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Open Meetings 

Statewide agencies and regional agencies that extend into four or more counties post 
meeting notices with the Secretary of State.  

Meeting agendas are available on the Texas Register's Internet site: 
http://www.sos.state.tx.us/open/index.shtml 

Members of the public also may view these notices during regular office hours from a 
computer terminal in the lobby of the James Earl Rudder Building, 1019 Brazos (corner 
of 11th Street and Brazos) Austin, Texas. To request a copy by telephone, please call 
512-463-5561. Or request a copy by email: register@sos.state.tx.us 

For items not available here, contact the agency directly. Items not found here: 
•	 minutes of meetings 
•	 agendas for local government bodies and regional agencies that extend into fewer 

than four counties 
•	 legislative meetings not subject to the open meetings law 

The Office of the Attorney General offers information about the open meetings law, 

including Frequently Asked Questions, the Open Meetings Act Handbook, and Open 

Meetings Opinions. 

http://www.oag.state.tx.us/open/index.shtml
 

The Attorney General's Open Government Hotline is 512-478-OPEN (478-6736) or toll-
free at (877) OPEN TEX (673-6839). 

Additional information about state government may be found here: 
http://www.texas.gov 

... 


Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a 
disability must have equal opportunity for effective communication and participation in 
public meetings. Upon request, agencies must provide auxiliary aids and services, such as 
interpreters for the deaf and hearing impaired, readers, large print or Braille documents. 
In determining type of auxiliary aid or service, agencies must give primary consideration 
to the individual's request. Those requesting auxiliary aids or services should notify the 
contact person listed on the meeting notice several days before the meeting by mail, 
telephone, or RELAY Texas. TTY: 7-1-1. 
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Requests for Opinions 

RQ-0942-GA 

Requestor: 

Mr. Harold E. Feeney, Commissioner 

Credit Union Department 

914 East Anderson Lane 

Austin, Texas 78752-1699 

Re: Maximum interest rate that may be charged by a state-chartered 
credit union in light of changes to federal law (RQ-0942-GA) 

Briefs requested by March 7, 2011 

RQ-0943-GA 

Requestor: 

Mr. John Bradley, Presiding Officer 

Texas Forensic Science Commission 

Sam Houston State University 

College of Criminal Justice 

Box 2296 

816 17th Street 

Huntsville, Texas 77341-2296 

Re: Investigative authority of the Texas Forensic Science Commission 
(RQ-0943-GA) 

Briefs requested by March 7, 2011 

For further information, please access the website at 
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110. 
TRD-201100517 
Jay Dyer 
Deputy Attorney General 
Office of the Attorney General 
Filed: February 8, 2011 

Opinions 

Opinion No. GA-0839 

The Honorable D. Matt Bingham 

Smith County Criminal District Attorney 

100 North Broadway, 4th Floor 

Tyler, Texas 75702 

Re: Authority of a county judge to unilaterally grant access to county 
financial records to a volunteer financial consultant (RQ-0908-GA) 

S U M M A R Y  

A county judge is not required to seek approval before delegating 
nondiscretionary and administrative tasks to accomplish a county 
judge’s statutory duties as county budget officer. Should a county offi 
cer fail to provide budget information requested by the county judge, 
the county judge’s remedy is to seek an order from the commissioners 
court. 

Opinion No. GA-0840 

The Honorable Susan D. Reed 

Bexar County Criminal District Attorney 

Cadena-Reeves Justice Center 

300 Dolorosa, Fifth Floor 

San Antonio, Texas 78205-3030 

Re: Whether an individual may simultaneously serve as the Director of 
Judicial Support Services for Bexar County and as a visiting statutory 
county court judge in that county (RQ-0909-GA) 

S U M M A R Y  

Neither article XVI, section 40 of the Texas Constitution nor the com
mon-law doctrine of incompatibility prohibit an individual from simul
taneously serving as a visiting statutory county court judge in Bexar 
County and as Director of Judicial Support Services for Bexar County. 
The Texas Commission on Judicial Conduct is responsible for deter
mining whether such simultaneous service implicates the Code of Ju
dicial Conduct. 

Opinion No. GA-0841 

The Honorable Allan B. Ritter 

Chair, Committee on Natural Resources 

Texas House of Representatives 

Post Office Box 2910 

Austin, Texas 78768-2910 
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Re: Whether a part-time municipal court judge may simultaneously 
serve as a member of the Board of Commissioners of the Jefferson 
County Drainage District No. 7 (RQ-0911-GA) 

S U M M A R Y  

Texas Constitution, article XVI, section 40, prohibits a compensated 
part-time municipal court judge from simultaneously serving as a mem
ber of the Board of Commissioners of the Jefferson County Drainage 
District No. 7. 

Opinion No. GA-0842 

The Honorable Royce West 

Chair, Committee on Intergovernmental Relations 

Texas State Senate 

Post Office Box 12068 

Austin, Texas 78711-2068 

Re: Whether a local civil service commission may impose a fee for an 
applicant to take a fire department promotional civil service examina
tion (RQ-0912-GA) 

S U M M A R Y  

Because a civil service commission lacks express statutory authority 
to impose a fee for an applicant to take a fire department civil service 
promotional examination, a civil service commission may not impose 
such a fee. 

For further information, please access the website at 
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110. 
TRD-201100504 
Jay Dyer 
Deputy Attorney General 
Office of the Attorney General 
Filed: February 8, 2011 
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TITLE 19. EDUCATION 

PART 1. TEXAS HIGHER EDUCATION 
COORDINATING BOARD 

CHAPTER 21. STUDENT SERVICES 
SUBCHAPTER NN. EXEMPTION PROGRAM 
FOR VETERANS AND THEIR DEPENDENTS 
(THE HAZLEWOOD ACT) 
19 TAC §§21.2105, 21.2107 - 21.2110 

The Texas Higher Education Coordinating Board (Coordinating 
Board) proposes amendments to §§21.2105 and 21.2107 
21.2110, concerning the Exemption Program for Veterans and 
their Dependents (The Hazlewood Act). 

Specifically, because it is not supported in statute, amendments 
to §21.2105(b) and §21.2108(c)(4) delete language that indi
cates the exemption is optional for an institution if the applicant 
fails to apply for it and provide supporting documentation by the 
census date of a given term. The amendment to §21.2107(a)(4) 
deletes language regarding not being in default on a federal loan, 
as this is no longer relevant to a person’s eligibility for an exemp
tion under this program. Amendments to §21.2109 clarify that all 
Hazlewood participants (veterans, spouses, and children) must 
sign a consent statement to release the number of hours utilized 
through the program, regardless of the census date. Amend
ments to §21.2110 update the reporting requirements to follow 
the procedure outlined in Texas Education Code §61.0516, titled 
"Electronic System to Monitor Tuition Exemptions for Veterans 
and Dependents." 

Mr. Dan Weaver, Assistant Commissioner for Business and Sup
port Services, has determined that for each year of the first five 
years the amendments are in effect, there will be no fiscal impli
cations to state or local government as a result of enforcing or 
administering the rules. 

Mr. Weaver has also determined that, for each year of the first 
five years the amendments are in effect, the public benefit antic
ipated as a result of administering the sections will be a clearer 
understanding of the requirements and restrictions of benefits 
under the Exemption Program for Veterans and their Depen
dents. There is no effect on small businesses. There are no 
anticipated economic costs to persons who are required to com
ply with the section as proposed. There is no impact on local 
employment. 

Comments on the proposal may be submitted to Dan Weaver, 
P.O. Box 12788, Austin, Texas 78711, (512) 427-6165, 

Dan.Weaver@thecb.state.tx.us. Comments will be accepted 
for 30 days following publication of the proposal in the Texas 
Register. 

The amendments are proposed under the Texas Education 
Code, §54.203(i) and (k), which provide the Coordinating Board 
with the authority to adopt rules to administer Texas Education 
Code, §54.203, including the Hazlewood Legacy Act. 

The amendments affect Texas Education Code, §54.203. 

§21.2105. The Application. 
(a) (No change.) 

(b) For an otherwise eligible veteran, spouse, or child to be en
titled to a Hazlewood Act exemption in a given term or semester, he or 
she must provide a completed Hazlewood Act Exemption Application 
and provide the supporting documentation to the institution [no later 
than the census date of that term or semester. If the application or sup
porting documents are provided after the census date, the institution 
may make the award but is not required to do so]. 

(c) (No change.) 

§21.2107. Subsequent Hazlewood Exemption Awards. 
(a) For each term or semester of an academic year in which 

the veteran, spouse, or child receives a Hazlewood Act Exemption, the 
institution shall confirm that the veteran, spouse, or child: 

(1) - (3) (No change.) 

(4) is not in default on an education loan made or guaran
teed by the State of Texas [and is not in default on a federal loan if that 
default is the reason the student cannot use his or her federal veterans’ 
benefits]. 

(b) (No change.) 

§21.2108. Assigning Unused Hours to a Child. 
(a) - (b) (No change.) 

(c) For an otherwise eligible child to be entitled to a Hazle
wood Act exemption in a given term or semester, he or she must: 

(1) - (3) (No change.) 

(4) provide his or her institution a completed Hazlewood 
Act Exemption Application and the supporting documentation [to the 
institution no later than the census date of that term or semester. If the 
application or supporting documents are provided after the census date, 
the institution may make the award but is not required to do so]. 

(d) (No change.) 

§21.2109. Release of Data to the Board and Institutions. 
The veteran, spouse, or child [Prior to the census date of the first term 
or semester of an academic year in which the veteran, spouse, or child 
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receives a Hazlewood Act Exemption, he or she] shall execute a state
ment consenting to the release of the number of hours taken in the cur
rent academic year and in all previous academic years to the Board and 
to any institution that the veteran, spouse, or child may attend. 

§21.2110. Reporting. 

[(a)] All institutions shall report, by means specified by the 
Board, data related to the veterans and their dependents who receive 
exemptions under this subchapter. Such data will include: [of the Texas 
Higher Education Coordinating Board’s CBM 001 report, for each el
igible veteran, spouse, and child who is exempted from the payment 
of tuition and mandatory and discretionary fees, other than deposit and 
student service fees, the following information to the Board:] 

(1) the name of the institution; [the person’s name,] 

(2) the name, identification number, and date of birth of 
each individual receiving benefits for the semester; [the person’s iden
tification number,] 

(3) for each individual receiving benefits, the number of 
credit hours for which the individual received an exemption for the 
semester; [the person’s date of birth, and] 

(4) for each individual receiving benefits, the cumulative 
number of credit hours for which the individual has received an ex
emption at the institution; and [the number of credit hours for which 
the person received an exemption in the given semester.] 

(5) any other information required by the Board. 

[(b) All institutions shall submit the report required under this 
provision to the Board no later than December 31, for the fall term, no 







later than May 31, for the spring term, and no later than September 30, 
for the summer term or semester.] 

[(c) If the individual concurrently received federal and state 
benefits in a given semester, institutions must adjust the data for the 
Board’s report of all students enrolled in credit courses as of the official 
census date (CBM001 report) to reflect only hours paid through the 
Hazlewood Act Exemption.] 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on February 7, 

2011. 
TRD-201100470 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Proposed date of adoption: April 28, 2011 
For further information, please call: (512) 427-6114 

19 TAC §21.2111 

(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Higher Education Coordinating Board or in the Texas Register 
office, Room 245, James Earl Rudder Building, 1019 Brazos Street, 
Austin, Texas.) 

The Texas Higher Education Coordinating Board (Coordinating 
Board) proposes the repeal of §21.2111, concerning the Exemp
tion Program for Veterans and their Dependents (The Hazle
wood Act). Specifically, this section is proposed for repeal and 

the rules governing the tuition exemption for the children of mili
tary service members who are deployed are simultaneously be
ing proposed as new sections in a new Subchapter SS, so it will 
be easier for people to locate the information. 

Mr. Dan Weaver, Assistant Commissioner for Business and Sup
port Services, has determined that, for each year of the first five 
years the repeal is in effect, there will be no fiscal implications to 
state or local government as a result of enforcing or administer
ing the rules. 

Mr. Weaver has also determined that, for each year of the first 
five years the repeal is in effect the public benefit anticipated 
as a result of administering the sections will be a clearer under
standing of the requirements and restrictions of benefits under 
this program. There is no effect on small businesses. There are 
no anticipated economic costs to persons who are required to 
comply with the section as proposed. There is no impact on lo
cal employment. 

Comments on the proposal may be submitted to Dan Weaver, 
P.O. Box 12788, Austin, Texas 78711, (512) 427-6165, 
Dan.Weaver@thecb.state.tx.us. Comments will be accepted 
for 30 days following publication of the proposal in the Texas 
Register. 

The repeal is proposed under the Texas Education Code, 
§54.203(i) and (k), which provide the Coordinating Board with 
the authority to adopt rules to administer Texas Education Code, 
§54.203, including the Hazlewood Legacy Act. 

The repeal affects Texas Education Code, §54.203. 

§21.2111. Tuition Exemption for Children of Military Service Mem-
bers Who Are Deployed. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the  Office  of  the Secretary  of  State on February 7,  

2011. 
TRD-201100471 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Proposed date of adoption: April 28, 2011 
For further information, please call: (512) 427-6114 

SUBCHAPTER SS. EXEMPTION PROGRAM 
FOR CHILDREN OF DEPLOYED MEMBERS OF 
THE MILITARY 
19 TAC §§21.2270 - 21.2273 

The Texas Higher Education Coordinating Board (Coordinating 
Board) proposes new §§21.2270 - 21.2273, concerning the Ex
emption Program for Children of Deployed Members of the Mili
tary. 

Specifically, this exemption program was formerly found in 
§21.2111 of the rules governing the Exemption Program for 
Veterans and their Dependents (the Hazlewood Act). The 
decision was made to propose the exemption program for the 
children of deployed members of the military as stand-alone 
rules so that they would be easier for people to locate. Section 
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21.2111 is simultaneously being proposed at this time for repeal. 
The new sections also add an authority and purpose section, 
definitions for the exemption program, and a section regarding 
reimbursement of foregone tuition. 

Mr. Dan Weaver, Assistant Commissioner for Business and Sup
port Services, has estimated that, for each year of the first five 
years the new sections are in effect, there will be no fiscal impli
cations to state or local government as a result of enforcing or 
administering the rules. 

Mr. Weaver has also determined that, for each year of the first 
five years the new sections are in effect, the public benefits an
ticipated as a result of administering the new sections will be 
increased participation by the dependent children of veterans 
who are  deployed on active duty.  There is no effect on small  
businesses. There are no anticipated economic costs to per
sons who are required to comply with the sections as proposed. 
There is no impact on local employment. 

Comments on the proposal may be submitted to Dan Weaver, 
P.O. Box 12788, Austin, Texas 78711, (512) 427-6165, 
Dan.Weaver@thecb.state.tx.us. Comments will be accepted 
for 30 days following publication of the proposal in the Texas 
Register. 

The new sections are proposed under the Texas Education 
Code, §54.203(i) and (k), which provide the Coordinating Board 
with the authority to adopt any rules necessary to administer 
Texas Education Code, §54.203, including the Hazlewood 
Legacy Act. 

The new sections affect Texas Education Code, §54.203. 

§21.2270. Authority and Purpose. 
(a) Authority. The authority for this subchapter is provided 

in Texas Education Code, §54.203, relating to an exemption for Texas 
veterans and dependents. 

(b) Purpose. The purpose of this subchapter is to provide pro
cedures and criteria for the administration of an exemption program 
for the children of certain members of the Armed Forces of the United 
States at Texas public institutions of higher education. 

§21.2271. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth
erwise. 

(1) Board--The Texas Higher Education Coordinating 
Board. 

(2) Dependent Child--A person who is a stepchild, biolog
ical or adopted child of another person or is claimed by another person 
as a dependent for federal income tax purposes in the previous tax year 
or will be claimed by another person as a dependent for federal income 
tax purposes for the current year. 

(3) Entitled to pay resident tuition--A person is entitled to 
pay the resident tuition rate if he or she is a nonresident but is enti
tled, through a waiver authorized through the Texas Education Code, 
Chapter 54, Subchapter B to pay the resident tuition rate. Waivers for 
members of the Armed Forces are located in Texas Education Code, 
§54.058. 

(4) Texas Resident--A person who meets the requirements 
outlined in Texas Education Code, Chapter 54, Subchapter B, §54.052, 
to pay the resident tuition rate. 

§21.2272. Tuition Exemption for Children of Military Service Mem-
bers Who Are Deployed. 







Institutions shall exempt an eligible child from the payment of resi
dent tuition for every semester or academic term during which a child 
demonstrates that he or she: 

(1) is a dependent child of a member of the Armed Forces 
of the United States who is a Texas resident or entitled to pay resident 
tuition; and 

(2) the member is deployed on active duty for the purpose 
of engaging in a combative military operation outside of the United 
States. 

§21.2273. Reimbursement of Foregone Tuition. 

(a) An institution may apply to the Board for reimbursement 
for the tuition revenues foregone through this exemption. 

(b) The Board will provide reimbursements from funds appro
priated by the Legislature and trusteed to the Board for this purpose. 

(c) If the Board determines at any time during a fiscal year that 
the appropriated funds are insufficient to cover the anticipated total of 
foregone tuition for that fiscal year, the Board may defer the processing 
of institutions’ requests for reimbursements received after that date and 
provide those institutions with a prorated share of the available funds 
at the end of the fiscal year. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on February 7, 

2011. 
TRD-201100472 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Proposed date of adoption: April 28, 2011 
For further information, please call: (512) 427-6114 

CHAPTER 22. GRANT AND SCHOLARSHIP 
PROGRAMS 
SUBCHAPTER B. PROVISIONS FOR THE 
TUITION EQUALIZATION GRANT PROGRAM 
19 TAC §22.24 

The Texas Higher Education Coordinating Board (Coordinating 
Board) proposes amendments to §22.24, concerning Provisions 
for the Tuition Equalization Grant Program. 

Specifically, subsection (b)(1) is added to clarify that persons en
tering the Tuition Equalization Grant (TEG) Program on or after 
September 1, 2005, may qualify for a renewal award in a sub
sequent year if they complete their initial year in the program 
in compliance with their institution’s academic progress require
ments and meet the requirements of this section. Amendments 
to subsection (b)(2), currently located at subsection (b), clarify 
that to receive continuation awards, persons completing their 
second or subsequent year in the Tuition Equalization Grant Pro
gram must be in compliance with the program requirement of 
completion of at least 75 percent of all hours attempted and with 
the requirements listed in subsection (a), in addition to the pro
gram requirements already listed in the current subsection (b). 
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Mr. Dan Weaver, Assistant Commissioner for Business and Sup
port Services, has determined that for each year of the first five 
years the amendments are in effect, there will be no fiscal impli
cations to state or local government as a result of enforcing or 
administering the rules. 

Mr. Weaver has also determined that for each year of the first 
five years the amendments are in effect, the public benefits antic
ipated as a result of administering the sections will be increased 
understanding of what is required in order to be eligible for a 
continuation award through the program. There is no effect on 
small businesses. There are no anticipated economic costs to 
persons who are required to comply with the sections as pro
posed. There is no impact on local employment. 

Comments on the proposal may be submitted to Dan Weaver, 
P.O. Box 12788, Austin, Texas 78711, (512) 427-6165, 
Dan.Weaver@thecb.state.tx.us. Comments will be accepted 
for 30 days following publication of the proposal in the Texas 
Register. 

The amendments are proposed under the Texas Education 
Code, §61.229, which provides the Coordinating Board with 
the authority to adopt reasonable regulations to implement the 
Tuition Equalization Grant Program. 

The amendments affect Texas Education Code, Chapter 61, 
Subchapter F. 

§22.24. Provisions that Apply Only to 2006 Revised TEG Program 
Students. 

(a) (No change.) 

(b) Continued Eligibility. 

(1) Eligibility at End of Initial Year Award. 2006 Revised 
TEG Program students who complete their first year receiving a 
Tuition Equalization Grant in compliance with their institutions’ 
academic progress requirements are eligible to receive renewal awards 
in the following year if they meet the other requirements listed in 
subsection (a) of this section. 

(2) [(b)] Satisfactory Academic Progress. 2006 Revised 
TEG Program students shall, unless granted a hardship postponement 
in accordance with subsection (e) of this section, as of the end of the 
second or subsequent academic year in which the student receives [an 
initial award or] a continuation award: 

(A) [(1)] have completed at least: 

(i) [(A)] for undergraduates, 24 semester credit 
hours in the most recent academic year, or if at the end of the academic 
year in which the student receives an initial award and the student 
entered college at the beginning of the spring term in the year in which 
he or she received his or her initial award, have completed at least 12 
semester credit hours in the most recent academic year; or 

(ii) [(B)] for graduate students, 18 semester credit 
hours in the most recent academic year; [and,] 

(B) [(2)] have an overall cumulative grade-point aver
age of at least 2.5 on a four-point scale or its equivalent for all course
work attempted at a public, private, or independent institution;[.] 

(C) have completed at least 75 percent of the semester 
credit hours attempted; and, 

(D) meet the requirements listed in subsection (a) of this 
section. 

(c) - (e) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the  Office  of  the Secretary  of  State on February 7,  

2011. 
TRD-201100473 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Proposed date of adoption: April 28, 2011 
For further information, please call: (512) 427-6114 

TITLE 22. EXAMINING BOARDS 

PART 24. TEXAS BOARD OF 
VETERINARY MEDICAL EXAMINERS 

CHAPTER 571. LICENSING 
The Texas Board of Veterinary Medical Examiners (Board) pro
poses the repeal of Chapter 571, Subchapter A, Examination, 
§§571.1, 571.3, 571.4, 571.14, and 571.18; Subchapter B, 
Reciprocal Licensing Agreements, §571.31; and Subchapter C, 
Licensing Renewals, §§571.51 - 571.59 and 571.61. The Board 
also proposes new Subchapter A, General, §§571.1, 571.3, 
571.5, 571.7, 571.9, 571.11, 571.13, and 571.15; Subchapter 
B, Examinations, §§571.21, 571.23, and 571.25; Subchapter C, 
Reciprocal Licensing Agreements, §571.31; and Subchapter D, 
License Renewals, §§571.51 - 571.59 and 571.61 - 571.63. 

The proposed repeal and replacement result from the Board’s 
rule review conducted in accordance with Texas Government 
Code, §2001.039. Elsewhere in this issue of the Texas Register 
the Board proposes the review of Chapter 571. 

The Board proposes the following changes to 22 TAC Chapter 
571 that would clarify and organize the rules of licensing before 
the Board, including but not limited to definitions, criminal his
tory evaluation letters, qualifications and eligibility for licensure, 
temporary licensure, special licenses, provisional licensure, and 
application for the state board exam. 

Proposed new §571.1 regarding definitions would define terms 
used throughout the Veterinary Licensing Act and rules of the 
board regarding licensing, specifically the Board, locally derived 
scaled score, name on license, National Board of Veterinary 
Medical Examiners, national examination, North American Vet
erinary Licensing Examination, passing score, SBE (state board 
examination), and school or college of veterinary medicine. The 
terms were previously defined in §571.3 and have been broken 
out and placed at the beginning of the chapter for ease of use. 
The definition of name on license is a definition previously set 
out in §571.14, that the name on a license issued by the Board 
will be the name of the individual as it appears on the birth cer
tificate, court order, marriage license, or document of naturaliza
tion. The definition for passing score adds the further clarifica
tion to state current Board practice that the examination score 
for the SBE is valid for one year past the date of the examina
tion. The definition for testing window is no longer included as 
the Board is no longer administering the registration for NAVLE, 
rather the NBVME. The definition for school or college of veteri
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nary medicine is also from §571.3(b) which defined the eligibility 
for licensure before the Board. 

Proposed new §571.3, regarding criminal history evaluation let
ters, was previously §571.1. No new language was added. 

Proposed new §571.5, regarding qualifications for veterinary li
cense, was, in large part, contained in the previous §571.3(b). 
To be eligible for licensure, the licensee shall be the age of ma
jority, which is currently 18 years old, rather than specifically 18 
years old, so that the rule would not have to be changed if the 
age of majority is ever changed by law. 

Proposed new §571.7, regarding licensing eligibility, was, in 
large part, also contained in the previous §571.3(d)(1) and 
(2). Language was added that clarified that the application for 
NAVLE is through NBVME. In addition, language was added 
that states a candidate for NAVLE must take the examination 
within the testing window in which the candidate is authorized 
for testing. It also states that a candidate who fails to take the 
examination within the appropriate testing window or fails to 
obtain a passing score on the NAVLE and desires to take the 
examination during a subsequent testing window must comply 
with NBVME application requirements. This is placing into rule 
the current Board practice. 

Proposed new §571.9, regarding special licenses, was, in large 
part, contained in §571.4. Language was changed to be eligible 
for a special license, the licensee shall be the age of majority, 
which is currently 18 years old, rather than specifically 18 years 
old, so that the rule would not have to be changed if the age 
of majority is ever changed by law. In addition, language was 
changed that in order to be eligible for a special license, a li
censee must present proof of a current active license in good 
standing in another state or jurisdiction of the United States that 
has substantially equivalent licensing requirements as set forth 
in the Texas Veterinary Licensing Act, rather than just to be sim
ply licensed in another United States jurisdiction. This is placing 
into rule the current Board practice, so that someone who is un
der suspension, for example in another state, would not be eli
gible for a special license. 

Proposed new §571.11, regarding provisional licensure, was, in 
large part, contained in §571.18. Language was added that re
quires an active license to be eligible for a provisional licensure. 
In addition, language was added clarifying the letters of refer
ence must be from two licensed veterinary employers or licensed 
veterinary colleagues with direct knowledge of the applicant’s 
veterinary practice and experience, rather than just persons with 
direct knowledge of the applicant’s veterinary practice and expe
rience. This is placing into rule the current Board practice. 

Proposed new §571.13, regarding temporary licensure during 
declared state of disaster, sets forth the process for temporary 
licensure of veterinarians licensed in states other than Texas who 
enter the state to provide relief services during a state of emer
gency declared by the Office of the Governor. The rule proposed 
is the rule that has in the past been adopted on an emergency 
basis by the board at the time a state of emergency was de
clared. 

Proposed new §571.15, regarding temporary veterinary li
censes, sets forth the process for the temporary licensure of 
a veterinarian in Texas. The Texas Veterinary Licensing Act 
provides for the issuance of a temporary license, with certain 
restrictions set forth in §801.252, as placed on every license 
issued in Texas. As the veterinary medical field has become 
more specialized, more specialists are located in other licensing 

jurisdictions. There has been an increased desire by licensed 
veterinarians in Texas, as well as by the clients of these vet
erinarians, to have the very best in a certain field be able to  
practice in Texas on a limited basis. The licensee under the 
proposed rule would be under general supervision of a Texas 
licensed veterinarian who possesses an active, current Texas 
license. The temporary license would be valid for thirty days 
and is not renewable, nor can it be reissued. An applicant 
may request a second temporary veterinary license within the 
same calendar year, provided that no more than two veterinary 
licenses are issued within the same calendar year. 

Proposed new §571.21, regarding application for the SBE (state 
board examination), sets forth the process for applying to the 
board to take the SBE, and was, in large part, contained in 
§571.3(c). 

The rule clarifies that the completion of any terms and conditions 
as set forth in a board order is required prior  to  the date of the  
examination for which the applicant intends to sit. 

Proposed new §571.23, regarding licensing examination, sets 
forth which certified scores will be accepted on national board 
examinations, as well as setting out the process for requests 
for information on examination scores. The proposed rule was, 
in large part, contained in §571.3(d)(3) and (4). The proposed 
rule further clarifies that the board will not disclose any actual 
examination documents or materials, as is the current practice 
of the board. 

Proposed new §571.25, regarding reapplication for SBE, sets 
forth the process by which an applicant may reapply to take the 
SBE, as well as when a refund may be due to an applicant, defin
ing an "emergency" as used in this rule. The proposed rule was, 
in large part, contained in §571.3(d)(7). 

Proposed §571.31, regarding reciprocal licensing agreements, 
adds language which clarifies the board shall not license by en
dorsement, which is the process where a licensing board recog
nizes another state’s license as adequate to become licensed in 
Texas. This is the current practice of the board to not license by 
endorsement. 

Proposed §571.59, regarding expired licenses, adds clarifying 
language that when a veterinarian’s license expires on March 
1st of each calendar year, the license is considered delinquent. 
This is the current practice of the board. 

Proposed new §571.62, regarding defaults on student loans, is 
based on §57.491 of the Texas Education Code, which provides 
that a licensing agency shall not renew the license of a licensee 
whose name is provided by the lender as being in default on 
a student loan. The rule is intended to prevent an individual 
from renewing a veterinary license if the individual is in default 
on payment of a student loan, and to give the board discretion 
to deny veterinary licenses to applicants for licensure that are 
in default on repayment of their student loans. This process is 
currently in practice by the board, as authorized by the Texas 
Education Code. 

Proposed new §571.63, regarding defaults on child support 
payments, sets forth the requirement under Chapter 232 of 
the Texas Family Code that the board is required to suspend 
and/or deny a renewal of a license upon  receipt of a  final order 
suspending a license, as further defined under Chapter 232 of 
the Texas Family Code, for failure to pay child support and/or 
where the Office of the Attorney General has notified the board 
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to suspend and/or not renew a license for failure to pay child 
support. 

Technical Changes 

Throughout Chapter 571, numerous grammatical, conforming 
and non-substantive changes would be made. Also, statutory 
citation references would be updated and standardized to reflect 
current law and Texas Register formatting requirements. 

Dewey E. Helmcamp III has determined that for each year of the 
first five years the proposed rules are in effect  there will be no  
fiscal implications for state or local government as a result of en
forcing or administering the proposed new rules. The licensing 
fee for  the temporary  license  will  cover any additional state re
sources required by the board to process the application for the 
temporary license. There are no additional reductions in costs 
to the state and to local governments expected as a result  of  en
forcing or administering the rule. There are no additional losses 
or increases in revenue to the state or to local governments as 
a result of enforcing or administering the rule, other than the li
cense fees for temporary licenses. 

Dewey E. Helmcamp III has determined that for each year of the 
first five years the proposed new rules are in effect the public 
benefit anticipated as a result of the proposed revisions would 
be ensuring that the general public is aware of the requirements 
and procedures for licensing with the Board. The public benefit 
anticipated as a result of the proposed revisions would be ensur
ing that the general practice and procedures for the Board are 
clear and well organized and address the common issues for li
censees and any other party that may appear before the Board. 
The public will also benefit by having specialists from other li
censing jurisdictions be able to temporarily practice in Texas and 
provide their expertise for the public’s animals in Texas. There 
will be no effect on small businesses or micro-businesses. There 
is no anticipated economic cost to persons who are required to 
comply with the proposed new rules, other than the licensing fee 
required for a temporary license, if a veterinarian from another 
licensing jurisdiction would like to apply to practice temporarily 
in Texas. The proposed amendments and proposed new rules 
do not have any local employment impact. 

The Texas Board of Veterinary Medical Examiners invites com
ments on the proposal from any member of the public. A written 
statement should be mailed or delivered to Loris Jones, Texas 
Board of Veterinary Medical Examiners, 333 Guadalupe, Ste. 3
810, Austin, Texas 78701-3942, by facsimile (FAX) to (512) 305
7574, or by e-mail vet.board@tbvme.state.tx.us. Comments will 
be accepted for 30 days following publication in the Texas Reg-
ister. 

SUBCHAPTER A. EXAMINATION 
22 TAC §§571.1, 571.3, 571.4, 571.14, 571.18 

(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Texas Board of Veterinary Medical Examiners or in the Texas Register 
office, Room 245, James Earl Rudder Building, 1019 Brazos Street, 
Austin, Texas.) 

The repeals are proposed under the authority of the Veterinary 
Licensing Act, Occupations Code, §801.151(a) which states that 
the Board may adopt rules necessary to administer the chapter. 

Texas Occupations Code, Chapter 801, is affected by this pro
posal. 

§571.1. Criminal History Evaluation Letters.
 
§571.3. Eligibility for Examination and Licensure.
 
§571.4. Special Licenses.
 
§571.14. Name on License.
 
§571.18. Provisional Licensure.
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the  Office  of  the Secretary  of  State on February 7,  

2011. 
TRD-201100483 
Loris Jones 
Executive Assistant 
Texas Board of Veterinary Medical Examiners 
Earliest possible date of adoption: March 20, 2011 
For further information, please call: (512) 305-7563 

♦ ♦ ♦ 
SUBCHAPTER B. RECIPROCAL LICENSING 
AGREEMENTS 
22 TAC §571.31 

(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Board of Veterinary Medical Examiners or in the Texas Register 
office, Room 245, James Earl Rudder Building, 1019 Brazos Street, 
Austin, Texas.) 

The repeal is proposed under the authority of the Veterinary Li
censing Act, Occupations Code, §801.151(a) which states that 
the Board may adopt rules necessary to administer the chapter. 

Texas Occupations Code, Chapter 801, is affected by this pro
posal. 

§571.31. Reciprocal Licensing Agreements. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office o f t he Secretary o f S tate on February 7,  

2011. 
TRD-201100484 
Loris Jones 
Executive Assistant 
Texas Board of Veterinary Medical Examiners 
Earliest possible date of adoption: March 20, 2011 
For further information, please call: (512) 305-7563 

SUBCHAPTER C. LICENSE RENEWALS 
22 TAC §§571.51 - 571.59, 571.61 

(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Texas Board of Veterinary Medical Examiners or in the Texas Register 
office, Room 245, James Earl Rudder Building, 1019 Brazos Street, 
Austin, Texas.) 
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The repeals are proposed under the authority of the Veterinary 
Licensing Act, Occupations Code, §801.151(a) which states that 
the Board may adopt rules necessary to administer the chapter. 

Texas Occupations Code, Chapter 801, is affected by this pro
posal. 

§571.51. Application.
 
§571.52. Renewal Certificates.
 
§571.53. Exemptions.
 
§571.54. Retired License Status.
 
§571.55. Delinquent Letters.
 
§571.56. Military Service Fee Waiver.
 
§571.57. Application of Monetary Funds to Unpaid Administrative
 
Penalties.
 
§571.58. Application Form and Photograph.
 
§571.59. Expired Licenses.
 
§571.61. Inactive License Status.
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on February 7, 

2011. 
TRD-201100485 
Loris Jones 
Executive Assistant 
Texas Board of Veterinary Medical Examiners 
Earliest possible date of adoption: March 20, 2011 
For further information, please call: (512) 305-7563 

SUBCHAPTER A. GENERAL 
22 TAC §§571.1, 571.3, 571.5, 571.7, 571.9, 571.11, 571.13, 
571.15 

The new rules are proposed under the authority of the Veterinary 
Licensing Act, Occupations Code, §801.151(a) which states that 
the Board may adopt rules necessary to administer the chapter. 

Texas Occupations Code,  Chapter 801,  is affected by this pro
posal. 

§571.1. Definitions. 
The following words and terms, when used in the Veterinary Licensing 
Act (Chapter 801, Texas Occupations Code) or the Rules of the Board 
(Texas Administrative Code, Title 22, Part 24, Chapters 571 - 577) shall 
have the following meaning: 

(1) Board--the Texas Board of Veterinary Medical Exam
iners. 

(2) Locally derived scaled score--the equivalent of the 
criterion referenced passing point for the national examination or the 
NAVLE. 

(3) Name on license--licenses will be issued to successful 
applicants in the name of the individual as it appears on the birth certifi
cate, court order, marriage license, or documentation of naturalization. 

(4) National Board of Veterinary Medical Examiners 
(NBVME)--the organization responsible for producing, administering 
and scoring the NAVLE. 

(5) National examination--the examination in existence 
and effective prior to the inauguration date of the NAVLE and which 





consists of the national board examination (NBE) and the clinical 
competency test (CCT). 

(6) North American Veterinary Licensing Examination 
(NAVLE)--the examination which replaced the national examination 
in the year 2000. 

(7) Passing Score--an examination score of at least 75 per
cent on the national examination and NAVLE which is based on a lo
cally derived scaled score, and an examination score of at least 85 per
cent on the SBE. The examination score on the SBE is valid for one 
year past the date of the examination. 

(8) SBE--State Board Examination. 

(9) School or college of veterinary medicine--a school or 
college of veterinary medicine that is approved by the Board and ac
credited by the Council on Education of the American Veterinary Med
ical Association (AVMA). Applicants who are graduates of a school or 
college of veterinary medicine not accredited by the Council on Educa
tion of the AVMA are eligible provided that the applicant presents sat
isfactory proof to the Board that the applicant is a graduate of a school 
or college of veterinary medicine and possesses an Educational Com
mission for Foreign Veterinary Graduates (ECFVG) certificate or a Pro
gram for Assessment of Veterinary Education Equivalence (PAVE) cer
tificate. 

§571.3. Criminal History Evaluation Letters. 

(a) Purpose: The purpose of this section is to provide a process 
by which an individual may request a criminal history evaluation letter 
regarding the person’s eligibility for a license issued by the Texas Board 
of Veterinary Medical Examiners, pursuant to §53.102 of the Texas 
Occupations Code. 

(b) Prior to applying for licensure, an individual seeking licen
sure may request that agency staff review the person’s criminal history 
to determine if the person is ineligible for licensure based solely on the 
person’s criminal background. 

(c) Requestors must submit their requests in writing on a form 
provided by the Board which includes: 

(1) a statement by the petitioner or applicant indicating the 
reason(s) and basis of potential ineligibility; 

(2) if the potential ineligibility is due to criminal conduct 
and/or conviction, any court documents including, but not limited to, 
indictments, orders of deferred adjudication, judgments, probation 
records and evidence of completion of probation, if applicable; and 

(3) the required fee as provided in §577.15 of this title (re
lating to Fee Schedule) which is not refundable. 

(d) The agency may require additional documentation includ
ing fingerprint cards before issuing a criminal history evaluation letter. 

(e) The agency shall provide criminal history evaluation letters 
that include the basis for ineligibility if grounds for ineligibility exist 
to all requestors no later than the 90th day after the agency receives all 
required documentation to allow the agency to respond to a request. 

(f) If a requestor does not provide all requested documentation 
within one year of submitting the original request, the requestor must 
submit a new request along with appropriate fees. 

(g) All evaluation letters shall be based on existing law at the 
time of the request. All requestors remain subject to the requirements 
for licensure at the time of application and may be determined ineligi
ble under existing law at the time of application. If a requestor fails to 
provide complete and accurate information to the agency, the agency 
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may invalidate the criminal history evaluation letter. Additional crim
inal history after the submission of the Petition for Criminal History 
Evaluation Letter to the Board may invalidate the Criminal History 
Evaluation Letter. 

(h) An individual shall be permitted to apply for licensure, re
gardless of the agency’s determination in a criminal history evaluation 
letter. 

§571.5. Qualifications for Veterinary License. 
(a) To be eligible for licensure, an applicant must present sat

isfactory proof to the Board that the applicant: 

(1) is at least the age of majority; 

(2) has obtained at least a passing score on: 

(A) the NAVLE if an applicant sits for that examination 
subsequent to its inauguration date; or 

(B) the national examination if an applicant sat for that 
examination prior to the inauguration date of the NAVLE; and 

(C) the SBE; and. 

(3) is a graduate of a school or college of veterinary 
medicine that is approved by the Board 

(b) The Board may refuse to issue a license to an applicant who 
meets the qualification criteria but is otherwise disqualified as provided 
in the Texas Occupations Code, §801.401. 

(c) An applicant may petition the Board in writing for an 
exception to subsection (a)(2)(A) or (B) of this section. In deciding 
whether to grant the petition, the Board may consider: 

(1) the availability of the national examination or NAVLE 
at the time the petitioner originally applied for licensure; 

(2) the number of years the petitioner has been in active 
practice; 

(3) petitioner’s license status and standing in other jurisdic
tions; 

(4) petitioner’s status as a diplomate in an AVMA recog
nized veterinary specialty; and 

(5) any other factors that may be related to petitioner’s re
quest for an exception. 

(d) As a condition of granting an exception under subsection 
(c)(2) of this section, the Board may impose additional requirements 
that are reasonably necessary to assure that the petitioner is competent 
to practice veterinary medicine in Texas. 

§571.7. Licensing Eligibility. 
(a) An applicant may apply for the SBE provided that the ap

plicant is a graduate of an approved and accredited veterinary medical 
school or college, as defined in §571.1(i) of this title (relating to Defi 
nitions). 

(b) An applicant may sit for the NAVLE provided that the ap
plicant is a graduate of: 

(1) an approved and accredited veterinary medical school 
or college, as defined in §571.1(i) of this title; or 

(2) a veterinary medical school or college not approved and 
accredited, but who is enrolled in the ECFVG or PAVE certification 
program, and meets the requirements of subsection (c) of this section, 
if applicable. 

(c) When applying for the NAVLE through NBVME, an ap
plicant who is a graduate of a veterinary medical school or college not 

approved and accredited, and is enrolled in the ECFVG or PAVE certi
fication program, shall submit proof that the applicant passed all Eng
lish language proficiency tests required by the certification program of 
choice and must have completed all other requirements of each pro
gram to be considered eligible to apply for the NAVLE. 

(d) A person must first take and pass the national examination 
or the NAVLE in order to apply for the SBE. 

(e) A candidate for the NAVLE must take the examination 
within the testing window in which the candidate is authorized for test
ing. A candidate, who fails to take the examination within the appro
priate testing window or fails to obtain a passing score on NAVLE, and 
desires to take the examination during a subsequent testing window 
must comply with NBVME application requirements. 

(f) Eligibility Prior to Graduation. An applicant who has not 
graduated from veterinary medical school may apply for the SBE pro
vided the following conditions have been met: 

(1) An applicant must be enrolled in an approved and ac
credited veterinary medical school or college as defined in §571.1(i) 
of this title and must obtain a document from the dean of the school 
or college from which the applicant expects to graduate certifying that 
the applicant is within 60 days of completion of a veterinary college 
program and is expected to graduate. 

(2) An applicant enrolled in a joint or combined degree pro
gram who has completed the applicant’s veterinary medical education 
but has not received a diploma or transcript certifying the award of 
the applicant’s DVM degree, must obtain a letter from the dean of the 
school or college of veterinary medicine stating that the applicant did 
in fact graduate before the applicant is eligible to sit for the SBE. 

(3) To apply for the NAVLE through NBVME, a candidate 
shall, at the time an application is submitted, demonstrate that the can
didate is: 

(A) a student enrolled in an approved and accredited 
school or college of veterinary medicine as defined in §571.1(i) of this 
title, and who has submitted a document from the dean of the school 
or college from which the student expects to graduate, certifying that 
the applicant is within eight months of the student’s expected gradua
tion date and is expected to graduate, and has demonstrated compliance 
with all of the NBVME’s testing requirements for the NAVLE; or 

(B) a graduate of a school or college of veterinary 
medicine not approved and accredited, who is enrolled in the ECFVG 
or PAVE certification program and shall submit proof that the ap
plicant passed all English language proficiency tests required by the 
certification program of choice and must have completed all other 
requirements of each program. 

§571.9. Special Licenses. 

(a) General requirements for licensure; examination scores; is
suance and renewal. 

(1) The board shall schedule a jurisprudence examination 
at least once a year for applicants for special licenses. 

(2) An applicant for a special license under §801.256(a)(1) 
- (3), Texas Occupations Code, must: 

(A) be at the age of majority; 

(B) be a graduate of a board approved veterinary pro
gram at an institution of higher education or possess an Educational 
Commission for Foreign Veterinary Graduates (ECFVG) Certificate 
or a Program for Assessment of Veterinary Education Equivalence 
(PAVE) Certificate; or 
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(C) provide to the board a written affirmation by the 
dean of a board approved veterinary program at an institution of higher 
education in this state or the executive director of the Texas Animal 
Health Commission or the executive director of the Texas Veterinary 
Medical Diagnostic Laboratory that the applicant: 

(i) meets a critical need for staffing at the institution 
of higher education or the Texas Animal Health Commission or the 
Texas Veterinary Medical Diagnostic Laboratory; and 

(ii) is certified by a nationally recognized veterinary 
specialty board or is eligible for that certification; and 

(D) pass the board’s jurisprudence examination. The 
applicant must submit a completed application for examination to the 
board by no later than forty-five (45) days prior to the examination date. 
The completed application includes payment of examination fees and 
certification from the applicant’s employer attesting to the applicant’s 
employment position. 

(3) For purposes of this section, a "board approved veteri
nary program at an institution of higher education" means any pro
gram which is recognized and accredited by an appropriate body of 
the American Veterinary Medical Association (AVMA). 

(4) The applicant must submit with his application a writ
ten statement from his employer describing the applicant’s official du
ties that require the issuance of a special license under §801.256(a)(1) 
- (3), Texas Occupations Code. Upon completion of the jurisprudence 
examination, the board shall notify the applicant by letter of his score. 
For candidates who attain a passing score of 85 percent, the letter shall 
constitute the special license for limited practice in the State of Texas. 

(5) A special license will be issued for the calendar year in 
which the requirements for licensure have been met. Annually there
after, a renewal certificate will be issued upon receipt of a registration 
renewal form which has been re-certified by the employing official and 
payment of the annual registration fee. 

(6) A special license is subject to the renewal requirements 
set out in §801.303, Texas Occupations Code. 

(7) An applicant who fails the jurisprudence examination 
for special license and wishes to be re-examined will be required to 
resubmit an application and fees for a later scheduled jurisprudence 
examination. 

(b) Applicant requirements for unrepresented or under repre
sented specialty practice, as further defined in subsection (c) of this sec
tion. An applicant for a special license to practice a veterinary medicine 
specialty in this state must: 

(1) be a graduate of a board approved veterinary program 
at an institution of higher education as defined in §571.15(a)(3) of this 
title (relating to Temporary Veterinary License) or possess an ECFVG 
or PAVE Certificate; 

(2) present proof of a current active license in good stand
ing in another state or jurisdiction of the United States that has licensing 
requirements substantially equivalent to the requirements of the Veteri
nary Licensing Act, Texas Occupations Code Chapter 801; 

(3) not currently be holding a special license under this sec
tion; and 

(4) have a certification from an employing sponsor or con
trolling authority approved by the board that the need for a special li
cense exists. 

(c) The board may issue a special license to an applicant for an 
unrepresented or under represented specialty practice if the board finds 
that: 

(1) there is a need, shortage, or demand for the specialty 
practice in the State of Texas; 

(2) the applicant is competent to practice veterinary 
medicine in the particular specialty; and 

(3) the applicant has taken and passed the jurisprudence ex
amination for special license. 

(d) Change of special license status. A request by the holder 
of a special license to change the license from one category to another 
must be submitted to the board for approval. 

§571.11. Provisional Licensure. 

(a) The Board may issue a provisional license to a person seek
ing regular licensure in Texas. The Board may not issue, reissue, ex
tend, or renew a provisional license to an individual who has previously 
taken and failed any examination offered by the Board and required to 
obtain a Texas license. 

(b) The Board may grant a provisional license containing spe
cific practice restrictions to a person who meets the following criteria: 

(1) present proof of a current active license in good stand
ing in another state or jurisdiction of the United States that has licensing 
requirements substantially equivalent to the requirements of the Veteri
nary Licensing Act, Texas Occupations Code Chapter 801; 

(2) proof of receipt of a passing score on the national ex
amination or NAVLE, except that the Board may, upon written peti
tion of the applicant, provide an exception to this requirement based 
on the applicant’s satisfaction of the other requirements of this section 
and consideration of factors set out in §571.5(c) of this title (relating to 
Qualifications for Veterinary License); 

(3) a passing score of 85 percent on the Board’s jurispru
dence examination; 

(4) payment of the required application fee; 

(5) proof of graduation from a college of veterinary 
medicine accredited by the Council on Education of the American 
Veterinary Medical Association (AVMA) or an Educational Com
mission for Foreign Veterinary Graduates (ECFVG) Certificate or a 
Program for Assessment of Veterinary Education Equivalence (PAVE) 
Certificate; and 

(6) proof of veterinary experience, which may be satisfied 
by letter of reference from at least two licensed veterinary employers or 
licensed veterinary colleagues with direct knowledge of the applicant’s 
veterinary practice and experience. 

(c) The Board’s Executive Director will issue a provisional li
cense to an applicant following verification of the requirements set out 
in subsection (b) of this section and receipt of the documents and fee 
required in subsection (d) of this section. 

(d) An applicant for a provisional license must submit com
pleted information on an application form designated by the Board, 
together with the following required supporting documentation: 

(1) a letter of good standing from each jurisdiction in which 
the applicant is currently licensed or has been previously licensed; 

(2) a certified copy of the applicant’s veterinary school 
transcript including a graduation date; 

(3) a certified copy of the applicant’s birth certificate; 
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(4) a certified report from the official reporting service veri
fying that the applicant passed the national examination or the NAVLE, 
subject to a petition by the applicant for an exception to this require
ment in accordance with subsection (b)(2) of this section; and 

(5) an application fee in an amount set by the Board and 
contained in §577.15 of this title (relating to Fee Schedule). 

(e) A provisional license is valid until the earlier of: 

(1) 14 days after the first available regularly scheduled 
SBE; 

(2) announcement of the results of the first available SBE; 
or 

(3) cancellation, if the provisional licensee fails to appear 
at the first available regularly scheduled SBE held after the issuance of 
the provisional license. 

(f) The Board shall process any additional requirements neces
sary to complete a provisional licensee’s application for regular licen
sure within 180 days after the issuance of a provisional license. The 
Board is not required to conduct a licensure examination if a regularly 
scheduled SBE does not occur within the 180-day period. 

§571.13. Temporary Licensure During Declared State of Disaster. 

(a) An individual who is licensed to practice veterinary 
medicine in any of the United States may be issued a temporary license 
during a state of disaster declared by the Governor of the State of 
Texas under the following circumstances: 

(1) The applicant must complete an Application for Tem
porary Emergency License. 

(2) The Board will verify that the veterinarian is licensed in 
the states indicated in the Application and will confirm good standing. 

(3) The applicant must file an application with the Texas 
Department of Public Safety for a controlled substances registration. 

(4) An application fee and the SBE are waived. 

(b) A veterinarian granted a temporary emergency license un
der this section shall abide by the Texas Veterinary Licensing Act and 
the Board’s rules. Violations of the Act, Board rules, or the temporary 
emergency license will subject the temporary licensee to disciplinary 
action by the Board. 

(c) A temporary license issued under this rule will be valid for 
120 days or until the end of the declaration of disaster, whichever is 
earlier. 

§571.15. Temporary Veterinary License. 

(a) The board may issue a temporary veterinary license to an 
applicant who: 

(1) is at the age of majority; and 

(2) is a graduate of a school or college of veterinary 
medicine that is approved by the Board and accredited by the Coun
cil on Education of the American Veterinary Medical Association 
(AVMA); or 

(3) is a graduate of a school or college of veterinary 
medicine not accredited by the Council on Education of the AVMA 
and presents satisfactory proof to the Board that the applicant is a 
graduate of a school or college of veterinary medicine and possesses an 
Educational Commission for Foreign Veterinary Graduates (ECFVG) 
Certificate or a Program for Assessment of Veterinary Education 
Equivalence (PAVE) Certificate. The Board may refuse to issue a 

license to an applicant who meets the qualification criteria but is 
otherwise disqualified as provided in the Texas Occupations Code, 
§801.401; and 

(4) has attained a passing score of at least 75% on: 

(A) The NAVLE if an applicant sits for that examina
tion subsequent to its inauguration date; or 

(B) The national examinations referred to as the NBE 
(National Board Examination) and the CCT (Clinical Competency 
Test) required prior to the inauguration date of the NAVLE; and 

(5) presents proof of a current active license in good stand
ing in another state or jurisdiction of the United States that has licensing 
requirements substantially equivalent to the requirements of the Veteri
nary Licensing Act, Texas Occupations Code Chapter 801; and 

(6) at the time of application, is not subject to final or pend
ing disciplinary action in any state or jurisdiction in which the applicant 
is now licensed or has ever held a license; and 

(7) presents proof of having earned a minimum of 17 hours 
of acceptable continuing education related to veterinary medicine or 
general scientific subjects within 12 months preceding application for 
temporary license. 

(b) The applicant who earns the temporary veterinary license 
must be under general supervision of a Texas licensed veterinarian who 
possesses an active, current license in the state of Texas. 

(c) The applicant for a temporary license shall submit to the 
Board a complete application in the form designated by the Board with 
the supporting required documentation as set out in subsection (a) of 
this section, as well as: 

(1) A letter of good standing not older than six months from 
each jurisdiction in which the applicant is currently actively licensed 
or has been previously licensed; 

(2) a certified copy of the applicant’s veterinary school 
transcript including a graduation date; 

(3) a certified copy of the applicant’s birth certificate; 

(4) a certified report from the official reporting service veri
fying that the applicant passed the national examination or the NAVLE, 
subject to a petition by the applicant for an exception to this require
ment in accordance with §571.3(b)(2) of this title (relating to Criminal 
History Evaluation Letters); 

(5) official verification of board certification if applicant is 
certified by a nationally recognized veterinary specialty board, if appli
cable; and 

(6) an application fee in an amount set by the Board and 
contained in §577.15 of this title (relating to Fee Schedule). 

(d) The temporary license application and all supporting doc
umentation must be received in the board office PRIOR to being issued 
a temporary license. A temporary license will only be issued once the 
applicant’s file is complete and ALL required, supporting documenta
tion and fee has been received, and the applicant has passed the SBE. 
The Board’s Executive Director will issue a temporary license to an 
applicant following verification of the requirements set out in subsec
tions (a) - (c) of this section, successfully completing the SBE as set 
out in §571.1(f) of this title (relating to Definitions), and receipt of the 
documents and fee required. The SBE results are valid for two years 
following passage date. If an applicant fails the SBE for the temporary 
veterinary license, the applicant may take the SBE once more within a 
year, with no additional fee. 
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(e) The temporary veterinary license is valid only for a specific 
purpose per issuance. A temporary veterinary license granted under 
this section is valid for 30 days from the date of original issue, per 
temporary veterinary license issued. The temporary veterinary license 
should be available for review at the place of practice for the period the 
applicant is in Texas under the temporary veterinary license. 

(f) The temporary veterinary license is not renewable nor can 
it be reissued. The applicant must cease and desist the practice of vet
erinary medicine the day after the expiration of the temporary veteri
nary license. Continued practice of veterinary medicine without the 
valid, temporary veterinary license is a violation of current laws and 
rules and is viewed as the practice of veterinary medicine without a li
cense. Disciplinary action can be taken and includes, but is not limited 
to, the refusal of the board to issue a second temporary veterinary li
cense, for which the applicant may otherwise be eligible, and possibly 
the issuance of a future, regular license. 

(g) An applicant may request a second temporary veterinary li
cense within the same calendar year, provided no more than two tempo
rary veterinary licenses are issued per applicant. After the second tem
porary veterinary license, if the applicant wishes to continue to practice 
in the State of Texas, he/she must seek regular licensing and must be 
eligible for such regular license as set out in current laws and rules gov
erning the issuance of a regular license in the State of Texas. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on February 7, 

2011. 
TRD-201100486 
Loris Jones 
Executive Assistant 
Texas Board of Veterinary Medical Examiners 
Earliest possible date of adoption: March 20, 2011 
For further information, please call: (512) 305-7563 

SUBCHAPTER B. EXAMINATIONS 
22 TAC §§571.21, 571.23, 571.25 

The new rules are proposed under the authority of the Veterinary 
Licensing Act, Occupations Code, §801.151(a) which states that 
the Board may adopt rules necessary to administer the chapter. 

Texas Occupations Code, Chapter 801, is affected by this pro
posal. 

§571.21. Application for the SBE. 
The applicant for the SBE shall apply on the appropriate form furnished 
by the Board. The completed application, including the completion of 
any terms and conditions as set forth by a Board order and the payment 
of appropriate fees, must be received at the Board offices no later than 
45 days prior to the date of the SBE examination for which the applicant 
desires to sit. 

§571.23. Licensing Examination. 
(a) Results of National Board Examinations. The Board will 

accept certified scores issued by the: 

(1) American Association of Veterinary State Boards 
(AAVSB), or its successor, for the national examination; and 

(2) the official reporting service for the NAVLE. 

(b) Score Information. All requests for information on exam
ination scores shall be processed as follows: 

(1) All requests from other state licensing boards for an ap
plicant’s raw scores on the national examination or NAVLE will be re
ferred to the official reporting service for those examinations. 

(2) All requests from other state licensing boards for an ap
plicant’s locally derived scale scores on the national examination or 
NAVLE will be based upon national data submitted by the official re
porting service for those examinations. 

(3) Upon written request of an applicant, the Board will 
certify the score of the SBE to another state licensing board. Upon 
written request of an applicant, the Board will make national exami
nation or NAVLE scores available for informational purposes only to 
another state licensing board but will not certify the scores. 

(4) The Board will not disclose any actual examination 
documents or materials. 

§571.25. Reapplication for SBE. 

(a) An applicant for the SBE must submit a new application 
and the current fees at least 45 days prior to the date of the SBE for 
which the applicant desires to sit, if the applicant: 

(1) does not appear for the scheduled examination; or 

(2) fails to attain a passing score on the scheduled exami
nation. 

(b) The Board shall refund the examination fee for the SBE if 
the applicant: 

(1) provides notice of not less than fourteen (14) days be
fore the date of the examination, that the applicant is unable to take the 
examination; or 

(2) is unable to take the examination because of an emer
gency. 

(c) For purposes of subsection (b)(2) of this section, an "emer
gency" shall be defined as any immediate, unforeseen event that would 
render a person unable or unfit to take an examination, and may include 
a death in the family or an injury or other event that could be reasonably 
considered to be an emergency. Matters of inconvenience or failure to 
satisfy an examination prerequisite, shall not be considered an emer
gency. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on February 7, 

2011. 
TRD-201100487 
Loris Jones 
Executive Assistant 
Texas Board of Veterinary Medical Examiners 
Earliest possible date of adoption: March 20, 2011 
For further information, please call: (512) 305-7563 

SUBCHAPTER C. RECIPROCAL LICENSING 
AGREEMENTS 
22 TAC §571.31 
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The new rule is proposed under the authority of the Veterinary 
Licensing Act, Occupations Code, §801.151(a) which states that 
the Board may adopt rules necessary to administer the chapter. 

Texas Occupations Code, Chapter 801, is affected by this pro
posal. 

§571.31. Reciprocal Licensing Agreements. 
The Board shall not accept applications for licensure under any former 
reciprocal licensing agreements with any state, nor shall the Board li
cense by endorsement. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on February 7, 

2011. 
TRD-201100488 
Loris Jones 
Executive Assistant 
Texas Board of Veterinary Medical Examiners 
Earliest possible date of adoption: March 20, 2011 
For further information, please call: (512) 305-7563 

SUBCHAPTER D. LICENSE RENEWALS 
22 TAC §§571.51 - 571.59, 571.61 - 571.63 

The new rules are proposed under the authority of the Veterinary 
Licensing Act, Occupations Code, §801.151(a) which states that 
the Board may adopt rules necessary to administer the chapter. 

Texas Occupations Code, Chapter 801, is affected by this pro
posal. 

§571.51. Application. 
Application for license renewals shall be on forms furnished by the 
board. Failure to complete the application in its entirety will be grounds 
to reject the application which will be returned to the applicant. 

§571.52. Renewal Certificates. 
The executive director of the board is directed to sign all renewal cer
tificates for current renewals, and those renewals for applicants who 
have permitted their license to lapse due to nonpayment of fees for a 
period not to exceed one year, and any other renewal as directed by the 
board. 

§571.53. Exemptions. 
The Registration Exemption Certification is to be completed by all vet
erinarians claiming active military or retiree status. Upon completion 
of the certification, the registration fee will be waived for that registra
tion period. 

§571.54. Retired License Status. 
(a) "Retirement" means the voluntary and permanent conclu

sion of a licensee’s practice of veterinary medicine. 

(b) If a licensee retiring for the first time requests reinstatement 
of his license in the same renewal year in which he retired, the licensee 
must: 

(1) pay the annual renewal fee plus a $25 administrative 
processing fee to reinstate the license; and 

(2) comply with the following continuing education re
quirements: 

(A) If a retired licensee has maintained an annual aver
age of 17 hours of approved continuing education, no additional con
tinuing education hours will be required. 

(B) If a retired licensee has maintained an annual aver
age of less than 17 hours of approved continuing education, the retired 
licensee must complete 34 hours of continuing education in the twelve 
months immediately following reinstatement. 

(c) If a licensee has been retired for longer than one renewal 
period, the retired licensee may reinstate the license by: 

(1) petitioning the Board in writing for reinstatement and 
completing an examination for reinstatement application with support
ing documentation and fees; and 

(2) submitting to reexamination and complying with all re
quirements for obtaining an original license. At the discretion of the 
Board, the petitioner may be required to take and pass the NAVLE prior 
to applying for and taking the SBE. 

(d) By no later than 30 days before the end of the current re
newal year in which a licensee’s license is retired for the first time, the 
Board shall inform the retired licensee that he or she may: 

(1) apply to reinstate the license in accordance with sub
section (b) of this section; or 

(2) remain in retired status. 

(e) The retired licensee shall notify the Board of his or her 
decision by no later than the end of the current renewal year in which 
the licensee’s license is retired for the first time. 

(f) If the retired licensee decides to remain in retired status, he 
or she will no longer receive license renewal notices and will not be 
required to renew his or her retired license. 

§571.55. Delinquent Letters. 
The executive director shall prepare annually delinquency letters ad
dressed to all licensees who are delinquent on March 10th of each cal
endar year. A one-year delinquency letter shall be mailed to each delin
quent veterinarian. 

§571.56. Military Service Fee Waiver. 
Upon submission of a DD214, the active license renewal fee is waived 
for the remainder of the calendar year in which the licensee is dis
charged from military service. A current year renewal certificate will 
be issued to the licensee in the same manner as if the active renewal 
fee had been paid for that particular year. Licensee’s submission of a 
DD214 places his or her license in active status allowing the practi
tioner to practice in the State of Texas or renew their Texas license in 
inactive status the year following military separation. The waiver of 
the fee for the balance of the calendar year in which an applicant is 
discharged from the military service is to be applicable only to those 
veterinarians who have served at least one year on extended active duty. 

§571.57. Application of Monetary Funds to Unpaid Administrative 
Penalties. 
When a person pays monetary funds to the Board to renew a license, 
the monetary funds paid shall first be applied to any outstanding admin
istrative penalties owed from a final Board order, as authorized under 
§573.62(b) of this title (relating to Violation of Board Orders/Negoti
ated Settlements). 

§571.58. Application Form and Photograph. 
An applicant for license reinstatement must make application in the 
form of an affidavit on a form furnished by the board and shall be re
quired to attach to said application a permanent-type, current photo
graph of the applicant. 
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§571.59. Expired Licenses.	 
(a) A veterinarian’s license expires on March 1 of each calen

dar year and is considered delinquent. On or before March 1, a licensee 
must renew an unexpired license, in writing, by paying the required fee 
and furnishing all information required by the Board for renewal. 

(b) A licensee who has failed to renew his or her license for 
a period of one year or more and wishes to reinstate the license may 
be required to appear before the Board to explain why the licensee 
allowed the license to expire and the licensee’s reasons for wanting 
it reinstated. Subject to subsection (c) of this section, the licensee must 
take and pass the SBE and comply with §571.3 of this title (relating to 
Criminal History Evaluation Letters). 

(c) A licensee who has failed to renew his or her license for a 
period of one year or more may reinstate the licensee’s expired license 
without taking and passing the SBE if the licensee: 

(1) previously had a Texas license and lived and/or prac
ticed in Texas; 

(2) moved to another state and is licensed and practices in 
that state; 

(3) has been practicing in the other state during the past two 
years preceding application for reinstatement in Texas; 

(4) intends to return to and practice in Texas; 

(5) furnishes a letter of good standing from all states where 
the licensee is currently licensed; and 

(6) submits a complete application for license reinstate
ment within two years of the date the license expired and could not be 
renewed. 

§571.61. Inactive License Status. 
(a) Application. A licensee may request his/her license be 

placed on inactive status, whether or not he/she is practicing within 
the state of Texas, provided: 

(1) his or her current license is active and is in good stand
ing; 

(2) a request in writing, on the form prescribed by the 
board, is made for his or her license to be placed on official inactive 
status; and 

(3) the original request is made during the annual license 
renewal period between January 1 and February 28; provided however, 
that subsequent requests for continued inactive status may be accepted 
by the Board at any time during the renewal year if accompanied by 
the appropriate delinquent penalty. 

(b) Restrictions. The following restrictions shall apply to li
censees whose licenses are on inactive status: 

(1) Except as provided in §801.004, Texas Occupations 
Code, the licensee may not engage in the practice of veterinary 
medicine or otherwise provide treatment to any animal in the State of 
Texas. 

(2) If the licensee possesses or obtains a federal Drug En
forcement Administration (DEA) and/or a Department of Public Safety 
(DPS) controlled substances registration for a Texas location, the li
censee must comply with §573.43 and §573.50 of this title (relating 
to Misuse of DEA Narcotics Registration and Controlled Substances 
Records Keeping for Drugs on Hand, respectively). 

(c) Return to Active Status. A licensee on inactive status wish
ing to practice veterinary medicine within the State of Texas must re
ceive written approval from the Board prior to returning to active status. 

In addition to other information which may be requested or required by 
the Board, the following conditions apply to licensees applying to re
turn to active status. 

(1) A veterinarian licensed and practicing in another state 
or jurisdiction must prove he or she is in good standing in that state or 
jurisdiction. 

(2) A licensee on inactive status must pay the total annual 
renewal fee, less the amount of the inactive annual renewal fee, plus a 
$25 administrative processing fee to obtain a regular license. The reg
ular annual renewal fee shall not be prorated for applications to return 
to active status made after the annual renewal period. 

(d) Continuing Education Requirements 

(1) If a licensee on inactive status requesting a return to 
regular license status has maintained an annual average of 17 hours of 
continuing education, not including any portion of the reactivation year, 
the licensee will be placed on regular license status without any addi
tional requirements. If the average annual continuing education is less 
than 17 hours, the licensee will be placed on regular license status but 
must complete 34 hours of continuing education in the twelve months 
immediately following the licensee’s attaining of regular license status. 

(2) For the year of reactivation, proof of 17 hours of con
tinuing education shall not be required for an active license renewal in 
the year following reactivation. 

(3) For purposes of this subsection, the terms "year" and 
"annual" mean the calendar year. 

(e) Cancellation of Inactive License. A license maintained on 
inactive status will be automatically cancelled after ten years. A new 
license will be issued only upon completion of all requirements for 
licensure. During the ninth year of inactive status, the Board will notify 
the inactive licensee that during the following year, his or her license 
must be on regular status or the license will be cancelled. 

(f) Annual Renewal Fees. The annual fee for a license on in
active status shall be as set by the Board in §577.15 of this title (relating 
to Fee Schedule). 

§571.62. Default on Student Loan. 
(a) Denial. The board may deny an application for a license if 

it receives information from an administering entity that the applicant 
has defaulted on a student loan or has breached a student loan repay
ment contract by failing to perform his or her service obligation under 
the contract. The board may rescind a denial under this subsection upon 
receipt of information from an administering entity that the applicant 
whose application was denied is now in good standing. 

(b) Renewal. 

(1) The board shall not renew a license of a licensee who 
is in default of a student loan or a repayment agreement except as pro
vided in paragraph (2) of this subsection. 

(2) For a licensee in default of a loan or repayment agree
ment, the board shall renew the license if the licensee presents to the 
board a certificate certifying that: 

(A) the licensee has entered into a repayment agreement 
on the defaulted loan; or 

(B) the licensee is not in default on the loan or on the 
repayment agreement. 

§571.63. Default on Child Support. 
The board shall suspend and/or deny a renewal of a license upon receipt 
of a final order suspending a license under Chapter 232 of Texas Family 
Code for failure to pay child support and/or where the Office of the 
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Attorney General has notified the board to suspend and/or not renew a 
license for failure to pay child support. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on February 7, 

2011. 
TRD-201100489 
Loris Jones 
Executive Assistant 
Texas Board of Veterinary Medical Examiners 
Earliest possible date of adoption: March 20, 2011 
For further information, please call: (512) 305-7563 

CHAPTER 573. RULES OF PROFESSIONAL 
CONDUCT 
SUBCHAPTER B. SUPERVISION OF 
PERSONNEL 
22 TAC §573.17 

The Texas Board of Veterinary Medical Examiners proposes new 
§573.17, concerning Dentistry, which is regarding equine teeth 
floating. Section 801.002(7) of the Veterinary Licensing Act (Act) 
defines the practice of veterinary medicine to include dentistry, 
set out in Texas Occupations Code, Chapter 801. The proposed 
new rule sets forth a definition of dentistry that includes: pre
ventive dental procedures, animal teeth floating and operative 
dentistry/oral surgery. The proposed new rule clarifies that the 
definition of dentistry includes the use of sedation or anesthe
sia to accomplish a dental procedure by a licensed veterinarian. 
The use of sedation or anesthesia on horses by unlicensed indi
viduals is currently prohibited by §801.002(5) of the Act. No dis
tinction is made in the definition of dentistry between the floating 
of teeth of animals with handheld, non-motorized, non-air-pow
ered files or rasps and the use of a motorized or air-powered 
file. The proposed new rule states any non-licensee may per
form animal teeth floating only if they are under the supervision 
of a licensed veterinarian. The level of supervision required is 
left up to the judgment of the supervising veterinarian. The pro
posed new rule also states the licensed veterinarian supervising 
the non-licensee will be held responsible for the non-licensee to 
provide the same standard of care to the public as the licensed 
veterinarian would be required to provide to the public. 

The proposed new rule does not change that a non-licensee who 
is employed by a veterinarian may perform dentistry, with certain 
exceptions, under any level of supervision the licensed veterinar
ian approves, as set forth in 22 TAC §573.10. The proposed new 
rule states that a non-licensee who practices dental procedures 
on animals in a manner inconsistent with this rule is in violation 
of the rule and the Texas Veterinary Licensing Act. 

Dewey E. Helmcamp III, Executive Director, has determined that 
for each year of the first five years that the rule is in effect there 
will be minimal fiscal implications for the state, specifically the 
Board, and no fiscal implication for local government as a result 
of enforcing or administering the rule as proposed. The Board 
would only use state resources in investigating the supervision 
of the licensed veterinarian over the non-licensee. Mr. Helm-

camp has also determined that there would be a reduction in 
costs to the agency as a result of enforcing or administering this 
rule, as agency resources would no longer be required to seek 
and enforce cease and desist orders from non-licensed individu
als practicing equine dentistry which is the practice of veterinary 
medicine, for those individuals that would be  able to practice un
der the supervision of a licensed veterinarian. Mr. Helmcamp 
has also determined no estimated loss in revenue to the state 
or local governments as a result of enforcing or administering 
the proposed rule, and a potential minimal increase in revenue 
to the state, and no increase in revenue to local governments, 
as a result in enforcing or administering the proposed rule. Mr. 
Helmcamp has also determined that the rule will have a positive 
local employment impact. 

Mr. Helmcamp has also determined that for each year of the 
first five years the rule is in effect, the anticipated public benefit 
will be to create additional practitioners who may legally provide 
quality teeth floating services to the general public. Mr. Helm-
camp has also determined that there will be a public benefit in  
further clarifying what constitutes dentistry under the Act. The 
public health benefit from the proposed rule is the reduction of 
the potential occurrences of complications or injury/harm to ani
mals from non-licensed individuals practicing dentistry, including 
motorized or powered teeth floating. 

Mr. Helmcamp has determined there will be a small direct ad
verse effect on a subset of small businesses or micro-businesses 
because there is a small cost associated with compliance of this 
rule. 

Mr. Helmcamp has further determined that there are small eco
nomic costs to persons required to comply with the rule. 

Economic Impact Statement and Regulatory Flexibility Analysis 

The Board has approximately 6,556 active, non-delinquent doc
tor of veterinary medicine licensees, and via self-reporting has 
received information that 2% of these licensees are small busi
nesses or micro-businesses (this data regarding small/micro
business percentages is voluntarily submitted by licensees to 
the Board). However, it is more accurate to assume that a large 
majority of licensees are in all probability small businesses or 
micro-businesses. 

The rule applies to all licensees that anticipate supervising a non-
licensee performing equine teeth floating. The Board is aware 
of approximately thirty non-licensed practitioners of equine den
tistry in Texas. At a public hearing in the fall of 2010 regarding 
this issue, testimony was given by the president of the Interna
tional Association of Equine Dentistry (IAED) that he believed 
there was between eighty-five to one hundred lay equine den
tal practitioners in Texas, however there was only approximately 
thirty that were members of IAED. However, as these equine 
teeth floaters are unlicensed it is difficult for the Board to ap
proximate the number of practitioners in Texas. Also, there may 
be some unknown additional number of non-licensed individuals 
operating in Texas coming in from out of state. All or the large 
majority of the unlicensed practitioners are in all probability mi
cro-businesses. 

The proposed rule will require that licensees supervise non-li
censed practitioners of animal teeth floating. The projected eco
nomic impact of this rule would be an increase in jobs created  
in Texas, by allowing non-licensed practitioners to perform teeth 
floating under the supervision of licensed veterinarians. There 
is a possibility of a charge by a licensed veterinarian for the su
pervision of a non-licensed teeth floater. The Board staff would 
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estimate that a possible charge would be 15 - 20%, as other 
industries charge, such as general contractors and subcontrac
tors, if one is charged at all. The Board has considered as an  
example model, the scenario of dental hygienists working under 
the supervision of a licensed dentist. Any cost increase associ
ated with requiring supervision by a licensed veterinarian is off
set by the economic benefit of the creation of jobs as well as 
the public health benefit that occurs by reducing the potential 
occurrences of complications or injury/harm to the horse from 
non-licensed individuals practicing teeth floating. The cost of the 
sedatives would be the same as the current practice, as non-li
censed equine teeth floaters often charge for the sedatives used 
in the floating of the teeth, despite the fact that it is illegal for them 
to possess or administer the sedatives. 

The Board considered taking no action at this time but concluded 
that the public welfare required some action be taken to clarify 
the situation and allow additional practitioners under supervision 
to provide this service to the general public, while simultane
ously providing adequate veterinary supervision for the use of 
sedatives and any other complications resulting from the prac
tice of teeth floating with power tools. Testimony was provided 
by licensed veterinarians, including photos, of damage done to 
horses’ teeth, including invading the dental pulp and causing ul
cers in the mouth, specifically from power tools used in teeth 
floating, at the public hearing on a version of this rule on August 
20, 2010. Complaints have been filed with the Board that include 
injury to horses by lay equine teeth floaters. 

The Board also considered immediate supervision and/or direct 
supervision, rather than allowing the supervising veterinarian to 
decide the appropriate level of supervision, but rejected imme
diate or direct supervision as excessively burdensome for the 
public and for licensees. The Board considered excluding all 
manners of teeth floating from the definition of dentistry, but the 
Board determined that the protection of public welfare requires 
the supervision by a licensed veterinarian. The state of the art 
procedure for teeth floating in Texas today is the use of power 
tools to accomplish teeth floating. For a great majority of horses, 
a practitioner could not use power tools in the mouth of an equine 
without a sedative, due to the flight nature of equines. Only a li
censed veterinarian is legally authorized to possess, administer 
and/or dispense a legend drug, which includes sedatives. The 
Board heard testimony that a licensed veterinarian needs to be 
on the premises when motorized or powered teeth floating is per
formed due to the likelihood and in fact, the necessity of seda
tives being used and the potential for complications implicit with 
the use of sedatives, or any other complications resulting from 
the practice of teeth  floating. With the use of power tools the po
tential for complications is increased because it is more likely for 
injury to occur to the horses’ teeth, including invading the pulp, 
which may cause permanent damage to the horses’ teeth. How
ever, the Board decided that the level of supervision should be 
decided by the supervising veterinarian, as it would be the su
pervising veterinarian that would be responsible to the Board for 
any violations of the standard of care as the lay equine dentists 
are not regulated by any licensing Board. 

Under the Texas Veterinary Licensing Act, the treatment or care 
of an animal by the owner of the animal, an employee of the 
owner, or a designated caretaker of the animal is exempted from 
the requirements of the Act, unless the ownership, employment, 
or designation is established with the intent to violate the Act. 

The Texas Board of Veterinary Medical Examiners invites com
ments on the proposed rule from any member of the public. The 

Board would also welcome any additional information regarding 
charges under this proposed rule, including any documentation 
of the cost for licensed veterinarians to perform teeth floating, the 
cost for non-licensed teeth floaters to perform teeth floating, and 
the potential charge, if any, for the supervision of non-licensed 
teeth floaters by licensed veterinarians. 

A written statement should be mailed or delivered to Loris Jones, 
Texas Board of Veterinary Medical Examiners, 333 Guadalupe, 
Ste. 3-810, Austin, Texas 78701-3942, by facsimile (FAX) to 
(512) 305-7556, or by e-mail vet.board@tbvme.state.tx.us. 
Comments will be accepted for 30 days following publication in 
the Texas Register. 

The new rule is proposed under the authority of the Veterinary 
Licensing Act, Texas Occupations Code, §801.002, defining the 
practice of veterinary medicine, §801.151(a) which states that 
the Board may adopt rules necessary to administer the chapter 
as well as §801.151(b) of the Act which states that the Board 
may adopt rules of professional conduct appropriate to establish 
and maintain a high standard of integrity, skills, and practice in 
the veterinary medicine profession. 

Texas Occupations Code, Chapter 801, is affected by this pro
posal. 

§573.17. Dentistry. 

(a) Definitions. Dentistry is the practice of veterinary 
medicine and means the application or use of any instrument or device 
to any portion of any animal’s tooth, gum or any related tissue for the 
prevention, cure or relief of any wound, fracture, injury, disease or 
other condition of an animal’s tooth, gum or related tissue. Dentistry 
may include the use of sedation or anesthesia to accomplish a dental 
procedure by a licensed veterinarian. Dentistry includes, but is not 
limited to: 

(1) "Preventive dental procedures" including, but not lim
ited to, the removal of calculus, soft deposits, plaque, and stains, above 
the gum line or the smoothing, filing or polishing of tooth surfaces 
above the gum line; 

(2) "Animal teeth floating" defined as the rasping or cutting 
of the long projections or points of the teeth of animals; 

(3) "Operative dentistry/oral surgery" or any other dental 
procedure that invades the hard or soft oral tissue including a procedure 
that alters the structure of one or more teeth, or repairs damaged and 
diseased teeth, or the deliberate extraction of one or more teeth. 

(b) Supervision. Any non-licensee may perform animal teeth 
floating only if they are under the appropriate level of supervision of a 
licensed veterinarian as determined by the licensed veterinarian. 

(c) Responsibility. When animal teeth floating is performed by 
a non-licensee, the board will hold the licensee supervising the non-li
censee responsible for the standard of care provided by the non-li
censee. The board expects the non-licensee to practice at the same 
standard of care the licensed veterinarian would be required to provide 
to the public. 

(d) Prohibited acts. Any non-licensee who practices any other 
dental procedures on animals in a manner inconsistent with this rule 
shall be in violation of this rule and the Texas Veterinary Licensing 
Act. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 
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Filed with the Office of the Secretary of State on February 7, 

2011. 
TRD-201100481 
Loris Jones 
Executive Assistant 
Texas Board of Veterinary Medical Examiners 
Earliest possible date of adoption: March 20, 2011 
For further information, please call: (512) 305-7563 

CHAPTER 577. GENERAL ADMINISTRATIVE 
DUTIES 
SUBCHAPTER B. STAFF 
22 TAC §577.15 

The Texas Board of Veterinary Medical Examiners proposes an 
amendment to §577.15, concerning Fee Schedule. 

The amendment to §577.15 seeks to add an additional fee for a 
temporary license as proposed under the Chapter 571 Licensing 
rule review, specifically §571.15, and reletters the subsections to 
reflect the additional fee. 

Dewey E. Helmcamp III, Executive Director, has determined that 
for each year of the first five years that the amendment to the rule 
is in effect there will be minimal but positive fiscal implications for 
the state and no fiscal implication for local government as a re
sult of enforcing or administering the amendment to the rule as 
proposed. Mr. Helmcamp has also determined that the amend
ment to the rule will have no local employment impact. 

Mr. Helmcamp has determined that, for each of the first five 
years the amendment is in effect, the anticipated public benefit 
will be the additional veterinarians that will be able to provide 
veterinary services on a temporary basis for the greater well
being of the animals of the State of Texas.  

Mr. Helmcamp has also determined there will be no direct ad
verse effect on small businesses or micro-businesses. 

Mr. Helmcamp has further determined that there may be minimal 
economic costs to persons required to comply with the proposed 
rule,  to cover  the time of the  Board’s personnel to process the 
temporary license. 

The Texas Board of Veterinary Medical Examiners invites com
ments on the proposed amendment to the rule from any mem
ber of the public. A written statement should be mailed or deliv
ered to Loris Jones, Texas Board of Veterinary Medical Examin
ers, 333 Guadalupe, Ste. 3-810, Austin, Texas 78701-3942, by 
facsimile (FAX) to (512) 305-7574, or by e-mail vet.board@tb
vme.state.tx.us. Comments will be accepted for 30 days follow
ing publication in the Texas Register. 

The amendment is proposed under the authority of the Vet
erinary Licensing Act, Occupations Code, §801.151(a) which 
states that the Board may adopt rules necessary to administer 
the chapter. 

No other statutes, articles or codes are affected by the proposal. 

§577.15. Fee Schedule. 

The following fees are proposed by the Board: 
Figure: 22 TAC §577.15 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the  Office  of  the Secretary  of  State on February 7,  

2011. 
TRD-201100482 
Loris Jones 
Executive Assistant 
Texas Board of Veterinary Medical Examiners 
Earliest possible date of adoption: March 20, 2011 
For further information, please call: (512) 305-7563 

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE 

PART 19. DEPARTMENT OF FAMILY 
AND PROTECTIVE SERVICES 

CHAPTER 708. MEDICAID TARGETED CASE 
MANAGEMENT PROGRAM 
SUBCHAPTER A. PROGRAM REQUIRE
MENTS 
40 TAC §§708.1 - 708.4 

(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Department of Family and Protective Services or in the Texas Register 
office, Room 245, James Earl Rudder Building, 1019 Brazos Street, 
Austin, Texas.) 

The Health and Human Services Commission proposes, on 
behalf of the Department of Family and Protective Services 
(DFPS), the repeal of §§708.1 - 708.4, concerning targeted 
case management services, in its Medicaid Targeted Case 
Management Program chapter. DFPS is deleting this chapter 
because DFPS stopped claiming Title XIX funds for Targeted 
Case Management (TCM) effective June 30, 2008, in order to 
implement a revised definition of case management services 
enacted in the Deficit Reduction Act of 2005, P.L. 109-171, and 
incorporated in corresponding regulations promulgated by the 
Centers for Medicare and Medicaid Services (CMS). Pursuant to 
those rules, the case management services delivered by Child 
Protective Services (CPS) no longer met the requirements for 
claiming because child protective services are considered to be 
the direct services of State child welfare and are not Medicaid 
case management services. (See 72 FR 68086.) The preamble 
to the CMS regulations further stated that these activities per
formed by child welfare/child protective services are separate 
and apart from the Medicaid program and that Medicaid case 
management services must not be used to fund the services 
of State child welfare/child protective services workers. While 
the regulations specifically discussed only CPS claims for TCM, 
the revised definition directly implicates TCM claiming by the 
Adult Protective Services Program as well. Accordingly, Texas 
ceased federal claiming for any targeted case management 
services provided by DFPS effective June 30, 2008. 

Cindy Brown, Chief Financial Officer of DFPS, has determined 
that for the first five-year period the proposed sections will be in 
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effect there will be no fiscal implications for state or local govern
ment as a result of enforcing or administering the sections. 

Ms. Brown also has determined that for each year of the first 
five years the sections are in effect the public benefit anticipated 
as a result of enforcing the sections will be that agency rules 
will be current. There will be no effect on large, small, or micro-
businesses because the proposed change does not impose new 
requirements on any business and does not require the purchase 
of any new equipment or any increased staff time in order to 
comply. There is no anticipated economic cost to persons who 
are required to comply with the proposed sections. 

HHSC has determined that the proposed repeals do not restrict 
or limit an owner’s right to his or her property that would other
wise exist in the absence of government action and, therefore, 
do not constitute a taking under §2007.043, Government Code. 

Questions about the content of the proposal may be directed 
to Kathy Campbell at (512) 438-5747 in DFPS’s Federal Funds 
Division. Electronic comments may be  submitted to mari
anne.mcdonald@dfps.state.tx.us. Written comments on the 
proposal may be submitted to Texas Register Liaison, Legal 
Services-434, Department of Family and Protective Services 
E-611, P.O. Box 149030, Austin, Texas 78714-9030, within 30 
days of publication in the Texas Register. 

The repeals are proposed under Human Resources Code (HRC) 
§40.0505 and Government Code §531.0055, which provide that 
the Health and Human Services Executive Commissioner shall 
adopt rules for the operation and provision of services by the 
health and human services agencies, including the Department 
of Family and Protective Services; and HRC §40.021, which pro
vides that the Family and Protective Services Council shall study 
and make recommendations to the Executive Commissioner and 
the Commissioner regarding rules governing the delivery of ser
vices to persons who are served or regulated by the department. 

The repeals implement Human Resources Code (HRC) 
§40.0505 and Government Code §531.0055. 

§708.1. Introduction. 
§708.2. Eligibility Criteria. 
§708.3. Services. 
§708.4. Providers of Service. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on February 1, 

2011. 
TRD-201100421 
Gerry Williams 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: March 20, 2011 
For further information, please call: (512) 438-3437 

PART 20. TEXAS WORKFORCE 
COMMISSION 

CHAPTER 815. UNEMPLOYMENT 
INSURANCE 

SUBCHAPTER F. EXTENDED BENEFITS 
40 TAC §815.170, §815.171 

The Texas Workforce Commission (Commission) proposes 
amendments to the following sections of Chapter 815, relating 
to Unemployment Insurance: 

Subchapter F. Extended Benefits, §815.170 and §815.171 

PART I. PURPOSE, BACKGROUND, AND AUTHORITY 

PART II. EXPLANATION OF INDIVIDUAL PROVISIONS 

PART III. IMPACT STATEMENTS 

PART IV. COORDINATION ACTIVITIES 

PART I. PURPOSE, BACKGROUND, AND AUTHORITY 

The purpose of the proposed Chapter 815 rule amendment is to 
adjust unemployment eligibility periods, as necessary, to max
imize receipt of 100 percent federally shared extended unem
ployment benefits in accordance with the Tax Relief, Unemploy
ment Insurance Reauthorization, and Job Creation Act of 2010 
(P.L. 111-312); the American Recovery and Reinvestment Act of 
2009, enacted February 17, 2009 (P.L. 111-5), Division B, Title II, 
relating to Assistance for Unemployed Workers and Struggling 
Families, §2005. This authority was granted to the Commission 
under House Bill (HB) 4586, 81st Texas Legislature, Regular 
Session (2009). 

The Commission must take this action in order to continue pay
ing unemployed individuals who are exhausting their regular and 
emergency unemployment benefits. During this period of high, 
sustained unemployment, these 100 percent federally shared 
extended benefits are vital to out-of-work Texans who are strug
gling to pay their bills while seeking work. These benefits also 
serve as a much-needed stabilizing factor in local economies. 

PART II. EXPLANATION OF INDIVIDUAL PROVISIONS 

(Note: Minor editorial changes are made that do not change the 
meaning of the rules and, therefore, are not discussed in the 
Explanation of Individual Provisions.) 

SUBCHAPTER F. EXTENDED BENEFITS 

The Commission proposes the following amendments to Sub
chapter F: 

§815.170. State "On" and "Off" Indicator Weeks: Conditional 
Trigger 

Section 815.170(b)(1) - (2) adds an additional calendar year in 
the comparison period when determining whether there is a state 
"on" indicator for the purposes of paying extended benefits. 

To pay extended benefits, a state must reach a trigger related to 
statewide unemployment. Under authority granted by the legis
lature, Texas may use a temporary trigger based upon its Total 
Unemployment Rate (TUR). 

If the TUR average equals or exceeds 6.5 percent and is at least 
110 percent of the corresponding three-month period in either or 
both of the prior two calendar years (look-back period), a state 
must offer 13 weeks of extended benefits. If the average TUR 
equals or exceeds 8 percent and meets the same 110 percent 
test, 20 weeks of extended benefits must be available. 

As part of the TUR trigger methodology, the U.S. Department 
of Labor is instructed to compute the three-month average TUR 
each week and compare it to the  same  look-back period in either  
or both of the two preceding calendar years. 
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During 2011, the reference months for Texas will be in calendar 
years 2009 and 2010. The unemployment rates--and therefore 
the moving three-month average for both 2009 and 2010--are 
likely to be closer to, or even higher than, the rate for the equiv
alent period in 2011. Texas will need to look back three years, 
to 2008, to meet the 110 percent criterion and remain triggered 
on extended benefits. Congress recognized this dilemma; P.L. 
111-312 allows states to amend their law and temporarily add a 
third year to the look-back period to take advantage of continued 
100 percent federal funding of extended benefits. 

§815.171. High Unemployment Period: Maximum Total Ex
tended Benefit Amount  

Section 815.171(a) adds a reference to §815.170(b) to indicate 
that  a high unemployment period also exists under the new 
three-year look-back option. 

PART III. IMPACT STATEMENTS 

Randy Townsend, Chief Financial Officer, has determined that 
for each year of the first five years the rules will be in effect, the 
following statements will apply: 

There are additional estimated costs to the state and local gov
ernments expected as a result of enforcing or administering the 
rules, as outlined below. 

There are no estimated reductions in costs to the state and local 
governments as a result of enforcing or administering the rules. 

There are no estimated losses in revenue to the state and local 
governments as a result of enforcing or administering the rules. 
We cannot estimate what the increase in revenue to the state 
and local governments will total, as a result of enforcing or 
administering the rules, although it is indicated that there will 
be an increase because of increased economic activity and 
probable tax revenue resulting from an estimated $333.5 million 
in extended benefits being paid (most or all of which would 
subsequently be expended by unemployment compensation 
claimants). 

There are implications relating to the costs (described below) or 
revenues (described above) of the state or local governments as 
a result of enforcing or administering the rules. 

There are no anticipated economic costs to persons required to 
comply with the rules. 

There is no estimated adverse economic effect on small busi
nesses as a result of enforcing or administering the rules. 

The Agency estimates that $333.5 million in unemployment com
pensation (UC) extended benefits--as authorized by the  Tax Re
lief, Unemployment Insurance Reauthorization and Job Creation 
Act of 2010 (P.L. 111-312) and American Recovery and Reinvest
ment Act of 2009 (P.L. 111-5), and pursuant to authority provided 
to the Commission under HB 4586, 81st Texas Legislature, Reg
ular Session (2009)--will be paid and expended for the effective 
period of June 3, 2011, through January 7, 2012 (i.e., for indi
viduals who are otherwise eligible for extended unemployment 
compensation benefits even if their benefit year for regular ben
efits has expired). 

These extended benefit payments consist of federal funds, ex
cept for benefit payments based on benefit wage credits earned 
from: (1) a state; (2) any political subdivision of a state; or (3) 
any instrumentality of any one or more states or political subdi
visions that is wholly owned by one or more states or political 
subdivisions. Assuming that expenditures of UC extended ben

efits will occur among base period employers largely in the same 
proportion as they occurred for UC extended benefits during the 
most recent 23-week period in Texas (August 31, 2010 - January 
14, 2011), estimates were made for the effective period of June 
3, 2011, through January 7, 2012, which would be facilitated by 
these proposed rule amendments. These estimates are that UC 
extended benefits paid to former employees for which local gov
ernments in Texas have been their base period employer are 
estimated to total $5.6 million, and UC extended benefits paid 
to former employees for which state government in Texas (in
cluding state agencies, and state universities and hospitals) has 
been their base period employer are estimated to total $2.8 mil
lion. 

Rich Froeschle, Director of Labor Market and Career Informa
tion, has determined that there is no significant negative impact 
upon employment conditions in the state as a result of the rules. 

LaSha Lenzy, Director of the Unemployment Insurance Division, 
has determined that for each year of the first five years the rules 
are in effect, the public benefit anticipated as a result of enforc
ing the proposed amendment will be to ensure compliance with 
federal and state requirements. 

The Agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the Agency’s legal au
thority to adopt. 

PART IV. COORDINATION ACTIVITIES 

Comments on the proposed rules may be submitted to TWC 
Policy Comments, Workforce Policy and Service Delivery, attn: 
Workforce Editing, 101 East 15th Street, Room 440T, Austin, 
Texas 78778; faxed to (512) 475-3577; or e-mailed to TWCPol
icyComments@twc.state.tx.us. The Commission must receive 
comments postmarked no later than 30 days from the date this 
proposal is published in the Texas Register. 

The rules are proposed under Texas Labor Code §301.0015, 
which provide the Texas Workforce Commission with the author
ity to adopt, amend, or repeal such rules as it deems necessary 
for the effective administration of Agency services and activities. 

The proposed rules affect Texas Labor Code, Title 4, Subtitle A, 
Texas Unemployment Compensation Act. 

§815.170. State "On" and "Off" Indicator Weeks: Conditional Trig-
ger. 

(a) In addition to the state "on" indicator provisions for ex
tended benefits in the Act, and with respect to weeks of unemployment 
beginning on or after February 17, 2009, a week is a state "on" indica
tor week if: 

(1) the average rate of total unemployment in Texas (sea
sonally adjusted), as determined by the U.S. Secretary of Labor, for the 
period consisting of the most recent three months for which data for all 
states are published before the close of such week equals or exceeds 
6.5 percent; and 

(2) the average rate of total unemployment in Texas (sea
sonally adjusted), as determined by the U.S. Secretary of Labor, for 
the three-month period referred to in paragraph (1) of this subsection, 
equals or exceeds 110 percent of such average for either or both of the 
corresponding three-month periods ending in the two preceding calen
dar years. 

(b) With respect to compensation for weeks of unemployment 
beginning after the date of enactment of Tax Relief, Unemployment In
surance Reauthorization, and Job Creation Act of 2010 (P.L. 111-312) 
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and ending on or before the date established in federal law permitting 
this provision, a week is a state "on" indicator week if: 

(1) the average rate of total unemployment in Texas (sea
sonally adjusted), as determined by the U.S. Secretary of Labor, for the 
period consisting of the most recent three months for which data for all 
states are published before the close of such week equals or exceeds 
6.5 percent; and 

(2) the average rate of total unemployment in Texas (sea
sonally adjusted), as determined by the U.S. Secretary of Labor, for 
the three-month period referred to in paragraph (1) of this subsection, 
equals or exceeds 110 percent of such average for any or all of the cor
responding three-month periods ending in the three preceding calendar 
years. 

(c) [(b)] In addition to the state "off" indicator provisions for 
extended benefits in the Act, there is a state "off" indicator for only 
a week if, for the period consisting of such week and the immediately 
preceding twelve weeks, none of the options specified in subsection (a) 
or (b) of this section result in an "on" indicator. 

(d) [(c)] This section continues in effect until the week ending 
four weeks prior to the last week of unemployment for which 100 per
cent federal sharing is available under P.L. 111-5, Division B, Title II, 
§2005(a), without regard to the extension of federal sharing for certain 
claims as provided under §2005(c) of such law. 

§815.171. High Unemployment Period: Maximum Total Extended 
Benefit Amount. 







(a) If the conditions under §815.170(a) or (b) of this subchap
ter are met except that the average rate of total unemployment equals 
or exceeds 8 percent, a high unemployment period shall exist. 

(b) Effective with respect to weeks beginning in a high unem
ployment period, the total extended benefit amount payable to an eli
gible individual for the individual’s eligibility period is 80 percent of 
the total amount of regular benefits that were payable to the individual 
under the Act in the individual’s benefit year.  

(c) This section applies as long as §815.170 of this subchapter 
is in effect. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author
ity to adopt. 

Filed with the Office of the Secretary of State on February 1, 

2011. 
TRD-201100409 
Reagan Miller 
Deputy Division Director, Workforce Policy and Service Delivery 
Texas Workforce Commission 
Earliest possible date of adoption: March 20, 2011 
For further information, please call: (512) 475-0829 
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TITLE 30. ENVIRONMENTAL QUALITY 

PART 1. TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 

CHAPTER 116. CONTROL OF AIR 
POLLUTION BY PERMITS FOR NEW 
CONSTRUCTION OR MODIFICATION 
SUBCHAPTER F. STANDARD PERMITS 
30 TAC §116.620 

The Texas Commission on Environmental Quality withdraws the 
proposed repeal to §116.620 which appeared in the August 13, 
2010, issue of the Texas Register (35 TexReg 6997). 

Filed with the Office of the Secretary of State on February 7, 

2011. 
TRD-201100468 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: February 7, 2011 
For further information, please call: (512) 239-2548 
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TITLE 1. ADMINISTRATION 

PART 4. OFFICE OF THE SECRETARY 
OF STATE 

CHAPTER 73. STATUTORY DOCUMENTS 
The Office of the Secretary of State adopts amendments to 
§§73.1, 73.2, 73.11, and 73.44 as well as the repeal of §73.43 
without changes to the proposal published in the October 22, 
2010, issue of the Texas Register (35 TexReg 9445). The 
amendments and repeal will not be republished. The nonsub
stantive revisions to the chapter clarify the rules, update the 
mailing address for the Office of the Secretary of State, provide 
the secretary of state’s website, and remove references to 
specific required forms by name. 

No comments were received concerning the proposed amend
ments and repeal. 

SUBCHAPTER A. LABOR ORGANIZERS 
1 TAC §73.1, §73.2 

The amendments to §73.1 and §73.2 are adopted under the au
thority of §101.110, Texas Labor Code, which requires the sec
retary of state to accept applications for and issue labor orga
nizer’s cards and §2001.004(1) of the Government Code, which 
requires state agencies to adopt procedural rules of practice. 

Chapter 101, Texas Labor Code, is affected by the amendments 
to §73.1 and §73.2. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on February 7, 

2011. 
TRD-201100474 
Lorna Wassdorf 
Director, Business and Public Filings 
Office of the Secretary of State 
Effective date: February 27, 2011 
Proposal publication date: October 22, 2010 
For further information, please call: (512) 463-5562 

SUBCHAPTER B. SESSION LAWS 
1 TAC §73.11 

STATUTORY AUTHORITY 

The amendment to §73.11 is adopted under the authority of 
§2158.064, Government Code, which requires the secretary 
of state to direct the compilation and printing of laws and 
resolutions and §2001.004(1) of the Government Code, which 
requires state agencies to adopt procedural rules of practice. 

Chapter 2158, Government Code, is affected by the amendment 
to §73.11. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on February 7, 

2011. 
TRD-201100475 
Lorna Wassdorf 
Director, Business and Public Filings 
Office of the Secretary of State 
Effective date: February 27, 2011 
Proposal publication date: October 22, 2010 
For further information, please call: (512) 463-5562 

♦ ♦ ♦ 
SUBCHAPTER D. STATEMENT OF OFFICER 
FORMS 
1 TAC §73.43 

The repeal of §73.43 is adopted under the authority of Article 
XVI, §1, Texas Constitution, which requires certain officers to 
file signed anti-bribery statements with the secretary of state 
and §2001.004(1) of the Government Code, which requires state 
agencies to adopt procedural rules of practice. 

Article XVI, §1, Texas Constitution, is affected by the repeal of 
§73.43. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on February 7, 

2011. 
TRD-201100477 
Lorna Wassdorf 
Director, Business and Public Filings 
Office of the Secretary of State 
Effective date: February 27, 2011 
Proposal publication date: October 22, 2010 
For further information, please call: (512) 463-5562 
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1 TAC §73.44 

The amendment to §73.44 is adopted under the authority of Ar
ticle XVI, §1, Texas Constitution, which requires certain officers 
to file signed anti-bribery statements with the secretary of state 
and §2001.004(1) of the Government Code, which requires state 
agencies to adopt procedural rules of practice. 

Article XVI, §1, Texas Constitution, is affected by the amendment 
to §73.44. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on February 7, 

2011. 
TRD-201100476 
Lorna Wassdorf 
Director, Business and Public Filings 
Office of the Secretary of State 
Effective date: February 27, 2011 
Proposal publication date: October 22, 2010 
For further information, please call: (512) 463-5562 

PART 12. COMMISSION ON STATE 
EMERGENCY COMMUNICATIONS 

CHAPTER 251. REGIONAL PLANS-
STANDARDS 
1 TAC §251.11 

The Commission on State Emergency Communications (CSEC) 
adopts amendments to §251.11, concerning monitoring policies 
and procedures between CSEC and the Regional Planning 
Commissions (RPCs), without changes to the proposed text as 
published in the October 29, 2010, issue of the Texas Register 
(35 TexReg 9575). 

The amendments to §251.11 delete references to subcontracts, 
particularly addressing related subcontracts, in §251.11(c)(1) to 
make clear that the subsection is directed at interlocal agree
ments entered into by RPCs. Non-interlocal contracts are ad
dressed in CSEC Program Policy Statement 016. 

No comments were received regarding the proposed amend
ments to §251.11. 

The amendments are adopted pursuant to the Health and 
Safety Code §§771.051, 771.055, 771.056, 771.057, 771.061, 
771.075, 771.0751, 771.078, and 771.079. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on February 2, 

2011. 
TRD-201100445 

Patrick Tyler 
General Counsel 
Commission on State Emergency Communications 
Effective date: February 22, 2011 
Proposal publication date: October 29, 2010 
For further information, please call: (512) 305-6930 

CHAPTER 252. ADMINISTRATION 
1 TAC §252.9 

The Commission on State Emergency Communications (CSEC) 
adopts new §252.9, concerning liability protection of NG9-1-1 
service providers, with changes to the proposed text as pub
lished in the October 29, 2010, issue of the Texas Register (35 
TexReg 9577). CSEC has determined that changes to the pro
posed text do not require republishing of the rule as the changes 
do not (1) change the nature or scope of the rule so much that it 
could be deemed a different rule; (2) affect individuals who would 
not have been impacted by the rule as proposed; or (3) impose 
more stringent requirements for compliance. 

CSEC received joint comments to the proposed rule from the 
Texas 9-1-1 Alliance, Verizon, AT&T, Comcast, and Intrado (col
lectively, the Joint Commenters). As a result thereof, CSEC 
adopts proposed new §252.9 with a non-substantive change to 
replace the word "NG9-1-1" at the end of subsection (b) with "In
ternet Protocol or other NG9-1-1 technologies." 

Comment: The Joint Commenters agree and support CSEC’s 
"efforts to clarify that the liability protections in Tex. Health & 
Safety Code Ann. Section 771.053 apply to the use of modern 
Internet Protocol technologies" in providing 9-1-1 service. 

To ensure that the ubiquitous term "NG9-1-1" does not impose a 
limitation on using Internet Protocol-based technologies in pro
viding NG9-1-1 service, the Joint Commenters recommend re
placing the word "NG9-1-1" at the end of §252.9(b) with the 
phrase "Internet Protocol or other NG9-1-1 technologies." 

CSEC Response: CSEC agrees with the Joint Commenters’ ini
tial recommendation. The word "NG9-1-1" is not intended by 
CSEC to either prescribe or proscribe the technologies to be 
used in providing NG9-1-1 service. The recommended phrase 
"Internet Protocol or other NG9-1-1 technologies" in place of the 
term "NG9-1-1" at the end of §252.9(b) makes clear that the term 
"NG9-1-1 Service Providers" is not limited to a particular technol
ogy in providing NG9-1-1 service. 

Comment: The Joint Commenters also expressed concern, and 
recommended deletion, of the word "telecommunications" in 
§252.9(c). The Joint Commenters recommendation is to avoid 
the issues surrounding the regulatory classification of Voice 
over Internet Protocol (VoIP). 

CSEC Response: CSEC disagrees with the Joint Commenters 
second recommendation. The phrase in §252.9(c) that includes 
the word "telecommunications" is taken verbatim from Health 
and Safety Code §771.053(a) ("a service provider of telecom
munications service involved in or a manufacturer of equipment 
used in providing 9-1-1 service"). By including this phrase in 
§252.9(c), CSEC is equating, solely for liability purposes, NG9
1-1 service providers with "service providers of telecommunica
tions service." As proposed, §252.9(c) eliminates the need to ad
dress the regulatory classification of NG9-1-1 service providers, 
including those utilizing VoIP or other Internet Protocol-based 
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technologies, while providing liability protection on par with that 
afforded telecommunications service providers. 

The new section is adopted under Health and Safety Code 
§771.051(a)(1), (2), (8) and (9) and §771.053(a). 

§252.9. Liability Protection of NG9-1-1 Service Providers. 

(a) Purpose. The purpose of this rule is to make clear that 
the protection from liability provided by Health and Safety Code 
§771.053(a) extends to and includes service providers involved in 
developing and deploying Next Generation 9-1-1 (NG9-1-1). 

(b) NG9-1-1 Service Providers. NG9-1-1 service provider 
refers to a person or entity involved in providing 9-1-1 service that 
utilizes in whole or in part Internet Protocol or other NG9-1-1 tech
nologies. 

(c) Liability Protection. NG9-1-1 service providers are pro
tected from liability for any claim, damage, or loss arising from the 
provisioning of 9-1-1 service to the same extent as a service provider 
of telecommunications service involved in or a manufacturer of equip
ment used in providing 9-1-1 service under Health and Safety Code 
§771.053(a). 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on February 2, 

2011. 
TRD-201100446 
Patrick Tyler 
General Counsel 
Commission on State Emergency Communications 
Effective date: February 22, 2011 
Proposal publication date: October 29, 2010 
For further information, please call: (512) 305-6930 

TITLE 19. EDUCATION 

PART 1. TEXAS HIGHER EDUCATION 
COORDINATING BOARD 

CHAPTER 4. RULES APPLYING TO 
ALL PUBLIC INSTITUTIONS OF HIGHER 
EDUCATION IN TEXAS 
SUBCHAPTER Q. APPROVAL OF 
OFF-CAMPUS AND SELF-SUPPORTING 
COURSES AND PROGRAMS FOR PUBLIC 
INSTITUTIONS 
19 TAC §§4.272, 4.273, 4.278 

The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §§4.272, 4.273, and 4.278 con
cerning Approval of Off-Campus and Self-Supporting Courses 
and Programs for Public Institutions. Section 4.278 is being 
adopted with changes to the proposed text as published in 
the October 29, 2010, issue of the Texas Register (35 TexReg 
9610). Sections 4.272 and 4.273 are being adopted without 
changes. The intent of the amendments to these sections is to 

clarify the process by which lower-division off-campus clinical 
courses are approved. Presently, all off-campus, face-to-face 
lower-division courses, including clinical courses, must be 
approved by the appropriate Higher Education Regional Council 
regardless of how many students are enrolled in the clinical 
course. The adopted changes will enable institutions offering 
off-campus face-to-face lower division clinical courses to offer 
those courses without Higher Education Regional Council 
authority if the enrolled student is an employee of the  clinical  fa
cility where the clinical course will take place; the clinical facility 
provides the higher education institution with a letter certifying 
that the addition of the clinical student(s) will not impact the 
number of clinical spots available to area public institutions; and 
the higher education institution provides the affected Higher 
Education Regional Council with a copy of the facility letter and 
notice of the proposed clinical courses. 

The following comments were received regarding the amend
ments. 

Comment: Midland College responded in favor of the proposed 
rule change. 

Response: The staff appreciated the comments from Midland 
College. 

Comment: The Texas Organization for Associate Degree Nurs
ing commented that there were different interpretations of the 
proposed rules by its membership and requested that consid
eration of this proposed rule change be postponed and a task-
force be convened to address potential ramifications and short 
and long term effects of this proposal. 

Response: The proposed rule changes were forwarded to all 
chief instructional officers, provosts, chairs of the Higher Educa
tion Regional Councils, and the Texas Organization for Associate 
Degree Nursing (TOADN). Additionally, the proposed changes 
were presented to the Distance Education Advisory Committee 
and discussed by that group at its November 2, 2010 meeting. 
No comments were received from these groups. Board staff 
does not believe convening a taskforce is necessary at this time; 
however, staff has made minor changes to §4.278(i) to clarify the 
intent of the proposed rule change. 

Comment: The Alamo Colleges commented that they support 
the TOADN request and do not support the proposed changes. 

Response: The proposed rule changes were forwarded to all 
chief instructional officers, provosts, chairs of the Higher Educa
tion Regional Councils, and the Texas Organization for Associate 
Degree Nursing (TOADN). Additionally, the proposed changes 
were presented to the Distance Education Advisory Committee 
and discussed by that group at its November 2, 2010 meeting. 
No comments were received from these groups. Board staff do 
not believe convening a taskforce is necessary at this time; how
ever, staff have made minor changes to §4.278(i) to clarify the 
intent of the proposed rule change. 

The amendments are adopted under the Texas Education Code, 
§61.051, which provides the Coordinating Board with the author
ity to coordinate institutions of higher education. 

§4.278. Functions of Regional Councils. 

(a) Regional Councils shall advise the Commissioner on ap
propriate policies and procedures for effective state-level administra
tion of off-campus lower-division instruction. 

(b) With the exception of subsection (e), (i), and (j) of this sec
tion, Regional Councils in each of the ten Uniform State Service Re-
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gions shall make recommendations to the Commissioner and shall re
solve disputes regarding plans for lower-division courses and programs 
proposed by public institutions. 

(c) With the exception of subsection (e), (i),  and  (j) of this sec
tion, for any dispute arising from off-campus delivery of lower-division 
courses to groups, any institution party to the disagreement may appeal 
first to the Regional Council, and then to the Commissioner and then 
the Board. 

(d) Each Regional Council shall make recommendations to the 
Commissioner regarding off-campus courses and programs proposed 
for delivery within its Uniform State Service Region in accordance with 
the consensus views of Council members, except for courses and pro
grams proposed to be offered by public community colleges in their 
designated service areas and courses and programs governed by the 
provisions of subsection (e), (i), and (j) of this section. 

(e) A public community college may enter into an agreement 
to offer only a dual credit course with a high school located in the ser
vice area of another public community college only if the other pub
lic community college is unable to provide the requested course to the 
satisfaction of the school district and the school district has explicitly 
invited the institution to do so. 

(f) A public community college proposing to offer a dual credit 
course at a high school outside of the college’s service area shall notify 
the Regional Council in whose service area the high school is located. 
It must provide a letter from the school district stating that the local 
community college is not offering the proposed dual credit course to 
the satisfaction of the school district and that the school district has 
invited the other community college to offer the course. 

(g) Public community colleges shall submit for the appropri
ate Regional Council’s review all off-campus lower-division courses 
proposed for delivery to sites outside their service areas. 

(h) With the exception of subsection (i) and (j) of this sec
tion, universities, health-related institutions, public technical colleges, 
and Lamar state colleges shall submit for Regional Council review all 
off-campus lower-division courses proposed for delivery to sites in the 
Council’s Service Region. 

(i) Universities, health-related institutions, public community 
and technical colleges, and Lamar state colleges may offer clinical 
courses at clinical facilities without Regional Council approval if each 
of the following criteria is met: 

(1) the student(s) enrolled in the clinical course is already 
employed by the clinical facility; 

(2) the institution receives written verification from the 
clinical facility that there will be no reduction in the number of clinical 
opportunities available for use by area institutions; and 

(3) the institution of higher education shall notify the ap
propriate Regional Council(s) of the clinical course and provide the 
Regional Council(s) with written verification from the clinical facil
ity that the course will not reduce the number of clinical opportunities 
available for use by area institutions. 

(j) Universities, health-related institutions, public technical 
colleges, and Lamar state colleges may enter into an agreement to 
offer lower-division dual credit courses with a school district and/or 
high school that makes such a request, and regional council approval 
is not required in order to offer requested lower-division, dual credit 
courses. 

(k) All institutions of higher education shall provide notice to 
the Higher Education Regional Councils when planning to offer re

quested off-campus and/or electronic to groups dual credit courses in 
the Council’s service area. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the  Office of the Secretary of State on February 3,  

2011. 
TRD-201100453 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: February 23, 2011 
Proposal publication date: October 29, 2010 
For further information, please call: (512) 427-6114 

CHAPTER 5. RULES APPLYING TO PUBLIC 
UNIVERSITIES AND HEALTH-RELATED 
INSTITUTIONS OF HIGHER EDUCATION IN 
TEXAS 
SUBCHAPTER C. APPROVAL OF 
NEW ACADEMIC PROGRAMS AND 
ADMINISTRATIVE CHANGES AT PUBLIC 
UNIVERSITIES, HEALTH-RELATED 
INSTITUTIONS, AND ASSESSMENT OF 
EXISTING DEGREE PROGRAMS 
19 TAC §5.46 

The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §5.46 concerning Criteria for New 
Doctoral Programs for the purpose of adding an additional cri
terion for the approval of new doctoral degree programs with 
changes to the proposed text as published in the October 22, 
2010, issue of the Texas Register (35 TexReg 9459). The new 
criterion would stipulate that the most recent six-year baccalau
reate degree graduation rate must equal or exceed the most re
cent six-year statewide average baccalaureate degree gradua
tion rate. For the purposes of the proposed amendment, bac
calaureate degree graduation rates at Texas A&M University and 
The University of Texas at Austin would not be included in the 
calculation of the statewide average six-year baccalaureate de
gree graduation rate. 

The following comments were received regarding the amend
ments: 

Comment: The University of Texas System recommended that 
the past performance of an institution’s other Ph.D. and graduate 
programs be used as an indicator of the potential success of new 
doctoral programs rather than the proposed average statewide 
six-year baccalaureate degree graduation rate. 

Response: The proposed inclusion of the most recent average 
statewide six-year baccalaureate degree graduation rate as an 
essential criterion for the approval of new doctoral degree pro
grams is not intended to be indicative of the potential success of 
a new doctoral program. Rather, it is intended to be a measure 
of an institution’s commitment to improving and maintaining the 
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quality of undergraduate education before expending resources 
on new doctoral degree programs. Based on this comment, staff 
have included new language in paragraph (15) that allows insti
tutions to submit documentation in support of an exception to 
this criterion based upon special circumstances, including but 
not limited to significant external funding, compelling regional 
need, and institutional mission. 

Comment: Texas A&M University at Kingsville pointed to the 
success of their current doctoral programs which target area 
workforce needs and attract significant external funding. They 
request that the State impose no rule that would limit institutions’ 
growth in key areas or penalize them for missions that promote 
participation from underserved and often poorly prepared minor
ity students. 

Response: Regardless of the number or quality of existing doc
toral programs, the proposed rule is intended to steer limited 
resources to undergraduate success if the institution is below 
state averages. The section may have some flexibility for pro
posed doctoral programs that are supported by external funding 
and do not draw upon State funds. The Coordinating Board’s 
priority for underrepresented students is to increase the num
ber of degree-holders, not just the number who are enrolled. 
Based on this comment,  staff have included new language in 
paragraph (15) that allows institutions to submit documentation 
in support of an exception to this criterion based upon special 
circumstances, including but not limited to significant external 
funding, compelling regional need, and institutional mission. 

The amendments are adopted under the Texas Education Code, 
§61.051, which provides the Coordinating Board with the author
ity to coordinate institutions of higher education. 

§5.46. Criteria for New Doctoral Programs. 

New doctoral programs must meet all of the following criteria: 

(1) Design of the Program. A doctoral-level program is de
signed to prepare a graduate student for a lifetime of teaching creative 
activity, research, or other professional activity. The administration 
and the faculty of institutions initiating doctoral-level programs should 
exhibit an understanding and commitment to the long tradition of excel
lence associated with the awarding of the traditional doctorate degrees 
and of the various doctoral-level professional degrees. 

(2) Freedom of Inquiry and Expression. Doctoral pro
grams must be characterized by complete freedom of inquiry and 
expression. 

(3) Strong Programs at the Undergraduate and Master’s 
Levels. Doctoral programs, in most instances, should be undergirded 
by strong programs in a wide number of disciplines at the under
graduate and master’s levels. Quality programs in other related and 
supporting doctoral areas must also be available. 

(4) Need for the Program. There should be a demonstrated 
and well-documented need for doctorally prepared professionals in the 
discipline of the proposed program both in Texas and in the nation. It 
is the responsibility of the institution requesting a doctoral program to 
demonstrate that such a need exists, preferably through an analysis of 
national data showing the number of PhD’s being produced annually in 
the area and comparing that to the numbers of professional job openings 
for PhD’s in the discipline in question as indicated by sources such as 
the main professional journal(s) of the discipline. 

(5) Faculty Resources. 

(A) There must be a strong core of doctoral faculty, at 
least four or five, holding the doctor of philosophy degree or its equiv

alent from a variety of graduate schools of recognized reputation. Pro
fessors and associate professors must be mature persons who have 
achieved national or regional professional recognition. All core fac
ulty must be currently engaged in productive research, and preferably 
have published the results of such research in the main professional 
journals of their discipline. They should come from a variety of aca
demic backgrounds and have complementary areas of specialization 
within their field. Some should have experience directing doctoral dis
sertations. Collectively, the core of doctoral faculty should guarantee 
a high quality doctoral program with the potential to attain national 
prominence. The core faculty members should already be in the em
ploy of the institution. Proposed recruitment of such faculty shall not 
meet this criterion. No authorized doctoral program shall be initiated 
until qualified faculty are active members of the department through 
which the program is offered. 

(B) In evaluating faculty resources for proposed degree 
programs, the Board shall consider only those degrees held by the fac
ulty that were issued by: 

(i) United States institutions accredited by accredit
ing agencies recognized by the Board or, 

(ii) institutions located outside the United States that 
have demonstrated that their degrees are equivalent to degrees issued 
from an institution in the United States accredited by accrediting agen
cies recognized by the Board. The procedures for establishing that 
equivalency shall be consistent with the guidelines of the National 
Council on the Evaluation of Foreign Education Credentials, or its suc
cessor. 

(6) Teaching Loads of Faculty. Teaching loads of faculty in 
the doctoral program should not exceed two or three courses per term, 
and it must be recognized that some of these shall be advanced courses 
and seminars with low enrollments. Adequate funds should be avail
able for attendance and participation in professional meetings and for 
travel and research necessary for continuing professional development. 

(7) Critical Mass of Superior Students. Admission stan
dards and enrollment expectations must guarantee a critical mass of 
superior students. The program must not result in such a high ratio of 
doctoral students to faculty as to make individual guidance prohibitive. 

(8) On-Campus Residency Expectations. 

(A) Institutions which offer doctoral degrees must pro
vide through each doctoral program: 

(i) significant, sustained, and regular interaction be
tween faculty and students and among students themselves; 

(ii) opportunities to access and engage in depth a 
wide variety of educational resources related to the degree program 
and associated fields; 

(iii) opportunities for significant exchange of 
knowledge with the academic community; 

(iv) opportunities to broaden educational and cul
tural perspectives; and 

(v) opportunities to mentor and evaluate students in 
depth. 

(B) Institutions are traditionally expected to meet these 
provisions through substantial on-campus residency requirements. 
Proposals to meet them in other, non-traditional ways (e.g., to enable 
distant delivery of a doctoral program) must provide persuasive and 
thorough documentation as to how each provision would be met 
and evaluated for the particular program and its students. Delivery 
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of doctoral programs through distance education and/or off-cam
pus instruction requires prior approval of the Board as specified in 
§4.104(c)(3) of this title (relating to Approval of Distance Education 
and Off-Campus Instruction for Public Colleges and Universities). 

(9) Adequate Financial Assistance for Doctoral Students. 
There should be adequate financial assistance for doctoral students so 
as to assure that most of them can be engaged in full-time study. Ini
tially, funds for financial assistance to the doctoral students usually 
must come from institutional sources. As the program develops and 
achieves distinction, it increasingly shall attract support from govern
ment, industry, foundations, and other sources. 

(10) Carefully Planned Program of Study. There should be 
a carefully planned and systematic program of study and a degree plan 
which is clear, comprehensive, and generally uniform but which per
mits sufficient flexibility to meet the legitimate professional interests 
and special needs of doctoral-level degree candidates. There should 
be a logical sequence of stages by which degree requirements shall 
be fulfilled. The plan should require both specialization and breadth 
of education, with rules for the distribution of study to achieve both, 
including interdisciplinary programs if indicated. The plan should in
clude a research dissertation or equivalent requirements to be judged 
by the doctoral faculty on the basis of quality rather than length. 

(11) Physical Facilities. There should be an adequate phys
ical plant for the program. An adequate plant would include reasonably 
located office space for the faculty, teaching assistants, and administra
tive and technical support staff; seminar rooms; laboratories, computer 
and electronic resources; and other appropriate facilities. 

(12) Library Resources. There should be an adequate li
brary for the proposed program. Library resources should be strong 
not only in the doctoral program field but also in related and support
ing fields. 

(13) Program Evaluation Standards. Proposed programs 
should meet the standards of the Southern Association of Colleges and 
Schools, and the accrediting standards and doctoral program criteria of 
appropriate professional groups and organizations, such as the Council 
of Graduate Schools in the United States, the Modern Language Asso
ciation, the American Historical Association, the Accreditation Board 
for Engineering and Technology or other bodies relevant to the partic
ular discipline. Out-of-state consultants may be used by the institution 
or the Board to assist in evaluating the quality of a proposed doctoral 
level program. 

(14) First Doctoral Program. When an institution has not 
previously offered doctoral level work, notification to the executive 
secretary of the Commission on Colleges, Southern Association of Col
leges and Schools, is required at least one year in advance of program 
implementation. 

(15) Essential Criterion for New Doctoral Degree Pro
grams. An essential criterion for the approval of a new doctoral 
degree program shall be that the institution’s most recent six-year 
baccalaureate graduation rate should equal or exceed the most recent 
annual statewide average six-year baccalaureate graduation rate. For 
the purposes of this rule, the six-year baccalaureate graduation rates at 
Texas A&M University and The University of Texas at Austin shall 
not be included in the calculation of the state average. The statewide 
average six-year baccalaureate graduation rate shall be calculated 
using the six-year baccalaureate graduation rates of general academic 
teaching institutions only. An institution may submit documentation 
in support of an exception to this criterion based upon special cir
cumstances, including but not limited to significant external funding, 
compelling regional need, and institutional mission. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the  Office  of  the Secretary  of  State on February 3,  

2011. 
TRD-201100454 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: February 23, 2011 
Proposal publication date: October 22, 2010 
For further information, please call: (512) 427-6114 

CHAPTER 6. HEALTH EDUCATION, 
TRAINING, AND RESEARCH FUNDS 
SUBCHAPTER C. TOBACCO LAWSUIT 
SETTLEMENT FUNDS 
19 TAC §6.73 

The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts an amendment to §6.73 concerning grants 
awarded under the Nursing, Allied Health and Other Health-Re
lated Education Grant Program without changes to the proposed 
text as published in the October 29, 2010, issue of the Texas 
Register (35 TexReg 9612). The intent of the amendment to 
this section is to allow the Texas Higher Education Coordinating 
Board more flexibility in awarding grants to eligible institutions  
that have demonstrated best practices in recruiting and retaining 
nursing students and qualified faculty. 

No comments were received regarding this amendment. 

The amendment is adopted under the Texas Education Code, 
Chapter 63, Subchapter C, §63.202, which provides the Coordi
nating Board with the authority to administer the permanent fund 
for higher education nursing, allied health, and other health-re
lated programs and to adopt rules relating to the award of grants 
under Subchapter C. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the  Office  of  the Secretary  of  State on February 3,  

2011. 
TRD-201100455 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: February 23, 2011 
Proposal publication date: October 29, 2010 
For further information, please call: (512) 427-6114 

CHAPTER 15. NATIONAL RESEARCH 
UNIVERSITIES 
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SUBCHAPTER C. NATIONAL RESEARCH 
UNIVERSITY FUND 
19 TAC §§15.40 - 15.44 

The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts new §§15.40 - 15.44 related to National Research 
Universities. Section 15.42 and §15.43 are being adopted with 
changes to the proposed text as published in the November 
19, 2010, issue of the Texas Register (35 TexReg 10126) and 
§§15.40, 15.41 and 15.44 are being adopted without changes. 
This subchapter establishes rules for eligible institutions to 
receive funds under the National Research University Fund, 
which is established to support emerging research universities 
to achieve national prominence as major research universities. 
Authority for these rules is provided by Texas Education Code 
§§62.145 - 62.146, which directs the Coordinating Board to 
adopt standards for the purposes of determining an institution’s 
eligibility for funding from the National Research University 
Fund and authorizes the Board to adopt rules for the standard 
methods of accounting and standard methods of reporting in
formation for the purpose of determining eligibility of institutions 
to receive funds under the National Research University Fund 
(NRUF). 

The following comments were received regarding the new sec
tions: 

Comment: Texas Tech University (TTU) and University of Hous
ton (UH) recommended that the rules specifically reference the 
definitions of "restricted funds" and "restricted research expen
ditures" as defined in Coordinating Board rule §13.122 relating 
to the Research Development Fund. Both institutions pointed 
out that the same calculation of restricted research expenditures 
should be applied to the National Research University Fund cri
terion. 

Response: Staff agree and have clarified language in §15.42(13) 
and (14) to refer to §13.122 for the definitions of "restricted re
search" and "restricted research expenditures" and to §§13.123 
- 13.127 for further elaboration on what may be included in re
porting restricted research expenditures. 

Comment: TTU recommended that the American Law Institute 
be added back to §15.43(b)(3)(E)(ii) relating to faculty awards. 

Response: Staff agree and have made the change in 
§15.43(b)(3)(E)(ii). 

Comment: TTU recommended that the Core Fulbright U.S. 
Scholars Programs be added back to §15.43(b)(3)(E)(ii) relating 
to faculty awards. 

Response: No change is recommended. The foundation of a 
national research university is the research and creative accom
plishments of faculty. The Fulbright program is awarded on the 
basis of teaching, as well as research and creative accomplish
ments. 

Comment: UH recommended clarification of the definition of "en
dowment funds" to ensure that total endowment funds, including 
both true and term and quasi endowment funds as reported to 
the Coordinating Board, be  used for  the purposes of NRUF.  

Response: Staff agree and have added "total" to the definition 
of "endowment funds" in §15.42(5). 

Comment: UH recommended that the sentence referencing the 
Federal TRIO programs and the McNair Scholars program in 
§15.43 be removed. UH noted that these programs are not the 

only types of activities that can be used to demonstrate com
mitment to improving the performance of underrepresented stu
dents and expressed concern that the programs explicitly cited 
as examples would be used as benchmarks. 

Response: No change is recommended. The programs cited 
are only examples and other activities with similar goals will be 
considered. 

Comment: The University of Texas System (UT System) rec
ommended that in §15.43(b)(3)(F)(ii)(I) the word "admitted" be 
changed to "enrolled" in reference to the students whose GRE 
scores must be above national norms. The UT System indi
cated that using the scores of enrolled students would represent 
a stronger indicator of high-quality graduate education than the 
GRE scores of admitted students only. 

Response: Staff agree and have made the change. 

The new sections are adopted under Texas Education Code, 
§§62.145 - 62.146, which give the Coordinating Board the au
thority to develop and implement the provisions of the National 
Research University Fund. 

§15.42. Definitions. 

The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth
erwise. 

(1) Coordinating Board or Board--The Texas Higher Edu
cation Coordinating Board. 

(2) Doctoral degree--An academic degree beyond the level 
of a master’s degree that typically represents the highest level of formal 
study or research in a given field, e.g., a Doctor of Philosophy, Doctor 
of Education, Doctor of Musical Arts, Doctor of Engineering, Doctor 
of Public Health, Doctor of Nursing Practice. 

(3) Eligible institution--A general academic teaching insti
tution that is eligible and meets the Coordinating Board’s standards to 
receive distributions of money under the NRUF. 

(4) Emerging research university--A public institution of 
higher education designated as an emerging research university under 
the Board’s accountability system. 

(5) Endowment funds--Funds treated as total endowment 
funds under the Board’s accountability system. 

(6) Fund--The National Research University Fund 
(NRUF). 

(7) General academic teaching institution--As defined in 
Texas Education Code, §61.003. 

(8) Graduate-level program--Degree programs leading to 
master’s, professional, and/or doctoral degree. 

(9) Master’s degree--An academic degree that requires the 
successful completion of a program of study of at least 30 semester 
credit hours or the equivalent at the post-baccalaureate, graduate, or 
professional level. 

(10) Master’s Graduation Rate--The Master’s Graduation 
Rate is the percent of students in an entering fall and spring cohort for 
a specific degree program who graduate within five years. 

(11) Doctoral Graduation Rate--The Doctoral Graduation 
Rate is the percent of students in an entering fall cohort for a specific 
degree program who graduate within 10 years. Doctoral graduation 
rates do not include students who received a master’s degree. 
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(12) Doctoral time to degree--Median of the total time 
elapsed from the start of any graduate school within the same institu
tion to completion of the doctorate, calculated on an annual basis. 

(13) Restricted funds (restricted awards)--As defined in 
§13.122 of this title (relating to Definitions). 

(14) Restricted research expenditures--As defined in 
§13.122 of this title and further developed in §§13.123 - 13.127 of this 
title (relating to Research Development Fund). 

§15.43. Eligibility. 

(a) The eligibility criteria for a general academic teaching in
stitution to receive distributions from the Fund include: having an en
tering freshman class of high academic achievement; receiving recog
nition of research capabilities and scholarly attainment of the institu
tion; having a high-quality faculty; and demonstrating commitment to 
high-quality graduate education. 

(b) A general academic teaching institution is eligible to re
ceive a distribution from the Fund for each year of a state fiscal bien
nium if: 

(1) the institution is designated as an emerging research 
university under the coordinating board’s accountability system; 

(2) in each of the two state fiscal years preceding the state 
fiscal biennium, the institution expended at least $45 million in re
stricted research funds; and 

(3) the institution satisfies at least four of the following six 
criteria: 

(A) the value of the institution’s endowment funds is at 
least $400 million; 

(B) the institution awarded at least 200 doctor of phi
losophy degrees during each of the two academic years preceding the 
state fiscal biennium; 

(C) in each of the two academic years preceding the 
state fiscal biennium, the entering freshman class of the institution 
demonstrated high academic achievement as reflected in the follow
ing criteria; 

(i) At least 50 percent of the first-time entering 
freshman class students at the institution are in the top 25 percent of 
their high school class; or 

(ii) The average SAT score of first-time entering 
freshman class students at or above the 75th percentile of SAT scores 
was equal to or greater than 1210 (consisting of the Critical Reading 
and Mathematics Sections) or the average ACT score of first-time 
entering freshman class students at or above the 75th percentile of 
ACT scores was equal to or greater than 26; and 

(iii) The composition of the institution’s first-time 
entering freshman class demonstrates progress toward achieving the 
goals of the Board’s Closing the Gaps report by reflecting the pop
ulation of the state or the institution’s region with respect to under
represented students and shows a commitment to improving the aca
demic performance of underrepresented students. One way in which 
this could be accomplished is by active participation in one of the Fed
eral TRIO Programs, such as having one or more McNair Scholars in 
a particular cohort. 

(D) the institution is designated as a member of the As
sociation of Research Libraries, has a Phi Beta Kappa chapter, or is a 
member of Phi Kappa Phi; 

(E) in each of the two academic years preceding the 
state fiscal biennium, the faculty of the institution was of high qual
ity as reflected in the following: 

(i) The cumulative number of tenured/tenure-track 
faculty who have achieved national or international distinction through 
recognition as a member of one of the National Academies (includ
ing National Academy of Science, National Academy of Engineering, 
Academy of Arts and Sciences, and Institute of Medicine) or are Nobel 
Prize recipients is equal to or greater than 5; or 

(ii) The annual number of tenured/tenure-track fac
ulty who have been awarded national or international distinction during 
a specific state  fiscal year in any of the following categories is equal to 
or greater than 7. 

(I) American Academy of Nursing Member 

(II) American Council of Learned Societies 
(ACLS) Fellows 

(III) American Law Institute 

(IV) Beckman Young Investigators 

(V) Burroughs Wellcome Fund Career Awards  

(VI) Cottrell Scholars 

(VII) Getty Scholars in Residence 

(VIII) Guggenheim Fellows 

(IX) Howard Hughes Medical Institute Investi
gators 

(X) Lasker Medical Research Awards 

(XI) MacArthur Foundation Fellows 

(XII) Andrew W. Mellon Foundation Distin
guished Achievement Awards 

(XIII) National Endowment for the Humanities 
(NEH) Fellows 

(XIV) National Humanities Center Fellows  

(XV) National Institutes of Health (NIH) MERIT 

(XVI) National Medal of Science and National 
Medal of Technology winners 

(XVII) NSF CAREER Award winners (exclud
ing those who are also PECASE winners) 

(XVIII) Newberry Library Long-term Fellows 

(XIX) Pew Scholars in Biomedicine 

(XX) Pulitzer Prize Winners 

(XXI) Winners of the Presidential Early Career 
Awards for Scientists and Engineers (PECASE) 

(XXII) Robert Wood Johnson Policy Fellows 

(XXIII) Searle Scholars 

(XXIV) Sloan Research Fellows 

(XXV) Woodrow Wilson Fellows 

(iii) In lieu of meeting either clause (i) or (ii) of this 
subparagraph, an institution may request that a comprehensive review 
of the faculty in five of the institution’s Doctoral degree programs be 
conducted by external consultants selected by Coordinating Board staff 
in consultation with the institution and said review must demonstrate 
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that the faculty are comparable to and competitive with faculty in simi
lar programs at public institutions in the Association of American Uni
versities. Costs for the review shall be borne by the institution. This 
review is only available if the institution has already met three of the 
other eligibility criteria listed in subparagraphs (A) - (D) and (F) of this 
paragraph; 

(F) the institution has demonstrated a commitment to 
high-quality graduate education as reflected in the following: 

(i) The number of Graduate-level programs at the in
stitution is equal to or greater than 50; and 

(ii) The institution satisfies the following criteria: 

(I) The GRE scores of enrolled students in five 
of the institution’s Doctoral degree programs, as reflected in the  mean  
Graduate Records Examination scores reported by ETS, are above na
tional norms for the discipline; 

(II) The Master’s Graduation Rate at the institu
tion is 56 percent or higher and the Doctoral Graduation Rate is 58 
percent or higher; 

(III) The median time to degree for  Doctoral  de
gree recipients is equal to or less than 8 years; or 

(iii) In the event the institution chooses a compre
hensive review of five of its Doctoral degree programs as discussed in 
subparagraph (E)(iii) of this paragraph, the institution must: 

(I) demonstrate that the overall commitment to 
the Doctoral degree programs selected for this review, including the fi 
nancial support for Doctoral degree students, is competitive with that 
of comparable high-quality programs at public institutions in the As
sociation of American Universities; and 

(II) meet clause (i) of this subparagraph and two 
of the three criteria in clause (ii) of this subparagraph. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on February 3, 

2011. 
TRD-201100456 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: February 23, 2011 
Proposal publication date: November 19, 2010 
For further information, please call: (512) 427-6114 

CHAPTER 21. STUDENT SERVICES 
SUBCHAPTER B. DETERMINATION OF 
RESIDENT STATUS AND WAIVER PROGRAMS 
FOR CERTAIN NONRESIDENT PERSONS 
19 TAC §§21.22 - 21.25 

The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §§21.22 - 21.25, concerning the 
Determination of Resident Status and Waiver Programs for Cer
tain Nonresident Persons, without changes to the proposed text 

as published in the November 26, 2010, issue of the Texas Reg-
ister (35 TexReg 10407). 

Specifically, §21.22, concerning Definitions, is amended to in
clude new paragraph (2), a definition for "clear and convincing 
evidence," to provide institutions additional guidance in assess
ing documentation to support a student’s claim of domicile. As 
a result of adding this definition, subsequent definitions at para
graphs (3) - (28) are renumbered. The definitions for "Estab
lished domicile in Texas" at paragraph (8) and "Temporary ab
sence" at paragraph (27) are amended to provide more precision 
to the terms. The revised definition of "Gainful employment" at 
paragraph (11) removes reference to employment as a home
maker and adds a minimum quantitative measure for a person’s 
employment to be considered a basis of domicile. The definition 
of "General Academic Teaching Institution" at paragraph (12) is 
revised to reference statute rather than list institutions. This will 
allow the definition to remain updated if/when the statutory list 
changes. The definition of "Maintain domicile" (previously "Main
tain a residence") at paragraph (15) is changed to add preci
sion to the term, reflect statutory language, and to update its 
cross-reference. 

Section 21.23, concerning Effective Date of this Subchapter, is 
amended to indicate that changes to these rules adopted by the 
Board in January 2011 are effective beginning with residency 
decisions made for the 2011 fall semester. 

Section 21.24(a)(2)(B) and (3)(B), concerning Determination of 
Resident Status, is amended to  more precisely  reflect statutory 
language, indicating the person or the dependent’s parent must 
maintain domicile in Texas for the 12 consecutive months pre
ceding the census date of the term of enrollment--not simply 
maintain residence in the state for that period of time. Residence 
reflects physical presence, whereas domicile also includes an 
intent to make a place one’s permanent home. New subsection 
(b) is added to clarify that students are responsible for providing 
sufficient proof to their institutions to support claims of domicile 
or residence, as appropriate, in Texas. Former subsection (b) 
is re-lettered as subsection (c) and subsequent subsections are 
re-lettered accordingly. Subsection (c)(2), previously subsection 
(b)(2), is amended to update its cross-reference to the definition 
of "Eligible for Permanent Resident Status" at §21.22(7). Sub
section (c)(3), previously subsection (b)(3), is changed to indi
cate Chart I (Eligible Nonimmigrants--Persons with Visas that 
Allow them to Domicile in the United States) is now on the Co
ordinating Board’s web site. Figure: 19 TAC §21.24(b)(3) is re
moved from the rules and will be posted on the Board’s website. 
The removal of the list from the residency rules will make it eas
ier to keep the list updated as visas are issued and/or changed 
by the United States Citizenship and Immigration Services. Sub
sequent charts are renumbered accordingly. Former subsection 
(d) is deleted and new subsection (e) provides a more precise 
description of the factors used to substantiate a student’s claim 
to domicile in Texas. Former subsection (e) is deleted, and that 
text is now included in the definition of "Temporary absence," 
new §21.22(27). New subsections (f) and (g) indicate a person 
moving to Texas to attend an institution of higher education as a 
full-time student is presumed to be in the state for a temporary 
purpose, but that with proper evidence this presumption can be 
overcome. Former subsection (f) is deleted. The wording of this 
subsection was inconsistent with the requirements for establish
ing domicile in Texas as reflected in other sections of the rules. 

Section 21.25(a)(1)(B) is amended to delete language relating 
to the Core Residency Questions that was redundant with sub-
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section (a)(1)(A) and to clearly state that students who are not 
U.S. Citizens or Permanent Residents and who are applying for 
residency through the provisions of §21.24(a)(1) must provide 
their institutions a signed affidavit indicating an intent to apply 
for Permanent Resident status as soon as they are eligible to 
do so. Wording for subsection (b) is amended to indicate an in
stitution may require a person to provide documentation to clar
ify his or her responses to the Core Residency Questions. The 
amended language also indicates that the list of documents in
cluded in Revised Chart II (previously Revised Chart III) is not 
exhaustive, and that institutions may request documents to sup
port student statements in the open comment section of the Core 
Questions, Section H. Former subsection (c) is deleted and its 
provisions are now included in subsection (a)(1)(B). Subsection 
(d) is re-lettered as subsection (c). Chart I is deleted from the 
rules and will now be posted on the Coordinating Board’s web 
site. Chart II (Affidavit) is renumbered as Chart I. Section 4 of 
Chart I is amended to clarify the person must have resided in 
Texas the 12 months immediately preceding the census date of 
the semester in which he or she enrolls. Section 5 of Chart I 
is changed to clarify the person is affirming he or she will apply 
to become a permanent resident of the United States as soon 
as eligible to do so. Revised Chart III is repealed and replaced 
with a new  Revised Chart  II that more  precisely  reflects the new 
provisions of the residency rules. Information in Revised Chart 
II, Part A is organized by the means by which the person or, if 
dependent, the person’s parent, would establish a claim to domi
cile in Texas. Revised Chart II, Part B, lists documents that can 
be used to substantiate a person’s claim to having resided in 
Texas for  the 12 months immediately preceding the census date 
of enrollment. Revised Chart II, Part C, suggests additional doc
uments that a person might provide to lend support to a claim of 
domicile or residence, as appropriate. 

The following comments were received regarding the amend
ments: 

Comment: The University of Texas System proposed changes to 
the Core Residency Questions. It suggested adding questions 
regarding whether a student has applied for financial aid, and 
the approximate date by which a student anticipates applying 
for permanent residency. 

Response: The Board recommended no change to the rules 
based on this comment. The Core Questions are no longer a 
part of the Residency Rules, but these suggestions will be taken 
into account as revisions to the Core Questions are considered. 

The amendments are adopted under the Texas Education Code, 
§54.075, which provides the Coordinating Board with the author
ity to adopt rules to carry out the purposes of Texas Education 
Code, §§54.0501 - 54.075. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on February 3, 

2011. 
TRD-201100457 

Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: February 23, 2011 
Proposal publication date: November 26, 2010 
For further information, please call: (512) 427-6114 

SUBCHAPTER S. BORDER COUNTY 
DOCTORAL FACULTY EDUCATION LOAN 
REPAYMENT PROGRAM 
19 TAC §21.591 

The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts an amendment to §21.591, concerning the Border 
County Doctoral Faculty Education Loan Repayment Program, 
without changes to the proposed text as published in the October 
29, 2010, issue of the Texas Register (35 TexReg 9613). 

Specifically, the amendment to this section reinstates the re
mainder of the definition of "institution of higher education." The 
final phrase of the definition was inadvertently omitted from the 
document when amendments to the rules were adopted in 2002. 

No comments were received regarding the amendment. 

The amendment is adopted under the Texas Education Code, 
§61.701, which authorizes the Coordinating Board to provide as
sistance in the repayment of certain teacher and faculty educa
tion loans for persons who apply and qualify for the assistance. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the  Office  of  the Secretary  of  State on February 3,  

2011. 
TRD-201100458 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: February 23, 2011 
Proposal publication date: October 29, 2010 
For further information, please call: (512) 427-6114 

CHAPTER 22. GRANT AND SCHOLARSHIP 
PROGRAMS 
SUBCHAPTER U. EXEMPTION FOR 
PEACE OFFICERS ENROLLED IN LAW 
ENFORCEMENT OR CRIMINAL JUSTICE 
COURSES 
19 TAC §§22.530 - 22.537 

The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts new §§22.530 - 22.537, concerning the Exemp
tion for Peace Officers Enrolled in Law Enforcement or Crimi
nal Justice Courses. Section 22.534 is adopted with changes to 
the proposed text as published in the November 26, 2010, is
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sue of the Texas Register (35 TexReg 10413). Sections 22.530 
- 22.533 and §§22.535 - 22.537 are adopted without changes. 

Specifically, House Bill 2347, 81st Texas Legislature, amended 
Texas Education Code §54.208 and mandated that the Coordi
nating Board adopt rules to govern the granting or denial of ex
emptions under this section, beginning with exemptions awarded 
for the 2011 fall semester. The new sections establish defini
tions, identify eligible peace officers, indicate requirements for 
receiving awards, note restrictions for students who have accu
mulated excess credit hours, and direct institutions to the Coor
dinating Board’s web site for a list of eligible programs of study. 

The following comments were received regarding the new sec
tions: 

Comment: The University of Texas System commented that the 
Texas Education Code, §54.208, as amended by House Bill 
2347 and passed by the 81st Texas Legislature, sets a limit to 
the percent of students in a class that may receive the peace 
officer exemption. In contrast, §22.534(b) of the proposed 
rules described the limit as a percent of enrollment in a course, 
which could be composed of any number of individual sections 
(classes). 

Response: The Board agrees and amended §22.534(b) by 
changing the term "course" to "class" in describing the limit on 
recipients. 

Comment: The University of Texas System asked that the Board 
provide guidance on how institutions are to administer the 20
percent limit. 

Response: The Board disagrees and did not recommend a 
change to the rules based on this comment. The heterogeneity 
of the state’s public institutions supports an individual approach 
to this action, not a centrally-mandated approach set in rule. 

Comment: The University of Texas System commented that the 
application of the 20-percent limit to online courses is unclear in 
the statute, especially in light of the fact that many online courses 
do not have enrollment limits. 

Response: The Board disagrees and did not recommend a 
change to the rules based on this comment. The statute does 
not indicate that online courses are to be treated differently than 
other courses. If an online course does not have an enrollment 
limit, the 20-percent restriction will have no impact on the num
ber of otherwise eligible exemption recipients taking the class. 

Comment: The Pasadena Police Department commented that 
the restriction in §22.536, whereby the exemption only applies 
to courses that are specifically related to a degree or certificate 
program included in the list posted by the Board, and not to gen
eral education courses required of all degrees, will keep peace 
officers who have completed all their required criminal justice 
courses from benefitting from the exemption. 

Response: The Board disagrees and did not recommend a 
change to the rules based on this comment. The statute, by 
indicating in Texas Education Code §54.208(b) that the exemp
tion is to apply to tuition and laboratory fees "charged by the 
institution for a criminal justice or law enforcement course or 
courses," supports the restriction noted in §22.536 of this title. 

The new sections are adopted under the Texas Education Code, 
§54.208, which provides the Coordinating Board with the author
ity to adopt rules governing the granting or denial of an exemp
tion under Texas Education Code, §54.208. 

§22.534. Eligible Courses. 

(a) Only undergraduate courses pertaining to the major re
quirements of law enforcement-related and criminal justice degree 
or certificate programs are eligible for the tuition and laboratory fees 
exemption. 

(b) No more than 20 percent of the maximum student enroll
ment designated by the institution for a given law enforcement or crim
inal justice class may receive an exemption under this Program. 

(c) Pursuant to Texas Education Code, §54.545, the exemption 
does not apply to courses that do not receive Texas Education Code 
§61.059 formula funding. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on February 3, 

2011. 
TRD-201100459 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: February 23, 2011 
Proposal publication date: November 26, 2010 
For further information, please call: (512) 427-6114 

PART 2. TEXAS EDUCATION AGENCY 

CHAPTER 111. TEXAS ESSENTIAL 
KNOWLEDGE AND SKILLS FOR 
MATHEMATICS 
SUBCHAPTER C. HIGH SCHOOL 
19 TAC §111.37 

The State Board of Education (SBOE) adopts new §111.37, con
cerning Texas essential knowledge and skills (TEKS) for ad
vanced quantitative reasoning. The new section is adopted with
out changes to the proposed text as published in the December 
10, 2010, issue of the Texas Register (35 TexReg 10799) and 
will not be republished. The adopted new section adds a new 
mathematics course to satisfy the fourth mathematics gradua
tion requirement. 

A discussion item regarding proposed new 19 TAC Chapter 130, 
Texas Essential Knowledge and Skills for Career and Technical 
Education, was presented to the SBOE Committee of the Full 
Board during the March 2009 meeting. A request was made to 
the SBOE to add Advanced Mathematical Decision Making, a 
mathematics course, to the TEKS for CTE. Proposed new 19 
TAC Chapter 130, Texas Essential Knowledge and Skills for Ca
reer and Technical Education, including Advanced Mathemati
cal Decision Making, was approved for first reading and filing 
authorization at the May 2009 meeting. Proposed new 19 TAC 
Chapter 130, Texas Essential Knowledge and Skills for Career 
and Technical Education, as amended, was approved for sec
ond reading and final adoption at the July 2009 meeting. The 
Advanced Mathematical Decision Making course was removed 
from the proposal by amendment. 
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At the direction of the board chair, Texas Education Agency 
(TEA) staff convened an independent group of mathematics 
educators to review standards for a mathematics course that 
would satisfy the fourth mathematics graduation requirement. 
The group’s recommendations for revisions were presented to 
the SBOE Committee on Instruction at the September 2010 
meeting. At that meeting, the committee directed staff to pre
pare rule text for the November meeting. 

At the November 2010 meeting, the SBOE approved proposed 
new 19 TAC Chapter 111, Texas Essential Knowledge and 
Skills for Mathematics, Subchapter C, High School, §111.37, 
Advanced Quantitative Reasoning (One Credit), for first reading 
and filing authorization. 

The SBOE approved the proposed new 19 TAC Chapter 111, 
Subchapter C, §111.37, for second reading and final adoption at 
the January 2011 meeting with an effective date of August 22, 
2011, the beginning of the 2011-2012 school year. 

The adopted new section has no new procedural and reporting 
implications. The adopted new section has no new locally main
tained paperwork requirements. 

The TEA determined that there is no direct adverse economic 
impact for small businesses and microbusinesses; therefore, 
no regulatory flexibility analysis, specified in Texas Government 
Code, §2006.002, is required. 

Following is a summary of the public comments received and 
the corresponding responses regarding proposed new 19 TAC 
Chapter 111, Subchapter C, §111.37. 

Comment. One teacher inquired about resources for the pro
posed course and whether there would be funding for classroom 
instructional materials. 

Response. The SBOE provides the following clarification. In
structional materials for this course will be included the next time 
the SBOE issues a proclamation for mathematics instructional 
materials. 

Comment. One counselor expressed support for the proposed 
course, stating that the course will develop students’ critical 
thinking skills, will encourage students to pursue mathematics, 
and will create opportunities for students to see mathematics as 
engaging and interesting. 

Response. The SBOE agrees. 

The new section is adopted under the Texas Education Code 
(TEC), §7.102(c)(4), which authorizes the SBOE to establish cur
riculum and graduation requirements; §28.002, which authorizes 
the SBOE to by rule designate subjects constituting a well-bal
anced curriculum and to require each district to provide instruc
tion in the essential knowledge and skills at appropriate grade 
levels; and §28.025, which authorizes the SBOE to by rule deter
mine curriculum requirements for the minimum, recommended, 
and advanced high school programs that are consistent with the 
required curriculum under §28.002. 

The new section implements the Texas Education Code, 
§§7.102(c)(4), 28.002, and 28.025. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on February 3, 

2011. 

TRD-201100461 
Cristina De La Fuente-Valadez 
Director, Policy Coordination 
Texas Education Agency 
Effective date: August 22, 2011 
Proposal publication date: December 10, 2010 
For further information, please call: (512) 475-1497 

TITLE 22. EXAMINING BOARDS 

PART 1. TEXAS BOARD OF 
ARCHITECTURAL EXAMINERS 

CHAPTER 1. ARCHITECTS 
The Texas Board of Architectural Examiners (Board) adopts 
amendments to §§1.5, 1.191, and 1.192, concerning the in
tern development program which must be completed as a 
prerequisite to registration as an architect, without changes 
to the proposed text as published in the November 19, 2010, 
issue of the Texas Register (35 TexReg 10129) and will not be 
republished. 

The amendment to §1.5, relating to Definitions, deletes the defi 
nition of the term "direct supervision." The  term  was used to de
scribe the extent of the oversight a practitioner must have over 
an intern when obtaining the necessary experience to become 
registered as an architect. The standard for supervising an intern 
is being changed to "supervision and control" by amendment to 
another rule. "Direct supervision" requires close proximity be
tween the supervisor and the intern while "supervision and con
trol" does not. Since the term "direct supervision" will no longer 
be used in the rules, it is appropriate to delete the definition. The 
change implements a national standard established by the Na
tional Council of Architectural Registration Boards (NCARB). 

The amendment to §1.191, describing approved experience for 
registration by examination, is amended to change the units of 
credit awarded for internship experience from 700 training units 
to 5,600 training hours. The amount of time necessary to com
plete the internship remains the same but the means for measur
ing them are  altered to training hours instead of eight-hour train
ing units. The degree of oversight from a supervisor is changed 
from "direct supervision" to "supervision and control" for training 
settings. 

The amendment to §1.192, relating to additional criteria for in
ternship experience is amended to clarify that each new training 
hour is equal to one hour of acceptable experience. References 
to "training units" are deleted. The amendments also reduce the 
number of hours per week an intern must work to earn credit for 
training hours. 

No comments were received regarding adoption of the amend
ments. 

SUBCHAPTER A. SCOPE; DEFINITIONS 
22 TAC §1.5 

The amendment is adopted under the authority of the Texas 
Occupations Code Annotated, §1051.202 and §1051.705(a)(2), 
which provides authority for the Board to adopt rules as neces
sary to regulate the practice of architecture and to prescribe by 
rule standards for satisfactory experience to take the architec
tural registration examination. 
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♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on February 1, 

2011. 
TRD-201100413 
Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Effective date: February 21, 2011 
Proposal publication date: November 19, 2010 
For further information, please call: (512) 305-9040 

SUBCHAPTER J. INTERN DEVELOPMENT 
TRAINING REQUIREMENT 
22 TAC §1.191, §1.192 

The amendments are adopted under the authority of the Texas 
Occupations Code Annotated, §1051.202 and §1051.705(a)(2), 
which provides authority for the Board to adopt rules as neces
sary to regulate the practice of architecture and to prescribe by 
rule standards for satisfactory experience to take the architec
tural registration examination. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on February 1, 

2011. 
TRD-201100414 
Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Effective date: February 21, 2011 
Proposal publication date: November 19, 2010 
For further information, please call: (512) 305-9040 

SUBCHAPTER B. ELIGIBILITY FOR 
REGISTRATION 
22 TAC §1.21 

The Texas Board of Architectural Examiners (Board) adopts 
amendments to §1.21, concerning qualifications to sit for the 
architectural registration examination, without changes to the 
proposed text as published in the November 19, 2010, issue of 
the Texas Register (35 TexReg 10133) and will not be repub
lished. 

The amendment to §1.21 repeals provisions that exempt appli
cants from internship requirements if they obtained 8 years of ex
perience before 1984 and that allow certain applicants to apply 
for registration under more lenient education and experience re
quirements that were in effect on August 31, 1999. The amend
ment would take effect September 1, 2011 and would have no 
effect upon those who apply before that date. 

The following comment was received regarding adoption of the 
amendment: The term "application" is unclear in the rule as 
amended. An applicant who is currently taking the examina
tion might think the rule refers to an application process after 
the completion of the examination in which case he or she will 
lose the grandfather status before completing the examination. 

The Board responds as follows: the Board disagrees that the rule 
is unclear as drafted. By its terms, an applicant who qualifies for 
"grandfathering" under the current rule maintains that status so 
long as he or she has filed an application before the repeal date. 
The rules define the term "applicant" as one who has submit
ted an application for registration by examination. Furthermore, 
there is no additional application process after completion of the 
examination so no one should be misled about his or her status 
while taking the examination. A person who is currently taking 
the examination will maintain grandfather status regardless of 
when the examination is completed. 

The amendment is adopted under the authority of the Texas Oc
cupations Code Annotated, §1051.202 and §1051.705, which 
provides authority for the Board to adopt rules as necessary to 
regulate  the practice of architecture and  to  prescribe by rule nec
essary architectural education and experience standards to ap
ply to take the registration examination. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on February 1, 

2011. 
TRD-201100415 
Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Effective date: February 21, 2011 
Proposal publication date: November 19, 2010 
For further information, please call: (512) 305-9040 

CHAPTER 3. LANDSCAPE ARCHITECTS 
SUBCHAPTER B. ELIGIBILITY FOR 
REGISTRATION 
22 TAC §3.21 

The Texas Board of Architectural Examiners (Board) adopts 
amendments to §3.21, concerning qualifications to sit for the 
architectural registration examination, without changes to the 
proposed text as published in the November 19, 2010, issue of 
the Texas Register (35 TexReg 10134) and will not be repub
lished. 

The amendment to §3.21 repeals a provision that allows appli
cants to apply for registration under more lenient education and 
experience requirements that were in effect on August 31, 1999, 
if they commenced their education or experience prior to that 
date. The amendment would take effect September 1, 2011, and 
would have no effect upon those who apply before that date. 

No comments were received regarding adoption of the amend
ment. 
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The amendment is adopted under the authority of the Texas Oc
cupations Code Annotated, §1051.202 and §1052.154, which 
provides authority for the Board to adopt rules as necessary to 
regulate the practice of landscape architecture and to prescribe 
by rule necessary landscape architectural education and experi
ence prerequisites to apply to take the registration examination. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on February 1, 

2011. 
TRD-201100416 
Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Effective date: February 21, 2011 
Proposal publication date: November 19, 2010 
For further information, please call: (512) 305-9040 

CHAPTER 5. REGISTERED INTERIOR 
DESIGNERS 
The Texas Board of Architectural Examiners (Board) adopts 
amendments to §5.31 and §5.202, concerning educational and 
experience prerequisites for registration as a registered interior 
designer, without changes to the proposed text as published in 
the November 19, 2010, issue of the Texas Register (35 TexReg 
10135) and will not be republished. 

The amendment to §5.31, relating to Registration by Examina
tion, deletes provisions which specify two optional detailed com
binations of experience and education prerequisites for appli
cants who apply prior to August 31, 2010. The amendment also 
clarifies a provision regarding the educational prerequisites ap
plicable to applicants who enrolled in an interior design educa
tion program after September 1, 2006, to resolve internal con
flicts in the rule. The amendment repeals, effective September 
1, 2011, a "grandfather" provision which maintained more lenient 
education and experience standards for those who commenced 
education or experience prior to August 31, 1999. As amended, 
those who apply on or before August 31, 2011, will continue to 
qualify for the more lenient standard. An obsolete provision for a 
cohort of applicants who applied for registration without exami
nation prior to August 31, 1994 is also deleted. The amendment 
creates an option for applicants to fulfill experience requirements 
by completing the Interior Design Experience Program adminis
tered by the National Council for Interior Design Qualification or 
by completing the Board’s preexisting two-year program. 

The amendment to §5.202, describing approved experience for 
registration by examination, is amended to include a chart list
ing the substance of the experience necessary to fulfill the 3,520 
hours required under the Interior Design Experience Program 
administered by the National Council for Interior Design Qual
ification. The amendments modify the Program requirements 
as created by the Council by requiring applicants to personally 
perform the listed services in lieu of observing another who per
forms them, except services identified as "installation" and "con
tractual agreements" for which an applicant may gain experience 
through observation. The amendments also allow applicants in 
the Council’s Interior Design Experience Program to commence 

fulfilling the experience requirements before completing educa
tional requirements. Applicants who choose to gain experience 
under the Board’s preexisting program may do so after  complet
ing educational requirements. 

No comments were received regarding adoption of the amend
ments. 

SUBCHAPTER B. ELIGIBILITY FOR 
REGISTRATION 
22 TAC §5.31 

The amendment is adopted under the authority of the Texas Oc
cupations Code Annotated, §1051.202 and §1053.155, which 
provides authority for the Board to adopt rules as necessary to 
regulate the practice of interior design and to prescribe by rule 
the recognition and approval of interior design educational pro
grams and the amounts and types of professional experience 
necessary for registration examination eligibility. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the  Office  of  the Secretary  of  State on February 1,  

2011. 
TRD-201100417 
Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Effective date: February 21, 2011 
Proposal publication date: November 19, 2010 
For further information, please call: (512) 305-9040 

SUBCHAPTER J. TABLE OF EQUIVALENTS 
FOR EDUCATION AND EXPERIENCE IN 
INTERIOR DESIGN 
22 TAC §5.202 

The amendment is adopted under the authority of the Texas Oc
cupations Code Annotated, §1051.202 and §1053.155, which 
provides authority for the Board to adopt rules as necessary to 
regulate the practice of interior design and to prescribe by rule 
the recognition and approval of interior design educational pro
grams and the amounts and types of professional experience 
necessary for registration examination eligibility. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the  Office  of  the Secretary  of  State on February 1,  

2011. 
TRD-201100418 
Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Effective date: February 21, 2011 
Proposal publication date: November 19, 2010 
For further information, please call: (512) 305-9040 

36 TexReg 928 February 18, 2011 Texas Register 



♦ ♦ ♦ 

♦ ♦ ♦ 

CHAPTER 7. ADMINISTRATION 
22 TAC §7.5 

The Texas Board of Architectural Examiners (Board) adopts 
amendments to §7.5, concerning procedures for conducting 
Board meetings, without changes to the proposed text as pub
lished in the November 19, 2010, issue of the Texas Register 
(35 TexReg 10137) and will not be republished. 

The amendment to §7.5 modifies Robert’s Rules of Order to con
form to the customs of the Board. As amended the rule would 
allow agency personnel to lay out a matter for debate prior to a 
motion and second on the matter, allow Board members to ask 
questions of staff prior to a second and motion, and allow the 
Chair of the Board to recognize a member of the public to pro
vide factual or technical data to the Board regarding the matter 
at issue. 

No comments were received regarding adoption of the amend
ment. 

The amendment is adopted under the authority of the Texas Oc
cupations Code Annotated, §1051.202, which provides authority 
for the Board to adopt rules and bylaws as necessary to admin
ister and enforce Subchapter B of the Occupations Code, reg
ulating the practices of architecture, landscape architecture and 
interior design. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on February 1, 

2011. 
TRD-201100419 
Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Effective date: February 21, 2011 
Proposal publication date: November 19, 2010 
For further information, please call: (512) 305-9040 

TITLE 28. INSURANCE 

PART 2. TEXAS DEPARTMENT OF 
INSURANCE, DIVISION OF WORKERS’ 
COMPENSATION 

CHAPTER 133. GENERAL MEDICAL 
PROVISIONS 
The Commissioner of Workers’ Compensation (Commissioner), 
the Texas Department of Insurance (Department), Division 
of Workers’ Compensation (Division) adopts amendments to 
§§133.10, 133.500, and 133.501, concerning billing forms and 
formats, electronic formats for electronic medical bill process
ing, and processing of electronic medical bills, and adopts 
new §133.502, concerning supplemental data requirements for 
electronic medical bills. The amendments and new section are 
adopted with changes to the proposed text as published in the 

December 3, 2010, issue of the Texas Register (35 TexReg 
10598). 

The amendments and new section are necessary to ensure 
that workers’ compensation medical billing requirements remain 
aligned, to the extent possible, with the billing requirements and 
standards adopted by the Centers for Medicare and Medicaid 
Services (CMS) as required by statutory provisions of Labor 
Code §413.011(a). 

House Bill 7, enacted by the 79th Legislature, Regular Session, 
effective September 1, 2005 (HB 7), amended the Labor Code by 
adding new §408.0251, which relates to electronic billing. Labor 
Code §408.0251 requires the Commissioner to adopt rules re
garding the electronic submission and processing of medical bills 
between health care providers and insurance carriers. Section 
413.011(a) requires the Commissioner to adopt the most current 
reimbursement methodologies, models, and values or weights 
used by CMS to achieve standardization, including applicable 
payment policies relating to coding, billing, and reporting and 
with modifications to documentation requirements as needed for 
workers’ compensation purposes. 

The United States Department of Health and Human Services 
(HHS) modified the electronic medical billing transactions used 
by the CMS in the August 22, 2008 proposed rule (73 Federal 
Register 49745-49749) and the January 16, 2009 adopted rule 
(74 Federal Register 3296-3328), which included changes cod
ified in 45 CFR §162.1102 and §162.1602. The Commissioner 
adopts specific electronic billing standards that are adopted by 
these Federal rules as listed in §133.500(a)(1) - (5) and (c)(1) 
(5) to ensure that the Texas workers’ compensation system re
mains, to the extent possible, aligned with the CMS coding and 
billing policies as statutorily required by Labor Code §413.011 
and supports the business requirements of the workers’ com
pensation system. 

As part of the development process for these adopted rules, 
the Division posted informal working drafts of the sections on 
its website on September 15, 2008 and August 15, 2009 and 
received informal comments from system participants. The Divi
sion also solicited public input through five stakeholder meetings 
held on April 7, 2008; August 25, 2008; December 17, 2008; 
April 13, 2010; and May 10, 2010. The Division formally pro
posed amendments and new §133.502 in the Texas Register (35 
TexReg 10598) which published on December 3, 2010. These 
adopted rules incorporate several recommendations offered in 
public comment. 

In response to comments the Commissioner has adopted these 
sections with some changes to the proposal as published. In 
response to written comments on the published proposal, the 
Division has adopted the following changes to: 

§133.10(f)(3), by adding "drug name and strength" as a required 
field; 

§133.10(i), by adding "OP for Orthotists/Prosthetists" as a li
cense type; 

§§133.10, 133.500, 133.501 and 133.502 by adding a new sub
section to each section  to  establish an effective  date  of  August  
1, 2011. 

§133.10(j) is changed to state "a resubmission condition code 
may be reported" to clarify that resubmission codes are not re
quired for paper medical bills. 
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§133.502 by adding new subsection (e) to state, "In reporting 
the resubmission condition code under this section, the resub
mission condition codes shall have the definitions specified in 
§133.10(j) of this title" in order to clarify that the definitions for 
resubmission condition codes in §133.10(j) apply to the resub
mission condition codes used in §133.502. 

In order to clarify the rule, the Division has adopted non-substan
tive changes to: 

§133.10 by modifying DWC-66 to DWC-066 to align with current 
Division form numbering style; 

§133.10(f)(1)(L) by spelling out the acronym NPI as National 
Provider Identifier to conform to the proper form for the use of 
acronyms; 

§133.10(h) by substituting the word "must" for "will" for standard
ization with existing rules  and clarification purposes; 

§133.500(i) by clarifying that the standards adopted by §133.500 
are available for inspection at the Division’s central office. 

§133.502(a) and (c) by adding the term "hospital" to the term 
"institutional" for consistency in terminology with §133.500. 

Any other adopted amendments to the rule text merely correct 
typographical, grammatical or punctuation errors in the previous 
rule text. 

HOW THE SECTIONS WILL FUNCTION 

Adopted amendment of §133.10: 

Adopted §133.10(a) clarifies that health care providers are 
required to submit medical bills using the electronic formats 
adopted in §133.500 and §133.501 of this title unless either the 
health care provider or the billed insurance carrier is exempt 
from billing electronically under adopted §133.501 of this title. 
Adopted §133.10(a) further clarifies that health care providers 
covered by subsection (a) includes those providing services for 
certified workers’ compensation health care networks as defined 
in Insurance Code Chapter 1305 or to political subdivisions with 
contractual relationships under Labor Code §504.053(b)(2). 

Adopted §133.10(b) requires health care providers that are ex
empt, as provided under adopted §133.10(a), to submit paper 
bills using standard forms prescribed by the Division. The Divi
sion requires the same standard forms for professional and in
stitutional services used by CMS for Medicare services and the 
same standard form for dental services used by the Texas Med
icaid and Healthcare Partnership (TMHP). The adopted amend
ment to §133.10(b) also clarifies that health care providers cov
ered by subsection (b) includes those providing services for cer
tified workers’ compensation health care networks as defined in 
Insurance Code Chapter 1305 or to political subdivisions with 
contractual relationships under Labor Code §504.053(b)(2). 

Adopted §133.10(c) requires pharmacists and pharmacy pro
cessing agents billing for pharmacy services to bill using Division 
form DWC-066 for billing, but allows use of an alternative billing 
form if the insurance carrier approves its use prior to submission 
and the alternative billing form contains all of the information in 
the Division form DWC-066. 

Adopted §133.10(d) requires dentists to bill for dental services 
on the current American Dental Association (ADA) claim form. 
The ADA 2006 Dental Claim Form is also used by the TMHP for 
Medicaid dental services. 

Adopted §133.10(e) requires surgical implant providers to bill 
using a form prescribed by adopted §133.10(e)(1) if reimburse
ment is sought under §134.402 of this title (relating to Ambu
latory Surgical Center Fee Guideline) or a form prescribed by 
adopted §133.10(e)(2) if the reimbursement is sought under ei
ther §134.403 or §133.404 of this title (relating to Hospital Fa
cility Fee Guideline--Outpatient and Hospital Fee Guideline--In
patient, respectively). These requirements have been included 
in adopted §133.10(e) at the request of stakeholders, in order to 
ensure the appropriate forms are used based on the facility at 
which the service was rendered. 

Adopted §133.10(f) requires billing information submitted on pa
per forms be legible and conform to the instructions set forth in 
this section. It clarifies that the parenthetical information related 
to various terms applies to the corresponding field number on 
the applicable paper medical billing form. The data element re
quirement format used within this adopted subsection regarding 
the completion of the paper medical bills aligns with the format 
used by the Department concerning clean claim requirements 
for health care as contained in §21.2803 of this title (relating to 
Elements of a Clean Claim). 

Adopted §133.10(f)(1) requires that medical bills filed or resub
mitted for professional and noninstitutional services be filed us
ing the CMS-1500 form and must include the data elements in 
this subsection. 

Adopted §133.10(f)(2) requires that medical bills filed or resub
mitted for institutional services be filed using  the UB-04  form  and  
must include the data elements in this subsection. 

Adopted §133.10(f)(3) requires that medical bills filed or resub
mitted for drugs or other pharmacy services must be filed on the 
Division’s DWC-66 form or other form permitted under subsec
tion (c), and must include the data elements in this subsection. It 
is noted that the substantive changes to the draft DWC-66 refer
enced in this adopted subsection include the requirement to in
clude the National Provider Identification number (NPI number) 
and the preauthorization number, when applicable. The addition 
of the NPI number is consistent with billing instructions used in 
the health care industry for services on and after May 23, 2008. 
The addition of the preauthorization number is intended to expe
dite payment processing for drugs that are not contained in the 
Division’s closed formulary and to align the billing instructions 
with those provisions. 

Adopted §133.10(f)(4) requires that medical bills filed or resub
mitted for dental services be filed on the ADA 2006 Dental Claim 
Form and must include the data elements in this subsection. 

Adopted §133.10(g) requires a default value of "999999999" to 
be used by a health care provider where an injured employee 
does not have a Social Security Number as required in subsec
tion (f). 

Adopted §133.10(h) provides the required format for state li
cense numbers, other than facility state license numbers, sub
mitted under subsection (f). 

Adopted §133.10(i) provides the designators to be used in re
porting the state license numbers as required by subsection (h) 
and the format for submissions where the health care provider 
has no state license number. 

Adopted §133.10(j) provides definitions for resubmission condi
tion codes reported under subsection (f). 
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Adopted §133.10(k) provides that where a resubmitted medical 
bill complies with the requirements of §133.250 of this title (relat
ing to Reconsideration of Payment of Medical Bills), the inclusion 
of the appropriate resubmission condition code and the original 
reference number is sufficient to identify the resubmission as a 
request for reconsideration. 

Adopted §133.10(l) establishes that this section is effective Au
gust 1, 2011. 

Adopted amendment of §133.500: 

Adopted §133.500(a) provides billing standards for transactions 
occurring before January 1, 2012. Specifically, subsection (a)(1) 
contains the standards for professional billing, subsection (a)(2) 
contains the standards for institutional/hospital billing, subsec
tion (a)(3) contains the standards for dental billing, subsection 
(a)(4) contains the standards for retail pharmacy billing, and sub
section (a)(5) contains the standards for remittance advice. 

Adopted §133.500(b) applies to medical bill processing transac
tions submitted before January 1, 2012. Specifically, subsec
tion (b)(1) contains the standards for acknowledgments and re
sponses to submitted electronic medical and pharmacy medical 
bills. Subsection (b)(2) contains the standards for documenta
tion submitted with an electronic medical bill for professional, in-
stitutional/hospital, dental, and retail pharmacy services. 

Adopted §133.500(c) provides billing standards for transactions 
occurring on or after January 1, 2012. Specifically, subsection 
(c)(1) contains the standards for professional billing, subsec
tion (c)(2) contains the billing standards for institutional/hospital 
billing, subsection (c)(3) contains the billing standards for dental 
billing, subsection (c)(4) contains the billing standards for retail 
pharmacy billing, and subsection (c)(5) contains the standards 
for remittance advice. 

Adopted §133.500(d) applies to medical bill processing transac
tions submitted on and after January 1, 2012. Subsection (d)(1) 
contains the standards for acknowledgments or responses to 
submitted electronic medical and pharmacy medical bills. Sub
section (d)(2) contains the standards for documentation sub
mitted with an electronic medical bill for professional, institu
tional/hospital, dental, and retail pharmacy services. 

Adopted §133.500(e) requires an electronic medical bill trans
action contain all the required fields set out in the standards 
adopted under §133.500(a) or (c) plus the supplemental data re
quirements in adopted §133.502 of this title (relating to Electronic 
Medical Billing Supplemental Data Requirements). Subsection 
(e) also requires that the submitted values be current and valid. 

Adopted §133.500(f) allows insurance carriers and health care 
providers to exchange electronic data in non-standard formats 
provided that there is mutual agreement between the two parties 
and all the data elements in the Division’s prescribed format are 
present in the non-standard format. 

Adopted §133.500(g) and (h) provide directions on how to obtain 
copies of the adopted standards. Adopted §133.500(i) provides 
directions on how to review the adopted standards at the Divi
sion’s office. These provisions are included in the rule consistent 
with the requirements contained in 1 Texas Administrative Code 
§91.40 (relating to How to File Adoption by Reference (ABR) Ma
terial). 

Adopted §133.500(j) establishes that this section is effective Au
gust 1, 2011. 

Adopted amendments of §133.501: 

Adopted §133.501(a)(1) clarifies that the section applies to the 
exchange of electronic medical bill data under §133.500 for pro
fessional, institutional/hospital, pharmacy and dental services, 
including transactions for medical services rendered to certified 
workers’ compensation health care networks as defined in In
surance Code Chapter  1305 or  rendered to  political subdivisions 
with contractual relationships under Labor Code §504.053(b)(2). 

Adopted §133.501(a)(2) clarifies that insurance carriers are re
quired to accept electronic medical bills submitted by health care 
providers under §133.500, unless the insurance carrier is ex
empt under adopted subsection (b) of this section. 

Adopted §133.501(a)(3) clarifies that the health care provider is 
required to submit its electronic medical bills to the insurance 
carrier under §133.500 unless either the health care provider or 
the insurance carrier is exempt under adopted subsection (b) of 
this section. 

Adopted §133.501(b)(1) provides the exemptions available to 
health care providers for the submission of electronic medical 
bills to the insurance carriers. Labor Code §413.011 requires 
the Commissioner to adopt rules that align with the coding and 
billing policies used by the CMS. The Administrative Simplifica
tion Compliance Act (ASCA, Section 3 of Pub. L. 107-105, 42 
CFR 424.32) requires that all initial claims for reimbursement un
der Medicare, except from small providers, be submitted elec
tronically as of October 16, 2003. These provisions provide an 
exemption for "(a) physician, practitioner, facility, or supplier with 
fewer than 10 full-time  equivalent employees." Based on these 
statutory and regulatory provisions, the subsection adopts this 
same threshold for workers’ compensation electronic medical bill 
submission. The adopted subsection also adds a new exemp
tion related to the number of injured employees receiving ser
vices by the health care provider. In June 2010, the Workers’ 
Compensation Research and Evaluation Group, Texas Depart
ment of Insurance published a research report entitled Access 
to Medical Care in the Texas Workers’ Compensation System, 
1998 - 2008. This report found, in pertinent part, that the top 
20% of physicians were responsible for more than 80% of the 
market’s key activities and treated between 32 and 41 patients 
per year. Accordingly, physicians who treat less than this num
ber of patients are individually responsible for a relatively small 
percentage of the medical bills submitted each year. This addi
tional metric provides an objective basis for health care providers 
that do not provide services to many injured employees, but do 
not meet the other exemption requirements. This exemption is 
designed to mitigate some of the connectivity challenges that 
exist for certain micro-businesses that have more than ten em
ployees, but whose existing processes, practice management 
systems, and clearinghouses have limited connectivity to work
ers’ compensation payers. 

Adopted §133.501(b)(2) provides that health care providers that 
claim an exemption to electronic medical bill submission must 
provide supporting documentation  to  the Division within 15 days  
of a request for that information. This subsection enables the 
Division to take prompt action in the event a complaint is received 
and enables prompt resolution of the issue. 

Adopted §133.501(b)(3) provides the exemptions available to in
surance carriers for the reception of electronic medical bills sub
mitted by the health care providers. The adopted subsection 
includes several new exemptions based on the reasons given 
by insurance carriers requesting exemptions over the last cou
ple of years. These exemptions are based on objective criteria 
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that can be easily determined by the requesting insurance car
rier and will assist in streamlining the review process. 

Adopted §133.501(b)(4) requires insurance carriers to notify the 
Division prior to the beginning of each calendar year if the in
surance carrier will assert an exemption from the requirement 
to accept electronic medical records and details the information 
required in the notice. In practice, the Division has granted in
surance carrier exemptions on an annual basis. However, the 
requirement to request the exemption on an annual basis is not 
contained in the existing rule. The addition of this requirement, 
along with basic contact information, will help ensure that insur
ance carriers understand the annual notification requirement and 
provide the Division with the information necessary to ask clari
fying questions, if needed. 

Adopted §133.501(c) provides that health care providers and 
insurance carriers may contract with other entities to handle 
the electronic medical billing process but that the health care 
providers and insurance carriers are responsible for any acts or 
omissions of their agents in performing those duties. This sub
section contains similar information as existing §133.501(a)(4), 
but has been moved due to formatting changes. 

Adopted §133.501(d)(1) defines an electronic medical bill as a 
medical bill submitted electronically by a health care provider 
or its agent. The definition of a "complete" electronic medical 
bill has been deleted to avoid any potential conflicts with other 
definitions contained in this title. The term "complete medical 
bill" is defined in §133.2 of this title (relating to Definitions) and 
applies to both electronic and paper medical bills. 

Adopted §133.501(d)(2) provides that an insurance carrier must 
take final action on a complete electronic medical bill within 45 
days after the date the complete electronic medical bill is re
ceived by the insurance carrier. The nature of electronic medical 
billing introduces complexities due to the number of health care 
information clearinghouses that may be involved in transmitting 
or exchanging electronic medical bills. This provision applies 
strictly to medical bill processing by the insurance carrier and 
ensures that the insurance carrier is afforded the time frame re
quired by Labor Code §408.027(b), excluding potential delays 
between transmission intermediaries. 

Adopted §133.501(e)(1) provides that an insurance carrier must 
acknowledge receipt of an electronic medical bill within two work
ing days of receipt and that the timeframe for returning an incom
plete medical bill set out in §133.200 of this title does not apply 
to electronic medical bills. Subparagraph (A) provides that when 
an electronic medical bill does not meet the definition of a com
plete medical bill or does not meet the edits defined in the  ap
plicable standards, the notice of rejection will be transmitted in 
an acknowledgement. Subparagraph (B) provides that a health 
care provider may not resubmit a duplicate electronic medical bill 
within 45 days from the date the insurance carrier acknowledges 
receipt of the original complete medical bill but may submit a cor
rected electronic medical bill after receiving notification of rejec
tion. The corrected bill will be submitted as a new, original bill. 
The information contained in the existing rule regarding detailed 
and functional acknowledgments has been removed because 
the information can be conveyed and contained in four differ
ent acknowledgment processes: interchange, functional, imple
mentation, or application level. The adopted standards explain 
the use and purpose of each of the transaction sets and addi
tional specificity is not needed in the context of these rules. The 
processing timeframe has been expanded from one to two days 

based on stakeholder feedback, the complexities of connectivity, 
and other issues associated with electronic medical billing. 

Adopted §133.501(e)(2) provides that acknowledgement is not 
an admission of liability by an insurance carrier and the insur
ance carrier may subsequently deny the accepted electronic 
medical bill for lack of coverage or liability issues. The revisions 
to this section are required due to the current statutory language 
and the industry use of the Application Advice (004010X161) 
transaction set, which is required by the existing rule and 
adopted §133.500(b)(1) for transactions conducted before Jan
uary 1, 2012. Labor Code §408.027(b) specifically requires the  
insurance carrier to "pay, reduce, deny, or determine to audit 
the health care provider’s claim  not later than the 45th day after 
the date of receipt by the carrier of the provider’s claim." This 
statutory provision does not condition the receipt of a medical 
bill based on the existence of liability issues. The Application 
Advice transaction set is designed to respond to an incoming 
health care claim transaction and is not intended to be used as 
an unsolicited response. Based on these issues, the previous 
language regarding rejections has been removed and replaced 
with language that aligns with both industry practices and the 
regulatory requirements regarding denying medical bills within 
the 45 days from receipt. 

Adopted §133.501(f) provides that an electronic remittance noti
fication is an explanation of benefits (EOB) concerning payment 
or denial of a medical bill, a recoupment request, or a receipt of 
refund. Insurance carriers must provide an electronic remittance 
notification no later than 45 days after receipt of a complete elec
tronic medical bill or within five days of generating a payment. 
Adopted language clarifies that the requirements in subsection 
(f) do not modify the medical bill processing timeframes in Labor 
Code §408.027. 

Adopted §133.501(g) defines electronic documentation as con
sisting of medical documentation submitted electronically that is 
related to an electronic medical bill. The additional language 
contained in the existing subsection (e) has been removed to 
avoid conflicts with other regulatory provisions. For example, 
§133.501(d) already provides for mutually agreed upon formats 
and alternate mechanisms are allowed without restating those 
provisions. In addition, the required information necessary to 
match electronic documentation to an electronic medical bill is 
clearly explained in the adopted standards and is required to be 
included without listed a subset of the required information. With 
the implementation of electronic medical records and electronic 
file uploads, other mechanisms to ensure the transfer of com
plete medical documentation are already available and limiting 
the mechanism or data is not beneficial to efficient processing. 
Finally, stakeholders have commented that this timeframe cre
ates additional delays and problems associated with electronic 
medical bill processing. The removal of the seven day period is 
intended to improve the timeliness of medical bill matching pro
cesses. 

Adopted §133.501(h) establishes that this section is effective Au
gust 1, 2011. 

Adopted new §133.502: 

Adopted §133.502(a) sets out Texas-specific data elements 
required for all professional, institutional, and dental electronic 
medical bills submitted before January 1, 2012, that are in 
addition to the data requirements adopted under §133.500(a) of 
this title. 
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Adopted §133.502(b) requires the injured employee Social Se
curity Number and the health care provider state license num
bers required in §133.502(a) to be submitted following the con
tent and format requirements contained in adopted §133.10 of 
this title (relating to Required Billing Forms/Formats). 

Adopted §133.502(c) sets out Texas-specific data elements  
required for all professional, institutional, and dental electronic 
medical bills submitted on or after January 1, 2012, that are in 
addition to the data requirements adopted under §133.500(b) of 
this title. 

Adopted §133.502(d) sets out Texas-specific data elements re
quired for all pharmacy electronic medical bills that are in addi
tion to the standards adopted under §133.500 of this title. The 
source documents related to these electronic transaction stan
dards are published and maintained by Data Standard Mainte
nance Organizations, including the Accredited Standards Com
mittee (ASC X12) and the National Council for Prescription Drug 
Programs (NCPDP). The historical approach used by the Divi
sion required stakeholders to review the ASC X12 or NCPDP 
standards, compare them with the contents of the rules, and 
perform another comparison with the Division’s instructions. By 
adopting the national standards and incorporating the data differ
ences within the content of the rule, certain review inefficiencies 
are reduced and Division instruction errors are eliminated. The 
Division will review the ASC X12 or NCPDP standards on an 
ongoing basis and, if revisions to standards or rules are neces
sary, will initiate the rulemaking process in accordance with the 
Government Code, to inform stakeholders about any potential 
changes and provide them a public comment period. This ap
proach improves stakeholder understanding of the current data 
requirements and improves the stability of the system by ensur
ing all potential changes are thoroughly reviewed prior to imple
mentation. Lastly, it is noted that two lists of data requirements 
are contained in this rule due to the two different sets of elec
tronic medical billing transaction versions that are adopted. 

Adopted §133.502(e) provides that in reporting resubmission 
condition codes under this section, the resubmission condition 
codes have the definitions specified in §133.10(j). 

Adopted §133.502(f) provides that this section does not apply to 
paper medical bills submitted for payment under §133.10(b). 

Adopted §133.502(g) establishes that this section is effective Au
gust 1, 2011. 

SUMMARY OF COMMENTS AND AGENCY’S RESPONSE TO 
COMMENTS. 

General: Commenters support the proposed rule specifications 
for the billing form requirements, data usage, and data values 
to be used in connection with medical bills in the Texas work
ers’ compensation system. Commenters indicate the defined re
quirements will enhance the bill review process and improve the 
acceptance rate for medical bills. 

Agency Response: The Division appreciates the supportive 
comments and agrees that the additional clarification on med
ical billing forms, formats and data requirements will improve 
processing efficiency. 

General: A commenter opined that requiring preauthorization for 
prescription medications is not beneficial to the Texas workers’ 
compensation system. 

Agency Response: The Division disagrees and clarifies that the 
scope of these rules relates to medical bill processing and does 

not add or reduce any preauthorization requirements contained 
in other Division rules. 

General: A commenter requested clarification regarding the 
medical documentation that must be submitted with a medical  
bill. 

Agency Response: The Division notes that §133.210, regarding 
Medical Documentation, is outside the scope of this rule initia
tive. The Division clarifies that the scope of these rules relates 
to medical bill processing and does not add or reduce any doc
umentation requirements. 

General: Commenters requested clarification regarding the ef
fective date of the proposed rules and the use of the new form 
DWC-066, Statement of Pharmacy Services. Commenters in
dicated that the modifications to the form and data content re
quirements will require some programming time in order to ac
commodate the new changes. 

Agency Response: The Division agrees and has added a new 
subsection containing an effective date of August 1, 2011 for 
§§133.10, 133.500, 133.501 and 133.502. The Division notes 
that this new effective date provides health care providers and 
insurance carriers six months to accommodate system changes. 

§133.10(b): A commenter requested that proposed subsection 
(b) be modified to require health care providers to bill on the form 
type as prescribed by Medicare payment policies. 

Agency Response: The Division disagrees. The Division notes 
that certain workers’ compensation services are not valued or 
billable under the Medicare payment policies. In addition, the 
adopted rules provide the necessary clarification in other sub
sections. The forms to be used by surgical implant providers 
is specifically addressed in adopted §133.10(e). The forms to 
be used by other health care providers is dictated by the type 
of services rendered: subsection (f)(1) addresses the form re
quirement for a professional or non-institutional medical bill, sub
section (f)(2) addresses the form requirement for an institutional 
medical bill, subsection (f)(4) addresses the form requirement for 
a pharmacy medical bill, and subsection (k) addresses the form 
requirement for a dental medical bill. In addition, the Division 
notes that requiring the form type to align with Medicare pay
ment policies will introduce conflicts with existing reimbursement 
provisions. For example, home health services are reimbursed 
based on the Texas Medicaid Fee Schedule instead of the Medi
care prospective payment system methodology. Depending on 
the situation, it may be appropriate for home health care to be 
billed on either the CMS-1500 or the UB-04, as opposed to the 
Medicare requirement of solely the UB-04. Stakeholders may 
use the Medicare payment policies as a source to help deter
mine the billing form that is appropriate in most situations, but 
must use judgment and consider the provisions of §133.10 be
fore making their final decision. 

§133.10(e): A commenter supports the specific billing form re
quirements for surgical implant providers requesting separate 
reimbursement for implantable devices and opines that this re
quirement will minimize disputes. 

Agency Response: The Division appreciates the supportive 
comments. 

§133.10(f)(1) and (2): A commenter supports the require
ments associated with the preauthorization number and three 
commenters support the instructions on requesting separate 
reimbursement for implantable devices on professional and 
institutional medical bills. One commenter opines that providing 

ADOPTED RULES February 18, 2011 36 TexReg 933 



a specified list of code values to be used in submitting the 
request may be beneficial to medical bill processing. 

Agency Response: The Division appreciates the supportive 
comments. The Division declines to develop and publish a 
proprietary list that would be used exclusively for Texas work
ers’ compensation purposes. The Division notes that various 
Data Standard Maintenance Organizations (DSMOs) maintain 
the code lists used in the health care industry medical billing 
process, including the National Uniform Claims Committee, the 
National Uniform Billing Committee, and the Accredited Stan
dard Committee (ASC X12). These DSMOs have established 
procedures related to adding and maintaining the various med
ical billing code lists along with the instructions on how these 
codes are populated on the various billing forms or formats. 
The Division notes that the industry can work with the DSMOs 
independently, or with organizations such as the International 
Association of Industrial Accident Boards and Commissions, to 
secure the requested code values. 

§133.10(f)(2): Two commenters requested that the Division re
quire institutional inpatient medical bills to contain the Diagnosis 
Related Group (DRG) code as a required field. The commenters 
noted that §134.404 of this title (relating to Hospital Facility Fee 
Guideline--Inpatient), is based on Medicare reimbursement poli
cies which use the DRG methodology in determining the reim
bursement amount. 

Agency Response: The Division disagrees. The DRG method
ology is limited to acute care inpatient admissions and does not 
apply to all inpatient hospital bills. In addition, the Division notes 
that the Medicare Claims Processing Manual, Chapter 25, re
lated to Completing and Processing the CMS-1450 Data Set, 
does not require the DRG code to be populated. The Division 
also notes that the National Uniform Billing Committee’s Official 
UB-04 Data Specifications Manual 2011, dated July 2010, and 
the ASC X12 Standards for Electronic Data Interchange, Tech
nical Report Type 3, Health Care Claim: Institutional (837), May 
2006, ASC X12, 005010X233, requires the DRG to be reported 
only when a contract exists between the hospital and the payer 
which requires this field to be populated. The other data require
ments contained on the institutional medical bill contain sufficient 
information for the insurance carriers to use the appropriate soft
ware to derive the DRG code and ensure that the reimbursement 
is in accordance with the established fee guidelines. While hos
pitals may choose to populate the DRG code on their medical 
bills, requiring hospitals to populate the DRG code on all insti
tutional inpatient medical bills would not be consistent with the 
Medicare and national billing standards. 

§133.10(f)(2): A commenter requested the Division expand the 
requirements contained in proposed §133.10(f)(2)(V) to include 
Health Insurance Prospective Payment System (HIPPS) rate 
codes. The commenter notes that Medicare requires certain 
institutional service medical bills to include the HIPPS rate 
codes, including inpatient rehabilitation facilities and skilled 
nursing facilities. 

Agency Response: The Division disagrees. The Division notes 
that none of the current fee guidelines adopted by the Division 
use prospective payment methodologies which require the use 
of HIPPS rate codes. The Medicare prospective payment sys
tems that require HIPPS rate codes specify one revenue code in 
each system to allow the reporting of a CMS maintained HIPPS 
rate codes. These HIPPS rate codes are structured and de
signed for these particular reimbursement methodologies. For 
example, the HIPPS rate codes for skilled nursing facilities in

clude an assessment indicator showing the timing of the assess
ment and whether it was for Medicare or TRICARE. In addition, 
the Division notes that the fee guideline for home health ser
vices is based on Medicaid reimbursement methodologies as op
posed to the HIPPS based Medicare prospective payment sys
tem, which may introduce confusion on billing and reimburse
ment requirements. However, institutional providers may pop
ulate this field if they believe that it will assist in the bill review 
process. 

§133.10(f)(3): Two commenters support the requirement associ
ated with the preauthorization number on pharmacy medical bills 
associated with medications which are not on the closed formu
lary. 

Agency Response: The Division appreciates the supportive 
comments. 

§133.10(f)(3): Two commenters requested that the Division in
clude "Refills Remaining" as a required data element on phar
macy medical bills. 

Agency Response: The Division disagrees. While the number 
of refills remaining may provide certain information to a payer 
on potential future exposure, it does not impact the reimburse
ment amount that is due on the billed medication. The Division 
notes that the National Council for Prescription Drug Programs 
(NCPDP) Workers’ Compensation/Property & Casualty Univer
sal Claim Form and the Telecommunication Standard Implemen
tation Guide, Version D, Release 0, do not support "refills re
maining" as data that is included on pharmacy bills. However, 
these national standards do provide the ability to report the "fill 
number." In order to improve alignment with the national billing 
standards, the Division will modify the name of this field on the  
DWC-066 from "refills remaining" to "fill number." The pharmacy 
or pharmacy processing agent may populate this field if they be
lieve that it will assist in the bill review process. 

§133.10(f)(3): Two commenters requested that the Division in
clude "Drug Name and Strength" as a required data element on 
pharmacy medical bills. 

Agency Response: The Division agrees and has amended the 
rule to add "drug name and strength." In the Texas workers’ com
pensation system, pharmacies may bill for controlled medication 
or over-the-counter medication. The Division notes that certain 
items, such as over-the-counter medication, may not have a Na
tional Drug Code (NDC)  and will  have to be  identified using a 
health related item (HRI) or universal product code (UPC). Re
quiring the "Drug Name and Strength" allows the insurance car
rier to perform further validation on the code (NDC/HRI/UPC) 
being submitted for reimbursement in field 21 or 22 compared  
with the description of the actual product that was dispensed, 
reducing the likelihood of an inaccurate reimbursement amount. 

§133.10(f)(4): Two commenters requested that the Division in
clude "Description" as a required data element on dental medical 
bills. 

Agency Response: The Division disagrees. The American Den
tal Association (ADA) Dental Claim form requires the dentist to 
include ADA procedure codes. These codes are also included 
in the Health Care Procedural Coding System (HCPCS) Level 2 
codes and are readily available for bill processors. These codes 
are maintained by the ADA, specify the services that are being 
billed, and are updated on an annual basis. Given that the reim
bursement for dental services are based off the ADA Codes and 
the consistency of that data set, it does not appear necessary 
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to require the description that is associated with the ADA Code. 
However, dentists may populate this field if they believe that it 
will assist in the bill review process. 

§133.10(f)(4): A commenter supports the requirement associ
ated with the preauthorization number on dental medical bills. 

Agency Response: The Division appreciates the supportive 
comments. 

§133.10(f) and (i): A commenter recommends the requirement to 
include medical license numbers be removed. The commenter 
notes that the NPI numbers were created to eliminate the use 
of other identifying information and license numbers are not re
quired for any other form of medical billing. The commenter 
notes that requiring the state license number is an administra
tive burden on physicians and their offices without clear benefit 
to the Texas workers’ compensation system. 

Agency Response: The Division disagrees. The Division ac
knowledges the trend toward a single identifier in health plans 
subject to the Health Insurance Portability & Accountability Act 
of 1996 (HIPAA) and the adopted rules follow this framework for 
electronic medical billing transactions submitted on or after Jan
uary 1, 2012. However, the Division has retained the state li
cense number requirement for all paper medical bills and pre
2012 electronic medical billing transactions to improve research 
efforts related to treatment rendered by health care providers. 
The Division requires the state license number to be reported by 
the insurance carrier in data submissions related to medical bill 
and payment records and has used this identifier extensively in 
performing system research and monitoring functions. The Divi
sion believes it is premature to move to a NPI-centric framework 
at this point in time. Retaining the state license number on pa
per medical bills submitted on or after January 1, 2012 assists in 
the transition to the new identification method and provides an 
incentive for health care providers to submit medical bills using 
the adopted electronic transactions. 

§133.10(g): Two commenters recommended replacing the so
cial security number default value of ’999999999’ with a default 
value of ’999’ plus the date of injury or date of birth. The com
menters noted that the Division accepts these default values in 
claims electronic data interchange (Claims EDI) reporting from 
the insurance carrier. 

Agency Response: The Division disagrees. The concept of us
ing the same values as the Claims EDI framework was contained 
in the previous informal working drafts posted by the Division. 
Health care providers responded that the standard in the health 
care industry for this type of situation is to use ’999999999’ in
stead of some value comprised of other data elements already 
contained on the medical bill. The use of this default value is 
simply designed to trigger an insurance carrier investigation into 
the medical bill and the associated workers’ compensation claim. 
Requiring a combined value will increase the automation require
ments on health care providers, without providing any realistic 
value to the insurance carrier. If the insurance carrier’s first no
tice of injury is the medical bill, the use of ’999999999’ should be 
sufficient to trigger the investigation, establish a claim, and take 
the appropriate action associated with processing the medical 
bill. 

§133.10(i): Two commenters recommended adding "OP for Or
thotists/Prosthetists" in the list of license types. The commenters 
note that all Orthotists and Prosthetists have a unique license 
number assigned by the Texas Board of Orthotics and Prosthet
ics. 

Agency Response: The Division agrees and has amended the 
rule to add "OP for Orthotists/Prosthetists" in this subsection. 

§133.10(i): Two commenters recommended adding "NP for 
Nurse Practitioner" in the list of license types. 

Agency Response: The Division disagrees. A Nurse Practitioner 
is a Registered Nurse with advanced education and clinical ex
pertise in a health care specialty. While the Texas Board of Nurs
ing has specific rules regarding the education and experience 
necessary to be designated an "Advanced Practice Nurse," such 
as a Nurse Practitioner, the license issued by the Texas Board of 
Nursing to these individuals is a Registered Nurse license. In the 
proposed rules, the Division added "RN for Registered Nurse" 
and this prefix should be used in transmitting the license num
ber of Advanced Practice Nurses. 

§133.10(i): A commenter opined that the list of abbreviations 
of license types are inconsistent with the definitions of health 
care providers in Insurance Code §1451.001. The commenter 
recommended additional clarification that the use of a particular 
license type does not imply eligibility for reimbursement. 

Agency Response: The Division agrees that the list of license 
types in the proposed rules are different than the list of health 
care providers in that section of the Insurance Code, but the 
Division disagrees that additional clarification is needed in the 
adopted rule. The Division notes that the list of health care prac
titioners listed in Insurance Code §1451.001 is a subset of the 
health care providers and health care practitioners authorized to 
provide treatment and receive reimbursement the in Texas work
ers’ compensation system. The list of license types is intended to 
reflect those health care providers that typically submit medical 
bills in the Texas workers’ compensation system in order to help 
identify the health care provider. The Division agrees that hav
ing or including a particular license type in a medical bill does not 
guarantee that the services will be reimbursed. Likewise, the fact 
that a license type is not included on the list does not preclude 
reimbursement for medical services. Each medical bill must be 
reviewed by the insurance carrier considering many different is
sues, including the compensability of the claim, fee guideline re
quirements, coding requirements, and other payment policies. 

§133.10(j) and (k): Two commenters recommended that the re
consideration condition codes be listed as a required data ele
ment on paper medical bills and three commenters requested 
clarification about the use of reconsideration condition codes on 
paper medical bills. 

Agency Response: The Division disagrees that reconsideration 
condition codes should be a required data element on paper 
medical bills. The requirements for requests for reconsideration 
are contained in §133.250, related to Reconsideration for Pay
ment of Medical Bills and paper submissions that comply with 
those provisions provide sufficient information to the insurance 
carrier to identify the package as a request for reconsideration. 
The resubmission condition codes were adopted by the National 
Uniform Billing Committee to be effective on and after October 1, 
2008. While these codes were adopted for use by the workers’ 
compensation industry, they are currently not heavily used by 
health care providers other than electronic submitters. The pri
mary purpose these codes were added is to facilitate the iden
tification of duplicate and appeal transactions in the electronic 
medical billing processes, as opposed to filing a paper appeal 
on a medical bill that was initially submitted electronically. The 
resubmission condition codes serve simply as an identification 
mechanism for the insurance carrier. Adding the definitions into 
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the rule allow for this identification mechanism to be used and 
provides efficiency to the initial screening of incoming medical 
bills performed by insurance carriers and their eBill agents. How
ever, the Division disagrees that they should be required data el
ements on paper medical bills at this point in time. The Division 
agrees that clarification is necessary for paper medical billing 
and amends §133.10(j) to "a resubmission condition code may 
be reported" to clarify that resubmission condition codes are not 
required for paper medical bills. 

§133.502(a)(11) and (c)(5): Two commenters recommended in
cluding the code value and definition of a duplicate submission 
in both these subsections and listing the reconsideration condi
tion code values in these subsections. 

Agency Response: The Division agrees that a clarification is 
necessary and adds new §133.502(e) to incorporate the defi 
nitions specified in §133.10(j). 

NAMES OF THOSE COMMENTING FOR AND AGAINST THE 
SECTIONS. 

For: Pathfinder Consulting 

For, with changes: Allen Orthotics & Prosthetics, Healthesys
tems, MK Prosthetic & Orthotic Services, Property Casualty In
surers Association of America, Texas Mutual Insurance Com
pany, Insurance Council of Texas, and Texas Medical Associa
tion. 

Against: None 

Neither for or Against: One individual. 

SUBCHAPTER B. HEALTH CARE PROVIDER 
BILLING PROCEDURES 
28 TAC §133.10 

The amendments and new section are adopted under the 
Labor Code §§402.00111, 402.061, 408.0251, and 413.011. 
Labor Code §408.0251 requires the Commissioner of Workers’ 
Compensation to adopt rules related to electronic billing re
quirements. Labor Code §413.011 requires the Commissioner 
of Workers’ Compensation to adopt rules that remain aligned, 
to the extent possible, with Centers for Medicare and Medicaid 
Services coding and billing policies. 

Labor Code §402.00111 provides that the Commissioner of 
Workers’ Compensation shall exercise all executive authority, 
including rulemaking authority under Labor Code Title 5. Labor 
Code §402.061 provides that the Commissioner of Workers’ 
Compensation shall adopt rules as necessary for the implemen
tation and enforcement of the Texas Workers’ Compensation 
Act. 

Labor Code §504.002 provides that the above referenced sec
tions of the Texas Workers’ Compensation Act, and Commis
sioner rules adopted under those chapters, are applicable to po
litical subdivisions and health care providers contracted with po
litical subdivisions under §504.053(b)(2). 

Insurance Code §1305.153(d) provides that the billing require
ments of the Texas Workers’ Compensation Act and Commis
sioner rules are applicable to network and out-of-network health 
care providers. 

§133.10. Required Billing Forms/Formats. 
(a) Health care providers, including those providing services 

for a certified workers’ compensation health care network as defined 
in Insurance Code Chapter 1305 or to political subdivisions with con

tractual relationships under Labor Code §504.053(b)(2), shall submit 
medical bills for payment in an electronic format in accordance with 
§133.500 and §133.501 of this title (relating to Electronic Formats for 
Electronic Medical Bill Processing and Electronic Medical Bill Pro
cessing), unless the health care provider or the billed insurance car
rier is exempt from the electronic billing process in accordance with 
§133.501 of this title. 

(b) Except as provided in subsection (a) of this section, health 
care providers, including those providing services for a certified work
ers’ compensation health care network as defined in Insurance Code 
Chapter 1305 or to political subdivisions with contractual relationships 
under Labor Code §504.053(b)(2), shall submit paper medical bills for 
payment on: 

(1) the 1500 Health Insurance Claim Form Version 08/05 
(CMS-1500); 

(2) the Uniform Bill 04 (UB-04); or 

(3) applicable forms prescribed for pharmacists, dentists, 
and surgical implant providers specified in subsections (c), (d) and (e) 
of this section. 

(c) Pharmacists and pharmacy processing agents shall submit 
bills using the Division form DWC-066. A pharmacist or pharmacy 
processing agent may submit bills using an alternate billing form if: 

(1) the insurance carrier has approved the alternate billing 
form prior to submission by the pharmacist or pharmacy processing 
agent; and 

(2) the alternate billing form provides all information re
quired on the Division form DWC-066. 

(d) Dentists shall submit bills for dental services using the 
2006 American Dental Association (ADA) Dental Claim form. 

(e) Surgical implant providers requesting separate reimburse
ment for implantable devices shall submit bills using: 

(1) the form prescribed in subsection (b)(1) of this section 
when the implantable device reimbursement is sought under §134.402 
of this title (relating to Ambulatory Surgical Center Fee Guideline); or 

(2) the form prescribed in subsection (b)(2) of this section 
when the implantable device reimbursement is sought under §134.403 
or §134.404 of this title (relating to Hospital Facility Fee Guideline-
Outpatient and Hospital Facility Fee Guideline--Inpatient). 

(f) All information submitted on required paper billing forms 
must be legible and completed in accordance with this section. The 
parenthetical information following each term in this section refers to 
the applicable paper medical billing form and the field number corre
sponding to the medical billing form. 

(1) The following data content or data elements are re
quired for a complete professional or noninstitutional medical bill 
related to Texas workers’ compensation health care: 

(A) patient’s Social Security Number (CMS-1500/field 
1a) is required; 

(B) patient’s name (CMS-1500/field 2) is required; 

(C) patient’s date of birth and gender (CMS-1500/field 
3) is required; 

(D) employer’s name (CMS-1500/field 4) is required; 

(E) patient’s address (CMS-1500/field 5) is required; 

(F) patient’s relationship to subscriber (CMS-1500, 
field 6) is required; 
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(G) employer’s address (CMS-1500, field 7) is re
quired; 

(H) workers’ compensation claim number assigned by 
the insurance carrier (CMS-1500/field 11) is required when known, the 
billing provider shall enter ’UNKNOWN’ if the workers’ compensa
tion claim number is not known by the billing provider; 

(I) date of injury (CMS-1500, field 14) is required; 

(J) name of referring provider or other source (CMS
1500, field 17) is required when another health care provider referred 
the patient for the services; 

(K) referring provider’s state license number 
(CMS-1500/field 17a) is required when there is a referring doctor 
listed in CMS-1500/field 17; the billing provider shall enter the ’0B’ 
qualifier and the license type, license number, and jurisdiction code 
(for example, ’MDF1234TX’); 

(L) referring provider’s National Provider Identifier 
(NPI) number (CMS-1500/field 17b) is required when CMS-1500/field 
17 contains the name of a health care provider eligible to receive an 
NPI number; 

(M) diagnosis or nature of injury (CMS-1500/field 21) 
is required, at least one diagnosis code must be present; 

(N) prior authorization number (CMS-1500/field 23) is 
required when preauthorization, concurrent review or voluntary certi
fication was approved and the insurance carrier provided an approval 
number to the requesting health care provider; 

(O) date(s) of service (CMS-1500, field 24A) is re
quired; 

(P) place of service code(s) (CMS-1500, field 24B) is 
required; 

(Q) procedure/modifier code (CMS-1500, field 24D) is 
required; 

(R) diagnosis pointer (CMS-1500, field 24E) is re
quired; 

(S) charges for each listed service (CMS-1500, field 
24F) is required; 

(T) number of days or units (CMS-1500, field 24G) is 
required; 

(U) rendering provider’s state license number 
(CMS-1500/field 24j, shaded portion) is required when the rendering 
provider is not the billing provider listed in CMS-1500/field 33; the 
billing provider shall enter the ’0B’ qualifier and the license type, 
license number, and jurisdiction code (for example, ’MDF1234TX’); 

(V) rendering provider’s NPI number (CMS-1500/field 
24j, unshaded portion) is required when the rendering provider is not 
the billing provider listed in CMS-1500/field 33 and the rendering 
provider is eligible for an NPI number; 

(W) supplemental information (shaded portion of 
CMS-1500/fields 24d - 24h) is required when the provider is request
ing separate reimbursement for surgically implanted devices or when 
additional information is necessary to adjudicate payment for the 
related service line; 

(X) billing provider’s federal tax ID number 
(CMS-1500/field 25) is required; 

(Y) total charge (CMS-1500/field 28) is required; 

(Z) signature of physician or supplier, the degrees or 
credentials, and the date (CMS-1500/field 31) is required, but the sig
nature may be represented with a notation that the signature is on file 
and the typed name of the physician or supplier; 

(AA) service facility location information (CMS
1500/field 32) is required; 

(BB) service facility NPI number (CMS-1500/field 
32a) is required when the facility is eligible for an NPI number; 

(CC) billing provider name, address and telephone 
number (CMS-1500/field 33) is required; 

(DD) billing provider’s NPI number (CMS-1500/Field 
33a) is required when the billing provider is eligible for an NPI number; 
and 

(EE) billing provider’s state license number (CMS
1500/field 33b) is required when the billing provider has a state 
license number; the billing provider shall enter the ’0B’ qualifier and 
the license type, license number, and jurisdiction code (for example, 
’MDF1234TX’). 

(2) The following data content or data elements are 
required for a complete institutional medical bill related to Texas 
workers’ compensation health care: 

(A) billing provider’s name, address, and telephone 
number (UB-04/field 01) is required; 

(B) patient control number (UB-04/field 03a) is re
quired; 

(C) type of bill (UB-04/field 04) is required; 

(D) billing provider’s federal tax ID number 
(UB-04/field 05) is required; 

(E) statement covers period (UB-04/field 06) is re
quired; 

(F) patient’s name (UB-04/field 08) is required; 

(G) patient’s address (UB-04/field 09) is required; 

(H) patient’s date of birth (UB-04/field 10) is required; 

(I) patient’s gender (UB-04/field 11) is required; 

(J) date of admission (UB-04/field 12) is required when 
billing for inpatient services; 

(K) admission hour (UB-04/field 13) is required when 
billing for inpatient services other than skilled nursing inpatient ser
vices; 

(L) priority (type) of admission or visit (UB-04/field 
14) is required; 

(M) point of origin for admission or visit (UB-04/field 
15) is required; 

(N) discharge hour (UB-04/field 16) is required when 
billing for inpatient services with a frequency code of "1" or "4" other 
than skilled nursing inpatient services; 

(O) patient discharge status (UB-04/field 17) is re
quired; 

(P) condition codes (UB-04/fields 18 - 28) are required 
when there is a condition code that applies to the medical bill; 

(Q) occurrence codes and dates (UB-04/fields 31 - 34) 
are required when there is an occurrence code that applies to the med
ical bill; 
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(R) occurrence span codes and dates (UB-04/fields 35 
and 36) are required when there is an occurrence span code that applies 
to the medical bill; 

(S) value codes and amounts (UB-04/fields 39 - 41) are 
required when there is a value code that applies to the medical bill; 

(T) revenue codes (UB-04/field 42) are required; 

(U) revenue description (UB-04/field 43) is required; 

(V) HCPCS/Rates (UB-04/field 44): 

(i) HCPCS codes are required when billing for out
patient services and an appropriate HCPCS code exists for the service 
line item; and 

(ii) accommodation rates are required when a room 
and board revenue code is reported; 

(W) service date (UB-04/field 45) is required when 
billing for outpatient services; 

(X) service units (UB-04/field 46) is required; 

(Y) total charge (UB-04/field 47) is required; 

(Z) date bill submitted, page numbers, and total charges 
(UB-04/field 45/line 23) is required; 

(AA) insurance carrier name (UB-04/field 50) is re
quired; 

(BB) billing provider NPI number (UB-04/field 56) is 
required when the billing provider is eligible to receive an NPI number; 

(CC) billing provider’s state license number 
(UB-04/field 57) is required when the billing provider has a state 
license number; the billing provider shall enter the license number and 
jurisdiction code (for example, ’123TX’); 

(DD) employer’s name (UB-04/field 58) is required; 

(EE) patient’s relationship to subscriber (UB-04/field 
59) is required; 

(FF) patient’s Social Security Number (UB-04/field 60) 
is required; 

(GG) workers’ compensation claim number assigned 
by the insurance carrier (UB-04/field 62) is required when known, the 
billing provider shall enter ’UNKNOWN’ if the workers’ compensa
tion claim number is not known by the billing provider; 

(HH) preauthorization number (UB-04/field 63) is re
quired when preauthorization, concurrent review or voluntary certifi 
cation was approved and the insurance carrier provided an approval 
number to the health care provider; 

(II) principal diagnosis code and present on admission 
indicator (UB-04/field 67) are required; 

(JJ) other diagnosis codes (UB-04/field 67A - 67Q) are 
required when there conditions exist or subsequently develop during 
the patient’s treatment; 

(KK) admitting diagnosis code (UB-04/field 69) is re
quired when the medical bill involves an inpatient admission; 

(LL) patient’s reason for visit (UB-04/field 70) is re
quired when submitting an outpatient medical bill for an unscheduled 
outpatient visit; 

(MM) principal procedure code and date (UB-04/field 
74) is required when submitting an inpatient medical bill and a proce
dure was performed; 

(NN) other procedure codes and dates (UB-04/fields 
74A - 74E) are required when submitting an inpatient medical bill and 
other procedures were performed; 

(OO) attending provider’s name and identifiers 
(UB-04/field 76) are required for any services other than nonscheduled 
transportation services, the billing provider shall report the NPI num
ber for an attending provider eligible for an NPI number and the state 
license number by entering the ’0B’ qualifier and the license type, 
license number, and jurisdiction code (for example, ’MDF1234TX’); 

(PP) operating physician’s name and identifiers (UB
04/field 77) are required when a surgical procedure code is included 
on the medical bill, the billing provider shall report the NPI number 
for an operating physician eligible for an NPI number and the state li
cense number by entering the ’0B’ qualifier and the license type, license 
number, and jurisdiction code (for example, ’MDF1234TX’); and 

(QQ) remarks (UB-04/field 80) is required when sepa
rate reimbursement for surgically implanted devices is requested. 

(3) The following data content or data elements are re
quired for a complete pharmacy medical bill related to Texas workers’ 
compensation health care: 

(A) dispensing pharmacy’s name and address (DWC
066/field 1) is required; 

(B) date of billing (DWC-066/field 2) is required; 

(C) dispensing pharmacy’s National Provider Identifi 
cation (NPI) number (DWC-066/field 3) is required; 

(D) billing pharmacy’s or pharmacy processing agent’s 
name and address (DWC-066/field 4) is required when different from 
the dispensing pharmacy (DWC-066/field 1); 

(E) invoice number (DWC-066/field 5) is required; 

(F) payee’s federal employer identification number 
(DWC-066/field 6) is required; 

(G) insurance carrier’s name (DWC-066/field 7) is re
quired; 

(H) employer’s name and address (DWC-066/field 8) is 
required; 

(I) injured employee’s name and address (DWC
066/field 9) is required; 

(J) injured employee’s Social Security Number (DWC
066/field 10) is required; 

(K) date of injury (DWC-066/field 11) is required; 

(L) injured employee’s date of birth (DWC-066/field 
12) is required; 

(M) prescribing doctor’s name and address (DWC
066/field 13) is required; 

(N) prescribing doctor’s NPI number (DWC-066/field 
14) is required; 

(O) workers’ compensation claim number assigned by 
the insurance carrier (DWC-066/field 15) is required when known, the 
billing provider shall enter ’UNKNOWN’ if the workers’ compensa
tion claim number is not known by the billing provider; 

(P) dispensed as written code (DWC-066/field 19) is re
quired; 

(Q) date filled (DWC-066/field 20) is required; 
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(R) generic National Drug Code (NDC) code (DWC
066/field 21) is required when a generic drug was dispensed or if dis
pensed as written code ’2’ is reported in DWC-066/field 19; 

(S) name brand NDC code (DWC-066/field 22) is re
quired when a name brand drug is dispensed; 

(T) quantity (DWC-066/field 23) is required; 

(U) days supply (DWC-066/field 24) is required; 

(V) amount paid by the injured employee (DWC
066/field 26) is required if applicable; 

(W) drug name and strength (DWC-066/field 27) is re
quired; 

(X) prescription number (DWC-066/field 28) is re
quired; 

(Y) amount billed (DWC-066/field 29) is required; and 

(Z) preauthorization number (DWC-066/field 30) is re
quired when preauthorization, voluntary certification, or an agreement 
was approved and the insurance carrier provided an approval number 
to the requesting health care provider. 

(4) The following data content or data elements are re
quired for a complete dental medical bill related to Texas workers’ 
compensation health care: 

(A) type of transaction (ADA 2006 Dental Claim 
Form/field 1); 

(B) preauthorization number (ADA 2006 Dental Claim 
Form/field 2) is required when preauthorization, concurrent review or 
voluntary certification was approved and the insurance carrier provided 
an approval number to the health care provider; 

(C) insurance carrier name and address (ADA 2006 
Dental Claim Form/field 3) is required; 

(D) employer’s name and address (ADA 2006 Dental 
Claim Form/field 12) is required; 

(E) workers’ compensation claim number assigned by 
the insurance carrier (ADA 2006 Dental Claim Form/field 15) is re
quired when known, the billing provider shall enter ’UNKNOWN’ if 
the workers’ compensation claim number is not known by the billing 
provider; 

(F) patient’s name and address (ADA 2006 Dental 
Claim Form/field 20) is required; 

(G) patient’s date of birth (ADA 2006 Dental Claim 
Form/field 21) is required; 

(H) patient’s gender (ADA 2006 Dental Claim 
Form/field 22) is required; 

(I) patient’s Social Security Number (ADA 2006 Dental 
Claim Form/field 23) is required; 

(J) procedure date (ADA 2006 Dental Claim Form/field 
24) is required; 

(K) tooth number(s) or letter(s) (ADA 2006 Dental 
Claim Form/field 27) is required; 

(L) procedure code (ADA 2006 Dental Claim 
Form/field 29) is required; 

(M) fee (ADA 2006 Dental Claim Form/field 31) is re
quired; 

(N) total fee (ADA 2006 Dental Claim Form/field 33) 
is required; 

(O) place of treatment (ADA 2006 Dental Claim 
Form/field 38) is required; 

(P) treatment resulting from (ADA 2006 Dental Claim 
Form/field 45) is required, the provider shall check the box for occu
pational illness/injury; 

(Q) date of injury (ADA 2006 Dental Claim Form/field 
46) is required; 

(R) billing provider’s name and address (ADA 2006 
Dental Claim Form/field 48) is required; 

(S) billing provider’s NPI number (ADA 2006 Dental 
Claim Form/field 49) is required if the billing provider is eligible for 
an NPI number; 

(T) billing provider’s state license number (ADA 2006 
Dental Claim Form/field 50) is required when the billing provider 
is a licensed health care provider; the billing provider shall enter 
the license type, license number, and jurisdiction code (for example, 
’DS1234TX’); 

(U) billing provider’s federal tax ID number (ADA 
2006 Dental Claim Form/field 51) is required; 

(V) rendering dentist’s NPI number (ADA 2006 Den
tal Claim Form/field 54) is required when different than the billing 
provider’s NPI number (ADA 2006 Dental Claim Form/field 49) and 
the rendering dentist is eligible for an NPI number; 

(W) rendering dentist’s state license number (ADA 
2006 Dental Claim Form/field 55) is required when different than 
the billing provider’s state license number (ADA 2006 Dental Claim 
Form/field 50), the billing provider shall enter the license type, license 
number, and jurisdiction code (for example, ’MDF1234TX’); and 

(X) rendering provider’s and treatment location address 
(ADA 2006 Dental Claim Form/field 56) is required when different 
from the billing provider’s address (ADA Dental Claim Form/field 48). 

(g) If the injured employee does not have a Social Security 
Number as required in subsection (f) of this section, the health care 
provider must use a default value of ’999999999’. 

(h) Except for facility state license numbers, state license num
bers submitted under subsection (f) of this section must be in the fol
lowing format: license type, license number, and jurisdiction state code 
(for example ’MDF1234TX’). 

(i) In reporting the state license number under subsection (f) 
of this section, health care providers should select the license type that 
most appropriately reflects the type of medical services they provided 
to the injured employees. When a health care provider does not have 
a state license number, the field is submitted with only the license type 
and jurisdiction code (for example, DMTX). The license types used in 
the state license format must be one of the following: 

(1) AC for Acupuncturist; 

(2) AM for Ambulance Services; 

(3) AS for Ambulatory Surgery Center; 

(4) AU for Audiologist; 

(5) CN for Clinical Nurse Specialist; 

(6) CP for Clinical Psychologist; 

(7) CR for Certified Registered Nurse Anesthetist; 
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♦ ♦ ♦ 

(8) CS for Clinical Social Worker; 

(9) DC for Doctor of Chiropractic; 

(10) DM for Durable Medical Equipment Supplier; 

(11) DO for Doctor of Osteopathy; 

(12) DP for Doctor of Podiatric Medicine; 

(13) DS for Dentist; 

(14) IL for Independent Laboratory; 

(15) LP for Licensed Professional Counselor; 

(16) LS for Licensed Surgical Assistant; 

(17)  MD  for Doctor of Medicine;  

(18) MS for Licensed Master Social Worker; 

(19) MT for Massage Therapist; 

(20) NF for Nurse First Assistant; 

(21) OD for Doctor of Optometry; 

(22) OP for Orthotist/Prosthetist; 

(23) OT for Occupational Therapist; 

(24) PA for Physician Assistant; 

(25) PM for Pain Management Clinic; 

(26) PS for Psychologist; 

(27) PT for Physical Therapist; 

(28) RA for Radiology Facility; or 

(29) RN for Registered Nurse. 

(j) When resubmitting a medical bill under subsection (f) of 
this section, a resubmission condition code may be reported. In report
ing a resubmission condition code, the following definitions apply to 
the resubmission condition codes established by the Uniform National 
Billing Committee: 

(1) W3 - Level 1 Appeal means a request for reconsidera
tion under §133.250 of this title (relating to Reconsideration for Pay
ment of Medical Bills) or an appeal of an adverse determination un
der Chapter 19, Subchapter U of this title (relating to Utilization Re
views for Health Care Provided Under Workers’ Compensation Insur
ance Coverage); 

(2) W4 - Level 2 Appeal means a request for reimburse
ment as a result of a decision issued by the division, an Independent 
Review Organization, or a Network complaint process; and 

(3) W5 - Level 3 Appeal means a request for reimburse
ment as a result of a decision issued by an administrative law judge or 
judicial review. 

(k) The inclusion of the appropriate resubmission condition 
code and the original reference number is sufficient to identify a re
submitted medical bill as a request for reconsideration under §133.250 
of this title or an appeal of an adverse determination under Chapter 19, 
Subchapter U of this title provided the resubmitted medical bill com
plies with the other requirements contained in the appropriate section. 

(l) This section is effective August 1, 2011. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the  Office  of  the Secretary  of  State on February 7,  

2011. 
TRD-201100479 
Dirk Johnson 
General Counsel 
Texas Department of Insurance, Division of Workers’ Compensation 
Effective date: August 1, 2011 
Proposal publication date: December 3, 2010 
For further information, please call: (512) 804-4703 

SUBCHAPTER G. ELECTRONIC MEDICAL 
BILLING, REIMBURSEMENT, AND 
DOCUMENTATION 
28 TAC §§133.500 - 133.502 

The amendments and new section are adopted under the 
Labor Code §§402.00111, 402.061, 408.0251, and 413.011. 
Labor Code §408.0251 requires the Commissioner of Workers’ 
Compensation to adopt rules related to electronic billing re
quirements. Labor Code §413.011 requires the Commissioner 
of Workers’ Compensation to adopt rules that remain aligned, 
to the extent possible, with Centers for Medicare and Medicaid 
Services coding and billing policies. 

Labor Code §402.00111 provides that the Commissioner of 
Workers’ Compensation shall exercise all executive author
ity, including rulemaking authority under Title 5 of the Labor 
Code. Labor Code §402.061 provides that the Commissioner 
of Workers’ Compensation shall adopt rules as necessary for 
the implementation and enforcement of the Texas Workers’ 
Compensation Act. 

Labor Code §504.002 provides that the above referenced sec
tions of the Texas Workers’ Compensation Act, and Commis
sioner rules adopted under those chapters, are applicable to po
litical subdivisions and health care providers contracted with po
litical subdivisions under §504.053(b)(2). 

Insurance Code §1305.153(d) provides that the billing require
ments of the  Texas Workers’  Compensation Act and Commis
sioner rules are applicable to network and out-of-network health 
care providers. 

§133.500. Electronic Formats for Electronic Medical Bill Process-
ing. 

(a) For electronic transactions conducted before January 
1, 2012, the division adopts by reference the following electronic 
medical bill processing standards as adopted by the United States 
Department of Health and Human Services in 45 CFR §162.1102(b) 
and §162.1602(b): 

(1) Professional Billing--the ASC X12N 837, Health Care 
Claim: Professional, Volumes 1 and 2, Version 004010, May 2000, 
Washington Publishing Company, 004010X098 and Addenda to Health 
Care Claim: Professional, Volumes 1 and 2, Version 4010, October 
2002, Washington Publishing Company, 004010X098A1. 

(2) Institutional/Hospital Billing--the ASC X12N 837, 
Health Care Claim: Institutional, Volumes 1 and 2, Version 004010, 
May 2000, Washington Publishing Company, 004010X096 and 
Addenda to Health Care Claim: Institutional, Volumes 1 and 2, 
Version 4010, October 2002, Washington Publishing Company, 
004010X096A1. 
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(3) Dental Billing--the ASC X12N 837, Health Care 
Claim: Dental, Version 004010, May 2000, Washington Publishing 
Company, 004010X097 and Addenda to Health Care Claim: Den
tal, Version 4010, October 2002, Washington Publishing Company, 
004010X097A1. 

(4) Retail Pharmacy Billing--the Telecommunication 
Standard Implementation Guide Version 5, Release 1 (Version 5.1), 
September 1999, National Council for Prescription Drug Programs 
and the Batch Standard Batch Implementation Guide, Version 1, 
Release 1 (Version 1.1), January 2000, supporting Telecommunication 
Standard Implementation Guide, Version 5, Release 1 (Version 5.1) for 
the NCPDP Data Record in the Detail Data Record, National Council 
for Prescription Drug Programs. 

(5) Remittance--the ASC X12N 835, Health Care Claim 
Payment/Advice, Version 004010, May 2000, Washington Publishing 
Company, 004010X091, and Addenda to Health Care Claim Pay-
ment/Advice, Version 4010, October 2002, Washington Publishing 
Company, 004010X091A1. 

(b) For electronic transactions conducted before January 
1, 2012, the division adopts by reference the following electronic 
medical bill processing standards: 

(1) Acknowledgment: 

(A) Electronic responses to ASC X12N 837 transac
tions: 

(i) the TA1 Interchange Acknowledgment contained 
in the standards adopted under subsection (a) of this section; 

(ii) the 997 Functional Acknowledgment contained 
in the standards adopted under subsection (a) of this section; and 

(iii) the ASC X12N 824--Application Advice, 
Version 004010, February 2006, Washington Publishing Company, 
004010X161. 

(B) Electronic responses to National Council for Pre
scription Drug Programs (NCPDP) transactions, the Response con
tained in the standards adopted under subsection (a) of this section. 

(2) Documentation submitted with an electronic medical 
bill: ASC X12N 275--Additional Information to Support a Health 
Claim or Encounter, Version 004050, May 2004, Washington Publish
ing Company, 004050X151. 

(c) For electronic transactions conducted on or after January 1, 
2012, the division adopts by reference the following electronic medical 
bill processing standards as adopted by the United States Department of 
Health and Human Services in 45 CFR §162.1102(c) and §162.1602(c): 

(1) Professional Billing--the ASC X12 Standards for Elec
tronic Data Interchange Technical Report Type 3, Health Care Claim: 
Professional (837), May 2006, ASC X12, 005010X222 and Type 3 Er
rata to Health Care Claim: Professional (837), June 2010, ASC X12, 
005010X222A1. 

(2) Institutional/Hospital Billing--the ASC X12 Standards 
for Electronic Data Interchange Technical Report Type 3, Health Care 
Claim: Institutional (837), May 2006, ASC X12, 005010X223, Type 
1 Errata to Health Care Claim: Institutional (837), ASC X12 Stan
dards for Electronic Data Interchange Technical Report Type 3, Octo
ber 2007, ASC X12, 005010X223A1, and Type 3 Errata to Health Care 
Claim: Institutional (837), June 2010, ASC X12, 005010X223A2. 

(3) Dental Billing--the ASC X12 Standards for Electronic 
Data Interchange Technical Report Type 3, Health Care Claim: Dental 
(837), May 2006, ASC X12, 005010X224, Type 1 Errata to Health 

Care Claim: Dental (837), ASC X12 Standards for Electronic Data 
Interchange Technical Report Type 3, October 2007, ASC X12, 
005010X224A1, and Type 3 Errata to Health Care Claim: Dental 
(837), June 2010, ASC X12, 005010X224A2. 

(4) Retail Pharmacy Billing--the Telecommunication Stan
dard Implementation Guide, Version D, Release 0 (Version D.0), Au
gust 2007, National Council for Prescription Drug Programs and the 
Batch Standard Batch Implementation Guide, Version 1, Release 2 
(Version 1.2), January 2006, National Council for Prescription Drug 
Programs. 

(5) Remittance--the ASC X12 Standards for Electronic 
Data Interchange Technical Report Type 3, Health Care Claim Pay-
ment/Advice (835), April 2006, ASC X12, 005010X221, and Type 3 
Errata to Health Care Claim Payment/Advice (835), June 2010, ASC 
X12, 005010X224A1. 

(d) For electronic transactions conducted on or after January 1, 
2012, the division adopts by reference the following electronic medical 
bill processing standards: 

(1) Acknowledgment: 

(A) Electronic responses to ASC X12N 837 transac
tions: 

(i) the ASC X12 Standards for Electronic Data Inter
change TA1 Interchange Acknowledgment contained in the standards 
adopted under subsection (c) of this section; 

(ii) the ASC X12 Standards for Electronic Data In
terchange Technical Report Type 3, Implementation Acknowledgment 
for Health Care Insurance (999), June 2007, ASC X12, 005010X231; 
and 

(iii) the ASC X12 Standards for Electronic Data In
terchange Technical Report Type 3, Health Care Claim Acknowledg
ment (277CA), January 2007, ASC X12, 005010X214. 

(B) Electronic responses to NCPDP transactions, the 
Response contained in the standards adopted under subsection (c) of 
this section. 

(2) Documentation submitted with an electronic medical 
bill: ASC X12N 275 - Additional Information to Support a Health 
Claim or Encounter, Version 005010, February 2008, Washington Pub
lishing Company, 005010X210. 

(e) Electronic medical billing transactions must: 

(1) contain all fields required in the applicable standard as 
set forth in subsection (a) or (c) of this section and the data require
ments contained in §133.502 of this title (relating to Electronic Medi
cal Billing Supplemental Data Requirements); and 

(2) be populated with current and valid values defined in 
the applicable standard as set forth in subsection (a) or (c) of this sec
tion, Chapter 134 of this title (relating to Benefits--Guidelines for Med
ical Services, Charges, and Payments), and the data requirements con
tained in §133.502 of this title. 

(f) Insurance carriers and health care providers may exchange 
electronic data in a non-prescribed format by mutual agreement. All 
data elements required in the division prescribed formats must be 
present in a mutually agreed upon format. 

(g) The implementation specifications for the ASC X12N 
and the ASC X12 Standards for Electronic Data Interchange may 
be obtained from the ASC X12, 7600 Leesburg Pike, Suite 430, 
Falls Church, VA 22043; Telephone (703) 970-4480; and FAX 
(703) 970-4488. They are also available through the internet at 

ADOPTED RULES February 18, 2011 36 TexReg 941 



http://www.X12.org. A fee is charged for all implementation specifi 
cations. 

(h) The implementation specifications for the retail pharmacy 
standards may be obtained from the National Council for Prescription 
Drug Programs, 9240 East Raintree Drive, Scottsdale, AZ 85260. Tele
phone (480) 477-1000; FAX (480) 767-1042. They are also available 
through the Internet at http://www.ncpdp.org. A fee is charged for all 
implementation specifications. 

(i) The electronic medical bill processing standards adopted in 
this section are available for inspection at the main office of the Texas 
Department of Insurance, Division of Workers’ Compensation, 7551 
Metro Center Drive, Suite 100, Austin, TX 78744 or any subsequent 
address of the division’s main office. 

(j) This section is effective August 1, 2011. 

§133.501. Electronic Medical Bill Processing. 
(a) Applicability. 

(1) This section applies to the exchange of electronic med
ical bill data in accordance with §133.500 of this title (relating to Elec
tronic Formats for Electronic Medical Bill Processing) for professional, 
institutional/hospital, pharmacy, and dental services. This section ap
plies to all electronic medical bill processing, including transactions 
for medical services rendered under the provisions of Insurance Code 
Chapter 1305 or rendered to political subdivisions with contractual re
lationships under Labor Code §504.053(b)(2). 

(2) Insurance carriers shall accept electronic medical bills 
from health care providers transmitted in accordance with §133.500 
of this title unless the insurance carrier is exempt from the process in 
accordance with subsection (b) of this section. 

(3) Health care providers shall submit electronic medical 
bills to insurance carriers in accordance with §133.500 of this title un
less the health care provider or the billed insurance carrier is exempt 
from the process in accordance with subsection (b) of this section. 

(b) Exemptions. 

(1) A health care provider is exempt from the requirement 
to submit medical bills electronically to an insurance carrier if: 

(A) the health care provider employs fewer than 10 full 
time employees; 

(B) the health care provider provided services to 32 or 
fewer injured employees during the preceding calendar year; or 

(C) the health care provider can sufficiently demon
strate electronic medical bill implementation will create an unreason
able financial hardship and can provide supporting documentation 
such as financial statements and other documentation which reflect the 
cost of implementation. 

(2) A health care provider who asserts an exemption under 
this section must provide all supporting documentation to the division 
within 15 days of a division request for documentation. 

(3) An insurance carrier is exempt from the requirement to 
receive medical bills electronically from health care providers if: 

(A) the insurance carrier is placed in receivership; 

(B) the insurance carrier was issued an initial license to 
write workers’ compensation insurance by the Texas Department of 
Insurance during the current or preceding calendar year; 

(C) the insurance carrier had less than 32 workers’ com
pensation claims for which income or medical benefits were paid dur
ing the preceding calendar year; 

(D) the insurance carrier no longer writes workers’ 
compensation insurance in Texas and is only handling runoff claims; 

(E) the insurance carrier was a certified self-insured em
ployer under Labor Code, Chapter 407, or a self-insured group under 
Labor Code, Chapter 407A, which has withdrawn from the certified 
self-insurance program or group self-insurance; or 

(F) the insurance carrier submits a request to the divi
sion with supporting documentation such as financial statements and 
other documents which reflect cost of implementation and sufficiently 
demonstrates that electronic medical bill implementation will create an 
unreasonable financial hardship and the Commissioner approves the re
quest. 

(4) An insurance carrier who asserts an exemption under 
this subsection must provide all supporting documentation to the divi
sion within 15 days of a division request for documentation. 

(5) Insurance carriers shall submit notification to the divi
sion prior to the beginning of each calendar year for which they will 
assert an exemption to the electronic medical bill processing require
ments. The required notification must include: 

(A) federal tax identification number of the insurance 
carrier; 

(B) contact information, including but not limited to the 
name, physical address, and telephone number; and 

(C) a description regarding facts related to the exemp
tion under paragraph (3) of this subsection asserted by the insurance 
carrier. 

(c) Agents. Health care providers and insurance carriers may 
contract with other entities for electronic medical bill processing. In
surance carriers and health care providers are responsible for the acts 
or omissions of their agents executed in the performance of services 
for the insurance carrier or health care provider. 

(d) Electronic medical bill. 

(1) An electronic medical bill is a medical bill submitted 
electronically by a health care provider or its agent. 

(2) An insurance carrier shall take final action not later than 
the 45th day after the date the insurance carrier received a complete 
electronic medical bill. 

(e) Acknowledgment. 

(1) An insurance carrier must acknowledge receipt of an 
electronic medical bill by returning an acknowledgment within two 
working days of receipt of the electronic submission. The time frame 
for returning an incomplete medical bill contained in §133.200 of this 
title (relating to Insurance Carrier Receipt of Medical Bills from Health 
Care Providers) does not apply to an electronic medical bill. 

(A) Notification of a rejection is transmitted in an ac
knowledgment when an electronic medical bill does not meet the def
inition of a complete electronic medical bill or does not meet the edits 
defined in the applicable standard. 

(B) A health care provider may not submit a duplicate 
electronic medical bill earlier than 45 days from the date submitted 
if an insurance carrier acknowledged receipt of the original complete 
electronic medical bill. A health care provider may submit a corrected 
medical bill electronically to the insurance carrier after receiving no
tification of a rejection. The corrected medical bill is submitted as a 
new, original bill. 
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(2) Acknowledgment of a medical bill is not an admission 
of liability by the insurance carrier. The insurance carrier may subse
quently deny a medical bill for liability or other issues within the 45-day 
medical bill processing timeframe contained in Labor Code §408.027. 

(f) Electronic remittance notification. 

(1) An electronic remittance notification is an explanation 
of benefits (EOB), submitted electronically regarding payment or de
nial of a medical bill, recoupment request, or receipt of a refund. 

(2) An insurance carrier must provide an electronic remit
tance notification no later than 45 days after receipt of a complete elec
tronic medical bill or within 5 days of generating a payment. This re
quirement applies only to the date the electronic remittance is sent and 
does not modify the medical bill processing timeframes contained in 
Labor Code §408.027. 

(g) Electronic documentation. Electronic documentation con
sists of medical documentation submitted electronically that is related 
to an electronic medical bill. 

(h) This section is effective August 1, 2011. 

§133.502. Electronic Medical Billing Supplemental Data Require-
ments. 

(a) In addition to the data requirements and standards adopted 
under §133.500(a) of this title (relating to Electronic Formats for Elec
tronic Medical Bill Processing), all professional, institutional/hospital, 
and dental electronic medical bills submitted before January 1, 2012 
must contain: 

(1) the telephone number of the submitter; 

(2) the workers’ compensation claim number assigned by 
the insurance carrier or, if that number is not known by the health care 
provider, a default value of "UNKNOWN"; 

(3) the injured employee’s Social Security Number as the 
subscriber member identification number; 

(4) the injured employee’s date of injury; 

(5) the rendering health care provider’s state provider li
cense number; 

(6) the referring health care provider’s state provider li
cense number; 

(7) the billing provider’s state provider license number, if 
the billing provider has a state provider license number; 

(8) the attending physician’s state medical license number, 
when applicable; 

(9) the operating physician’s state medical license number, 
when applicable; 

(10) the claim supplemental information, when electronic 
documentation is submitted with an electronic medical bill; and 

(11) the resubmission condition code, when the electronic 
medical bill is a duplicate, request for reconsideration, or other resub
mission. 

(b) In reporting the injured employee Social Security Num
ber and the state license numbers under subsection (a) of this section, 
health care providers must follow the data content and format require
ments contained in §133.10 of this title (relating to Required Billing 
Forms/Formats). 

(c) In addition to the data requirements contained in the stan
dards adopted under §133.500(b) of this title, all professional, institu

tional/hospital, and dental electronic medical bills submitted on or after 
January 1, 2012 must contain: 

(1) the telephone number of the submitter; 

(2) the workers’ compensation claim number assigned by 
the insurance carrier or, if that number is not known by the health care 
provider, a default value of "UNKNOWN"; 

(3) the injured employee’s date of injury; 

(4) the claim supplemental information, when electronic 
documentation is submitted with an electronic medical bill; and 

(5) the resubmission condition code, when the electronic 
medical bill is a duplicate, request for reconsideration, or other resub
mission. 

(d) In addition to the data requirements contained in the stan
dards adopted under §133.500 of this title, all pharmacy electronic 
medical bills must contain: 

(1) the dispensing pharmacy’s National Provider Identifi 
cation number; and 

(2) the prescribing doctor’s National Provider Identifica
tion number. 

(e) In reporting the resubmission condition code under this 
section, the resubmission condition codes shall have the definitions 
specified in §133.10(j) of this title. 

(f) This section does not apply to paper medical bills submitted 
for payment under §133.10(b) of this title. 

(g) This section is effective August 1, 2011. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on February 7, 

2011. 
TRD-201100480 
Dirk Johnson 
General Counsel 
Texas Department of Insurance, Division of Workers’ Compensation 
Effective date: August 1, 2011 
Proposal publication date: December 3, 2010 
For further information, please call: (512) 804-4703 

TITLE 30. ENVIRONMENTAL QUALITY 

PART 1. TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 

CHAPTER 106. PERMITS BY RULE 
SUBCHAPTER O. OIL AND GAS 
The Texas Commission on Environmental Quality (TCEQ, 
agency, or commission) adopts the repeal of §106.352 and 
simultaneously adopts new §106.352. 

The repeal of §106.352 is adopted without change as published 
in the August 13, 2010, issue of the Texas Register (35 TexReg 
6937), and will not be republished. New §106.352 is adopted 
with changes to the proposed text and will be republished. 
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BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE ADOPTED RULES 

The commission is in the process of evaluating all permits by 
rule (PBR) and standardized authorizations through a multi-
ple-phased process known as the PBR Study. The goals of the 
study include: updating administrative and technical require
ments; making appropriate changes to registration or notification 
requirements; ensuring that air emissions from specific facilities 
are protective of public health and welfare; including practically 
enforceable record requirements; authorizing planned mainte
nance, startup, and shutdown (MSS) activities; and allowing 
the commission to more effectively focus resources on facilities 
that significantly contribute air contaminants to the atmosphere. 
Through this study, the commission has determined a need to 
significantly revise the PBR and standard permit for oil and gas 
facilities or groups of facilities at a site (OGS). In addition, recent 
commission evaluations of monitoring data indicates updated 
regulatory oversight would be beneficial to ensure protective
ness for air contaminants such as benzene, hydrogen sulfide 
(H2S), and other air contaminants associated with oil and gas 
production sites. These updates are particularly critical for OGS 
in urban locations or in close proximity to the public. Overall, this 
rulemaking is necessary to ensure that authorizations for OGS 
are improved for enforceability and updated based on current 
scientific information, and to properly regulate all operations. 

The oil  and gas  industry  appears to be in the midst of a new 
boom. New technologies have made hydraulic fracturing an 
economical possibility and have allowed industry to tap into 
shale gas that was previously far too expensive to extract. This 
new boom is the result of technologies and methods that have 
evolved over the years. While the technology for drilling wells 
and producing oil and gas has evolved, the laws governing 
this industry have not. Texas still operates under the same 
PRB that it adopted in 1997. The rule adopted in 1997 is a 
relic from Standard Exemption No. 66, which governed Oil and 
Gas Facilities, effective in 1986. Essentially, Texas is applying 
25-year old rules to an industry where science and technology 
are evolving on a daily basis. Not only has science and tech
nology allowed us to tap into previously unattainable resources, 
it has also allowed us to better understand the effect of oil and 
gas drilling and production operations have on public health 
and the environment. Again, the most up-to-date science and 
emission detection systems have greatly evolved over the past 
25 years. Unfortunately, our laws have not. While the Standard 
Exemption reflected current science in 1985, it does not reflect 
current science in 2010. The science of 2010 dictates that the 
PBR and standard permit be updated in order to allow increased 
air emissions and protect public health and the environment. 

In a concurrent action, the commission is issuing a new non-rule 
standard permit for the construction and modification of oil and 
gas facilities which will replace 30 TAC §116.620, Installation 
and/or Modification of Oil and Gas Facilities. The new PBR and 
standard permit are adopted and issued to provide an updated, 
comprehensive, and protective authorization for many common 
OGS in Texas. The commission determined that the rule should 
apply to the area of the state with the greatest number of wells 
located in close proximity to the greatest number of residents. 
Therefore, the new PBR and standard permit will apply to only 
those new projects located in the Barnett Shale area. The new 
PBR and standard permit include operating specifications and 
emissions limitations for typical equipment (facilities) during nor
mal operation, which includes production and planned MSS. The 
PBR and standard permit will specifically address the appropri

ateness of multiple authorizations at one contiguous property 
and would reference the many new federal standards which have 
been promulgated by the United States Environmental Protec
tion Agency (EPA), as well as include revised criteria for regis
tration and changes at existing, authorized sites. 

Texas Health and Safety Code (THSC), §382.0518 establishes 
regulations for all facilities which may have the potential to 
emit air contaminants to obtain an air authorization and meet 
appropriate emission limits and control requirements. To en
sure that the administrative and technical requirements for 
facilities are appropriate to their potential emissions releases, 
the commission has established a hierarchy of authorization 
mechanisms. The most negligible sources are covered under 
30 TAC §116.119, De Minimis Facilities or Sources, and by 
definition, do not have substantial limitations or requirements. 
Facilities which are not de minimis, but instead are insignificant, 
can be authorized under 30 TAC Chapter 106. The PBRs are 
rules with general and specific requirements promulgated by the 
commission. PBRs are usually specific to an industry or activity.  
A facility or group of facilities authorized by PBR must meet each 
condition of the rule exactly, with no exceptions. The next cate
gory of authorizations is a standard permit issued under 30 TAC 
Chapter 116, Subchapter F, Standard Permits, which are more 
complex than PBRs, but do not require case-by-case reviews 
or trigger federal pre-construction authorization. The standard 
permits are also usually specific to an industry or defined activity 
at a site. A facility or group of facilities authorized by standard 
permit must meet each condition of the rule exactly, with no 
exceptions. The next category of available authorizations is 
case-by-case state new source review (NSR) permits issued 
under §116.111, General Application. Specific permit conditions 
and limitations are reviewed and negotiated during these permit 
reviews for sources which are not de minimis, insignificant, or 
cannot meet PBR or standard permit requirements. For new 
major sources or major modifications at existing major sources, 
federal preconstruction permit reviews are required. 

Currently, an OGS may be authorized by PBR, standard permit, 
case-by-case NSR permit, or a combination of these authoriza
tions. This new PBR provides an updated, comprehensive, and 
protective authorization for many common OGS in Texas. The 
PBR was developed considering current emission capture and 
control equipment and includes specifications and limitations for 
typical equipment (facilities) during normal operation, including 
production as well as planned MSS. 

There have also been historical concerns regarding the use of 
multiple authorizations for related and unrelated facility opera
tions at the same site or location. The PBR and standard permit 
address the appropriateness of multiple authorizations at one 
contiguous property. This PBR also includes revised criteria for 
registration and scope of protectiveness reviews for changes 
at existing, authorized sites. The commission is not requiring 
that all facilities at a site be authorized under one type of per
mit, merely, that all dependent oil and gas facilities at a site be 
authorized under one type of permit. The purpose of standard 
permits and PBRs is twofold: 1) to provide a streamlined appli
cation process for industry that allows for greater flexibility and a 
speedier application process; and 2) to allow the commission to 
more efficiently process permit applications that do not require 
a case-by-case review. If a group of dependent facilities can
not be authorized by a single PBR or standard permit at a given 
site, as some commenters have suggested, the only other option 
would require that each one of the discrete emissions producing 
sources would need to obtain an individual permit. This is con
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trary to the very purpose for which PBRs and Standard permits 
were established. Requiring each individual emission source 
located on one property to obtain a separate PBR or standard 
permit would waste both industry’s and the state’s time and re
sources. This new PBR also includes revised criteria for registra
tion and scope of protectiveness reviews for changes at existing, 
authorized sites. Furthermore, requiring all oil and gas facilities 
at a site to be permitted under one authorization prevents what is 
known as "stacking." PBRs can only be authorized for facilities 
that do not exceed the 25/250 limit found in §106.4(a)(1). It is 
easy to see how stacking multiple PBRs at one site would allow 
an operator to circumvent the intent and purpose of the 25/250 
limit. The adopted rules would prevent a site from circumventing 
the 25/250 limit and require it to obtain the appropriate Standard 
permit or case-by-case NSR permit. 

Many stakeholders commented that a periodic renewal of PBR 
registrations for OGS should occur. At this time, the commis
sion is not adopting a required registration renewal cycle. PBRs 
are issued for certain types of facilities or changes within facilities 
which the commission has determined will not make a significant 
contribution of air contaminants to the atmosphere pursuant to 
the THSC, §382.057 and §382.05196. It is not necessary for 
the commission to require a registrant to renew their PBRs if the 
commission has already determined that these emissions will 
not significantly contribute to air pollution. If the commission de
termines that the PBR no longer ensures that the facilities it au
thorizes will only make insignificant contributions to air pollution, 
then the commission will update the PBR to ensure compliance 
with THSC, §382.057 and §382.05196. 

Any authorization which requires federal preconstruction autho
rization under the prevention of significant deterioration (PSD) 
or the nonattainment new source review (NNSR) requirements 
of 40 Code of Federal Regulations (CFR) Part 51 or Part 52 as 
applicable may not be authorized under this PBR. New and ex
isting OGS may be subject to the Title V federal operating permit 
program as well and must obtain a Site Operating Permit (SOP) 
or a General Operating Permit (GOP) as applicable. Based on 
recent regulatory changes required by EPA and 40 CFR Part 70, 
a GOP can only be used by sites authorized under PBR or stan
dard permit. If a major site subject to Title V does not qualify for 
a PBR or standard permit, it must obtain a SOP (submittal dead
line was December 2008). 

As stated earlier in this preamble, two of primary goals of the 
PBR study are to verify that all general authorizations of the com
mission, such as PBRs and standard permits, are protective of 
public health and welfare and to recommend rule changes to en
sure or improve their continued protectiveness. To achieve these 
goals, the commission conducted an impacts evaluation to verify 
that individual PBR claims will not adversely impact public health 
and welfare. 

The following are summaries of the health impacts of the regu
lated pollutants: 

Benzene 

Breathing high concentrations of benzene for a short period 
of time (hours) can cause dizziness, nausea, headache, and 
drowsiness. Repeated exposure to high concentrations for 
several days may adversely affect the blood. Breathing high 
concentrations of benzene every day for years may adversely 
affect your bone marrow and blood and may increase your risk 
for a specific type of leukemia. 

Hydrogen Sulfide (H2S) 

Short-term exposure to low concentrations of hydrogen sulfide 
may cause irritation to the eyes, nose, or throat. It may also 
cause difficulty in breathing for some asthmatics. Brief expo
sures to high concentrations of H2S (greater than 500 parts per 
million (ppm)) can cause a loss of consciousness. Repeated or 
long-term low-level exposures to H2S may also cause signs and 
symptoms such as headache, fatigue, dizziness, and irritability; 
or neurological effects. H2S also poses an offensive rotten-egg 
odor with an odor threshold concentration (0.008 ppm) well be
low the levels cause adverse health effects. 

Nitrogen Dioxide (NO2) 

Short-term exposure to low concentrations of NO2 
can cause 

mild eye, mucous membrane, and respiratory tract irritation. 
Brief exposures to high concentrations of NO2 

can cause the 
tightness of chest or lung edema. Repeated or chronic NO2 

exposure may cause chronic bronchitis, lung edema, and 
emphysema of the lungs. NO2 

has a distinct odor  with an odor  
perceptible level at 0.11 ppm. 

Sulfur Dioxide (SO2) 

Short-term exposure to low concentrations of SO2 
can cause res

piratory (mucous membrane) irritation. Brief exposures to high 
concentrations of SO2 

can cause upper airways constriction, ir
ritation and complaints of discomfort, cough, and loss of lung 
function. Excessive and chronic exposure to SO2 

can cause re
ductions in lung function, thickened mucous layer in the trachea, 
and chronic respiratory disease. SO2 

has a strong suffocating 
odor with an odor perceptible level approximately at 0.5 ppm. 

For each type or group of typical OGS facilities and activities, 
the commission analyzed the following questions: what is the 
facility; how does it operate; what is its function; what was the 
basis for the information used; how are emissions from produc
tion operations generated, estimated and released; what is the 
expected type and quantity of emissions from production; what 
are the appropriate capture or control systems for production op
erations; what are the appropriate best management practices 
(BMP) and/or best available control technology (BACT) for this 
facility; what are the emission dispersion characteristics for pro
duction; and what are the impacts of the emissions and are they 
protective of public health and welfare? In addition, for depen
dent operations and activities at OGS, the commission reviewed 
the following: what is planned MSS; how are emissions from 
planned MSS activities generated, estimated and released; what 
is the expected type and quantity of emissions from MSS; what 
are the appropriate capture or control systems for MSS activi
ties; what is the appropriate BACT for this MSS activity; what 
are the emission dispersion characteristics for MSS emissions; 
and what are the impacts of the emissions and are they protec
tive of public health and welfare? 

In 2006, the commission distributed a preliminary proposal for 
OGS, which included updates based on then current science 
and emissions information available at the time. This package 
was discussed at numerous stakeholders meetings and evalu
ated by state and federal regulatory staff. At the time, it was 
determined that additional, detailed information was needed to 
ensure a more comprehensive and representative review of fa
cilities, controls, and emissions associated with OGS was avail
able. Research in many areas has continued for several years, 
and the results of those efforts are included in this adoption pack
age. In addition, numerous comments were received from the 
regulated community, mainly expressing concerns over more de
tailed and prescriptive emission limits, sampling and monitoring 
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requirements, preconstruction registrations, and control specifi 
cations. 

Any OGS under a PBR may only consist of the facilities and 
operations evaluated by the commission. The commission has 
evaluated the following facilities historically referred to as "oil 
and gas production facilities" claimed under §106.352, as well 
as numerous other PBRs, including: fixed-roof and pressurized 
tanks storing or transferring crude oil, natural gas, condensate, 
liquid petroleum gas, fuel oil, diesel fuel, gasoline, amine 
treatment chemicals, glycol treatment chemicals, methanol, 
speciated liquids and gases, produced and salt water, and 
slop/sump oil; liquid and gas truck loading and pipeline transfer 
facilities; separators (free-water knockouts, gunbarrels, oil/wa
ter separators, or membrane units); condensers; treatment 
units (heat exchangers, refrigeration units, glycol dehydration 
units, amine units and other sweetening units, heater treaters, 
methanol injection, molecular/mole sieves, absorbers, or adsor
bers); natural gas liquid recovery units (cryogenic expansion, 
refrigeration, or absorption and adsorption processes); com
pressors, pumps, and meters; fugitive components (valves, 
pipe flanges and connectors, pump and compressor seals, and 
process drains); cooling towers and in-direct heat exchangers; 
combustion units (boilers, reboilers, heaters, heater treaters, re
ciprocating engines and turbines, flares, or thermal destruction 
devices); and other facilities meeting the conditions of certain 
PBRs, including: §§106.181, Used-Oil Combustion Units; 
106.183, Boilers, Heaters and Other Combustion Devices; 
106.261; Facilities (Emission Limitations); 106.262, Facilities 
(Emission and Distance Limitations); 106.264, Replacements of 
Facilities; 106.351, Salt Water Disposal (Petroleum); 106.352; 
106.353, Temporary Oil and Gas Facilities; 106.471, Storage or 
Handling of Dry Natural Gas; 106.472, Organic and Inorganic 
Liquid Loading and Unloading; 106.473, Organic Liquid Loading 
and Unloading; 106.475, Pressurized Tanks or Tanks Vented 
to a Firebox; 106.476, Pressurized Tanks or Tanks Vented 
to Control; 106.478, Storage Tank and Change of Service; 
106.492, Flares; 106.511, Portable and Emergency Engines 
and Turbines; and 106.512, Stationary Engines and Turbines. 

The commission developed an updated, draft informal proposal 
and on April 8, 2010, held a stakeholders meeting. This meeting 
included a webcast presentation, questions, and feedback from 
industry and the general public. All parties were asked to submit 
written comments for consideration of issues and changes by 
April 30, 2010. Over 140 sets of comments were received and 
included over 1,800 individual comments, proposals, or opinions 
which were further considered by the commission. A summary 
of the most common comments and how they may have been 
considered is available through the commission Web page for 
this rule project. 

Additional information was requested from stakeholders or ex
plored by the commission to help develop this rule. Where suffi 
cient information was available, the commission considered fac
tors such as emissions, potential impacts, BMP, MSS, and con
trol technologies and used them to develop this rule for all iden
tifiable facilities, operations, and activities. For production oper
ations, the following facilities were reviewed: separators, amine 
treaters, iron sponge units, glycol reboilers and treaters, cool
ing towers, cryogenic units and other natural gas liquid recovery 
units, demethanizers, heat exchangers, engines and turbines, 
storage tanks and material handling (flash, working, breathing 
losses for crude oil, condensate, produced water, and natural 
gas), truck loading, fuel tanks, and slop/sump oil tanks. This 
review also encompassed all types of treatments and chemi

cals, including: corrosion inhibitors, surfactants, scale inhibitors, 
methanol injection, glycols, amines, and other regenerative or 
non regenerative sweetening systems with solid or liquid treat
ment chemicals. Particular focus was made for recovery and 
controls, including vapor recovery systems, flares, thermal oxi
dizers, vapor combustors, and engine catalysts, not including/in
cluding catalysts with ammonia/urea injection. 

For planned MSS, certain facilities requiring periodic inspection, 
cleaning, and maintenance included storage tanks, pressurized 
and non-pressurized process vessels, and associated piping 
and fugitive components. These activities primarily consist 
of purging/degassing, opening (interior wetted surface area), 
cleaning, and refilling/recharging, and returning to service a 
variety of systems, including: separators, treatment chemicals, 
methanol injection, glycol dehydrators, molecular sieves, iron 
sponge, amine treaters, H2S scavenger chemical reaction 
vessels for sulfur removal, regenerative or non regenerative 
sweetening systems with solid or liquid treatment chemicals, 
cooling towers, cryogenic units, demethanizers, glycol regener
ators, absorbers, adsorbers, heat exchangers, boilers, reboilers, 
heaters, heater treaters, crude oil tanks, condensate tanks, 
produced water tanks, loading racks, and slop/sump oil tanks, 
gas recovery units. Various capture and control equipment 
and emission release options were also reviewed, including: 
alternative operations or diverted stream when control systems 
are out of service for planned maintenance, additional streams 
when purging/degassing equipment, flares, thermal oxidizers, 
vapor combustors, and vapor recovery units (VRU). Finally, 
the commission reviewed temporary maintenance facilities, 
including: abrasive blasting, surface preparation and coating, 
testing of an engine or turbine, temporary piping, and associated 
facilities to bypass equipment. 

The details of this evaluation (sources, operations, controls, 
emissions, applicable state and federal regulations, and po
tential impacts) are included in the standard permit for OGS 
available through the commission’s Web page. 

The commission has numerous programs and information 
to encourage pollution prevention and recovery, includ
ing Clean Texas (www.tceq.state.tx.us/assistance/clean-
texas/cleantexas.html) and Site Assistance Visit Plus (SAV+) 
(http://www.tceq.state.tx.us/assistance/P2Recycle/site-vis-
its.html). The EPA also has the Natural Gas STAR program 
(http://www.epa.gov/gasstar/). In addition to these resources, 
the commission has established various industry-specific 
pollution prevention opportunities which include detailed, 
good-operating practices that help prevent pollution. Pollution 
prevention through good operating practices (raw material and 
product storage) includes: establishment of spill prevention, 
control, and countermeasure plans; use of properly designated 
tanks and vessels only for the intended purposes; installation 
of overflow alarms for all tank and vessels; maintenance of 
physical integrity of all tanks and vessels; installation of leak 
detection systems in storage tanks; establishment of written 
procedures for all loading, unloading, and transfer operations; 
installation of secondary containment areas; instructing oper
ators to not bypass interlocks, alarms, or specifically alter set 
points without authorization; isolating equipment or process 
lines that leak or are not in service; use of seal-less pumps; 
use of bellows-seal valves; use of a gravity spigot or pump to 
reduce spills when dispensing bulk liquids; use of a spout and 
funnel when transferring liquids; use of drip-catchers; use of dry 
clean-up methods for spills whenever possible; documentation 
of all spillage to establish precautionary measures in the future; 
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performance of overall materials balances and estimate the 
quantity and dollar value of all losses; use of double-seal float
ing-roof tanks for volatile organic compound (VOC) control; use 
of conservation vents on fixed-roof tanks; use of vapor recovery 
(vapor balance) systems; storage of products in locations/under 
conditions that will preserve their shelf life; maintenance of tight 
fitting lids and bungs on containers (even those that are empty); 
storage of containers in such a way as to allow for visual in
spection for corrosion and leaks; stacking containers in a way to 
minimize the chance of tipping, puncturing, or breaking; storage 
of packages, etc., properly to prevent damage or contamination; 
protection of items stored outdoors from temperature extremes, 
rain, snow, wind, etc.; prevention of concrete "sweating" by 
raising the drum off storage pads (e.g., on pallets); maintenance 
of Material Safety Data Sheets to ensure correct handling of 
spills; providing adequate lighting in the storage area; mainte
nance of a clean, even surface in transportation areas; keeping 
aisles clear of obstructions; maintenance of distance between 
incompatible chemicals; maintenance of distance between 
different types of chemicals to prevent cross-contamination; 
avoidance of stacking containers against process equipment; 
adherence to manufacturer’s suggestions on handling and use 
of all materials; using proper insulation of electrical circuitry and 
inspecting regularly for corrosion and potential sparking; using 
large containers for bulk storage whenever possible; using 
containers with height-to-diameter ratio equal to one to minimize 
wetted area; emptying drums and containers thoroughly before 
cleaning or disposal; and reusing and recycling scrap paper. 

There are numerous company (as well as environmental) ben
efits from implementing some or all of these ideas, including: 
reduced fees for select TCEQ training; technical assistance and 
networking; improvement in compliance history; single point of 
contact within TCEQ for innovative activities; reduced state in
vestigation frequency and additional notice on a case-by-case 
basis; customized recognition such as press releases, news ar
ticles, and on-site events; expedited administrative and technical 
review of state permits on a case-by-case basis; exemption from 
source reduction and waste minimization planning requirements; 
reduced reporting and monitoring under discharge monitoring 
report provisions; stringency evaluation under air programs so 
sites are held to only one standard versus two; lower EPA in
spection priority; reduced reporting under Maximum Achievable 
Control Technology (MACT); extended hazardous waste stor
age time from 90 to 180 days; and reduced self-inspections for 
certain Resource Conservation and Recovery Act facilities. The 
commission encourages all companies in the oil and gas indus
try to consider implementing these or any other measures which 
help reduce and eliminate pollution. 

SECTION BY SECTION DISCUSSION 

The commission has completed a comprehensive evaluation of 
emissions and impacts from OGS (see details in the Air Quality 
Standard Permit for Oil and Gas Handling and Production Fa
cilities technical summary) and is adopting the new PBR and a 
concurrent standard permit for OGS to ensure these authoriza
tion mechanisms effectively regulate emissions. The adopted 
PBR applies to the specifically reviewed facilities and the oper
ation of groups of facilities which produce, condition, process, 
handle, and transfer petroleum liquids and gases whose over
all effects on air quality are insignificant. The overall limits of all 
PBRs include site-wide emissions that do not exceed 250 tons 
per year (tpy)  of  NOX 

and carbon monoxide (CO), 15 tpy of par
ticulate matter with diameters of 10 microns or less (PM10); or 10 
tpy of particulate matter with diameters of 2.5 microns or less 

(PM2.5), and 25 tpy of any other air contaminant, as well as crite
ria to ensure protection of public health and welfare, BMPs, in
centives for recovery, and practically enforceable recordkeeping. 
The new PBR authorizes two distinct levels of OGS production 
facilities and associated MSS operations. The first level is for 
the smallest of insignificant emissions sites. The second level 
is still for insignificant sites, but ones with higher emissions and 
more complex operations. 

The commission adopts the repeal of the existing section and 
adopts a new PBR for OGS located in the Barnett Shale area. 
The repeal will prevent conflicting authorization methods for the 
same types of facilities. The following discussion describes the 
new adopted §106.352. 

Subsection (a) outlines the applicability of registrations under 
this new PBR. The subsection covers new or changed facilities 
(units, equipment), groups of facilities (compressor/engine/fugi
tive components and piping), and sites (plants/property-wide) 
which may use this authorization. This authorization may be 
used to cover several categories: new (green field) OGS; ad
ditions of facilities or groups to existing authorized sites; and 
changes to existing, authorized facilities, groups, or sites han
dling or processing petroleum liquids and gases. Based on com
ments received from stakeholders, both sweet and sour opera
tions are able to use this PBR. 

The majority of the PBR requirements are only applicable to new 
facilities or modifications that increase emissions at existing PBR 
facilities. Administrative agencies, like TCEQ, exercise power 
delegated to it by the Texas Legislature. It is established that 
statutes passed by the Texas Legislature are presumed to have 
prospective effect only (Texas Constitution, Article I, §16 (pro
hibiting bills of attainder, ex post facto laws related to penal or 
criminal penalties, retroactive laws, or any statute that impairs 
the obligations of contracts); Texas Government Code, §311.022 
(stating statutes are prospective unless expressly made retroac
tive)). Thus, when the legislature grants rulemaking authority to 
an agency, this same presumption applies. The policy behind 
the presumption is that retroactive application of statutes and 
rules does not provide fair notice and the public cannot reason
ably rely on the current regulations. Therefore, the PBR will not 
be applied retroactively, but will be applied to those facilities that 
are either newly constructed or modified. 

The commission has modified subsection (a) to include the re
quirements for the applicability dates for the Barnett Shale. The 
commission, like all state agencies, is faced with helping resolve 
substantial budget deficits and has limited resources. There
fore, the commission has chosen to narrow the scope of the 
application of this rule package to ensure it has the ability to 
implement this rule in an efficient and effective manner. The 
commission determined that the rule should apply to the area 
of the state with the greatest number of wells located in close 
proximity to the greatest number of residents. Therefore, the 
commission has included subsection (a)(1) which provides that 
new projects and related facilities located in the Barnett Shale 
(Archer, Bosque, Clay, Comanche, Cooke, Coryell, Dallas, Den
ton, Eastland, Ellis, Erath, Hill, Hood, Jack, Johnson, Montague, 
Palo Pinto, Parker, Shackelford, Stephens, Somervell, Tarrant, 
and Wise Counties) will be subject to subsections (a) - (k) on or 
after April 1, 2011. The Barnett Shale area has been chosen be
cause it presents the greatest challenge to the commission due 
to the high volume of current and anticipated drilling sites and its 
close proximity to dense urban populations. The implementation 
of the rule in the Barnett Shale area only will give the commis-
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sion an opportunity to evaluate its administration of the new rule 
in the area that presents the greatest administrative challenge. 
By demonstrating that the commission can apply the rule in an 
efficient and effective manner in the Barnett Shale area, the com
mission can further evaluate the benefits of state-wide applica
tion. For all other new projects and related facilities outside the 
Barnett Shale, only subsection (l) will be applicable. 

Subsection (a)(2) requires that all oil and gas facilities be autho
rized under one Oil and Gas PBR to ensure a single appropriate 
authorization for related facilities and protectiveness of all simi
lar emissions. This subsection allows the use of other PBRs to 
authorize other facilities not covered under this section provided 
the protectiveness conditions of subsection (b)(8) of this section 
are met to ensure comprehensive protectiveness of this autho
rization and prevent partial permitting or circumvention of these 
PBR requirements. 

Subsection (a)(2) also prohibits the use of this PBR to authorize 
operationally related facilities at a site where facilities are au
thorized under §116.111, except for the purpose of authorizing 
planned MSS or under the OGS standard permit. To ensure that 
site-wide authorizations are used at an OGS, facilities requiring 
authorization by a case-by-case permit cannot use this PBR 
for new facilities or make changes to existing facilities. New 
facilities or changes to existing permitted facilities may use any 
other applicable and specific PBR. The PBRs which likely could 
be claimed, registered, or certified (as appropriate) include the 
following: §§106.181, 106.183, 106.261, 106.262, 106.264, 
106.351, 106.353, 106.471, 106.472, 106.473, 106.475, 
106.476, 106.478, 106.492, 106.511, and 106.512. 

Case-by-case permitted OGS under §116.111 may use this new 
section for the authorization of planned MSS activities. The re
quirements included in the PBR are based on BMP, and appro
priate impacts limitations based on a specific evaluation of re
viewed or expected planned MSS activities at OGS. If a permit
ted site’s planned MSS can meet the PBR limits, there would be 
no gain for the agency or public to require a permit review as of 
January 5, 2012. As with all PBR claims, registrations, or certifi 
cations at a permitted site using PBRs, the PBRs must be incor
porated into the  site’s underlying permit at the next amendment 
or renewal, so at some reasonable point in the future (no longer 
than 10 years), the OGS permit will have a comprehensive list
ing of all requirements and limitations. If a permitted site cannot 
meet the PBR limitations, then a permit or permit amendment 
would be required by January 5, 2012, to authorize any planned 
MSS. 

Subsection (a)(3) requires owners and operators to comply with 
all applicable provisions of the THSC, Texas Water Code, the 
rules of the commission, and any other applicable federal, state, 
or local regulation. If emissions from the OGS exceed the limi
tations of the PBR, the site cannot be authorized. 

Subsection (a)(4) prohibits the use of this section to authorize 
upsets, emergencies, or malfunctions. The commission be
lieves these types of activities and releases are not appropriate 
to be authorized in any circumstance, and instead should be 
covered under 30 TAC §101.201, Emissions Event Reporting 
and Recordkeeping Requirements. Based on stakeholder 
comments, the commission has also included the clarification 
that this section does not regulate methane, ethane, or carbon 
dioxide (CO2). If the federal or state government promulgates 
requirements for these air pollutants, separate rules and re
quirements will have to be met following subsection (a)(3). 

The commission’s intent in adopting this new PBR is to ensure 
that new OGS or changes to existing sites appropriately focus 
on protection of public health and welfare, BMPs, incentives for 
recovery, and practically enforceable recordkeeping. Reviews 
under updated technical requirements will ensure facilities au
thorized by the commission will meet state and federal air quality 
standards and guidelines based on an evaluation of all potential 
emissions. 

Subsection (b) describes the scope of the PBR and defines the 
terms which are critical to ensuring the understanding or, and 
consistency with the expected uses of this PBR, including federal 
permit applicability, PBR registration, and protectiveness review 
and emission limitations. 

The definition of facility is adopted in subsection (b)(1) for clarity, 
and does not change any of the commission’s other rules on the 
definition of facility. This term is included since there are frequent 
misunderstandings regarding the use of the term "facility." Many 
customers and the general public use the word "facility" to de
scribe entire plants or groups of equipment, not each individual 
source of emissions. THSC, §382.003(6) specifically excludes 
well tests from the definition of facility. State law further narrows 
the exception in THSC, §382.003(13) and limits the well testing 
time to 72 hours. 

Subsection (b)(2) defines receptor for the purpose of determin
ing the most appropriate emission limit which is based on the dis
tance to the  defined receptor. For the air contaminants with po
tential health effects, distance measurements will be taken from 
the source of the emissions to the nearest off-property recep
tor. Receptor has been defined to include structures which are 
in use as a single or multi-family residence, school, day-care, 
hospital, or place of worship at the time this section is claimed. 
In response to comments, the definition of receptor has been 
expanded to include certain businesses. These receptors are 
included if they are occupied regularly as those in the general 
public who occupy these structure may be exposed for extended 
periods of time. The business definition however excludes those 
businesses whose primary function is oil and gas production, as 
the emissions they are exposed to are the same - and in much 
higher concentrations - as the site seeking authorization may be 
emitting. The reason for including the phrase "at the time this 
section is claimed" is to provide certainty as to evaluating what 
is considered a receptor at the time this PBR is claimed. 

Residence is defined for this PBR as a structure primarily used 
as a permanent dwelling. The term residence is used through
out various statutes and rules of the COMMISSION and other 
state agencies. However, the term is not defined under the Texas 
Clean Air Act (TCAA) or by air quality-related agency rules. Web
ster’s II New College Dictionary, 1995, defines "reside" as "to live 
in a place for a permanent or extended time." It further defines 
"residence" as "the place in which one lives." Texas courts have 
generally accepted that "residence" means "the place where one 
actually lives or has his or her home; a person’s dwelling place or 
place of habitation; a dwelling house" (Owens Corning v. Carter, 
997 S.W.2d 560 (Tex. 1999); Malnar v. Mechell, 91 S.W.3d 924 
(Tex. App. Amarillo 2002); Dickey v. McComb Development 
Co.,  Inc.  115 S.W. 3d 42 (Tex.  App.  San Antonio  2003)).  

In most situations it is generally self-evident whether or not a 
structure is a residence. In some cases, questions may arise as 
to the type of a structure,  and if it should be considered a  re
ceptor, located near a facility when determining its compliance 
with applicable distance requirements. If necessary, a determi
nation shall be made by the commission regarding whether or 
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not a structure is a residence. The commission may consider 
factors and circumstances specific to the  situation when making  
the determination. Potential factors that may be considered in
clude, but are not limited to, local tax rolls showing the property 
as a residence, utility bills showing a residential rate, location of 
structure in a neighborhood with any deed restrictions or zoning 
ordinances on use as a business or other non-residential activ
ity, or the frequency of the use of the structure as a residence. 

The receptor definition for this PBR does not include structures 
occupied or used solely by the owner or operator of the OGS 
facility or the owner of the property upon which the OGS facility is 
located if they have a mineral rights interest in the OGS. In Texas, 
there are rights granted to mineral owners and rights granted to 
surface owners, but these rights are not always held by the same 
person. To get to their mineral property, mineral owners typically, 
coordinate with surface owners. 

The PBR states that all measurements from emission sources to 
receptors shall be taken from the project location, which requires 
registration under the PBR, to the nearest receptor. The loca
tions listed above are considered to be areas where the general 
public may congregate or be exposed to emissions for extended 
periods of time, and the PBR will ensure no negative effects oc
cur at receptors. 

The definition of receptor and language are consistent with the 
current air quality standard permit for permanent rock and con
crete crushers with certain additions. The original language is 
from House Bill 2912, 77th Legislature, 2001. The law was cod
ified in the statute under THSC, §382.065, and addressed con
crete crushers only. The law specifically used the language "sin
gle or multifamily residence, school, or place of worship" to re
fer to receptors. However, the commission has chosen to in
clude not only single or multi-family residences but, day-cares 
and hospitals in its definition of receptor because the inhabitants 
of these structures are typically more susceptible to the effects of 
air emissions from pollutants of concern regulated by this PBR. 
In response to comments, the definition of receptor has been ex
panded to include certain businesses. These receptors are in
cluded if they are occupied regularly as those in the general pub
lic who occupy these structures may be exposed for extended 
periods of time. The business definition however excludes those 
businesses whose primary function is oil and gas production, as 
the emissions they are exposed to are the same - and in much 
higher concentrations - as the site seeking authorization may be 
emitting. The reason for including the phrase "at the time this 
section is claimed" is to provide certainty as to evaluating what 
is considered a receptor at the time this PBR is claimed. 

Subsection (b)(3) defines OGS as it pertains to this section. Sub
section (b)(3) highlights the critical parameters established by 
the commission and EPA, for the purposes of the determining 
major sources under the federal operating permits program. Fol
lowing comments received from EPA as a result of the stakehold
ers meeting, the commission has included the required reference 
of standard industrial classification (SIC) codes, facilities under 
common control of the same person (or persons under common 
control), and located on contiguous or adjacent properties. The 
commission has revised this definition in order to be more con
sistent with the definition in 30 TAC Chapter 122. In no way do 
the provisions of this subsection allow owners or operators to 
avoid federal aggregation regulations, if those regulations and 
policies are applicable. Specifically, an owner or operator may 
not apply the provisions of this subsection until it has been con
firmed that the site does not trigger PSD or NNSR applicability. 

The federal operating permit definition of OGS is included in 
subsection (b)(4) for emphasis, and does not change any of the 
commission’s other rules on the definition of site. It is compli
cated to define an OGS precisely given the diverse nature of 
OGS activities where the well sites can cover several square 
miles and can be located hundreds of miles from the actual 
OGS processing plants. Further complicating the definition of 
an OGS is land ownership, subsurface mineral rights, surface 
property rights, lease agreements, and site control, which are 
not easily distinguished in this industry. There are many con
siderations and memorandums issued on this subject available 
through the following: http://www.epa.gov/ttn/oarpg/. The com
mission also publishes a guidance document which outlines the 
state’s expectations for reviews (http://www.tceq.state.tx.us/as-
sets/public/permitting/air/Guidance/Title_V/site.pdf), and due to 
the major source potential of OGS, this PBR incorporates the 
limitations outlined in that document. 

Subsection (b)(5) highlights the limits and scope for state au
thorization purposes and defines a project under this section as 
meeting all requirements of this section prior to construction or 
implementation of changes. These new or changing facilities 
must be operationally dependent to existing, unchanging oil and 
gas facilities as referenced in subsection (b)(5)(A). In the past, 
no clear definition of project had been provided. In response, the 
commission has revised the rule and  defined "project" consistent 
with other NSR permitting actions. Registration, and all applica
ble requirements, under this section are triggered when a physi
cal or operational change to existing authorized facilities or group 
of facilities will increase the potential to emit over previously certi
fied emissions limits as referenced in subsection (b)(5)(B) or (C). 
Additionally, any operator who adds pieces of equipment to an 
existing site, such as a site operating under a historical standard 
exemption or PBR, after the effective date of the revised PBR 
will be required to meet the new requirements for only the newly 
installed facilities. This includes replacements of facilities. It is 
imperative for companies to address certified emissions limita
tions in order ensure that any change with a potential to increase 
emissions at an existing site will not trigger the new rule require
ments. 

Subsection (b)(6) specifies the scope of a registration. As with 
the major source determination, all OGS facilities should be in
cluded. Under this PBR, the facilities which are covered under 
a single PBR  registration  must  be  located no more than 1/4  mile  
apart and should be operationally dependent as listed in sub
section (b)(6)(A). The commission considers that combinations 
of facilities and equipment, which are constructed and operated 
together to handle materials or make a product to be related, 
and require a single authorization. Based on stakeholders’ com
ments, the distance measurement is limited to a radius of no 
more than a 1/4 mile from the new facilities or groups facilities 
that have the potential of increasing emissions as listed in sub
section (b)(6)(B) - (E). This distance is limited by excluding pip
ing, fugitive components, and other similar facilities for trans
mission of natural gas or crude oil because OGS are often re
quired to have isolation valves or cutoffs (fugitive components) 
for safety reasons by other state and federal agencies. The com
mission has also revised the scope of "registration" and estab
lished a fixed boundary in order to provide certainty to the regu
lated community and the public of which facilities are included in 
the registration. Finally, to ensure a complete evaluation within 
the established boundaries, fugitive emission releases must be 
included for purposes of emission limits of this subsection. Sub
section (b)(6)(G) limits all OGS registrations under this section 
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to a cumulative emission limit. The rule establishes a site-wide 
emission limit for all OGS facilities under a single registration to 
250 tpy NO or CO, 15 tpy of PM , or 10 tpy of PM , or 25 tpy  X 10 2.5

of any other air contaminant. 

As a result of the site-wide emission limits, if piping or fugitive 
components are the only connection between facilities, and the 
distance between the facilities is only the piping and fugitive com
ponents, then the facilities will be considered separate when de
termining the 1/4 mile separation for registration as listed in sub
section (b)(6)(C). Additionally, the boundaries of the registration 
become fixed at the time this section is claimed and registered. 
No individual facility may be authorized under more than one 
registration as listed in subsection (b)(6)(D). This requirement 
will ensure that there will be no boundary creep or daisy-chaining 
as modifications occur at the site, thus giving certainty to compli
ance demonstrations. Any facility or group of facilities authorized 
under an existing PBR registration which is operationally depen
dent on a project must be revised to incorporate the project. Ex
isting authorized facilities, or group of facilities, at an OGS under 
this section which are not changing certified character or quantity 
of emissions must only meet subsections (i) and (k) of this sec
tion (the protectiveness review and planned MSS requirements) 
as listed in subsection (b)(6)(E). A registration may include fa
cilities which are claiming historical standard exemptions and 
PBRs, as well as projects that will be claimed under this section. 
Existing authorized facilities or groups of facilities at an OGS un
der this section, which are not changing the certified character 
or quantity of emissions, must only meet the protectiveness re
view and planned MSS requirements of this section as listed in 
subsection (b)(6)(F). Finally, facilities at an OGS registered un
der this section must collectively emit less than or equal to 250 
tpy of NO or CO, 15 tpy of PM ; or 10 tpy of PM ; and 25 tpy of  X 10 2.5

VOC, sulfur dioxide (SO2), H2S, or any other air contaminant as 
listed in subsection (b)(6)(G). 

Subsection (b)(7) addresses the only two requirements of this 
rule to existing, unchanged facilities. In order to ensure a com
prehensive accounting for all facilities which claim this PBR or 
any historical version of this PBR, the commission is requiring 
a notification by all existing sites by January 1, 2013. In addi
tion, this requirement addresses planned MSS at existing OGS 
facilities. In §101.222, Demonstrations, there is a clear expec
tation and mechanism to authorize planned MSS, with a specific 
schedule depending on SIC code. Although the oil and gas in
dustry’s scheduled date is not until January 5, 2012, the PBR 
relies on an assessment and evaluation of anticipated MSS ac
tivities. It is only under the new PBR requirements and limits 
that MSS is authorized since no previous version of the OGS 
PBR clearly reviewed these emissions. There is substantially 
more information about these emissions, operations, and activ
ities than at any previous point in the past, and the commission 
is requiring that these emissions demonstrate compliance with 
the protectiveness review. It should also be noted that MSS is 
not currently required to be authorized nor will sites lose their 
existing affirmative defense opportunities until January 5, 2012. 
Adding the annual emission release quantities to production re
leases, and confirming that all requirements of PBRs continue 
to be met, this evaluation for all new and existing sites also en
sures that federal operating permit applicability for traditional cri
teria air contaminants is assessed in accordance with EPA and 
TCEQ rules and policies. 

Subsection (b)(8) addresses the obligation of permit holders 
to ensure the protection of public health and welfare, and 
demonstrate compliance with applicable ambient air standards. 

Subsection (k) requires companies to demonstrate protec
tiveness based on an assessment of peak and cumulative 
emissions which will not cause, or contribute to, air pollution 
in excess of any maximum allowable increase or maximum 
allowable concentration for any pollutant in any area to which 
this section applies, national ambient air quality standard in any 
air quality control region, or any other applicable emission stan
dard or standard of performance under Chapter 106. Having 
annual and short-term protective emission limits from all types 
of activities and operations on a site-wide basis meets the fun
damental criteria for insignificance in the hierarchy of air quality 
authorizations and the fundamental intent of the TCAA. Hourly 
emission limits are necessary in order to ensure protection of 
public health from short-term exposure. Hourly emission limits 
are a necessary part of this rule since both ambient standards 
and ESL guidelines exist on an hourly basis, therefore a direct 
confirmation is the most appropriate and practically enforceable 
rule requirement. 

Subsection (b)(8)(A) identifies the scope of the protectiveness 
review. To ensure all similar emission sources under common 
control on a contiguous property in close proximity are evalu
ated, the PBR requires an impact analysis be done on a con
taminant-by-contaminant basis for any project net emission in
creases. To ensure only appropriate review, if a claim under this 
section is only for planned MSS, the analysis only needs to eval
uate planned MSS. The outcome of the protectiveness evalua
tion may establish more stringent limits than otherwise required 
by the PBR, and will ensure that property lines and receptors in 
close proximity to the OGS have been evaluated. 

PM

Subsection (b)(8)(B) establishes limits on hourly and annual 
emissions based on the most stringent of subsections (g), (h), or 
(k). There are numerous state and National Ambient Air Quality 
Standards (NAAQS) applicable to the emissions associated with 
an OGS, including nitrogen dioxide (NO2) (hourly 188 micro
grams per cubic meter (µg/m3), annual NAAQS, 100 µg/m3; CO  
(hourly NAAQS 40,000 µg/m3 and eight-hour NAAQS 10,000 
µg/m3), SO2 

(new hourly NAAQS 196 µg/m3, three-hour NAAQS 
1,300 µg/m3, 24-hour NAAQS 365 µg/m3, and annual NAAQS 
80 µg/m3, most stringent state 30-minute standard 715 µg/m3), 

10 
(24-hour NAAQS 150 µg/m3, annual NAAQS 50 µg/m3), 

PM (24-hour NAAQS 35 µg/m3, annual NAAQS 15 µg/m3). H S2.5 2

does not have a NAAQS, but is regulated by 30 TAC Chapter 
112, Control of Air Pollution from Sulfur Compounds (statewide 
standard is 162 µg/m3, with the most stringent state standard at 
108 µg/m3). Also present at OGS are contaminants that include, 
but are not limited to, natural gas, condensate, crude oil, ben
zene, and other common contaminants. These contaminants 
are limited to meet their respective effects screening levels 
(ESLs) as shown at: http://www.tceq.state.tx.us/implementa-
tion/tox/esl/list_main.html. Specific compliance demonstrations 
of certain air contaminants are not required for any individual 
registration based an analysis of the protectiveness review and 
a large number of OGS registrations recently reviewed by the 
commission. 

The air quality impacts analysis considered numerous variables 
including: emission source types and associated emission 
parameters; building wake effects (downwash); meteorological 
data; receptor grid, and model use and techniques. Generic 
modeling was conducted to account for sources at all oil and gas 
production sites. Tables 2 - 5F in subsection (m) were created 
from concentrations predicted by the Industrial Source Complex 
Short Term 3 (ISCST3) (Version 02035) model. The ISCST3 
model is based on the Gaussian distribution equation and is 
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inherently conservative due to the main simplifying assumptions 
made in its derivation: conditions are steady-state (for each 
hour, emissions, wind speed, and direction are constant) and 
the dispersion from source to receptor is effectively instanta
neous; there is no plume history as model calculations in each 
hour are independent of those in other hours; mass is con
served (no removal due to interaction with terrain, deposition, 
or chemical transformation) and is reflected at the surface; and 
plume spread from the centerline follows a normal Gaussian 
distribution and only vertical and crosswind dispersion occurs, 
dispersion downwind is ignored. In addition, the model provides 
conservative results for short distances and low-level emissions 
and tends to over-predict ground-level concentrations. The 
model was applied in a screening mode to ensure predictions 
were conservative (higher predicted concentrations) and appli
cable for any location in the state. The rural dispersion option 
was used as it would be rare for oil and gas facility plumes to be 
influenced by urban dispersion effects. All emissions sources 
were co-located on a single site, in order to minimize bias due 
to source configuration and wind direction. This technique also 
provides conservative results since the cumulative impact from 
all sources is maximized. 

Based on comments, the initial modeling analysis was updated 
to include predicted concentrations out to a distance of 5,500 feet 
for all sources. The combustion unit modeling was updated to 
include additional ranges of engines. Subsequent review of the 
pipeline blowdowns parameters used in the previous analysis 
were determined not to be representative of the activities occur
ring. The compressor blowdown parameters were determined to 
be representative for both pipeline and compressor blowdowns. 
The pipeline blowdown results are no longer necessary and are 
removed from the results. This modeling supersedes previous 
modeling results and the appropriate tables were updated and 
results used to develop reasonably conservative emission lim
its. Each source was modeled separately at a unitized emission 
rate of one pound per hour. This technique determined a unitized 
maximum predicted ground-level concentration (GLCmax) for 
each source in units of micrograms per cubic meter per pounds 
per hour (lb/hr). To determine the allowable emission rate for 
each contaminant, the applicable ESL or standard can be di
vided by the generic GLCmax. The Tables represent modeled 
concentration from the following sources. 

Fugitive sources comprise all fugitive emissions from a repre
sentative OGS. Fugitive emissions were represented as three 
sources: a circular area source with a 1-meter release height 
and 9-meter diameter; a point source with a 3-meter release 
height; and a point source with a 6-meter release height. Lowest 
level fugitive emissions (at about 1 meter) occur at various loca
tions within a plant site. Since the resulting emissions are usu
ally well distributed throughout a site and not released through 
standard stacks, an area source representation is appropriate. 
The circular area source type was selected to minimize bias of 
any one wind direction or source orientation. Similarly, the load
ing and storage tank fugitive emissions do not release to the 
atmosphere through standard stacks but generally are not dis
tributed throughout a site. The loading and tank fugitive emis
sions are represented by the point source characterization us
ing pseudo-point source parameters and are co-located with the 
circular area source. 

Process vent stacks sources are representative of stacks or 
vents not associated with truck loading or storage tanks, such as 
amine treaters and glycol dehydration units. Stack parameters 
were derived from a review of permitted sources. Seven com

plex OGS were reviewed resulting in a compilation of source 
parameters for 21 facilities. Of the 21 facilities reviewed, stack 
heights ranged from 12 feet to 39 feet, stack diameters ranged 
from 0.05 to 3.5 feet, exit velocities ranged from 1 to 90 feet 
per second (ft/sec), and temperatures ranged from 80 degrees 
F to 800 degrees F. Reasonable worst-case parameters for air 
dispersion modeling were derived from this review. A stack flow 
rate of 500 actual cubic feet per minute (acfm) at 120 degrees 
F was used in the analysis. A stack diameter of 1 foot was 
modeled with an exit velocity 10.6 ft/sec. The stack heights 
modeled ranged from 10 feet to 60 feet. These sources were 
represented as point sources. 

Compressor blowdown stacks and pipeline blowdown are rep
resentative stacks used for the temporary venting of a gas com
pressor or temporary venting of a gas pipeline. Stack parame
ters were derived from a review of industry sources. Three sites 
with the highest planned MSS emissions of the sites reviewed 
were selected in order to derive reasonable worst-case model
ing parameters for blowdowns. A stack flow rate of 100 acfm at 
ambient temperature was used in the model. A stack diameter 
of 6 inches was modeled with an exit velocity of 8.5 ft/sec. The 
stack heights modeled ranged  from  3 feet to 20 feet.  It  was de
termined that stack-tip downwash was not appropriate due to the 
small diameter of the stacks and the short duration of the activity 
(generally less than 30 minutes). 

After subsequent review of the blowdown parameters used in 
the previous analysis, the modeled parameters were deter
mined not to be representative of the activities occurring under 
high pressure. The modeling results were updated to include 
more representative parameters for blowdowns with pressure 
greater than or equal to 30 pounds per square inch gauge 
(psig). Sources were modeled as representative stacks used 
for the temporary venting of a gas compressor or temporary 
venting of a gas pipeline under high pressure. Reasonable 
worst-case stack parameters were derived from a review of 
industry sources, and two source configurations were modeled. 
A stack with a height of 6 feet and a diameter of 4 inches was 
modeled with an exit velocity of 550 ft/sec, and a stack with a 
height of 10 feet and a diameter of 6 inches was modeled with 
an exit velocity of 550 ft/sec. A minimum stack height of 6 feet 
is expected due to safety concerns. The initial period of the 
blowdown will have the greatest amount of pressure resulting in 
the largest exit velocity and highest plume rise. Near the end of 
the blowdown period, the pressure will have decreased resulting 
in less exit velocity and less plume rise. For this reason, an 
exit velocity of 550 ft/sec is reasonable given the initial velocity 
expected is 1100 ft/sec and will decrease over time as the 
pressure decreases. It was determined that stack-tip downwash 
was not appropriate due to the small diameter of the stacks, 
high exit velocity, and the short duration of the activity (generally 
less than 30 minutes). These higher pressure (>30 psig) blow-
down scenarios were evaluated and demonstrated dramatically 
increased dispersion parameters, reducing potential impacts. 

For higher pressure blowdowns when a pressurized gas is 
released to atmosphere the mass flow rate is proportional to 
the pressure differential but the exit velocity remains chocked 
at sonic velocity (approximately 1,100 ft/sec) until the upstream 
piping pressure just before the release falls to below 30 psig. 
The model was run at a conservative exit velocity of (550 
ft/sec) one half of the sonic velocity through a 6-inch diameter 
opening to the atmosphere directed vertically. Based upon the 
submitted information, two release scenarios for a vertical 6 
foot and a 10 foot release height for higher pressure blowdowns 

ADOPTED RULES February 18, 2011 36 TexReg 951 



from pipelines were developed and added to subsection (g)(3) 
and (h)(3) in the PBR and subsection (h)(3) in the standard 
permit. These scenarios are for pressurized gas that is rapidly 
released with the piping initial pressure exceeding 30 psig. 
These scenarios assume no liquids are released, only vapors. 

Combustion units are representative of all internal combustion 
processes associated with reciprocating engines. Reasonable 
worst-case stack parameters were derived from an industry re
view of sources. Six engine ranges are represented in the mod
eling. Engine exhaust stacks were modeled as point sources 
with release heights of 8, 10, 12, 14, 16, 18, 20, 25, 30, 35, and 
40 feet. The engine ranges and exhaust parameters are listed 
in the following. 

Figure 1: 30 TAC Chapter 106--Preamble 

Thermal destruction devices are representative of all processes 
associated with flares and other thermal destruction devices. 
Reasonable worst-case stack parameters were derived from a 
review of industry thermal control devices. Numerous authoriza
tion files were evaluated for thermal destruction devices, includ
ing thermal oxidizers, boilers, heaters, flares, and fire box incin
erators. The most common facilities found were flares. Flares 
continuously burn a pilot flame, resulting in small amounts of 
NO , CO,  SO , and  PM / PM being emitted.  When a process  X 2 10 2.5 

stream is being destroyed, slightly higher amounts of these pollu
tants are released. In addition, when flares are used to destroy 
process waste streams or during planned MSS, some amount 
of VOCs are released, which may contribute to off-property im
pacts. More importantly, when a flare is used at a sour site, sulfur 
compounds (primarily H2S) convert to SO2, and, depending on 
the waste streams, may potentially emit significant amounts of 
this criteria air contaminant. Flares in particular continue to be 
reviewed for effectiveness, especially in situations when large 
masses of waste gases are sent to these units in short periods 
of time. These and similar issues on effectiveness will continue 
to be evaluated in separate actions by the commission. 

Emission rates and stack parameter data for thermal destruc
tion devices were gathered for approximately 20 sites. The as
sumptions used in developing the reasonable worst-case param
eters were a minimum energy value of 200 British thermal unit 
per standard cubic foot (btu/scf) in accordance with NSPS in 40 
CFR §60.18, and a minimum height of 20 feet. Five sites of 
those reviewed had low flow values ranging from 691 to 3,129 
standard cubic feet per minute (scfh). These were averaged to 
derive a reasonable low flow value of 2,400 scfh. Flares were 
modeled as point sources with temperature of 1,273 Kelvin (K) 
(1,832 degrees F), exit velocity of 20 meters/sec (66 ft/sec), re
lease heights of 20, 30, 40, 50, and 60 feet, and a diameter of 6 
inches. The values for the exit temperature and velocity are de
fault values for modeling flares. Many sites have flares or simi
larly designed thermal destruction devices to control VOCs dur
ing production and planned MSS. Since the dispersion charac
teristics of these units have higher flow, thermal buoyancy, and 
usually higher release heights to process vents, these factors 
combine to have greater dispersion, and thus higher emissions 
would be allowed. 

The modeling analysis used a polar receptor grid with 36 radi
als spaced every 10 degrees from true north. Receptors were 
located on each radial at distances of 50, 100, 150, 200, every 
one hundred feet out to 3,000 feet, and every five hundred feet 
out to 5,500 feet. To streamline the modeling analysis, surface 
meteorological data from Austin and upper-air data from Victo
ria for the years 1983, 1984, 1986, 1987, and 1988 was used. 

Since the analysis is primarily for short-term concentrations, this 
5-year data set would include worst-case short-term meteorolog
ical conditions that could occur anywhere in the state. The wind 
directions were set at 10 degree intervals to coincide with the re
ceptor radials. This would provide predictions along the plume 
centerline which is a conservative result. 

Based on a review of existing sites, no downwash structures 
were included in the analysis. No significant structures would 
likely exist at these types of sites that would influence dispersion. 
In addition, downwash is not applicable to area sources. 

The modeling analysis document can be found through the Air 
Permits Remote Document Server, in the New Source Review 
General (NSRG) library under document number 10989. The 
modeling files can be found in the NSRG library under document 
number 10991. The result of this analysis was used to develop 
tables for confirmation of acceptable emissions for any applica
ble standards and ESLs. These tables are included in the stan
dard permit and PBR as one of three possible tools available to 
the regulated community to demonstrate protectiveness. 

The commission expanded the evaluation to approximately 1 
mile (5,500 feet) based on three factors: 1) the commission’s 
consideration of distance limits for contiguous properties and 
operationally related facilities; 2) the conservative nature of the 
model and modeling approach as previously discussed; and 3) 
the commission’s intent to establish conservative emission rates 
and site-wide limits to address the requirements of various air 
quality permitting programs. In addition, it is the commission’s 
experience that worst-case modeled concentrations from the fa
cilities authorized by this rule do not occur under actual operating 
and meteorological conditions and are not measured at the val
ues predicted at distances beyond approximately 1/2 mile. 

To determine when emissions from certain air contaminants 
need to be specifically included in a protectiveness demonstra
tion, the commission used the generic tables to estimate the 
maximum acceptable hourly emissions that would not exceed 
any ambient standard or ESL. Additionally, the commission re
viewed hundreds of OGS PBR and standard permit registrations 
and reports and set reasonable emission rates and site-wide 
caps based on the conservative predictions from the entire 
receptor grid of the impacts analysis. The commission restricted 
emission changes at existing OGS facilities to ensure continuing 
protectiveness of previously authorized facilities. The following 
paragraphs summarize the results of the commission’s review. 

Air dispersion modeling was performed for a variety of emission 
source types (for example fugitives, flares, and engines) based 
on reasonable modeling parameters specific to each type.  This  
modeling is not pollutant specific, meaning that it can apply to 
multiple compounds. Since the modeling was run with a 1 lb/hr 
basis, the units of the modeling results are micrograms per cubic 
meter per pound per hour, which is a concentration over a mass 
rate. The model was set up to give a result for combinations of 
emission release heights (based on reasonable height ranges 
for the type of emission source) and distances out to 5,500 feet. 
These results are shown in the PBR and standard permit Tables 
2-5F in subsection (m) of each document. 

These generic modeling results were combined with the most 
stringent concentration limits (either an ESL, or ambient air qual
ity standard concentration) for each pollutant in order to come up 
with an emission rate in lb/hr. This was done by dividing the ESL 
or ambient air quality standard by the modeling result; a con
centration divided by a concentration over a mass rate equals a 
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mass rate. Both short-term/hourly and long-term/annual ESLs 
and ambient air quality standards were considered. 

To establish the emission limits for the PBR and standard per
mit, the commission looked at the sources that had the highest 
potential emissions of each compound. The commission then 
looked at the emissions at certain release heights and distances. 
The release heights chosen vary based on what is reasonable 
for each emission source type; the distances chosen are approx
imately 1/4 mile for PBR Level 1, 1/2 mile for PBR Level 2, and 
1 mile for the standard permit. 

The PBR  and standard permit limits are emission caps. The 
commission is also asking applicants to demonstrate protective
ness for benzene, H2S, SO2, and  NOX 

based on how close a site’s 
emissions are to property lines and receptors. This means that 
in order to demonstrate protectiveness, a site may be limited to 
even less than these caps. 

The following discussion covers the logic of how the air con
taminants of concern at OGS were evaluated to determine that 
NOX, SO2, H2S, and benzene are the only air contaminants that 
need to be included in the pollutant by pollutant protectiveness 
demonstration of subsection (k). It is important to note that air 
contaminants not required to be included in the registration-spe
cific protectiveness review are still held to the limits of the rule, 
just not a more stringent standard based on the protectiveness 
review. The commission has determined that as long as protec
tiveness of these specified air contaminants is demonstrated, it 
can be assumed that the emissions of other contaminants are 
protective as long as they meet the emission limits set by the 
rule. For this determination, the generic modeling results were 
used to create pollutant specific tables that show the emission 
rates of specific pollutants determined to be protective of public  
health and welfare and meet applicable ambient air quality stan
dards (at the listed release height and distance from the emis
sion source to the receptor or property line). The emission rates 
(lb/hr) are calculated by dividing either the ESLs or ambient air 
quality standards (µg/m3) applicable to each specific pollutant 
by the modeling results (µg/m3) per (lb/hr). Both short-term and 
long-term ESLs and air quality standards were considered. The 
most stringent ESLs and air quality standards were used in all 
analyses. 

CO has a one-hour ambient air standard of 40,000 µg/m3 and an 
eight-hour standard of 10,000 µg/m3, as measured at the nearest 
property line to the authorized facilities. The most substantial 
sources of CO at OGS are from engines. Using the conservative 
impacts evaluation table for engines, at the shortest distance 
(50 feet) and the lowest dispersing stack (8 feet), the maximum 
predicted acceptable amount of emissions from engines smaller 
than 250 horsepower (hp) would be 412 lb/hr. After a random 
audit of approximately 100 reviewed OGS PBR registrations in 
2010, the range of CO emissions for sites was represented to be 
from 0.03 lb/hr to 14 lb/hr, with an average of 4 lb/hr. Based on 
this information, it is extremely unlikely that any OGS will have 
or contribute to an exceedance of the CO one-hour or 8-hour 
NAAQS; therefore, a registration-specific impacts  analysis is not  
necessary or required. 

PM less than or equal to PM10 
and particulate matter less than or 

equal to PM2.5 
have 24-hour ambient air standards of 150 µg/m3 

and 35 µg/m3, respectively. Additionally, the annual ambient air 
standard for PM2.5 

is 15 µg/m3. For the purposes of this analysis 
and review, it is assumed that all PM consists of PM , which  is  10 2.5

the more stringent of the two standards. The most quantifiable 
source of PM emissions at OGS is as products of combustion 

from engines or other combustion producing sources. Using the 
conservative impacts evaluation table at the shortest distance 
(50 feet) and lowest dispersing stack (feet),  for a 250 hp en
gines, the minimum predicted acceptable amount of emissions 
would be 0.9 lb/hr for PM2.5. After a random audit of approxi
mately 100 reviewed OGS PBR registrations in 2010, the range 
of PM10 

emissions for sites was represented to be 0.01 lb/hr to 
0.67 lb/hr, with an average of 0.08 lb/hr. The range of PM an
nual emissions for sites was represented to be 0.01 tpy  to

10

 0
 

.57  
tpy. Based on this information, it is extremely unlikely that any 
OGS will have or contribute to an exceedance of any PM or 
PM2.5 

NAAQS; therefore, a r
10 

 egistration-specific impacts analysis 
is not necessary or required. 

SO2 
has several state ambient air standards, depending on loca

tion. The most stringent is a 30-minute state standard for Harris 
and Galveston counties of 715 µg/m3. The E PA h as fi nalized a 
new hourly NAAQS of 196 µg/m3. The most quantifiable sources 
of SO2 

at OGS are from flares or other waste stream thermal con
trol devices from burning sour waste streams, or from engines 
used for compression. Using the conservative impacts evalu
ation table for flares at the shortest distance (50 feet), lowest 
dispersing stack height (20 feet), and the new proposed NAAQS 
(196 µg/m3), the acceptable amount of SO emissions would be 
3.4 lb/hr. For 2

2

 that me
 

 sa  0-foot flare, if it is 1,400 feet away 
from the nearest property line, the acceptable amount of SO
emissions from the table would be 5.4 lb/hr. Other steady t

2

 sta e
 

 
sources of SO2 

include all combustion sources, such as engines. 
The average OGS has 1250 hp engines and if a typical 18-foot 
high stack is used, the acceptable amount of SO at 1,400 feet 
away from the nearest

2 

 property line would be 47 lb/hr. At 2,700 
feet away from the nearest property line, the amount would be 
63 lb/hr; and if it is 5,500 feet away from the nearest property 
line, the amount would be 93.2 lb/hr. Based on a random audit 
of approximately 100 reviewed OGS PBR registrations in 2010, 
the range of SO2 

emissions for sour sites was represented to be 
15  lb/hr to 40  lb/hr,  with an average o f  37 l b/hr.  In t he same audit,  
the range of SO2 

emissions for sweet sites was represented to 
be 0.01 lb/hr to 6.30 lb/hr, with an average of 4.25 lb/hr. Although 
the typically highest quantity of SO
other releases of SO at OGS. Any sour

2 
occurs from flares, there are 

       stream going to an amine 
reboiler could potentia

2 

lly be an extremely concentrated sour gas 
stream and emissions from this process vent may be substan
tial. The dispersion characteristics of this process vent result in 
lower acceptable emissions as compared to a flare. Based on 
the impacts table for a small engine with a short eight foot stack, 
the smallest amount of SO2 

which meets the NAAQS at 50 feet 
is 2 lb/hr. Based on this information the commission would not 
expect a demonstration of impacts for any source to be needed 
at less than 2.0 lb/hr. Based on this information, most sweet 
sites will meet the new, more stringent NAAQS, regardless of 
having distances greater than 5,500 feet. For sites with emis
sions greater than 2 lb/hr, clear compliance demonstration with 
the new NAAQS cannot be determined unless further analysis 
is performed. In addition, it is the commission’s experience that 
predicted concentrations do not actually occur and are not mea
sured at the values predicted at distances greater than 5,500 
feet from a source. Therefore, applicants should be required to 
demonstrate impacts of SO . Based on this information, sweet 
sites with g

2

 reat enough SO
tances to receptors will mos

2 
emission release points and dis

    t likely be able to meet the protec
tiveness limits of the chart; however, it cannot be concluded that 
most OGS would not have a problem meeting the protectiveness 
limits of the chart, especially sour sites. Because of this a protec-
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tiveness review is required for SO2 
to demonstrate the site does 

not have or contribute to an exceedance of any SO2 
NAAQS. 

H2S has several state ambient air standards, depending on loca
tion. The most stringent is a 30-minute standard of 108 µg/m3. 
There are many quantifiable sources of H2S  at OGS, includ
ing fugitives, tank hatches, loading, blowdowns, and flares or 
other waste stream thermal control devices. Using the conserva
tive impacts evaluation table for fugitives and vents at the short
est distance (50 feet), lowest dispersing fugitive stack height (3 
feet), and the most stringent NAAQS (108 µg/m3), the acceptable 
amount of H2S emissions would be 0.03 lb/hr. From the same 
chart, for loading at a 10-foot height, 1,400 feet away from the 
nearest property line, the acceptable amount of H2S emissions 
from the table would be 0.5 lb/hr; for emissions from a tank hatch 
at 20 feet, with the tank 2,700 feet away from the nearest prop
erty line, the acceptable amount would  be 1.6  lb/hr.  Based on  a  
random audit of approximately 100 of reviewed OGS PBR reg
istrations in 2010, the range of H2S emissions from both sweet 
and sour OGS was represented to be 0.01 lb/hr to 0.62 lb/hr, with 
an average of 0.07 lb/hr. Based on this information, it cannot be 
concluded that most OGS would not have a problem meeting the 
protectiveness limits of the chart and a protectiveness review is 
required for H2S to demonstrate the site does not have or con
tribute to an exceedance of any H2S state ambient air standard. 

NO2 
is evaluated using the one-hour NAAQS of 188 µg/m3 and 

the annual NAAQS of 100 µg/m3 as measured at the nearest 
property line to the authorized facilities. A previous compressor 
station study by the commission showed that the NO2/ NOX 

ratio 
appeared to max out at around 14 percent in the area down
wind of the studied site where maximum NOX 

concentrations 
were expected. Upon review of this information, the commis
sion has determined it is reasonable to allow a lower NO2/ NOX 

ratio than the national default ratio used for air dispersion mod
eling demonstrations. Given the submitted sampling data and 
previous commission experience, a ratio of 20 percent is appro
priate for 4-stroke engines. Several 2-stroke lean-burn engines 
in the submitted data set emitted about 50 percent NO2 

and the 
commission believes the ratio of 50 percent is appropriate for 
2-stroke engines. Using a conservative impacts evaluation for 
engines, the ambient ratio factor of 50 percent of NOX 

is NO2, at  
the shortest distance (50 feet) and lowest dispersing stack height 
(8 feet), the maximum predicted acceptable amount of emissions 
from engines smaller than 250 hp would be 3.9 lb/hr. The ratio of 
50 percent is used based on analysis of NOX 

to NO2 
in stack sam

pling discussed later in this document. Based on a random audit 
of approximately 100 reviewed OGS PBR registrations in 2010, 
the range of NOX 

emissions for sites was represented to be 0.36 
lb/hr to 19 lb/hr, with an average of 4 lb/hr. Based on this infor
mation, it cannot be concluded that most OGS would not have a 
problem meeting the protectiveness limits of the chart and a pro
tectiveness review is required for NOX 

to demonstrate impacts of 
NOX 

if greater than 4 lb/hr the site does not have or contribute to 
an exceedance of any NO2 

NAAQS. 

Compliance with ESLs was also evaluated for possible inclusion 
as a requirement of OGS PBR registrations. The maximum 
concentration of various speciated or groups of speciated VOCs 
were reviewed, including: natural gas (hourly 18,000 µg/m3), 
crude oil (hourly 3,500 µg/m3), condensate (hourly 3,500 µg/m3), 
benzene (hourly 170 µg/m3 and annual 4.5 µg/m3), toluene 
(hourly 640  µg/m3), ethylbenzene (hourly 740 µg/m3), xylene 
(hourly 350 µg/m3), other typical chemicals found in petroleum 
streams (such as propane, butane, n-iso- and cyclo-hexanes, 
n-iso- and cyclo-pentanes, heptanes, etc). There are many 

quantifiable sources of VOCs at OGS, including fugitives, tank 
hatches, loading, flares or other waste stream thermal control 
devices, and blowdowns during planned MSS activities. 

Forty-four OGS standard permit registrations were evaluated. 
The commission determined that only benzene requires a pro
tectiveness review in order to demonstrate the site does not have 
or contribute to an exceedance of an ESL and further the com
mission believes that this demonstration is adequate to demon
strate protectiveness of total VOCs. The commission received 
many verbal and written comments that the ESL for condensate 
and crude oil condensate, and consequently their hourly emis
sion limits, are not representative. The commission has derived 
the hourly limits from the emission parameters obtained from the 
oil and gas permit applications, ISC modeling and the agency 
published ESLs.  The commission  is  open to revising the  PBR  
and standard permit limits if the ESL for condensate and crude 
oil or any other emission limit changes in any significant man
ner. Written requests may be sent to Dr. Michael Honeycutt of 
the Commission’s Toxicology Division for re-evaluation of any 
ESL and the commission will evaluate priorities of the Division 
for developing ESLs. This ESL evaluation process takes ap
proximately 1 year in accordance with the procedures available 
at: http://www.tceq.state.tx.us/implementation/tox/./. 

The current short-term ESL of 3,500 µg/m3 was set based on 
the weight percent of components in typical sweet natural gas 
condensate. The ESL was developed by calculating each com
ponent’s weight percent and its respective ESL using a formula 
for the derivation of a chemical product. Accordingly, an ESL of 
the typical sweet natural gas condensate can be derived by the 
following formula where fn 

equals the fractional quantity of com
ponent ’n’ in product X, and ESLn 

equals the ESL for component 
’n’: 

Figure 2: 30 TAC Chapter 106--Preamble 

The components and their weight percent of a typical sweet nat
ural gas condensate are listed as follows. 

Figure 3: 30 TAC Chapter 106--Preamble 

Natural gas condensate typically consists more than 80 percent 
of C4-C8 

alkanes which have low acute respiratory effects. High 
concentrations of these alkanes may cause temporary irrita
tion of the nose and throat and headache, nausea, dizziness, 
drowsiness, anesthesia, and confusion. The short-term ESLs 
for alkanes are much higher than those for non-alkanes compo
nents, i.e., benzene, ethylbenzene, toluene and xylene (BTEX) 
in the condensate. The current short-term ESL for natural 
gas condensate is primarily driven by the BTEX’s ESLs. The 
acute health effects from exposure to natural gas condensate 
are mainly caused by the impacts of BTEX. If the short-term 
ESLs for BTEX are met, the short-term impacts for condensate 
emissions from OGS facilities are expected to be protective. 
Therefore, there is no need to conduct the short-term ESL re
view for condensate if BTEX impacts meet their respective ESL. 
Further review on BTEX is completed later in this document. 

The current (interim) short-term ESL (3,500 µg/m3) for crude oil 
was derived based on available occupational exposure limits for 
similar petroleum hydrocarbons (e.g., gasoline, naphtha, and 
kerosene) which is conservative. The new short-term ESLs for 
crude oil and other similar petroleum hydrocarbons, if developed 
following the 2006 TCEQ Guidelines to Develop ESLs and Ref
erence Values, may be higher approximately by a factor of two 
to three. Therefore, a higher hourly emission rate for crude oil 
emissions is expected to be protective.  
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The commission has determined that process streams that fall 
in the natural gas category must contain no less than 80 percent 
methane and ethane. The natural gas ESL was developed with 
the assumption that the natural gas stream would have no more 
than 20 percent VOCs. All other process streams should use 
either condensate or crude oil for estimating overall VOCs, or 
the specified contaminant as describe in the impacts category. 

The determination of specific contaminants which need to be 
reviewed was based on actual emissions; variability of actual 
emissions; lowest, highest, and average weight percents of each 
contaminant; and contribution of each speciated contaminant 
based on weight percents and ESLs. The following 14 speci
ated contaminants were addressed: benzene, butanes, cyclo
hexane, decane, ethylbenzene, heptane, methylcyclohexane, 
n-hexane, nonanes, octanes, pentanes, propane, toluene, and 
xylene. These 14 were chosen because they were the only spe
ciated contaminants with more than four data points (equals a 10 
percent statistical cut-off) from the 44 registrations. The chem
icals which showed the highest potential culpability for impacts 
were benzene, toluene, xylene, ethylbenzene, cyclohexane, and 
methylcyclohexane. 

Cyclohexane and methylcyclohexane were evaluated and de
termined to not be contaminants that drive the need for an im
pacts review. The commission determined that the conservative 
modeling results for these contaminants resulted in values which 
were higher than the actual emissions represented in the 44 reg
istrations. Additionally, comparing the conservative modeling to 
the actual concentrations, the commission has seen from moni
toring emissions of cyclohexane, and methylcyclohexane are not 
expected to cause an exceedance of ESLs. Three out of 14 data 
points had represented actual emissions for cyclohexane which 
were above the 0.32 lb/hr allowable emissions for cyclohexane 
at 50 feet for fugitive releases; 11 out 14 had represented actual 
emissions which were less than 50 percent of 0.32 lb/hr. Seven 
out of seven data points for methylcylcohexane had represented 
emissions which were below the 0.80 lb/hr allowable emissions 
for methylcyclohexane at 50 feet for fugitive releases. 

The magnitude of some of the actual emissions, variability of 
emissions, and variability of weight percents of xylene, toluene, 
and ethylbenzene from the 44 registrations, the weighted contri
butions to impacts, in comparison to allowable emissions based 
on the impacts tables, required further review by the commis
sion. The represented emissions for 26 of 33 data points were 
below the allowable emissions of 0.146 lb/hr at 50 feet for toluene 
fugitives. The actual represented emissions for 21 of 27 data 
points were below the allowable emissions of 0.08 lb/hr at 50 
feet for xylene fugitives. Similar results were seen when ethyl-
benzene was reviewed in typical registrations. Based on this 
evaluation, impacts evaluations and emission limitations for xy
lene, toluene, and ethylbenzene were determined to not be nec
essary for individual registrations. 

Benzene was confirmed as the main contaminant of VOC for im
pacts review. Thirty-four data points were obtained for benzene 
from the 44 registrations. In particular, the average weight per
cent was 3, the high-weight percent was 18, and the low-weight 
percent was 0.008. For at least two categories (high and aver
age) the culpability of benzene’s contribution to the impact anal
ysis was the greatest of all contaminants evaluated. Benzene is 
considered a relatively toxic air contaminant, and erring on the 
side of caution, the commission has determined that impacts of 
benzene must be evaluated for distances to receptors between 
50 feet and 5,500 feet. Additionally, 17 out 34 data points were 

represented below 0.039 lb/hr allowable emissions for fugitive 
releases at 50 feet, and 20 out of 34 data points were repre
sented at or below 0.04 lb/hr, showing the potential for many 
sites to have negligible emissions of benzene. 

Based on the commission’s analysis, only benzene hourly and 
annual emissions need to demonstrate acceptable impacts 
when distances to receptors are between 50 feet and 5,500 feet, 
unless they are below the minimum lb/hr established in the rule. 
Speciated emissions and total VOCs emissions must be based 
on site specific or defined representative analysis. Demon
stration of meeting the impacts for benzene is a reasonable 
surrogate for a demonstration for total VOC emission limits in 
this PBR. The analysis determined that if benzene can meet the 
impacts analysis and are protective, then all remaining VOCs 
should meet the impacts analysis and be protective because it 
has the highest combination of greatest weighted concentration 
and lowest ESLs of all the VOC contaminants identified for 
natural gas, condensate, and crude oil. 

Subsection (c) establishes the expectations for authorizations of 
new facilities, changes to existing facilities which increase emis
sions, and newly authorized activities of facilities which result 
in emissions. Subsection (c)(1) covers existing OGS which are 
authorized under previous versions of the OGS PBR and the 
changes which may occur at those locations. Subsection (c)(2) 
covers registration requirements for all new registrations or up
dates to existing registrations. Subsection (c)(3) establishes that 
the reasons for which the commission may deny a registration. 

Subsection (c)(1) covers various possible changes at existing 
OGS. Subsection (c)(1)(A) covers situations where new facilities 
are added to an OGS, registration of those facilities is required 
following subsection (b)(5). When changes occur to existing fa
cilities which increase their potential to emit, or increase emis
sions above previously certified emission limits, registration of 
those facilities is required following subsection (b)(5). In both of 
these circumstances, the new and changing facilities must be 
evaluated under all portions of the PBR. At those same sites, 
other facilities which are not affected by the new or changing 
facilities are not required to meet the requirements of the PBR. 
However, existing unchanged facilities must be included in the 
site-wide protectiveness evaluation. 

Subsection (c)(1)(B) covers very small possible changes at ex
isting OGS and establishes appropriate minimal requirements 
and waives full registration and review. Common changes at 
OGS include updating and adding sections of piping, associ
ated fugitive components, and small equipment additions. Ad
ditionally, small engines (up to 100 hp) are often added to sup
plement other equipment operations. These types of changes 
are inconsequential when considering all other potential and ac
tual emission sources at an OGS. These types of changes are 
also commonly made, and placing registration, notification, or 
other prescriptive requirements is burdensome and unnecessary 
in the commission’s opinion. The negligible increases adopted 
by the commission would be limited to emissions less than or 
equal to 1.0 tpy VOC, 5 tpy NOX, 0.01 tpy benzene, and 0.05 
tpy H2S. These values were established well below any appli
cable threshold and should not contribute to any impact evalua
tion exceedances. The values adopted for VOC and NO are no 
greater

X 

 than 4 percent of the total maximum annual emissions 
which would be allowed under this section (Level 2 of the PBR). 
The values for H2S and benzene are less than 4 percent of the 

 nnual emissions of Level 1 of the PBR. Additional details total a
on the level limits are discussed in paragraphs regarding sub-
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sections (g) and (h). These increases are also limited to a rolling 
12-month period because the commission does not want to au
thorize perpetual changes at an OGS without agency review or 
compliance demonstrations. To ensure proper operation and ac
curate accounting, these negligible changes and additions would 
be required to follow BMPs, keep records over a rolling 60-month 
period, and not result in changes at other facilities at the site or 
increase the OGS potential to emit air contaminants. Keeping 
records over a rolling 60-month period is the same duration as 
Title V permit recordkeeping requirements. Title V permit record-
keeping requires the longest or same duration of recordkeeping 
in comparison to other state of Texas and federal rules. Keeping 
records over a rolling 60-month period ensures compliance and 
practical enforceability. Negligible changes still need to comply 
with technical requirements after recordkeeping is no longer re
quired. Negligible changes are not counted toward registration 
requirements after recordkeeping is no longer required. Negligi
ble changes must still be incorporated into the next revision or 
certification of a registration. 

Subsection (c)(1)(B)(v) covers like-kind replacement of existing 
facilities under very specific circumstances. If all requirements 
are met, the entire OGS does not need to undergo a full review 
since under these limited circumstances it is not appropriate or 
necessary for protectiveness of continuing OGS operations. The 
first criteria are that the new replacement facility must have the 
same or less emissions than the facility being replaced. Next, 
there can be no other effect on the OGS’s emissions. The re
placement facility cannot trigger any federal NSR review require
ments and must comply with any applicable state or federal stan
dard. Finally, the replacement facility must be incorporated into 
the PBR registration or file at the next revision or renewal. With 
these options at existing authorized OGS, the industry is given 
flexibility to be responsive to resolve equipment problems be
fore failures and upsets occur and the commission is minimiz
ing unnecessary paperwork and resources for non-substantial 
changes. Additionally, replaced facilities cannot exceed major 
source or major modification thresholds as explained in subsec
tion (c)(2)(A). 

Subsection (c)(2) establishes expectations for all authorizations 
under this section and reminds all permit holders that this sec
tion does not authorize any major sources or major modifica
tions. In addition, any facility or activity which also is subject to 
a federal New Source Performance Standards (NSPS), National 
Emissions Standards for Hazardous Air Pollutants (NESHAP), 
or Maximum Achievable Control Standards (MACT) must meet 
those requirements, regardless of the requirements of this sec
tion. Federal standards applicable to OGS can be found in 40 
CFR Parts 60, 61 and 63 (NSPS, NESHAPs, and MACT stan
dards, respectively). Since the OGS PBR was last revised, sev
eral federal standards applicable to OGS have been adopted and 
proposed. The PBR is consistent with the existing federal stan
dards as much as possible. Sources (that is, facilities) subject to 
MACT standards are classified as either major sources or area 
sources. Major sources are sources that emit 10 tpy of any of 
the listed individual hazardous air pollutants (HAP), or 25 tpy of a 
mixture of HAPs. Area sources of HAPs are not major sources of 
HAPs. Though emissions from individual area sources are often 
relatively small, collectively their emissions can be of concern, 
particularly where large numbers of sources are in heavily pop
ulated areas. Most, if not all of, the federal rules that can apply 
to OGS are discussed briefly below. The brief discussions are 
not intended to replace familiarity with the federal rules as the 
EPA has recently been actively changing existing federal rules, 

proposing new federal rules, and adopting both the changes and 
new rules, including federal rules that are associated with or can 
be associated with OGS. Additionally, the EPA  is  reviewing OGS  
drilling operations which are beyond the scope of the OGS stan
dard permit and PBR rules. Given the recent scope of changes 
to and adoptions of NSPS and MACT rules associated with OGS 
and in general, the commission believes providing detailed de
scriptions of the federal rules would create confusion in the future 
between updated and new federal rules in comparison to this 
background document. Additionally, the commission believes 
that trying to explain some of the federal rules in more detail 
would add a level of detail that is beyond the scope of purpose 
for this background document. Specifically, the existing federal 
standards are listed: 

Oil & Natural Gas Production (MACT HH) 

National Emission Standards for Hazardous Air Pollutants for 
Source Categories from Oil and Natural Gas Production Facil
ities applies to oil and gas production facilities located at area 
sources and major sources of HAPs. For major sources of HAPs, 
the rule applies to glycol dehydration units, tanks with potential 
for flash emissions, certain fugitive component emission sources 
at natural gas processing plants, and compressors in volatile 
hazardous air pollutant service which are located at natural gas 
processing plants, unless exemptions apply. For area sources 
of HAPs, the rule applies to triethylene glycol (TEG) dehydration 
units for which controls are required at certain trigger levels. 

Transmission and Storage (MACT HHH) 

National Emission Standards for Hazardous Air Pollutants from 
Natural Gas and Transmission and Storage Facilities applies to 
natural gas transmission and storage facilities that transport or 
store natural gas prior to entering pipeline to a local distribution 
company or to a final end user if no local distribution company, as 
specified in the rule. For major sources of HAPs, the rule applies 
to glycol dehydration units, unless exemptions apply. There are 
no requirements for area sources of HAPs in the rule. 

Stationary Reciprocating Internal Combustion Engines (RICE) 
(MACT ZZZZ) 

National Emissions Standards for Hazardous Air Pollutants for 
Stationary Reciprocating Internal Combustion Engines applies 
to RICE engines that are located at major sources and area 
sources of HAPs, unless exemptions apply. A stationary RICE is 
any internal combustion engine which uses reciprocating motion 
to convert heat energy into mechanical work energy and which 
is not mobile. 

Petroleum Liquids Storage Vessels for Which Construction, Re-
construction, or Modification Commenced After June 11, 1973 
and Prior to May 19, 1978 (NSPS Subpart K) 

The rule applies to each storage vessel for petroleum liquids 
which has a storage capacity greater than 40,000 gallons. The 
rule does not apply to storage vessels for petroleum or conden
sate located at drilling and production sites prior to custody trans
fer. 

Petroleum Liquids Storage Vessels for Which Construction, Re-
construction, or  Modification Commenced After May 18, 1978 
and Prior to July 24, 1984, (NSPS Ka) 

The rule applies to each storage vessel containing petroleum 
liquids with a storage capacity greater than 40,000 gallons for 
which construction, reconstruction, or modification commenced 
after May 18, 1978 and prior to July 24, 1984. The rule does not 
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apply to each storage vessel with a capacity less than 420,000 
gallons used for petroleum or condensate prior to custody trans
fer. 

Volatile Organic Liquids Storage Vessels (Including Petroleum 
Liquid Storage Vessels) for Which Construction, Reconstruction, 
or Modification Commenced After July 23, 1984 (NSPS Kb) 

The rule applies to each storage vessel containing volatile or
ganic liquids with a storage capacity greater than or equal to 75 
cubic meters (approximately 19,800 gallons) for which construc
tion, reconstruction, or modification commenced after July 23, 
1984, except that storage vessels are exempt based on capacity 
and maximum true vapor pressure of the liquid being stored, as 
specified in the rule. Pressure vessels are exempt, as specified. 
Storage vessels at specified industry types are exempt. Storage 
vessels permanently attached to mobile vehicles are exempt, as 
specified. Each storage vessel with a design capacity less than 
or equal to 1,589.874 cubic meters (approximately 420,000 gal
lons) storing petroleum or condensate prior to custody transfer 
is exempt, as specified. 

Stationary Gas Turbines (NSPS GG) 

Standards of Performance for Stationary Gas Turbines applies to 
stationary gas turbines that have a peak load equal to or greater 
than 10 million Btu/hr based on the lower heating value of the fuel 
and that commenced construction, modification, or reconstruc
tion after October 3, 1977, except that some turbines may be ex
empt from some of the rule requirement, as specified. Stationary 
combustion turbines subject to the requirements of NSPS KKKK 
(discussed below) are exempt from NSPS GG requirements. 

Equipment Leaks of VOC From Onshore Natural Gas Process-
ing Plants (NSPS KKK) 

Standards of Performance for Equipment Leaks of VOC from 
Onshore Natural Gas Processing Plants applies to sources at 
onshore natural gas processing plants that commenced con
struction, reconstruction, or modification after January 20, 1984, 
as specified and defined, and to compressor stations, dehydra
tion units, sweetening units, underground storage tanks, field 
gas gathering systems, and liquefied natural gas units if located 
at onshore natural gas processing plants. Exceptions for the rule 
apply as specified. Sources covered by NSPS Subparts VV or 
GGG are excluded from NSPS KKK. 

Onshore Natural Gas Processing SO2 
Emissions (NSPS LLL) 

Standards of Performance for Onshore Natural Gas Processing; 
SO2 

Emissions applies to natural gas sweetening units and natu
ral gas sweetening units followed by sulfur recovery units (SRUs) 
that commenced construction or modification after January 20, 
1984. Sites with a design capacity of less than 2 long tons per 
day of H2S (as  sulfur) have only recordkeeping requirements. 
Sites that completely re-inject acid gas into oil-or-gas-bearing 
geologic strata or that do not release acid gas to the atmosphere 
are not required to comply with the subpart. 

Compression ignition (CI) internal combustion engines (ICE) 
(NSPS IIII) 

Standards of Performance for Stationary Compression Ignition 
Internal Combustion Engines applies to manufacturers, owners, 
and operators of stationary compression ignition internal com
bustion engines as specified in the rule. Several applicability 
dates are listed in the rule and depend on engine size, date of 
manufacture or remanufacture of the engine, and use of the en

gine, as specified in the rule. Exemptions apply as specified in 
the rule. 

Stationary spark ignition (SI) internal combustion engines (ICE) 
(NSPS JJJJ) 

Standards of Performance for Stationary Spark Ignition Internal 
Combustion Engines applies to manufacturers, owners, and op
erators of stationary spark ignition internal combustion engines 
as specified in the rule. Several applicability dates are listed in 
the rule and depend on engine size, engine type, date of man
ufacture or remanufacture of the engine, and use of the engine, 
as specified in the rule. Exemptions apply as specified in the 
rule. In general, the rule is applicable to engines manufactured, 
modified, or reconstructed after June 12, 2006. 

Standards of Performance for Stationary Combustion Turbines 
(NSPS KKKK) 

Standards of Performance for Stationary Combustion Turbines 
applies to stationary combustion turbines with a heat input at 
peak load equal to or greater than 10.7 gigajoules (10 MMBtu; 
heat input determination does not including heat recovery or duct 
burners) per hour, based on the higher heating value of the fuel, 
which commenced construction, modification, or reconstruction 
after February 18, 2005. Exemptions apply as specified in the 
rule. 

National Standards for Hazardous Air Pollutants for Stationary 
Combustion Turbines (MACT YYYY) 

National Emission Standards for Hazardous Air Pollutants for 
Stationary Combustion Turbines applies to existing, new, or re
constructed stationary combustion turbines at major sources of 
HAPs. Exemptions apply as specified in the rule. 

National standards for equipment leaks (MACT H) 

National Emissions Standards for Organic Hazardous Air Pollu
tants for Equipment Leaks applies to pumps, compressors, ag
itators, pressure relief devices, and other specified equipment 
that operate in organic service 300 hours or more during a cal
endar year within sources subject to MACT subparts that refer
ence MACT H. Exemptions apply as specified in the rule. 

National standards for separators 

National Emission Standards for Oil-Water Separators and Or-
ganic-Water Separators applies to oil-water and organic-water 
separators for which an NSPS or NESHAP subpart or another 
MACT subpart references MACT VV. 

National standards for equipment leaks (NESHAP V) 

National Emission Standard for Equipment Leaks applies to 
pumps, compressors, pressure relief devices, sampling connec
tion systems, and other sources operating in volatile hazardous 
air pollutant service. 

General provisions (MACT A, NESHAP A, and NSPS A) 

MACT A, NESHAP A, and NSPS A apply in general. For exam
ple, NSPS KKK allows for flares for compliance and references 
the general control device and work practice requirements for 
flares under NSPS A, 60.18. 

Compliance Assurance Monitoring and Periodic Monitoring 

Compliance assurance monitoring (CAM) is a federal monitor
ing program implemented under the authority of Chapter 122, 
Subchapter G, to establish minimal monitoring requirements 
for state and federal rules for emission units (emission units as 
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defined in Chapter 122) that lack sufficient monitoring, testing, 
and recordkeeping requirements to demonstrate compliance 
with emission limitations or standards. Since OGS authorized 
under PBR Level 2 and standard permit can also be applicable 
to the federal operating permit program, CAM should be con
sidered. Periodic monitoring is a federal monitoring program 
implemented under the authority of Chapter 122, Subchapter G, 
and applies to emission units at sites with emission limitations 
or standards. An emission unit requires periodic monitoring 
if the emission limitation or standard that the unit is subject 
to does not specify periodic monitoring (which may consist 
of recordkeeping) that is sufficient to yield reliable data from 
a relevant time period that is representative of the emission 
unit’s compliance with the applicable requirement and testing, 
monitoring, reporting, or recordkeeping sufficient to assure 
compliance with the applicable requirement. Since OGS au
thorized under standard permit can also be applicable to the 
federal operating permit program, periodic monitoring should be 
considered. Some requirements that could be considered CAM 
and periodic monitoring requirements were added to the OGS 
PBR rules. The CAM and periodic monitoring requirements in 
the OGS rules do not trump more stringent CAM and periodic 
monitoring requirements under the oil and gas GOPs and in 
SOPs. 

Finally, all facilities and activities must also comply with any ap
plicable  state regulation as stated in subsection (c)(2)(C).  All fa
cilities and sources in Texas must comply with various require
ments in Chapter 101. The commission notes the most common 
parts of this chapter affecting OGS are Subchapter F, Emissions 
Events and Scheduled Maintenance, Startup, and Shutdown Ac
tivities, and §101.4, Nuisance. Potential nuisance conditions do 
not only occur with oil and gas from odors or smoke, but in many 
cases in-plant roads work areas traffic and activities may gener
ate substantial dust problems. Where necessary, operators are 
reminded that sufficient care and controls must be taken with all 
material handling and traffic which may cause dust so as to not 
cause a nuisance. 

All sites in Texas must comply with opacity limitations in 30 TAC 
Chapter 111, Control of Air Pollution from Visible Emissions and 
Particular Matter, including the 20 percent opacity requirement 
and appropriate compliance demonstrations. 

All OGS, especially sour sites, must ensure compliance with the 
ambient air standards in Chapter 112. The property-line determi
nations must show compliance with SO2 

property-line standards 
ranging from 715 µg/m3 to 1021 µg/m3 (0.28 ppmv in Galveston  
or Harris Counties, 0.32 ppmv in Jefferson or Orange Counties, 
and 0.4 ppmv for the remainder of the state) and H2S standards 
range from 108 µg/m3 to 162 µg/m3 (depending on impacts oc
curring at residences, businesses, or on commercial property). 
These standards were evaluated and this proposal relies on us
ing the most stringent of standards so that a simplified set of 
acceptable emission tables could be developed. Sulfur recov
ery under Chapter 112 is not addressed here as no SRUs will be 
allowed under the standard permit. 

In addition, sites in nonattainment and near nonattainment 
counties must comply with various standards in 30 TAC Chapter 
115, Control of Air Pollution from Volatile Organic Compounds, 
for VOCs and 30 TAC Chapter 117, Control of Air Pollution 
from Nitrogen Compounds, for NOX. The affected areas include 
the following: Houston/Galveston/Brazoria (HGB) - Brazoria, 
Chambers, Fort Bend, Galveston, Harris, Liberty, Montgomery, 
and Waller Counties; Dallas/Ft. Worth (DFW) - Collin, Dallas, 

Denton, Ellis, Johnson, Kaufman, Parker, Rockwall, and Tarrant 
Counties; Beaumont/Port Arthur (BPA) - Hardin, Jefferson, and 
Orange Counties; and East Texas counties (ETC) - Anderson, 
Brazos, Burleson, Camp, Cass, Cherokee, Franklin, Freestone, 
Gregg, Grimes, Harrison, Henderson, Hill, Hopkins, Hunt, Lee, 
Leon, Limestone, Madison, Marion, Morris, Nacogdoches, 
Navarro, Panola, Rains, Robertson, Rusk, Shelby, Titus, Up
shur, Van Zandt, and Wood Counties. The requirements in 
Chapter 115 include: Subchapter B, Divisions 1 and 2, Stor
age of Volatile Organic Compounds and Vent Gas Control, 
respectively; Subchapter C, Division 1, Loading and Unloading 
of Volatile Organic Compounds; Subchapter C, Division 3, 
Control of Volatile Organic Compound Leaks from Transport 
Vessels; and Subchapter D, Divisions 2 and 3, concerning 
fugitive emission control in natural gas/gasoline processing 
operations. Depending on the vapor pressure at which certain 
liquids are stored or transferred, and the quantity of liquids being 
processed, for both crude and condensate, different control 
devices are required to reduce or eliminate air contaminants. 
Further, the site’s location will require more stringent controls 
if located in serious or severe nonattainment areas. Like other 
state regulations, there are exemptions depending on specific 
operations at a given site. 

Those OGS which have combustion devices and are located 
in nonattainment and near nonattainment counties must com
ply with requirements in Chapter 117. For stationary, reciprocat
ing internal combustion engines, NOX 

emission limits for speci
fied areas vary and depend on several criteria: the type of fuel 
being used, the hp of the engine, and the date of modification 
(modification of an existing facility as defined under §116.10), 
reconstruction, or relocation. The compliance date, which deter
mines when a given engine is subject, will also vary. Additionally, 
there are different NOX 

emissions limits based on whether a site 
is considered major or minor. Again, there are exceptions for 
when engines in a specified area are exempted from the provi
sions of Chapter 117. There are also Chapter 117 restrictions 
that apply to water heaters, small boilers, and process heaters, 
which are covered under Subchapter E, Multi-Region Combus
tion Control, Division 3. There are applicable dates and oper
ating parameters which will cause certain equipment to become 
applicable to these provisions, including but not limited to max
imum Btu capacity, manufacture date, and heat output. Under 
Subchapter E, Division 1, electric generating units are subject 
to limitations based on installation date, use for compensation, 
use in turbine exhaust ducts, and area of location. Each provi
sion under Chapter 117 will require different methods of reporting 
and recordkeeping as well and will vary depending on location 
and the subchapter under which a company or facility is subject. 

Subsection (c)(3) has been revised so that the grounds for deny
ing a PBR  have been replaced with additional requirements an 
applicant must meet in order to qualify for this PBR. The revised 
language states that to be eligible for this PBR, an applicant: 
shall meet the requirements of the PBR; shall not misrepresent 
or fail to disclose fully all relevant facts in obtaining the permit; 
and shall not be indebted to the state for fees, payment of penal
ties, or taxes imposed by the statutes or rules within the com
mission’s jurisdiction. 

Subsection (c)(4) has been added in response to comments that 
the commission should develop an authorization under this sec
tion for facilities which result in negligible emissions and there
fore should not be required to comply with the complexity of the 
section’s new requirements. Using the impacts evaluation at 
very conservative values (50-foot distance), typical small well
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head operations, facilities, and materials, the commission has 
defined a subset of facilities which only need to be kept in good 
working order in order to minimize emissions, and otherwise 
should not require more extensive requirements, registration, 
records, or monitoring. 

To ensure that only the smallest group of facilities and associ
ated emissions are excluded from the notification, registration, 
emission calculation, impacts analysis and other requirements 
of the PBR, the commission has limited the scope of subsection 
(c)(4)(A) to all dependent facilities in 1/4 mile of a project. This 
is also consistent with the applicability requirements throughout 
this section and the standard permit. 

The agency has determined that at a particular level of produc
tion some facilities may be of such insignificant emissions levels 
that requiring notification or registration is overly burdensome. 
This evaluation includes (but not limited to) stripper wells pro
ducing up to 10 barrels of oil equivalent per day or natural gas 
up to 60,000 cfd. At many of these locations, small engines are 
used for a variety of purposes. The commission determined en
gines with a site hp rating less than 450 hp and operating on 
sweet natural gas would not exceed the NO2 

allowable impact 
using the most restrictive value in the commission modeling ta
bles. Further, engines with a site hp rating of less than 100 hp 
and operating on sour gas containing no more than 10,000 parts 
per million weight (ppmw) H2S would not exceed the allowable 
SO2 

impact using the most restrictive value in commission’s mod
eling tables. Engines with a site hp rating of less than 20 hp and 
operating on sour gas containing greater than 10,000 ppmw H2S 
but no more than 50,000 ppmw H2S would not exceed the allow
able SO2 

impact using the most restrictive value in the commis
sion’s modeling tables. 

With input from industry, the agency was able to establish that 
the smallest facilities associated with oil and gas production are 
typically wellheads, pump-jacks, Christmas trees, and metering 
stations. Emissions associated with the smallest of these facil
ities are mainly from fugitive components, while slightly larger 
facilities can have additional sources, such as separators and 
tanks. For the purpose of this evaluation separator natural gas 
and liquids were assumed to be routed to  an  available  sales  
pipeline. Furthermore, the agency assumed the smallest facil
ities included a maximum of four pump seals and four open-
ended lines. These assumptions were based on staff experi
ence and industry support. The agency took the approach of de
termining the typical component and facility count at which these 
small facilities may operate and remain under the exclusion level 
to ensure that limited records and compliance demonstrations 
would be necessary. 

In order to determine the number of components at which this 
level could be established at a site handling natural gas only (with 
no liquid separation or storage) with fugitive components (in gas 
service) being the only significant source of VOC, the data col
lected was compared against the impact tables referenced within 
the oil and gas package associated with natural gas emissions. 
This natural gas table shows protective emission rates for natural 
gas based on the short-term ESL of 18,000 µg/m3. Additionally, 
for the purpose of this evaluation, the agency used the fugitive 
adjustment factors established and typically used for air model
ing. Based on the tables developed for the protectiveness re
view, the emission rate for fugitive components at a 3-foot stack 
height and 50-foot distance to receptor was 6.9 lb VOC/hr; how
ever, since this corresponds to a yearly emission rate greater 
than 25 tpy, it was adjusted to 5.7 lb/hr, which is equivalent to 

25 tpy. As a result, a small facility could have piping and fugi
tive components handling natural gas up to a maximum of 135 
valves, 135 open-ended lines, 135 "other" component type, any 
combination of connectors and flanges up to 2,000 components. 
Note that this fugitive emission calculation is based on an as
sumed 97 percent VOC content in the gas. 

In order to determine the number of components at which this 
level could be established at a site handling liquids or natural 
gas (with no liquid separation or storage) with fugitive compo
nents being the only significant source of VOC, the  data  collected  
was compared against the impact tables referenced within the 
oil and gas package associated with condensate/crude oil emis
sions. The condensate/crude oil tables show protective emis
sion rates for condensate/crude oil based on the short term ESL 
of 3,500 µg/m3. Additionally, for the purpose of this evaluation, 
the agency used the fugitive adjustment factors established and 
typically used for air modeling. Based on the tables developed 
for the protectiveness review, the emission rate for fugitive com
ponents at a 3-foot stack height and 50-foot distance to receptor 
was 1.33 lb VOC/ hr,  which  corresponds to 5.82 tpy.  As a re
sult, a small facility could have piping and fugitive components 
handling liquids and natural gas up to a maximum of 25 valves, 
25 open-ended lines, 25 "other" component type, any combina
tion of connectors and flanges up to 2,000 components. Note 
that this fugitive emission calculation is based on an assumed 
97 percent VOC content in the liquid and components in light liq
uid service. 

In order to determine the number of components at which this 
level could be established at a site handling liquids or natural 
gas (with no liquid separation or storage) with fugitive compo
nents being the only significant source of VOC, the data collected 
was compared against the impact tables referenced within the 
oil and gas package associated with condensate/crude oil emis
sions. The condensate/crude oil tables show protective emis
sion rates for condensate/crude oil based on the short-term ESL 
of 3,500 µg/m3. Additionally, for the purpose of this evaluation, 
the agency used the fugitive adjustment factors established and 
typically used for air modeling. Based on the tables developed 
for the protectiveness review, the emission rate for fugitive com
ponents at a 3-foot stack height and 50-foot distance to receptor 
was 1.33 lb VOC/hr, which corresponds to 5.82 tpy. As a result, a 
small facility could have piping and fugitive components handling 
liquids and natural gas up to a maximum of four pump seals; four 
open-ended lines; and any combination of valves, flanges, and 
connectors, or meter runs up to 225 components. Note that this 
fugitive emission calculation is based on an assumed 97 percent 
VOC content in the liquid and components in light liquid service. 

The method used to determine this level for the larger small sites 
is similar as the method used above, with the difference being 
that the significant sources of VOC at these sites are produced 
water tanks and loading and fugitive components. The amount 
of fugitive components able to be at a site and still be protective 
must be less than the case above where fugitive emissions were 
the only significant source of VOC emissions and the site was 
limited to less than 1.33 lb VOC/hr to be protective at a 50-foot  
distance from facility to receptor. It was decided that five pump 
seals and five open-ended lines and any combination of valves, 
flanges, and connectors or meter runs totaling 150 components 
was appropriate, which corresponds to about 1.02 lb VOC/hr. 
Since 1.02 lb VOC/hr is less than  the 1.33 lb VOC/hr,  it  allows  
other VOC emission sources to be present at the site. Note that 
this fugitive emission calculation is based on an assumed 97 
percent VOC content in the liquid. 
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Loading hourly emissions were estimated with the AP-42 loading 
equation using typical condensate properties from AP-42 (Reid 
vapor pressure (RVP) 7 (gasoline) with 1.45 splash loading sat
uration factor, 4.3 psia true vapor pressure, 68 lb/lbmol molec
ular weight, liquid temperature of 70 degrees Fahrenheit, and 
hourly loading rate of 8,000 gallons/hour). It should be noted 
that splash loading was assumed as it is has been the agency’s 
experience that industry practice is to use either vacuum trucks 
or pump trucks with splash loading. From this calculation and the 
assumption that 1 percent of the emissions are VOC from pro
duced water, the hourly loading emission rate is 0.80 lb VOC/hr. 

Using the weighted ratio method, it was determined that tank 
emissions of 15.56 lb VOC/hr is protective with 1.02 lb VOC/hr  
fugitive emissions and 0.80 lb VOC/hr loading emissions. A sim
ilar approach was also taken to look at H2S and benzene emis
sions using the protectiveness values based on the one-hour 
state ambient air quality standard of 108 µg/m3 for H2S and  the  
short-term ESL of 170 µg/m3 for benzene. Using this 15.56 
lb VOC/hr protective tank emission rate and other information, 
the agency developed a volumetric flow rate of produced water 
(1,205 barrels produced water per day) that corresponds to a site 
that has protective emissions at the shortest distance to receptor 
of 50 feet. How this flow rate was developed is described here. 
The agency obtained information on worst-case conditions for 
stripper wells from industry. The conditions are: 1) 150 - 200 
psig separator pressure, 2) 100 - 120 degrees Fahrenheit sepa
rator temperature, 3) 14.7 ambient pressure, 4) 90 - 95 degrees 
Fahrenheit ambient temperature, 5) 10 barrels per day crude oil 
production rate, 6) 50 - 60 American Petroleum Institute (API) 
gravity for condensate, 7) 25 - 38 API gravity for crude oil, 8) rel
atively high RVP for condensate, and 9) lower RVP for crude oil. 
Since sample data could not be found with all the criteria above 
satisfied, the approach taken was to review a variety of conden
sate and crude oil samples and use E&P Tanks to estimate tank 
flash, working, and breathing emissions. The samples were from 
the E&P Geographical Database, permitting applications, and in
dustry supplied data. The cases reviewed for condensate were 
cases found to be representative of condensate liquid with high 
VOC content based on API gravity being above 50 - Southeast 
Region 23 (SE23), SE24, Southwest Region 22-33, (SW22-33). 
There were no condensate cases found with any H2S content. 
The cases reviewed for crude oil were cases found to be rep
resentative of crude oil with lower API gravity and RVP - three 
permit application submittals for typical condensate, one indus
try submittal of typical Permian Basin data, SW1, SW3, SW6-8, 
and SW10. It should be noted that all of the crude oil cases had 
H2S present ranging from 0.01 - 3.82 mol percent. 

The program was run using the separator pressure and temper
atures, and material characteristics (composition, C10+ charac
teristics, API gravity, RVP) from the actual sampled data. Each 
run was done with an ambient pressure and temperature of 14.7 
psia and 95 degrees Fahrenheit, respectively. Produced water 
emissions were calculated as 1 percent of either the crude or 
condensate emissions. The ratio of the emissions (VOC, H2S, 
and benzene) to the volumetric flow rate was calculated for each 
case so that each case could be compared. This ratio was then 
used with the rate of emissions (VOC, H2S, and benzene) deter
mined to be protective for produced water tanks from the mod-
eling/impacts tables to calculate the volumetric flow rates that 
correspond to protective emission rates. The minimum flow rate 
found to correspond to a protective emission rate of VOC, H2S, 
and benzene, with VOC limiting the number, is 1,205 barrels pro
duced water per day. 

The method used to determine this level for the larger small sites 
that require more fugitive components and have less produced 
water in tanks and loaded out than the scenario above is simi
lar to the method used above. The significant sources of VOC 
at these sites are produced water tanks and loading and fugi
tive components. The amount of fugitive components able to 
be at a site and still be protective must be less than the case 
above where fugitive emissions were the only significant source 
of VOC emissions and the site was limited to less than 1.33 lb 
VOC/hr to be protective at a 50-foot distance from facility to re
ceptor. It was decided that two pump seals and two open-ended 
lines and any combination of valves, flanges, and connectors or 
meter runs totaling 230 components was appropriate, which cor
responds to about 1.30 lb VOC/hr. Since 1.30 lb VOC/hr is less 
than  the 1.33 lb VOC/hr,  it  allows other VOC emission sources to 
be present at the site. Note that this fugitive emission calculation 
is based on an assumed 97 percent VOC content in the liquid. 
Based on a calculation of fugitive emissions from components in 
water service, it was determined that the emissions of 500 com
ponents in water service are less than 10 percent of the amount 
protective at a 50-foot distance from facility to receptor (1.33 lb 
VOC/hr). Because of this, up to a maximum of five pump seals; 
five open-ended lines; and any combination of valves, flanges, 
and connectors totaling 150 components in VOC service and 500 
components in water service are allowed. 

Loading hourly emissions were estimated with the AP-42 loading 
equation using typical condensate properties from AP-42 (RVP 
7 (gasoline) with 1.45 splash loading saturation factor, 4.3 psia 
true vapor pressure, 68 lb/lbmol molecular weight, liquid tem
perature of 70 degrees Fahrenheit, and hourly loading rate of 
8,000 gallons/hour). It should be noted that splash loading was 
assumed as it is has been the agency’s experience that indus
try practice is to use either vacuum trucks or pump trucks with 
splash loading. From this calculation and the assumption that 
1 percent of the emissions are VOC from produced water, the 
hourly loading emission rate is 0.80 lb VOC/hr. 

Using the weighted ratio method, it was determined that tank 
emissions of 15.0 lb VOC/hr is protective with 1.30 lb VOC/hr 
fugitive emissions and 0.80 lb VOC/hr loading emissions. A sim
ilar approach was also taken to look at H2S and benzene emis
sions using the protectiveness values based on the one-hour 
state ambient air quality standard of 108 µg/m3 for H2S and the 
short-term ESL of 170 µg/m3 for benzene. Using this 15.00 lb 
VOC/hr protective tank emission rate and other information, the 
agency developed a volumetric flow rate of produced water (580 
barrels produced water per day) that corresponds to a site that 
has protective emissions at the shortest distance to receptor of 
50 feet. This flow rate was developed in the same manner as 
described for the scenario above. 

The commission expects that as new wells age and production 
declines that groups of facilities registered under Level 1 or Level 
2 of this section will move into this category and ultimately void 
their registrations if no future expansion is feasible at that time. 

Subsection (d) establishes which facilities are authorized under 
this section. Subsection (d)(1) specifically lists all facilities and 
sources considered in this evaluation. In accordance with com
ments from EPA, any standardized authorization mechanism 
must be unit-specific and not allow any uncertainty or unfore
seen facility authorization. The commission has evaluated 
numerous facilities, along with supporting infrastructure equip
ment for this PBR, including: fugitive components, including 
valves, pipe flanges and connectors, seals, instrumentation, 
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and associated piping; pumps and meters; separators, including 
gun barrels, free-water knockouts, oil/water, and membrane 
units; condensers for process operations; treatment and pro
cessing, including heater-treaters, methanol injection, glycol 
dehydrators, molecular or mole sieves, amine sweeteners, H2S 
scavenger chemical reaction vessels for sulfur removal, and 
iron sponge units; cooling towers; gas recovery units, including 
cryogenic expansion, absorption, adsorption, heat exchangers 
and refrigeration units; combustion units, including engines, 
turbines, boilers, reboilers, heaters and heater-treaters; storage 
tanks for crude oil, condensate, produced water, pressure tanks 
with liquid petroleum liquids, fuels, treatment chemicals, and 
slop and sump oils; surface support facilities associated with 
underground storage of gas or liquids; truck loading equipment 
(except for vacuum truck loading equipment); control or recovery 
equipment including vapor recovery systems, condensers for 
control or recovery, flares, vapor combustors, and thermal oxi
dizers; and temporary facilities used for planned maintenance, 
and temporary control devices for planned startup startups and 
shutdowns (except for planned MSS degassing operations). 

Subsection (d)(2) also lists the types of facilities and operations 
that are not authorized by this PBR. Several units and operations 
were excluded for various reasons for consideration under the 
PBR. Subsection (d)(2)(A) discusses SRU which are not autho
rized because it was discovered that when an SRU was pulled 
out of service for maintenance, the emissions typically exceed 
PSD applicability significance levels. This represents a major 
source as defined in §116.12, Nonattainment and Prevention of 
Significant Deterioration Review Definitions, which cannot be au
thorized by a PBR as referenced in subsection (c)(2)(A). The 
only way to prevent triggering federal PSD requirements is to 
maintain a second SRU to switch over during maintenance op
erations. Since the review of permitted OGS did not reveal any 
dual SRUs, the commission concluded that the industry was re
luctant to invest in the capital outlay, and consequently SRUs 
were excluded from the evaluation. Sour water strippers, which 
are  used to remove  H2S from water, were not evaluated for pro
tectiveness since they are associated with SRUs. In subsec
tion (d)(2)(B), CO2 

hot carbonate processing units were excluded 
since the commission was not able to obtain sufficient process
ing and emission data for production, or MSS emissions on these 
units from applications it reviewed. As a result the commission 
was not able to evaluate these units. The commission requested 
comments on CO2 

hot carbonate processing units, but received 
no information from commenters and therefore adopts subsec
tion (d)(2)(B) to exclude these units. 

The commission adopts subsection (d)(2)(C) to exclude water  in
jection facilities from authorization under this section. These are 
subsurface facilities involved in waste disposal activities, which 
are beyond the scope of the OGS production processes at the 
sites evaluated. Instead, many of these facilities and operations 
can claim PBR, §106.351. Transfer of liquefied petroleum gases, 
crude oil, or condensate by railcar, or marine barges was also 
excluded in subsection (d)(2)(D) as these operations were not 
found at sites in the commission’s review because larger OGS 
use pipeline transfer for economic and geographical reasons. 
However, if these operations occur on a small scale, other PBRs 
may be claimed, such as by §106.261 and §106.262. Subsection 
(d)(2)(E) excludes solid waste incinerators because they were 
rarely found in evaluations of existing authorized PBR and stan
dard permits. The resources required for a comprehensive eval
uation of potential emissions, control specifications, and impacts 
were determined to be unnecessary. In subsection (d)(2)(F), re-

mediation of water and soil as a result of petroleum spills is ex
cluded. These activities can be independently authorized under 
§106.533, Remediation, and in some cases, are covered by the 
Texas Railroad Commission regulations. Subsection (d)(2)(G) 
excludes direct contact cooling towers or heat exchangers to 
ensure that VOC and other air contaminants are not stripped 
from waste or product streams and inadvertently emitted to the 
atmosphere. Additionally, the commission has determined that 
direct contact cooling towers or heat exchangers is not good 
engineering practice for OGS. In response to comments, sub
section (d)(2)(H), which was proposed to prohibit the use of the 
PBR in an Air Pollutant Watch List (APWL) area for any appli
cable APWL contaminants for that area, has been deleted. The 
commission agrees that isolating the oil and gas industry is in
appropriate at this time and the need to more strictly control air 
pollutants in these areas justifies changes to the general require
ments for all PBRs. The current practice to closely evaluate any 
increases of pollutants of concern in AWPL designated areas 
will continue, and continuing to pursue this policy and practice 
will help ensure that PBR authorizations will not contribute to ex
isting, monitored problems in specified areas of the state. 

The commission adopts a requirement that any new facility, 
group of new facilities, or changes to existing facilities which 
increase the potential to emit or any increase in emissions 
over previously certified representations, and any associated 
emission control equipment at OGS under the PBR rule is sub
ject to BMP requirements. The commission adopts subsection 
(e) to require BMPs and minimum requirements for new and 
changed facilities at an OGS authorized under this section. 
These requirements are not applicable to existing, unchanged 
facilities at an OGS. For new and changing facilities, design and 
operation requirements are needed to prevent emissions from 
being generated or escaping from these sources. To emphasize 
the importance of BMP, the commission adopts subsection 
(e)(1) to reiterate the regulatory requirements from §101.221, 
Operational Requirements, for keeping all facilities’ capture, 
recovery, and control equipment in good working order. This 
is essential to ensure that facilities are meeting authorization 
limits. Additionally, the commission adopts subsection (e)(1) to 
require sites to establish a program for replacements, repairs, 
and maintenance on facilities for those chosen by the operator 
to meet the limitation of this section. The commission adopts 
subsection (e)(1)(A) for addressing compliance with manufac
turer’s specification and recommended programs applicable to 
equipment performance and effect on emissions as listed in 
subsection (e)(1)(A) has been added to ensure that equipment 
is operated as intended. The commission adopts subsection 
(e)(1)(A) as initially proposed and adds the words compliance 
with at the beginning of subsection (e)(1)(A) to provide clarity 
of meaning in response to comments. The commission adopts 
cleaning and routine inspection in subsection (e)(1)(B) to en
sure ensures that equipment is not left to operate endlessly 
without necessary routine attention. However, cleaning does 
not include degassing, which is separately addressed in the 
rule. The commission adopts subsection (e)(1)(B) as initially 
proposed and adds the word routine in front of inspection for 
clarity. The commission adopts subsection (e)(1)(C) to provide 
for replacement and repair of equipment on schedules which 
prevent equipment failures and maintain performance as listed 
in subsection (e)(1)(C). This is to ensure that when replacement 
and repair of equipment is necessary, it is done at an interval 
both consistent with manufacturer’s recommendations and 
at a time of the operators choosing. The commission has 
determined that replacements, repairs, and maintenance of 
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equipment are good engineering practice and necessary to 
ensure minimization of emission releases. 

The commission deletes the initially proposed language is sub
section (e)(2) and instead moves the initially proposed language 
from subsection (e)(3) to subsection (e)(2). The commission 
adopts subsection (e)(2) that requires OGS facilities to be oper
ated at least 50 feet from any property line or receptor (whichever 
is closer to the facility). Fifty feet is the limit of the modeled im
pacts, and should provide a reasonable buffer considering the 
potential location of many OGS throughout Texas. In the rare 
circumstance of a receptor on the site itself, 50 feet from the re
ceptor to the nearest facility would still be needed. Furthermore, 
the commission adopts subsection (e)(3)(A) as initially proposed 
and changes subsection (e)(3)(A) to subsection (e)(2)(A). Sub
section (e)(2)(A) requires that any valve that is for isolation and 
for safety purposes can only consist of fugitive components, and 
must meet the separation requirements of at least 1/2 the dis
tance of any applicable easement as defined by federal require
ments (49 CFR Part 195.210 and 195.248), guidance set forth 
by the Texas Railroad Commission, or local entities. The com
mission adopts subsection (e)(2)(B) to exempt from the 50 feet 
distance requirement any properly authorized existing facility, 
even if modified. The commission adopts subsection (e)(2)(C) 
to waive the distance limitation for existing OGS facilities which 
are located less than 50 feet from a property line or receptor 
when constructed and previously authorized. If modified or re
placed the operator shall consider, to the extent that good en
gineering practice will permit, moving these facilities to meet 
the 50-foot requirement. Replacement facilities must meet all 
other requirements of this section. The language under subsec
tion (e)(2)(C) is essentially as previously proposed with different 
wording used in response to comments to provide more clarity. 
In response to comments, the commission added language to 
subsection (e)(2)(C) to encourage moving facilities to meet the 
50-foot requirement. In response to comments, the commission 
added language to subsection (e)(2)(C) to indicate replacement 
facilities must meet all other requirements of the OGS PBR; the 
commission does not consider replacement of facilities as main
tenance as was claimed in comments. The commission deter
mines that replacement facilities are new facilities. Existing OGS 
facilities which are located less than 50 feet from a property line 
or receptor when constructed and previously authorized would 
be exempt from this distance limitation even if they are modified, 
unless good engineering practice would permit, since it is unfea
sible to move these facilities. The commission has also clarified 
that this distance is not applicable if a receptor is subsequently 
built within this buffer zone. 

The commission adopts subsection (e)(4) to provide for BMPs 
and minimum requirements for engines and turbines. The com
mission moves subsection (e)(4) to subsection (e)(3). The com
mission determines that, although not specifically stated in the 
OGS PBR rule, to eliminate confusion over when an OGS must 
register or notify the commission for engines and turbines and to 
account for engine and turbine rules and requirements that are 
not accounted for in §106.512, the OGS PBR rule language does 
not allow the previous out-dated requirement of §106.512 to be 
used. The commission determines that instead, new or modi
fied engines and turbines under the OGS PBR must meet spe
cific NOX, VOC, and CO requirements. These requirements cri
teria are based on Tier I BACT determinations, current Chapter 
117 requirements and federal 40 CFR Part 60 NSPS. The com
mission determines that some existing engines must meet spe
cific NOX 

requirements by specified phase-in dates. The com

mission adopts subsection (e)(4)(A) to require engines and tur
bines to meet the emission and performance standards listed 
in Table 9 in subsection (l). The commission moves this lan
guage to subsection (e)(3) to require engines and turbines to 
meet the emission and performance standards. The commis
sion changes Table 9 to Table 6 and changes subsection (l) to 
subsection (m). The commission adopts in subsection (m), Table 
6, "Engine and Turbine Emission Operational Standards" due to 
renumbering and to place the table next to the engine model
ing table. In response to comments, the commission adopts a 
fourth engine type, dual-fuel, and requires that it meet the stan
dards for 4-stroke lean-burn engines because of the similarity in 
operation and control options for both types of engines. Also the 
commission adopts a clarification that the rich and lean-burn en
gine standards apply to only non-emergency, spark-ignited rich 
and lean-burn engines. The manufacture date is the date of origi
nal manufacture unless reconstructed as defined by 40 CFR  Part  
60 NSPS regulations in which case the reconstruction date be
comes the manufacture date. Since many older engines may 
not be able  to be modified to reduce NOX 

emissions to the spec
ified levels without significant reconstruction, the commission is 
adopting certain specific criteria which allows these older en
gines to be replaced or retrofitted with controls over a reasonable 
period of time (no later than January 1, 2020, for rich-burn en
gines and no later than January 1, 2030 for lean-burn engines). 
NOX 

emission limits prior to those dates are based on the ex
isting requirements of §106.512 and the newly promulgated 40 
CFR Part 60 NSPS standards for spark-ignited stationary en
gines. Any rich-burn engine less than 100 hp does not have an 
applicable standard under the PBR because these engines typ
ically are not controlled. 2-stroke lean-burn engines less than 
500 hp do not have an emission standard because they typically 
are  used in specialized service and are insignificant as a class. 
Subsection(m), Table 6 applies standards to rich-burn engines 
greater than 100 hp, and lean-burn engines greater than 500 
hp, and lean-burn engines less than or equal to 500 hp man
ufactured on or after July 1, 2008. The commission proposed 
rich-burn engine standards that apply to engines greater than 
100 hp. In response to comments, the commission adopts stan
dards that apply to rich-burn engines greater than 500 hp. After 
reviewing cost data provided by several commenters, the com
mission believes that the majority of engines under 500 hp will 
be replaced with newer engines that meet or exceed the stan
dards in subsection (m), Table 6 within a reasonable amount of 
time. The commission does not believe the additional expense 
is appropriate given the remaining useful life of those engines. 
Rich-burn engines greater than 500 hp have until 2020 to mod
ify existing catalyst trains if necessary to meet this rule. This is 
the only additional control cost that has been imposed on the 
industry for rich or lean-burn engines in this rule. Costs are ex
pected to be minimal due to the schedule in subsection (m), Ta
ble 6 which allows current maintenance plans to incorporate the 
potential need for enhanced control. In response to one com
ment, the commission adopts a clarification that the standard for 
rich-burn engines manufactured after January 1, 2011 applies to 
engines manufactured on or after the date. Emission limitations 
are also established for CO and VOC emissions from engines 
and CO emissions from turbines, representing reasonable con
trol while allowing for retrofits for NOX 

control. The commission 
adopts a VOC standard for rich-burn engines greater than 100 
hp and manufactured before January 1, 2011. In response to 
comments, the commission adopts no VOC standard for these 
engines. The commission believes CO is an adequate surro
gate for VOC and that the initial sampling for CO combined with 
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quarterly monitoring for CO at sites with larger potential to emit 
is appropriate. The additional cost of monitoring for VOC has 
been eliminated but registrations still must contain appropriate 
estimates of emissions. The commission proposed subsection 
(e)(4)(B) for documenting an engine’s manufacturer date and 
type, hp rating, and any previous emissions results summaries in 
a registration. This language has been deleted from the adopted 
rule. This issue is addressed further in the response to com
ments. 

The commission adopts subsection (e)(3)(A) (proposed as sub
section (e)(4)(C)) for limiting fuel for engines. Fuel for engines 
is limited to sweet gas or liquids to minimize potential emissions 
of SO2 

and maintain engine components for proper operation. 
Certain lean-burn engines under 500 hp firing sour gas are used 
in the field and, if these engines meet Table 6 in subsection (m) 
and follow the BMP, they are authorized under the PBR. The 
commission adopts subsection (e)(3)(A) (proposed as (e)(4)(C)) 
to provide diesel fueled engines used for back-up power gener
ation and periodic power needs at OGS if the fuel has no more 
than 0.05 percent sulfur and is operated less than 876 hours 
per rolling 12-month period. The commission deletes the sweet 
gas or liquids language from subsection (e)(4)(C) in response 
to comments. The commission determines that limiting use to 
sweet gas or liquids is unnecessary and arbitrary limit and that it 
is not in the best interest of OGS to use sour gas or liquids that 
would damage combustion units. The commission adopts sub
section (e)(4)(C) to provide for the use of liquid fueled engines for 
back-up power generation and periodic power needs. The com
mission changes subsection (e)(4)(C) to subsection (e)(3)(A). 
The commission adopts the sulfur content and operating time 
restrictions as initially proposed. In response to comments, the 
commission changes diesel fueled to liquid fueled. The com
mission determines that limiting the liquid fuel type to only diesel 
is an unnecessary and arbitrary limit. The commission adopts 
subsection (e)(3)(B) to allow the use of engines and turbines 
for more than 876 hours per rolling 12-month period for elec
tric generation if no electric grid access is available and if the 
turbines and engines meet Table 9 (changed to Table 6 in sub
section (m)) standards for engines and turbines, or else, elec
tric generators must meet only the technical requirements of the 
Air Quality Standard Permit for Electric Generating Units. The 
commission changes the language in subsection (e)(3)(B) from  
no electric grid access to no reliable electric grid access in re
sponse to comments. The commission agrees that an available 
electric grid may not be able to handle the additional electricity 
load for OGS without significant upgrading of the electric grid it
self. The commission added language to clearly indicate that the 
emissions from EGUs need to be included under OGS registra
tion (not the EGU standard permit.) The commission moves sub
section (e)(4)(D) to subsection (e)(3)(B). Finally, the commission 
adopts subsection (e)(3)(C) - (D) (proposed as (e)(4)(E) and (F)) 
to require that engines and turbines meet all the requirements of 
30 TAC Chapter 117 and all applicable requirements of relevant 
40 CFR Part 60 NSPS and 40 CFR Part 63 MACT standards, re
spectively. This subsection requires operators to follow the more 
stringent or additional requirements, regardless of this section. 
These requirements include 30 TAC Chapter 117 and various 40 
CFR Part 60 NSPS and 40 CFR Part 63 MACT standards (addi
tional details can be found in the Air Quality Standard Permit for 
Oil and Gas Sites technical summary). The commission adopts 
subsection (e)(4)(E) to (F) as initially proposed. The commis
sion moves subsection (e)(4)(E) and(F) to subsection (e)(3)(C) 
and (D), respectively and adopts as initially proposed. The com
mission also adds and adopts subsection (e)(3)(E) to provide for 

allowing compression ignition engines rated less than 225 kW 
(300 hp) provided that emissions are less than or equal to the 
emission tier for an equivalent sized model year 2008 non-road 
compression ignition engine under 40 CFR §89.112, Table 1. 
The commission determines that, in general, the use of such 
compression ignition engines is acceptable at OGS. Additionally, 
the commission notes in only the preamble that the PBR does 
not authorize engines used for drilling purposes. The commis
sion does not have regulatory authority over drilling operations. 
Additionally, in almost every instance, engines used for drilling 
purposes do not remain on the site for 12 consecutive months, 
and therefore, are not considered stationary sources needing an 
authorization consistent with EPA guidance and commission de
terminations. 

The commission proposed subsection (e)(5) but renumbers and 
adopts subsection (e)(4) and adopts requirements to ensure 
that fugitive emissions from open-topped tanks or ponds are 
accounted for. Currently, open-topped tanks and ponds are 
authorized and found to be integral in site operations. While 
the amount of hydrocarbon liquids entrained in open-topped 
tanks and ponds may be minimal, as so often represented by 
industry, the agency believes that the amount of VOCs and 
H2S emissions from these sources the agency believes can still 
actually be substantial. This is due to the open-topped tank or 
pond being exposed to the evaporative effects of the sun and 
wind. Therefore, the commission determines that VOCs or H2S 
emissions from open-topped tanks or ponds are allowed up to a 
potential to emit equal to 1.0 tpy of VOC or 0.1 tpy of H2S. The 
commission adopts subsection (e)(5) as initially proposed. The 
commission moves subsection (e)(5) to subsection (e)(4). 

The commission adopts BMP to ensure that all fugitive compo
nents, including those from enclosed tanks, are kept in good 
working condition and are not found to be leaking liquids or 
gases. It is reasonable to assume that companies will not want 
to lose substantial amounts of product. As such, all components 
shall be physically inspected quarterly for leaks. This is to 
ensure that any gross leaks are immediately addressed. Addi
tionally, all seals and gaskets in VOC or H2S service shall be 
installed, checked, and properly maintained in order to prevent 
leaking. The commission adopts subsection (e)(5) and (6) to ad
dress BMPs requirements for fugitives. The commission adopts 
requirements for fugitives with significant deletions, re-writes, 
movement, and re-arrangement in comparison to previously 
submitted subsection (e)(6) and (7). The commission addresses 
only some of the details of what was proposed for fugitives in 
comparison to what the commission adopts for fugitives. The 
commission lists for reference additional details about what was 
proposed for fugitives in following paragraphs. The commission 
adopts subsection (e)(6) to provide for the applicability of BMPs 
to fugitives. The commission adopts subsection (e)(6) and 
in response to comments adds language to clarify that this 
provision is applicable to all fugitive components associated 
with a project. The commission moves subsection (e)(6) to sub
section (e)(5). The commission proposes subsection (e)(6)(A) 
for requirements for open ended valves and lines. In response 
to comments, the commission adopts for subsection (e)(5)(A) 
language that requires fugitive components to be physically 
inspected for leaks on a quarterly basis. The commission 
determines in response to comments that the initially proposed 
monitoring requirements for fugitive components were too strin
gent for fugitive components under the OGS PBR. Therefore, 
the commission revised what is required for fugitive monitoring 
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under the OGS PBR. Additionally, the commission also adopts 
flexibility for additional monitoring as explained below. 

The commission intentionally avoids the use of audio, visual, and 
olfactory (AVO) in subsection (e)(5)(A) as AVO is actually Leak 
Detection and Repair (LDAR). Subsection (e)(5)(A) is not LDAR. 
Additionally, the commission believes it is reasonable to assume 
that OGS will not want to lose substantial amounts of product. As 
such, the commission determines that all fugitive components 
need to be physically inspected quarterly for leaks. The com
mission moves subsection (e)(6)(A) to subsection (e)(5)(A). The 
commission adopts subsection (e)(5)(B) to require that all seals 
and gaskets in VOC or H2S service be installed, checked, and 
properly maintained in order to prevent leaking. The commis
sion deletes the language in subsection (e)(6)(B), as the lan
guage the commission adopts in subsection (e)(5)(A) addresses 
inspection requirements for all fugitive components and installa
tion and maintenance requirements for all fugitive components 
are addressed in other language that the commission adopts in 
the OGS PBR. Additionally, the commission determines that the 
initially proposed language is too vague. In response to com
ments, the commission adopts detailed language in subsection 
(e)(6)(B) to require that all fugitive components found leaking be 
repaired except when the repair would create more emissions 
than the repair would make during planned shutdowns; this is to 
ensure that any repair operations are not actually do more harm 
than good in increase site emissions levels. The commission de
termines in response to comments that the initially proposed re
pair requirements for fugitive components were too stringent for 
fugitive components under the OGS PBR. Therefore, the com
mission reevaluates what is required for repair of leaking fugi
tive components under the OGS PBR. Additionally, the commis
sion also adopts flexibility for additional options as explained be
low. Again, the commission intentionally avoids the use of AVO 
as AVO is actually LDAR. The commission moves subsection 
(e)(6)(B) to subsection (e)(5)(B). For components found to be 
leaking every reasonable effort must be made to repair leaking 
components immediately. The commission adopts subsection 
(e)(5)(C) to require that tank hatches that are not designed to be 
completely sealed need to stay closed (but not completely sealed 
in order to maintain safe design functionality) except for sampling 
or planned maintenance activities. Additionally, in response to 
comments, the commission adds to subsection (e)(5)(C) gaug
ing, loading, and unloading to the list of exceptions for when 
tank hatches do not need to be closed. The commission agrees 
open hatches can be necessary for safe loading and unloading 
of tanks. The commission agrees that open hatches can be a 
necessity for gauging of tank levels. The commission requires 
tank hatches to be gasketed and to remain in the closed position, 
but not necessarily completely locked down, to ensure that the 
tanks vapors are not freely allowed to escape through open gaps 
in the tank or tank’s gaskets or seals. For components found to 
be leaking every reasonable effort must be made to repair leak
ing components immediately. However, for instances where re
pair of a component would require a unit shutdown, which would 
create more emissions, the repair may be delayed until the next 
shutdown. This is to ensure that any repair operations are not 
actually do more harm than good in increase site emissions lev
els. Except for periods when sampling, gauging, loading, un
loading, or maintenance is required, the commission is requiring 
tank hatches to be gasketed and remain in the closed position, 
but not necessarily completely locked down, to ensure that the 
tanks vapors are not freely allowed to escape through open gaps 
in the tank or tank’s gaskets or seals. Lastly, the commission 
determines that hatches, valves, and lines integral to operations 

within the tank must be allowed to vent in order to prevent an 
excess pressure build-up within the tank and ensure the condi
tions within the tank are not hazardous. Therefore, some fugi
tive emissions must be allowed to escape from the tank. For 
this reason the use of a VRU is highly recommended in pre
venting the loss of valuable and useful product. In addition to 
recovering product, this would help to ensure site-wide protec
tiveness. The commission adds and adopts subsection (e)(5)(D) 
to require new and reworked valves and piping connections to be 
located in a place that is reasonably accessible for leak checking 
to the extent good engineering practices will permit and to re
quire that underground process pipelines have no buried valves 
that cause fugitive monitoring to be impractical. Reasonably ac
cessible fugitive components and not burying valves is good en
gineering practice and is necessary to ensure that leaking com
ponents can actually be fixed if found. 

The commission adopts subsection (e)(6) for establishing an op
tion for new and replaced fugitive components and instrumenta
tion in gas or liquid service to comply with a fugitive monitor
ing program. The commission adopts language in subsection 
(e)(6) to allow LDAR fugitive monitoring as an option in lieu of 
otherwise required fugitive monitoring, and the language indi
cates that Table 6 of subsection (m) requirements are applicable 
if LDAR is chosen. The commission adopts language in subsec
tion (e)(6) requiring that all fugitive components be inspected on 
a weekly  basis if LDAR is chosen as an option.  The commission  
determines in response to comments that the initially proposed 
monitoring requirements for fugitive components were too strin
gent for fugitive components under the OGS PBR. Therefore, 
the commission re-evaluates what is required for fugitive mon
itoring under the OGS PBR. The commission adds LDAR fugi
tive monitoring as an option, not a requirement, under the OGS 
PBR. Again, the commission intentionally avoids the use of AVO 
in subsection (e)(6). The commission determines that weekly 
physical inspections are necessary to add additional assurance 
that OGS meets claimed control efficiencies under LDAR. The 
commission believes that significant leaks are likely to be found 
more quickly during weekly physical inspections in comparison 
to only quarterly physical inspections. Additionally, the commis
sion allows for claiming a control efficiency of 30 percent for com
ponents that have no LDAR control efficiencies by using weekly 
physical inspections. 

The commission adopts subsection (e)(7) to allow industry the 
option to claim control efficiencies for all tanks, process vessels, 
and temporary liquid storage tanks containing VOC and H2S if  
necessary to meet emissions impacts. This control efficiency is 
based  on an operational design requirement for a tank painting 
of a color that minimizes the effects of solar heating. This paint 
color shall have a solar absorbance factor of 0.43 or less as refer
enced in Table 7.1-6 of AP-42. Furthermore, the painting of tank 
surfaces should not only comply with the paint producers recom
mended application requirements if provided but also in sufficient 
quantity as to be considered solar resistant and thereby of good 
condition. For tanks not painted to either paint producers recom
mended application requirements or sufficient quantity as to be 
considered solar resistant the commission will consider the tank 
conditions to be of poor quality and therefore less solar resis
tant regardless of color. While the argument can be made that 
rust falls within the approved solar absorbance factor range, for 
these purposes rust does not constitute a paint color but rather 
a condition of tank integrity. Therefore, tanks with rust are ex
pressly excluded from the approved solar absorbency colors list 
provided from AP-42. 
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Tank color plays an important role in accelerating or minimizing 
VOC emissions from tank working and breathing losses. An es
timate of emissions from working and breathing losses was cal
culated to evaluate the effect of color choice on the emissions 
from a storage tank and showed a 42 percent increase in VOC, 
benzene, and H2S emissions when a tank was red ( or r ust).  In  
a typical tank example, this could be a potential release up to 
more than a ton more of total VOCs per year. While the ar
gument has been made that solar absorption may not make a 
significant contribution to the amount of emissions from a sin
gle process vessel or storage tank, the results clearly demon
strate the paint color used is significant for emissions from work
ing and breathing losses. It is estimated that there are tens of 
thousands of these tanks throughout Texas. Painting tanks with 
a low solar absorption rated color, such as white, will result in 
a significant cumulative reduction in state-wide emissions. This 
has state-wide implications especially for counties currently in 
nonattainment areas or near nonattainment areas. These re
sults are consistent with the TCEQ Chemical Section’s BACT 
and BMP determinations of the last 20 years. The BACT re
quirement affecting temporary liquid tanks is a more recent de
termination, but these tanks can substantially contribute to VOC 
and H2S emissions released throughout the state. In order to 
ensure air quality, all facilities authorized must minimize emis
sions to the greatest reasonable extent, thus the commission 
has considered requirements to address color for all permanent 
and temporary liquid and gas tanks and vessels. However, for 
tanks and vessels purposefully darkened to create the process 
reaction and help condense liquids from being entrained in the 
vapor these requirements do not apply. Furthermore, up to 10 
percent of the external surface area of the roof or walls of the tank 
or vessel may be painted with other colors to allow for identify
ing information and or aesthetics. Additionally, minimal amounts 
of rust may be present not to exceed 10 percent of the external 
surface area of the roof or walls of the tank and in no way may 
compromise the integrity of the tank. Lastly, for tanks or vessels 
in an area whereby a local, state, federal law, ordinance, or pri
vate contract predating this section’s effective date, established 
in writing, allows tank and vessel colors other than white, these 
requirements do not apply. 

The commission has reviewed storage tanks used for crude oil, 
condensate, produced water, pressure tanks with liquid petro
leum liquids, fuels, treatment chemicals, and slop and sump oils. 
The commission is not limiting the applicability of these require
ments to any one type of tank for OGS (pressure tank, fixed 
roof, IFR, or EFR tanks). By far the most common tank at pro
duction PBR OGS are the 200- to 400-barrel fixed roof tanks. 
These tanks are below the storage capacity triggering 40 CFR 
Part 60 NSPS Subpart Kb standards and are small enough to 
be picked up and moved by truck. Tank working and breathing 
emissions can be estimated using the TCEQ Chemical Section’s 
Storage Tank Guidance for short-term and annual emissions. 
Flash emissions can be estimated in accordance with Septem
ber 30, 2009: Guidance - Calculating VOC Flash Emissions from 
Crude Oil and Condensate Tanks at Oil and Gas Production 
Sites available at: http://www.tceq.state.tx.us/permitting/air/an-
nouncements/nsr_announce_9_30_09.html. However, please 
be aware that the commission is ever improving the method in 
which emissions from tanks may be evaluated and that new guid
ance may become available in the future. 

The commission adopts subsection (e)(8) to allow glycol dehy
dration systems to claim the control efficiencies provided in the 
GRI-GlyCalc Glycol Dehydrator Emission Estimator program un

der the following provisions. When the GRI-GlyCalc program is 
used to estimate emissions from a glycol dehydrator, then the 
unit emission points must be monitored and recorded. Addition
ally, in order for the GRI-GlyCalc program to be accepted proto
cols establishing the use of the program will be provided by the 
TCEQ. This is to ensure that the program is used in the  most  
standardized way possible. The dehydrators are a common fa
cility at OGS and have the potential for high hourly emissions 
including benzene, toluene, ethylbenzene, and xylenes (BTEX). 
With an efficient condenser design the water and organic vapors 
can be condensed and captured. The commission knows they 
can often be ineffective due to non-saturated vapor conditions; 
varying coolant temperature and carry out due to high vapor ve
locity; or ineffective droplet capture. After careful evaluation of 
the GRI-GlyCalc program the agency feels comfortable accept
ing control efficiencies claimed by the program as long as unit 
monitoring is provided. These unit record keeping requirements 
listed in subsection (m), Table 8 include; weekly dry gas flow rate, 
adsorber pressure and temperature, glycol type, and circulation 
rate. Weekly monitoring is not required for glycol dehydration 
and/or amine units if the worst case combination of parameters 
resulting in the greatest emission rates is used for emission es
timates. Actual measured data is not necessary if worst-case 
data is used. Agency guidance will be created as needed to ex
plain what acceptable worst-case parameters are and how they 
should be obtained. Each of these record keeping requirements 
should be a part of routine operational monitoring requirements 
in order to ensure proper operation of the glycol dehydration unit 
as well as to ensure pipeline quality standards are adhered too. 
For these reasons, the agency feels unit monitoring and record 
keeping does not go above what is required for normal routine 
glycol dehydrator operations. Additionally, where control of flash 
tank or reboiler emissions are required to meet subsection (k) of 
this section, the following control monitoring and record keeping 
requirements apply weekly: flash tank temperature and pres
sure, any reboiler stripping gas flow rate, and condenser out
let temperature. The agency feels that these control monitor
ing and record keeping requirements are necessary in order to 
ensure controls are adjusted and working properly to achieve 
claimed control status and efficiency. Controls such as a VRU, 
flare, or thermal oxidizer must comply with their respective mon
itoring and recordkeeping requirements and can only claim their 
respective efficiency. Reboiler firebox control efficiency may be 
claimed up to 99 percent as long as records indicating contin
uous operation are provided. It is expected that any claimed 
control devices used in conjunction with the glycol dehydrator 
be operating in unison. This is to ensure that for periods when 
emissions are being released from the glycol dehydrator these 
emissions are recovered or destroyed properly. Lastly, the com
mission understands that due to the remote nature of some OGS 
weekly monitoring and record keeping requirements may seem 
burdensome. However, the commission feels that maintaining 
pipeline quality product is of utmost importance. Hence, weekly 
status checks of site operations are necessary. 

The commission has also clarified in subsection (e)(8) that other 
appropriate emission estimation methods must be used consis
tent with state and federal regulations and protocols. 

The commission adopts subsection (e)(9) to address the add-on 
control function of process reboilers, heaters, or furnaces that 
are also used to control waste gas streams and will allow effi 
ciencies up to 90 percent or 99 percent with basic monitoring de
pending on the design. Where a waste stream vent can be mixed 
directly with the device’s primary fuel and then fired through the 
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engineered burner, the commission is confident that the device 
will burn efficiently as designed, and allow up to a 99 percent 
destruction claim with basic monitoring. Additional confidence is 
based on the applicant’s dependence on the efficient function of 
the reboiler or heater to run the process properly. There is less 
confidence where the waste gas enters the fire box separately 
or with the combustion air. However, streams commonly burned 
in this fashion can be very combustible so a claim of up to 90 
percent destruction can be made with basic monitoring. Obvi
ously streams with high concentrations of CO2 

or nitrogen would 
garner concern in how effectively the combustible contaminants 
can mix and burn, but where long residence times and high tem
peratures are reached, destruction can be much better than 90 
percent and the commission allows up to 99 percent destruction 
where enhanced monitoring ensures effective combustion is oc
curring. 

A substantial concern regarding the use of process equipment 
for the secondary purpose of control is full control efficiency on
line time. A common control for reboilers/heaters is the use of 
a flash tank on glycol dehydrators and some amine units, where 
the flash tank is emitting continuously the reboiler can be cy
cling and low firing to maintain temperature. Enhanced monitor
ing is appropriate to confirm control and assess emissions when 
control is not occurring. Basic monitoring is flexible and can be 
any continuous monitor that indicates there is a flame, including 
fire box temperature, rising or steady process temperature, CO 
monitoring, primary fuel flow, fire box pressure or an equivalent 
monitoring process. Enhanced monitoring needs to be direct on 
the combustion and include continuous fire box temperature, CO 
and oxygen monitoring with at least six minute concentration av
erages recorded. Enhanced monitoring where the control device 
run time can cycle off or to low firing or the waste stream can 
by-pass the device must include a continuous disposition of the 
waste gas stream in concert with the devices combustion status. 
Specifically, when monitoring the waste gas stream, the flow or 
the valve position to any potential by-pass must be continuously 
monitored and recorded, so the OGS can show the entire waste 
gas stream was directed to a fully effective control for run time 
claims beyond 50 percent. 

Two common control systems used at OGS are vapor recovery 
systems (VRS) and thermal destruction units. VRSs can cover 
different types of recovery systems, both by mechanical and 
chemical means. In subsection (e)(10) the commission estab
lishes the expectations for VRSs. Systems VRSs are designed 
to capture vapors from process vessels such as oil/condensate 
tanks and produced water tanks. VRSs can cover different types 
of recovery systems, both by mechanical and chemical means. 
The most common type seen at OGS are the mechanical type, 
which use a compressor to collect the vapors and route them to 
a condenser, where the liquids are sent back to the tank and the 
gases to the sales pipeline. The other type is a liquid system, 
where the vapors are routed through a liquid and they are ab
sorbed into the liquid. These systems are also vapor recovery 
systems because the vapor that has been absorbed can be re
covered for profit. The VRSs that use mechanical means will be 
referred to as mVRUs and those that use chemical means will 
be referred to as lVRUs. 

In a typical design for mVRUs, one or more tanks are manifolded 
to a common suction line and piped to the suction scrubber on 
the mVRU. An independent sensing line is run from the most 
active or farthest tank to the sensing unit on the mVRU. The 
discharge piping from the mVRU is connected to the gas gather
ing line, a meter run, or the  suction of the  field gas compressor. 

Condensates that fall out in the suction scrubber are generally 
piped back to a stock tank. Typically, mVRUs are configured to 
stop and start automatically, depending on the pressure in the 
tanks. An efficiently designed mVRU must incorporate a bypass 
system that will initiate automatically and divert the discharge 
volume back to the suction scrubber. This process allows tank 
pressure to build back to the point at which collection occurs. If 
the pressure continues to decrease while in the bypass mode, 
the unit will shut down and wait in standby for the start pressure 
to be obtained. Additionally, mVRUs should be configured to 
shut down before any type of vacuum is reached to avoid pulling 
oxygen into the tanks or imploding them. If oxygen does get 
pulled into the system, it is typically caused by an improperly 
designed package, improperly sealed tank hatches, or leaking 
relief valves. Therefore, the use of a gas blanketing system on 
the tanks could assist in alleviating the majority of these issues 
and other potential issues that could cause oxygen ingress. 

Compressor selection plays a critical role in the overall efficiency 
of the mVRU. The ability to effectively handle wet gas (conden
sate/water) is essential in this application. The wet gas in this ap
plication tends to foul the valves and seals in reciprocating com
pressors, and condensate falls out in the crankcase and com
promises the lubricating oil, resulting in component failure. Re
ciprocating compressors are most effective in dry gas (absent of 
condensate) applications, but ultimately are found to be unreli
able for mVRU service. 

One recent change that has made a significant difference in 
mVRU accuracy is with pressure sensors. Due to the extremely 
low operating pressures encountered when capturing vapors, 
the early pressure-sensing devices were large and somewhat 
cumbersome pilot valves. These pilots were essentially mechan
ical devices that utilized moving parts, which were subject to 
corrosion and fatigue. Electronic transmitters have replaced pi
lots and operate much more reliably at extremely low pressures. 
With essentially no moving parts, they are better suited for the 
application and require dramatically less maintenance. The ac
curacy of these devices is far better than pilot valves, and en
ables more finite control of the mVRU to adapt to tank pressures 
fluctuations. Variable speed drives on electric-driven compres
sors have been another important advancement in mVRU tech
nology. These new drives enable more turndown capability to 
respond to the daily variations in pressures associated with the 
process vessel being controlled. The ability to control the speed 
of a compressor as a result of the changing tank conditions al
lows for a more flexible unit. Variations in pressures and volumes 
can occur multiple times within a tank resulting from seasonal 
temperature changes or changes in production. Therefore, hav
ing the capability to vary the operating speed of the compressor 
to respond to these changes is essential in capturing vapors un
der all operating conditions. 

The typical design for an lVRU has the tank or loading rack set 
up so the vapors flow through a submerged reaction chamber, 
this interaction between the waste gas and the liquid within the 
reaction chamber creates an environment where the VOCs are 
absorbed/adsorbed. The design of the system should be consis
tent with the expected flow of the VOC source. Physical absorp
tion depends on properties of the exhaust stream and the liquid 
such as density and viscosity, as well as specific characteristics 
of the hydrocarbons in the exhaust stream. These properties 
are temperature dependent. Lower temperatures generally fa
vor absorption of hydrocarbons by solvent. Absorption is also 
enhanced by higher liquid-gas ratios and higher concentrations 
in the hydrocarbon stream. Chemical absorption may be limited 
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by the rate of reaction, although the rate-limiting step is typically 
the physical absorption rate, not the chemical reaction rate. The 
vapor is recovered because the saturated liquid can then be put 
into the crude or condensate tank. The saturated liquid is high 
in BTU, and adds to the value of the produced liquid. The vapor 
is recovered when the crude or condensate is refined. In order 
to use the liquid system and claim 95 percent - 98 percent con
trol efficiency the system must meet the manufacturer’s design 
and pounds of VOC to pounds of liquid reactant specification. 
The replacement of the liquid must follow manufacture’s recom
mended procedure. This involves a separate temporary system 
to capture the vapors during the refill. The record of proper de
sign must be kept to demonstrate how the unit was designed and 
for what capacity. The record of liquid replacement must be kept, 
along with the calculations for demonstrating that the VOC to liq
uid ratio has been maintained. Additionally, the system must be 
tested to demonstrate the efficiency. The testing requires that a 
sample is analyzed using a piping instrumentation design (PID) 
and Method 21 or modified Method 21. Both the inlet and the 
outlet streams would need to be tested, and the difference would 
determine the efficiency. The equation is as follows: based on 
PID results, the mathematical equation to determine efficiency is 
1-(inlet-outlet)/inlet. This testing needs to be performed and re
sults recorded to receive 95 percent  control efficiency no longer 
than: vacuum truck emissions: after 20 loads have been pulled 
through the lVRU, for tanks: Produced Water - Monthly, Crude 
- Bi-Monthly, Condensate - Weekly. This testing needs to be 
performed and results recorded to receive 98 percent control ef
ficiency no longer than: vacuum truck emissions: after 15 loads 
have been pulled through the lVRU, for tanks: Produced Water 
- 3 weeks, Crude - 10 days, Condensate - 5 days. One of the 
advantages of this type of system is that there are no emissions 
from a combustion device, it can take low levels of VOC in the 
vapor phase, and there is no expected "downtime" since a tem
porary system handles the VOCs during refilling. 

In summary, VRUs are designed to capture vapors from process 
vessels such as oil/condensate tanks and produced water tanks. 
For this reason, the commission has decided that in order for a 
control device to be recognized as a basic VRU it must capture 
vapor and include a sensing device set to capture this vapor at 
peak intervals. The efficiency of the VRU to capture this vapor 
will increase as additional design parameters are utilized such 
as additional sensing equipment, a properly designed bypass 
system, an appropriate gas blanket, an adequate compressor 
selection, and variable speed drives for electric driven compres
sor units. 

These additional design parameters should satisfy the follow
ing requirements in order for the commission to accept their ef
ficiency rating. The sensing equipment should be sufficient to 
monitor vapor pressures within the controlled process vessels. 
The bypass system should initiate automatically and divert the 
discharge volume back to the suction scrubber allowing tank 
pressure to build back to the point at which compression occurs. 
Additionally the system should be configured to shut down before 
any type of vacuum is reached to avoid pulling oxygen into the 
tanks, or imploding them. The use of a gas blanketing system on 
the tanks should be used to assist in alleviating the majority of 
any other issues that could cause oxygen ingress. Compressor 
selection should be made to  sufficiently recover both wet and dry 
gas with minimal adverse impact on the compressor unit. Vari
able speed drives on electric-driven compressors are essential 
to respond to the daily variations in pressures associated with 
the process vessel being controlled. 

For these reasons the commission is willing to accept that an ap
plicant may claim up to 100 percent control efficiency for VRUs 
provided both the basic design function and additional design 
parameters of a VRU are satisfied. Records identifying these 
additional design parameters are utilized will need to be pro
vided. Additionally, records demonstrating that all tank hatches 
and relief valves are sealed properly (according to design) must 
be maintained for this control efficiency to be recognized. For 
applicants wishing to opt-out of the record keeping requirement 
control efficiency up to 99 percent will be acceptable. For units 
which do not incorporate additional design parameters and/or 
maintain records of the VRU the commission cannot reasonably 
support control efficiencies greater than 95 percent. 

The commission recognizes that there will be periods of VRU 
compressor maintenance and hence the capturing of vapors 
from the process vessels under control will cease. The agency 
has determined that this period of VRU compressor mainte
nance could potentially be for up to 5 percent of the year. As 
a result, the agency has determined that while a VRU may po
tentially attain a control efficiency of 100 percent this efficiency 
may only encompass approximately 95 percent of the year. 
These emissions are not considered MSS emissions because 
the emissions from the process vessels have not ceased only 
the control of these emissions have ceased. For this reason 
the emissions released from process vessels no longer under 
control are considered intermittent emissions representing an 
alternative operating scenario. Therefore, applicants must 
represent that these emissions are from an alternative operating 
scenario. Additionally, seals associated with VRU compressors 
must be accounted for and represented with fugitive emissions. 

Thermal destruction units used at OGS include flares, thermal 
oxidizers, and vapor combustors. Subsection (e)(11) addresses 
the use of flares at an OGS. One of the most common add-on 
control devices is the basic candlestick flare which the commis
sion will continue to allow for normal emission control. With ba
sic pilot flame or ignition monitoring, a destruction efficiency of 
98 percent for VOCs and H2S may be assumed and 99 percent 
may be assumed for VOCs containing no more than three carbon 
atoms that contain no elements other than carbon and hydro
gen. These destruction efficiencies are consistent with the Air 
Permit Technical Guidance for Chemical Sources: Flares and 
Vapor Oxidizers, October 2000. The key elements of the com
mission’s acceptance are in the design that ensures the waste 
gas flow to the flare continuously meets the minimum heating 
value and maximum tip velocity as specified in 40 CFR §60.18, 
and compliance records that clarify how this is achieved. Ad
ditionally, the requirements of 40 CFR §60.18 are found to be 
sufficiently attainable and necessary to achieve proper combus
tion for emergency flares to be held to the same requirements. 
The rule clarifies that sufficient fuel gas should be added as nec
essary to make the gas adequately combustible, which means 
the heating value meets 40 CFR §60.18 at all times waste gas is 
flowing. Fuel for all flares shall be sweet gas or liquid petroleum 
gas except where only field gas is available and it is not sweet
ened at the site. Flares, in accordance with 40 CFR §60.18, must 
also have a constant pilot  flame to ignite the waste gas stream 
when it passes through a flare tip, and this is insured through the 
basic continuous monitoring of the pilot flames with thermocou
ples or equivalent infrared monitors. The commission will allow 
automatic igniters like continuous sparking devices in lieu of a 
pilot flame. For all flares, records of the time, date, and duration 
of loss of the  flare pilot flame must be recorded. The commis
sion does not require temporary, portable, and backup flares that 
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operate less the 480 hours per year to meet the monitoring re
quirements. The design still must show the flare will receive an 
efficiently combustible stream which would meet 40 CFR §60.18 
for heating value and maximum tip velocity at all times the waste 
gas is flowing. The expectation is that the unique infrequent op
eration will generally be associated with personnel present to 
insure proper operation and a flame during these events. Flare 
systems that cannot meet the basic 40 CFR §60.18 at all times 
when waste gas is flowing, cannot be authorized for control un
der the PBR. 

While the commission is aware of other forms of flares the com
missions opted to represent the most commonly seen flare units 
in this evaluation. The commission recognizes that this is an 
ever improving form of control. For this reason, the commission 
hopes that, with the assistance of the regulated community and 
industry suppliers, we will better be able to authorize this ever 
improving control device. 

The rule also requires that  flares shall be designed for and oper
ated with no visible emissions, except for periods not to exceed 
a total of 5 minutes during any 2 consecutive hours, consistent 
with the 40 CFR §60.18 requirement. If visible emissions are 
present for longer than the time period stated here, the com
mission agrees this is an indication of incomplete combustion, 
demonstrating that the waste gas is not being sufficiently de
stroyed. 

Acid gas flares which must comply with opacity limits and records 
in accordance with §111.111(a)(4), relating to Requirements for 
Specified Sources, regarding gas flares, are exempt from this 
visible emission limitation. 

Thermal oxidation and vapor combustion control devices are al
lowable control devices in subsection (e)(12). There is a wide 
variety of designs for this type of control ranging from simple 
partial enclosure of a flare tip to a fully enclosed ceramic heat 
retaining fire box with automated fuel and air control matched 
to the waste gas stream to maximize destruction. When prop
erly designed, operated, and monitored as discussed below, the 
commission believes efficiencies from 90 percent to 99.9 percent 
can be effectively achieved. Any design where the applicant doc
uments its device’s expected efficiency with the variability of the 
waste gas streams to be controlled may claim up to 90 percent 
efficiency with any basic monitoring. Basic monitoring is a ther
mocouple or infrared monitor that indicates the device is working 
with a method of noting the hours of use. Devices may be shown 
to be efficiently designed using the principles of a combustible 
waste gas stream, with documentation showing the device will 
meet the requirements of 40 CFR §60.18 for the variability of the 
waste stream, or designed utilizing an engineered fire box that 
will hold the waste gas at greater than 1,400 degrees F for more 
than 0.5 seconds. These approaches may claim up to 98 percent 
destruction efficiency with intermediate monitoring. Intermediate 
monitoring is simply the continuous monitoring and recording of 
the exhaust temperature to insure the device is working at all 
times when waste gas is directed to the device, and the mon
itoring must show compliance with the 1,400 degrees F when 
applicable. The fire box or fire tube designs maintaining temper
atures of 1,400 degrees F for more than 0.5 seconds may claim 
up to 99 percent if enhanced monitoring is utilized and the de
vice is designed with ports and platforms to allow stack testing. 
This should ensure the fire box or fire tube is burning sufficiently 
hot enough and for a long enough time to achieve destruction. 
Enhanced monitoring requires the addition of a continuous oxy
gen or CO monitor and waste gas flow indicator in addition to 

the temperature monitor on the exhaust that will record at least 
6-minute averages and show the device is within the design oxy
gen range or CO is less than 100 parts per million by volume 
(ppmv) when waste gas is flowing. The commission recognizes 
that some devices with some waste gas streams can operate 
more efficiently than noted above or be reasonably efficient at 
lower temperatures with shorter residence times. Even with al
ternate temperatures and residence times, destruction efficien
cies up to 99.9 percent may be demonstrated with enhanced 
monitoring and stack testing. 

The commission has renamed subsection (f) and consolidated 
all notification, certification, and registration requirements. Sub
section (f)(1) requires submittal of a basic identifying informa
tion notification via the ePermits system no later than January 
1, 2013. The commission has moved the details of notification 
for existing, unchanged sites in subsection (b)(7)(B) to subsec
tion (f)(1) and revised the name of the ePermits notification to 
"OGS Historical Notification" to clarify that this requirement is 
only for historical claims, not new projects. The commission 
has clarified that the notification is expected only for actively op
erating sites which have never been registered. Inactive sites 
are not included in this requirement. While equipment may re
main in these locations, since they are not producing petroleum 
products, there are no expected emissions other than the safety 
valves and flanges holding pressure on the well. Finally, the 
commission has also clarified that groups of facilities as iden
tified in subsection (c)(4) and have been determined to be negli
gible and excluded from most of the PBR requirements, are also 
excluded from historical notification expectations. 

The commission also adopts subsection (f)(1) to determine 
where all OGS are located and what authorization mechanism 
they are claiming. To ensure an accurate accounting for all oil 
and gas entities authorized in Texas, the commission requires 
a minimum of basic identifying information on any active site. 
The submittal of core data and an overview of authorization 
type or registration number are all of the information needed 
to address issues with OGS areas throughout the state. At 
no time has the commission had a complete inventory or list 
of all OGS. The commission will establish a form and process 
through the ePermits system of the agency. The deadline is 
January 1, 2013. There is no fee required with this notification. 
This is a reasonable period to submit this information on OGS 
operations throughout the state. The commission has clarified 
in subsection (f)(1)(B) that locations which have been previously 
registered are not expected to submit information, unless the 
Central Registry specifically requires updates. 

Subsection (f)(2) establishes the requirements for OGS if no 
other changes except for authorizing planned MSS occurs at 
an existing site authorized under this section, or any previous 
version of this section. Records demonstrating compliance with 
subsection (i) must be kept. If the existing OGS is certified, an 
addendum to the OGS certification may be filed using Form 
APD-CERT. No fee is required for this updated certification. 
These requirements apply no later than January 5, 2012. The 
authorization of planned MSS associated with existing OGS 
does not by itself require a notification or registration. The 
commission requires records to be kept on site and made avail
able upon request. If the site has previously certified federally 
enforceable emission limits, an addendum to this certification 
may be filed to establish additional enforceable limitations for 
planned MSS. This certification may be filed by hard-copy, or 
through the electronic ePermit system. At this time, no fee is 
required for this certified update; however a detailed review 
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of this information will not be performed, although random 
audits by field investigators and permitting staff may occur. 
This adoption also allows OGS with regular NSR  permits  to  
authorize planned MSS as covered by this section to autho
rize associated activities and emissions using this PBR, thus 
avoiding unnecessary permit amendment reviews for potentially 
insignificant emissions. Planned MSS shall be incorporated at 
the next revision or update to a registration under this section 
after January 5, 2012. 

Subsection (f)(3) establishes the requirements for facilities au
thorized under §116.111 of this title. Only records of MSS as 
specified in this section must be kept. Planned MSS shall be in
corporated into the permit at the next permit renewal or amend
ment after January 5, 2012. 

Subsection (f)(4) establishes the requirements for notification of 
future construction or implementation of changes at an OGS. 
Any OGS meeting these requirements must notify the agency 
prior to construction or implementation of changes through the 
ePermits system (or if not available, hard-copy) using the "New 
Project Notification." The submittal of core data, predicted au
thorization mechanism, and a general description of the project 
is all the information that will be needed. This requirement gives 
flexibility to industry in timing and ensures the appropriate autho
rization method is chosen. It also ensures that the commission 
has the opportunity to audit emission estimates within a reason
able period of time from start of operation. The total fees for 
this notification will be $25 for small businesses (as defined in 
§106.50) or $50 for all others. 

Subsection (f)(5) establishes the requirements for any registra
tion that meets the emission limits of Level 1 as required in sub
section (g). Any OGS meeting these requirements must register 
with the commission no later than 180 days after start of oper
ation or implemented changes (whichever occurs first) through 
the ePermits system (or if not available, hard-copy) using the 
"Air Permits Division OGS PBR Level 1 and 2 Registration." The 
180-day registration deadline is set with consideration to the time 
it typically takes for an operator to determine the production of 
a well or group of wells. The registration will consist of detailed 
summary of maximum emissions estimates based on: site-spe
cific or defined representative gas and liquid analysis; equipment 
design specifications and operations; material type and through
put; and other actual parameters essential for accuracy for de
termining emissions and compliance with all applicable require
ments of this section. Any OGS that meet the emission limits of 
Level 1 will have the same fees required in §106.50 to further in
centivize the use of this Level. The total fees for this registration 
will be $25 for small businesses (as defined in §106.50 of this 
title) and $175 for all others. 

Subsection (f)(6) establishes the requirements for any registra
tion that meets the emission limits of Level 2 as required in sub
section (h). Any OGS meeting these requirements must register 
with the commission no later than 90 days after start of oper
ation or implemented changes (whichever occurs first) through 
the system (or if not available, hard-copy) using the "Air Per
mits Division OGS PBR Level 1 and 2 Registration." The 90-day 
registration deadline is set with consideration to the time it typi
cally takes for an operator to determine the production of a well 
or group of wells. The registration will consist of detailed sum
mary of maximum emissions estimates based on: site-specific 
or defined representative gas and liquid analysis; equipment de
sign specifications and operations; material type and throughput; 
and other actual parameters essential for accuracy for determin

ing emissions and compliance with all applicable requirements 
of this section. The total fees for this registration will be $75 for 
small businesses (as defined in §106.50) and $400 for all others. 

Subsection (f)(7) was originally proposed as subsection (h)(3) 
which establishes specific scenarios under which registrations 
must be certified. Subsection (f)(7)(A) addresses many sites 
throughout the state which are currently major and may have 
used some version of this PBR in the past. It is highly likely 
some small projects may occur under this PBR. The registration 
in that circumstance should be evaluated and all representations 
and limitations relied upon to ensure emission increases are less 
than any applicable threshold or contemporaneous emission in
creases have not and will not occur. Most registrations will in
clude the commission’s Core Date Form and PI-7 Form, with 
various attachments and supporting documentation. In some 
cases, sites may also need to submit a certified registration us
ing Form PI-7-CERT. The circumstances which may require an 
OGS to certify include, but are not limited to, the scenarios de
scribed below. 

For projects at existing major sites, §106.4(a)(1), establishes lim
its for production and planned MSS for each facility (piece of 
equipment) at 250 tpy for NOX 

and CO or 25 tpy  VOC,  PM, SO2, 
and any other contaminant. However, these limits are greater 
than the triggers/thresholds for major sources or major modifi 
cations under NNSR or PSD, including but not limited to: 5 tpy 
VOC or NOX 

netting triggers for NNSR areas; 25 tpy, 50 tpy or 
100 tpy NOX 

for nonattainment areas; 40 tpy or 100 tpy NOX 
any

where for PSD; 100 tpy CO anywhere for PSD; 15 tpy PM10 
any-

where for  PSD;  and 10 tpy  PM2.5 
anywhere for PSD. 

For projects at existing major sites, specific PBRs for plants or 
facilities may have no emission limits or allow emissions greater 
than triggers or thresholds for major sources or major modifica
tions under NNSR or PSD. Examples include, but are not limited 
to: §106.261 which allow 10 tpy of NOX 

or VOC, but amounts 
greater than 5 tpy VOC or NOX 

are the netting triggers for NNSR 
areas. If a project includes control technology, limited hours, 
throughput, and materials or other operational limitations which 
restrict PTE, EPA guidance is clear that these limitations must 
be federally enforceable. Establishing certified limits ensures 
EPA and Texas that these emissions can be relied upon for fed
eral permitting (PSD, NNSR, and Federal Clean Air Act, §112g) 
or federal standard (40 CFR Part 60 NSPS, 40 CFR Part 61 
NESHAP, MACT) applicability. Additional guidance memos on 
potential to emit may be found at www.epa.gov/region07/pro-
grams/artd/air/policy/search.html. 

For projects at existing major sites, future-netting exercises for a 
site must rely on creditable increases or decreases. To be con
sidered creditable, emission values must be federally enforce
able. If not certified, future netting evaluations would have to 
rely on the facility potential to emit or Chapter 106 rule limita
tions, which would often result in inaccurate data and could po
tentially, affect the outcome of the netting evaluations. If a project 
is located at a site subject to NOX 

cap and trade requirements 
in 30 TAC Chapter 101, Subchapter H, Emissions Banking and 
Trading, the amount of NOX 

subject to that program must be fed
erally enforceable. Certification establishes the basis for future 
compliance demonstrations and gives certainty to permit hold
ers, TCEQ Regional Office investigators, permitting staff, and the 
general public. This is especially important for federal operating 
permit program compliance certifications and deviation reports. 
If a project is located at a site which has passed the deadlines 
in §101.222(h), the project must include planned MSS (even if 
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emissions are zero) for determination of compliance with PBR 
rules (§106.4(a)(1) at a minimum). 

For projects which involve compliance issues, in many cases 
TCEQ Regional Offices may request that PBRs be certified to 
ensure awareness of the requirements and expectations. The 
final adopted stipulation is for those operations relied upon to 
eliminate or minimize emissions which otherwise would occur 
from engine/compressor blowdowns. Since these representa
tions are critical to having lower emissions, it is reasonable to 
require a commitment of enforceable limitations. 

The commission has added subsection (f)(8) to clarify that if the 
ePermits system is not available for more than 24 hours, or a op
erator does not have access to the internet, any of the required 
submittals may be provided by hard copy received through first-
class mail. Subsection (f)(9) has been added in response to 
comments to allow for a limited time during which a company 
can change a notification intent to a different level of the PBR or 
standard permit while maintaining compliance. The commission 
will allow companies to update their authorization mechanism by 
submitting a revision to the PBR or an application for a standard 
permit within 90 days from the initial notification of construction 
of an OGS. For those OGS which have a change of production 
or installation of additional equipment which changes their au
thorization mechanism, a revision to the PBR or an application 
for a Standard Permit must be submitted within 90 days of the 
change of production or installation of additional equipment. 

The commission adopts subsection (g) to establish the criteria 
for Level 1 of the PBR. The subsection name has been changed 
from "Post-Construction Registration" to "Requirements." Any 
OGS meeting these requirements must first notify the commis
sion through the ePermit system, give the intended design of 
the site, registration, and project, estimate the emissions, and 
receive the auto-response for the intent to construct. After con
struction is complete, the owner/operator must the register with 
the commission no later than 180 days or 90 days, depending on 
emissions, after start of operations. The commission will estab
lish the forms and processes through the ePermit system of the 
agency. Paper forms or mailings will follow established agency 
guidelines. Along with the registration, companies would be re
quired to include a detailed summary of maximum emissions es
timates based on: site-specific or defined representative gas and 
liquid analysis; equipment design, specifications and operations; 
material type and throughput; and other actual parameters es
sential for accuracy of estimating emissions. This requirement 
gives flexibility to industry in timing, but ensures that the com
mission has the opportunity to audit emission estimates within a 
reasonable period of time from start of operation. Level 1 of the 
PBR is intended to require minimal delay in processing paper
work, corresponding to the limited amount of emissions released 
by the OGS. The commission adds that emissions must meet 
the impacts limitations of subsection (k) as further explained. 
The commission updates subsection (g) with emission limits, in
cluding requirements moved from subsection (k), as further ex
plained. The commission revises subsection (g) to clarify that 
major source determinations should be based on all facilities as
sociated with the registration, and may be further limited based 
on a company’s certified values. The commission changes and 
moves registration and ePermit requirements to subsection (f), 
as explained under subsection (f). For clarification, the commis
sion adds that all emissions estimates must be based on repre
sentative worst-case operations and planned MSS activities. 

The commission adopts subsection (g)(1) that does not allow 
this, or any, level of the PBR to be used if the emissions are con
sidered to be a major source or major modification for purposes 
of PSD or NNSR. This provision also prohibits OGS from using 
Level 1 for sites which are major for the federal operating permit 
program. This requirement establishes clear minor source status 
through the rule. The commission adopts subsection (g)(1)(A) 
as initially proposed and changes subsection (g)(1)(A) to sub
section (g)(1). 

Subsection (g)(2) establishes that emissions from Level 1 PBR 
must meet the limitations established in subsection (k). These 
limitations are further described in subsection (k), which covers 
impacts from Oil and Gas operations on both receptors  and Am
bient Air Quality Standards. The commission adopts subsection 
(g)(2) and moves registration and ePermit requirements, includ
ing timeliness requirements, to subsection (f). The commission 
does not adopt any limitations on what facilities can be autho
rized under subsection (g). In response to comments, the com
mission determines that there is no justification for arbitrarily re
stricting the types of facilities under subsection (g). The com
mission adopts the addition of language that clearly indicates 
emissions limits are to be calculated after any operator limita
tions or controls. In response to comments, the commission de
termines that the added language is needed for clarification of 
meaning and intent. Additionally, the commission changes sub
section (g)(2) to subsection (g)(3). 

Subsection (g)(3) establishes that the maximum emissions from 
Level 1 OGS. This limits the annual emission of all VOCs to 15 
tpy. The adopted annual limit on VOC assures minor source sta
tus along with Level 1 PBR sites being the lowest level of PRB 
authorizations. The commission adopts an annual limit of 15 tpy 
of VOCs, an hourly crude oil or condensate steady state VOCs 
limit of 100 lb/hr, total natural gas steady state VOCs limit of 204 
lb/hr, and a total VOCs limit of periodic intermittent operations of 
145 lb/hr for condensate and 750 lb/hr for natural gas for up to 
150 hours per year. This subsection limits the annual emission 
of all VOCs to 15 tpy. The commission revises the annual value 
in response to comments and establishes the annual value at 
15 tpy to include 5 tpy products of combustion in addition to 10 
tpy petroleum releases. The adopted annual limit on VOC as
sures minor source status along with Level 1 PBR sites being 
the lowest level of PBR authorizations. The commission adopts 
an hourly crude oil or condensate steady state VOCs limit of 100 
lb/hr at 1/4 mile. Periodic intermittent operations in low pres
sure scenarios are established at 145 lb/hr and high pressure 
to 318 lb/hr for up to 150 hours per year based on applicable 
dispersion columns at 1-mile distance. The limits on total natu
ral gas steady state VOCs are 204 lb/hr, and periodic releases 
operations in low pressure scenarios to 750 lb/hr and high pres
sure to 1635 lb/hr. The commission has added the hourly limit 
on natural gas, crude and condensate based on comments, in
stead of a generic total VOC value. The commission has revised 
the rule in response to comments, and the values adopted are 
more representative of the actual emissions released. Natural 
gas condensate typically consists more than 80 percent of C4-C8 

alkanes and small fraction of BTEX. C4-C8 
alkanes have relatively 

low acute respiratory effects compared to BTEX. High concen
trations of these alkanes may cause temporary irritation of the 
nose and throat and headache, nausea, dizziness, drowsiness, 
anesthesia, and confusion. The current (interim) short-term ESL 
(3,500 µg/m3) was set based on the weight percent of compo
nents in typical sweet natural gas condensate. The ESL was 
developed by calculating each component’s weight percent and 
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its respective ESL using a formula for the derivation of a chemi
cal product. While the current short-term ESLs for C4-C8 

alkanes 
are much higher than those for BTEX, they are overly conserva
tive. The new short-term ESLs for C4-C8 

alkanes, if developed 
following the 2006 TCEQ Guidelines to Develop ESLs and Ref
erence Values, may be higher approximately by a factor  of  two  
to three. Consequently, the short-term ESL for condensate may 
be higher if derived based on higher C4-C8 

alkanes’ ESLs. More
over, since the short-term ESL for natural gas condensate is pri
marily driven by the BTEX’s ESLs, if the short-term ESL for ben
zene is met, the short-term impacts for condensate emissions 
from OGS facilities are expected to be protective.  The current  
(interim) short-term ESL (3,500 µg/m3) for crude oil was derived 
based on available occupational exposure limits for similar pe
troleum hydrocarbons (e.g., gasoline, naphtha, and kerosene) 
which is conservative. The new short-term ESLs for crude oil 
and other similar petroleum hydrocarbons, if developed follow
ing the 2006 TCEQ Guidelines to Develop ESLs and Reference 
Values, may be higher approximately by a factor of two to three. 
Therefore, a higher hourly emission rate for crude oil emissions 
is expected to be protective. The hourly limit for periodic intermit
tent operations should be high enough to cover emissions from 
low pressure operations such as truck loading and MSS activities 
such as blowdowns, pigging and purging. The most substantial 
hourly sources of VOCs at OGS, based on a review of over 100 
PBR registrations, are from uncontrolled crude oil or conden
sate truck loading. Uncontrolled emissions from truck loading 
also have the greatest potential impacts based on an evaluation 
of the impacts tables. Since truck loading, along with MSS, are 
not steady state operations and are only expected to happen for 
a limited amount of time, typically less than one hour, intermit
tent, periodic operations are allowed a higher hourly limit, but 
only for a limited time during the year. Additionally, high pres
sure pipeline or equipment releases also occasionally occur and 
have high hourly releases and appropriate values have been in
cluded to cover these periodic emissions and ensure protective
ness. These emissions are still subject to the impact review un
der subsection (k). Site-wide hourly emission rate includes VOC 
emissions from engine, turbines, and other combustion devices 
as un-combusted natural gas. 

In response to comments, the commission re-evaluates and re
vises the generic OGS evaluation used for modeling, develop
ment of the impact tables, and corresponding emission limits of 
the PBR. The commission bases the new VOCs limits on the 
revised generic OGS evaluation and on the necessary, subse
quently developed tables due to the revised generic OGS eval
uation. In response to comments, the commission revises the 
VOC limits to account for various mixtures and corresponding 
ESLs (crude oil, condensate, natural gas) as well as steady-
state and periodic intermittent releases. The commission bases 
steady-state releases of VOCs on a distance of approximately 
1/4 mile (1400 feet) from the project and the highest two con
tributing sources (flash from storage tanks and process vessels 
with a 20-foot release height). For natural gas, the commis
sion determines that the highest two contributing sources are 
flash from storage tanks (112 lb/hr) and process vessels (295 
lb/hr), with an average limit of 204 lb/hr used as a rule limit. The 
commission determines that periodic releases are typically truck 
loading or unit/pipeline purging and are based on a distance of 
1 mile, resulting in 750 lb/hr and 1500 lb/hr for natural gas. Peri
odic emissions are also limited in the number of hours per year 
expected. The commission determines that the annual hours are 
based on a random review of over a hundred recently reviewed 
PBR registrations which have included voluntary planned MSS 

or truck loading where the total number of hours per year with 
those activities ranged from 10 - 320 hrs and an average of 82 
hours per year. The commission determines that typical  VRU  
downtime is estimated at 1 - 5 percent of the year, or 88 - 438 
hours. The commission determined that a total condensate or 
crude oil VOC limit of 145.0 lb/hr and 318 lb/hr for up to 150 hr/yr 
is an appropriate rule limits for these smallest of sites. Since 
these are meant to be the smallest of OGS, then they should 
only have minimal truckloading and MSS activities. If the site 
is large enough that it cannot do these activities in 150 hours 
per year, then the next highest authorization will need to be ob
tained. Since these are intermittent operations and not steady 
state, they are allowed a higher, but limited hourly emission rate 
since they still have to demonstrate compliance with impacts with 
ambient air quality standards. These periodic intermittent oper
ations will do this demonstration by complying with subsection 
(k). 

The commission adopts benzene limits in subsection (g)(3) 
based on an evaluation  of the  hourly and annual ESLs (170 
µg/m3 and 4.5 µg/m3). Evaluation of the impacts tables shows 
1.95 lb/hr and 2.8 tpy of benzene is protective at approximately 
1/4 mile. Therefore the adopted limits of 1.95 lb/hr and 2.8 
tpy for steady state operations and 7 lb/hr and 15.4 lb/hr for 
up to 150 hours per year for periodic operations for benzene 
are reasonable for small OGS. Since long-term exposure to 
benzene has shown to have health impacts, the commission 
is adopting both a short-term and long-term limit for benzene. 
OGS sites must demonstrate how they meet the impacts of both 
the short-term and long-term emission limits in subsection (k). 

The commission adopts the limits of 4.7 lb/hr and 20.6 tpy for 
steady state operations and 5.1 lb/hr and 9.8 lb/hr for up to 150 
hours per year for periodic operations for H2S. These limits are 
based on the previously discussed ambient air standard com
pliance assurance. Again, the commission bases the H2S limits  
on the revised generic OGS evaluation and on the necessary, 
subsequently developed tables due to revising the generic OGS 
evaluation and due to comments about the modeling method
ologies for the tables themselves. Additionally, the commission 
needs to be assured that the OGS will not cause or contribute 
to an odor nuisance which is likely to result from highly sour un
controlled sites. The H2S hourly and annual limits should ensure 
that the state ambient standards are met for most sites, and yet 
still allow slightly sour materials to be handled as well as low 
volume, sporadic, or controlled truck loading and blowdowns. 
The commission determines that the highest contributing source 
of sulfur compound emissions, including H2S emissions, is from 
flares and that a typical height for process flares is 40 feet, yield
ing H2S emissions of 4.7 lb/hr use as a rule limit, corresponding 
to 20.6 tpy. The commission adopts the rule limit of 20.6 tpy H2S 
because most sour sites with a flare are in less populated ar
eas and should easily be able to meet the impacts analysis of 
subsection (k). Additionally, the commission changes subsec
tion (g)(2)(B)(i) for H2S limits to subsection (g)(3). 

The commission adopts the limits of 47 lb/hr and 25 tpy for SO2. 
The limitations on hourly SO2 

would allow both typical releases 
from engines as well as any moderately sour waste steams to be 
burned in a  flare. Since there are no treatment units allowed un
der this level of the PBR, high hourly SO2 

emissions from amine 
units do not have to be considered. The commission determines 
that the highest contributing source of sulfur compound emis
sions, including SO2 

emissions, is from engines and that a typical 
height for the stack is 18 feet, yielding SO2 

emissions of 47 lb/hr. 
It is assumed that most SO2 

comes from steady state operations 
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such as combustion units. Periodic releases are also included at 
93.2 lb/hr based on larger engine hp at 1 mile to a property line. 
Additionally, the commission changes subsection (g)(2)(B)(ii) for 
SO2 

limits to subsection (g)(3). 

In response to comments, the commission adopts the limits of 
43.2 lb/hr and 100 tpy for NOX. This was in response to com
ment and the re-evaluated generic OGS. These limits are based 
on the previously discussed NAAQS compliance assurance and 
should be sufficient to allow a limited number of compressor en
gines or electric generators to operate at a site. Typical ranges of 
hourly emissions from a random sampling of PBR registrations 
in 2010 showed an average of 4 lb/hr with a range of 0.36 lb/hr 
to 19 lb/hr for engines. Based on review of engine designs, it 
has been found that engines greater than 1,000 hp have the po
tential for the greatest source of NOX 

emissions compared to en
gines less than 1,000 hp. Furthermore, it has been determined 
by evaluation of OGS that smaller sites would most likely oper
ate engines less than 1,000 hp. The commission is adopting 100 
tpy of NOX 

to assure minor source status with respect to Title V. 
The commission determines that NOX 

limits can be based on the 
NO2 

hourly NAAQS standard as released from a typical engine 
of  1,250 hp with an 18-foot  release point at 1,400 feet (approxi
mately 1/4 mile) from the project and capped at less than 100 tpy 
to ensure no registration is applicable to Title V federal operat
ing permits. In response to comments and numerous sampling 
reports submitted, the commission also bases the NOX 

emission 
limits on the highest probable NO2 

to NOX 
ratio of 50 percent.  

Additionally, the commission changes subsection (g)(2)(C)(i) for 
NOX 

limits to subsection (g)(3). 

In response to comments, the commission adopts the limits of 
45 lb/hr and 100 tpy for CO. The commission bases CO limits 
on an annual Title V federal operating permits applicability level 
of 100 tpy, corresponding to 22.8 lb/hr. The commission chose 
to almost double the 22.8 lb/hr to 45 lb/hr to allow for opera
tional flexibility of having all combustion units at OGS running at 
the same time. The commission determines that the CO limits 
can be based on the NAAQS as released from a typical engine 
of  1,250 hp with an  18-foot release point at 1,400 feet (approx
imately 1/4 mile) from the project, which is 4,592 lb/hr. Addi
tionally, the commission changes subsection (g)(2)(C)(ii) for CO 
limits to subsection (g)(3). 

For Level 1 registration, the commission adopts a limit of 10 
lbs/hr and 5 tpy PM and PM as a limit for the smallest sites. 
In response to

10 

the
2.  

  comments,
5

  commission adopts the limits of 
10  lb/hr and 5 tpy for PM10 

and PM2.5 
emissions. This was in 

response to comments and the re-evaluated generic OGS. Af
ter a random audit of approximately 100 reviewed OGS PBR 
registrations in 2010, the range of PM10 

emissions for sites was 
represented to be 0.01 lb/hr to 0.67 lb/hr, with an average of 
0.08 lb/hr, and annual emissions 0.01 tpy to 0.57 tpy. Using 
the most conservative impacts table and the assumption that all 
PM10 

is PM2.5, the commission bases the PM and PM 
on the most stringent of the respective promul

10

g
 

ated NAAQS
2.5 

limits 
         as 

released from a typical large engine with a 20-foot release point 
at 1,400 feet (approximately 1/4 mile) from the project, or 6.4 
lb/hr. Based on this information, it is extremely unlikely that any 
OGS will have or contribute to an exceedance of the PM or PM
NAAQS. The commission bases the

 2.5 

 5 tpy limit
10

 on a reasonable 
value that allows even more than the largest OGS could emit in 
particulate matter. Over 100 OGS were reviewed for particulate 
matter emissions, and articulate matter emissions are not a con
cern at OGS. Additionally, the commission changes subsection 
(g)(2)(C)(iii) for PM10 

and PM 2.5 
limits to subsection (g)(3). 

The commission has changed subsection (g)(3) in response to 
comments with regard to requirements for a specific check of  
formaldehyde impacts. After a detailed review of submitted in
formation and federal background documents for 40 CFR 63 NE
SHAP Subpart ZZZZ, the commission has determined that the 
requirements of this federal standard is sufficient to establish 
controls on formaldehyde on new and existing engines. This is 
further supported by recent monitoring does not show any con
cerns with monitored values of formaldehyde from engines as
sociated with oil and gas production sites. Therefore, formalde
hyde is omitted from the impacts evaluation requirements and 
emission limits for this PBR. 

The commission adopts subsection (h) to establish the criteria 
for Level 2 of the PBR. Any OGS meeting these requirements 
must first notify the commission through the ePermits system, 
give the intended design of the site, registration, and project, 
estimate the emissions, and receive the auto-response for the 
intent to construct. After construction is complete, the owner/op
erator must the register with the commission no later than 90 
days after start of operations. The commission will establish the 
forms and processes through the ePermits system of the agency. 
Paper forms or mailings will follow established Agency guide
lines. Along with the registration, companies would be required 
to include a detailed summary of maximum emissions estimates 
based on: site-specific or defined representative gas and liquid 
analysis; equipment design, specifications and operations; ma
terial type and throughput; and other actual parameters essen
tial for accuracy of estimating emissions. This requirement gives 
flexibility to industry in timing, but ensures that the commission 
has the opportunity to audit emission estimates within a reason
able period of time from start of operation. The commission adds 
that emissions must meet the impacts limitations of subsection 
(k) as explained below. The commission updates subsection 
(h) with emission limits, including requirements moved from sub
section (k), as explained below. The commission changes and 
moves registration and ePermits requirements to subsection (f), 
as explained under subsection (f). For clarification, the commis
sion adds that all emissions estimates must be based on repre
sentative worst-case operations and planned MSS activities. 

The commission for Level 2 adopts subsection (h)(1) to limit 
the overall emissions for this level of the PBR to ensure there 
are no major PSD or NNSR sources (including any major plant 
turnarounds and all planned MSS). The level of the PBR would 
allow sites which are major for the federal operating permit pro
gram (equal to or greater than 100 tpy NOX 

or CO) the ability 
to use Oil and Gas General Operating Permits Numbers 511 
514. Both sweet and sour OGS may use this level of PBR, but 
sulfur emissions are limited by the emission impact tables as ap
plicable to the site. The commission adopts subsection (h)(1) as 
initially proposed. 

The commission for Level 2 changes subsection (h)(2), for clar
ity, to read emissions must meet the limitations of subsection (k). 
The commission moves the registration requirements of subsec
tion (h)(2) to subsection (f), as explained in subsection (f). The 
commission moves and changes the emission limits under sub
section (h)(2) to subsection (h)(3). 

The commission adopts, in subsection (h)(3), the Level 2 annual 
limit of 25 tpy of VOCs, an hourly crude oil or condensate VOC 
limit of 100.0 lb/hr, a total natural gas VOC limit of 356 lb/hr for 
steady state operations, a total VOC limit of 145.0 lb/hr for con
densate and 750 lb/hr for natural gas for up to 300 hours per 
year for low pressure periodic intermittent operations, and 318 
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lb/hr for condensate or crude oil and 1635 lb/hr for natural gas 
for high pressure periodic releases. Natural gas condensate typ
ically consists more than 80 percent of C4-C8 

alkanes and small 
fraction of BTEX. C4-C8 

alkanes have relatively low acute respi
ratory effects compared to BTEX. High concentrations of these 
alkanes may cause temporary irritation of the nose and throat 
and headache, nausea, dizziness, drowsiness, anesthesia, and 
confusion. The current (interim) short-term ESL (3,500 µg/m3) 
was set based on the weight percent of components in typical 
sweet natural gas condensate. The ESL was developed by cal
culated by each component’s weight percent and its respective 
ESL using a formula for the derivation of a chemical product. 
While the current short-term ESLs for C4-C8 

alkanes are much 
higher than those for BTEX, they are overly conservative. The 
new short-term ESLs for C4-C8 

alkanes, if developed following the 
2006 TCEQ Guidelines to Develop ESLs and Reference Values, 
may be higher approximately by a factor of two to three. Con
sequently, the short-term ESL for condensate may be higher if 
derived based on higher C4-C8 

alkanes’ ESLs. Moreover, since 
the short-term ESL for natural gas condensate is primarily driven 
by the BTEX’s ESLs, if the short-term ESLs for BTEX are met, 
the short-term impacts for condensate emissions from OGS fa
cilities are expected to be protective. For these reasons, a higher 
hourly emission rate for condensate emissions is deemed al
lowable. The current (interim) short-term ESL (3,500 µg/m3) for  
crude oil was derived based on available occupational exposure 
limits for similar petroleum hydrocarbons (e.g., gasoline, naph
tha, and kerosene) which is conservative. The new short-term 
ESLs for crude oil and other similar petroleum hydrocarbons, if 
developed following the 2006 TCEQ Guidelines to Develop ESLs 
and Reference Values, may be higher approximately by a factor 
of two to three. Therefore, a higher hourly emission rate for crude 
oil emissions is expected to be protective.  

The commission adopts subsection (h)(3) Level 2 an annual limit 
of 25 tpy of VOCs. The adopted annual limit of 25 tpy for total 
VOC continues to assure minor source status and is the maxi
mum allowed under PBR. The hourly limit for VOC is sufficient 
enough to allow for sporadic or controlled emissions from truck 
loading and blowdowns. The commission also evaluated the 
maximum condensate or crude oil emissions allowed under the 
impacts tables. Since the actual emissions from an OGS will 
result from a combination of sources, many with more effective 
dispersion, these values were determined by the commission to 
be an appropriate limit for this subsection. These values are 
also in the typical ranges of hourly emissions from a random 
sampling of PBR registrations in 2010. The same dispersion 
source characteristics were used as in Level 1, however a dis
tance of 1/2 mile from the source was used for Level 2. The com
mission bases all steady-state releases of VOCs on a distance 
of approximately 1/2 mile (2,700 feet) from the project and the 
highest two contributing sources and on flash from storage tanks 
and process vessels with a 20-foot release height. For natural 
gas, the commission determines that the highest two contribut
ing sources are flash from storage tanks (273 lb/hr) and process 
vessels (439 lb/hr), with an average limit of 356 lb/hr used as a 
rule limit. The commission determines that periodic releases are 
typically truck loading or unit/pipeline purging and are based on 
a distance of 1 mile and a typical 10-foot release height, but lim
ited in number of hours per year expected for these smaller sites. 
The commission determines that the annual hours are based on 
a random review of over a hundred recently reviewed PBR reg
istrations which have included voluntary planned MSS or truck 
loading where the total number of hours per year with those ac
tivities ranged from 10 - 320 hours and an average of 82 hours 

per year. The commission determines that typical VRU down
time is estimated at 1 - 5 percent of the year, or 88 - 438 hours. 
The commission determines that up to 300 hr/yr are appropriate 
rule limits for periodic intermittent operations. Since these op
erations are intermittent and not steady state, they are allowed 
a higher, but limited hourly emission rate since they still have 
to demonstrate compliance with impacts and ambient air stan
dards. Most of these events take place in less than an hour, 
based on the above review of PBRs, but the whole hour was 
relied upon for demonstration of meeting impacts. These oper
ations will still have to show that they are protective under sub
section (k). Additionally, the commission changes and expands 
subsection (h)(2)(A) to subsection (h)(3). 

For benzene, the commission determines that the highest two 
contributing sources for benzene are flash from storage tanks 
(2.6 lb/hr and 3.7 tpy) and process vessels (4.1 lb/hr and 6 tpy), 
yielding averages of 3.35 lb/hr and 4.8 tpy used as the rule limits. 
Additionally, the commission changes subsection (h)(2)(A)(i) for 
benzene limits to subsection (h)(3).  

The commission has changed subsection (h)(3) in response to 
comments with regard to requirements for a specific check  of  
formaldehyde impacts. After a detailed review of submitted in
formation and federal background documents for 40 CFR 63 NE
SHAP Subpart ZZZZ, the commission has determined that the 
requirements of this federal standard is sufficient to establish 
controls on formaldehyde on new  and  existing engines.  This  
is further supported by recent monitoring and does not show 
any concerns with monitored values of formaldehyde from en
gines associated with oil and gas production sites. Therefore, 
formaldehyde is omitted from the impacts evaluation require
ments and emission limits for this PBR. 

The commission adopts the limits of 6 lb/hr and 25 tpy for steady 
state operations and low pressure releases to 6 lb/hr and high 
pressure releases at 9.8 lb/hr for up to 300 hours per year for 
periodic operations for H2S. These limits are based on the pre
viously discussed ambient air standard compliance assurance. 
Again, the commission bases the H2S limits on the revised 
generic OGS evaluation and on the necessary, subsequently 
developed tables due to revising the generic OGS evaluation 
and due to comments about the modeling methodologies for 
the tables themselves. Additionally, the commission needs to 
be assured that the OGS will not cause or contribute to an odor 
nuisance which is likely to result from highly sour uncontrolled 
sites. The H2S hourly and annual limits should ensure that 
the state ambient standards are met for most sites, and yet 
should be sufficient to allow a wider range of H2S sources at a 
site. The commission determines that the highest contributing 
source of sulfur compound emissions, including H S emissions, 
is from flares and that a typical height for proc

2

       ess flares is 
40 feet, yielding H2S emissions of 6 lb/hr use as a rule limit, 
corresponding to about 25 tpy, which also matches with the limit 
set in §106.4, Requirements for Permitting by Rule. Following 
the reasoning discussed for the Level 1 H2S periodic limit, 5.1 
lb/hr would be the limit, but since 5.1 lb/hr is less than the steady 
state hourly limit of 6 lb/hr, the low pressure periodic limit is also 
set at 6 lb/hr. Additionally, the commission changes subsection 
(h)(2)(B)(i) for H2S limits to subsection (h)(3). 

The commission for Level 2 adopts the limits of 63 lb/hr and 25 
tpy of SO2. These limits are based on the previously discussed 
ambient air standard compliance assurance and should be suffi 
cient to allow a wider range of SO2 

sources at a site. The annual 
limit of 25 tpy  was chosen to match with the limit set in §106.4, 
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Requirements for Permitting by Rule. In response to comments, 
the commission re-evaluates and revises the generic OGS eval
uation. The commission bases the SO2 

limits on the revised 
generic OGS evaluation and on the necessary, subsequently de
veloped tables due to revising the generic OGS evaluation and 
due to comments about the modeling methodologies for the ta
bles themselves. At a typical site total size of engines is likely 
greater than 1500 hp and with an 18-foot stack, the acceptable 
emissions would be 63 lb/hr. Periodic releases are also included 
at 93.2 lb/hr based on larger engine hp at 1 mile to a property line. 
Additionally, the commission changes subsection (h)(2)(B)(ii) for 
SO2 

limits to subsection (h)(3). 

The commission for Level 2 adopts the limits of 54.4 lb/hr and 
250 tpy for NOX. These limits are based on the previously dis
cussed NAAQS compliance assurance and should be sufficient 
to allow a wider range of compressor engines or electric gen
erators to operate at a site. Typical ranges of hourly emissions 
from a random sampling of PBR registrations in 2010 showed 
an  average of 4 lb/hr with a range of 0.36 lb/hr to 19 lb/hr for 
engines. The commission expects most engines for sites in this 
category to be 1,000 hp or more and based on the impacts ta
bles at 2,300 feet with a very tall stack, NO2 

emissions from 
engines would comply with the new NAAQS. Furthermore, the 
commission is adopting 250 tpy of NOX 

to assure minor source 
status with respect to PSD. The commission bases the NOX 

lim
its on the revised generic OGS evaluation and on the necessary, 
subsequently developed tables due to revising the generic OGS 
evaluation and due to comments about the modeling methodolo
gies for the tables themselves. The commission determines that 
NOX 

limits can be based on the NO2 
hourly NAAQS as released 

from a typical engine of  1,250 hp with  an 18-foot  release point  
at 2,700 feet (approximately 1/2 mile) from the project yielding 
54.4 lb/hr used as a rule limit and capped at less than 250 tpy 
to ensure no registration is applicable to PSD requirements. In 
response to comments and numerous sampling reports submit
ted, the commission also bases the NOX 

emission limits on the 
highest probable NO2 

to NOX 
ratio of 50 percent. Additionally, 

the commission changes subsection (h)(2)(C)(i) for NOX 
limits to 

subsection (h)(3). 

The commission adopts the following for Level 2 CO emissions 
limits. CO emissions are limited to 104 lb/hr and 250 tpy. These 
limits are based on the previously discussed NAAQS compli
ance assurance and should be sufficient to allow a large variety 
of compressor engines to operate at a site. Typical ranges of 
hourly emissions from a random sampling of PBR registrations 
in 2010 showed an average of 4 lb/hr with a range of 0.03 lb/hr to 
14 lb/hr for engines. The adopted limits are NAAQS compliant 
and should allow for both small and large engines at an OGS. 
Furthermore, the commission is adopting 250 tpy of CO to as
sure minor source status with respect to PSD. The commission 
bases the CO limits on the revised generic OGS evaluation and 
on the necessary, subsequently developed tables due to revis
ing the generic OGS evaluation and due to comments about the 
modeling methodologies for the tables themselves. The com
mission determines that CO limits can be based on the CO hourly 
NAAQS as released from a typical engine of 1,250 hp with an 
18-foot release point at 2,700 feet (approximately 1/2 mile) from 
the project yielding 104 lb/hr and capped at less than 250 tpy to 
ensure no registration is applicable to PSD requirements. Addi
tionally, the commission changes subsection (h)(2)(C)(ii) for CO 
limits to subsection (h)(3). 

Based on the following information, it is extremely unlikely that 
any OGS will have or contribute to an exceedance of the PM10 

or PM2.5 
NAAQS. The commission for Level 2 adopts a limit of 

12.7 lbs/hr and 10.0 tpy PM and PM . After a random audit 
of approximately

 2.5

 100 reviewe
10

d OGS PBR registrations in 2010, 
the range of PM10 

emissions for sites was represented to be 0.01 
lb/hr to 0.67 lb/hr, with an average of 0.08 lb/hr and annual emis
sions 0.01 tpy to 0.57 tpy. In response to comments, the com
mission re-evaluates and revises the generic OGS evaluation. 
The commission bases the PM and PM
generic OGS evaluation and on

10

the
 

necessa
2.5 

limits on the revised 
      ry, subsequently de

veloped tables due to revising the generic OGS evaluation and 
due to comments about the modeling methodologies for the ta
bles themselves. The commission bases the PM
limits the most stringent of the respective promulga

10

ted
 
and PM 2.5 

        NAAQS 
standard as released from a typical large engine with a 20-foot 
release point at 2,700 feet (approximately 1/2 mile) from the 
project, or 12.7 lb/hr which is used as a rule limit. The 10 tpy 
limit is based on the most stringent of tpy limits for PM and PM
established by the EPA for PM . Additionally, the

10 2.5 

 commission 
changes subsection (h)(2)(C)(iii

2.

)
5

 for PM
section (h)(3).

10 
and PM.5 

limits to sub
  

Subsection (i) lists specific MSS activities authorized and the 
associated limits. Subsection (i)(1) lists the applicability dates 
and schedules for authorizing planned MSS activities, and notes 
that authorization under this section is voluntary until January 5, 
2012. For existing, properly authorized OGS, MSS emissions do 
not need to be addressed until January 5, 2012, unless modifica
tions are made. If modifications  are made to an existing OGS  on  
or after the applicable effective date of the PBR, then MSS ac
tivities and associated emissions for that site need to be either 
registered or addressed in a registration. To assist companies 
in calculating their MSS emissions the agency is building MSS 
estimation methods into the emission calculations spreadsheet 
and published the draft on the agency website for external stake
holder input as of October 29, 2010. The commission will also 
provide checklists and guidance documents that will be available 
on the TCEQ website. In addition, the commission is planning 
on sponsoring short workshops around the state to assist com
panies in preparing registrations and compliance records before 
the effective date of the rules. The commission requested com
ments and technical information on activities and potential emis
sions from planned MSS because of the limited information avail
able on the various planned MSS activities which occur through
out the oil and gas industry. The commission did not receive 
any information in response to this request and the rule has not 
changed. 

The commission adopts subsection (i)(2) to ensure that all 
chemically common emissions are evaluated for protectiveness. 
Emissions from control devices used for planned MSS (perma
nent or portable) are included for emission limits evaluation. The 
VOC for planned MSS emissions under worst-case operating 
conditions and all contributing emissions must be evaluated for 
total hydrocarbons as condensate, natural gas, and benzene. 
Paragraph (2)  specifically lists the most commonly expected 
activities which may contribute to emissions during these 
events. In most cases, emissions from blowdowns or purging 
do not occur simultaneously with production emissions, so the 
weighted fraction method of impacts evaluation is not commonly 
needed. There are certain expected planned MSS activities 
and associated emissions which also have the likelihood of 
quantifiable hourly and annual emissions. The commission 
has revised subsection (i)(2)(C) in response to comments and 
has determined that references to §106.263 are not necessary 
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as control expectations are covered sufficiently by subsection 
(e)(8) - (12). 

Planned MSS activities with negligible emissions are authorized 
by subsection (i)(3) and are limited to the following: routine en
gine component maintenance including filter changes, oxygen 
sensor replacements, compression checks, overhauls, lubricant 
changes, spark plug changes, and emission control system 
maintenance in combination with any other activities; boiler or 
thermal oxidizer refractory replacements and cleanings; heater 
and heat exchanger cleanings; lubrication oil level checks; 
glycol draining and refilling; pump, compressor, heat exchanger, 
vessel, water treatment systems (cooling, boiler, potable), and 
fugitive component maintenance after associated blowdowns 
and degassing; use of aerosol cans, soap, and other aqueous 
based cleaners; pressure relief valve testing; calibration of 
analytical equipment; instrumentation/analyzer maintenance; 
replacement of analyzer filters and screens; and cleaning sight 
glasses. These other planned MSS activities require record-
keeping, but no emissions quantification unless specifically 
requested by the commission. Other planned MSS activities 
with negligible emissions are based on the commission’s experi
ence with chemical plant MSS for NSR permits, refinery MSS for 
NSR permits, and oil and gas MSS and process knowledge for 
oil and gas registrations. The commission requested comments 
and further information on the physical design parameters and 
operational activities which occur at OGS to accurately predict 
other planned MSS activities with negligible emissions not 
listed here. The commission did not receive any information 
in response to this request and the rule has not changed. If 
qualitative, quantitative, and/or updated information about other 
MSS activities with negligible emissions becomes available in 
the future or if emissions are found to actually be more than 
negligible, the commission may reopen this PBR to reevaluate 
other MSS activities with negligible emissions. The commission 
has removed amine and other treatment chemicals replacement 
(except glycols) and hot oil treatments from this subsection. 
The commission evaluated the potential for emissions from 
replacing amine and other treatment chemicals and does not 
believe there is sufficient emission potential to warrant account
ing of this activity for a PBR. The commission is not comfortable 
adding an exemption for heavier oils or smaller vessels for MSS 
because the  approach to clearing is not  regulated in the  PBR.  
Liquid heals and clinging in vessels can represent significant 
emissions if forced into the atmosphere for clearing or cleaning 
purposes. 

Subsection (i)(4) covers a very specific circumstance the com
mission has reviewed. This paragraph is included as an op
tion, not a requirement, for larger OGS with multiple engine/com
pressor sets to authorize additional piping and material transfer 
to allow ongoing operations when one engine at a plant must 
shutdown. In these instances, the shutdown would not have a 
large amount of associated purging (blowdown) of VOCs, since 
the materials would be shifted to another part of the OGS. This 
subsection has been updated to state that engine/compressor 
shutdowns shall result in no greater than 4 lb/hr of natural gas 
emissions instead of stating that the shutdowns shall not result in 
emissions. This value should allow for a small amount of emis
sions from shutdowns and still includes a reasonable amount of 
VOC emissions justifiable to be authorized under this circum
stance. The 4 lb/hr value is consistent with the value from the 
natural gas impacts table for fugitive dispersion characteristics 
at the shortest distance, 50 feet, and a 3-foot release height. 
Startup emissions may also occur as air is purged from the com

pressor with a small amount of the VOC stream. If these streams 
are then captured and sent to a control device with a destruction 
effectiveness of 98 percent, they are substantially minimized. If 
companies operate in this manner, the registration should spec
ify all details and emission estimates. 

The commission requested comments and technical information 
on activities and potential emissions from planned MSS because 
of the limited information available on the various planned MSS 
activities which occur throughout the oil and gas industry. The 
commission did not receive any information in response to this 
request and the rule has not changed. If qualitative, quantita
tive, and/or updated information about other MSS activities and 
associated emissions becomes available in the future, the com
mission may reopen this rule and/or the oil and gas standard 
permit to reevaluate other MSS activities and associated emis
sions. 

The records, monitoring, and sampling requirements adopted in 
subsection (j) of the PBR are intended to provide a clear, under
standable set of expectations in order to easily establish com
pliance. Providing explicit requirements meets the test of practi
cal enforceability, an essential element for all commission autho
rizations. Compliance with all applicable regulations is ensured 
through sampling (specified in Table  7  in subsection (m)) and  in  
monitoring and recordkeeping (specified in Table 8 of subsection 
(m)). All necessary records, which include documentation of all 
sampling and monitoring, must be continuously maintained and 
contain sufficient information to demonstrate compliance. These 
records are important to determine the following: verify all infor
mation used to estimate emissions; verify that emissions meet 
applicable limits; show current equipment and processes; ex
plain equipment or process changes and associated effects on 
emissions; and show equipment is properly operated, monitored, 
and maintained, and inspected. 

The commission changes the requirements for a run time meter 
for Boiler, Reboilers, Heater-Treater, and Process Heaters. In 
response to comments, the commission adopts a requirement 
for a monitor only if a registration relies on less than full year 
operation and maximum capacity when calculating emissions. 
Also, the adopted rule expands the examples of process moni
tors beyond run time meters. Also the commission clarifies that 
no records of hours of operation must be kept for engines that 
have no sampling requirements in Table 7 of subsection (m). The 
commission adopts a run time meter for Gas Fired Turbines, but 
in response to comment the commission adopts a requirement 
for a meter only for turbines greater than 500hp only if the reg
istration relies on less than full year operation and maximum ca
pacity when calculating emissions and expands the examples of 
process monitors. The commission’s intent is to require a practi
cally enforceable permit condition for facilities that are registered 
at less than full potential to emit in cases such as artificially lim
iting operation to avoid stricter rules. 

Each specific sampling, monitoring, and recordkeeping require
ment varies based on related effects, accurate compliance 
demonstrations, and protectiveness and includes the following 
items at a minimum: an up-to-date site layout including the 
configuration of all equipment and process units within the site 
because any changes to the site layout such as the distance of 
a unit to  a receptor or property line may affect emission impacts; 
the property line and nearest off-site receptors must be shown 
because impacts of contaminants are based on the property 
line and receptor distances; any changes to the site layout need 
to be recorded in case the change affects emission impacts, 
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for example if the distance of a unit to a receptor or properly 
line changes; and a site process description and process flow 
diagram is needed to ensure that all emission points are ac
counted for and authorized. This documentation should clearly 
show all process and waste streams and the inputs and outputs 
of the total site and individual units or processes. Any process 
changes need to be recorded in case the change affects emis
sions. This will also establish the boundary to conduct impacts 
assessments. Site production or collection must be recorded 
over time because this is the basis for emission estimates. It 
is necessary to maintain records of the types of service (i.e. 
natural gas, oil, condensate, and water) being processed at a 
site in order to ensure that emission limits for each component 
have not been exceeded and that all contaminant emissions 
are represented. This information is important to determine 
appropriate maximum acceptable emissions of all authorized 
facilities. This information does not need to be done by a 
professional such as a draftsman, it just needs to demonstrate 
the necessary information. The records need to be kept where 
they are easily accessible to Regional or Local personnel. 

The sampling requirements are the minimum requirements 
customary to the applicable units. Sampling ports and platforms 
need only be installed when needed to obtain the samples 
required to demonstrate compliance. All sampling and testing 
including the facilities and equipment necessary to conduct 
the sampling are at the expense and the responsibility of 
the holder of the authorization. To conduct sampling, proper 
ports and platform access must be part of the design of the 
equipment vents and stacks. Basic specifications are ex
plained in the Sampling Procedure Manual, which can be 
found in "Chapter 2, Stack Sampling Facilities" available at: 
http://www.tceq.state.tx.us/compliance/field_ops/acguide.html, 
"Chapter 2, Stack Sampling Facilities." 

Where any applicable sampling is required, for example to es
tablish a high destruction efficiency to meet impact requirements, 
the testing should be conducted as soon as possible but no later 
than 180 days of after the initial start of operation of implemen
tation of a change which required the registration. This time 
frame allows for scheduling testers, coordinating with the Re
gional Office and working out process startup issues of new and 
modified equipment. Standard EPA reference methods are re
quired to be used for the sampling and analysis and they include 
some quality assurance and quality control procedures. Nor
mally, three one-hour test runs should be conducted and aver
aged to demonstrate compliance, additional testing may be ap
propriate to establish different operating parameters for different 
operating scenarios. The TCEQ Regional Office must be pro
vided various federal 40 CFR Part 60 NSPS and 40 CFR Part 
61 NESHAP standards, other PBRs, typical permit conditions, 
confirmation of emissions. All sampling must follow the TCEQ 
Sampling Procedures Manual and the appropriate EPA Refer
ence Methods to ensure consistency and quality assurance of 
evaluation techniques. The TCEQ Regional Office shall be af
forded the opportunity to observe the sampling and a minimum 
30-day pre-sampling notice must be provided. The notice must 
include a date for a pretest meeting, the sampling date, the sam
pling firm, the specific equipment, methods and procedures to be 
used, the procedures and parameters to determine and record 
operating rates and parameters affecting the emissions during 
the sampling period, and any proposed deviations to the pre
scribed sampling methods so that independent audit capabilities 
are maintained by the commission. To allow for possible sam
pling observance, adjustments in sampling techniques or meth

ods, or to provide other necessary guidance, the permit holders 
must contact the TCEQ Region Office when testing is sched
uled, but not less than 30 days prior to sampling. Notification 
and opportunity for coordination with regional stack testing staff 
is also within the ordinary arrangements considered reasonable 
in stack testing requirements. After initial coordination, compa
nies and TCEQ regional staff routinely work out schedules that 
are amenable to all parties. Following these procedures, using 
standard methods and communication with the Regional Office 
is important to avoid costly additional or retesting. 

Once completed, reports should include information specified in 
"Chapter 14, Contents of Air Emission Test Reports" of the Sam
pling Procedures Manual. The report must be sent to the Re
gional Office within 60 days of the testing. Stack test reports sub
mission requirements have been simplified in that one original 
and one copy be sent to the Regional Office. The TCEQ regional 
director is authorized to allow alternate sampling facility designs, 
and deviations to sampling procedures, but the authorization 
holder must have written approval to make the change. Chap
ters 14 portions of the Sampling Procedure Manual can be found 
at www.tceq.state.tx.us/compliance/field_ops/acguide.html. Fi
nally, results are required to meet National Environmental Lab
oratory Accreditation Conference (NELAC) certification require
ments found in 30 TAC Chapter 25, Environmental Testing Lab
oratory Accreditation and Certification. That does not mean all 
data must come from a NELAC certified lab. Rather, Chapter 25 
explains when that certification must be applied. This require
ment in the PBR is no more than what 30 TAC Chapter 25 re
quires. 

Sampling of gas and liquid streams from appropriate process 
sampling points is required in order to determine composition 
or and other properties such as heat content, specific gravity,  
and vapor pressure which are needed to estimate emissions. 
It is essential that stream lab analyses/reports include a mea
surement of H2S, individual HAPs, and at least all those hydro
carbons containing at least up to at least 10 carbon atoms per 
molecule (C10+). This analysis will give the BTEX, specifically 
benzene analysis needed for impacts evaluations. Proper quan
tification of emissions can only be done when information is as 
accurate and complete as possible. Analyses should be taken 
at worst-case conditions in order for the results to be used to es
timate the maximum possible amount of emissions. If this is not 
done, emission estimates may be underestimated which could 
result in actual emissions exceeding allowable emission limits. 
Records of gas and liquid analyses must be maintained and 
updated over time to represent current site-specific processes. 
Site-specific information is needed because although one well 
may pull from the same formation and field as another well, for
mations can vary throughout and minor variations in the com
position can greatly affect emissions. A representative sample 
can be used if the sample represents production from the same 
formation, field, and depth. The sample should be the most 
conservative of the represented sites to demonstrate worst-case 
scenario. Samples should be taken prior to any treatment for 
the most accurate information for estimating emissions from that 
process. If a sample is used that is from another point in the pro
duction, then the emissions will not be representative. This is 
due to the fact that the character and composition will be differ
ent than what is being treated. The emission prediction models 
will only estimate emissions based on the input parameters. If 
these parameters are not representative of the actual conditions 
do not match then there is no  way  to  verify  how accurate  the  
emission estimates are. Potential to emit for PBRs is usually 
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based on worst-case emissions and the potential to emit. Cor
rect parameters are needed in order to verify that the site meets 
the PBR being claimed. 

Petroleum formations can vary throughout and although a well 
may pull from the same formation and field, minor variations in 
the composition can greatly affect emissions. Emissions calcula
tions should be supported with as much associated site-specific 
sampling and testing needed to perform such emissions calcula
tions. For example, a site with an outlet gas stream from a high 
pressure separator, outlet gas stream from a glycol unit, outlet 
gas stream from an amine unit, and outlet gas stream from a 
low pressure separator may require sampling and testing for all 
four gas streams to sufficiently complete emissions calculations 
for fugitive emission from piping components. Acceptable out
puts from emissions calculations can be used in place of test
ing. For example, the outlet gas flow speciation from the emis
sion calculations output of GRI-GlyCalc 4.0 software could be 
used for emissions calculations for fugitive emissions from pip
ing components. Review of available information indicates that 
sampling once a year is a reasonable frequency for monitoring 
changes to the composition of the well. Lab analysis is needed 
for proper quantification of emissions, specifically HAPs and  H2S. 
As needed and required by subsection (j), a pressurized gas, 
pressurized liquid, stock tank liquid, and stock tank vapor sam
ple needs to be taken and analyzed. Failure to sample at the ap
propriate location can result in a mischaracterization and quan
tification of emissions. 

Laboratory extended VOC Gas Chromatograph (GC) analysis at 
a minimum to C10+ and H2S analysis for gas and liquids for the 
following shall be performed and used for emission compliance 
demonstrations: separator at the inlet; dehydration unit prior to 
dehydrator; amine unit prior to sweetening unit; tanks for liquids 
and vapors; and produced water or brine/salt water at the inlet 
prior to storage. 

A laboratory extended VOC GC analysis must be speciated to 
a minimum C10+ in order for such software programs as E&P 
Tanks 4.0, GRI-GlyCalc, and AmineCalc to accurately calculate 
emissions such as benzene, from their prospective units. For 
example, in order for emissions from flashing to be calculated 
properly with the E&P Tanks 4.0 program, a speciated analysis 
to C10+ along with its bulk Molecular Weight (MW) and Specific 
Gravity is required. To verify the necessity for this extended anal
ysis the E&P Tanks 4.0 program was run based on an analysis 
speciated out to hydrocarbons with 6 carbon atoms per mole
cule (C6) (representing only 35 percent of the needed material). 
The resulting uncontrolled emissions based on this analysis (nor
malized to reflect 100 percent) yielded emissions levels so high 
that air standards and screening levels would not be attainable 
without highly restrictive control measures. Similarly, it has been 
determined that for sites which employ a glycol dehydration unit 
(where benzene emissions are of concern) to take a conserva
tive estimate of benzene emissions would surely trigger 40 CFR 
Part 63 MACT applicability. 40 CFR Part 63 MACT applicability 
requires the applicant to put in place further control requirements 
which in the long run would be more expensive to maintain and 
operate than for an extended C10+ analysis to be obtained at
tained. In summary, in order for an applicant to accurately rep
resent the impacts of emissions from their respective site, a spe
ciated analysis to C10+ must be utilized. While it is possible for 
an applicant to use an analysis speciated to C6, it would require 
the applicant to overestimate impacts from emissions such as 
BTEX. This over estimation could needlessly trigger federal ap
plicability standards resulting in greater cost of control. 

If the sampling is done at the representative worst-case scenario, 
then worst-case emissions should be represented. Historically, 
permitting is always based on worst-case scenarios. Sampling 
needs to be obtained from the proper sampling locations in order 
to have accurate inputs for the appropriate emissions calculation 
methods. Sites subject to this section must demonstrate how 
they comply with the emission limitations of H2S by obtaining an 
analysis of the percentage/ by volume of H2S at  of the  site.  In  
order for a site to demonstrate that they meet the requirements 
of the H2S emission limitations of the PBR, one or more analy
ses or estimates must be obtained. The choice of analysis is 
the Tutwiler, Stain Tube, or full sulfur analysis. The traditional 
method was to perform one analysis on the incoming site’s gas 
stream and to use that analysis percentage in every other stream 
at the site for an emission estimate. Modern computer programs 
and sampling have demonstrated that this method is not very in
accurate. In fact, the H2S concentration in the emissions to the 
air may increase many times from the incoming H2S flashes from 
the liquid concentration in a tank during flash. At a minimum, if 
no computer program is used to estimate H2S flash emissions at 
a sour site, the pressurized flash sample taken for VOC should 
include an H2S analysis along with the daily production rate or 
sampling the H2S vent concentrations from a crude oil or conden
sate storage tank along with the estimated VOC tank emissions 
should be completed to estimate H2S flash emissions. Sour sites 
with produced water should calculate using some basis, sam
ple, or use a computer program to estimate the produced water 
H2S emissions. It is expected that the H2S emissions be estab
lished for each facility in order to demonstrate compliance with 
the emission limitations. 

Required site-specific or  defined representative gas and liquid 
analysis goes together with the record requirement for equip
ment specifications. The volumes and pressures, material 
compositions of the vessels to be depressurized, purged or de
gassed and emptied for MSS are directly related to the emission 
rate estimated. The control equipment specifications from the 
manufacturer or design should match with the flow, temperature, 
and pressures measured and coming process equipment for 
normal and, as applicable MSS, define the appropriate com
pliant ranges for parameters that need to be monitored. This 
record explains the site operations and emissions and how they 
designed compliant for the worst-case emission scenario. 

Fugitive component monitoring and associated documentation 
is required because it promotes the early detection and repair of 
process leaks, which reduces emissions, increases safety, and 
can prevent product loss. Whether fugitive component mon
itoring encompasses BMP or LDAR program, it is necessary 
to maintain records of detailed fugitive component monitoring 
plans and practices, as well as to record LDAR program re
sults, in order to demonstrate that fugitive emissions are being 
well monitored and have not exceeded applicable emission lim
its. These records will also justify any reductions taken on emis
sion estimates. It is necessary to maintain records for the addi
tion and/or replacement of piping components in order to deter
mine how it will potentially impact fugitives and associated emis
sions, and what additional facilities should be included in mon
itoring programs. Records of standardized methods or recom
mendations for operational specifications, maintenance sched
ules, BMP, and LDAR programs are necessary in order to com
pare with actual procedures. Records of equipment specifica
tions are necessary inputs for emission estimates and also help 
confirm that equipment is operated as designed. Records of all 
equipment replacements and repairs are necessary to be main-
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tained because of the affect on emissions. It is necessary to 
maintain records for like-kind equipment replacement especially 
in order to demonstrate that the replacement equipment does not 
significantly affect operations and emissions at the site. These 
records should include equipment specifications and operations 
and a summary of emissions (type and quantity). Site impacts 
should be reevaluated if there is a change in emissions. These 
records ensure that equipment is kept in good working order 
and corresponding emission quantifications are accurate for the 
OGS. 

Exhaust stack sampling and testing must be performed as re
quired for a variety of units, including engines and thermal con
trol devices designed for and claiming high efficiency, to estab
lish the actual pattern and quantities of air contaminants being 
emitted into the atmosphere. Certain parameters may need to 
be monitored and recorded during the stack testing because 
of their affect on emission rates. Testing and quarterly perfor
mance evaluations of engines are adopted to ensure proper on-
site operation of engines. On-site testing and evaluations will 
be needed to verify that engines are being operated within man
ufacturer or company-determined specifications and to ensure 
that public health and welfare is being protected by demonstrat
ing that emissions from engines are not exceeding acceptable 
claimed or certified emissions. To provide flexibility and reduce 
unnecessary sampling, only 50 percent of identical engines must 
be sampled initially, with the remaining identical units sampled 
at the biennial timeframe with this alternating pattern continued 
forward. Records would need to be maintained for each engine 
to ensure that when an engine moves off-site, the next owner 
or operator has the option to follow the alternating schedule; 
otherwise, the engine would  have  to  be stack  sampled within  
180 days of arriving at the new site. In response to comment, 
the commission adopts a clarification that initial sampling for en
gines may be performed on-site if no previous sampling reports 
are available. Also, the commission adopts a clarification that 
initial and periodic sampling is not required for emergency en
gines and that idled engines do not need to be restarted solely for 
the purpose of testing. Additionally, the commission adopts lan
guage to allow a period of time after restarting an engine for sam
pling to occur in order to accommodate the scheduling issues 
noted in the comments. Proper on-site operation would include 
demonstration of compliance with health-based ESLs for total 
VOC (as natural gas) and formaldehyde emissions and prop
erty line standards for NOX 

and SO2 
emissions. Proper on-site 

operation would include demonstration that controls are operat
ing properly. However, the commission is aware of significant 
technical hurdles to implementing a massive, state-wide sam
pling program for formaldehyde from oil and gas industry engines 
given the complexity of the approved testing methods, the time 
required for each test, and the availability of sampling equipment 
for formaldehyde. For these reasons, the commission is not re
quiring individual engines to be tested for formaldehyde, but the 
commission intends to work with engine manufacturers to es
tablish appropriate emission factors for specific engine models. 
The commission received some information on formaldehyde for 
the two main engines type, rich-burn and lean-burn, and given 
the consistent performance of each engine type, the commission 
will not require testing on every engine. The commission adopts 
initial sampling requirements for VOC from engines turbines in 
subsection (m) Table 7, "Sampling and Demonstrations of Com
pliance." In response to comment, the commission adopts no 
requirement for sampling VOC from engines and turbines. The 
commission believes carbon monoxide (CO) is an adequate sur
rogate for VOC and that the initial sampling for CO combined 

with quarterly monitoring for CO at larger emission sites holding 
a federal operating permit represents appropriate VOC monitor
ing. The additional cost of monitoring for VOC has been elim
inated but registrations still must contain appropriate estimates 
of emissions. Periodic monitoring of engines is needed to en
sure ongoing performance. The methods described in the pro
posal are economical and clear indicators of these units meeting 
emission limitations. Engine performance can degrade over time 
and biennial testing is too long a period to ensure proper con
dition and consistent emission quantification. This requirement 
is consistent with permit conditions, including those included in 
issued existing facility permits for grandfathered facilities. Addi
tionally, engine degradation can lead to increases in formalde
hyde emissions. In lieu of sampling for formaldehyde, these 
periodic tests for CO, a qualitative indicator of good combus
tion, will ensure maintenance is reducing this formaldehyde in
crease from occurring. The commission adopts a clarification in 
the engines periodic evaluation section of subsection (m) Table 
7 to state  that  these evaluations  only  need to be performed  on  
engines that have a standard in subsection (m) Table 6. The 
commission adopted quarterly periodic evaluations for all en
gines with a  standard in subsection (m)  Table 6.  In response to  
comment, the commission adopts quarterly periodic evaluations 
only for engines at sites that have a federal operating permit. 
Overall, quarterly testing under the OGS PBR is less stringent 
or as stringent as associated periodic monitoring choices in the 
oil and gas GOPs. Since sites with federal operating permits 
necessarily emit more pollution than sites without those permits, 
the commission believes it is appropriate to require enhanced 
monitoring. The commission proposed the use of only portable 
analyzers conforming to federal quality assurance procedures 
for periodic evaluations. In response to comments, the commis
sion adopts the use of portable analyzers operated according to 
manufacturer’s instructions or the use of stain tubes for periodic 
evaluations. The commission agrees with commenters that pre
scriptive analyzer methodology like Conditional Test Method 034 
may not lead to any different results than a company-developed 
method. However, the commission adopts language that any 
modifications to the portable analyzer manufacturer’s instruction 
such as calibration procedures must not have a negative effect 
on results. Also, the commission agrees with commenters that 
portable analyzer monitoring represents unnecessary additional 
cost for sites that do not currently use them for compliance with 
other rules. The commission believes that for the purposes of 
a PRB  colorimetric tests (stain tubes) offer a reasonable assur
ance of compliance. The commission proposed periodic eval
uations after engine maintenance. In response to comments, 
the commission adopts no requirement. The commission agrees 
with commenters that the majority of engine maintenance has a 
positive or neutral affect on emissions. The commission adopts 
a Combustion Device biennial testing requirement. The commis
sion adopts a clarified header, Engines and Turbines. The com
mission also adopts grammatical changes to the engine and tur
bine biennial testing language in subsection (m) Table 7 for ease 
of reading. 

For thermal oxidizers claiming efficiencies greater than 98 per
cent or establishing alternate temperature or residence time re
quirements, the VOC, benzene, oxygen and possibly H2S ex
haust content must be measured along with the exhaust tem
perature. Where intermediate, enhanced, or alternate monitor
ing requires continuous parameter monitoring, standard permit 
averaging times, and quality assurance and control checks must 
be applied. Averaging times of 6 minutes or less ensure that the 
dramatic increase in pollution effect during periods of non-com
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bustion does not occur. Reasonable temperature accuracy for 
high temperature monitors has been ±0.75 percent or ±10.5 de
grees F for 1,400 degrees F. Oxygen and CO monitoring must 
be zeroed and spanned daily and comply with EPA performance 
specifications in 40 CFR Appendix B and F. The PBR allows for 
an exemption from monitoring on weekends and plant holidays, 
and cylinder gas audits may be used in lieu of a relative accu
racy test audit. Standard data availability of at least 95 percent 
is expected over rolling 12-month periods. 

Records of unit parameter adjustments must be maintained be
cause of the affect on emissions. Records of hours of operation, 
downtime of combustion devices, and engines, as measured 
by run time meters or other process monitors, are necessary to 
ensure that equipment is operating properly and corresponds 
to emission quantifications. Any redirection of vent streams 
during operational variations must be recorded and the permit 
holder must explain associated alternate controls and emission 
releases to the atmosphere. This is important to ensure that 
emissions from these alternate operations do not exceed the 
applicable emission limits. 

Tanks and vessels design data and inspections need to be kept 
on file. Volume, temperature, pressure, throughput, and mate
rial compositions that affect emissions for process vessels and 
tanks need to be recorded periodically in order to properly esti
mate normal production and MSS emissions. There should be a 
demonstrations/statement with supporting information in the file 
that any control equipment is properly sized to handle the pro
duction emissions. Tank/process vessel records must be main
tained to ensure that the tanks are properly inspected and main
tained to reduce and minimize potential increases in emissions 
due to poor tank condition and non-reflective paint color. 

Truck loading records of including the condition of tank truck be
fore loading (empty containing crude oil, condensate or another 
material’s vapor from last load, degassed, or partially full with 
crude oil or condensate, etc.) and, amount and type of material 
being loaded must be maintained as well as the type of trans
fer used. If a control is not a dedicated or permanent control 
for loading, then the control utilized must be recorded for each 
loading operation. This is important for demonstrating the site 
outputs and estimating emissions. Tank truck certificates and 
testing records must be maintained to ensure that loading emis
sions were estimated appropriately including the proper use of 
reductions taken based on the truck’s pressure test. Additionally, 
record must be kept when vacuum trucks are using their normal 
vacuum air mover for loading or the vacuum truck is using an 
onboard pump or a portable pump to push material into the truck 
so that the appropriate method for estimating the emissions can 
be utilized. 

Cooling tower and heat exchanger systems records on circula
tion and solids define potential emissions. Emission estimates 
of VOC applying uncontrolled factors from AP-42, Compilation 
of Air Pollutant Emission Factors, are generally accepted to ac
count for losses until unless actual process losses are noticed. 
Emission estimates using controlled factors from AP-42 are gen
erally accepted when the water circulating back to the cooling 
tower is routinely monitored so heat exchanger leaks can be de
tected and repaired sooner. The cooling water return to the cool
ing tower must be monitored for VOC emissions by the method 
in Appendix P of the Sampling Procedures Manual or equiva
lent approved in writing specific to the site to ensure that VOC 
emissions meet the applicable emission limits when the control 
factor is assumed. The VOC faulty equipment trigger of 0.08 

ppmv in the water are is standard in permits and associated with 
the capability of the Appendix P method and associated AP-42 
controlled emission factor in Texas. Particulate emissions from 
cooling towers are associated with the solids content and drift 
from the tower. Permit holders are assumed to be regulating and 
maintaining a designed-maximum-solids content through blow-
downs and makeup water so the heat exchangers and piping do 
not lose process effectiveness from scale and plugging. Where 
blowdown is necessary to maintain solids content the record of 
the weekly total dissolved solids is required. Drift eliminators 
should be inspected annually to maintain the design control es
timated. 

MSS records including the source and control of blowdowns and 
depressurization must be maintained in order to demonstrate 
that emissions are protective of public health and do not exceed 
the hourly and annual limitations for the site. There should be 
a demonstration/statement with supporting information in the file 
that any control equipment is properly sized to handle the MSS 
emissions. There is a potential for a large amount of emissions 
in a short  period of time with these  types of events.  

MSS for Tanks, Vessels, or Other Facilities should indicate by 
have written records including the vessels and equipment de
gassed or purged including the volume and pressure (if appli
cable); the volume of purge used and a description of the piping 
and equipment involved clarifying estimates for a coated surface 
or heel, the date, the emission estimate to atmosphere and to 
control; and when controlled, the control device. Where purging 
to a control device to meet a lower concentration before purging 
to atmosphere is conducted, the concentrations of VOC, BTEX 
or H2S as appropriate must be measured and recorded prior to 
purging to atmosphere. Also when a control device is necessary 
to meet emission limitations, the device is subject to the require
ments of subsection (e) and record requirements of subsection 
(m) Table 8. 

Control device recordkeeping has been minimized for the PBR 
and BACT is not being mandated. The records for the control 
devices were minimized to indicators of performance for lower 
control expectations with more detailed and specific control  for  
higher designed and claimed efficiencies necessary for the site 
to have insignificant emissions and meet the PBR emission lim
its. 

For flares and vapor combustors designed like flares, all pilot 
flames must be continuously monitored by a thermocouple or an 
infrared monitor to ensure the presence of a flame, which is es
sential for gas ignition. Any loss in pilot flame must be recorded 
in order to properly account for resulting uncontrolled emissions. 
The PBR also allows the use of automated igniting systems. 
The automated igniting systems must continuously monitor and 
record a parameter that indicates the spark or ignition system is 
functioning and can generate a record when the system malfunc
tions. Records should indicate when calibrations are conducted 
and note any corrections made. Where flows are not assumed to 
be continuous a record of the flows is needed to estimate emis
sions. 

Thermal oxidizer exhaust temperature and a method of estab
lishing hours of operation are the basic monitored parameters. 
Where intermediate efficiency is being claimed the combustion 
exhaust, temperature must be continuously monitored and 
recorded, comparison to 1400 degree F should be clear. For 
higher efficiency design and claimed control, enhanced moni
toring requires continuous temperature and oxygen or carbon 
monoxide monitoring on the exhaust with six minute averages 
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recorded to show compliance with the temperature requirement 
and the design oxygen range or a CO limit of 100 ppmv. Some 
indication of waste gas flow to the control device, like a dif
ferential pressure, flow monitoring or valve position indicator, 
must also be continuously recorded, if the flow to the control 
device can be intermittent. This information provides a certain 
record of highly efficient control in the unique cases where a 
company wants to claim and certify this level of control. Quality 
assurance, quality control, and all necessary maintenance of 
the monitors should be recorded. 

Where a company elects to claim the highest efficiencies or 
wants to establish alternate temperatures, oxygen or CO at the 
high efficiencies, the testing records as noted above along with 
the parameters measured during the test need to be retained to 
justify maintain the efficiency claim. 

In the situation where a company is using vapor recovery for 
control of process tanks and vessels that would normally vent to 
atmosphere, monitoring and records for control may be neces
sary. Specifically monitoring and records are required where the 
piping and equipment is necessary for the site to meet emission 
rate limits. Records of hours of use are required for all units and 
on-line time must be considered when emission  estimates and  
actual emissions inventories are calculated. Appropriate moni
toring includes: records demonstrating the unit is designed and 
installed as a single or two-stage unit; operating pressure and 
temperature of the separator dumping the oil to the tank and 
the pressure within the tank; oil composition and API gravity; 
tank operating characteristics (e.g., sales flow rate, size of tank); 
and ambient temperature. This information can be demonstrated 
through the use of the E&P Tanks 2.0 program. 

Occasionally, operations direct waste gas flows to process com
bustion devices like reboilers, heaters and furnaces for control. 
Glycol reboiler combustion is the most common device expected 
for this purpose. Where a company is claiming this control ba
sic monitoring is any continuous monitor that indicates when the 
flame in the  device is on or off (other than partial operational 
use). Partial operational use is where the combustion device 
cannot be assured to fully combust the waste gas stream when 
heat for the devices primary purpose is not needed. The follow
ing are  effective basic  monitors:  a  fire box temperature, rising 
or steady process temperature, CO, primary fuel flow, fire box 
pressure or equivalent. Enhanced monitoring for 91 to 99 per
cent control claims where waste gas is not introduced as the pri
mary fuel must include the following monitors: continuous fire
box or fire box exhaust temperature, and CO and oxygen mon
itoring, with at least 6-minute averages recorded. Additionally, 
enhanced monitoring where the waste gas may be flowing when 
the control device is not firing, partial operational use, must show 
continuous disposition of the waste gas streams, including con
tinuous monitoring of flow or valve position through any potential 
by-pass to the control where more than 50 percent run time of 
control is claimed. Glycol reboiler combustion claiming 50 per
cent or less run time for control is only required to do the basic 
monitoring for the 90 percent destruction efficiency level control. 

Adopted subsection (m)  Table 9 clarifies LDAR allowances and 
requirements, for fugitive monitoring and control claims. Compli
ance with this table is only required where a company wants to 
claim the reduction credits from an LDAR program reducing the 
basic leak rate potential estimates from the oil and gas factors. 
The table is separated into five basic sections, General, Excep
tions, basic mandatory Requirements and allowances, and re
quirements and allowances if Enhanced LDAR Monitoring Op

tions are claimed, and allowances for Instrument Monitoring Fre
quency Adjustments. 

The General section covers the basic application of the subsec
tion (m) Table 9 and clarifies that the records and monitoring in 
subsection (m) Tables 7 and 8 are connected. Operators should 
not assume this table is all encompassing for all state and fed
eral LDAR rules. While it is currently very consistent with all other 
rules, those rules may change and there may be elements that 
are slightly more or less stringent. 

The commission does not expect direct instrument monitoring of 
emissions unless a voluntary LDAR program is selected. Appli
cants can conservatively estimate the number and type of fugi
tive components by use of sister sites, blueprints, or similar facil
ities, etc., for preconstruction and follow up with an actual count 
after construction. If the actual count determines that the pre-
construction estimate was too low or inaccurate, then a revised 
estimate should be submitted. Only when a voluntary LDAR 
program is selected is a fugitive components monitoring list re
quired to be kept. Exceptions help clarify where the commis
sion does and does not expect accounting and direct instrument 
monitoring of emissions from fugitive components, which should 
be helpful regardless of whether an LDAR control program is 
claimed. There is no expectation to account for emissions asso
ciated with nitrogen lines, noncontact steam lines, flexible plas
tic tubing equal to or less than 0.5 inches in diameter, unless 
it is subject to monitoring by other state or federal regulations, 
components operating under a vacuum of at least 0.725 psi be
low ambient pressure, lines where the VOC has an aggregate 
partial pressure of less than 0.002 psia at 68 degrees F, lines 
with only inert gases, CO2, water, methane, ethane or Freon. 
All other components are expected to be accounted for emis
sions. The mass fraction of the relevant contaminants, VOC, 
BTEX and H2S contained by the components may is be applied 
to determine the emission rate. Method 21 instrument monitor
ing at the appropriate leak definition chosen is not mandated to 
be applicable to components in the following service: pipeline 
quality natural gas, where the VOC aggregate partial pressure 
or vapor pressure is  less  than  0.044 psia at 68 degrees  F  or at  
maximum process operating temperature, for waste water lines 
containing less than 1 percent VOC by weight and operated at 
equal to or less than 1 psig, for cooling water line components 
and for CO2 

lines after VOC is removed. This is referred to as 
Dry Gas lines in 40 CFR Part 60, Subpart KKK, and defined as a 
stream having a VOC weight percentage less than 4 percent; a 
weighted average ESL of the combined VOC stream is greater 
than 3,500 µg/m3; and total uncontrolled emissions for all such 
sources is less than 1 tpy at any OGS. The table provides the 
calculation for this last exception. Note that these instrument 
monitoring exceptions are for the basic mandatory instrument 
monitoring in the Requirements portion of subsection (m) Table 
9. A company may monitor any components where the instru
ment is capable of detecting a leak and claim reduction credit, 
per the Enhanced LDAR Monitoring Options. This is especially 
pertinent to the oil and gas industry where natural gas, methane 
and ethane, is commonly present, not required for this rule to be 
accounted, but it can be effectively detected with the instrument 
monitoring. Where sufficient methane and ethane are present in 
a heavy oil line where the VOC aggregate vapor pressure is less 
than 0.044 psia at concentrations sufficient to be detected  as  a  
leak by the instrument, credit for monitoring these components 
can be claimed.  

The basic LDAR requirements must be complied with when 
claiming the reduction credit at a site. The following require
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ments are standard logical elements of good engineering 
practice and design and have been applied by the commission 
for many years. Proper design standards must be applied 
as applicable to new and reworked piping including American 
National Standards Institute (ANSI), API, American Society 
of Mechanical Engineers (ASME), or equivalent codes. New 
and reworked underground process pipelines shall contain no 
buried valves such that fugitive emission monitoring is rendered 
impractical. New and reworked piping connections shall be 
welded or flanged. Screwed connections are permissible only 
on piping smaller than two-inch diameter. Gas or hydraulic 
testing of the new and reworked piping connections at no less 
than operating pressure shall be performed prior to returning the 
components to service or they shall be monitored for leaks using 
an approved gas analyzer within 15 days of the components 
being returned to service. Where technically feasible, new and 
reworked components may be screened for leaks with a soap 
bubble test within eight hours of being returned to service in 
lieu of instrument testing. Note that this soap bubble test is 
a unique allowance for the oil and gas PBR due to potential 
remoteness of the sites involved. Adjustments shall be made 
as necessary to obtain leak-free performance. Components 
shall be inspected by visual, audible, and/or olfactory means at 
least weekly by operating personnel walk-through. The routine 
physical inspection walk through with the proper design and 
construction work check, garner a 30 percent reduction credit in 
for emissions credit. This is applied to all fugitive components 
that are not monitored with an EPA Method 21 instrument. 

Open-ended lines are required to be capped, plugged or have 
a second valve except during sampling or maintenance. This 
eliminates the expectation to estimate emissions from open 
ended lines and valves with a 100 percent reduction credit. This 
does not apply to safety relief valves which are assumed to have 
potential fugitive emissions and are monitored as appropriate. 
The requirement also addresses the logical need to create 
open ended lines when pulling equipment for maintenance. A 
72-hour exception for maintenance activities is accepted and 
the vast majority of maintenance is expected to be completed 
in that time frame with the lines going back to normal. In the 
event of unusually long-term maintenance effort the open ended 
line should be capped or it needs to be monitored to ensure no 
leaks are occurring. Leaking open ended lines need to be fixed 
within 24 hours. Note these actions maintain the assumption of 
no relevant emissions from open ended lines. 

Actual basic instrument monitoring is applied to the most com
mon high potential leak sources quarterly with an instrument leak 
definition of 10,000 ppmv using EPA Method 21. If any compo
nent is noted to be leaking by sight, sound or smell, it must be 
taken care of or tagged and repaired according to the rule sched
ule in subsection (e)(5)(B). Table 9. Sealless/leakless valves (in
cluding, but not limited to, welded bonnet bellows and diaphragm 
valves) and relief valves equipped with a rupture disc upstream 
or venting to a control device are not required to be monitored, 
and are assumed not to have fugitive emissions. Valves that are 
difficult or dangerous to monitor may be accepted to be moni
tored annually or when safe, but reduction credit except for the 
30 percent noted above should not be claimed for these compo
nents. Relief valves equipped with rupture discs are assumed to 
be 100 percent controlled but, a pressure-sensing device must 
be installed between the relief valve and rupture disc to moni
tor disc integrity and be checked weekly. All leaking discs shall 
be replaced at the earliest opportunity but no later than the next 
process shutdown. This shutdown does not need to be sched

uled or planned, just the next shutdown that occurs. A record 
of the emission calculation showing that it would release more 
emissions to shut down than the leak is emitting is required to 
be kept. All pump, compressor, and agitator seals shall be mon
itored quarterly with an approved gas analyzer or be equipped 
with a shaft sealing system that prevents or detects emissions 
of VOC from the seal. Seal systems designed and operated to 
prevent emissions or seals equipped with automatic seal failure 
detection and alarm system need not be instrument monitored. 
Seal systems that prevent emissions may include (but are not 
limited to) dual pump seals with barrier fluid at higher pressure 
than process pressure or seals degassing to vent control sys
tems kept in good working order. Submerged pumps or seal-
less pumps (including, but not limited to, diaphragm, canned, 
or magnetic-driven pumps) may be used  to satisfy  the require
ments of this condition and need not be monitored. The agency 
is also allowing the use of the Alternative Work Practice in 40 
CFR §60.18(g) - (i). All components are subject to leak checking 
when using the alternative work practice. Components subject to 
routine instrument monitoring with an approved gas analyzer or 
the alternative work practice under this leak definition my claim a 
75 percent emission reduction credit when evaluating controlled 
fugitive emission estimates. This reduction credit does not ap
ply when evaluating uncontrolled emission or to any component 
not measured with an instrument quarterly. Instrument monitor
ing and the credit should not be applied to components where 
the gas saturation concentration of the fluid contained would be 
below the leak definition. 

Enhanced LDAR monitoring options may be claimed where com
ponent groups are subject to instrument monitoring where not 
normally required in the basic program above or when lower leak 
definitions are applied. Flanges and connectors could be sub
ject to instrument monitoring along with the pumps and valves 
at the standard 10,000 ppmv leak definition quarterly and garner 
the 75 percent reduction credit. A company could elect to apply 
BACT level monitoring at their site applying a 2,000 ppmv leak 
definition to pump, compressor, and agitator seals when instru
ment monitoring using EPA Method 21 quarterly. This level al
lows an 85 percent reduction credit for the pumps, compressors, 
and agitator seals. A leak definition of 500 ppmv may be applied 
to any component groups, and OGS using this lower leak defi 
nition for valves, flanges or connectors may apply a 97 percent 
emission reduction credit; pumps may apply a 93 percent emis
sion reduction credit; and compressor, agitator seals and other 
component groups may apply a 95 percent emission reduction 
credit for quarterly monitoring of those components. This reduc
tion credit does not apply when evaluating uncontrolled emission 
or to any component not measured with an instrument quarterly. 
The component groups where lower leak definitions are applied 
need to be clearly identified in the records in subsection (m) Ta
ble 8, and monitored with correctly calibrated instrument per sub
section (m) Table 7. The leak repair time frames and tagging re
quirements of subsection (e)(5)(B) of course continue to apply. 

The PBR does allow, in the Instrument Monitoring Frequency Ad
justments part of subsection (m), Table 9, the use of less frequent 
valve monitoring for valves when the leak rate is low. For a re
duction in monitoring frequency, after completion of the required 
quarterly inspections for a period of at least 2 years, the operator 
of the OGS facility may change the monitoring schedule as fol
lows: After two consecutive quarterly leak detection periods with 
the percent of valves leaking equal to or less than 2.0 percent, 
an owner or operator may begin to skip one of the quarterly leak 
detection periods for the valves in gas/vapor and light liquid ser-
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vice. Additionally, after five consecutive quarterly leak detection 
periods with the percent of valves leaking equal to or less than 
2.0 percent, an owner or operator may begin to skip three of the 
quarterly leak detection periods for the valves in gas/vapor and 
light liquid service. If the owner or operator is using the Alterna
tive Work Practice in 40 CFR §60.18(g) - (i), the alternative fre
quencies specified in this standard permit PBR are not allowed. 
The PBR also allows for an early unit shut down or other appro
priate action at the discretion of the commission or designated 
representative based upon the number and severity of tagged 
leaks awaiting shutdown. 

Some of the records may already be compiled and kept in var
ious formats for other regulatory agencies. If there is another 
record that shows the same information needed to demonstrate 
compliance with the PBR, that record will be sufficient. The com
mission does not want to make any duplicative requests for cre
ation of information already being required for any other pur
poses. 

Subsection (k) outlines requirements for establishing site-spe
cific emission limits based on one or more standardized impacts 
evaluation techniques. For the proposal, the commission had 
included in subsection (k)(1) a basic precept for all air permitting 
emission quantifications, that estimates be based on repre
sentative, worst-case operations and planned MSS activities. 
For the adoption, the commission has moved the expectations 
for worst-case emission estimations to subsections (g) and 
(h). In response to comments, the commission notes that 
the applicant may choose to use various impacts evaluation 
methods for the same registration, depending on the project 
and registration’s emissions of any particular air contaminant. 
For example for a project installing a new engine, NO2 

NAAQS 
compliance may be demonstrated using SCREEN modeling, 
while formaldehyde and SO2 

compliance with ESL concen
trations may be demonstrated using the impacts tables. The 
commission has also added subsection (k)(1)(A) and (B). For 
subsection (k)(1)(A), ambient air standard requirements have 
been moved from subsection (b)(6) with grammatical changes. 
The commission has also added specifics on the distances 
relevant for each PBR Level, consistent with the distances used 
to establish the limits in subsections (g) and (h). For subsection 
(k)(1)(B), ESL requirements have been moved from subsection 
(b)(6) with grammatical changes. The commission has also 
added specifics on the distances relevant for each PBR Level, 
consistent with the distances used to establish the limits in 
subsections (g) and (h). 

Subsection (k)(2) explains what distance measurements are 
needed. To alleviate any confusion, it is specifically stated that 
the distances needed are for each facility or group of facilities 
is the shortest distance from any emission point to the nearest 
receptor or nearest property line, depending on whether the 
compliance demonstration is for an ESL or an ambient air 
standard. For adoption, the commission has made one small 
grammatical change. The "and" between state and federal in 
subsection (k)(2)(B) has been changed to "or." 

The commission has adopted subsection (k)(3) to list the exemp
tions from completing a detailed contaminant review. Adopted 
subsection (k)(3)(A) exempts projects with no receptor within 1/4 
or 1/2 mile from any ESL evaluation. Based on comments, the 
commission has added this exclusion, agreeing that if no recep
tor could be impacted in close proximity and since the emission 
caps for speciated VOCs are based on 1/4 mile and 1/2 mile dis
tances to receptors, respectively for Levels 1 and 2 of this sec

tion, there is nothing gained from performing this impacts eval
uation. Adopted subsection (k)(3)(B) exempts projects with no 
property boundary within 1/4 and 1/2 mile from any state or fed
eral ambient air standards evaluation. Based on comments, the 
commission has added this exclusion, agreeing that if no prop
erty line is in close proximity and since the emission caps were  
set to demonstrate protection of the standards at 1/4 mile and 1/2 
mile distances to property lines, respectively for Levels 1 and 
2 of this section, there is nothing gained from performing this 
impacts evaluation. Adopted subsection (k)(3)(B) also exempts 
projects with no property boundary within 1/4 and 1/2 mile from 
any state or federal ambient air standards evaluation. Based on 
comments, the commission has added this exclusion. The com
mission agrees that if no property line is in close proximity and 
since the emission caps were set to demonstrate protection of 
the standards  and are  based on 1/4  mile  and 1/2  mile  respec
tively for Levels 1 and 2 of this section, there is nothing gained 
from performing this impacts evaluation. 

For adoption, subsection (k)(3)(C) has been moved from sub
section (k)(3)(B). Based on proposal comments, subsection 
(k)(3)(C) has been clarified to explain that the total quantity 
of emissions for the project must be less than the listed rates 
in order for no further demonstration for a contaminant to be 
required. Using this basis is the most appropriate because this 
evaluation should account for all sources related to the project 
which has triggered the section. This evaluation is consistent 
with the other impact exception. The word "any" is also added 
to clarify that if any contaminant total emission rates are below 
the listed rates, the demonstration is not required for that con
taminant. This means that demonstration could be required for 
one particular contaminant, but not for another. 

The values used for  the exemptions in subsection (k)(3)(C) were 
developed from the most appropriate and most stringent model
ing results in subsection (m) at the closest distance of 50 feet. If 
emissions are less than these values, compliance with all ambi
ent air standards and ESLs will be met; therefore, requiring an 
analysis by applicants would be redundant and unnecessary. To 
aid in this review, pollutant specific modeling result tables were 
created from the generic modeling results. For each pollutant, 
the most stringent of either an ESL or an ambient air standard 
expressed as a concentration was divided by the generic mod
eling results, which are in units of (µg/m3)/(lb/hr) to obtain a table 
of emission rates (lb/hr). The value for NOX 

was based on the 
less than 250 hp engine table, the new hourly NAAQS, and the 
shortest stack height, or 4 lb/hr. The value for H S was based on 
the fugitive column of subsection (m), Table 2 at 5

2

0 feet  and w as  
0.025 lb/hr. The value for SO2 

was based on the 8-foot height 
smallest engine type of subsection (m), Table 5A at 50 feet and 
was 2 lb/hr. The value for benzene was based on the fugitive col
umn of subsection (m), Table 2 at 50 feet. Since the annual ESL 
for benzene is more stringent than the hourly ESL, the commis
sion assumed steady-state releases of benzene and estimated 
maximum hourly emissions using the annual ESL, resulting in a 
value of 0.039 lb/hr. 

Subsection (k)(4), which was subsection (k)(3)(C) in the pro
posal, discusses what is required for evaluation of emissions. In 
subsection (k)(4)(A), the optional method of assuming all VOCs 
consistent with the most restrictive ESL under worst-case disper
sion and closest distance to a receptor has been deleted based 
on comments stating that this option is too restrictive to be a 
meaningful tool for a project or registration. Instead, subsection 
(k)(4)(A) is adopted with NO2 

to NOX 
ratios updated based on 

engine testing as provided by companies, vendors, or manufac
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turers. The typical NO2 
to NOX 

ratio from engine sampling com
monly seen by the commission ranges from less than 5 percent 
to 40 percent. The annual NO2 

NAAQS has an EPA-approved 
modeling default ratio of 0.75. The current one-hour NO2 

NAAQS 
has an interim modeling default ratio of 0.75 as well. That means 
that 75 percent of the NOX 

emitted is assumed to be  NO2and 
modeled as such. The commission believes using the 0.75 ratio 
is too conservative for the one-hour standard given several im
portant factors. First, actual sampling data received in response 
to comments shows that the percentage of NOX 

that is NO2 
im

mediately prior to release into the atmosphere ranges from 2 to 
20 percent with the majority less than 15 percent for 4-stroke 
rich-burn and 4-stroke lean-burn engines. This is well below the 
modeling default ratio of 0.75. Secondly, NO is oxidized to NO2 

in the atmosphere by reaction with other molecules (ozone, etc.). 
This requires time, but the plume also is being dispersed the far
ther from the stack it travels. So, while the ratio of NO2 

to total 
NOX 

for a given section of the plume may be slowly increasing to 
an equilibrium ratio of 0.75, the total NOX 

concentration is drop
ping as distance from the stack increases. The maximum ground 
level impact of NO2 

occurs where the product of the NO2/ NOX 
ra

tio times the total NOX 
concentration is the greatest at any given 

location. Given how quickly ground level concentrations usually 
drop as distance increases and the time needed to reach equi
librium, this maximum NO2 

impact tends to be relatively close to 
the emission point. A previous compressor station study by the 
commission showed that the  NO2/ NOX 

ratio appeared to max 
out at around 14  percent  in  the area downwind of the  studied  
site where maximum NOX 

concentrations were expected. Upon 
review of this information, the commission has determined it is 
reasonable to allow a lower NO2/ NOX 

ratio. Given the submitted 
sampling data and previous commission experience, a ratio of 
20 percent is appropriate for 4-stroke engines. Several 2-stroke 
lean-burn engines in the submitted data set emitted about 50 
percent NO2 

and the commission believes the ratio of 50 percent 
is appropriate for 2-stroke engines. The commission does not 
anticipate allowing lower values than these due to the complex
ity of validating site specific values. Sites wishing to use a lower 
ratio may have to perform ambient air monitoring for NO2 

at the 
predicted location of the maximum ground level impact of NO2. 

In subsection (k)(4)(B), it states that the maximum predicted con
centration or rate must not exceed a state or federal ambient air 
standard or ESL. The scope of the analysis has been moved to 
subsection (k)(5). The last sentence of this subparagraph was 
redundant with the first sentence, and therefore was deleted. 

Subsection (k)(5) discusses what is required for ESL and am
bient air standards reviews in subsection (k)(5)(A) and (B), re
spectively. Subsection (k)(5)(A)(i) states that if a project’s air 
contaminant maximum predicted concentrations are equal to or 
less than 10 percent of the appropriate ESL, no further review 
is required. Based on the "Modeling and Effects Review Appli
cability: How to Determine the Scope of Modeling and Effects 
Review for Air Permits" guidance document last revised in July 
2009 by the commission, the commission has added options to 
evaluate only the emissions from the project, and not all sources 
within 1/4 mile of the project. This option is based on several 
comments and this approach is consistent with minor source re
view permitting procedures which have been followed by the Air 
Permits Division since 1993. This approach provides a process 
to protect public health and welfare and effectively manage per
mitting and agency support staff resources. The thresholds for 
health effects reviews are consistent with this guidance (10 per
cent of an ESL). Subsection (k)(5)(A)(ii) states if the combina

tion of multiple project increases corresponding air contaminant 
maximum predicted concentrations over a 60-month period are 
equal to or less than 25 percent of the appropriate ESL, no fur
ther review is required. The commission has established a max
imum amount of cumulative increases over time (25 percent) 
to ensure that emissions "creep" does not occur over multiple 
projects without a more comprehensive review being performed. 
The 60-month period is consistent with federal operating per
mit maximum recordkeeping duration. Subsection (k)(5)(A)(iii) 
states that in all other cases, all facility emissions, regardless of 
authorization type, located within 1/4 mile of a project requiring 
registration under this section shall be evaluated. The require
ments for additional facilities to be included in the impacts anal
ysis moved from subsection (b)(6). 

Subsection (k)(5)(B)(i) states that if a project’s air contaminant 
maximum predicted concentrations are equal to or less than the 
SIL (also known as de minimis impact), no further review is re
quired. Based on recent implementation guidance from EPA re
garding the new NO2 

and SO2 
NAAQS, the commission is us

ing the significance impact level (SIL), more commonly known 
in Texas as de minimis impact level, to allow evaluation of the 
project only. This option is based on several comments and this 
approach is consistent with major and minor source review per
mitting procedures followed by the Air Permits Division. This 
approach provides a process to protect public health and wel
fare and effectively manage permitting and agency support staff 
resources. The current thresholds for ambient air standards 
reviews are consistent with EPA guidance. This exception is 
consistent with minor and major preconstruction permit reviews. 
Subsection (k)(5)(B)(ii) states that in all other cases, all facility 
emissions, regardless of authorization type, located within 1/4 
mile of a project requiring registration under this section shall 
be evaluated. The requirements for additional facilities to be in
cluded in the impacts analysis moved from subsection (b)(6). 

Finally, in subsection (k)(6), modified from subsection (k)(4), the 
commission adopts three methods for demonstrating protective
ness. The first method is to use tables developed from generic 
impacts modeling performed by the commission. Based on com
ments, the commission has expanded the table distances to 
over  1 mile to allow  for more  flexibility based on actual locations 
throughout Texas. The commission has also expanded the ta
bles for engines based on more specific and representative dis
persion characteristics, and renumbered to Table 5A-F in sub
section (m). The Tables have also been reorganized as follows: 
Table 2. Generic Modeling Results for Fugitives & Process Vents 
(no change); Table 3. Generic Modeling Results for Flares; Ta
ble 4. Generic Modeling Results for Blowdowns & Gas Pipeline 
Purging; Table 5A Generic Modeling Results for Engines and 
Turbines Less than or Equal to 250 hp; Table 5B Generic Model
ing Results for Engines and Turbines More than 250 hp to Less 
than or Equal to 500 hp; Table 5C Generic Modeling Results for 
Engines and Turbines More than 500 hp to Less than or Equal 
to 1,000 hp; Table 5D Generic Modeling Results for Engines and 
Turbines More than 1000 hp to Less than or Equal to 1,500 hp; 
Table 5E Generic Modeling Results for Engines and Turbines 
More than 1,500 hp to Less than or Equal to 2,000 hp; and Table 
5F Generic Modeling Results for Engines and Turbines Greater 
than 2,000 hp. The commission limits the evaluation in subsec
tion (k) to 5,500 feet based on consideration of distance limits 
for contiguous properties and operationally related facilities; the 
highly conservative nature of the assumptions used to develop 
the model and modeling approach discussed in the impacts anal
ysis; and the commission’s intent to establish conservative emis-
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sion rates and site-wide caps to address the requirements of var
ious air quality permitting programs. In addition, it is the commis
sion’s experience that worst-case modeled concentrations from 
the facilities authorized by this rule do not occur under actual op
erating and meteorological conditions and are not measured at 
the values predicted at distances beyond 5,500 feet. 

Using the generic impacts modeling tables developed by the 
commission is considered the simplest approach to this evalu
ation. Based on the variability of equipment and operations, it 
was determined that emission releases would be grouped for 
dispersion modeling to predict acceptable off-property impacts. 
This  analysis will be compared to expected emission  types and  
quantities for assessment of protectiveness and compliance with 
state and federal emission standards from common OGS. The 
generic approach could also be used to show the appropriate in
significance or acceptability of various operations, providing ad
ditional flexibility for OGS seeking authorization under the PBR. 
The groups of similar emission releases were chosen based on 
similar parameters of the release points. The other two methods 
are screening modeling and refined dispersion modeling. 

Subsection (k)(6)(B) includes a screening alternative based on 
the use of the SCREEN3 model. The OGS would follow a mod
eling protocol provided by the commission to conduct a modeling 
analysis that demonstrated acceptable emissions from the site. 
The protocol and associated guidance would be included in an 
oil and gas guidance document available via the agency web-
site and is summarized in this document. The protocol would 
be followed exactly and there would be no opportunity to mod
ify the protocol on a case-by-case basis. However, the commis
sion could modify the modeling protocol and guidance to resolve 
technical issues or clarify instructions, or allow the use of other 
screening models. Since this is a standardized approach, it is 
appropriate to allow OGS to use these mechanisms to demon
strate protectiveness. The commission contemplates a protocol 
similar to the one described below. 

For control options, the following parameters must be chosen: 
the regulatory default option must be selected; the flat terrain 
choice should be used; and rural or urban dispersion options 
may be used based on the land use in the vicinity of the sources 
to be permitted. A land use analysis must be conducted to de
termine the  majority  land-use type within 3 kilometers  (km)  of  
the sources to be permitted. The goal in a land-use analysis 
is to estimate the percentage of the area within a 3-km radius 
of the source to be evaluated as either urban or rural. If the 
land-use designation is clear (about 70 percent or more of the 
total land-use is either urban or rural), then no further refinement 
is required and the model should be run with the appropriate 
land-use designation. If the land-use designation is not clear, 
the model should be run twice, once with each option and the 
higher of the two predicted concentrations should be reported. 

For source options in the screen model, only point sources, 
pseudo-point sources, and flares are applicable to represent 
emission sources. If the emission sources cannot be repre
sented by one of the source types, then this method cannot be 
used. The point source parameters shall include the following: 
emission rate in grams per second (g/s); stack height in meters 
(m); stack inside diameter in meters (m); stack gas exit velocity 
m/s or flow rate in cubic feet per minute or meters per second 
(ft3/min or m3/s); and stack gas temperature in Kelvin (K). For 
fugitive sources and for any sources that do not release to 
the atmosphere through standard stacks (such as stacks or 
vents with rain caps, horizontal releases), use the pseudo-point 

characterization with the following modeling parameters: stack 
exit velocity = 0.001 m/s; stack exit diameter = 0.001 m; stack 
exit temperature = 0 K; and actual release height. Flares shall 
include: emission rate (g/s); flare stack height; and total heat 
release rate (cal/s). SCREEN3 assumes an effective stack 
gas exit velocity (vS) of 20 m/s and an effective stack gas exit 
temperature (Ts) of 1273K, and calculates an effective stack 
diameter based on the heat release rate. Enclosed vapor 
combustion units should not be modeled with the preceding 
parameters but instead with stack parameters that reflect the 
physical characteristics of the unit. 

The starting receptor should be located at the shortest distance 
from the facility/source to the property line. The ending receptor 
should be far enough away to ensure that the model can predict 
a GLCmax between the two points. For meteorology, the model 
default of full meteorology is required, the model default of 10 
meters is required for the anemometer height, and the model 
default of regulatory is required for the mixing height. Downwash 
is not applicable for the purposes of this modeling demonstration. 
If downwash is required, then this method cannot be used at this 
time. 

The output shall include: the maximum predicted concentration 
must be used to compare against the applicable ESL, NAAQS, or 
state ambient air standard; and the following conversion factors 
can be used to convert one-hour concentrations from SCREEN3 
to averaging times greater than one-hour: three-hour multiply 
by 0.9; eight-hour multiply by 0.7; 24-hour multiply by 0.4; quar
terly multiply by 0.2; and annual multiply by 0.08. The following 
steps must be followed when conducting the NAAQS analysis: 
model all new and modified sources - the project; compare the 
maximum predicted concentration from the project to the appro
priate de minimis level - compliance with the NAAQS is demon
strated if the maximum predicted concentration from the project 
is less than or equal to the de minimis level; a site wide analy
sis must be conducted for project results than de minimis; model 
the allowable emission rate of all sources on site that emit the 
regulated pollutant; and add a background concentration to the 
maximum predicted site-wide concentration and compare the to
tal concentration to the NAAQS. Compliance with the NAAQS is 
demonstrated if the total concentration is less than or equal to the 
NAAQS. The following steps must be followed when conduct
ing the analysis to show compliance with the state standards for 
net ground-level concentrations in 30 TAC Chapter 112 or ESLs: 
model all new and modified sources - the project; compare the 
maximum predicted concentration from the project to the appro
priate de minimis level - compliance with the state property line 
standards or ESLs is demonstrated if the maximum predicted 
concentration from the project is less than or equal to the de min-
imis level; if the maximum predicted concentration is greater than 
de minimis, a site-wide analysis must be conducted; model the 
allowable emission rate of all sources on site that emit the con
taminant. Compliance with the state property line standards and 
ESL is demonstrated if the maximum predicted site-wide con
centration is less than or equal to the state property line standard 
or ESL. 

There are two recommended methods of screening techniques. 
These are the worst-case stack method and the multiple source 
method. The worst-case stack method selects the single worst-
case stack for the site and assumes that all pollutants will be 
emitted from that point. The worst-case stack method allows all 
pollutants to be evaluated from a single stack. Use the follow
ing equation to determine the worst-case stack: M = (hS 

V TS)/Q 
where M = a parameter that accounts for the relative influence 
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of stack height, plume rise, and emission rate on concentrations; 
hS 

= the physical stack height in meters; V = (π/4)d2v = the stack 
gas flow rate in cubic meters per second; π = pi;

S 

 d = inside stack 
diameter in meters; v = stack gas exit velocity in meters per 
second; TS 

= t
S 

 he stack gas exit temperature in K; Q = pollutant 
emission rate in g/s. The stack with the lowest value of M is con
sidered to be the worst-case stack. The multiple source method 
allows each source to be modeled at 1 lb/hr. The unit impact for 
each source is multiplied by the pollutant specific emission rate 
to calculate a maximum predicted concentration for each pol
lutant. The maximum predicted concentration for each source 
is summed to get a total concentration for each pollutant. This 
technique works best if the unit impacts and emission rates for 
each source and each pollutant are loaded into a spreadsheet 
such as Microsoft EXCEL. Once the modeling exercise is com
plete the  results should be summarized in a  modeling  report.  
The modeling report should be sent to the commission and in
clude a compact disk (CD) with all modeling input files, output 
files, plot plan, and all other files of supporting information used 
in the modeling demonstration. 

Subsection (k)(6)(C) includes a refined dispersion modeling al
ternative based on the Industrial Source Complex model. The 
OGS would follow a modeling protocol provided by the commis
sion to conduct a modeling analysis that demonstrated accept
able emission from the site. The protocol and associated guid
ance would be included in an oil and gas guidance document 
available via the agency website. The protocol would be followed 
exactly and there would be no opportunity to modify the proto
col on a case-by-case basis. However, the commission could 
modify the modeling protocol and guidance to resolve techni
cal issues, clarify instructions, or allow the use of other refined 
dispersion models. Since this is a standardized approach, it is 
appropriate to allow OGS to use these mechanisms to demon
strate protectiveness. 

The control options used must meet the following: the regulatory 
default option must be selected; the flat terrain choice should be 
used; plume depletion options are not allowed; and rural or ur
ban dispersion options may be used based on the land use in 
the vicinity of the sources to be permitted. A land use analy
sis must be conducted to determine the majority land-use type 
within 3 km of the sources to be permitted. The goal in a land-use 
analysis is to estimate the percentage of the area within a 3-km 
radius of the source to be evaluated as either urban or rural. If 
the land-use designation is clear (about 70 percent or more of 
the total land-use is either urban or rural), then no further re
finement is required and the model should be run with the ap
propriate land-use designation. If the land-use designation is 
not clear, the model should be run twice, once with each option 
and the higher of the two predicted concentrations should be re
ported. The commission contemplates a protocol similar as that 
described below. 

Only point sources, pseudo-point sources, and flares are appli
cable to represent emission sources. If the emission sources 
cannot be represented by one of the source types, then this 
method cannot be used. Point source parameters shall meet 
the following: emission rate (g/s); stack height (m); stack inside 
diameter (m); stack gas exit velocity (m/s) or flow rate (ft3/min or 
m3/s); and stack gas temperature (K). For fugitive sources and 
for any sources that do not release to the atmosphere through 
standard stacks (such as stacks or vents with rain caps, hori
zontal releases), use the pseudo-point characterization with the 
following modeling parameters: stack exit velocity = 0.001 meter 
per second; stack exit diameter = 0.001 meter; stack exit temper

ature = 0 K; and actual release height. For flares, the following 
must be included: emission rate (g/s); effective stack exit ve
locity = 20 meters per second; effective stack exit temperature 
= 1273 K; actual height of the flare tip; and effective stack exit 
diameter. The effective stack diameter (D) in meters is calcu
lated using the following equations: D = √(10-6qn) and  qn 

= q(1  
0.048√MW); where: q = gross heat release in cal/sec; qn 

= net  
heat release in cal/sec; and MW = weighted (by volume) aver
age molecular weight of the compound being flared. Enclosed 
vapor combustion units should not be modeled with the preced
ing parameters but instead with stack parameters that reflect the 
physical characteristics of the unit. 

The following sets of receptor spacing shall be used to locate 
the maximum predicted concentration. The maximum predicted 
concentration should not be located at the edge of the receptor 
grid. If the maximum predicted concentration occurs within 
1,000 meters of the property line, the medium and coarse 
receptors would not need to be included in the analysis: tight 
receptors - receptors spaced 25 meters apart extending out to 
a distance of 300 meters from the property line; fine receptors 
- receptors spaced 100 meters apart beginning at 300 meters 
from the property line and extending out to a distance of 1,000 
meters from the property line; medium receptors - receptors 
spaced 500 meters apart beginning at 1,000 meters from the 
property line and extending out to a distance of extending 
out to a distance of 5,000 meters. The Air Dispersion Mod
eling Team (ADMT) has prepared meteorological data sets 
for state modeling analyses. These data sets are available 
for download from the ADMT Internet page. The ADMT pre
pared meteorological data sets must be used in the  modeling  
analysis and may be found at http://www.tceq.state.tx.us/per-
mitting/air/modeling/admtmet.html. The required year for 
short-term modeling is 1988 (1989 for counties using Shreve
port data). The actual anemometer height must be used 
for each airport location. Anemometer heights may be 
found at http://www.tceq.state.tx.us/assets/public/permit-
ting/air/memos/anemom96.pdf. 

Downwash is not applicable for the purposes of this modeling 
demonstration. If downwash is required, then this method can
not be used at this time. For the coordinate system: enter re
ceptor locations and source locations into dispersion models in 
universal transverse mercator (UTM) coordinates, in order to 
be consistent with on-property emission point locations repre
sented in the Air Permits Division Form PI-1, Table 1(a) available 
through the commissions Web pages contained in the permit ap
plication, plot plan, and other reference material, such as United 
States Geological Survey topographic maps; UTM coordinates 
in datum NAD27 or NAD83 must be used. When representing 
receptor and source locations in UTM coordinates, applicants 
must make certain that all of the coordinates originated in, or 
are converted to, the same horizontal datum. Applicable UTM 
zones in Texas are either 13 (from the west border to 102 de
grees longitude), 14 (between 102 and 96 degrees longitude), or 
15 (east of 96 degrees longitude to the east border); and coordi
nate systems based on plant coordinates, applicant-developed 
coordinate systems, or polar grids will not be accepted. 

The output must include the maximum predicted concentration 
which must be used to compare against the applicable ESL, 
NAAQS, or state ambient air standard; the use of any other con
centration rank other than the maximum (high second high, high 
sixth high) will not be accepted. The following steps must be 
followed when conducting the analysis: model all new and mod
ified sources - the project; compare the maximum predicted con-
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centration from the project to the appropriate de minimis level 
compliance with the NAAQS is demonstrated if the maximum 
predicted concentration from the project is less than or equal to 
the de minimis level; a site-wide analysis must be conducted for 
project results other than de minimis; model the allowable emis
sion rate of all sources on site that emit the regulated pollutant; 
and add a background concentration to the maximum predicted 
site-wide concentration and compare the total concentration to 
the NAAQS. Compliance with the NAAQS is demonstrated if the 
total concentration is less than or equal to the NAAQS. The fol
lowing steps must be followed when conducting the analysis to 
show compliance with the state standards for net ground-level 
concentrations in 30 TAC Chapter 112 and ESLs: model all new 
and modified sources - the project; compare the maximum pre
dicted concentration from the project to the appropriate de min-
imis level - compliance with the state property line standards and 
ESLs is demonstrated if the maximum predicted concentration 
from the project is less than or equal to the de minimis level; if 
the maximum predicted concentration is greater than de minimis, 
a site-wide analysis must be conducted; model the allowable 
emission rate of all sources on site that emit the contaminant; 
and compliance with the state property line standard and ESL is 
demonstrated if the maximum predicted site-wide concentration 
is less than or equal to the state property line standard or ESL. 
Once the modeling exercise is complete, the results should be 
summarized in a modeling report. The modeling report should 
be sent to the commission and include a CD with all modeling 
input files, plot files, output files, plot plan, and all other files of 
supporting information used in the modeling demonstration. 

The commission adopts subsection (l) which will apply to all 
counties of the state outside of the Barnett Shale region and any 
unchanged, existing facilities throughout the state including the 
Barnett Shale. This subsection consists of the requirements in 
the version of §106.352 repealed in this adoption. The addition 
of this subsection outlines the authorization mechanism for 
facilities that are not subject to the rule change as describe 
above in subsections (a) - (k). Since the changes to this section 
under §106.352 are going to affect oil and gas operations in 
the state, this subsection will cover all OGS constructed in the 
state starting with the effective date of the section, until the 
applicability date of subsections (a) - (k) for the Barnett Shale 
Region on April 1, 2011. 

Subsection (m) was due to the inclusion of the previous require
ments of §106.352 in subsection (l). The introductory sentence is 
also revised as this subsection contains more tables than those 
used for the protectiveness review as required in subsection (k). 

Subsection (m) contains all tables referenced throughout 
this section used for computation of emissions limits: Table 
1 Emission Impact Tables Limits and Descriptions; Table 2. 
Generic Modeling Results for Fugitives & Process Vents; Table 
3. Generic Modeling Results for Flares; Table 4. Generic 
Modeling Results for Blowdowns & Gas Pipeline Purging; Table 
5A Generic Modeling Results for Engines and Turbines Less 
than or equal to 250 hp; Table 5B Generic Modeling Results for 
Engines and Turbines More than 250 hp to Less than or Equal 
to 500 hp; Table 5C Generic Modeling Results for Engines and 
Turbines More than 500 hp to Less than or Equal to 1,000 hp; 
Table 5D Generic Modeling Results for Engines and Turbines 
More than 1,000 hp to Less than or Equal to 1,500 hp; Table 5E 
Generic Modeling Results for Engines and Turbines More than 
1,500 hp to Less than or Equal to 2000 hp; Table 5F Generic 
Modeling Results for Engines and Turbines Greater Than 2,000 
hp; Table 6 Engine and Turbine Emission and Operational Stan

dards; Table 7 Sampling and Demonstrations of Compliance; 
Table 8 Monitoring and Records Demonstrations; and Table 9 
Leak Detection and Repair Programs. 

Table 1 lists  the equations  which give the  maximum acceptable 
emissions when using the tables. This equation is similar to E = 
L/K in §106.262, but with different parameters. For ambient air 
standards, E = P/G where E is the maximum hourly emismax max 

sions acceptable (lb/hr); P is the appropriate property line stan
dard (µg/m3); and G is the value from the Generic Emissions Ta
bles at the emission point’s release height and distance to prop
erty line ((µg/m3)/(lb/hr)). For health effects review, E = ESL/G 
where E max 

is the maximum acce
x 

 ptable hourly
ma

 emissions (lb/hr); 
ESL is the current published effects screening level for the spe
cific air contaminant (µg/m3); and G is the value from the Generic 
Emissions Tables at the emission point’s release height and dis

3tance to property line ((µg/m )/(lb/hr)). 

Most OGS have more than one facility or release point of emis
sions. To account for this variability, instead of co-locating all 
sources at the most conservative point of release to establish 
acceptable emission rates, OGS may use a weighted fraction 
method. The tables predict impacts based on various disper
sion characteristics, with greater acceptable emissions from var
ious sources (smallest to largest): fugitives, blowdowns, process 
vents, combustion devices, and flares. Since many of these fa
cilities emit air contaminants simultaneously, the corresponding 
contribution of each release must be considered to ensure ac
ceptable emissions. Therefore, acceptable emission limits are 
determined using a weighed ratio. For simultaneously emitting 
sources, the weighted fraction method with the above equation 
may be used for any combination of sources emitting the same 
air contaminant: E max 

(lb/hr) = (WR EPN 1) (P / G EPN 1) + (WR 
EPN 2) (P / G EPN 2) + (WR EPN 3) (P / G EPN 3) + ...  or Emax 

(lb/hr) = (WR EPN 1) (ESL /G EPN 1) + (WR EPN 2) (ESL/G 
EPN 2) + (WR EPN 3) (ESL/G EPN 3) + ... Repair (LDAR) Con
trol Program Table. 

With minor adjustments, this same equation can be used for 
annual impacts evaluation. Standard practice, as published in 
the TCEQ Modeling Guidance Document which may be found 
at http://www.tceq.state.tx.us/permitting/air/guidance/new-
sourcereview/nsr_mod_guidance.html, is to multiply the hourly 
impact concentration by 0.08 to establish a conservative annual 
impact concentration. Thus, the weighted fraction equations 
would be: Emax 

(tpy) = (8760/2000) ((WR EPN 1) (P / (0.08*G 
EPN 1)) + (WR EPN 2) (P / (0.08*G EPN 2)) + (WR EPN 3) (P 
/ (0.08*G EPN 3)) +...or Emax 

(tpy) = (8760/2000) ((WR EPN 1) 
(ESL /(0.08*G EPN 1)) + (WR EPN 2) (ESL/(0.08*G EPN 2)) + 
... where E max 

(lb/hr) = maximum hourly emissions acceptable 
(lb/hr); Emax 

(tpy) = maximum tons per year emissions accept
able; WR EPN(x)= Emissions of each EPN divided by the sum 
of total emissions for all EPNs that emit that pollutant or (EEPN 
x/Etotal); P = short-term or annual (as appropriate) property line 
standard (µg/m3); ESL = current published short-term or annual 
(as appropriate) effects screening level for the specific air  
contaminant (µg/m3); and G = value from the Generic Emissions 
Tables at the emission point’s release height and distance to 
property line ((µg/m3)/(lb/hr)). 

Based on modeling guidance, a pressurized vessel and other 
facilities which release emissions in an undirected manner and 
short duration such as pressurized separators, sulfur treating 
vessels, piping, and tanks, etc., can be treated as a fugitive re
leased emission covered in this PBR. These emissions should 
be reviewed under the first column for "fugitive, loading, and 
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tanks" in subsection (m), Table 2. For federal purposes, this 
definition of "fugitive" is not appropriate since these emissions 
are potentially collectable and capable of being routed to a con
trol. This difference in accounting for these emissions for federal 
purposes could be significant in a few application situations near 
significant and major increase levels in PSD applications, since 
for named major sources fugitive emissions count in PSD evalu
ation of the emissions. For other federal sources, fugitive emis
sions are not counted in determination of a  significant or major 
emission increase. 

The cumulative impacts from any given OGS as defined must be 
considered for protectiveness. To provide flexibility, applicants 
may use the weight fraction method of proportioning impacts in 
the same way as §106.261 and §106.262 currently use to pro
portion impacts from different sources at different distances. The 
authorizations will contain several tables applicable to the type 
sources located at the site. This will enable an applicant to com
pute their emission limits for the applicable air contaminants from 
those sources. Each table will allow an applicant to either meet 
specific emission limits, or compute the specific emission limit 
for that type source. These tables can be used assuming 100 
percent of the specific emissions are at a worst-case point (very 
conservative). They may also be used to compute the specific 
emission limit for each emission point (may involve different dis
tances, heights, and type tables) by use of the weight fraction 
method, which will allow for consideration of multiple, similarly 
emitting sources operating simultaneously at an OGS. The most 
conservative approach using the worst-case source calculated 
from each table will result in the maximum impact allowed for 
protectiveness from that source without regard to other sources 
emitting the same compound at the same time. Using the weight 
fraction approach, emission limits can be established for all other 
type equipment emitting the same compound at the same time. 
If the OGSs estimated emission rates using either method are 
less than or equal to the calculated emission rate limit as deter
mined from the tables, the emissions are acceptable and can be 
authorized. 

Table 7 in subsection (m), Sampling and Demonstrations of 
Compliance, gives the specifics of what sampling is required 
and what demonstrations of compliances are expected. NELAC 
is a requirement of the commission, and for any testing that is 
performed that the commission has an accreditation for, that 
test must be done by a NELAC accredited Lab. Laboratory 
analyses are needed in order to estimate emissions and site 
specific analysis are the most accurate for estimating emissions. 
However, the commission recognizes that it may be impractical 
to have site specific analysis for every site. Therefore, the 
commission is allowing for representative sampling. The com
mission will publish guidance on what is representative analysis 
that has been through a public comment period. This will allow 
for the guidance to be updated as more relevant information in 
available. There are several types of lab analysis available to 
obtain the required information needed for estimating emissions. 
They include but are not limited to GC, Tutweiler, stain tube 
analysis, and sales oil/condensate reports. These records will 
document the following: H2S content; flow rate; heat content; or 
other characteristic including, but not limited to: API gravity and 
RVP; sales oil throughput; or condensate throughput. 

Laboratory extended VOC GC analysis at a minimum to C10+ 
and H2S analysis for gas and liquids for the following shall be per
formed and used for emission compliance demonstrations: Sep
arator at the inlet; Dehydration Unit prior to dehydrator; Amine 

Unit prior to sweetening unit; Tanks for liquids and vapors; and 
Produced Water or Brine/Salt Water at the inlet prior to storage. 

Table 8 in subsection  (m),  Monitoring and Recordkeeping, this 
table shows what the requirements for monitoring and record-
keeping are for different facilities at an OGS. The site inlet and 
outlet volumes, liquid productions, H2S content, truckload out are 
needed in order to demonstrate compliance with the rules, and 
any changes that are made to the site that might increase emis
sions. This includes the minor changes that only require record-
keeping and incorporation at the next amendment. This also 
pertains to the site layout, equipment summary, and process di
agram. The plot plan is needed since the first registration sets 
the boundaries for demonstrating impacts analysis. The current 
emissions calculations for the process at the site need to be kept 
in order to demonstrate compliance with the rule. This has al
ways been the requirement of §106.8. This will let the owner/op
erator know whether they are in compliance with the limits of 
the PBR. Additionally, it will allow the owner/operator to keep 
track of the minor changes allowed in this section and be aware 
when other permitting options are needed. Weekly monitoring 
is not required for glycol dehydration units and/or amine units if 
the worst-case combination of parameters resulting in the great
est emission rates is used for emission estimates. Actual mea
sured data is not necessary if worst-case data is used. Agency 
guidance will be created as needed to explain what acceptable 
worst-case parameters are and how they should be obtained. 

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION 

The commission reviewed the rulemaking in light of the reg
ulatory analysis requirements of Texas Government Code, 
§2001.0225 and determined that the rules do not meet the 
definition of a "major environmental rule." Texas Government 
Code, §2001.0225 states that a "major environmental rule" is, 
"a rule the specific intent of which is to protect the environment 
or reduce risks to public health from environmental exposure 
and that may adversely affect in a material way the economy, 
a sector of the economy, productivity, competition, jobs, the 
environment, or the public health and safety of the state or a 
sector of the state." While the purpose of this rulemaking is to 
increase protection of the environment and reduce risk to public 
health, it is not expected that this rulemaking will adversely 
affect in a material way the economy, a sector of the economy, 
productivity, jobs, the environment, or the public health and 
safety of the state or a sector of the state. 

Furthermore, while the rulemaking does not constitute a major 
environmental rule, even if it did, a regulatory impact analysis 
would not be required because the rulemaking does not meet 
any of the four applicability criteria for requiring a regulatory im
pact analysis for a major environmental rule. Texas Government 
Code, §2001.0225 applies only to a major environmental rule 
which: 1) exceeds a standard set by federal law, unless the rule 
is specifically required by state law; 2) exceeds an express re
quirement of state law, unless the rule is specifically required by 
federal law; 3) exceeds a requirement of a delegation agreement 
or contract between the state and an agency or representative 
of the federal government to implement a state and federal pro
gram; or 4) adopts a rule solely under the general powers of the 
agency instead of under a specific state law. The rulemaking 
does not meet any of the four applicability criteria listed in Texas 
Government Code, §2001.0225 because: 1) the rulemaking is 
designed to meet, not exceed the relevant standard set by fed
eral law; 2) the rulemaking does not exceed an express require
ment of state law; 3) no contract or delegation agreement covers 
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the topic that is the subject of this rulemaking; and 4) the rule-
making is authorized by specific sections of THSC, Chapter 382 
(also known as the TCAA), which is cited in the STATUTORY 
AUTHORITY section. 

The specific intent of the rulemaking is to repeal the current re
quirements of §106.352 and implement a new set of require
ments for the PBR. The new PBR requirements provide an up
dated, comprehensive, and protective authorization for many 
common oil and gas facilities in Texas. The PBR includes op
erating specifications and emissions limitations for typical equip
ment (facilities) during normal operation, which includes produc
tion and planned MSS. Also, consideration of current emission 
quantification methods, capture and recovery devices and con
trol equipment will be part of the revised authorizations. The 
PBR specifically addresses the appropriateness of multiple au
thorizations at one site and would reference the many new fed
eral standards which have been promulgated by the EPA, as well 
as include revised criteria for registration and changes at exist
ing, authorized sites. 

TAKINGS IMPACT ASSESSMENT 

The commission completed a takings impact assessment for this 
rulemaking action under Texas Government Code, §2007.043. 
The specific intent of the rulemaking is to repeal the current re
quirements of §106.352 and implement a new set of require
ments for the PBR. The repeal of this PBR and the issuance 
of the new PBR do not affect private property in a manner that 
restricts or limits an owner’s right to the property that would oth
erwise exist in the absence of a governmental action. This rule-
making will not revoke the authorizations of those facilities that 
are authorized under the previous §106.352. The new PBR re
quirements would only apply to new or modified facilities. Con
sequently, this rulemaking action does not meet the definition of 
a takings under Texas Government Code, §2007.002(5). 

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO
GRAM 

The commission reviewed the rulemaking and found it is iden
tified in the Coastal Coordination Act Implementation Rules, 31 
TAC §505.11(b)(2), relating to rules subject to the Coastal Man
agement Program, and will, therefore, require that goals and 
policies of the Texas Coastal Management Program (CMP) be 
considered during the rulemaking process. The commission re
viewed this rulemaking for consistency with the CMP goals and 
policies in accordance with the regulations of the Coastal Coor
dination Council and determined that the amendments are con
sistent with CMP goals and policies. The CMP goal applicable 
to this rulemaking action is the goal to protect, preserve, and 
enhance the diversity, quality, quantity, functions, and values of 
coastal natural resource areas (31 TAC §501.12(1)). No new 
sources of air contaminants will be authorized and the revisions 
will maintain the same level of emissions control as previous 
rules.  The CMP  policy applicable to this rulemaking action is the  
policy that the commission’s rules comply with federal regula
tions in 40 CFR, to protect and enhance air quality in the coastal 
areas (31 TAC §501.32). This rulemaking action complies with 
40 CFR Part 51, Requirements for Preparation, Adoption, and 
Submittal of Implementation Plans. Therefore, in accordance 
with 31 TAC §505.22(e), the commission affirms that this rule-
making action is consistent with CMP goals and policies. 

EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING 
PERMITS PROGRAM 

The amended PBR and standard permit are applicable require
ments under 30 TAC Chapter 122, Federal Operating Permits 
Program. Upon the effective date of this rulemaking and stan
dard permit issuance, owners or operators subject to the Fed
eral Operating Permit Program that modify any NSR authorized 
sources at their sites will be subject to the amended require
ments of these sections. Currently, an OGS may be authorized 
by PBR, standard permit, permits, or a combination of these au
thorizations. This PBR and standard permit were developed to 
provide an updated, comprehensive and protective authoriza
tion for common OGS in Texas. The PBR and standard permit 
address the appropriateness of multiple authorizations at one 
contiguous property. One of the limitations of the PBR and stan
dard permit only allows OGS which do not require federal pre-
construction authorization under PSD or NNSR. However, new 
and existing OGS may be subject to the Title V federal operating 
permit program and must obtain a SOP or a GOP. Based on re
cent regulatory changes required by EPA and 40 CFR Part 70, 
a GOP can only be used by sites authorized under PBR or stan
dard permit. If a major site subject to Title V does not qualify for 
a PBR or standard permit, it must obtain a SOP (submittal dead
line December 2008), thus the urgency to pursue these changes 
and minimize additional, unnecessary paperwork. The commis
sion’s intent is to allow for time after  the PBR  and standard permit  
are adopted and issued for OGS to update or apply for the PBR 
or standard permit, before the December 2008 GOP revision or 
SOP application deadlines. 

PUBLIC COMMENT 

A public hearing was held in Austin on September 14, 2010. 222 
commenters submitted comments during the public comment 
period which closed on October 1, 2010. The commenters 
included the following: Representative Lon Burnam, Repre
sentative James Keffer, Senator Wendy Davis, Senator Robert 
Nichols, Senator Kel Seliger, Representative Warren Chism, 
Representative Wayne Christian, Representative Tom Craddick, 
Representative Kelly Hancock, Representative Rick Hardcastle, 
Representative Ken Legler, Representative Randy Weber, City 
of Fort Worth, Akzo Noble, Anadarko Petroleum Corporation 
(Anadarko), Argyle-Bartonville Communities Alliance (ABCA), 
Bart May Trucking, British Petroleum America Production Com
pany (BP), Bridgeport Chamber of Commerce, Christian & White 
Properties, Cirrus Environmental Corporation (Cirrus), Cono
coPhillips, Devon Energy Corporation (Devon), Environmental 
Defense Fund (EDF), El Paso Corporation (El Paso), EnCana 
Oil & Gas USA Inc. (Encana), United States Environmental 
Protection Agency, Region 6 (EPA), Energy Transfer Company 
(ETC), ERM, ExTerran, ExxonMobil Production (ExxonMobil), 
Fasken Oil and Ranch, Ltd. (Fasken), Fort Worth Crushed 
Stone, LLC, Fountain Quail Water Management (Ft Quail), Gas 
Processors Association (GPA), Harris County Public Health 
& Environmental Services (HCPHES), Hy-Bon, Jerry Lang 
Combustion Consulting (JLCC), Jones-Blair Paint Co. (JBP), 
Kinder Morgan, Inc. (Kinder Morgan), Lone Star Chapter of the 
Sierra Club (Sierra Club), M.E. Operating and Services, Inc., 
Markwest Energy Partners, Noble Energy Inc. (Noble), Nord 
On Corporation, NorTex, Old Town Neighborhood Association, 
Parrish Field Services, Permian Basin Petroleum Association 
(PBPA), Pioneer Natural Resources USA, Inc. (Pioneer), 
P T

S ORD OPST Corporation, Shell Global Solutions (Shell), Shell 
Exploration & Production Company (SWEPI), Texas Alliance 
of Energy Producers (TAEP), Targa Resources Partners LP 
(Targa), Texas Pipeline Association (TPA), Texans for Responsi
ble and Accountable Energy Development (TRAED), Texas Oil 
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and Gas Association (TXOGA), Earthworks Texas Oil and Gas 
Accountability Project, Texas Independent Producers & Royalty 
Owners Association (TIPRO), Texas Pipeline Association (TPA), 
Mayor Calvin Tillman of DISH, Weisman Engineering, and 124 
various individuals. 

RESPONSE TO COMMENTS 

MAJOR ENVIRONMENTAL RULE 

TXOGA, Anadarko, Noble, ExxonMobil, TPA, PBPA, and GPA 
commented that the commission failed to meet the requirements 
of Texas Government Code, §2001.0225 by not producing a 
regulatory impacts analysis determination as would be required 
for a major environmental rule. Texas Government Code, 
§2001.0225 states that a "major environmental rule" is "a rule 
the specific intent of which is to protect the environment or 
reduce risks to public health from environmental exposure and 
that may adversely affect in a material way the economy, a 
sector of the economy, productivity, competition, jobs, the envi
ronment, or the public health and safety of the state or a sector 
of the state." For rules that are subject to Texas Government 
Code, §2001.0225, the preamble is required to contain a draft 
impact analysis that must, among other things: (i) describe 
the benefits and costs anticipated from implementation of the 
rule in as quantitative a manner as feasible, and (ii) describe 
reasonable alternative methods for achieving the purpose of 
the rule that were considered by the agency and provide the 
reasons for rejecting those alternatives in favor of the adopted 
rule. In addition, the commission must develop a final regulatory 
analysis that finds that, "compared to the alternative proposals 
considered and rejected, the rule will result in the best com
bination of effectiveness in obtaining the desired results and 
of economic costs not materially greater than the costs of any 
alternative regulatory method considered." 

Devon agreed with TXOGA’s and TIPRO’s comments that the 
proposed PBR exceeds federal regulatory requirements in sev
eral respects. As such, Devon stated TCEQ’s proposed PBR 
is a major environmental rule under Texas Government Code, 
§2001.0225 and that the TCEQ has not complied with the statu
tory requirements in Texas Government Code, §2001.0225 for 
proposing major environmental rules. 

PBPA further stated that in this new rule TCEQ is administering 
federal law by updating/revising its State Implementation Plan 
of the Federal Air Quality Act. In reviewing the proposed new 
TCEQ rule it is evident that the agency has not conducted a 
careful and detailed economic cost/benefit analysis of the pro
posed new measures commensurate with their scope and cer
tain economic burden. PBPA also stated that the TCEQ claims 
that the new rule does not constitute a "major environmental rule" 
because the commission anticipates that the economic impacts 
would be small. TCEQ thus claims that it is not required to com
plete a "regulatory impact analysis" prior to proposing the new 
rule. However, in our view the TCEQ did not give serious con
sideration to the economic costs and consequences of this pro
posed new rule by the fact that the word "economic" was found 
three times and the word control (and its derivatives) was found 
330 times throughout the TCEQ documents (Chapters 106 and 
116). While the word "cost" was used more frequently, there 
was clearly no attempt to aggregate total costs to industry, the 
consumer or taxpayers in any useful or meaningful way. Nor 
were the negative effects of additional, imposed costs named in 
terms of their effects on production economics or recoverable 
reserve. We therefore submit that the proposed new rule is a 
"major environmental rule" and that TCEQ must abide by THSC, 

§2001.0225 and conduct such an economic analysis before the 
final version of the rule can be proposed. We strongly recom
mend that TCEQ solicit the input of oil and gas industry repre
sentatives during the analysis, as only they have the expertise 
and first-hand knowledge necessary for the production of a valid 
and meaningful economic study. 

PBPA disagrees that the proposed regulations are not a ma
jor environmental rule. The economic effects will be large, and 
PBPA requests the commission to further cost analysis. PBPA 
applauds TCEQ’s efforts in refining emission estimation method
ologies. TCEQ should collaborate with industry environmental 
engineers and scientists to develop emission estimate method
ologies which are robust and efficient. The proposed limits on 
VOCs, H2S, and SO2 

go beyond what is required in other states. 

Common Issues related to Production Value vs. Cost of Protec-
tiveness. 

Specifically, commenters stated that TCEQ has not met the re
quirement under Texas Government Code, §2001.0225 to per
form a cost/benefit analysis of various alternatives for TCEQ’s 
overall stated goal of "ensuring that authorizations for OGS are 
improved for enforceability, updated based on current scientific 
information, and to properly regulate all operations" and to "in
crease protection of the environment and reduce risk to public 
health." Rather, TCEQ has focused its efforts on imposing new 
and onerous requirements on OGS without adequately demon
strating that the resultant emissions reductions will provide any 
meaningful beneficial improvements in protectiveness at eco
nomic costs not materially greater than the costs of alternative 
regulatory methods that could have been considered. 

The commenters stated that the TCEQ concludes in the pream
ble to the proposed rulemakings are not "major environmental 
rules" subject to a regulatory analysis required by Texas Govern
ment Code, §2001.0225. TXOGA disagrees. In particular, TX
OGA strongly disagrees with the commission’s conclusion that 
the proposed rulemakings will not adversely affect in a material 
way the economy, a sector of the economy, productivity, jobs, the 
environment, or the public health and safety of the state or a sec
tor of the state. The commission states in the preamble that the 
proposed rulemakings would require approximately 9,000 OGS 
to submit either a Level 1 or a Level 2 authorization each year, 
and that an additional 500 OGS currently authorized by the exist
ing PBR would need to obtain authorization under the proposed 
standard permit. 

The commenters also stated that they do not understand how 
TCEQ can suggest that the PBR and the standard permit do not 
affect in a material way the oil and gas sector of the economy or 
productivity and jobs. They estimate that the rule will cost op
erators of OGS: 1) permitting costs for existing facilities of over 
$260 million when the requirements of the rule becomes effec
tive; 2) over $95 million in additional, annual costs for additional 
employees to comply with the new requirements of the rule; 3) 
registration costs of over $191 million for existing, unmodified 
OGS in 2013; and 4) over $277 million in lost production from 
wells (a cost of over $1,750 per well) which will be shut down 
sooner due to higher production costs or wells not drilled at all. 
These costs are based on the calculations and conservative as
sumptions set out in line items in attachments to their comments. 
The costs noted above and in other specific details are indirect 
costs, and do not include direct costs such as the costs of con
trols and testing by third parties. Since the PBR and standard 
permit would materially affect the oil and gas sector of the econ
omy, they fit under the definition of a major environmental rule. 
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PBPA commented that existing Texas law and TCEQ rules are 
sufficient to protect air quality in the Permian Basin and other 
areas, which has been steadily improving over the past many 
years. The PBPA believes that industry would benefit from  a  
better partnership with TCEQ were they to focus on develop
ing BMPs which have both an economic payout and result in 
air quality improvement. Any new regulatory requirements that 
impose additional cost and/or logistical burdens should pay for 
themselves so that their benefits would be self-evident and their 
implementation self-sustaining. An economic payback of 18 to 
24 months would be a reasonable threshold for an environmental 
type project, and would weed out the locations with low volumes 
and high pipeline pressures (or no pipeline). Pioneer stated that 
the rules will be onerous to implement, will have a profound ef
fect on the oil and gas industry in Texas, will discourage addition 
of emission reduction equipment, and will yield minimal results 
to air quality improvements. 

PBPA estimates the capital cost of installing a small, smokeless 
combustor for a small site may range from $10,000 to $20,000. 
Annual operating costs may be assumed to be $1,000 per year 
when maintenance and personnel costs are considered. The es
timated capital cost of installing a VRU may range from $25,000 
to $100,000 per facility. Annual operating costs may be es
timated at $2,500 per year when maintenance and personnel 
costs are considered. Controls will need to be monitored for 
effectiveness on an annual basis, to include measurement of 
throughput and emission control effectiveness. Tank painting 
costs could range upwards of $10,000 per tank or more. They 
also state that there is no cap on what level of emissions controls 
TCEQ may deem adequate. 

Devon commented that, based on their understanding and in
terpretation of the rule, they estimate compliance costs in the 
range of $30 - $40 million each year with minimal impact on air 
emissions in Texas. "Section 382.011 of the TCAA directs the 
TCEQ to control air contaminants by "practical and economically 
feasible methods." As detailed in TXOGA’s and TIPRO’s com
ments, the PBR and standard permit would impose a multitude of 
onerous and burdensome requirements on OGS that are neither 
practical nor economically feasible. For the foregoing reasons, 
TCEQ’s PBR and standard permit would appear to be subject to 
challenge as arbitrary or unreasonable under TCAA, §382.032, 
Appeal of Commission Action." PBPA also commented that "the 
rule is so expansive and comprehensive in scope that PBPA be
lieves it warrants an evaluation as to whether TCEQ has the le
gal authority to promulgate the new rule absent direct legisla
tive approval. In other words, this new "rule" is more like a new 
"law," and new laws must be enacted by the state legislature and 
signed by the governor." Still further, Devon claims that "based 
on pre-construction authorizations being required for OGS with 
10 tpy or greater of VOC, a significant number of OGS would be 
waiting for permits resulting in deferred production. Assuming 
half of Devon’s annual PBR submittals would require pre-con
struction authorization,  with an average  waiting period of 15 days  
and using average 2009 oil and gas production from the Texas 
Railroad Commission with very conservative product pricing, the 
cost of lost or deferred production is estimated at $7 million per 
year." 

ETC commented that they will be significantly affected by the rule 
and estimates that it may increase ETC operating costs by more 
than $16 million per year and impose additional capital costs of 
more than $55 million. 

SWEPI commented that the rule will force operators to under
take actions which may be only marginally beneficial to people 
and the environment while coming at high costs. They submit
ted several comments or alternative measurement methodolo
gies that can be less burdensome to the oil and gas production 
industry and at the same time achieve the same emission per
formance assurances. 

In June 2010, the commission proposed a new PBR and stan
dard permit for oil and gas facilities. As noted, one of the main 
goals of the proposals is to increase the protectiveness provided 
by these authorizations. In an attempt to reach that goal, the 
commission proposed some new requirements and has made 
some requirements stricter. The commission understands that 
the new PBR and standard permit will cause owners and opera
tors to incur some costs. At first glance, the estimated costs laid 
out by industry appear daunting. Some estimates range as high 
as $750 million to implement the new rules statewide. Some 
commenters stated that the impact from the proposed PBR and 
standard permit will "adversely affect" the oil and gas industry 
"in a material way," and requires that the commission conduct 
a Regulatory Impacts Analysis. However, when one puts those 
numbers into context, it is clear that any allegations that these 
costs will devastate the oil and gas industry are not supported 
by the facts. 

The oil and gas industry reported a combined market value of 
produced crude oil, natural gas, and condensate of $61.905 bil
lion for fiscal year 2010. This is only the product recovered and 
sent to market, and does not include product that could have 
been and was not recovered. In other words, the estimated costs 
that industry estimates will be incurred as a result of these new 
PBR and standard permit ($750 million) amount to less than 1.2 
percent of the value of crude oil, natural gas, and condensate 
produced by the industry in fiscal year 2010. Furthermore, the 
cost estimates provided by industry are somewhat inflated and 
do not coincide with commission estimates. Commission staff 
has confirmed specific examples of industry overestimating the 
cost of compliance with the proposed authorizations. Finally, the 
controls required by the new PBR and standard permit will pre
vent millions of dollars of product from escaping into the environ
ment and enhance the industry’s bottom line. In fact, in many 
instances, the cost of the control will pay for itself and actually 
result in a net profit for owners and operators. 

Production Value vs. Cost of Protectiveness. 

The oil and gas industry is indisputably a major portion of the 
Texas economy, and the commission confirms its previous de
termination that the adoption of this rule will not affect this por
tion of the economy in a material way. 

The ability of an industry to pay for environmental controls is not 
the deciding factor in the decision of whether a particular control 
will be implemented. The financial resources of an industry are, 
however, a legitimate standard to measure the "material effect" 
of an environmental proposal. Based on information concerning 
taxable revenue supplied by the industry to the Texas Comptrol
ler’s Office, the oil and gas industry reported a combined mar
ket value of produced crude oil, natural gas, and condensate of 
$61.905 billion for fiscal year 2010. TXOGA submitted estimated 
costs to the industry of the commission’s proposed controls of 
$0.75 billion. These costs represent 1.2 percent of the indus
try’s revenue within the state. This is a worst-case estimate for 
the industry based on estimated costs which the commission be
lieves are inaccurately high. 
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Additionally, the oil and gas producers who submitted comments 
have a combined net profit nationwide of $65.15 billion. Using 
the TXOGA estimate of compliance costs, these rules will cost 
the producers slightly over 1 percent of their profit. 

The commission is aware that many OGS are owned and oper
ated by small companies or individuals, and that industry-wide 
cost calculations will not apply to each owner or operator equally.  
Information supplied by the Texas Railroad Commission indi
cates approximately 400,000 OGS are operating in Texas. Using 
the Texas Comptroller Office’s figure for market value of crude 
oil, condensate, and natural gas, the commission obtains a figure 
of approximately $145,000 of marketable product per site. This 
amount does not include produced water, which is either pro
cessed and sold as product or re-injected into the field. TXOGA 
submitted a total estimated cost of $4,000 for individual compli
ance costs per new site. The line items detailed in their estimate 
actually totaled $5,000, which is the figure used by the commis
sion in this analysis. The $5,000 estimated cost of compliance 
is 3 percent of the marketable product value per site. As with the 
industry-wide calculation, the commission believes that the es
timated costs supplied by TXOGA for individual site compliance 
are inaccurately high and do not consider that smaller sites will 
have lower compliance costs. These costs are also a worst-case 
estimate based on figures supplied by TXOGA. Those portions of 
the rule that TXOGA contends are the most expensive sampling, 
recordkeeping, and protectiveness determination apply only to 
new or modified sites. 

The Estimated Costs of Compliance Are Too High. 

The commission disputes the cost estimates submitted by TX
OGA. The figures are high based on rule requirements in exis
tence prior to this adoption and exemptions the commission has 
included for smaller businesses. An example is the permit fee of 
$450, which applies to companies with over 100 employees or 
over 6 million in annual gross receipts; small business are only 
required to pay a permit fee of $100. 

Data Gathering. 

Prior to this adoption, the commission required the following 
records to confirm compliance with §106.8: inlet separator 
analyses, stack testing and sampling on engines, applicable 
manufacturer data and catalyst information, liquid and gas 
throughputs, plot plan or PID, component counts or rough esti
mate, emission calculations based on throughputs and PID, and 
flares and associated waste stream(s). The commission is not 
sure what activities the commenters are considering under the 
heading of "data gathering" or if this recordkeeping is included 
under consultant fees, but the listed records have been required 
since April 2002 and should not be associated with this rule. 

Although the existing §106.352 does not explicitly outline the 
specific types of records companies should keep, the commis
sion has always assumed that owners and operators of OGS 
had sufficient operating and maintenance plans in place, that 
are consistent with industry practices, which would maximize 
production of their site and minimize any associated emissions, 
maintenance needs, and downtime. Companies would inher
ently need specific information about their sites so that they can 
be designed and operated in such a way that will optimize the 
production of marketable product. It is crucial for a company to 
know what liquids and gases are being pulled to the surface, as 
well as the composition of the liquids and gases, so that appropri
ate measures can be taken to condition, treat, or compress gas, 
store and transport certain liquids, install additional piping com

ponents where needed, anticipate when maintenance activities 
might occur, etc. Furthermore, this site-specific information has 
been required as part of §106.8, which states that "records must 
be maintained and contain sufficient information to demonstrate 
compliance with all applicable general requirements of §106.4, 
as well as all applicable PBR conditions." The information re
quired in the adopted rule is not new, considering that existing 
sites should already have, and have been required to maintain 
since April 2002, documentation that verifies all requirements of 
§§106.4, 106.352, 106.492, and 106.512 have been met includ
ing emission estimations. Emissions would have been derived 
from the pertinent information outlined above. 

Modeling. 

The commenters estimate modeling as the second most expen
sive requirement. Modeling is not required, but is an option the 
commission included in the proposal at stakeholder request. 
Modeling costs are site-dependent based on equipment at the 
site and gas composition. Smaller, less complex sites should 
have lower modeling costs. Additionally, EPA provides free 
modeling applications. The commission also respectfully ques
tions whether modeling would be conducted by a consultant 
and should be covered under the consultant fee. 

Sampling. 

The commenters estimate $500 as the expense for sampling at 
both new and existing sites. It is unclear if the sampling cost was 
from testing of engines or gas and liquid analyses needed for es
timating emissions from production and gathering. Existing sites 
were previously under sampling requirements of §§106.4, 106.8, 
and 106.512 specifically, and no new additional sampling would 
be required under this rule for existing or new sites. There will 
be no new additional sampling requirements for new sites under 
§106.512. There may be some new sampling cost for new sites 
under the new rule. However, if there is a representative sample 
available that meets the protocol for a representative analysis, 
there may be no new costs. 

Consultant Fees. 

The commenters estimate consultant fees at $3,000 for new 
sites and $700 for existing sites but are silent on the services 
to be provided by the consultant. In the commission’s experi
ence, the previous expense categories other than permit fees 
could and have been included in consultant services. The ePer
mits system for Air Permits was constructed for this rule, and this 
system is designed for the convenience of the permit holder and 
should take minimal time to employ. For example, the system 
recognizes existing companies in its system and will auto-pop
ulate appropriate cells with general information, which will only 
require the entry of data to verify new, site-specific, and contact 
information. The commission estimates this will require a maxi
mum time of one hour to complete. 

Summary. 

The commission believes it is reasonable to consider these is
sues in calculating control costs as a result of adopting this rule. 
For new sites, the commission removes the line items for data 
gathering, modeling, and sampling, assuming that these ser
vices will be provided by a consultant. The commission is using 
$4,000 for the consultant fee. When added to the permit fee of 
$450, the total for a new site is $4,450 in total control expenses. 
This is 3 percent of the calculated revenue per site ($145,000) 
based on Texas Railroad Commission and Texas Comptroller 
Office figures for the number of OGS and product value. 
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For existing sites, the commission removes the line item for sam
pling which leaves the consultant fee of $700. This is 0.4 percent 
of the calculated revenue per site. 

To estimate the cost of a PBR registration, the Small Business 
and Environmental Assistance Section asked Air EnviroMentors 
to provide quotes for preparing a registration package. Air Envi
roMentors is a commission-maintained registry of environmental 
professionals who specialize in helping small businesses and lo
cal governments with compliance issues. The fee quotes are 
grouped based on a company submitting a PBR registration, 
the size of the consulting firm (solo practitioner, small firm, or 
medium firm), and the information needed to complete the reg
istration package. 

The categories for which quotes were provided include docu
mentation only, registration with a site visit, registration with a site 
visit and samples, registration  with a site visit  but no samples,  
and the estimated total cost of registration. The costs discussed 
in the following paragraphs are from select Air EnviroMentors. 
The quotes include many of the same costs represented by TX
OGA, including documentation, site visit costs, sampling, and 
modeling. The quotes for registration packages requiring min
imal documentation and other data were lower than TXOGA’s 
quotes, approximately $1,500 to $3,500. To prepare a regis
tration including a site visit and sampling was quoted between 
$4,700 and $ 6,250, which is approximately the same as TX
OGA’s quotes. If the registration package included modeling the 
registration was quoted as costing $8,500 to $13,500. 

Although, the quotes combine all fees associated with preparing 
the registration package rather than listing each item individually, 
the cost ranges could be deduced from the different scenarios 
provided. The quotes included the following costs: a site visit 
ranged from $1,250 to $2,000, samples ranged from $1,200 to 
$2,000, and modeling ranged from $2,250 to $6,800. The com
mission  would like to make clear  that  a site visit  is  not  specifically 
required by the new PBR requirements. Companies and con
sultants may choose to conduct site reviews in the process of 
preparing a registration package. Companies may require site 
reviews for new sites and a site review may be needed for some 
companies to accurately represent the site process and to verify 
the installed equipment at the site. However, for existing sites, 
companies should have already been maintaining this informa
tion according to §106.8 since April 2002. 

As previously stated, samples are needed in order to determine 
how to treat and handle the liquids and natural gas as well as a 
basis for determining the product composition being sold. How
ever, even if one disregards the commission’s previous discus
sion of industry versus commission estimated costs to prepare a 
complete PBR registration and assumes the high estimated reg
istration costs, the total registration cost per site as a percentage 
of the total capital cost to construct a site ranges from 0.38 per
cent to 0.51 percent. 

The commission is aware that costs will vary by site, but this 
is true for the commission’s and commenter’s estimates. The 
commission has included this discussion to establish a reason
able range of control costs. 

Cost of Drilling vs. Cost of Protectiveness. 

Another useful measure of the relative costs of the adopted rules 
is a comparison to the cost of well drilling and initiation of pro
duction. Between 2004 and 2007, the average cost of drilling ex
ploratory and development wells increased from $1.7 million to 
$3.9 million. This cost does not account for the lease equipment 

costs or the annual operating costs associated with a producing 
well. Based on United States Energy Information Administration 
(EIA) statistics from 2009, the cost of drilling and operating an oil 
or gas well in Texas ranged from $1.7 to $2.9 million, depending 
on the location of the well in Texas and the well depth. Individual 
companies maintain that drilling costs are proprietary in nature; 
public sources indicate that record oil prices and a limited num
ber of supplies are driving up the cost to drill oil wells. 

Although these drilling costs are based on national averages, oil 
and gas production in Texas accounts for nearly 30 percent of all 
production in the United States. Therefore, one could assume 
that the costs to drill in Texas would influence the national av
erage. Nationwide, in 2009, the Oil and Gas Journal estimated 
that $162 billion was spent for oil and natural gas drilling and 
exploration alone. Another $31 billion was spent for production. 
Still further, an estimated $39 billion was spent on other energy 
costs (including refining, natural gas and crude pipelines, and 
marketing). 

While TXOGA contends that the new rule will result in increased 
costs to oil and natural gas companies, $5,000 per new project 
and $1,200 ($700 for consultants and $500 for emissions quan
tification) for existing site notification requirements, the impact of 
these costs should be put into perspective. If the cost to drill an 
oil and gas well in 2007 was $3.9 million (and that cost has likely 
risen), the incurred cost of $5,000 to permit a new project is only 
0.13 percent of the total cost to drill. This does not factor in the 
additional $1.7 million per year to operate that same well. The 
incurred cost $1,200 for existing site notifications is only 0.03 
percent of the cost needed to construct the existing site. Even 
considering that the well is 20 years old, constructed in 1990 
when the average cost to drill was $531,300; today’s cost of no
tification for that well is still only 0.22 percent of the total cost to 
drill. 

Cost of Drilling vs. Cost of Protectiveness for Small Businesses. 

Special attention was given to the potential impacts of the new 
PBR on small independent oil and gas producers that account 
for approximately two thirds of the total production in Texas. 

The cost of drilling a well is affected by the choice and daily rate 
of the drilling rig, the availability of the derrick, the extra services 
required to drill the well, the duration of the well program (in
cluding downtime and weather time), and the remoteness of the 
location (logistic supply costs). For onshore oil and gas explo
ration, the main determinant of the magnitude of drilling costs 
is  the nature of the terrain and the target depth. The time to 
drill a well is difficult to predict due to geological uncertainties re
garding the ability to drill the rock, formation fluid pressure, and 
depth. Between 70 and 75 percent of the drilling costs are pro
portional to the duration of the drilling: equipment hire costs paid 
to petroleum service companies and the costs of supervising the 
works (operating company personnel or prime contractor). The 
approximate average cost to hire a rig is $17,000 per day. The 
capital costs for the drilling contractor can be between $10 and 
$16 million for onshore equipment, which represents 20 percent 
of the total onshore exploration drilling costs. Onshore wells can 
be considerably cheaper to drill if the field is at a shallow depth, 
and historically, small businesses explore for crude oil at shallow 
depths around 4,000 feet. 

Although it is difficult to estimate how the above costs will affect 
small businesses, the cost analysis defines  the criteria used in  
determining the potential impact of new costs associated with the 
new rule. Based on averages from 2004 and 2007, the cost to 
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drill an onshore oil well ranged from $1.7 to $3.9 million, respec
tively; the average time to drill an oil well is 30 to 100 days. To 
conservatively estimate the incurred costs, it was assumed that 
the cost to obtain a conventional drilling rig is $200,000, costing 
$1,000 per day to drill, and that it would take 14 days to finish 
the well; these numbers are considered unrealistically low. As
suming the lowest drilling cost of $214,000 and the highest cost 
estimates for a new registration provided by TXOGA of $5,000, 
the cost of the new rule is 2.3 percent of the overall drilling cost. 
Due to the lack of information available from either the Texas 
Railroad Commission or the State Comptroller’s Office regard
ing annual revenues from small producers, yearly earnings were 
not considered. 

Cost Savings from PBR and Standard Permit. 

One of the aspects of the proposal which generated many com
ments concerned LDAR and the recovery of fugitive vapors. The 
commenters fail to take into account that the adopted rules re
quire only a physical inspection to catch and fix leaks along with 
minimal BMPs. If operators opt for the formal leak detection and 
repair program, this option results in the, and only if opted by 
operators, has expectations for a formal LDAR program. That 
result in the recovery of additional marketable product which will 
partially,  and in some cases wholly, offset the cost of sampling, 
recordkeeping, and controls. 

As the following cases will show, the control of emissions con
serves and allows the recovery of product that would otherwise 
be lost, and ultimately, makes the OGS a more profitable oper
ation. Recovery rates will vary based on the resources and dili
gence of the operator, but it seems clear that poor gas recovery 
not only forfeits profit but also wastes a finite resource. The EIA 
estimates that gas production will rise nearly 50 percent nation
wide over the next 20 years. Texas will have a significant amount 
of that increase. At some sites within the state, actual emis
sions exceeded the emissions that were expected and reported 
from the site by over 300 tpy. The difference in the expected 
emissions and the actual emissions is attributable to poor gas 
recovery. With the expected increase in gas production, recov
ery of product will generate increased profits, result in improved 
air quality, and provide additional domestic energy fuel supplies. 

The Permian Basin Petroleum Association stated to the New 
York Times (NYT) in October 2009 that the use of infrared cam
eras is expanding as word spreads of the payoff in saved gas. 
A representative of Hy-Bon Engineering stated in the article that 
thousands of oil storage tanks regularly end up emitting large 
amounts of methane and other gases to the atmosphere. How
ever, the companies that have taken the additional steps neces
sary to recapture their methane feel that this has ultimately been 
profitable for the company. 

The NYT reports that BP began introducing methane-catching 
techniques at 2,300 well sites in New Mexico around 2000. The 
gas that would have otherwise escaped now flows through me
ters that field crews call the "cash register." The NYT further re
ports that from 2000 to 2004, emissions from BP wells in the re
gion dropped 50 percent and by 2007, emissions had essentially 
ended. BP further stated to the NYT that on average, installing 
the vapor recovery systems cost about $11,000 per well. BP also 
stated that these systems have returned three times that invest
ment in recovered methane. 

These are not surprising statements. The commission has al
ways been aware that good emission control at OGS can pay 
for itself and result in a greater net income for the industry. 

EPA Gas Star Program. 

EPA sponsors the Gas Star program, which is a voluntary par
ticipation partnership between EPA and the oil and gas indus
try.  The purpose is to  promote  field tested methods of reducing 
emissions from oil and gas installations, reducing the emissions 
of air contaminants and increasing the recovery of marketable 
gas. The program maintains a website with emission control 
methods, their costs, and the expected payback period based 
on gas recovery. 

A few examples illustrate the success of the program and result
ing value to industry and the environment: In glycol dehydrators, 
the emissions of methane are proportional to the circulation rate 
of the triethylene glycol (TEG) gas used to remove water vapor 
from natural gas. Reducing the rate of circulation is a no-cost 
measure which can reduce methane emissions and lead to the 
recovery of marketable gas. The value to marketable gas recov
ered through this process alone ranges from $2,800 to $276,000, 
depending on the unit’s throughput. Electronic flare igniters re
move the need for a continuous pilot flame. These igniters can 
be installed for a cost of $1,000 to $10,000, and pay for them
selves in 1 - 3 years. One partner reported that a no-cost action 
such as closing main and unit valves prior to maintenance blow-
downs resulted in the saving of 9 million cubic feet of gas. At an 
average cost of $4 per thousand cubic feet (TXOGA, October 1, 
2010), this is a savings of $36,000 per year in potential revenue. 

Individual Oil and Gas Companies. 

Independent of the EPA program, OGS owners and operators 
are discovering how profitable product recovery can be. Ander
son Oil Ltd. painted stock tanks in light colors and instructed 
gaugers and truck drivers to leave tank hatches open just long 
enough to gauge the tanks. They perform inspections and main
tenance to ensure good seals and reduced VOC emissions by 1 
tpy. This resulted in a savings of $1,000 per site. 

Penn Virginia Oil and Gas, L.P. reported that the installation of 
an enhanced VRU at one of its sites resulted in an 8.38 tpy re
duction of VOC emissions. Similar installations at other sites 
saved the company $98,952. XTO Energy installed a VRU on 
a large tank containing produced water and condensate, reduc
ing VOC by 249 tpy. This reduction resulted in an estimated 
net savings of $45,625 at that site. XTO Energy installed ad
ditional field compression to reduce separator dump pressures. 
This reduced VOC emissions by 100 tpy and saved the company 
an estimated $10,000. XTO Energy also implemented a tank 
maintenance program, which includes seal and pressure relief 
inspection. This program reduced VOC emissions by 1,000 tpy 
and saved the company an estimated $500,000. Finally XTO 
Energy purchased two FLIR GasFindIR cameras for inspections 
and reduced VOC by 300 tpy, resulting in an estimated savings 
of $250,000 per year. 

Gulfmark Energy in southeast Texas installed a VRU and re
paired leaking seals at their Viola Station. Gulfmark also insti
tuted required safety and environmental training for all field em
ployees. These focused efforts reduced VOC emissions by 10 
tons and saved $900,000 per year. EOG Resources purchased 
an infrared camera for leak detection. EOG estimates their self 
imposed leak detection program saves the company $1,000,000 
per year. They installed a VRU on a single condensate tank used 
for fuel gas and captured 200, 000 cubic feet of gas at a savings 
of $14,000 per year. 

These are examples of a growing source of real world informa
tion maintained by the commission that demonstrates that good 
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environmental control not only enhances air quality but can be a 
profitable business practice. 

Houston Monitoring Project. 

It is not the commission’s intent to justify a rule based solely on 
the ability of an industry to pay for promulgated control mea
sures. The commission is attempting to provide the proper con
text in which the phrase "affect in a material way" should be inter
preted. The commission believes that the cost of controls com
pared to the resources of an industry is fair and reasonable. The 
implementation of these rules will cause the operating costs of 
the oil and gas industry to increase. However, that minimal in
crease will not affect the economic viability of the industry. The 
rules will help ensure that protection of natural resources is con
sistent with sustainable economic development, as well as pro
tecting public health and the environment. 

In 2007, the commission conducted a special monitoring project 
in its Houston region. The region monitored 30 sites, 17 of which 
(57 percent) had VOC emissions visible with an infrared (IR) 
camera. Leaking components included hatch seals, pressure 
relief valves, water tanks, and glycol still vents. Downwind sam
ples consistently documented concentrations of hazardous air 
pollutants such as benzene and toluene. Most emissions ob
served during the project resulted from a lack of routine mainte
nance on hatch seals and separator valves. 

In 2010, the commission completed a similar survey of 22 tank 
batteries in the Midland region which revealed five tank batteries 
that were venting over 100 tpy. All of these venting tanks were 
found as a result of complaints. 

A Fort Worth Star-Telegram editorial from November 8, 2010 
cited a recent air quality study conducted by the Eastern Re
search Group (ERG) that the Fort Worth City Council hired to 
survey OGS in the city. ERG has surveyed 189 of about 400 
sites in Fort Worth and found many more leaks than anticipated. 
Researchers using infrared cameras found detectable leaks in 
68 percent of their tests, when they expected 10 to 25 percent. 

The current oil and gas PBR includes no requirements for rou
tine maintenance of equipment. As a result of the Houston sur
veys, the commission also realized the difficulty of determining 
compliance with §106.352. Due to the large number of methods 
used to estimate VOC emissions, determining compliance with 
§106.352 is extremely difficult. The new PBR and standard per
mit include BMPs which require closed hatches and seal of all 
units to be kept in good working order. 

The growing use of the FLIR GasFindIR camera has allowed the 
commission’s technical staff to characterize and assess emis
sions from OGS more accurately. Since 2006, the mobile re
sponse team (MRT) has conducted more than 25 monitoring 
trips to study these emission sources across the state of Texas 
including trips to Corpus Christi, Point Comfort, Ingleside, Hous
ton, Pearland, Freeport, Texas City, Mont Belvieu, Beaumont, 
Port  Arthur, Midland, Odessa, Longview, Mexia, Franklin, and  
Fort Worth. Further work by regional staff has established that 
natural gas and oil emissions are not confined to these areas, 
as they have been visualized, measured, and investigated in all 
geographic locations of Texas. The commission is still in the 
process of characterizing these emissions, but the use of the 
GasFindIR camera in other commission applications has led to 
the understanding that emissions have been historically under-
reported. 

This underreporting was evident in the 2005 Upstream Oil and 
Gas Project when the commission provided technical guidance 
to a project that directly measured speciated VOC emissions 
from oil and condensate storage tanks at wellhead and gather
ing site tank batteries along the Texas Gulf Coast. New emis
sion factors were established and the commission added ap
proximately 700,000 tpy of statewide emissions. Additionally, 
the infrared camera detected many previously unidentified emis
sions along the Houston Ship Channel. Although the design of 
some of these storage tanks differ from the fixed-roof product 
and condensate tanks that exist at upstream oil and natural gas 
sources, all storage tanks are designed to equalize pressure to 
prevent both explosion and implosion incidents. As a result, stor
age tanks of any type would be expected to release VOC emis
sions unless a vapor recovery system is installed to minimize 
emissions. 

Follow-up investigations have indicated that many of these 
source types have underrepresented emissions. The new PBR 
and standard permit help resolve some of these underreporting 
issues by relying on site-specific or representative gas and 
liquid analyses, updated calculation methods, BMPs, and an 
evaluation of off-site impacts to show protection of public health 
and welfare for all new or modified sites. 

One specific case of underrepresented oil and natural gas emis
sions was first identified through a commission’s air-shed mon
itor that was located adjacent to a residential area. Commis
sion investigators presented IR images to an energy company 
which showed excessive VOC emissions from storage tanks. 
The company hired an external contractor who measured and 
calculated these emissions for consistency with the company’s 
claim of PBR status. After completing testing, these VOC emis
sions were actually estimated in excess  of  370 tpy,  more than  
14 times the PBR VOC limit of 25 tpy. Though this is but one 
example of underreported emissions, commission investigative 
efforts tend to indicate that emissions of this magnitude are not 
confined to one company or geographic location but are occur
ring throughout Texas. 

Commission monitoring and field assessments cover multiple 
natural gas and oil emission sources involved in the production 
and processing of oil and gas. These sources include: drilling, 
fracturing, well-heads, condensate and product storage tank bat
teries, compressor stations, saltwater disposal wells, and natu
ral gas processing facilities. These sources are permitted by the 
commission to release air emissions. However, several years of 
field work have demonstrated that a notable portion of fugitive 
emissions also come from other sources that are not regulated 
under the current PBR and standard permit. These sources in
clude open tank hatches, tank seal issues, tank integrity prob
lems, pressure relief valves, vent stacks, unlit flares, truck load
ing and unloading activities, vent gaskets, leaking vent flare ar
restor caps, dirty flare arrestor caps, heater treater pressure re
lief valves, vessel fittings, controller boxes, vent control valves, 
gun barrel separators, glycol dehydrators, and blowdown valves. 

Based on this information and information used to develop 
the rule proposal, the commission concludes that the current 
§106.352 is not adequate to ensure public health and welfare 
and does not meet the intent of the TCAA. The commission also 
concludes that the industry will continue to expand based on 
new techniques for extracting oil and gas and the rise of energy 
prices. The Texas Alliance of Energy Producers (TAEP) states 
that production in the Permian Basin has increased from 28.9 
million barrels in January 2008 to 33.6 million barrels in January 
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2010, a rise of 16 percent. Much of this extraction will occur in 
areas that have seen little production in the past and are more 
densely populated than traditional producing areas. TAEP also 
reports that since June of 2009, oil patch employment in the 
Permian Basin has grown nearly 8 percent, the rig count is up 
more than 29 percent, and drilling permit applications are up 
more than 55 percent. 

The commission believes this growth is good news for the Texas 
economy and is committed to helping ensure that the develop
ment of these resources continues consistent with good air qual
ity. The anticipated increase in gas production makes it even 
more important that individual installations produce acceptable 
emissions to prevent the deterioration of ambient air quality and 
to keep the effect of emissions on individual receptors within 
ranges that protect public health. The commission has also de
termined that the control measures adopted in this rule are con
sistent with the wise development of a limited resource and will 
not have a materially adverse effect on the industry. 

General Comments, Burdensome, Complexity 

Numerous companies, organizations, and individuals submitted 
comments expressing concern that the rules will burden the oil 
and gas industry to the point that doing business in Texas would 
be undesirable or impossible. 

TXOGA, Anadarko, Noble, ExxonMobil, and GPA stated that any 
compressor or heated vessel operating at an OGS will have ni
trogen oxides and other combustion-related emissions. Thus, 
based on the generally simple production operations at a typical 
OGS and as explained in more detail in these comments, a PBR 
or standard permit is the appropriate mechanism to authorize air 
emissions at an OGS. TXOGA contends, however, that these 
relatively simple operations do not merit the degree of regula
tion that would result from the proposed rules. In fact, as OGS 
are comprised of a series of fugitive emission sources and are 
subject to federal 40 CFR Part 60 NSPS and National Emission 
Standards for Hazardous Air Pollutants (NESHAPs) just as other 
similar fugitive emission sources are under the TCEQ rules, TX
OGA questions the need to subject OGS to more stringent re
quirements at this time. 

TAEP also believed that the proposed rule is onerous, exces
sively broad in scope and, as presented, it is a major change in 
the TCEQ approach to reporting and quantifying fugitive emis
sions from oil and gas facilities. Though all of the industry will 
labor under the rule as proposed, small producers and marginal 
production will be most burdened by the rule as proposed. The 
Alliance would suggest that both the resources of TCEQ and the 
Industry will be stressed and wasted under the unnecessary data 
gathering, sampling and permitting of the rule. They stated that, 
"It is imperative that we prioritize and focus on those facilities 
which have the largest potential to emit and the greatest threat 
to the health and safety of Texas citizens." 

PBPA stated that increased costs to marginally economic oil and 
gas wells will have the effect of forcing operators to shut-in pro
duction. Since nearly 20 percent of United States domestic oil 
production is produced by such "stripper wells" the new rule will 
result in a direct and demonstrable loss of tax revenues, jobs, 
and domestic energy production. 

Fountain Quail asked the TCEQ to not impose unnecessary reg
ulations over our natural gas industry. The natural gas industry 
has been a boon for state’s economy. False alarm news re
ports and unsubstantiated claims about potential environmen
tal impacts  of  natural  gas are  being used to justify  the need for  

imposing more regulations on the industry. Further regulations 
would inhibit these companies from investing in continued en
vironmental programs. The state must continue to encourage 
investments in research and development. 

Markwest Energy Partners commented that the rule would have 
significant financial and operational implications and would result 
in increases in cost and expenses for even the most minor mod
ifications to facilities. Yet, the basis of the modifications is the  
Barnett Shale study which has little, if any, findings that warrant 
the significant and extensive proposed changes. This additional 
cost would have a detrimental impact on future projects in the 
State of Texas. 

Devon is concerned that these rules "would impose a multitude 
of onerous and burdensome requirements on OGS that are nei
ther practical nor economically feasible." They are concerned 
that the rules would "inflict significant cost increases on the oil 
and gas industry in Texas, delay or reduce production, and re
duce taxes paid to the state, while providing minimal improve
ments with respect to protectiveness of public health and the en
vironment. The rules would impose significant cost burdens on 
the oil and gas industry in Texas, including unwarranted record-
keeping, reporting, and monitoring, which ultimately result in in
significant air quality improvements. While Devon supports the 
TCEQ’s efforts to assure that air emission standards for the oil 
and gas industry are protective of the environment and public 
health, they are highly concerned that these draft proposals in
flict drastic increases in cost on our industry for minimal air qual
ity benefit." It is their belief that "effective air quality regulations 
can be developed without substantial financial implications to 
oil and gas operators. Imposing additional cost on the opera
tor ultimately affects capital investment including a reduction in 
wells drilled, fewer local jobs, a reduction in severance taxes and 
royalty payments, and creates a risk of financial "leakage" from 
companies allocating funds to more favorable regulatory envi
ronments." 

Devon stated that based on its "understanding and interpretation 
of the proposed rules as written, its operating and capital cost im
pact is estimated at $21 million per year and up to $31 million per 
year, depending on the assumptions used in the estimation. This 
estimated cost impact is based on current and projected levels 
of activity in Texas. This conservative estimate does not include 
the cost impact of lost or deferred production due to permit ap
proval delays and required pre-construction authorizations." 

PBPA stated that the oil and gas industry is one of the precious 
few bright spots in the United States economy and it is no exag
geration to say that we cannot afford to impair the stability and 
growth of this major source of jobs and tax revenue. Further, 
there is no cap on what level of emissions controls TCEQ may 
deem adequate. Under the proposed, new rule, operators will 
have to procure or otherwise obtain a detailed environmental 
emissions inventory, conduct annual updates and keep records 
indefinitely. Potential costs of this would likely be between 
$1,000 and $2,500 annually for a small facility (small production 
battery with one or two tanks) to $5,000 per year for larger, 
aggregated facilities (combined tank batteries serving multiple 
wells, etc.). Operators will need to quantify fugitive emissions at 
an estimated per-site cost of $1,000 to $2,000 for small facilities 
to upwards of $5,000 to $10,000 for larger, aggregated facilities. 
Operators will need to quantify emissions associated with MSS 
activities (flaring due to gas plant down time, emissions due to 
workovers, etc.). Estimated cost of this would be on the order of 
$1,000 for small facilities to $2,500 or more for larger facilities, 
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assuming that TCEQ would accept mathematical estimation 
and modeling rather than substantially more expensive gas 
capture and chemical sampling and analysis. Total: $4,000 
for small facilities to $17,500 per year for larger, aggregated 
facilities primarily dependent upon the level of detail that TCEQ 
will require. 

PBPA provided a list of potential emission control costs. The esti
mated capital cost of installing a small, smokeless combustor for 
a small site may range from $10,000 to $20,000. Annual operat
ing costs  may be  assumed to be $1,000  per year when mainte
nance and personnel costs are considered. The estimated capi
tal cost of installing a VRU may range from $25,000 to $100,000 
per facility. Annual operating costs may be estimated at $2,500 
per year when maintenance and personnel costs are considered. 
Controls will need to be monitored for effectiveness on an an
nual basis, to include measurement of throughput and emission 
control effectiveness. Assume $2,500 as an annual operating 
cost per site for this. Tank painting costs could range upwards 
of $10,000 per tank or more. 

PBPA stated that the TCEQ’s new rule will require that all oil 
and gas operators to conduct a highly detailed environmental 
inventory on an annual basis for every oil and gas producing fa
cility. We believe that the scope and recurring costs associated 
with this requirement is excessive and unnecessary for the pur
pose of accurately assessing production facility emissions lev
els. In this regard we refer to and applaud the excellent work 
that the emissions inventory section of TCEQ has done these 
past several years in developing and refining emissions estima
tion methodologies. We believe that it is an oversight on the part 
of the TCEQ rule makers not to include this work. 

PBPA provided a list of potential administrative control costs. 
Add $1,000 to $2,000 per site per year for consultant and/or in
ternal engineering personnel costs to oversee and administer 
the new monitoring and recordkeeping requirements, above and 
beyond the estimated costs indicated above. Thus, a 100-well 
operation will likely require $50,000 to $100,000 per year of en
vironmental compliance service from a competent in-house em
ployee or external consultant, as a risked cost for potential non
compliance despite good intentions and best efforts. Oversights 
and fines happen much more so with more stringent regulatory 
requirements. 

Bart May Trucking commented that it depends on the oil and 
gas industry, particularly in the Barnett Shale Region. It opposes 
regulation that may cause companies to spend their money else
where. The oil and gas industry is an important part of the Texas 
economy. It supports clean air and water but believes the results 
of expanded air monitoring should be examined before regula
tion are adopted that make Texas a less attractive place to invest. 
Regulatory changes should be made on credible data only. 

Christian & White Properties and Fort Worth Crushed Stone ob
ject to the unnecessary state-wide regulation of an industry that 
has allowed Texas to weather the recession better than many 
locations and provide jobs and a tax base for schools and lo
cal government services. The rules will put Texas producers 
at a competitive disadvantage. They believe the results of ex
panded air monitoring should be examined before regulations 
are adopted that make Texas a less attractive place to invest 
and that regulatory changes should be made on credible data 
only. 

Bridgeport Chamber of Commerce stated that energy extraction 
and production have propelled the Texas economy and the de

velopment of the Barnett Shale region allows growth in the en
ergy sector for decades. Any new regulations should be consid
ered based on the relative risk posed by the industry regulated 
and the benefits of that industry. The state must be careful to 
strike a balance between overzealous regulation and safe opera
tions. In North Texas, the gas industry has kept local economies 
afloat, and the state should not produce regulations that would 
cause these operations and the businesses supported by them 
to move to other states. This would remove the potential for 
Texas to be a leader in this form of energy production. 

Parrish Field Services commented that the regulations will make 
the Barnett Shale less attractive for drillers and operators as op
posed to other regions of the country. A migration of these op
erations would be catastrophic for this company and others like 
it supporting the oil and gas industry. The proposed regulations 
do not seem to be in response to any clearly identified environ
mental threat. The drillers and operators work hard to ensure 
the safety of their operations because they all live on the Barnett 
Shale and do not want to see the environment damaged, and 
want to grow the economy in a responsible manner. 

Thirteen individual commenters expressed similar concerns 
about the importance of the oil and gas industry to Texas. An 
individual commented that the natural gas industry is critical to 
the economy of Texas and responsible for providing thousands 
of jobs and sustaining a strong and reliable tax base. The 
commenter understands the importance of balancing economic 
prosperity and energy independence with responsible envi
ronmental stewardship. However, a premature decision by 
the TCEQ could jeopardize that critical balance, resulting in 
over-regulation that will have a chilling effect on the production 
of clean and sustainable natural gas and the economy as a 
whole. Texas is blessed with an abundance of clean energy re
serves and TCEQ must propose regulations based on scientific 
fact. Regulations based on faulty science and political pressure 
will only result in economic hardship and unnecessary penalties 
on companies who chose to invest in the state. 

TXOGA understands that the federal 40 CFR Part 60 NSPS and 
40 CFR Part 61 NESHAPs are currently under review by EPA 
and are likely to be revised soon to impose more stringent re
quirements on OGS. TCEQ should wait to see what changes 
will be made at the federal level so that potentially inconsistent 
requirements are not imposed at the state level that will place 
Texas operators at an economic disadvantage relative to similar 
operations in other states. 

An individual has seen firsthand the positive impact of natural 
gas drilling in this state and is concerned that unnecessary reg
ulation of oil and gas production will only enhance dependence 
on foreign and out of state sources of energy. 

An individual commented that the proposed regulation threatens 
the livelihood of thousands of Texans who rely on the natural 
gas industry as an employer and driver of growth. The oil and 
gas industry provides opportunity and should not be restricted by 
further regulation without a cost benefit analysis. Unnecessary 
regulation could restrict the development of the Eagleford Shale 
region. The current proposal does not scratch the surface in de
livering an environmental benefit for the expense. Considering 
the low cost-benefit and fragility of the economy, the proposed 
regulations should not be implemented. 

An individual commented that the additional regulation will re
tard the development of energy resources and will threaten the 
state’s economic viability as it struggles with high unemployment 
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and a budget deficit. The oil and gas industry is already one of 
the most heavily regulated in the United States. While Texas reg
ulators and lawmakers have been relatively accommodating in 
the past, the proposal and looming federal intervention exposes 
the industry to unnecessary regulation and uncertainty. 

An individual commented that as a landman and a realtor he 
has seen the economic growth and improvements in schools, li
braries, and firehouses that have been provided as a result of 
revenue from the oil and gas industry in the Barnett Shale re
gion. These benefits should not be chipped away as a result of 
inconclusive monitoring. TCEQ should pursue comprehensive 
monitoring of the Barnett Shale to alleviate public concerns and 
before considering further regulations. 

An individual commented that the benefits of the oil and gas in
dustry to Texas are immeasurable. The proposal to place addi
tional regulations on the industry is not a solution to a problem 
but a problem to a solution. The development of the natural gas 
resources can lead to national energy independence. Another 
individual commented that the natural gas industry is a critical 
component of the nation’s domestic energy portfolio. It is in the 
best interest of the state to encourage development of this re
source without driving away jobs or tax revenue. 

An individual expressed opposition to the proposed changes in 
the PBR procedures for natural gas facilities. Excessive regu
lations will surely decrease the industry’s competitiveness and 
negatively impact communities. By placing burdensome regula
tions on the natural gas industry TCEQ will drive jobs out of the 
state and stifle long-term development. Moreover, the costly reg
ulations will diminish critical research and development funding 
which could lead to further advances in safety and environmental 
performance. The commenter believes TCEQ should continue 
to monitor water and air quality concerns throughout the region 
to ensure the safety of residents. However, TCEQ should stop 
short of changing the existing regulatory framework until accu
rate and comprehensive data has been analyzed. Natural gas 
resources can and should continue to sustain the Texas econ
omy in the coming decades. The commenter questioned why 
the state would not want to use what it has already and why we 
continue to fund the radicals in the Middle East by purchasing 
their oil. Drilling for oil and gas does cause some harm to the 
environment, but we can’t be perfect at everything. He asks if 
you would rather fund Al Qaeda or have a booming domestic 
economy for years to come. Environmentalists are ruining the 
competitive advantage that the United States once had. He is 
for cleaning up the industry practices, but to enforce pointless 
regulation is flat out stupid. He states we must recognize the 
critical role these companies play in both the public and private 
sectors and ensure they will continue to invest in our communi
ties. 

Senator Robert Nichols, Senator Kel Seliger, Representative 
Warren Chisum, Representative Wayne Christian, Represen
tative Tom Craddick, Representative Kelly Hancock, Repre
sentative Rick Hardcastle, Representative Ken Legler, and 
Representative Randy Weber issued the following comments: 
"We have been closely monitoring the TCEQ’s proposed rule 
changes to PBRs and standard permits for OGS in Texas, 
and feel compelled to write you to express our concerns. The 
TCEQ mission statement puts forth that "the Texas Commission 
on Environmental Quality strives to protect our state’s public 
and natural resources consistent with sustainable economic 
development." This mission is two-fold; however the permitting 
changes that the agency is proposing seem only to contemplate 

the former of these charges. Oil and gas in Texas employs over 
315,000 people, pays $13 billion in property taxes, $4.1 billion 
in severance taxes, $926 million in sales taxes, and $1.1 billion 
to the Permanent School Fund and Permanent University Fund 
every year. And yet, in the face of a budget deficit that, by the 
latest estimates, could top $18 billion, rules are being pushed 
forward that could have a devastating effect on an industry that 
is one of the largest economic drivers in the state. The official 
"agency philosophy" that accompanies your mission statement 
dictates that agency decisions be based upon "the law, common 
sense, good science, and fiscal responsibility" and that the 
agency will "ensure that regulations are necessary, effective, 
and current." Considering these objectives, how can TCEQ 
propose massive changes to air permitting for oil and gas when 
the jury is still out regarding the impact of oil and gas on air 
quality? Numerous studies and initiatives on these impacts are 
in progress. If common sense is indeed employed, it dictates 
that the promulgation of rules without knowing whether, or to 
what degree, additional regulation is necessary is an irresponsi
ble exercise and a waste of taxpayer dollars. This lack of fiscal 
responsibility will be even further highlighted should results of 
ongoing studies show a negligible environmental impact result
ing from oil  and  gas.  With  so much on the  line at such a  critical  
time, we ask that you please be sure you are taking adequate 
time to ensure that these rules are promulgated correctly, and 
with accurate information. If that information is not yet available, 
please do not allow public opinion, media attention, or threats 
from the federal level to prematurely drive regulatory decisions. 
The oil and gas industry provides so much for Texans; the least 
we  can do is be sure we are doing the right thing before moving 
forward." 

TIPRO stated that the jury is still out on the exact level of impact 
that oil and gas operations have on air quality, and numerous 
studies and initiatives (including TCEQ own studies) have yet to 
be completed. Legislators have called for additional monitoring 
in high-risk areas, indicating their desire to further study the is
sue and gather accurate data. To pass regulation which will have 
a profoundly negative effect on a vital Texas industry is prema
ture and unnecessary at this time. Should these proposed rules 
be adopted and studies of oil and gas operations subsequently 
show the impact on air quality to be negligible, it will result in the 
additional expenditure of time, taxpayer dollars, and resources 
to properly remedy the rule changes the TCEQ seems so deter
mined to push through on a strict deadline. The agency’s goal 
should be to get the rules done right, not fast. There are well 
over 5,000 active producers in Texas. Of those, the vast major
ity are smaller independents. Together, the small independent 
producers account for a majority of the oil and gas production 
in the state, with a large portion of that production coming from 
marginal wells. If drawn into the new PBR and standard permit 
system, these small operators will have such a disproportionate 
financial and administrative burden placed on them that the like
lihood of their operations remaining viable is drastically dimin
ished. This could potentially result in enormous losses in terms 
of reserves, tax payments to the state, and employment in the 
field. Further, we are likely to see a sharp increase in the num
ber of wells plugged and abandoned. 

The commission is aware that regulatory actions affecting the 
oil and gas industry affect the entire state economy. A signifi 
cant portion of the Texas workforce is employed directly by the 
industry and the small businesses that help support it, and the 
commission is in complete agreement that a robust oil and gas 
industry is good for Texas and the nation. Other factors also 
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make a community or state a desirable place to live. The abil
ity to enjoy one’s property or public space not only adds to that 
desirability, but is a powerful economic draw that is proven to 
attract a variety of businesses and industries. These rules help 
ensure that clean air remains an attribute of the majority of Texas 
communities, and that the steady improvement in air quality in 
the state’s larger cities continues. 

It is clear from the information presented in the commission’s 
previous response that the oil and gas industry is in the process 
of a rapid and sustained expansion. The commission is pleased 
about the economic benefits that will follow. The adopted rules 
are based on a thorough investigation of the industry, and 
the obligation to balance environmental benefit and economic 
growth was uppermost in the commission’s considerations. 

The commission does not deny that a significant number of facil
ities will incur costs as a result of these rules. The commission 
has previously stated where it respectfully disagrees with item
ized cost estimates from the industry, but the commission agrees 
with the scale of capital costs estimates for individual control 
equipment as submitted by PBPA. The commission made similar 
estimates in the fiscal note of this rule proposal. The cost of the 
most expensive of controls, and these would only be installed at 
new high producing sites near receptors, are a small fraction of 
the cost of bringing a well into production. Additionally, controls 
such as VRUs recover saleable product to partially or wholly off
set their cost. 

The commission has considered the air quality benefits and the 
potential costs of these rules and has determined the rules are 
necessary to prevent the deterioration of air quality. Some con
trol measures will be expensive, but the scale and resources 
of the industry are proper considerations in a determination of 
whether the rules are a reasonable exercise of the commission’s 
authority. The commission believes that the economic effect of 
this adoption does not rise to the level of forcing an industry out 
of a state where so much of an increasingly valuable natural re
source is located. 

The oil  and gas  industry appears to be in the midst of a new 
boom. New technologies have made hydraulic fracturing an 
economical possibility and have allowed industry to tap into 
shale gas that was previously far too expensive to extract. This 
new boom is the result of technologies and methods that have 
evolved over the years. And while the technology for drilling 
wells and producing oil and gas has evolved, the laws governing 
this industry have not. Texas still operates under the same PBR 
that it adopted in 1997. The rule adopted in 1997 is a relic from 
the Standard Exemption List. The Standard Exemption No. 
66, which governed Oil and Gas Facilities, became effective 
in 1986. Essentially, Texas is applying 25 year old rules to an 
industry where science and technology are evolving on a daily 
basis. 

Not only has science and technology allowed us to tap into previ
ously unattainable resources, it has also allowed us to better un
derstand the effect of oil and gas drilling operations has on public 
health and the environment. Again, the most up-to-date science 
and emission detection systems have greatly evolved over the 
past 25 years. Unfortunately, our laws have not. While the Stan
dard Exemption reflected current science in 1985, it does not 
reflect current science in 2010. The science of 2010 dictates 
that the PBR and standard permit be updated in order to allow 
increased air emissions and protect public health and the envi
ronment. 

Cost of New Rule, Basis for hourly wage. 

The hourly wage for an employee was based on TXOGA’s esti
mate that annual compensation including taxes and benefits for 
one employee is $90,000. It was assumed that 20 percent of that 
amount is overhead. Therefore, the annual salary is $70,000 per 
employee. Based on a 40-hour work week and 52 weeks a year, 
the hourly wage is $33.65 per hour. To conservatively estimate 
costs, this rate was rounded to $35 per hour. 

Much of the information required about a site is commonly avail
able information or information that is require for other purposes. 
For example, the Texas Railroad Commission requires certain in
formation about a site and gas analyses that in some cases can 
be used to complete registration forms for the commission. Com
panies can minimize costs by gathering the information needed 
at the same time and submit it to both agencies as required. 

Geographic coordinates. 

The Core Data requested during the notification and registration 
process includes the geographic coordinates of the OGS. Once 
the coordinates are entered, the ePermits database will maintain 
the information so that it will not need to be reentered, saving 
time on subsequent submittals. Although there is a perceived 
cost to obtaining a site’s geographic coordinates, the informa
tion is easily obtainable. It is not necessary to physically send 
a person to every OGS to obtain the geographic coordinates. 
Existing sites that are required to provide historical notifications 
will also have previously provided a site plat to the Texas Rail
road Commission. A plat is required by Statewide Rule (SWR) 
5 in order  to  complete  the  Form W-1 Application for Permit to 
Drill, Recomplete, or Re-Enter, which is a required form for all 
oil or natural gas wells. The plat information is used to generate 
geographic coordinates that are plotted and made publicly avail
able for free in the Texas Railroad Commission’s Public GIS Map 
Viewer for Oil and Gas Wells, Pipeline Data, and LP Gas Sites 
(http://www.rrc.state.tx.us/data/online/index.php). It is possible 
to use a variety of search criteria, including commonly available 
site identification information such as the API well number to ob
tain the geographic coordinates. In addition, since companies 
are required to conduct surveys to obtain accurate data from 
which to draw the plat, companies can reduce cost by having 
the surveyor take the geographic coordinates when at the site. 
The commission notes that in the last few years there has been 
a surge in the development of handheld devices, including many 
cell phones, which can provide geographic coordinates. Further
more, the commission provides the TCEQ USGS Topographic 
Map Viewer (http://www.tceq.state.tx.us/gis/drgview.html) to ob
tain the geographic coordinates. Other free websites include 
Google Earth (http://www.google.com/earth/index.html) and Mi
crosoft Research Maps (http://msrmaps.com/advfind.aspx) that 
can provide geographic coordinates by entering a physical street 
address or locating a site on the map. 

Gas Analysis. 

The cost of an analysis on the various product streams at an 
OGS will vary. The most typical type of sample is the pressurized 
inlet gas sample. Once this gas is depressurized in the lab, the 
resulting gas and liquid phases can be analyzed and the results 
used in several emission calculations. Some of the other tests 
done by a lab include other pressurized samples at other points 
during the process and a separate H2S analysis by GC.  An  H2S 
analysis done at the site by a stain tube method could be done 
by personnel already at or visiting the site for other reasons. This 
test would cost approximately $60, and take 30 minutes, though 
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there would be an initial training of personnel for running the test. 
This training would take about four to eight hours, based on tech
niques and troubleshooting. The cost is based on the fact that 
the stain tube measures H2S in ranges and it could take up to 
three tubes to get the right range. Each tube is about $20 based 
on searching the web for cost of tubes. Tests run by a lab start 

               at $400 and go up to $1,200. This range is based on the type of
test and who does the sampling. The sampling can be done by 
the company, but if there is any error in the sampling, then the 
company would have to resample and resubmit the sample to 
the testing lab and pay the fee again. If the testing lab goes out 
to sample, they will charge a fee for the sampling based on the 
site’s location and how quickly the company wants the results. 
However, if the lab does the sampling, and the sampling is done 
incorrectly, the lab will go back out and resample at no extra cost 
to the company. Testing labs do provide a discount if a com
pany has many sites in a similar area that can be collected ana
lyzed in one trip. In addition,  testing labs do provide a discount  
if companies agree to a contract for testing of all of a company’s 
OGS. The amount of the discount will vary depending on how 
many sites a company owns. The Texas Railroad Commission 
requires initial sampling and quarterly sampling of certain OGS 
based on production rates through hexanes or compounds with 
seven chained carbon atoms (C7). Although the commission re
quires samples through a minimum of ten carbon atoms (C10), 
which includes BTEX, companies can reduce the number of re
quired samples and greatly minimize costs by requesting C10 
samples. The company can then submit the same lab test re
sults to the Texas Railroad Commission and to the commission 
as part of the registration documentation. 

Records. 

There are many required records to be kept to demonstrate com
pliance with the PBR and standard permit. The recordkeeping 
is required by §106.8, but to insure practical enforceability the 
commission has stated what records need to be kept for demon
strating compliance under this section. However, in any instance 
in which records are being kept for other purposes, but show 
the same information, this will be acceptable to the commission. 
This will require no additional paperwork, man-hours, or time to 
demonstrate compliance. 

Notification and Registration, Historical Notification. 

Existing OGS are required to provide notification through ePer
mits using the APD OGS Historical Notification. The notifica
tion will provide basic identification for the site, including an up
dated Core Data, the previously claimed historical versions of 
PBR §106.352, lease name, and well numbers as provided to 
the Texas Railroad Commission. All the information that is re
quested is information that the owner or operator of the site will 
have provided to the Texas Railroad Commission or will have 
maintained in historical records for each site. Based on the Of
fice of Water’s estimate of their current applications in ePermits, 
it will take an applicant about 30 minutes to fill out the notification 
information from start to finish, at an hourly wage cost of $17.50. 
No fee is charged for historical notifications for existing sites. 

New project notification. 

Notification information for proposed sites to be constructed will 
include the same information as requested in the historical no
tification through ePermits using the APD OGS PBR Level 1 or 
Level 2 Registration Historical Notification. Companies will indi
cate the section of the rule under which they expect the site to 
fall, PBR Level 1 or Level 2, or the standard permit. Since the in

formation for new project notifications includes only basic identi
fication information, the same as required by the Texas Railroad 
Commission, and companies are not required to provide com
plete process information and emission calculations with the no
tification, it will take an applicant about 30 minutes to fill out the 
notification from start to finish, an hourly wage cost of $17.50. 
The Agency fee for new project notifications will be $25 for small 
businesses and $50 for all others. 

Level 1 PBR Registration (new and revision). 

Level 1 registration includes the same Core Data information as 
the notification process. Companies can complete the registra
tion process by using ePermits. Since companies will have al
ready entered this information during the notification step, the 
administrative information will be automatically completed and 
the person completing the information will need to verify it is still 
correct. Registrations will also require background information, 
emission calculations, and documentation to support the repre
sented emission rates. It is estimated that it will take one hour to 
complete the ePermit application since it is considerably longer 
than the notification process, an hourly wage cost of $35. The 
fee for a Level 1 registration is $25 for small businesses and 
$175 for all others. The combined fees for a new Level 1 OGS 
is half of the regular fees ($50 small businesses, $225 all oth
ers) and is divided between the New Project Notification and the 
Level 1 PBR Registration. The fees for PBRs currently are $100 
for small businesses and $450 for all others. 

Level 2 PBR Registration (new and revision). 

Level 2 registration includes the same Core Data information as 
the notification process. The commission’s intent is that compa
nies can complete the registration process by using ePermits. 
Since companies will have already entered this information dur
ing the notification step, the administrative information will be au
tomatically completed and the person completing the information 
will need to verify it is still correct. Registrations will also require 
background information, emission calculations, and documenta
tion to support the represented emission rates. It is estimated 
that it will take one hour to complete the ePermits application 
since it is considerably longer than the notification process. The 
fee for a Level 2 registration is $75 for small businesses and 
$400 for all others. The combined Level 2 fees ($100 for small 
businesses, $450 for all others) are also divided between the 
New Project Notification and Level 2 PBR Registration. There 
are no extra fees for any of these new applications over the cur
rent PBR registration fee. 

Potential Costs associated with Planned MSS 

The new rule requires that certain types of planned MSS activ
ities, which have the potential to result in a substantial amount 
of emissions, be quantified by January 5, 2012. This require
ment is further codified in §101.222(h)(1)(E). The emissions 
from these events and activities can be calculated using the 
Agency-created Oil and Gas Emissions Calculations Spread
sheet that is available at no cost on the web (draft available 
for comment at http://www.tceq.state.tx.us/permitting/air/an-
nouncements/nsr-announce-10-29-10.html). 

The costs associated with claiming any planned MSS before 
the required date should be considered as the hourly wage 
for whomever is compiling the data, entering the data into the 
Agency-provided spreadsheet, and either submitting it through 
ePermits or as a paper application. While planned MSS emis
sions were not previously required to be represented, quantified, 
or considered in site-wide emission estimations for oil and gas 
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PBRs, the requirements of Chapter 101 will go into effect on 
January 5, 2012, at which point, all OGS will be required to 
report MSS activities. It should be noted that Chapter 101, 
Subchapter F, amended to be effective January 5, 2006, allows 
up to 6 years after the effective date of this section before oil 
and gas companies are required to authorize planned MSS 
emissions. 

Although the new rule requires that certain records are kept, this 
is not a new requirement per §106.8, which has been in effect 
since April 2002. However, for the types of planned MSS activi
ties that will not result in a substantial amount of emissions, only 
records must be kept; emission calculations are not required to 
be submitted. The types of records that should be kept include 
the types of activities, such as cleaning, replacing, or testing ac
tivities, as well as the duration of activities and/or the cause. The 
way in which records will be created and maintained is at the 
owner’s or operator’s discretion. The cost of creating and main
taining these records should be minimal as the MSS activity will 
have already been recorded as part of the process. Additionally, 
the cost of keeping these records would go into the cost of pay
ing personnel responsible for environmental compliance. 

The rule is also allowing emissions from engine-driven compres
sor startups that are associated with preventative system shut
down activities which will be authorized, as opposed to being 
considered an emissions event or upset, provided that certain 
conditions can be met. The conditions are: A) prior to operation, 
alternative operating scenarios to divert gas or liquid streams 
are registered and certified with all supporting documentation; 
B) engine-driven compressor shutdowns shall not result in emis
sions; and C) emissions which result from subsequent compres
sor startup activities are controlled at a minimum of 98 percent 
efficiency for VOCs and H2S. The registration and/or certifica
tion fee varies based on if the company is claiming Level 1 or 
Level 2. The notification fee is $25 for small business and $50 
for all others, Level 1 registration fees are $25 for small business 
and $50 for all others, and the Level 2 registration fees are $75 
for small businesses and $175 for all others. There would be 
a cost associated with controlling the emissions if a control de
vice capable of at least 98 percent efficiency for VOCs and H2S 
is not already in place, but the control requirement is voluntary 
because registering this emission type is an option. Only if this 
emission type is chosen to be authorized, is the control required. 
Having the emissions authorized would prevent the issuance of 
fees that could result from fines associated with unauthorized 
emission events or upsets. 

Potential Costs associated with Leak Detection and Repair 
(LDAR) 

Companies are not required to implement a LDAR program un
less a company is claiming a reduction in its fugitive emissions in 
order to meet a required emission limit. However, as noted ear
lier, the EPA Natural Gas STAR program has found the monitor
ing fugitive emissions can be one of the easiest and cost-effec
tive ways to reduce emissions and increase production. If a com
pany is required to implement a LDAR program, then it should 
be maintaining a record of quarterly and weekly walk-through as
sociated with an LDAR program. Inspections include details of 
a fugitive component monitoring plan, and LDAR results, includ
ing quality assurance and quality control. Fugitive components 
need to be routinely checked to detect possible leaks or rup
tured disks on pressure sensing devices. Estimated costs are 
$1.25 per component for full LDAR inspection. The time esti
mated to complete the inspection for OGS will vary on complex

ity and size, but an inspection of a typical site is 30 minutes per 
quarter and 30 minutes per week. These costs will not be new 
for existing sites where companies have already chosen to im
plement a LDAR program. Further, the new PBR will not require 
a full LDAR program therefore the $1.25 per component is a very 
conservative cost estimate for inspecting components should a 
company choose to use this method to meet requirements in the 
rule. 

Potential Costs associated with Flares 

Companies that operate sites with flares should currently be fol
lowing regular monitoring according to NSPS 40 CFR §60.18. 
In addition, §111.111(4) regarding visible emissions applies to 
any flare. The cost of this monitoring is about $4,000. Volun
tary enhanced monitoring requires continuous temperature and 
oxygen or carbon monoxide monitoring on the exhaust with six 
minute averages recorded to show compliance with the temper
ature requirement and the design oxygen range or a CO limit of 
100 ppmv. Some indication of waste gas flow to the control de
vice, like a differential pressure, flow monitoring or valve position 
indicator, must also be continuously recorded, if the flow to the 
control device can be intermittent. Companies cited this cost to 
range from $1,000 to $24,500. However, the monitoring require
ments in this rule are the same as the previous requirements. 
Therefore, there is no new cost imposed on companies. 

Potential Costs associated with Engines, Turbines, and Other 
Non-control Combustion Devices 

The commission is no longer requiring quarterly engine testing 
for OGS under the new PBR. The new requirement of semian
nual engine testing applies only to OGS that are subject to Title 
V Federal Operating Permit requirements. The semiannual test
ing of engines is expected to cost approximately $45 for stain 
tubes ($7.50 per stain tube; three stain tubes for NOX 

testing and 
three stain tubes for CO testing) for each test that is conducted, 
and will require 20 minutes of labor from the person conducting 
the test. Labor costs will vary from company to company, and 
we have assumed, based on TXOGA’s numbers, that the hourly 
wage is $35 per hour. The use of stain tubes requires minimal 
training; training, which would take no longer than 10 minutes per 
employee, would be considered as part of the personnel’s hourly 
wage and would be an internal cost, not a cost associated with a 
consultant. The additional recordkeeping requirements would be 
minimal as well. Outside of the new semiannual testing required 
for OGS subject to Title V, no other requirements for engines 
have changed in the new rule except those that reflect federal 
requirements. 

Engine requirements were re-evaluated in subsection (m), Ta
ble 7, Engines & Turbines, Initial Sampling. The commission 
does not consider that there will be an increased cost to the 
company as a result of changing engine requirements that will 
reflect federal requirements. Overall, engine costs are expected 
to decrease as a result of less stringent requirements, as well 
as a cost savings of about $5,000 per each claim of previous 
initial testing for some engines. Subsection (m), Table 9, En
gine and Turbine Emissions and Operational Standards, con
tains phase-in periods for engines meeting NOX 

emissions stan
dards. More efficient catalyst controls are expected to be needed 
for some engines to meet the Table 9 NOX 

standards in the new 
rule. Normal replacement of spent catalysts, which have no 
more than a 10-year expected life, is expected to occur during 
the phase-in periods. The incremental cost of increasing cata
lyst efficiency during normal replacement is expected to be less 
than $6 per hp, and the replacement catalyst is expected to have 
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a 10-year expected life, after which the next normal catalyst re
placement will have an incremental cost increase of zero dollars. 
There is an increase cost associated with the NOX 

and CO test
ing of turbines under Table 7 which was not previously required 
in §106.512. The cost of the NOX 

and CO testing from turbines 
is expected to be $5,000 per test for initial testing and for bien
nial testing. The oil and gas industry was not directly concerned 
with the cost of testing for turbines based on the comments the 
commission received. Based on the commission’s experience, 
turbines are expensive and less-forgiving of substandard opera
tion in comparison to engines. It is in a company’s best interest 
to test turbines to ensure proper operation of the turbine. Addi
tionally, testing may be required for turbines subject to any ap
plicable federal rules. 

Testing is not required under the new rule for other non-control 
combustion devices. There are no other cost increases asso
ciated with engines, turbines, or other non-combustion control 
devices under the new rule, as any other requirements in the 
rule not discussed above were either already required (such as 
recordkeeping under §106.8) or did not have changes in com
parison to what is already required. 

Potential Costs associated with Storage Tanks 

Based on a survey of tank manufacturing facilities, the cost to re
place an existing tank, whose integrity has been compromised 
or that has structural damage, and install a new 400 barrel stor
age tank is approximately $22,000 per tank. For companies who 
choose to have tanks painted a particular color, either to reduce 
emissions or reduce solar absorption, the cost to have a tank 
painted in a  fabrication shop is less than $2,000.  The cost to  
have a tank painted on-site would cost more; however, it is the 
commission’s expectation that companies would take the oppor
tunity to paint a tank while it is already down for other mainte
nance needs to minimize the cost and the amount of time the 
tank is out of service. The recordkeeping requirement (one hour 
per quarter) would be included as an hourly wage for the person 
inspecting the tanks. Again, using TXOGA’s figures, the person 
conducting the physical quarterly inspection of the tanks would 
be paid $35 per hour, four times per year. 

There is no direct cost to a company associated with having 
storage tanks on-site, as every site will be required to notify 
the Agency via ePermits. For larger, more complex sites who 
will have to quantify and report their emissions, there may be 
additional registration fees under §106.352; any maintenance 
of tanks, including surface coating, would be included under 
§106.263. 

In order to quantify emissions from storage tanks and 
other equipment (including but not limited to glycol de
hydration units and amine sweetening units), companies 
have a multitude of options available, some of which are 
free of charge. For example, the Tanks 4.09d program 
(http://www.epa.gov/ttnchie1/software/tanks/) and the WATER9, 
Version 2.0 program (http://www.epa.gov/ttnchie1/software/wa-
ter/index.html) are both free and provided by the EPA. The 
Vasquez-Beggs Correlation equation, used to estimate flash 
emissions, is available and there is no associated cost. How
ever, there are different costs associated with more sophisticated 
software: GRI-GlyCalc 4.0 $140; E&P Tanks $450; AmineCalc 
$500; Flow Phase Aqualibrium $1,000; ProMax and/or Hysis 
$10,000-$16,000. Although the commission does not require a 
particular method to estimate emissions, the commission does 
encourage companies to use a method that is conservative for 
operations at their sites. 

Potential Costs associated with Vapor Recovery Systems (VRS) 

The cost to install a VRS will be highly dependent on the pres
sure in the natural gas pipeline and well as the volume of gas 
in the pipeline. A typical VRS can cost between $30,000 and 
$100,000. However, based on numerous findings by companies 
and reported through the EPA’s Natural Gas STAR program, a 
VRU can significantly reduce emissions, as well as increase the 
amount of marketable product, and therefore, increasing profits 
from natural gas operations. Only companies claiming over 95 
percent control efficiency for a VRS will be required to monitor 
emissions, which are about $1.25 per component. 

Potential Costs associated with Glycol Dehydration Units 

The cost to install a glycol dehydration unit will be highly depen
dent on the pressure in the natural gas pipeline, the volume and 
quality of gas in the pipeline, as well as the type and amount 
of glycol used in the unit. A typical glycol dehydrator can cost 
approximately $100,000-$250,000. The cost of different glycol 
solutions is greatly dependent on supply and demand. The more 
popular types of glycol used in glycol dehydration units, such as 
monoethylene glycol (MEG), diethylene glycol (DEG), and TEG 
will be typically less than much rarer forms of glycol such as 
tetraethylene glycol (TTEG). Typically, TEG is the most expen
sive form of glycol of the three most common glycols used. While 
pricing for glycol is typically a trade secret to maintain competi
tiveness, the going rate for TEG is about $30 per gallon. With the 
large amount of TEG being used in the oil and gas industry, one 
would assume that companies receive a 30 to 40 percent dis
count, reducing the cost to $18 - $21 a gallon. MEG and DEG, 
being of less quality, are cheaper, respectively. Determining the 
type of glycol to use at an OGS is dependent upon each site’s 
individual condition(s) and the type of treatment the natural gas 
may need for normal operations. Companies should continue to 
maintain records that support the actual efficiency and emissions 
from the glycol dehydrator unit. Additional sampling of glycol 
dehydrator combustion exhaust is only required if the company 
elects to claim enhanced efficiency of a combustion control de
vice, which would cost approximately $5,500 per sample. 

Potential Costs associated with Cooling Towers. 

Companies are only required to keep records of the maximum 
cooling water circulation rate and basis, the maximum total 
dissolved solids allowed as maintained through blowdown, 
and the tower design drift rate if the cooling system is used to 
cool process VOC streams or if control from drift eliminators or 
minimizing solids content is needed to meet particulate matter 
emission limits. The time to do record keeping of the cooling 
water circulation rate and basis, and maximum total dissolved 
solids is estimated to take 30 minutes for a potential labor cost 
of $17.50. Cooling tower enhanced leak monitoring is voluntary 
unless monitoring indicates that the cooling water concentration 
is over 0.08 ppmv VOC or if control from drift eliminators or 
minimizing solids content is needed to meet particulate matter 
emission limits. The sampling cost is approximately $600 
and one hour to conduct (at $35 per hour). Records must be 
maintained of all monitoring data and equipment repairs. 

Potential Costs associated with Tank Truck Loading. 

There are records that should be maintained regarding liquid 
loading into tank trucks; however, based on the requirements 
of §106.8, most of the requirements are not new and as a result, 
there is no new associated cost. Furthermore, the Texas Rail
road Commission has long required companies to submit a Form 
PR Monthly Production report that tracks production, storage of 
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liquids on-site, and how product was transported off-site. Addi
tionally, transporters are required to submit a Form T-1 Monthly 
Transportation and Storage Report that details the product and 
quantity transported off-site. Some loading operations will use 
vacuum trucks or portable pumps to push material into truck and 
records of the type of control should be maintained. Storage tank 
loading should include flash for short-term emissions; however, 
short-term storage tank emissions including flash should be cur
rently estimated. This is not a new requirement or cost to the 
company, but sample costs are estimated at $600 per tank plus 
an additional hour of labor (at $35 per hour). Records should 
also include the type of material being loaded into the truck, the 
amount being transferred, the duration and method of transfer, 
as well as the condition of the tank truck before loading com
mences. These records will take approximately 5 minutes to 
record per tank truck. Records of tank truck certifications and 
tests is required if a connection to control emissions is used and 
credit is claimed for the use of certified, leak tested trucks. If 
records are not kept, the company should have on file a copy 
of the Department of Transportation certificate from the truck
ing company verifying that the trucks  are 40 CFR  Part  60  NSPS  
and/or 40 CFR Part 63 MACT leak tested. The time allotted to 
maintain these records is approximately 20 minutes per truck ev
ery 6 to 12 months. 

Summary of Adopted PBR Costs. 

The cost will vary based on whether the company is notifying 
or registering under Level 1 or Level 2, which is based on total 
site-wide emissions. Fees are based on company size using the 
following criteria: less than 100 employees, less than 6 million 
dollars in annual gross receipts, or a governmental entity with 
a population less than 10,000. Actual registration costs will de
crease for sites that qualify under Level 1 of the new PBR and 
register using ePermits. There will be minimal cost incurred as 
a result of the new rule outside of the additional need for record-
keeping. This cost will vary based on the number hours needed 
to obtain and/or maintain data, the hourly wage per employee 
for different companies and the number of employees needed to 
complete any given task. 

Companies will be required to document the maintenance plan 
for each OGS. This process will require pulling together existing 
documentation and making copies of records to include in the 
maintenance plan. The cost to create the maintenance plan is 
estimated to be about  10  percent of a full-time employee salary.  
There is no new cost to meet the new PBR requirements for en
gines or turbines. The worst-case scenario would be upgrading 
an old catalyst on a rich-burn engine to meet the new standards, 
which will cost approximately $300 assuming that all sites have 
to do this. Companies are not required to upgrade catalysts until 
2020, or replace engines or turbines to meet the standards until 
2030. Since companies will amortize capital costs over a 10-year 
period, and the closest standard date is in 10 years, there will be 
no new actual costs to meet the standards in the new rule. At the 
time the catalyst, engine, or turbine is replaced, it will be at the 
end of its normal operating life and will have depreciated such 
that  there will be no choice than to replace  it.  

For the small fraction of sites with open-top tanks that have been 
modified and must meet the new rule and that have the potential 
to emit at least 1 tpy of VOC and 0.1 tpy of H2S from produced 
water, companies will be required to enclose the tanks. The cost 
of a new 400 barrel tank is approximately $20,000. However, for 
the purpose for these evaluations, it is not included in the overall 
cost to permit a new site since it is an extremely rare circum

stance. Therefore, the potential cost to enclose the produced 
water tank will apply only to a small segment of the industry. Fur
thermore, this cost will only apply to new sites or if a company 
makes physical changes at a site. 

Companies will be required to perform quarterly inspections of 
sites. A worst-case cost for inspection of fugitive components, 
logging them, and creating records will be approximately $140 
per year based on four one-hour inspections per year. 

Companies are not required to include planned MSS emissions 
until January 5, 2012. Companies with existing sites will be re
quired to evaluate MSS emissions for protectiveness. However, 
they are not required to report them and revise the site’s regis
tration until 2012. The potential costs associated with evaluating 
these emissions will be two man hours at $35 per hour using the 
commission-provided spreadsheet and tables. 

BMPs, including the use of control devices and LDAR programs 
to reduce emissions, are considered optional unless a company 
chooses to employ these methods to meet an established emis
sion limit in the new rule. Therefore, there are no new costs im
posed for sites that can otherwise meet the rule requirements. 
For sites that choose to control emissions, the cost of meeting 
the new rule will vary depending on the method selected the size 
of the site, and additional recordkeeping. 

Based on the quotes received from the Air EnviroMentors dis
cussed above, the only new cost incurred will be from sampling, 
which is expected to be $1,200 to $2,000. To reiterate, compa
nies who choose to use a representative sample for many sites 
will have further reduced costs per site. Therefore, the most a 
new site will cost any given company will be about $3,000. This 
amount is exactly 40 percent less than the estimated cost that 
TXOGA quoted of $5,000 per site. 

TPA recommended that instead of proceeding administratively 
with this effort, the TCEQ act together with industry and other 
interest parties in fashioning legislation that would authorize a 
new type of site-wide authorization that is workable for the oil 
and gas industry and that meets the goals of the TCEQ. Alterna
tively, TPA would urge the TCEQ to abandon this approach and 
propose a new structure implemented with such defined terms 
as "project," "scope of registration," "scope of protectiveness," 
and "scope of impacts review," as discussed." 

The commission has revised the definition and scope of 
"project", "registration", and "impacts" evaluation requirements 
and exemptions in response to this and similar comments. The 
commission respectfully disagrees with industry that legislative 
action is required to update the PBR and standard permit. 
However, the commission is firmly committed to working with 
industry to continue to develop easy-to-understand and practi
cally enforceable tools and mechanisms to ensure minimization 
and accurate quantification of emission releases. 

TAEP stated that they are "not adverse to TCEQ knowing loca
tion of facilities but not interested in collecting data, analyzing 
samples, and compiling paperwork which is not a good use of 
resources for the agency or industry." 

The commission will only be requiring historical sites to submit 
minimal data for identification purposes. The information re
quired will not be in excess of information that should currently 
be on file for each site. It is not the commission’s intent to require 
companies to waste resources which is why the notification only 
requires sites to submit the rule claimed as authorization, lease 
name, well number, latitude and longitude location for each site. 
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Fasken commented that they had "seen the cost estimates 
provided by the Permian Basin Petroleum Association to install 
smokeless combustors on flares, purchase and operate VRUs, 
and paint tank batteries in reflective colors." Fasken believes 
the potential costs associated with these proposals would be an 
economic hardship for many independent operators. Fasken 
disagrees with TCEQ’s analysis that there would be no signifi 
cant economic effect and states that TCEQ needs to perform an 
economic analysis as required by THSC, §2001.0225. Fasken 
is concerned about the immediacy of the implementation of 
these regulations and that all operators will be scrambling to 
purchase equipment and get facilities into compliance, adding 
to the economic hardship. Fasken believes that the heart of the 
proposal is dramatically lowered standards for VOCs, H2S, and 
SO2. No other gas producing state has limits this low. Fasken 
proposes that the regulation be withdrawn and a new coordi
nated effort between TCEQ and the industry begun. "Input from 
the oil and gas community is critical to balanced regulation." 

The PBR does not mandate control unless it is necessary to meet 
emission limitations of the rule. Additionally, the effective date of 
April 1, 2011 of this rule for the Barnett Shale should provide 
additional time for the industry to acquire any needed control 
equipment. If an applicant can establish that their facilities and 
operation at their location are unique and should not need to 
meet the emission limitations of this rule, they may apply for a 
case-by-case NSR permit. 

TXOGA commented that, "Examples of how the proposed 
PBR and the proposed standard permit are overly prescriptive 
and onerous compared to other PBRs and standard permits 
adopted by the TCEQ are numerous, but are highlighted by 
proposed §106.352(b)(6)(B) and subsection (b)(6)(B) of the 
proposed standard permit, which would require OGS to conduct 
a case-by-case health impacts evaluation. The case-by-case 
evaluation and demonstration of compliance with ambient air 
standards and effects screening levels ("ESLs") that would 
be required by those proposed subsections would be legally 
inappropriate to include as a condition of the proposed PBR 
or proposed standard permit since to do so would not be in "in 
harmony with the general objectives of the Act involved. TCEQ’s 
air monitoring and toxicological studies have demonstrated 
that the current PBR establishes requirements that, if followed, 
result in insignificant contributions of air contaminants to the 
atmosphere. The proposed additional case-by-case evaluation 
provides no additional environmental benefits, but greatly in
creases the complexity of the OGS PBR and standard permit, 
and is, therefore, arbitrary and unreasonable. Furthermore, the 
TCAA clearly indicates that the Legislature intended for TCEQ 
to establish different levels of review and complexity for PBRs, 
standard permits, and individual permits. To require a facility to 
undergo a case-by-case evaluation of health effects in order to 
qualify for a PBR and/or a standard permit would make the re
view processes for the different authorizations strikingly similar 
in many important respects (i.e., the process for PBRs, standard 
permits, and individual permits would be equalized with regard 
to the case-by-case review). Thus, adopting the proposed rules 
would in important respects "equalize" the different permitting 
mechanisms. Equalizing the permitting mechanisms would not 
be in harmony with the legislative intent that can be gleaned 
from the plain language of the statute - which is to distinguish 
PBRs, standard permits, and individual permits from each other. 
Thus, TXOGA urges the commission to remove the requirement 
in the proposed PBR requiring a case-by-case health impacts 
evaluation in proposed §106.352(b)(6). For the same reasons, 

TXOGA urges TCEQ to also remove the case-by-case require
ments for a health effects evaluation in subsection (b)(6) of the 
proposed standard permit." 

The TCAA clearly states the intent of permitting and regulatory 
actions by the agency is to "vigorously enforce" regulations 
to "safeguard the state’s air resources from pollution" (THSC, 
§382.002). To appropriately implement the necessity to issue 
authorizations for facilities (THSC, §382.003 and §382.0518), 
the legislature also passed laws giving the commission the 
ability to generate standardized and streamlined mechanisms. 
While these mechanisms are developed and implemented, 
they must continue to protect the public health and welfare. 
As a part of these mechanisms, the protectiveness criteria 
established in PBR and standard permits typically includes 
emission limits with rates in lb/hr and tpy to accommodate 
protectiveness evaluations and enforceability requirements that 
consider the ESL guidelines and ambient air standards. THSC, 
§382.0518 and §382.085 specifically mandate the commission 
to conduct air permit reviews of all new and modified facilities 
to ensure that the operation of a proposed facility will not cause 
or contribute to a condition of air pollution. The review of 
proposed emissions relies on federal/state standards and con
taminant-specific ESLs, respectively, for criteria and non-criteria 
pollutants. Because of the comprehensiveness of the language 
in the THSC, ESLs are developed for as many air contaminants 
as possible, even for contaminants with limited toxicity data. 
Short-term ESLs are based on data concerning acute health 
effects, odor potential, and acute vegetation effects, while 
long-term ESLs are based on data concerning chronic health or 
vegetation effects. Using these ESLs and emissions dispersion 
tools, the commission has traditionally confirmed specific hourly 
and annual emissions will meet these guidelines. Additionally, 
THSC, §382.085 specifically states that "a person may not 
cause, suffer, allow, or permit the emission of any contaminant 
or the performance of any activity that cause or contributes to, 
or that will cause or contribute to, air pollution." The term "air 
pollution" is defined as "the presence in the atmosphere of one 
or more air contaminants in such concentration and of such 
duration that: (a) are or may tend to be injurious to or to ad
versely affect public health or welfare, animal life, vegetation, or 
property." The NAAQS are standards set by the EPA to protect 
public health and welfare. The NAAQS include both primary 
and secondary standards. The primary standards are those 
which the Administrator of the EPA determines are necessary, 
with an adequate margin of safety, to protect the public health, 
including sensitive members of the population such as children, 
the elderly, and individuals with existing lung or cardiovascular 
conditions. Secondary NAAQS are those which the Adminis
trator determines are necessary to protect the public welfare 
and the environment, including animals, crops, vegetation, and 
buildings, from any known or anticipated adverse affects asso
ciated with the presence of an air contaminant in the ambient 
air. Thus, to meet all expectations, traditional air authorizations 
focus on lb/hr and tpy of released air contaminants. The staff 
evaluated the need for standardized maximum pollutant caps 
with individual registration impacts evaluations for confirmation 
of compliance with ESLs and standards. Various distances 
were used for limit development - 1/4 or 1/2 mile to property 
lines or receptors. Due to the diverse nature of the industry, 
a single individual hourly value based on highly conservative 
evaluations was unrealistically low. The particular values for 
the hourly limits of each PBR  level  were reassessed to ensure  
reasonable justification and ability of a majority of sites to meet 
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the limits based on currently reviewed registrations (with limited 
exceptions). 

The commission must enforce the TCAA and TCEQ rules, and 
must ensure that its minor NSR program is consistent with the 
Federal Clean Air Act. On January 6, 2011, the EPA proposed 
disapproval of Montana’s state implementation plan (SIP) revi
sion for Oil and Gas facilities. This proposed disapproval was 
based on the fact that Montana’s SIP did not include a minor 
source program that complies with §110(a)(2)(C) of the Fed
eral Clean Air Act. EPA states that it reviews six criteria upon 
which it bases SIP approvals. EPA stated that Montana failed to 
meet these criteria: practical enforceability; notification prior to 
construction; specific time period for limitations to apply (hourly, 
daily, monthly, and/or annual); technically accurate emission lim
itations; specific monitoring, recordkeeping and reporting; and 
what specific sources the rule covers. 

Montana is also moving away from issuing a permit for each 
facility to only having registration of each facility, and allowing 
those with a permit to void the current permit and shift their permit 
to registration. EPA believes this to be potential back-sliding in 
regards to NAAQS, PSD, and attainment. 

In this adoption, all six items are addressed. The adoption in
cludes: both hourly and annual limits to address both the hourly 
and annual NAAQS; the requirements of the rules for practical 
enforceability; notification prior to construction; technically ac
curate emission limitations based on NAAQS, state air quality 
standards, and ESLs; monitoring, recordkeeping, and reporting 
requirements; and a list of sources covered under the rule. 

TPA commented that, "The fact that the PBR proposes require
ments stricter than those imposed by federal law triggers the ap
plicability of Texas Government Code, §2001.0225, which de
fines a major environmental rule as one which: 1) exceeds a 
standard set by federal law, 2) exceeds an express requirement 
of state law; 3) exceeds a requirement of a delegation agree
ment; or 4) adopts a rule solely under the general powers of the 
agency instead of under a specific state law. Before adopting 
a major environmental rule, a state agency must perform a reg
ulatory analysis. A regulatory analysis would include an iden
tification of the problem that the rule is intended to address, a 
determination of whether a new rule is necessary to address the 
problem, and a consideration of the benefits and costs of the pro
posed rule in relationship to state agencies, local governments, 
the public, the regulated community, and the environment. This 
is just the type of analysis that should have been performed in ad
vance of this rulemaking, as it would have informed the agency of 
the scope of the problem it was faced with, allowing the agency 
to make a more considered determination of how to proceed. In 
addition, when giving notice of the adoption of a major environ
mental rule, the agency is required to incorporate into the fiscal 
note a draft impact analysis describing the anticipated effects of 
the proposed rule, including a cost/benefit analysis, a review of 
reasonable alternatives, and other reviews." 

The commission respectfully disagrees that this rule contains re
quirements stricter than state or federal law or the evaluation has 
been insufficient. It is very difficult to respond to this comment 
due to the  very general nature of the assertion that this rule ex
ceeds federal requirements. THSC, §382.085 requires that no 
person may "cause, suffer, allow, or permit the emission of any 
air contaminant or the performance of any activity that causes or 
contributes to, or that will cause or contribute, to air pollution." 
Under the Federal Clean Air Act, states maintain wide discretion 
to "adopt or enforce: (1) any standard or limitation respecting 

emissions of air pollutants or (2) any requirement respecting con
trol or abatement of air pollution." (Federal Clean Air Act, §116). 
In addition, under Federal Clean Air Act, §110, the state must im
plement a program to provide for the enforcement of measures 
and regulation of the modification and construction of any sta
tionary source as necessary to assure that national ambient air 
quality standards are achieved. The standards imposed by this 
PBR and standard permit do not conflict with federal law and 
seek to further the commission’s statutory duty of safeguarding 
the state’s air resources from pollution that the evaluation has 
been insufficient. The rule as adopted specifically ensures that 
compliance with state and federal statutes are clearly demon
strated, and are consistent with traditional impacts evaluation 
methods to provide such a demonstration. This action has in
cluded published formal and informal explanations of the scope 
that the rule is intended to address, determinations of necessity, 
and careful consideration of appropriate limits and scope. 

TPA commented that, "No major environmental rule analysis was 
conducted in this instance. As such, the proposal of the rule is 
not in compliance with statutory procedure and the TCEQ is with
out authority to proceed without having conducted such an anal
ysis. The TCEQ should pause, conduct the requisite analysis, 
and then proceed with a more considered rulemaking. The Leg
islature in its wisdom required that a more intense and in-depth 
analysis be performed by an agency adopting a rule containing 
provisions that are stricter than federal requirements. That pro
cedure may not be skipped over here." 

The purpose of this rulemaking is to increase protection of the 
environment and reduce risk to public health, it is not expected 
that this rulemaking will adversely affect in a material way the 
economy, a sector of the economy, productivity, jobs, the envi
ronment, or the public health and safety of the state or a sector 
of the state. Furthermore, while the rulemaking does not consti
tute a major environmental rule, even if it did, a regulatory impact 
analysis would not be required because the rulemaking does not 
meet any of the four applicability criteria for requiring a regu
latory impact analysis for a major environmental rule. THSC, 
§2001.0225 applies only to a major environmental rule which: 1) 
exceeds a standard set by federal law, unless the rule is specif
ically required by state law; 2) exceeds an express requirement 
of state law, unless the rule is specifically required by federal law; 
3) exceeds a requirement of a delegation agreement or contract 
between the state and an agency or representative of the fed
eral government to implement a state and federal program; or 
4) adopts a rule solely under the general powers of the agency 
instead of under a specific state law. The rulemaking does not 
meet any of the four applicability criteria listed in Texas Govern
ment Code, §2001.0225 because: 1) the rulemaking is designed 
to meet, not exceed the relevant standard set by federal law; 
2) parts of the rulemaking are directly required by state law; 3) 
no contract or delegation agreement covers the topic that is the 
subject of this rulemaking; and 4) the rulemaking is authorized 
by specific sections of THSC, Chapter 382 (also known as the 
TCAA). 

TXOGA commented that, "It is important to emphasize that the 
Planned Maintenance, Startups and Shutdowns ("MSS") provi
sions of the proposed rules cannot permissibly be applied to ex
isting, non-modified facilities operating under current or previous 
OGS PBRs and standard permits for the same reasons stated 
above (i.e. to do so would violate the constitutional, statutory, 
and case law prohibition on retroactive application of regulatory 
requirements). The proposed revisions as indicated in Exhibit 3 
would avoid this pitfall." 
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The commission did not change rule language in response to 
this comment. Previously applicable PBR rules at OGS (i.e. 
PBRs §106.352, §106.512, and associated previous PBR and 
Standard Exemption versions) did not adequately ensure pro
tectiveness for MSS emissions; impacts reviews for rulemak
ing of the previously applicable rules did not include impacts re
views for MSS emissions and did not include short-term (i.e., 
lb/hr) emissions impacts reviews. In previous PBR registration 
reviews, the commission has seen uncontrolled MSS emission 
rates of several hundred lb/hr or more of VOCs and has seen 
MSS emissions rates of 1,000 or more lb/hr of VOCs before con
trols. Based on the impacts reviews for the new OGS PBR, the 
commission believes that allowing authorization of OGS MSS 
emissions retroactively will not ensure protectiveness. The PBR 
that was promulgated in 1986 did not look at the now understood 
character and quantity of MSS emissions when writing the rule. 
The commission cannot clearly demonstrate that MSS is protec
tive and therefore is requiring all MSS activities to be addressed 
under this version of the rule. The commission agrees that to 
pass impacts review under the new OGS PBR, MSS emissions 
may need to be controlled or facilities may need to be upgraded. 
Although OGS MSS under PBRs was addressed by companies 
in registration submittals and reviewed by the commission, the 
commission has determined  that  based on all  the information  
available to the commission, protectiveness may not have been 
adequately addressed. 

The PBPA commented that, "Contrary to the justifications that 
TCEQ provides in its preamble and explanation of the rationale 
for the new rule, the Agency apparently is ignoring the fact that 
industry is operating at higher levels of environmental steward
ship every year and that there has been a clear trend in this di
rection for the past twenty or more years." 

Devon commented that, "The proposed PBR and standard per
mit do not account for the ongoing Barnett Shale equipment and 
emission inventory initiatives. These studies should be used 
as a guide, or at least considered, during the PBR rulemaking 
process. Using data from the TCEQ and the Railroad Commis
sion, TXOGA recently published a graph showing the DFW area 
well count rising exponentially from 2000 - 2009 along with a 
rising population, overlaid with a plot of eight-hour ozone levels 
decreasing from 102 parts per billion (ppb) to 86 ppb during that 
same time span." 

PBPA stated "In consideration of the content and tone of TCEQ 
presentations given to the PBPA in Midland in June, 2010 and 
state-wide in late August it appears that TCEQ is only willing 
to consider comments that address relatively minor and arcane 
aspects of the proposed new rule. The substance of this beast 
is already a train  out of control."  

The oil  and gas industry appears to be in the midst of a new 
boom. New technologies have made hydraulic fracturing an 
economical possibility and have allowed industry to tap into 
shale gas that was previously far too expensive to extract. This 
new boom is the result of technologies and methods that have 
evolved over the years. And while the technology for drilling 
wells and producing oil and gas has evolved, the laws governing 
this industry have not. Texas still operates under the same PBR 
that it adopted in 1997. The rule adopted in 1997 is a relic from 
the Standard Exemption List. The Standard Exemption No. 
66, which governed Oil and Gas Facilities, became effective 
in 1986. Essentially, Texas is applying 25 year old rules to an 
industry where science and technology are evolving on a daily 
basis. Not only has science and technology allowed us to tap 

into previously unattainable resources, it has also allowed us 
to better understand the effect of oil and gas drilling operations 
has on public health and the environment. Again, the most up 
to date science and emission detection systems have greatly 
evolved over the past 25 years. Unfortunately, our laws have 
not. While the Standard Exemption reflected current science in 
1985, it does not reflect current science in 2010. The science of 
2010 dictates that the PBR and standard permit be updated in 
order  to be protective of public  health and the environment. 

PBPA stated that, "Many believe that the oil and gas industry 
would welcome the opportunity to engage with TCEQ in a collab
orative effort to streamline, update and make more effective ex
isting environmental rules and regulations. Our industry has the 
technical knowledge and means to develop new and improved 
BMPs, to assist and advise TCEQ in the streamlining (in itself a 
good thing) of existing rules and regulations, and to adopt reg
ulatory changes that truly improve air quality and that are eco
nomically self-sustaining." 

The commission has held two stakeholder meetings and two 
comment periods (one formal and one informal) and has been 
working with various oil and gas companies and environmental 
consultants over the last year to build the rule package. Based 
on additional information submitted, field visits by agency staff, 
and further research on smaller combinations of facilities, the 
commission has added subsection (c)(4) to further streamline 
authorizations and appropriately focus agency and industry 
resources. The commission is committed to continue working 
with any companies/individuals to further refine the rule, make 
changes to it in the future if needed, and issue guidance. 

TXOGA, Anadarko, Noble, ExxonMobil, and GPA stated, "The 
proposed rules appear to have been proposed by TCEQ, to 
a large degree, in response to the expression of concern by 
some in the public about alleged impacts of air emissions from 
OGS in the Barnett Shale area. As detailed in these comments, 
however, the air quality monitoring and toxicological studies that 
have been conducted in the Barnett Shale area have demon
strated that OGS operated in accordance with the existing PBR 
§106.352 or the Oil and Gas Standard Permit in §116.620 are 
protective of public health and the environment. Thus, while 
TXOGA understands TCEQ’s desire to address legitimate 
concerns raised by some in the public and specific technical 
concerns that may have come to light during the agency’s own 
review of OGS operations, TXOGA views the proposed rules as 
an over-reaction to such concerns. TXOGA believes portions of 
the proposed rules are legally invalid for the reasons explained 
in detail in these comments. TXOGA respectfully offers these 
comments in order to provide TCEQ with alternative PBR and 
standard permit language that would make the proposed PBR 
and proposed standard permit more workable for the agency 
and for regulated entities, and to cure many of the legal flaws 
associated with the proposed PBR and proposed standard 
permit. Thus, TXOGA’s comments are intended to be a con
structive approach to addressing what TXOGA understands to 
be TCEQ’s rationale for developing the proposed rules." 

The commission has changed the rule language as a response 
to this comment for the applicability to the Barnett Shale. The in
creased exploration and production in the Barnett Shale added 
urgency to the implementation of regulatory updates the com
mission has considered for a significant period of time. The need 
to update this rule did not originate with the increased activity in 
the Barnett Shale region. The commission recognized that the 
rule was inadequate much earlier and has "under development" 
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potential revisions for over 5 years. Before 2005 even further 
work was done to attempt to update this rule. The rule is written 
to address ongoing important issues that are applicable to all oil 
gas sites across the state. The commission has chosen to nar
row the scope of the application of this rule package to ensure 
it has the ability to implement this rule in an efficient and effec
tive manner. The commission determined that the rule should 
apply to the area of the state with the greatest number of wells 
located in close proximity to the greatest number of residents. 
Therefore, the commission has included subsection (a)(1) which 
provides that new projects and related facilities located in the 
Barnett Shale area be subject to subsections (a) - (k) on or after 
April 1, 2011. By demonstrating that the commission can ap
ply the rule in an efficient and effective manner in the Barnett 
Shale area, the commission can further evaluate the benefits of 
state-wide application. 

Devon has "made this effort to provide the TCEQ with a set of 
comprehensive comments including both a generalized, high-
level set of overarching concerns regarding the proposed rules 
in addition to addressing specific items that may be considered 
either unachievable for operators or inefficient in achieving ac
tual emission reductions." TPA hopes that "substantial revisions 
are  made to the  PBR. Of  particular concern  to  the TPA  are four  
issues that must be addressed to ensure a clear and imple
mentable PBR if it stays substantially the same." 

The commission appreciates the detailed comments provided 
and has used this information to refine and clarify the PBR into a 
reasonable, effective streamlined and protective authorization. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "Many of the proposed requirements in the pro
posed PBR and standard permit are practically or economically 
infeasible and/or are arbitrary or unreasonable in light of the sci
entifically available information demonstrating that OGS do not 
cause a public health concern." 

The commission has made efforts to make this rule no more 
complex than it has to be, but at the same time not oversim
plified. The commission has made changes to make sure that 
the rule achieves that goal. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko "Re
quests a concise statement for and against adoption if TCEQ 
adopts the proposed rulemakings, pursuant to the APA, TXOGA, 
Devon, GPA, Noble, ExxonMobil, and Anadarko requests that 
TCEQ issue a concise statement of the principal reasons for and 
against adoption, including reasons for overruling considerations 
against adoption urged by TXOGA, Devon, GPA, Noble, Exxon-
Mobil, and Anadarko in these comments." 

The commission is including a reasoned explanation and re
sponse to comments on this rule as part of the adoption of the 
new PBR. 

TXOGA, Anadarko, Noble, ExxonMobil, and GPA commented 
that, "Interested persons have not been provided with a reason
able opportunity to submit data, views or arguments as required 
by §2001.029 of the Administrative Procedure Act TXOGA firmly 
believes that TCEQ has not provided regulated entities and other 
interested persons with a reasonable opportunity to submit data, 
views and other arguments for this TCEQ regulatory initiative. 
The amount of time afforded by TCEQ  for  TXOGA  and other  
interested persons to submit comments relating to TCEQ’s pro
posed PBR and proposed standard permit is not the reasonable 
amount of time required by the APA. Although 65 calendar days 
(and 47 business days) may be a reasonable amount of time 

to review and comment on a typical TCEQ rulemaking, TCEQ’s 
proposed rules are extremely complex and novel. A longer com
ment period than has been provided by TCEQ is necessary be
cause of the complexity of the legal issues raised by the pro
posed rules, the need to both legally and technically analyze the 
complex proposed regulatory scheme, the need to obtain ex
perts to perform such analysis, and the need to prepare detailed 
comments relating to the proposed rules. Further, there is no 
legally required federal or state statutory mandate or deadline 
to adopt a new PBR or standard permit. Thus, TXOGA, De
von, GPA, Noble, ExxonMobil, and Anadarko fails to understand 
TCEQ’s rush to adopt the proposed rules, particularly in light of 
the TCEQ’s own health impacts analyses in the Barnett Shale 
area that have demonstrated that the oil and gas operations in 
that area are not creating a significant negative impact on public 
health or the environment. TXOGA, Devon, GPA, Noble, Exxon-
Mobil, and Anadarko can conjure up no reason to believe that 
there would be any  harm  in  providing TXOGA, Devon, GPA, No
ble, ExxonMobil, Anadarko, and other interested persons with 
a more robust opportunity to comment by either extending the 
comment period or by republishing the proposed PBR and the 
proposed standard permit for further comment. And, unlike the 
proposed PBR and the proposed repeal of the existing PBR, 
there is no timeframe  by  which TCEQ must act on the proposed 
standard permit. Thus, TCEQ has a great deal of flexibility in ex
tending the comment period on the proposed standard permit." 

TIPRO appreciates the extension of the comment period to Oc
tober 1, 2010 but is concerned that the schedule adoption date 
of the rule has been moved forward by 1 month. The extension 
of the comment period and the advance of the scheduled adop
tion date decreases the agency review time of comments by 6 
weeks. This leads one to think that the submitted comments are 
an exercise in futility and carry little or no weight as TCEQ is 
dead set on expediting the process regardless of the content of 
the comments. While this may not be the case, it is the percep
tion one garners for the shortening of the time frame this late in 
the process. The primary question that has yet to be answered 
to TIPRO’s satisfaction is why must this proposal be moved for
ward so quickly. The TCEQ staff reply was two-fold. The first 
reply was that development of these rule changes was initiated 
years ago and input from industry was solicited, but that little to 
no response was received. Even if this claim is taken as fact, 
industry’s lack of response in the past does not give the agency 
carte blanche to charge forward with promulgation of rules that 
will kill jobs in the energy sector. Agency staff’s second reply to 
the timeline question is that the TCEQ has an agreement with 
EPA to account for MSS emissions in PBRs by January 2012. 
In order to allow ample time for compliance, this means the rule 
changes must be completed by January 2011. TIPRO maintains 
that  the TCEQ has  the  discretion to move forward  only  with  the  
promulgation of rule changes incorporating MSS emissions into 
PBRs, and can wait to make any further changes to the rule. 
Should data gathered regarding industry’s impact on air quality 
necessitate additional regulation, TCEQ could move forward at 
that time. 

PBPA requested that "the deadline for comment be extended be
yond October 1, 2010. They also stated It would have been, and 
would be, far better for TCEQ to work directly with industry and 
its technical assistants and legal representatives to craft a new 
rule that would be to the benefit of all. The State should there
fore put aside this proposed new rule while a TCEQ-industry task 
force is created to craft an effective rule within a reasonable time 
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frame. Everyone would learn and benefit from such an exercise,  
and all Texans would be far better served." 

The commission first began looking at updating requirements in 
2003. Additionally, in 2004 comments were received on the stan
dard permit from TXOGA and other associations. In 2005, the 
commission issued a detailed background document and pro
posal. After holding 6 meetings throughout the state, additional 
information and feedback was requested from industry. In the 
last year, the commission has held two stakeholder meetings 
and two comment periods (one formal and one informal) and has 
been working with various oil and gas companies and environ
mental consultants over the last year to build the rule package. 
The commission has further extended the period for considera
tion to January 26, 2011 to allow sufficient time for all parties to 
review available information as well as provide the opportunity 
to resolve remaining concerns. The commission is committed to 
continue working with any companies/individuals to further refine 
the rule, make changes to it in the future if needed, and issue 
guidance. 

TXOGA also disagrees that the "Proposed rulemakings do not 
constitute major environmental rules based on the applicability 
requirements listed in Texas Government Code, §2001.0225(a). 
TCEQ asserts in the preamble that the proposed PBR is de
signed to meet, not exceed, the relevant standards set by fed
eral law, and that the proposed PBR would "reference the many 
new federal standards which have been promulgated by EPA 
(See 35 TexReg 6968 (August 13, 2010))." However, despite 
TCEQ’s assertions, several of the technical requirements in the 
proposed PBR exceed any standards set by federal law and are 
not specifically required under state law. This is another reason 
that the proposed PBR falls under the definition of major environ
mental rule" under Texas Government Code, §2001.0225(a)(1) 
and triggers the requirement for a cost/benefit analysis and a 
draft regulatory impact analysis. Specifically, the following tech
nical requirements in the proposed PBR exceed specific federal 
New Source Performance Standards ("NSPS") that are not ex
pressly required by state law: (i) the heat input limits go beyond 
the requirements of NSPS Dc (See 40 CFR Part 60, Subpart Dc 
(regarding Standards of Performance for Small Industrial-Com
mercial-Institutional Steam Generating Units)); The fuel moni
toring requirements for heaters go beyond the requirements of 
NSPS Dc (See 40 CFR Part 60, Subpart Dc (regarding Stan
dards of Performance for Small Industrial-Commercial-Institu
tional Steam Generating Units)); (iii) The fugitive monitoring re
quirements go beyond the requirements of 40 CFR 60 NSPS 
KKK as there is no threshold for Volatile Organic Compound 
("VOC") monitoring (See 40 CFR Part 60, Subpart KKK (Stan
dards of Performance for Equipment Leaks of VOC from On
shore Natural Gas Processing Plants)); (iv) The emissions re
quirements for engines go beyond the requirements of 40 CFR 
60 NSPS JJJJ (See 40 CFR Part 60, Subpart JJJJ (Standards of 
Performance for Stationary Spark Ignition Internal Combustion 
Engines)); and (v) The emissions requirements for several cate
gories are lower than those required under federal law (e.g., the 
BMPs are different that those required of 40 CFR 60 NSPS JJJJ 
(See 40 CFR Part 60, Subpart JJJJ (Standards of Performance 
for Stationary Spark Ignition Internal Combustion Engines)) en
gines, the tank and vessel color requirements go beyond the 
requirements of NSPS Kb (See 40 CFR Part 60, Subpart Kb 
(Standards of Performance for Volatile Organic Liquid Storage 
Vessels (Including Petroleum Liquid Storage Vessels) for Which 
Construction, Reconstruction, or Modification Commenced After 
July 23, 1984))." 

TXOGA also commented that, "TCEQ admits that "parts of the 
proposed rulemaking are directly required by state law" (empha
sis added), which leaves open the question of which other "parts" 
of the proposed rulemaking are not expressly required by state 
law (See 35 TexReg 6968 (August 13, 2010)). Under Texas Gov
ernment Code, §2001.0225(a)(2), a proposed rule that exceeds 
an express requirement of state law triggers a draft regulatory 
impact analysis and cost/benefit analysis unless there is a re
quirement imposed by federal law. Since TCEQ admits there 
are "parts" of the proposed PBR that exceed an express state 
law requirement, TCEQ must perform the analysis required un
der Texas Government Code, §2001.0225 for those parts of the 
rules, unless TCEQ can identify the federal requirements which 
TCEQ is attempting to meet. No such identification of federal 
requirements has been made." 

TXOGA stated that, "Texas law requires a heightened scrutiny 
for the promulgation of major environmental rules. As stated 
in the Senate Natural Resources Committee Report on Texas 
Government Code, §2001.0225, "{t}he heightened scrutiny ap
proach would be applied only to the environmental regulations 
that are not specifically required by federal law, a federally-del
egated program agreement or an express requirement of state 
law. Obviously, if the agency has no discretion about whether to 
adopt regulations, it should not be required to prepare a height
ened scrutiny document." (emphasis added) (See The Senate 
Natural Resources Committee, Interim Report to the 75 Legisla
ture, Use of Cost Benefit Analysis in Environmental Regulation, 
September 1996, p. 8). It is undisputed that the TCEQ has very 
broad discretion to promulgate a rule authorized by statute which 
establishes standards that are protective of public health and 
the environment. However, in this case, the exercise of TCEQ’s 
broad discretion in promulgating the proposed PBR triggers the 
legislative requirement to perform a regulatory impact analysis 
under Texas Government Code, §2001.0225 since the proposed 
PBR exceeds the federal standards and is not authorized by a 
specific state requirement. TXOGA stated that since Texas Gov
ernment Code, §2001.0225 of the APA applies to the proposed 
rulemakings, the reasonableness of TCEQ’s approach to reg
ulating OGS must be properly debated and assessed through 
the regulatory analysis of major environmental rules. This is not 
to say that the agency does not have the general authority to 
propose and ultimately to adopt a proposed PBR and proposed 
standard permit if they meet all applicable legal requirements 
(e.g., is in harmony with the statutory authority do so and is not 
retroactive), but simply that the agency must follow the proce
dures set out in Texas Government Code, §2001.0225 to ensure 
that the rules result in the "best combination of effectiveness in 
obtaining the desired results and of economic costs not materi
ally greater than the costs of any alternative regulatory method 
considered (See Texas Government Code, §2001.0225)." Since 
TCEQ proposed these rules without quantifying the costs and 
benefits of the rules or describing reasonable alternative meth
ods for achieving the purpose of the rule, as required by Texas 
Government Code, §2001.0225, the proposed PBR is invalid." 

TPA commented that, "There is no need to take a radical new 
approach to the PBR such that a simple, easy-to understand 
rule is cast aside and replaced with a 45-page document that is 
extremely complicated, is difficult to interpret, imposes a broad 
array of detailed control requirements that should not be ap
plied to insignificant sources, involves an inordinate amount of 
case-by-case review, and in some instances even requires en
tities to obtain approval from agency staff prior to undertaking a 
new project. Nor is it justification for the imposition of require-

ADOPTED RULES February 18, 2011 36 TexReg 1007 



ments that would be stricter than those imposed by federal law 
and that would unfairly single out the Texas oil and gas industry 
for treatment that would be stricter than that accorded to other 
industries in the State. Given current economic difficulties and 
the absence of any demonstrated health threat from oil and gas 
facilities, this is no time to rush into a wholesale re-write of the 
rules governing oil and gas production. The imposition of a new, 
untested, and potentially unworkable regulatory program in the 
Texas oil and gas industry is unwarranted, and it could have a 
severe negative impact on the oil and gas sector in this State and 
therefore on the budget and economy of the State. We would be 
very interested in working with the agency to develop the exist
ing proposal into one that will result in requirements that assure 
continued protection of public health and the environment yet 
provide ease in implementation and certainty in compliance and 
enforcement." 

Devon Energy Corporation stated that, "Section 5382.01596 
of the Texas Clean Air Act (TCAA) authorizes TCEQ to adopt 
PBRs for types of facilities that will not significantly contribute 
air contaminants to the atmosphere. Including annual and 
hourly emission limits, protective limits, BMPs and extremely 
onerous and prescriptive sampling, monitoring and record-
keeping requirements in the proposed PBR for OGS goes far 
beyond what is required in any other current PBRs. In addition, 
most of the provisions in the proposed PBR are very similar to 
those in TCEQ’s proposed oil and gas standard permit. Finally, 
as referenced in these comments and TXOGA’s comments, 
many requirements in the proposed PBR are as stringent as 
provisions typically found in TCEQ individual permits for major 
nonattainment area sources. By proposing an OGS PBR that 
goes far beyond the requirements of any other current PBRs and 
that, in effect, erases the distinction between PBRs, standard 
permits and individual permits, TCEQ has not complied with its 
legislative mandate to adopt a PBR tailored to and appropriate 
for, insignificant emission sources." 

Kinder Morgan "appreciates the opportunity to comment on the 
proposed revisions to the Oil and Gas PBR §106.352 and Stan
dard Permit. Kinder Morgan affiliates operate in the Oil and Gas 
Industry and will be substantially affected, in a negative way, by 
this major change in how PBRs are structured and applied to 
this industry. In many cases, the proposals are more stringent 
than the requirements in the areas around the country desig
nated as nonattainment with the National Ambient Air Quality 
Standards (NAAQS). At the same time, some of the propos
als have the potential to raise additional operational or safety 
concerns, in addition to the significant financial impacts. We do 
not believe that the Commission intended these consequences 
because the Commission wants to be no more stringent than 
federal regulations. Please note that as drafted, this proposed 
revision subjects the oil and gas industry to more onerous re
quirements than other similar industries which do not use PBR 
§106.352 but which use another PBR. This proposed PBR revi
sion is overly prescriptive and deviates from historical PBR phi
losophy in that until now if a "facility," as that term is defined in 
Texas, could qualify for a PBR by staying below the emission 
thresholds in §106.4, a PBR could be used. As currently pro
posed, the PBR could no longer be used at the "facility" level 
and an oil and gas site (OGS) would not only have to meet these 
thresholds but also install emission controls even though there is 
no modification or other trigger to install controls under existing 
clean air quality requirements. This is inapposite to all existing 
PBR and Clean Air Act requirements." 

The commission disagrees that this PBR contains requirements 
stricter than state or federal law or that the evaluation has been 
insufficient. The PBR as adopted specifically ensures that com
pliance with state and federal statutes are clearly demonstrated, 
and are consistent with traditional impacts evaluation methods 
to provide such a demonstration. This action has included pub
lished formal and informal explanations of the scope that the 
PBR is intended to address, determinations of necessity, and 
careful consideration of appropriate limits and scope. If an appli
cant can establish that their facilities and operation at their loca
tion are unique and should not need to meet the emission limita
tions of this standard permit, they may apply for a case-by-case 
NSR permit. 

One of the commentors raised concerns about several specific 
proposals, including: 1) the heat input limits for small boilers; 2) 
fuel monitoring requirements for heaters;  3) fugitive monitoring  
requirements; 4) emissions requirements for engines; 5) BMPs 
for engines; and 6) tank and vessel color requirements. The 
commission carefully evaluated these issues as described in the 
following: 

1) Small boiler NSPS requirements in NSPS Subpart Dc has 
no applicable requirements for gas fired steam generating units 
which  are  the type of units  expected at OGS. The proposed PBR 
and standard permit have no heat input requirements for any 
steam generating units other than a requirement to keep records 
of fuel use and hours of operation only if the applicant claims less 
than 100 percent utilization of the facility. Without evidence of 
actual usage, an applicant, the state, and the public would have 
no way of determining how much a facility operated during any 
given time period and whether an applicant abided by a certi
fied claim of less than 100 percent utilization. As this PBR and 
standard permit are part of the minor NSR program approved in 
Texas’ SIP, this condition is expressly required by federal rules in 
that permits and their associated emission limits must be practi
cally enforceable; 

2) Fuel monitoring for heaters as compared to NSPS Subpart Dc 
shows that the federal rules have no applicable requirements for 
gas fired steam generating units which are the type of units ex
pected at OGS. The proposed PBR and standard permit have 
no requirements for any steam generating units other than a re
quirement to keep records of fuel use and hours of operation only 
if the applicant certifies less than 100 percent utilization of the fa
cility. Without evidence of actual usage, an applicant, the state, 
and the  public  would have no way  of  determining how  much  a  
facility operated during any given time period and whether an 
applicant abided by a certified claim of less than 100 percent uti
lization. As this PBR and standard permit are part of the minor 
NSR program approved in Texas’ SIP, this condition is expressly 
required by federal rules which require permits and their associ
ated emission limits to be practically enforceable; 

3) Fugitive monitoring requirements vary from quarterly physical 
inspection to standard LDAR and enhanced LDAR, depending 
on potential of emissions. Basic fugitive monitoring is not ad
dressed in NSPS Subpart KKK and is necessary under the PBR 
and standard permit to ensure that leaking components are iden
tified and fixed prior to substantive emissions being released into 
the atmosphere. The minimal effort required for this inspection to 
prevent unnecessary emissions from equipment failure is a rea
sonable expectation to ensure proper operation of facilities. The 
LDAR requirements under the standard permit are long-stand
ing BACT, which must be used by standard permits. The fugi
tive monitoring requirements have several specific thresholds 
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for VOC monitoring in Table 9 of subsection (m), most specif
ically exempting monitoring for components where the VOC in 
the component has a vapor pressure less than 0.044 psia at 68 
degrees F or the maximum process operating temperature. This 
is more stringent than the very old Subpart KKK, but is consis
tent with long standing BACT for fugitive monitoring in permits;  

4) Engine emission limits in 40 CFR Part 60 NSPS JJJJ only 
applies to engines manufactured in 2007 or later. This repre
sents a very small percentage of the engines the commission 
regulates or would expect to permit under the proposed PBR 
in the immediate future. The proposed PBR incorporates Sub
part JJJJ and adds emission standards to the engines not reg
ulated by that subpart. If the commission only relied on Sub
part JJJJ, all engines manufactured before 2007 would have no 
emission standard. This would represent a serious backsliding 
on current control requirements since §106.512 governed OGS 
engines for at least 20 years. The proposed PBR applies the rich 
burn engine technology deemed acceptable in Subpart JJJJ to 
the vast majority of rich-burn engines not regulated by that Sub
part. Rich-burn engines greater than 500 hp would be expected 
to have an incremental gain in control efficiency by January 1, 
2020 under the revised PBR which is not unreasonable to ex
pect. BACT requires more strigent, immediate limitations and 
upgrades sooner, however under the standard permit, the com
mission recognizes the challenges of upgrading the numerous 
engines. Therefore the commission has allowed a scheduled 
approach to upgrading engines to BACT under the standard per
mit. 

5) BMPs for engines were reviewed against 40 CFR Part 60 
NSPS JJJJ which only applies to engines manufactured in 2007 
or later. This represents a very small percentage of the engines 
the commission regulates or would expect to permit under the 
proposed PBR in the immediate future. The proposed PBR in
corporates Subpart JJJJ and adds emission standards to the en
gines not regulated by that subpart so that all spark-ignited en
gines have an emission standard. If the commission only relied 
on Subpart JJJJ, all engines manufactured before 2007 would 
have no emission standard. This would represent a serious 
backsliding on current control requirements since §106.512 gov
erned OGS engines for at least 20 years. The BMPs in Subpart 
JJJJ are in addition to the numerical emission standards in that 
Subpart. The commission took the BMPs of Subpart JJJJ into 
account when changing the proposal in response to comments. 
Recordkeeping required by Subpart JJJJ will also be applicable 
to the PBR to minimize duplication of effort. No engine that has 
an emission standard under federal law was required to meet 
a lower emission limit in the PBR. The PBR fills in the gaps in 
the federal standards. BACT requires more strigent, immediate 
limitations and upgrades sooner, however under the standard 
permit the commission recognizes the challenges of upgrading 
the numerous engines. Therefore the commission has allowed 
a scheduled approach to upgrading engines to BACT under the 
standard permit; and 

6) The requirements in the PBR for tank and vessel color have 
been revised to be optional for the PBR and are provided only as 
a standard for applicants to use if they wish to claim a reduced 
percentage of tank emissions in order to meet impacts limita
tions. This is listed under BMP to ensure that all equipment is 
maintained in good working order and operated according to de
sign. The conditions set forth in the BMP section are necessary 
to ensure that equipment on-site is maintained as intended and 
not left to deteriorate. If this equipment was left to deteriorate be
yond design parameters then the calculated emissions from this 

equipment could not be accurate. For standard permits, new and 
changed tanks and vessels which have a potential of 5 tpy VOC 
are required to meet color requirements, consistent with over 20 
years of BACT determinations. 

In general, the purpose of this rulemaking is to increase protec
tion of the environment and reduce risk to public health, it is not 
expected that this rulemaking will adversely affect in a material 
way the economy, a sector of the economy, productivity, jobs, 
the environment, or the public health and safety of the state or 
a sector of the state. Furthermore, while the rulemaking does 
not constitute a major environmental rule, even if it did, a regula
tory impact analysis would not be required because the rulemak
ing does not meet any of the four applicability criteria for requir
ing a regulatory impact analysis for a major environmental rule. 
THSC, §2001.0225 applies only to a major environmental rule 
which: 1) exceeds a standard set by federal law, unless the rule 
is specifically required by state law; 2) exceeds an express re
quirement of state law, unless the rule is specifically required by 
federal law; 3) exceeds a requirement of a delegation agreement 
or contract between the state and an agency or representative 
of the federal government to implement a state and federal pro
gram; or 4) adopts a rule solely under the general powers of the 
agency instead of under a specific state law. The rulemaking 
does not meet any of the four applicability criteria listed in Texas 
Government Code, §2001.0225 because: 1) the rulemaking is 
designed to meet, not exceed the relevant standard set by fed
eral law; 2) parts of the rulemaking are directly required by state 
law; 3) no contract or delegation agreement covers the topic that 
is the subject of this rulemaking; and 4) the rulemaking is autho
rized by specific standard permits of THSC, Chapter 382 (also 
known as the TCAA). 

There are many required records to be kept to demonstrate com
pliance with the PBR. The recordkeeping is required by §106.8, 
but to ensure practical enforceability the commission has stated 
what records need to be kept for demonstrating compliance un
der this PBR. However, in any instance in which records are be
ing kept for other purposes, but show the same information, this 
will be acceptable to the commission. This will require no ad
ditional paperwork, man-hours, or time to demonstrate compli
ance. Although this rule is longer than the previous PBR, in order 
for the commission to allow maximum flexibility for this diverse 
industry,  the PBR  had to be expanded  for this  flexibility. The 
commission has addressed the cost of the PBR package in pre
vious response to comments.  

ETC commented that, "There are provisions in the proposed 
PBR that are more restrictive than those imposed by federal law, 
thereby creating inconsistencies with the federal requirements. 
These inconsistencies will lead to unnecessary confusion during 
the implementation and enforcement of the proposed PBR. Ex
amples of PBR requirements that are inconsistent with federal 
law include the following: (i) The PBR would require a demon
stration of compliance with NAAQS for existing unmodified mi
nor sources; whereas the federal Clean Air Act only requires a 
NAAQS compliance demonstration for new construction or mod
ifications at PSD major sources; (ii) The PBR would require an 
impacts review on unmodified sources at a site where there are 
new or modified sources; whereas federal PSD/NSR rules only 
require an impacts review of the "project." Unmodified sources 
at the site are not considered part of the project and are not sub
ject to emissions impacts review under federal law; and (iii) The 
PBR would use lbs/hr figures as a basis for determining whether 
a site would be subjected to registration and possible pre-ap
proval requirements under Level 1 or Level 2; whereas federal 
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rules under Title V and the PSD program base similar determi
nations on the use of less onerous tons-per-year (tpy) figures." 

NAAQS are federal standards, and must be met whether or not a 
demonstration is required. As stated in a previous response, the 
state must have a program that ensures all stationary sources, 
not just major sources, protect or maintain the NAAQS. The PSD 
program addresses major sources and major modifications to 
existing major sources. The commission, through the TCAA, de
velops and maintains a minor source program to meet the federal 
requirement. In addition, the PSD program only applies to cer
tain regulated pollutants. The TCAA requires the commission to 
evaluate all air contaminants. The commission has determined 
that it is appropriate to consider site-wide emissions rather than 
simply project emissions to determine the environmental impact 
as air emissions that occur from previously authorized and new 
sources together contribute to ambient air quality. The commis
sion has also determined that short-term emission rate limits are 
necessary in the rule and that the short-term limits are not just 
a conversion of the tpy limits for various reasons, but accurately 
represent the hourly releases which occur from an authorized 
site to demonstrate impacts and provide a direct correlation to 
the hourly ambient standards in state and federal law. 

The commission must enforce the TCAA and TCEQ rules, and 
must ensure that its minor NSR program is consistent with the 
Federal Clean Air Act. On January 6, 2011, the EPA proposed 
disapproval of Montana’s state implementation plan (SIP) revi
sion for Oil and Gas facilities. This proposed disapproval was 
based on the fact that Montana’s SIP did not include a minor 
source program that complies with §110(a)(2)(C) of the Fed
eral Clean Air Act. EPA states that it reviews six criteria upon 
which it bases SIP approvals. EPA stated that Montana failed to 
meet these criteria: practical enforceability; notification prior to 
construction; specific time period for limitations to apply (hourly, 
daily, monthly, and/or annual); technically accurate emission lim
itations; specific monitoring, recordkeeping and reporting; and 
what specific sources the rule covers. 

Montana is also moving away from issuing a permit for  each  
facility to only having registration of each facility, and allowing 
those with a permit to void the current permit and shift their permit 
to registration. EPA believes this to be potential back-sliding in 
regards to NAAQS, PSD, and attainment. 

In this adoption, all six items are addressed. The adoption in
cludes: both hourly and annual limits to address both the hourly 
and annual NAAQS; the requirements of the rules for practical 
enforceability; notification prior to construction; technically ac
curate emission limitations based on NAAQS, state air quality 
standards, and ESLs; monitoring, recordkeeping, and reporting 
requirements; and a list of sources covered under the rule. 

TXOGA stated that, "The state laws cited by TCEQ as the 
basis for the proposed PBR in the preamble are Texas Water 
Code, §5.103 and §5.105 (concerning general powers and 
rulemaking in general), and Texas Health and Safety Code, 
§§382.017 (general policy and rulemaking), 382.002 (policies 
and purposes), 382.011 (General Powers and Duties), 382.012 
(State Air Control Plan), 382.051 (general permitting authority), 
382.05196 (Permits by Rule), 382.0518 (generally establishing 
regulations for facilities that have the potential to emit), and 
382.057 (exemptions from permitting). Clearly, all of the cited 
state statutory authority relates either to policy or general 
powers and duties of TCEQ, but none comes close to being 
an "express requirement of state law" to adopt these particular, 

specific technical requirements for the oil and gas industry which 
would be imposed by the proposed PBR." 

The commission has not made any changes based on the com
ment. There is no specific statute  which requires a PBR to be 
developed for the oil and gas industry, or one with specific and  
certain requirements. If such a law is passed, the commission 
will actively pursue its implementation. Until such time, technical 
and administrative updates to existing PBRs follow a standard
ized process which identifies facilities, operations, planned MSS, 
typical controls, impacts and protectiveness, and practically en
forceable limits consistent with minor source authorizations in 
Texas. 

PBPA stated "Despite industry objections, it appears that you in
tend to move forward in implementing this rule. Therefore, the 
PBPA offers to participate and collaborate with TCEQ in the de
velopment of "Guidance Documents" to implement the techni
cal specifics of the proposed new rule. This would be to en
sure that the criteria and measures that are stipulated in the new 
rule are addressed using the most cost-effective and result-ef
fective technologies and approaches. This would encourage in
dustry to bring forward their best and brightest talents to max
imize the desired end of the new rule (substantially improved 
air quality). Such collaboration would also ensure that no effort 
would be spared to find emissions control technologies and best 
operational practices that have a positive economic return and 
are thus economically self-sustaining in their own right. TCEQ 
create three, focused work groups in collaboration with oil and 
gas industry professionals and other stakeholders to address the 
general and specific issues concerning economics, emissions in
ventory and emission controls. This effort need not impose inter
minable delays to TCEQ’s required time frame for updating their 
oil and gas air quality regulations. Carefully and openly selected 
panels of experts can accomplish their work over the course of 
a few months." 

The commission understands the concerns and is very con
scious of fiscal responsibility and useful tools. As a part of the 
initial implementation of this revised PBR, the commission is 
committed to providing various opportunities for companies, 
trade associations, and the general public to provide input on 
various registration and compliance issues. The commission 
has held two stakeholder meetings and two comment periods 
(one formal and one informal) and has been working with 
various oil and gas companies and environmental consultants 
over the last year to build the rule package. The commission 
has further extended the period for consideration to January 26, 
2011 to allow sufficient time for all parties to review available 
information as well as provide the opportunity to resolve remain
ing concerns. The is committed to continue working with any 
companies/individuals to further refine the rule, make changes 
to it in the future if needed, and issue guidance. 

The PBPA stated that, "It would have been, and would be, far 
better for TCEQ to work directly with industry and its technical as
sistants and legal representatives to craft a new rule that would 
be to the benefit of all. The State should therefore put aside this 
proposed new rule while a TCEQ-industry task force is created to 
craft an effective rule within a reasonable time frame. Everyone 
would learn and benefit from such an exercise,  and all  Texans  
would be far better served." 

The commission has been working informally with industry 
throughout the state since 2004 on updates and possible re
quirements, including several stakeholders meetings around the 
state and locally in Austin. The commission is also committed to 
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continuing to work with all interested stakeholders in developing 
consistent, easy-to-understand tools for emission estimates, 
registrations, and compliance demonstrations. 

Senator Davis stated "the key to responsible drilling in Barnett 
Shale is increased monitoring, enforcement and open commu
nication with the public. We must have reliable, trustworthy and 
transparent data to ensure that the state of Texas is protecting 
the health and safety of our families living in the midst of gas 
drilling." 

The commission agrees with the comment. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko stated, 
"The Legislature authorized TCEQ to promulgate standard per
mits for new or existing similar facilities if the TCEQ finds, among 
other things, that the standard permit will be enforceable and 
TCEQ can adequately monitor compliance. The overall, general 
intent behind the legislation authorizing the issuance of PBRs 
and standard permits was founded on permitting flexibility. Al
though the legislative intent was for PBRs and standard permits 
to initially apply to grandfathered facilities, the plain language 
of the statute indicates that the legislative intent was also that 
PBRs and standard permits continue in existence as a more flex
ible method of authorization for new and other existing facilities 
than the traditional "restrictive pre-construction permit program 
that is far more strict than most permitting programs in other  
states. With regard to standard permits in particular, the leg
islative record indicates that standard permits were intended to 
provide "more flexibility" to encourage existing grandfathered fa
cilities to obtain an authorization, and to allow new facilities to 
obtain coverage under the new, more "flexible" approach as well. 
The legislative record, therefore, clearly indicates that the Legis
lature granted TCEQ with the authority to promulgate PBRs and 
standard permits as a more flexible mechanism of authorization 
when compared to an individual permit. Furthermore, although 
the Legislature created the authority to promulgate PBRs and 
standard permits to address the grandfathered facility issue, the 
Legislature clearly intended for new and existing facilities to have 
the option of utilizing PBRs and standard permits as a more flex
ible authorization even after the grandfathered facility issue was 
resolved. The proposed PBR and proposed standard permit, 
however, would impose onerous and prescriptive requirements 
on an OGS that are more akin to requirements that are applicable 
to facilities that must obtain state and/or federal NSR permits. No 
other PBR or standard permit comes close to being as onerous, 
prescriptive, or complicated as the proposed PBR and proposed 
standard permit would be. Moreover, TCEQ’s own air monitoring 
and toxicological studies (as detailed above) have demonstrated 
that OGS operating in accordance with the TCEQ’s current PBR 
or standard permit for OGS are making insignificant contributions 
of air contaminants to the atmosphere. 

ETC commented that the proposed PBR would create excessive 
reliance on case-by case-review. For example, the proposed 
impacts reviews and modeling demonstrations would drive site-
specific emission limits. In addition, the requirement in the Level 
2 PBR relating to preconstruction approval would create a situ
ation where agency judgment would have to be exercised on an 
ongoing, particularized basis. In such an instance, there would 
be little or no difference between the process used under the 
PBR and that used in traditional case-by-case permitting. The 
inclusion of provisions that are not self-executing but rather re
quire the exercise of judgment by TCEQ staff (and occasionally, 
pre-approval by TCEQ) would add confusion, uncertainty; and 
slow the permitting process. This defeats the very purpose of a 

PBR and, in the case of the Level 2 preconstruction approval it 
would have the potential to create an unnecessary impediment to 
oil and gas production, which could significantly harm the Texas 
economy." 

The commission agrees in general with the statements of the 
commenter. The mechanisms of PBR and standard permits are 
more streamlined than case-specific permit reviews, and con
tinue as such under the new PBR. The PBR does not require: 
public notice (which would add months to each review and cost 
up to $5,000); BACT (many controls which are optional in the 
PBR would be mandatory); a case-specific set of special condi
tions and recordkeeping requirements; and is a mandatory pre-
construction authorization. To provide this flexibility, the require
ments must be protective and cover all potential emissions and 
sources. Further, PBRs must be insignificant, comply with all 
applicable state and federal standards, rules, requirements, and 
limitations. The PBR accounts for all of these factors, and its 
complexity ensures insignificance of these facilities. The com
mission also recognizes that since permitting is done on a worse-
case scenario, it would expect to see no exceedances of a cri
teria air contaminant from monitoring, since normal operation 
would be less than the permitted allowance. 

Encana requests the "TCEQ to consider the economic impact 
that the industry will incur if the implementation of quarterly per
formance test for each engine and testing after a sensor replace
ment or major maintenance becomes final in the rulemaking. En
cana believes that a good maintenance plan and semi-annual or 
annual performance testing should be sufficient to ensure the 
proper operation of the engines. Encana would like the TCEQ 
to consider a phased approach to engine testing incorporating 
engine size and location." The letter from Encana has a table of 
an example that "the TCEQ should consider." 

The commission has evaluated the economic impact of the new 
PBR OGS rule. The commission changed engine quarterly test
ing for all OGS under PBR to semiannual testing for only OGS 
subject to Title V requirements. The semiannual testing of en
gines is expected to cost about $45.00 for stain tubes for each 
semiannual test and require about 20 minutes of labor time per 
each semiannual test. Increased labor cost will vary based on 
the hourly cost of labor. The use of stain tubes requires min
imal training, and training costs for such use are expected to 
be minimal. Labor costs are expected to be internal costs not 
costs due to consultants or testing companies. The increased 
recordkeeping costs  are expected to be minimal.  Otherwise, re
quirements for engines were not changed in the new PBR OGS 
rule in comparison to PBR §106.512, except for changes that 
matched federal rule requirements. The commission did not 
consider changes to match federal rule requirements to cause 
increases in cost due to the new OGS PBR rule itself. Due to 
these changes, engine costs are expected to decrease qualita
tively overall. Therefore, there are no other cost increases as
sociated with engines. 

PBPA commented that, "In tandem with the economic analysis 
called for above, that TCEQ similarly collaborate with industry 
environmental engineers and scientists to develop and coordi
nate on emission estimation methodologies which are robust, 
efficient and cost-effective. In lowering emissions Thresholds 
for VOCs, H2S and S02 so drastically (and beyond that which is 
required in other oil and gas producing states) TCEQ is impos
ing tremendous difficulties for sour oil/gas production facilities, 
due to the difficulty in reducing VOCs and H2S without exceed
ing the SO2 

emission threshold of 15 tons/yr. The requirement 
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for painting storage tanks a reflective color is also onerous and, 
in many cases, unsightly. We believe that there needs to be rea
sonable flexibility so that the total emission profile from a facility 
can be calibrated according to the produced oil/gas characteris
tics, taking into account logistical and economic considerations. 
We therefore propose that TCEQ work with industry engineers 
to develop emission control strategies which optimize air quality 
benefits while taking into account, and making reasonable al
lowance for, economic and logistical considerations." 

The commission considered this comment along with others, and 
the economic impact associated with this rule package has been 
assessed. The thresholds for the various pollutants have been 
updated based on refined modeling parameters. All controls in 
the PBR are voluntary. The light tank paint color is what the com
mission recommends with this rule as a simple way to reduce the 
amount of air emissions from tanks; it is not a requirement. 

Registration and Scope of Authorization 

TPA commented that, "Vague provisions in the proposed PBR 
should be clarified. To be useful and effective, a PBR must be 
clearly and precisely drafted and its terms must be free from con
fusion and issues of interpretation. Yet the proposed PBR fails 
to provide certainty even on fundamental matters such as which 
facilities would be covered by the new rule. Nowhere in the rule 
is there a precise definition of key terms such as "production," 
"potential to emit (PTE)," "project," or "operationally related."" 

The commission partially agrees with this comment and has in
cluded various clarifications and additions of terms to ensure 
understanding and transparency when using this PBR. Where 
Terms that are of common understanding and their use is al
ready outlined in TCEQ or EPA guidance, the rule has not been 
updated. 

TXOGA requested that "registration, certification, represented, 
and authorization need to be clearly defined since they are used 
in various places throughout the regulation and it is unclear what 
each means." 

The commission partially agrees with this comment and has in
cluded various clarifications and additions of terms to ensure 
understanding and transparency when using this PBR. Where 
Terms that are of common understanding and their use is al
ready outlined in TCEQ or EPA guidance, the rule has not been 
updated. 

Pioneer commented that, "At the Stakeholder Meeting held on 
August 31, 2010, staff mentioned that drilling and related ac
tivities are not covered by this PBR §106.352. Please clarify 
this exclusion in the final rule and specifically detail that drilling, 
workovers, and completions (including freeing) are not covered 
by this PBR. Please also clarify the scenario if a workover rig is 
brought in after a well has been producing for a period of time 
under the new PBR. Next, well tests vary in duration and are cur
rently regulated by the Texas Railroad Commission. Generally 
it is unknown how long a well test will last until it is conducted. 
Furthermore, they  often last up to 1 week  which is still  a tempo
rary source of emissions. Sometimes, as in Pioneer’s Permian 
Basin operations, a well test can be intermittent and extend over 
a period  of weeks or months in order to understand the nature 
of the producing environment. For example, a well test could be 
conducted for a 24-hour period once per week for the initial 3 
months. Pioneer requests that Intermittent testing, that may ex
ceed 72 hours in total, also be recognized in the final rule as a 
temporary source of emissions." 

The commission partially agrees with this comment, but has not 
changed the rule in response. The terms used by the commenter 
do not have consistent, common meaning to regulators, the gen
eral public, or even the oil and gas industry. It is not the com
mission’s intent to have this PBR authorize emissions from any 
activity excluded under the TCAA, specifically mining (referred to 
here as drilling) and limited duration well tests. The types of ac
tivities which are likely included under these terms are expected 
to include "workovers." However, even if well tests typically can 
take a week or more, the current statute only excludes them for 
72 hours, and regardless of their temporary or intermittent sta
tus, are otherwise required by law to obtain an authorization. 

Devon commented that, "The language concerning the definition 
of a facility implies that a well test or drilling activity lasting 72 
hours or more is considered a stationary source and would be a 
covered source in the proposed PBR. These activities are short 
in duration, far less than 12 months, which is the typical time 
used to establish a stationary source. Further, emissions from 
temporary oil and gas facilities are covered under §106.353 and 
allows for a period not to exceed 90 days where the purpose is 
"to test the content of a subsurface stratum believed to contain oil 
gas and/or establish the proper design of a permanent fluid-han
dling facility." Therefore, the language in subsection (b)(1) of the 
PBR should read, "Facility is a discrete or identifiable structure, 
device, item, equipment, or enclosure that constitutes or con
tains a stationary source. Stationary sources associated with a 
mine, quarry, drilling, workovers, completions, or well tests are 
not considered facilities." 

The commission respectfully disagrees with this comment and 
has not changed the rule in response. The TCAA clearly defines 
a facility and specifically includes well testing after 72 hours. 
There is also no state or federal statute which holistically ex
empts temporary facilities or sources from requirements of air 
permitting. In fact, there is only one exception to a temporary 
facility being considered a stationary source, and that EPA pol
icy is only for off-road engines at a specific location less than 
12 months. No other temporary or transitory facility is exempted 
from obtaining an authorization under Texas air permitting rules 
and laws. The commission does note however, the precedent 
of §106.353 and has incorporated the requirements of this PBR 
§106.353 into the revised registration and notification require
ments of this PBR. 

EDF commented that, "The final rule should incorporate emis
sions from natural gas well activities into authorizations in order 
to adequately protect public health. Otherwise, the TCEQ should 
identify any statutory or jurisdictional basis for the TCEQ to ex
empt natural gas wells from coverage under the PBR or standard 
permit. Given the discrete yet predictable nature of emissions 
from natural gas well activities like completions, re-completions, 
workovers, and unloading, one approach to incorporating the re
sultant emissions would be to treat them as planned MSS emis
sions." 

It is not the commission’s intent to have this PBR authorize 
emissions from any activity excluded under the TCAA, specif
ically mining (referred to here as drilling) and limited duration 
well tests. The types of activities described by the commenter 
(completions, re-completions, workovers) all involve actions 
taken by operators in the well or "down hole" and are considered 
part of the drilling process, and therefore beyond the jurisdiction 
of the air permits program. 

Mayor Calvin Tillman of DISH commented that, "The rules should 
include all equipment regardless of ownership." 
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The commission has not changed the rule in response to this 
comment. The TCAA clearly limits the authority of air permitting 
to the owner or operator of facilities. The laws and regulations 
on both the state and federal level clearly limit the jurisdiction of 
the commission in this regard. 

Targa commented that the words "or interest" need to be re
moved from the definition. Anything beyond common operator 
will not work in an industry full of joint ventures and complicated 
contracts. The word "interest" is not included in the definition of 
site in Title V (see the definition in Chapter 122). 

The commission agrees with this comment and has revised the 
language of subsection (b)(3)(B) to be consistent with the defi 
nitions in 30 TAC Chapter 122. 

Pioneer requested that the commission define what is meant by 
"interest" in the rule or preamble to provide clarity for future ref
erence. It is common in the oil and gas industry that two or more 
companies have control over different equipment at an OGS. For 
example, often metering and pigging facilities may be set by a 
third party on Pioneer locations. The rule or preamble must clar
ify how ownership is determined at an OGS. 

The commission agrees with this comment and has revised the 
language of subsection (b)(3)(B) to be consistent with the defini
tions in 30 TAC Chapter 122. The commission also clarifies that 
the responsible permit holder is the operator with daily control. 

EDF supported the ability of the commission to deny an appli
cation for good cause. There are many scenarios foreseeable 
where some discretion would be warranted to avoid having to is
sue an automatic approval. These include site-specific consid
erations such as adjacent land uses, an applicant’s compliance 
record, complaints, and the legal burden that would be placed 
on the agency to pull a permit after the fact. 

This subsection has been revised so that the grounds for deny
ing a PBR have been replaced with additional requirements an 
applicant must meet in order to qualify for this PBR. The revised 
language states that to be eligible for this PBR, an applicant: 
shall meet the requirements of the PBR; shall not misrepresent 
or fail to disclose fully all relevant facts in obtaining the permit; 
and shall not be indebted to the state for fees, payment of penal
ties, or taxes imposed by the statutes or rules within the com
mission’s jurisdiction. 

Pioneer commented that the phrase, "For good cause" is far too 
vague and allows too much latitude for the commission. If a facil
ity meets the conditions of the PBS, it should be approved. Fur
thermore, it is not legal to deny coverage under a "good cause" 
clause for a reason not stated in the conditions for qualifying for 
coverage. 

ETC commented on subsection (c)(3) and stated that, "The PBR 
sets forth a sweeping and potentially important provision: "The 
commission may deny an application under this section for good 
cause." ETC asserts that this language is arbitrary and should 
be deleted from the proposed rule. The regulated community is 
entitled to notice as to the activities and requirements that will, 
and will not, allow parties to claim the PBR. No adequate guid
ance or notice is provided through the general and entirely vague 
notion of denial for "good cause." If parties meet the specific re
quirements of the PBR as it is finally promulgated, then they are 
entitled to apply for registration. The commission should not, 
and may not, retain a vague and unspecified power to deny, for 
some sort of "good cause,"  a registration that meets  the specific 
and detailed requirements that are contained in the rule." 

TPA also commented that in subsection (c)(3), "Good cause" is 
not a legitimate basis for denial of an application. In subsection 
(c)(3) of the proposed PBR and subsection (c)(4) of the proposed 
Standard Permit, it is provided that the commission may deny 
an application for "good cause." TPA submits that this provision 
be deleted or amended. The regulated community is entitled 
to notice as to the activities and requirements that will, and will 
not, allow parties to be registered under the PBR or Standard 
Permit. No adequate guidance or notice is provided through  the  
general and entirely vague notion of denial for "good cause." If 
parties meet the specific requirements of the PBR or Standard 
Permit as each is finally promulgated, then they are entitled to 
apply for registration. The commission should not, and may not, 
retain a vague and unspecified power to deny, for some sort of 
"good cause," a registration that meets the specific and detailed 
requirements that are contained in the rule. 

TXOGA commented that, "Good cause" is far too vague and 
allows too much latitude for the commission. If a facility meets 
the conditions of the PBR it should be approved. Furthermore, 
it is not legal to deny coverage under a "good cause" clause for 
a reason not stated in the conditions for qualifying for coverage. 

TXOGA, Anadarko, Noble, ExxonMobil, and GPA stated that 
denial for good cause is arbitrary and that arbitrary in proposed 
§106.352(c)(3) and Standard Permit proposed standard permit 
subsection (c)(4) would allow TCEQ’s commission to deny the 
proposed PBR or proposed standard permit registration for 
"good cause." If a regulated entity has met the requirements of 
the proposed PBR or the proposed standard permit, as finally 
adopted, the TCEQ is prohibited constitutionally from denying 
the authorization, as explained in more detail below. "{A} statute 
that forbids the doing of an act in terms so vague that persons 
of common intelligence must necessarily guess at its meaning 
and differ as to its application violates an essential element of 
due process." In other words, law is "void for vagueness . . . if 
it is inherently standardless, enforceable only on the exercise 
of an unlimited, and hence arbitrary, discretion vested in the 
state. "It is well-settled that statutes and ordinances that lack 
any criteria, essentially vesting the government with unfettered 
discretion to deny permits are unconstitutionally vague. 

This subsection has been revised so that the grounds for deny
ing a  PBR have been replaced with additional  requirements an  
applicant must meet in order to qualify for this PBR. The revised 
language states that to be eligible for this PBR, an applicant: 
shall meet the requirements of the PBR; shall not misrepresent 
or fail to disclose fully all relevant facts in obtaining the permit; 
and shall not be indebted to the state for fees, payment of penal
ties, or taxes imposed by the statutes or rules within the com
mission’s jurisdiction. 

The Sierra Club commented that, "It is not clear whether the 
proposal covers fugitive emissions from the fracturing process. 
Since air emissions from hydraulic fracturing pose serious health 
concerns, we request TCEQ to clarify whether it is regulating air 
emissions from the fracturing process." 

One individual requested "the TCEQ to clarify whether it is reg
ulating air emissions from the fracturing process." 

The proposed PBR and standard permit do not regulate air emis
sions from hydraulic fracturing activities. Hydraulic fracturing 
consists of pumping large volumes of chemically treated fresh 
water and sand into shale formations. The injection of the pres
surized water creates fractures in the shale, which are then held 
open by the sand. The fractures increase the surface area from 
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which the gas can be retrieved and increase the ease of mov
ing the gas. Hydraulic fracturing presents technical issues and 
policy concerns that are not found in other oil and gas activities. 
Therefore, it is not appropriate for the commission to regulate hy
draulic fracturing under the proposed PBR and standard permit. 
However, once the hydraulic fracturing process is complete at a 
particular site, the PBR and standard permit do regulate the air 
emissions from subsequent oil and gas activities at those same 
sites. 

One individual stated that, "In terms of quality, the Clean Wa
ter Act was made into law before the fracking process was de
veloped. The Old Town Neighborhood Association commented 
that, "The risk of ground water contamination has grown expo
nentially in recent years due to over 265 percent growth in natu
ral gas drilling. When combining that risk with the relatively new 
horizontal fracturing technology, that further increases the risk 
because horizontal fracturing can reach more subsurface foot
print by around 6,400 percent than the traditional vertical drilling. 
All hydraulic fracturing should be permitted only with ground wa
ter monitoring wells nearby that test the water during the life of 
the well." 

One individual recommended that, "Companies should be 
required to submit baseline tests before any exploration takes 
place. Our County Groundwater District does not have the 
authority to monitor the drilling of water well nor the amount of 
water being used by the Oil and Gas Industry. As landowners, 
we do not know what chemicals are being injected into our 
groundwater either. We also do not have any idea what particles 
are in our  air due  to a nearby Coal Plant and the Oil and Gas 
production in our area. I welcome more information and action 
on the part of TCEQ to regulate these industries." 

One individual stated that, "Companies should be required to 
submit baseline tests before any exploration takes place. Our 
County Groundwater District does not have the authority to mon
itor the drilling of water well nor the amount of water being used 
by the Oil and Gas Industry. As landowners, we do not know 
what chemicals are being injected into our groundwater either. 
We also do not have any idea what particles are in our air due to 
a nearby Coal  Plant and the Oil and Gas production in our area. 
I welcome more information and action on the part of TCEQ to 
regulate these industries." 

The commission has not changed the rule in response to this 
comment. The proposed PBR and standard permit are air quality 
authorizations and therefore, water quality issues are outside the 
scope of this rule package. Should the nature of and oil and gas 
facility’s operations require, the owner or operator may need to 
obtain separate permits to regulate water quality. 

TPA requested clarification and commented on "Subsection 
(d)(1) - Clarification is needed as to possible coverage in the 
PBR and standard permit of non-emergency combustion units. 
Subsection (d)(1) sets forth the kinds of facilities that may 
be included in a registration under PBR and standard permit. 
Subsection (d)(1)(H) lists "combustion units, including engines, 
turbines, boilers, reboilers, heaters and heater-treaters." It is 
unclear whether TCEQ intends to include only non-emergency 
combustion units in this listing. In addition, the inclusion of such 
language in the proposed PBR leaves unclear the question of 
whether emergency units may still claim the PBR §106.511. 
TPA urges the TCEQ to provide additional clarity on these 
issues." 

The commission does not intend any units that are not engines 
or turbines to be called emergency and not subject to the pro
posed rule. The commission only intends emergency engines 
and turbine to continue to be authorized under PBR §106.511. 

EPA stated that §116.620(d)(1)(D) allows changes made un
der standard permit to be authorized using PBR §106.261 
and §106.262. EPA also stated that "§116.620(d)(2)(D) and 
§106.352(d)(1)(E) excludes Liquefied Petroleum Gases (LPG), 
crude oil, or condensate transfer or loading into or from rail
cars, ships, or barges, but allows them to be authorized under 
PBR §106.261 and §106.262. Concerns have been raised to 
EPA that some PBRs (106.261 and §106.262) may not meet 
the requirements of the federally approved Texas SIP. These 
concerns have been raised in two citizen petitions filed with the 
EPA, dated August 28, 2008, and January 5, 2009. EPA will be 
evaluating the construction and use of these PBRs at a future 
date." 

The commission appreciates the concerns and will work with the 
EPA in addressing concerns with other PBRs. 

TPA commented on subsection (d)(2)(H). "Legal effect should 
not be given to the APWL. Subsection (d)(2)(H) of the proposed 
PBR and standard permit provides that one of the items not au
thorized under the PBR and standard permit is "any emission 
increase in an Air Pollutant  Watch List area for  one or more ap
plicable Air Pollutant Watch List contaminants designated for that 
area." Such a provision would mean that there would be binding 
legal consequences based on whether or not a contaminant was 
on the Air Pollutant Watch List ("APWL"). It would be inappro
priate to make coverage of the PBR or standard permit hinge 
on whether or not a contaminant was on the APWL. The APWL 
is not a formal standard promulgated by the Legislature in a 
statute or by the Commission in a rulemaking proceeding; rather, 
it is promulgated by the Toxicology Division in order to heighten 
public awareness and encourage efforts to reduce emissions. 
As such, the APWL is not the product of the sort of rigorous 
scrutiny associated with the legislative or regulatory rulemaking 
process. The Toxicology Division’s decision as to what contam
inants should be on the APWL should not serve as the deciding 
factor as to whether an emission increase is covered by the PBR 
or standard permit. Moreover, the TCEQ is once again singling 
out the oil and gas industry. No other industry is subject to this 
same limitation in terms of threshold applicability of a PBR or 
standard permit. If the chemical industry, manufacturing indus
try, or any other industry sought to use a PBR or standard permit 
to authorize an air contaminant in an area where that pollutant 
is on the APWL, then it would not be prohibited from doing so. If 
the TCEQ wishes to implement this standard, it should subject 
the APWL to a  formal rulemaking, then proceed to limit the use 
of all PBR and standard permit authorizations from authorizing 
pollutants on the APWL by use of those permit mechanisms. It is 
simply unfair and unjustified to single out the oil and gas indus
try, once again, by establishing this as a threshold standard." 

The commission has changed the rule in response to this com
ment. Although this evaluation will not be specifically required 
by rule, the commission will continue its policy and practice to 
evaluate any and all projects located in APWL areas. The use of 
the APWL is appropriate and necessary to protect areas within 
the state that have detected elevated levels of certain specific 
contaminants. The commission reviews ambient air monitoring 
data from mobile monitoring and fixed-site monitoring networks 
to assess the potential of monitored concentrations to cause ad
verse health effects. Specific chemicals in locations that are a 
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concern for adverse health effects and odor conditions are place 
in the APWL. The commission’s continuing focus and evaluation 
of projects under PBRs in the APWL areas will help the commis
sion attain its goal of improving air quality in these areas and is 
necessary due to existing monitoring problems in areas of the 
state where these, or any other similar sources, should not ad
ditionally contribute to air quality problems. 

EDF specifically supports the prohibition pertaining to emissions 
increases in APWL areas for applicable contaminants. This pro
vision will help the state to more effectively manage air quality in 
these impaired areas. 

The commission has deleted subsection (d)(2)(H). Although this 
evaluation will not be specifically required by rule, the commis
sion will continue its policy and practice to evaluate any  and all  
projects located in APWL areas. The use of the APWL is appro
priate and necessary to protect areas within the state that have 
detected elevated levels of certain specific contaminants. 

Exterran commented that, "The Texas Clean Air Act modifica
tion exemption for maintenance and replacement components 
should apply to the engine replacement and will not impede pro
gression of better performing engines and lower engine stan
dards on existing SI RICE. (Section D). The Texas Clean Air 
Act ("TCAA") allows TCEQ to adopt PBR to authorize a "new 
facility" or to "modify an existing facility" that "will not signifi 
cantly contribute air contaminants to the atmosphere" (THSC, 
§382.051 and §382.05196). Further, the TCAA specifically ex
empts from the definition of "modification of existing facility" any 
"maintenance or replacement of equipment components that do 
not increase or tend to increase" or change emissions (THSC, 
§382.003(9)). The engine is just one component of the facility 
that drives the compression of natural gas. The compression 
facility consists of integral engine components such as the en
gine, engine cooler, engine exhaust, and wiring. As with any 
facility, equipment must undergo routine maintenance and re
pair to ensure optimal operation, in which this case would in
volve removing the core engine portion of the facility and replac
ing that engine with a similar make/model to minimize downtime 
as well as provide a higher level of maintenance for the overall 
facility. Consistent with these TCAA provisions, the routine re
placement of just the engine portion of the facility (and not the 
associated cooler, exhaust or wiring portions) does not "signif
icantly contribute to air contaminants" and should not be con
sidered a "modification to an existing facility" or a "new facility" 
that requires reauthorization under a new PBR due to the re
placement alone. Recommendation: Clarify that the proposed 
PBR and standard permit apply the TCAA replacement exemp
tion from modification to engine-only maintenance replacements 
that do not increase or change the character emissions. Specif
ically, the respective proposals should be amended to read as 
follows: The proposed PBR should be amended by deleting pro
posed PBR §106.352(e)(4)(A) and moving it to a new proposed 
PBR §106.352 (f)(7) to read as follows, "Engines (excluding re
placement engines that do not increase the previously registered 
emissions or potential to emit emissions) and turbines shall meet 
the emission  and performance  standards listed  in Table 9 in sub
section (m) of this section."" 

The commission did not change the rules in response to this 
comment. A replacement engine is a new facility and must meet 
the requirements of the PBR rule, unless otherwise specified. As 
stated in subsection (b)(5) when changes occur to existing facili
ties which increase their potential to emit, or increase emissions 
above previously certified emission limits, registration of those 

facilities is required. A new engine must meet applicable federal 
requirements. Further information can be found in the section by 
section discussion for subsection (b). 

Exterran commented that, "When the engine is the only compo
nent of the facility replaced during maintenance, requiring a new 
authorization for the replacement of an engine seems to discour
age the very replacement, repair and maintenance encouraged 
by the TCAA modification exclusion. Additionally, state and 
federal engine standards which impose additional criteria and 
HAPs emission reductions on virtually all SI RICE should also 
be considered. Imposing "new authorization" requirements 
upon replacement engines already subject to aggressive state 
or federal law will create duplicative and conflicting require
ments. Recommendation: Clarify that the proposed PBR and 
standard permit apply the TCAA replacement exemption from 
modification to engine-only maintenance replacements that do 
not increase or change the character emissions. Specifically, 
the respective proposals should be amended to read as follows: 
The proposed PBR  should  be  amended by deleting proposed 
PBR §106.352(e)(4)(A) and moving it to a new proposed PBR 
§106.352 (f)(7) to read as follows, "Engines (excluding replace
ment engines that do not increase the previously registered 
emissions or potential to emit emissions) and turbines shall 
meet the emission and performance standards listed in Table 9 
in subsection (m) of this section.""  

The commission did not change the rules in response to these 
comments. A replacement engine is a new facility and must meet 
the requirements of the PBR rule, unless otherwise specified. 
As stated in subsection (b)(5) when changes occur to existing 
facilities which increase their potential to emit, or increase emis
sions above previously certified emission limits, registration of 
those facilities is required. A new engine must meet applicable 
federal requirements. The commission deleted engine testing 
requirements for VOC and formaldehyde in response to other 
comments. Further information can be found in the section by 
section discussion for subsection (b). 

Exterran noted that "in addition to the Texas Clean Air Act gen
eral permitting requirements, recent state and federal regulatory 
requirements for SI RICE continue to promote aggressive emis
sion standards on engines regardless of authorization. In other 
words, on top of the routine replacements which maintain or im
prove engine performance under the existing Standard Permit 
and PBR authorizations, SI RICE are now also subject to a more 
stringent state and federal emission standards and operation re
quirements. The following state, federal 40 CFR Part 60 NSPS 
and 40 CFR Part 61 NESHAP regulations have created lower, 
more stringent emission standards or management practices on 
SI RICE: Chapter 117 of the Texas Administrative Code imposes 
lower NOX 

standards on certain SI RICE engines. 40 CFR Part 
60 NSPS imposes lower NOX 

and VOC emission standards on 
new or reconstructed engines. 40 CFR Part 60, Subpart JJJJ. 
40 CFR 61 NESHAP has recently imposed hazardous air pol
lutant emission standards which will require catalytic control re
quirements on virtually all new and existing SI RICE greater than 
500 hp and management practices for many engines less than 
500 hp. 40 CFR Part 63, Subpart ZZZZ. Instead of imposing po
tentially duplicative and costly emission standards on existing SI 
RICE, replacement SI RICE should be subject to the applicable 
state and federal requirements already in place to impose emis
sion reductions on existing engines. Reliance on existing state 
authorizations, in addition to Texas and federal engines stan
dards, avoids disproportionately impacting replacement engines 
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in Texas when compared to other states which must only comply 
with federal standards." 

Targa "routinely moves existing engines to different compres
sor station locations to accommodate  the ever-changing natu
ral gas throughput needed as flow rates change drastically de
pending on where new wells are coming online throughout our 
gathering systems. Targa believes §106.352 should reference 
§106.512 only and incorporate by reference 40 CFR Part 60, 
Subparts JJJJ and IIII, as well as and 40 CFR Part 63, Subpart 
ZZZZ. These Federal regulations are more stringent than cur
rent §106.512 and are already determined to be protective of air 
quality by the  EPA."  

The commission has changed in the rule in response to this com
ment. The proposed PBR rule allows anything done to comply 
with other federal or states rule to also be used for state pur
poses and minimize any additional cost to industry. After a de
tailed review of submitted information and federal background 
documents for 40 CFR 63 NESHAP Subpart ZZZZ, the commis
sion has determined that the requirements of this federal stan
dard is sufficient to establish controls on formaldehyde on new  
and existing engines. This is further supported by recent moni
toring and does not show any concerns with monitored values of 
formaldehyde from engines associated with oil and gas produc
tion sites. Therefore, formaldehyde is omitted from the impacts 
evaluation requirements and emission limits for this PBR. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that the text of the rule should use  the phrase PBR, not  
standard permit. 

The commission agrees with this comment and has made this 
change. 

Phased Implementation 

Representative Lon Burnam stated his support for the state-wide 
scope of the proposed rules because drilling intensity shifts re
gionally and emphasized state-wide application gives regulatory 
consistency. 

The commission appreciates the support. The commission has 
chosen to narrow the scope of the application of this rule pack
age to ensure it has the ability to implement this rule in an effi 
cient and effective manner. The commission determined that the 
rule should apply to the area of the state with the greatest num
ber of wells located in close proximity to the greatest number of 
residents. Subsection (a)(1) provides an authorization mecha
nism for new projects and related facilities located in the Barnett 
Shale on or after April 1, 2011. The Barnett Shale area has been 
chosen because it presents the greatest challenge to the com
mission  due to the high volume of current  drilling sites  and its  
close proximity to dense urban populations. The implementa
tion of the rule in the Barnett Shale area only will give the com
mission an opportunity to evaluate its administration of the new 
rule  in  the area that presents the  greatest administrative chal
lenge. By demonstrating that the commission can apply the rule 
in an efficient and effective manner in the Barnett Shale area, 
the commission can further evaluate the benefits of state-wide 
application. 

EDF stated "The TCEQ should phase in a requirement that exist
ing facilities statewide, or at least in the East Texas Region, must 
obtain a new OGS authorization within 3 years of rule adoption, 
or 18 months in nonattainment areas or affected counties. Such 
a requirement would ensure that emissions from thousands of in
dividual OGS sites in the Region are protective of public health. 

For the rest of the state, the TCEQ should require any facility fil
ing only for an MSS permit under §106.352(b)(7) to provide certi
fied estimates of emissions from their site demonstrating current 
compliance with their previous claim of authorization under this 
section." 

The commission has chosen to narrow the scope of the applica
tion of this rule package to ensure it has the ability to implement 
this rule in an efficient and effective manner. The commission 
determined that the rule should apply to the area of the state 
with the greatest number of wells located in close  proximity to  
the greatest number of residents. Subsection (a)(1) provides an 
authorization mechanism for new projects and related facilities 
located in the Barnett Shale on or after April 1, 2011. The com
mission has not changed subsection (b)(7) and existing autho
rized facilities, or group of facilities, at an OGS must only meet 
subsection (i) no later than January 5, 2012. 

ETC recommended "A period for transition to the new PBR re
quirements should be included. The re-authorization require
ments that will be imposed upon facilities that are new or that 
are increasing emissions should not be instantly imposed. If a 
triggering event (e.g., a site change that increases emissions) 
resulted in immediate application of the re-authorization require
ments under the proposed PBR, this might create a situation 
where the facility would instantly fall into non-compliance. A facil
ity may need time in order to alter certain site components so as 
to comply with the re-authorization requirements. Accordingly, 
the rule should be revised  to  include a period  of 6 months  for  
complying with any re-authorization requirements, so that facili
ties have sufficient time to achieve compliance with the new reg
ulatory requirements." 

After further analysis of comments, the commission has created 
a combined notification and registration system. Information on 
new projects will be required prior to construction, and informa
tion would be electronically submitted and available on-line al
most immediately. Within 90 to 180 days (depending on scope 
of project) registered or certified information will be submitted for 
equipment, materials, and operations. This delay will provide an 
opportunity for confirmation of such details which are essential 
to accurately estimate emissions, and longer periods of time are 
only allowed for the smaller groups of facilities. For new projects 
in the Barnett Shale area, the new requirements are effective 
April 1, 2011. For all other projects in the state, only subsection 
(l) which consists of the requirements of the version of §106.352 
repealed in this adoption, will continue to apply. 

TAEP opposed the requirements and stated "Short of terminating 
this rulemaking, the Alliance would urge that you slow the rate 
of the rulemaking and its statewide implementation. We would 
urge you to integrate the necessary MSS into the current PBR." 

The commission partially agrees with the commenter and is mak
ing the new PBR effective for new projects in the Barnett Shale 
area on April 1, 2011. The commission respectfully disagrees 
with otherwise delaying this rulemaking and only update the pre
vious version of §106.352 for planned MSS. The commission 
will continue to look at an effective authorization mechanism for 
the rest of the state including MSS. Once any rule is opened for 
substantive technical requirements, it has been the consistent 
practice of the commission to ensure that all related technical re
quirements are based on current science and knowledge. The 
previous PBR had not been updated in over 20 years and there 
has been substantial changes in accurately characterizing and 
quantifying emissions, available recovery techniques, and en
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suring protection of public health and welfare based on current 
ESLs and ambient air quality standards. 

The PBPA also was concerned and stated "It is extremely impru
dent to hit the industry with this much new regulation this fast. 
There is no gradual lead-up to the massive and expensive new 
requirements and associated, imposed new costs." 

The commission respectfully disagrees with the commenter that 
the revised requirements and changes to the PBR and standard 
permit are being adopted too rapidly. The commission has been 
working informally with industry throughout the state since 2004 
on updates and possible requirements, including several local 
and Austin stakeholders meetings. As discussed above, the 
commission has also carefully scrutinized all new costs asso
ciated with the revised requirements and minimized costs and 
expectations where appropriate. The preconstruction registra
tion requirements have been replaced with notification and 90 
to 180-day follow up registration submittal through the ePermits 
system with an immediate response. This process is intended 
to provide information to the public and commission, as well as 
ensure no economic delays. 

Encana stated "TCEQ could make greater differentiation 
between sources in attainment versus nonattainment areas 
allowing more flexibility in attainment areas. The proposed PBR 
requirements do not differentiate between facilities located in 
attainment versus nonattainment areas. Encana would like 
the TCEQ to consider modifying the PBR requirements to take 
into account attainment areas and nonattainment areas, many 
of the monitoring requirements proposed in the PBR such as 
the site LDAR program are similar to programs put in place in 
nonattainment areas in other states. Because of the variation in 
location of OGS across the state of Texas, Encana believes it is 
appropriate to make distinctions in monitoring requirements for 
attainment and nonattainment areas." 

The commission has not changed the rule in response to this 
comment. The requirements of BMPs, emissions limits, protec
tiveness, monitoring, sampling, and recordkeeping are appropri
ate for any new project. Consistent with the Texas Clean Air Act 
(THSC, Chapter 382), the PBR is adopted with requirements to 
ensure insignificance, practical enforceability, and protection of 
the general public. 

Encana additionally commented that the PBR should take into 
account the different conditions in regions across the state. 
Other states have established a precedent for this approach. 
States such as Colorado and Wyoming have tailored their 
rules for air pollution controls of OGS based upon various 
geographical and operating conditions for the respective areas 
in each state. The TCEQ should consider the development of 
a "basin-wide" segmented approach to be applied to different 
conditions and regions in the state. This approach would help 
address Encana’s concerns stated above regarding different 
requirements for attainment and nonattainment areas. 

The commission has chosen to narrow the scope of the applica
tion of this rule package to new projects located in the Barnett 
Shale area. Other states laws and rules are based on individ
ual state’s statutes which are not the same as those in Texas. 
Additional restrictions on projects and facilities in nonattainment 
areas are stipulated in 30 TAC Chapters 115 and 117 and are 
more stringent than those in the revised PBR. 

TXOGA, Anadarko, Noble, ExxonMobil, and GPA commented 
that the statute requires TCEQ to recognize circumstances in 
which there may be a need to control air emissions in one area 

of the state but not another. TCEQ is required to consider "the 
fact that a rule and the degrees of conformance with the rule 
that may be proper for an essentially residential area of the state 
may not be proper for a highly developed industrial area or a rela
tively unpopulated area. "Thus, the Legislature expressly directs 
TCEQ to adopt air quality rules that are tailored to address spe
cific issues in specific areas or geographic regions, rather than 
adopting statewide rules, if statewide rules are not warranted. 

The commission determined that the rule should apply to the 
area of the state with the greatest number of wells located in 
close proximity to the greatest number of residents. Therefore, 
the commission has included subsection (a)(1) which provides 
that only new projects and related facilities located in the Barnett 
Shale area will be subject to subsections (a) - (k) on or after April 
1, 2011. Other areas in the state with air quality problems are 
designated as nonattainment and have additional restrictions as 
adopted in Chapters 115 and 117 to address those issues, and 
those requirements are more stringent than the adopted PBR, 
as consistent with the statute. 

TAEP recommended that the new PBR and standard permit 
should be implemented first in those areas of the state that 
currently have health or safety issues, (nonattainment or near 
nonattainment areas) and those areas with the greatest popula
tion." They also stated that the rule should be focused on those 
areas of Texas that have current air quality or health and safety 
issues. TCEQ should concentrate in the areas of the state that 
are currently in nonattainment or near nonattainment. TCEQ 
should focus on geographic areas where there is a high activity 
level of drilling and production. TCEQ should then focus on 
high volume production with high potential to emit. TAEP would 
believe that the new rule should be limited to the Barnett Shale 
until such time that the results of the Barnett Shale Special 
Inventory have been completed, and reviewed, and that TCEQ 
establish that natural gas drilling and production is a major 
contributor to health and safety risks for the citizens of the area. 

TIPRO commented that rules should be targeted toward areas of 
high population or high density of wells. TIPRO does not want to 
cause asthma in children, and it wants to help citizens stay happy 
and healthy. This can be done in a cooperative manner and asks 
that the TCEQ consider a regional, rather than a statewide ap
plication of the new rule package for PBR, regardless of what 
it looks like at time of adoption. Efforts to address air quality is
sues should focus on areas in which air quality has been officially 
established as problematic by EPA standards. Oil and gas op
erators in largely rural, remote areas should not have to abide 
by the same standard as those who operate in close proximity 
to urban areas. 

The commission partially agrees with the commenter and is mak
ing the new PBR effective for new projects in the Barnett Shale 
area on April 1, 2011. All other projects state-wide will not use 
the new PBR until January 5, 2012. The commission has es
tablished the PBR to be consistent with the Texas Clean Air Act 
(THSC, Chapter 382), the PBR is adopted with requirements to 
ensure insignificance, practical enforceability, and protection of 
the general public at any location in Texas. The commission will 
continue to look at an effective authorization mechanism for the 
rest of the state including MSS. Regardless of urban or rural lo
cation, any member of the general public in close proximity of a 
new or changing oil and gas facility should expect equal protec
tion of their health and welfare. Areas which are designated as 
nonattainment have additional restrictions as adopted in Chap
ters 115 and 117 to address those areas’ air quality issues, and 
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those requirements are more stringent than the adopted PBR. 
The commission determined that the rule should apply to the 
area of the state with the greatest number of wells located in 
close proximity to the greatest number of residents. The imple
mentation of the rule in the Barnett Shale area only will give the 
commission an opportunity to evaluate its administration of the 
new rule in the area that presents the greatest administrative 
challenge. By demonstrating that the commission can apply the 
rule in an efficient and effective manner in the Barnett Shale area, 
the commission can further evaluate the benefits of state-wide 
application. 

TAEP also recommended that the commission "Defer implemen
tation of further changes until the results of the Barnett Shale 
Special Inventory on emissions are complete and understood. 
Make only the Barnett Shale area subject to the new rule before 
you begin a comprehensive program throughout the state." 

The commission has not changed the rule in response  to  this  
comment. The Barnett Shale Special Inventory is intended 
to better characterize and identify cumulative emissions in a 
densely populated urban area, of which many counties are also 
not attaining national air quality standards. The outcome of this 
Inventory will be used to address specific concerns for that area 
and not to establish requirements for any OGS in Texas. The 
commission is making the effective date of the PBR April 1, 
2011 for projects in the Barnett Shale area. 

TXOGA, Anadarko, Noble, ExxonMobil, and GPA commented 
"Geographic Limitations of the proposed PBR and proposed 
standard permit would be a more reasonable approach If TCEQ 
ultimately decides to move forward with a new PBR and standard 
permit for OGS, TXOGA believes that it would be appropriate 
for TCEQ to limit the scope of the proposed PBR and proposed 
standard permit (as modified based on the technical comments 
attached as Exhibit 3) to metropolitan statistical areas, and after 
implementation, consider whether to phase-in the requirements 
in other parts of the state. TCEQ states in the preamble to 
the proposed rules that the proposed changes "are particularly 
critical for OGS in urban locations or in close proximity to the 
public." This situation is much different than the typical situation 
of OGS located far away from residences or other receptors. 
As a result, TXOGA believes that if the proposed PBR and 
proposed standard permit are adopted, they should be made 
applicable only in metropolitan statistical areas." 

The commission partially agrees with the comment and has 
changed the rule in response. The commission respectfully 
declines to establish effective dates of the new requirements 
of the PBR first on "metropolitan statistical areas." Instead, the 
commission is making the effective date of the PBR April 1, 
2011 for new projects in the Barnett Shale area. 

TXOGA, Anadarko, Noble, ExxonMobil, and GPA commented, 
"The primary motivating factor behind the proposed PBR and 
proposed standard permit is to address concerns raised by the 
public in urban areas in the Barnett Shale area." 

The commission respectfully disagrees with the commenter that 
the revised requirements and changes to the PBR and standard 
permit are primarily in response to the concerns in the Barnett 
Shale area. The commission has been working informally with 
industry throughout the state since 2004 on updates and pos
sible requirements, well before frequently drilling began in the 
Barnett Shale area. 

TPA stated the "TCEQ should implement these new authoriza
tions in the Barnett Shale area only. There is precedent in other 

states for the use of regional or basin-wide rules. We under
stand from TCEQ Staff that rules adopted in Wyoming and Col
orado served as the model for many of the provisions in the pro
posed PBR, yet both Wyoming and Colorado have rejected the 
"one size fits all" approach. Wyoming’s rules establish different 
requirements (e.g., for flash emissions, blowdown/venting, pro
duced water tanks, well completions, dehydrator controls, and 
pneumatic pumps) depending on whether the source is in a Con
centrated Development Area, the Jonah and Pinedale Anticline 
Development Area ("JPAD"), or the remainder of the state. (See 
Oil and Gas Production Facilities: Chapter 6, Section 2 Permit
ting Guidance, available at http://deq.state.wy.us/aqd/oilgas.asp 
(open "3/10 Oil and Gas Production Facilities Chapter 6, Sec
tion 2 Permitting Guidance") (2010)). Indeed, in reaction to in
creased production activity such as that now being experienced 
in the Barnett Shale, the Wyoming Department of Environmen
tal Quality in 2004 established emission control strategies tai
lored to the JPAD Area, one of the richest concentrations of 
natural gas in the nation, by revising emission control require
ments under the Presumptive BACT permitting process in or
der to address intensified production activity and increased con
centration of gas/condensate production equipment in the JPAD 
area. (See Jonah and Pinedale Anticline Gas Fields: Additions 
to Oil and Gas Production Facility Emission Control and Per
mitting Requirements, available at http://deq.state.wy.us/aqd/oil-
gas.asp (open "7/28/04 Additional Guidance - Jonah & Pinedale 
Anticline Gas Fields")(2004)). The agency did not, however, see 
fit to make those control requirements applicable to the entire 
state of Wyoming." 

The commission partially agrees with this comment and has 
changed  the rule in response to this comment. Staff has 
reviewed Wyoming and Colorado regulations as a part of the 
background evaluation for the proposal. It is important to note 
that both states have very distinctive areas of oil and gas ex
ploration and production, concentrated in the Basins and areas 
identified above. In both states there is little additional oil and 
gas activity in the remaining portions of the state and the areas 
of oil and gas exploration are not located in urban areas as in 
Texas. The commission determined that the rule should apply 
to only new projects and related facilities in the Barnett Shale 
area which has the greatest number of wells located in close 
proximity to the greatest number of residents. Narrowing the 
scope of the application to the Barnett Shale area will give the 
commission an opportunity to evaluate its administration of the 
new rule in the area that presents the greatest administrative 
challenge. By demonstrating that the commission can apply 
the rule in an efficient and effective manner in the Barnett 
Shale area, the commission can further evaluate the benefits 
of state-wide application. Additionally, Colorado’s rules require 
each piece of equipment (facility) to meet prescribed control 
requirements and obtain individual authorizations. Wyoming’s 
rules also depend on "presumptive" BACT controls to autho
rize facilities by a streamlined mechanism. Neither of these 
approaches is recommended for Texas’ PBR, instead controls 
are optional and choices that operators may make to reduce 
or eliminate emissions are optional, but BMPs are minimum 
requirements. 

TAEP stated that, "The new PBR and standard permit should be 
implemented first in those areas of the state that currently have 
health or safety issues, (nonattainment or near nonattainment 
areas) and those areas with the greatest population." 

TIPRO also stated that,  "Rules  should be targeted toward ar
eas of high population or high density of wells. We do not want 
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to cause asthma in children, and we want to help citizens stay 
happy and healthy. This can be done in a cooperative manner." 

The commission determined that the rule should apply to the 
area of the state with the greatest number of wells located in 
close proximity to the greatest number of residents. Therefore, 
the commission has included subsection (a)(1) which provides 
that only new projects and related facilities located in the Barnett 
Shale area will be subject to subsections (a) - (k) on or after April 
1, 2011. The requirements of BMPs, emissions limits, protective
ness, monitoring, sampling, and recordkeeping are appropriate 
for any new project. 

The PBPA stated "It is extremely imprudent to hit the industry 
with this much new regulation this fast. There is no gradual 
lead-up to the massive and expensive new requirements and 
associated, imposed new costs." 

The commission respectfully disagrees with the commenter that 
the revised requirements and changes to the PBR and standard 
permit are being adopted too rapidly. However, the commission 
has chosen to narrow the scope of the application of this rule 
package to ensure it has the ability to implement this rule in an 
efficient and effective manner. The commission determined that 
new projects and related facilities in the Barnett Shale area will 
be subject to subsections (a) - (k) on April 1, 2011. The com
mission has been working informally with industry throughout 
the state since 2004 on updates and possible requirements, in
cluding several local and Austin stakeholders meetings. As dis
cussed above, the commission has also carefully scrutinized all 
new costs associated with the revised requirements and mini
mized costs and expectations where appropriate. 

Kinder Morgan stated "Regional issues related to the Barnett 
Shale do not justify state-wide applicability for the PBR. There 
has been much public concern expressed over the potential 
or perceived impact of natural gas production, gathering, and 
transmission activities in the Barnett Shale area, particularly in 
and around the urban areas. While there have been publicly 
funded health studies and numerous ambient air quality studies 
performed by private consultants, the TCEQ, and other publicly 
funded organizations, none of these studies have indicated 
chronic, long-term, adverse health effects due to these activities. 
Accordingly, with no demonstrated harm from these activities, 
the TCEQ may not have a rational basis to implement the 
revisions to the OGS PBR and standard permit in the Barnett 
Shale area and  certainly is not justified in requiring the full 
implementation of these revisions across the state." 

TIPRO "asks that the TCEQ consider a regional, rather than a 
statewide application of the new rule package for permit by rule, 
regardless of what it looks like at time of adoption. Efforts to ad
dress air quality issues should focus on areas in which air quality 
has been officially established as problematic by EPA standards. 
Oil and gas operators in largely rural, remote areas should not 
have to abide by the same standard as those who operate in 
close proximity to urban areas." 

TPA stated "TCEQ’s proposed OGS PBR could be similarly tai
lored to apply to facilities located in a geographically defined area 
of the state, such as the Barnett Shale or nonattainment areas, 
and within a  certain distance of a receptor.  TCEQ’s protective
ness standards are risk based, that is, exposure pathways to 
affected populations are taken into account when setting stan
dards or driving controls. Accordingly, the standard that should 
apply in highly populated areas should not be the same stan
dard that should apply in rural areas. There is simply no rational 

basis to apply the new rules state-wide. The costs to comply 
with the proposed OGS PBR and standard permit as proposed 
will be very high. Particularly in the rural areas, the cost per ton 
reduction will be very high with little attendant improvement  in  
air quality. More analysis needs to be performed to justify im
position of this very complex and costly new authorization on a 
state-wide basis." 

TAEP commented that, "The rule should be focused on those 
areas of Texas that have current air quality or health and safety 
issues. TCEQ should concentrate in the areas of the state that 
are currently in nonattainment or near nonattainment. We should 
focus on geographic areas where there is a high activity level of 
drilling and production. We should then focus on high volume 
production with high potential to emit. We would believe that the 
new rule should be limited to the Barnett Shale until such time 
that the results of the Barnett Shale Special Inventory have been 
completed, and reviewed, and that TCEQ has established that 
natural gas drilling and production is a major contributor to health 
and safety risks for the citizens of the area." 

TXOGA, Anadarko, Noble, ExxonMobil, and GPA stated "Geo
graphic limitations of the proposed PBR and proposed standard 
permit would be a more reasonable approach If TCEQ ultimately 
decides to move forward with a new PBR and standard permit for 
OGS, TXOGA believes that it would be appropriate for TCEQ to 
limit the scope of the proposed PBR and proposed standard per
mit (as modified based on the technical comments attached as 
Exhibit 3) to metropolitan statistical areas, and after implemen
tation, consider whether to phase-in the requirements in other 
parts of the state." They also stated "The primary  motivating  fac
tor behind the proposed PBR and proposed standard permit is 
to address concerns raised by the public in urban areas in the 
Barnett Shale area." "TCEQ states in the preamble to the pro
posed rules that the proposed changes "are particularly critical 
for OGS in urban locations or in close proximity to the public." 
This situation is much different than the typical situation of OGS 
located far away from residences or other receptors. As a result, 
TXOGA believes that if the proposed PBR and proposed stan
dard permit are adopted, they should be made applicable only 
in metropolitan statistical areas." 

Markwest commented "As it is currently drafted, the proposed 
PBR revisions will apply state-wide, even though the proposed 
changes appear to be driven by the development of the Barnett 
Shale. MarkWest does not have operations in the Barnett Shale. 
It is not appropriate for state-wide operators to face new require
ments that will cost significant sums of money and slow the de
velopment of the State’s natural resources to address the con
cerns that stem from only the Barnett Shale. Further, despite 
numerous studies that fail to demonstrate any significant emis
sions or environmental issues directly relating to the increase 
in production in the Barnett Shale, the proposal places signifi 
cant new regulatory burdens and hurdles on operators. If any 
changes are warranted, they should be tailored to the issue or 
concerns at hand, in this case, a specific regional area." 

The commission partially agrees with the commenter. While the 
commission determined that the rule should apply to the area of 
the state with the greatest number of wells located in close prox
imity to the greatest number of residents, the rule is written to 
address ongoing important issues that are applicable to all OGS 
across the state. However, the commission, like all state agen
cies, is faced with helping solve substantial budget deficits and 
has limited resources. As such, the commission has chosen to 
narrow the scope of the application of this rule package to en-
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sure it has the ability to implement this rule in an efficient and 
effective manner. Furthermore, the implementation of the rule in 
the Barnett Shale area only will give the commission an opportu
nity to evaluate its administration of the new rule in the area that 
presents the greatest administrative challenge. By demonstrat
ing that the commission can apply the rule efficiently in the Bar
nett Shale area, the commission can further evaluate the bene
fits of state-wide application. The Barnett Shale area has been 
chosen due to the high volume of current drilling sites and its 
close proximity to dense urban populations. The commission 
has included subsection (a)(1) which provides that only those 
new projects and related facilities located in the Barnett Shale 
(Archer, Bosque, Clay, Comanche, Cooke, Coryell, Dallas, Den
ton, Eastland, Ellis, Erath, Hill, Hood, Jack, Johnson, Montague, 
Palo Pinto, Parker, Shackelford, Stephens, Somervell, Tarrant, 
and Wise Counties) will be subject to subsections (a) - (k) on or 
after April 1, 2011. Only existing sites in the Barnett Shale area, 
that remain unmodified, will have to comply with subsection (l). 
All other new or existing sites in the state, outside of the Barnett 
Shale area, will only have to comply with subsection (l) at this 
time. 

Based on information used to develop the rule proposal, the 
commission concludes that the current §106.352 is not adequate 
to ensure public health and safety and does not meet the intent 
of the TCAA. However, the commission recognizes the dramatic 
changes this rule will have on the industry, the agency, and the 
public. 

Devon "wishes to ensure that the proposed PBR and standard 
permit requirements are practical, achievable, and appropriate. 
The timeline for implementation of these proposals is short and 
does not account for the various Texas air emission studies that 
have been conducted. There have recently been several stud
ies in the densest drilling and production areas of the Barnett 
Shale which have shown no air quality concerns attributed to oil 
and gas sites. Specific examples of recent studies include: A 
Rice University study in August 2009 concluded that VOC levels 
in the DFW area are comparable to those found in other urban 
areas, VOC levels detected were below adverse health or wel
fare effects levels, and cars and non-OGS industrial activities 
are the primary source of benzene in the DFW area; In Jan
uary 2010, the TCEQ announced the results of 2009 air sam
pling exercises around OGS, concluding that no pollutants were 
found at levels that would cause concern and that VOCs were 
not detected at most of the OGS tested; A May 2010 study by the 
Texas Department of State Health Services (TDSHS) collected 
biological samples from Dish, Texas residents to evaluate their 
exposure to VOCs from OGS and concluded that there was no 
pattern of elevated, community-wide exposure to VOC; A June 
2010 study conducted by Titan Engineering concluded that OGS 
have a negligible impact on DFW ambient air quality and do not 
emit harmful levels of benzene and other pollutants." 

The commission has not changed the rule in response to this 
comment. The reasoned justification for this rule action must 
demonstrate that all facilities which may use this authorization 
will be protective and meet all standards and guidelines. The 
analysis required must be conservative, but reasonable and 
representative of the potential facility emissions. The accepted 
methodologies for this analysis are purposefully conservative to 
ensure the evaluation covers multiple situations and scenarios 
and can predict impacts at any off-property location. It is always 
expected that subsequent monitoring results will be less than 
the predicted concentrations. If results were otherwise, the 

methods and tools used for all permitting would not be viable or 
relied upon for any permit or rule issuance. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented, "The timeline for implementation of this regulatory pro
posal is very short and does not account for the various Texas 
air emission studies that have been conducted and/or are ongo
ing according to a  recent  letter from Chairman Shaw dated June 
11, 2010 to Region VI Administrator. Furthermore, the rule does 
not take into consideration various proposals at the federal level 
pertaining to oil and gas operations. As previously mentioned, 
there are several recent studies in the most dense drilling and 
production area of the Barnett Shale which have shown no air 
quality concerns attributable to these diverse, legislatively clas
sified "insignificant emission" sources. Additionally, the proposal 
does not account for the ongoing Barnett Shale equipment and 
emission inventories for these insignificant sources. These stud
ies should be used to guide  the direction  of  the PBR  and  stan
dard permit. There are several federal issues that will affect oil 
and gas operations that will be proposed or finalized. These in
clude: The EPA is reviewing all the oil and gas 40 CFR Part 60 
NSPS and 40 CFR Part 61 NESHAP standards (40 CFR Part 
60 NSPS, LLL and KKK, in addition to 40 CFR Part 61 NESHAP 
HH and HHH) by consent order and will be proposing new rules 
starting January 2011 and finalized by November 30, 2011; The 
Existing Engine 40 CFR Part 61 NESHAP (ZZZZ) will be final
ized August 10, 2010; The Greenhouse Gas Mandatory Report
ing Rule-Subpart W covering oil and gas facilities will be finalized 
in September 2010; and The final Ozone NAAQS proposal will 
be finalized in August 2010. Moving ahead of the federal regula
tions too quickly could result in conflicting regulations and in the 
past  TCEQ  doing so has  proven to be problematic." 

The commission has not changed the rule in response to this 
comment. The PBR specifically contains cross references to 
other local, state, and federal requirements, therefore as EPA 
revises 40 CFR Part 60 NSPS and 40 CFR Part 61, 40 CFR Part 
63 NESHAP standards, facilities will be required to comply with 
any additional applicable requirements. The other requirements 
which have been adopted by the commission are necessary to 
ensure an accurate estimate of emissions, minimization of po
tential releases, appropriate impacts evaluation, and practically 
enforceable records, sampling and monitoring. These require
ments are included to ensure insignificance of these facilities. 
Without these reasonable demonstrations, the commission and 
public cannot be  assured to be protective.  

One hundred and thirty-four individuals recommended that the 
commission should increase the distance for a single registration 
from  1/4 to 1  mile.  

The commission has not changed the rule in response to this 
comment. The 1/4 mile distance is consistent with historical site 
determinations and based on several years of oil and gas pro
duction site registrations. The 1/4 mile distance is a distance 
which consistently contains a majority of operationally depen
dent facilities under a common control. At this time there is 
no compelling evidence which suggests that expanding this dis
tance to a  mile is appropriate and necessary. 

Pioneer stated "an OGS under this definition could result in a 
very large site. In Pioneer’s Permian Basin operations, there 
are numerous wells and tank batteries adjacent and contiguous 
to one another, with no other operators in between, spread over 
large areas. Furthermore, not all of these facilities are oper
ationally related (as required for a single PBR registration per 
subsection (b)(5)(C)) so if changes to these existing facilities are 
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made, it would require multiple §106.352 PBRs to be registered 
within  the same OGS  however,  this  appears to be in conflict with 
the language in the proposed rule. It would be helpful  if  the OGS  
site definition contained a reasonable cut-off point." 

The commission has revised the language of this subsection (b) 
to specify and limit the scope of a registration. Registration is 
limited to a maximum of 1/4 mile, and is not expanded indefinitely 
due to piping connections, both specified in adopted subsection 
(b)(6)(D). 

EPA recommended "a grid pattern spacing based on the min
imum distance either based on actual spacing in some of the  
most densely packed areas of the Barnett Shale or the 1/4 mile 
distance separation. Whatever distance is the more conserva
tive. EPA has issued guidance that indicates that sources po
tentially should be aggregated even if they are separated by a 
distance of greater than a 1/4 mile, and this is a case-by-case 
decision." 

The commission has not changed the rule in response to this 
comment. Although operators may choose a grid spacing, field 
development throughout the state results in great variety of 
well and equipment spacing so the imposition of an artificial 
grid would not be realistic or appropriate for state-only autho
rizations. The commission emphasizes that aggregation for 
major source new source preconstruction and federal operating 
permits review may be required to evaluate different spacing 
as guidance and rules are promulgated under federal rules, 
and that the PBR and standard permit do not supersede any of 
those requirements. 

Encana supports the commission’s innovative approach to per
mitting OGS in the state of Texas and recognizes the need to 
update certain requirements of the PBR and the standard permit 
program. It is through this innovation that they believe the com
mission has been able to manage the thousands of air sources 
in the state while operating within the constraints of its limited 
resources. 

Encana encourages the commission to continue this spirit of 
innovation, particularly with regard to effective alternative ap
proaches to the currently proposed preconstruction review and 
NAAQS compliance demonstration, and the 1/4 mile grouping 
requirements. 

The commission appreciates the support of the commenter of 
its efforts to provide innovative approaches to the regulation of 
this industry and has included additional options for registration 
timing, NAAQS demonstrations, and clarification of registration 
scope and the 1/4 mile distance scope. 

NorTex "specifically endorses the comments made by these as
sociations on the following issues: the importance of limiting the 
"daisy-chain" effect, problems associate with new BMP and con
trol requirements and with the concept of establishing a de min-
imis threshold for individual facilities below which controls will not 
be required." 

The commission partially agrees with the comments and has 
changed the rule in response. The commission has revised the 
language of subsection (b) to specify and limit the scope of a 
registration. A registration under this section will establish fixed 
boundaries to ensure no boundary creep as modifications occur 
at the site, thus giving certainty to compliance demonstrations. 
The commission has clarified the boundaries expected of a reg
istration based on comments to ensure that if only pipelines sep
arate facilities over large distances (1/4 mile), even if the facilities 

are dependent on each other’s operations, a single registration 
under this section will have definitive boundaries. Further details 
can be found in the section by section discussion that clarifies 
BMP and control requirements are voluntary. De minimis thresh
old values were developed from the most appropriate and most 
stringent modeling results and more information can be found in 
the section by section details. 

TPA stated, "The basic applicability provisions should be re
structured to avoid a PBR whose boundaries will shift project to 
project, thus creating an enforcement nightmare. See proposed 
§106.352(b)(5)(C): "{a} single PBR registration shall include 
all facilities or groups of facilities at an OGS which are directly 
operationally related to each other and are located no greater 
than a mile from the facilities associated with a project requiring 
registration under this section." (Emphasis added). This defini
tion works well for the first project. However, an OGS boundary 
creep will occur over time as a new boundary is re-established 
to authorize new projects. Existing facilities would be dragged 
into one or more PBR authorizations claimed sequentially over 
time, depending on their location relative to each new project. 
If one or more of these sites are Title V sites, compliance 
becomes even more complex. The daisy-chain impact must be 
broken for facilities along a pipeline. The applicability provisions 
regarding a "site" must be clarified and fixed site boundaries 
must be established. 

ETC states "This revised definition would have the benefit of  
addressing the possibility that OGS boundaries may shift over 
time. Proposed subsection (b)(5)(C) states: "A single PBR (or 
standard permit) registration shall include all facilities or groups 
of facilities at an OGS which are directly operationally related to 
each other and are located no greater than a 1/4 mile from the fa
cilities associated with a project requiring registration under this 
section (or under this standard permit)." (Emphasis added). Un
der this provision, the boundaries of the OGS and the facilities 
authorized by the single PBR or Standard Permit could shift from 
project to project depending on where the 1/4 mile radius came 
to rest. This would create a compliance nightmare as the bound
ary of the OGS and facilities authorized by the PBR or Standard 
Permit would not remain fixed. The revised language presented 
by ETC provides a definition for OGS that describes the site with 
fixed boundaries for authorization purposes. In addition, under 
the language currently being proposed, the possibility exists for 
overlapping coverage, i.e., a particular area may fall within multi
ple 1/4 mile radii. The rule language should address this possibil
ity and should make clear that in no event would a given area be 
subject to regulation under more than one PBR. ETC’s proposed 
revisions, specifically new subparagraph (F), would remove this 
possibility by making clear that a given facility could not be con
sidered as part of more than one OGS." 

The commission partially agrees with the comments and has 
changed the rule in response. The commission has revised the 
language of subsection (b) to specify and limit the scope of a 
registration. As with the major source determination, all OGS fa
cilities should be included. Unlike the federal guidance, this PBR 
is adopted to have a distance requirement of no more than 1/4 
mile and the facilities, under a single PBR registration, should be 
operationally dependent. The commission considers that com
binations of facilities and equipment, which are constructed and 
operated together to handle materials or make a product to be 
related, require a single authorization. The commission has in
cluded an additional clarification to the scope of the registration 
based on the comments. A registration under this section will es
tablish fixed boundaries to ensure no boundary creep as mod-
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ifications occur at the site, thus giving certainty to compliance 
demonstrations. The commission has clarified the boundaries 
expected of a registration based on comments to ensure that if 
only pipelines separate facilities over large distances (1/4 mile), 
even if the facilities are dependent on each other’s operations, a 
single registration under this section will have definitive bound
aries. Furthermore, the boundaries of the registration become 
fixed at the time this section is claimed and registered. No indi
vidual facility may be authorized under more than one registra
tion. 

TPA comments "In this case, not only is TCEQ elevating the PBR 
from a facility to a site, but it is requiring the aggregation of dif
ferent types of facilities within a 1/4 mile radius to be covered 
under a single PBR, under certain conditions. In the preamble, 
TCEQ justifies its expansion of the applicable coverage of the 
OGS PBR as follows: "The commission considers that combi
nations of facilities and equipments (sic) which are constructed 
and operate together to handle materials or make a product to be 
related and require a single authorization (see 35 TexReg 6942 
(2010))." This statement of policy is carried out in the following 
proposed rule language: "A single PBR registration shall include 
all facilities or groups of facilities at an OGS which are directly op
erationally  related to each other  and are  located no greater  than  
1 mile from the facilities associated with a project requiring reg
istration under this section (See proposed §106.352(b)(5)(C))." 
This is a stark departure from agency practice and policy. Pre
viously, facilities at plant sites have been able to be authorized 
by multiple permits and PBRs, provided that certain conditions 
were met. For example, it is not unusual for some facilities at a 
site to be authorized by a Chapter 116, Subchapter B permit and 
additional or small facilities to be authorized by a specific PBR,  
such as a flare, an emergency generator, an engine, and other 
discrete pieces of equipment." 

Previous PBR §106.352 and Standard Exemption 66 as far back 
in  history as 1986 included a number of common, related fa
cilities. Many other industry segments (concrete batch plants, 
rock crushers, material handling, asphalt concrete plants, sur
face coating, aerospace manufacturing, etc.) have also been 
included in plant-wide or groups of dependent facilities under 
PBRs or standard permits. This combination of requirements 
has not ever impeded economic development and in fact follows 
THSC which empowers the agency to consolidate authorization 
were deemed appropriate: THSC, §382.0511, PERMIT CON
SOLIDATION AND AMENDMENT, subsection (a), reads "The 
commission may consolidate into a single permit any permits, 
special permits, standard permits, PBRs, or exemptions for a 
facility or federal source." The commenter has not provided evi
dence that this approach would have a negative effect or is dis
criminatory. Finally, the commission points out that permitted 
sites may continue to use any specific PBR for which it is eligi
ble and that any facility not in the scope of this revised PBR but 
co-located at a site may use any other available PBR. 

TXOGA states "In the preamble to the proposed PBR, TCEQ 
references its August 2010 guidance document relating to 
defining what facilities constitute a "site" (entitled "Definition of 
Site Guidance Document"). Based on the preamble discussion, 
proposed §106.352(b)(5)(C) and proposed standard permit 
subsection (b)(5)(C), TXOGA understands TCEQ’s position to 
be that an OGS would in no instance include facilities located 
more than 1/4 mile apart, excluding piping and fugitive compo
nents. TXOGA also understands that the 1/4 mile limitation only 
applies if all of the requirements defining an OGS in proposed 
§106.352(b)(3) and proposed standard permit subsection (b)(3) 

are all met. With this understanding, TXOGA does not object 
in principle to proposed §106.352(a)(1) and §106.352(b)(5) 
and proposed standard permit subsections (a)(1) and (b)(5). 
TXOGA further understands, however, that the issues relating 
to aggregation are evolving, and believes that the issues would 
be appropriately addressed through TCEQ guidance rather than 
incorporation in to rule or standard permit language." 

The commission partially agrees with the comments and has not 
changed in the rule in response. The commission appreciates 
the support and agrees that issues relating to aggregation are 
evolving. However, the commission strongly believes that the 
language in subsection (b) is imperative for industry and the pub
lic to have a clear understanding of what facilities are included 
in a registration. 

TPA comments that they want to "emphasize that of paramount 
interest to the midstream/transmission segment is to ensure that 
the daisy-chain effect of overlapping 1/4 mile radius sites is bro
ken, so that a pipeline that stretches over hundreds of miles is not 
considered a single site under the proposed PBR and standard 
permit. Such a consequence would be contrary to the "common 
sense notion of a plant" and would have a dramatic negative eco
nomic impact on the industry." 

The commission agrees with the comment and has changed the 
rule in response. The commission has included an additional 
clarification to the scope of the registration based on the com
ments. Registration is limited to a maximum of 1/4 mile, and is 
not expanded indefinitely due to piping connections, both speci
fied in subsection (b)(6)(D). 

TPA further commented that, "The language proposed by staff to 
address the daisy-chain problem, however, may not effectively 
break the daisy-chain and is itself ambiguous. The language 
provides as follows: "If piping or fugitive components are the 
only connection between facilities that may otherwise be oper
ationally separated, the piping and fugitive components will not 
be considered when determining the 1/4 mile separation for reg
istration." The key term in this definition is "operationally sepa
rated," yet it is not defined. The result is that this determination 
will become a case-by-case judgment call, and the regulated en
tity and the permitting or enforcement staff of the TCEQ may not 
always be in agreement. An error in judgment on which facilities 
are or are not "operationally separated" could have significant 
consequences for the regulated entity and the agency and a sig
nificant amount of staff  time  will  be  taken up in making  these  
decisions. Staff has suggested inserting a fixed distance crite
ria for the piping and fugitive emissions that would constitute an 
adequate breaking of the daisy-chain. This may be an effective, 
objective path toward resolution of this issue. It is important to 
point out here, however, that an effective resolution of this issue 
for the midstream/transmission segment of the industry may not 
be an effective resolution of the issue for exploration and pro
duction, given that different types and numbers of facilities are at 
issue for these two segments of the industry. Nonetheless, one 
effective way to re-craft this language is as follows. Of course, 
in all cases the definition of an OGS would also have to meet the 
criteria in subsection (b)(3) as we have revised it. This would 
ensure that an OGS would only include facilities that are, among 
other things, operationally dependent on one another. Accord
ingly, our suggestion of the above language assumes that our 
revisions to subsection (b)(3) are also made. Due to the signif
icance of this provision, TPA would urge the TCEQ to republish 
the PBR with this revision so that all affected persons would be 
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able to comment on the impact this new provision would have 
on their operations." 

The commission agrees with these comments and has changed 
the rules accordingly. The commission has revised the language 
of subsection (b) to specify and limit the scope of a registration. 
The PBR is adopted to have a distance requirement of no more 
than 1/4 mile and the facilities, under a single PBR registration, 
should be operationally dependent. The commission considers 
that combinations of facilities and equipment, which are con
structed and operated together to handle materials or make a 
product to be related, require a single authorization. The com
mission has included an additional clarification to the scope of 
the registration based on the comments. A registration under 
this section will establish fixed boundaries to ensure no bound
ary creep as modifications occur at the site, thus giving certainty 
to compliance demonstrations. The commission has clarified the 
boundaries expected of a registration based on comments to en
sure that if only pipelines separate facilities over large distances 
(1/4 mile), even if the facilities are dependent on each other’s 
operations, a single registration under this section will have de
finitive boundaries. 

TPA also states "As currently structured, the geographic bound
ary of the applicable PER, defined as an Oil and Gas Site 
("OGS"), shifts from project to project. Moreover, only one PBR 
may be claimed per OGS. See proposed §106.352(b)(5)(C) 
(providing that "{a} single PBR registration shall include all 
facilities or groups of facilities at an OGS which are directly 
operationally related to each other and are located no greater 
than a 1/4 mile from the facilities associated with a project 
requiring registration under this section"). Accordingly, facilities 
that must be aggregated under the proposed PBR include those 
facilities or groups of facilities that are "directly operationally 
related" and "located no greater than a 1/4 mile from the facilities 
associated with a project requiring registration under this sec
tion." This definition works well for the first project. However, an 
OGS-boundary creep will occur as new projects take place over 
time. As the OGS 1/4 mile radius boundary adjusts and creeps 
on a project basis to authorize new projects, existing facilities 
could be dragged into one or more PBR authorizations claimed 
sequentially over time, depending on their location relative to 
each new project. Layer on top of that the requirement that 
only one PBR may be used per OGS and the result is that a 
single facility can be authorized by sequential PBR registrations 
depending on the point in time in question. Compliance would 
be impossible to determine because identification of applicable 
PBRs for a particular facility would be administratively impracti
cable. For example, for years 1-3, Facility A is authorized under 
the PBR for Project 1; for years 4 - 5 Facility A is located within 
1/4 mile of Project 2 and gets included the OGS and authorized 
by Project 2 PBR, and so on." 

The commission agrees with the comments and has changed the 
rule in response. A registration under this section will establish 
fixed boundaries to ensure no boundary creep as modifications 
occur at the site, thus giving certainty to compliance demonstra
tions. The commission has clarified the boundaries expected of 
a registration based on comments to ensure that if only pipelines 
separate facilities over large distances (1/4 mile), even if the fa
cilities are dependent on each other’s operations, a single regis
tration under this section will have definitive boundaries. 

EDF stated "There is some ambiguity about whether and how 
connecting piping or fugitive components referenced in this sec
tion are assigned to an OGS. The provision states that com

ponents "will not be considered when determining the 1/4 mile 
separation for registration." This statement should be clarified 
to ensure that such connecting components are included in the 
authorization for at least the closest OGS site. EDF also com
mented that it is not clear how one should measure the 1/4 mile 
separation between operationally related facilities. The TCEQ 
should more explicitly state this to avert any confusion as to how 
to measure the boundaries of an oil and gas site." 

The commission agrees with the comments and has changed 
the rule in response. The commission has revised the language 
of subsection (b) to specify and limit the scope of a registration. 
Measurements of distance should be taken from the extent of 
the project’s facilities or changes. 

Sierra Club and 1 individual stated "The Single Registration for 
an Oil and Gas Site (OGS) is a Great Approach to Prevent Stack
ing. However, a "Site" should not be artificially limited by a dis
tance measurement." 

The commission respectfully disagrees with this comment and 
has not changed the rule. As a part of establishing a reasonable, 
standardized authorization mechanism, the commission must 
set the scope of a PBR or standard permit authorization. With 
the diversity and uniqueness of the oil and gas industry’s geo
graphic spacing and pipelines, the commission determined that 
the only standardized, practical mechanism to establish minor 
source status was to include as a part of an registration scope, 
a distance limitation. 

Representative Burnam supports only allowing one PBR to be 
claimed per site because it should prevent PBR "stacking" which 
has allowed operators to avoid emissions limits in the past. 

The Sierra Club stated "We have two concerns with this provi
sion. First, the proposed permits must include a definition for 
"directly operationally related." A clear definition is vital to pro
vide fair notice and facilitate uniform application. Second, the 
absolute 1/4 mile distance cut-off for an OGS is inconsistent with 
TCEQ and EPA guidance for determining a site/source. Partic
ularly with respect to oil and gas operations, which are diverse 
and can span significant distances, proximity cannot be the sole 
factor for a site determination; rather, a case-by-case analysis is 
necessary. We agree that operationally related facilities under 
common interest or control located 1/4 mile apart should always 
be aggregated as one source. However, consistent with TCEQ 
guidance, operationally-related facilities under common interest 
or control located more than 1/4 mile apart should be evaluated 
on a case-by-case basis to determine whether they constitute a 
single site for purposes of regulation." 

The commission partially agrees with the comments and has 
changed the rule in response. The commission has changed 
the rule to include the phrase "operationally dependent" which 
has the obvious meaning of equipment which must depend on 
another piece of equipment to operate. The commission has 
not relied solely on distance to establish the scope of a regis
tration. Determinations for federal NSR and federal operating 
permits beyond the 1/4 mile and relying on the other relevant 
factors must continue to occur on a case-by-case basis. If these 
federal review requirements apply, a PBR or standard permit will 
not be the appropriate mechanism for authorization. 

The Sierra Club also commented that, "The proposed permits 
should clarify where the 1/4 mile measure begins and ends. In 
theory, there are at least three methods TCEQ could employ for 
measuring proximity: 1) from the center; 2) from the outermost 
emission source; or 3) from the property line. As written, the pro-
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posed permits are unclear about where the 1/4 mile is measured 
(standard permit selected by an applicant may indeed be more 
than 1/4 mile apart, but at the same time the nearest emission 
points from each site could be well within the 1/4 mile distance. 
Furthermore, 1/4 mile is a relatively short distance given the ex
pansive nature of OGS. To truly be inclusive, the 1/4 mile dis
tance should be measured between any two emission points to 
determine whether they are included in a single OGS registra
tion, not between two theoretical center points." 

TRAED and 5 individuals, ABCA, Sierra Club, Lone Star Chap
ter, Earthworks Texas Oil and Gas Accountability Project com
mented that, "The 1/4 mile separation for a single oil and gas reg
istration should be determined from the outermost equipment" 
and "encompass all equipment bounded by the outermost equip
ment at a location. Rather than finding an arbitrary "center" of 
a site, and drawing 1/4 of a mile from that point, look at the en
tire site and draw around the outermost equipment. This has the 
added benefit of preventing industry circumvention of the new 
rule by establishing new "sites" outside of an OGS to avoid more 
stringent permitting standards." 

The commission has changed the rule in response to the com
ment. The commission has revised the rule to clarify that the 
distance measurement for the scope of the registration is based 
on the outer boundaries of a project as all of those sources con
tribute to emissions. 

Devon commented "The proposed PBR includes language that 
appears to aggregate emissions from OGS with facilities located 
on contiguous or adjacent properties, under common interest 
and control, and designated under the same two-digit SIC code 
within 1/4 mile. Since piping connections and fugitive compo
nents cannot be the basis for aggregating OGS within 1/4 mile, 
a daisy chain effect of aggregation of emissions is avoided and 
the OGS definition is more consistent with the "common sense 
notion of a plant" from the 1979 D.C. Circuit Alabama Power de
cision." 

The commission agrees with this comment and has changed the 
rule in response. Language has been added to clarify and ap
propriately limit the scope of registration. 

HCPHES stated "A more clear definition is needed with regard 
to the facilities within the mile radius of a project. The words 
"directly operationally related" will bring on a wide interpretation. 
Specifically, give examples of facilities to be included such as 
pipelines, well heads, tank batteries, etc., in the PBR and exam
ples for points of reference such as emission points, new unit/fa
cility, etc. We recommend that the examples are sited as not all 
inclusive as to allow the enforcement of new technologies that 
come online for operationally related matters in the future." 

The commission agrees with this comment and has changed the 
rule in response. Language has been added to clarify the rule 
language with all respects to registration scope. The commis
sion also emphasizes that all types of facilities, and groups of 
operationally dependent facilities, as listed in subsection (c) are 
covered by this PBR, in any combination. 

EPA commented that it "does not believe the 1/4 mile limitation in 
§116.620(b)(5)(C) and (6)(A) and §106.352(b)(5)(C) and (6)(A) 
is appropriate in the "proximity" component for the aggregation of 
facilities that should be included as part of the permitted OGS as 
defined in subsection (b)(3). TCEQ is reminded that in a memo 
dated September 22, 2009, Gina McCarthy withdrew the Jan
uary 12, 2007 guidance memorandum entitled "Source Determi
nations for Oil and Gas Industries." The aggregation of facilities 

should be done in accordance with 40 CFR §52.21(b)(6). Permit
ting authorities should rely foremost on the three regulatory cri
teria for identifying emissions activities that belong to the same 
"building", "structure", "facility", or "installation." These are: 1) 
whether the activities are under the control of the same person 
(or person under common control); 2) whether the activities are 
located on one or more contiguous or adjacent properties; and 
3) whether the activities belong to the same industrial grouping. 
We acknowledge that TCEQ has added these three criteria in 
§116.620(b)(3) and §106.352(b)(3). Whether or not a permitting 
authority should aggregate two or more pollutant emitting activi
ties into a single stationary source for purposes of NSR and Title 
V remains a case-by-case decision in which the permitting au
thorities retain the discretion to consider the factors relevant to 
the specific circumstances of the permitted activities. After con
ducting the necessary analysis, it  may be that in some cases,  
"proximity" may serve as the overwhelming factor in a permitting 
authority’s source determination decision. However, such a con
clusion can only be justified through reasoned decision making 
after examining whether other factors are relevant to the analy
sis on a case-by-case basis." 

The commission partially agrees with the comments and has not 
changed the rule in response. The commission has not relied 
solely on distance to establish the scope of a registration. De
terminations for federal NSR and federal operating permits be
yond the 1/4 mile and relying on the other relevant factors must 
continue to occur on a case-by-case basis. If these federal re
view requirements apply, a PBR or standard permit will not be 
the appropriate mechanism for authorization. 

ETC commented that as currently proposed, the rules would pre
vent a facility from claiming multiple PBRs. There is no reason 
to suddenly restrict the use of PBRs (such as are provided for 
in §106.492 and §106.512) that oil and gas facilities have been 
utilizing for years. There is no evidence that TCEQ has con
cluded that such PBRs have been ineffective or insufficiently 
protective; and in the event that this was true, the proper rem
edy would be to amend the allegedly flawed PBR. The fact that 
PBRs in §106.492 and §106.512 will continue to be available to 
all segments of the economy other than the oil and gas sector 
demonstrates that there is no problem with the protectiveness 
of the PBR requirements. That being true, there is no reason 
why these authorizations should now be made unavailable to 
the oil and gas industry. It is unprecedented for TCEQ to single 
out one portion of Texas business and say it may no longer use 
PBRs while all other businesses may continue to do so. Such 
an approach is arbitrary and, more importantly, would place the 
Texas oil and gas industry at a competitive disadvantage with 
other businesses generally, and out-of-state businesses in par
ticular. "In addition, authorization at the site level rather than 
the facility level is not supported by statutory authority. The pro
posed PBR will impose requirements applicable at the site level 
instead of the facility level. This action is not supported by statu
tory authority. THSC, §382.05196, which pertains to PBRs, pro
vides that the "commission may adopt PBRs for certain types 
of facilities if it is found on investigation that the types of facili
ties will  not  make a significant contribution of air contaminants to 
the atmosphere." "Facility" is defined in the THSC, §382.003(7) 
as "a discrete or identifiable structure, device, item, equipment, 
or enclosure that constitutes or contains a stationary source, in
cluding appurtenances other than emission control equipment." 
Accordingly, while there is statutory authority to impose PBR re
quirements at the facility level, there is no similar authority for 
imposition of PBR requirements at the site level." 
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TPA stated "When asked about this policy, Staff confirmed that 
it was indeed new. Staff acknowledged that the practice at the 
agency has been to allow multiple authorizations at a single plant 
site. TCEQ’s proposal incorporating this new policy for OGS puts 
the oil and gas industry at a disadvantage vis a vis other types of 
industrial sites in Texas that continue to be able to authorize facil
ities by use of multiple authorizations, so long as certain thresh
old emission levels are not exceeded and certain conditions are 
met. Staff explained that this policy would apply on a going-for
ward basis to the oil and gas industry and that it was not known 
whether or how it would be applied to other types of industries in 
Texas, such as refineries, chemical plants, manufacturing plants, 
etc. If this new policy is maintained in this PBR, the Commission 
would be simultaneously amending the Texas Clean Air Act, sig
nificantly changing the scope of PBR authorizations, and unjus
tifiably treating the oil and gas industry differently from all other 
industries in Texas." Additionally, "These PBRs certainly do not 
establish any precedent for the type of PBR proposed here. The 
simple fact is that the TCEQ’s statutory authority only allows it 
to issue a PBR for types of facilities that will not make a signif
icant contribution of air contaminants to the atmosphere. That 
authority does not allow the agency to use a PBR to cover an 
entire site that represents a collection of multiple types of facili
ties and may be scattered over a 1/4 mile radius. TPA would urge 
TCEQ to choose a more considered path, abandoning site-wide 
applicability of a PBR or seeking legislation that would authorize 
this type of permitting scheme. TPA believes a non-site-based 
regulatory scheme can be developed either at the agency or 
through legislation that would create a permit mechanism that 
could achieve the TCEQ’s goals of protectiveness while protect
ing the integrity of PBR authorizations. TPA offers to work with 
TCEQ in developing either such program. We acknowledge that 
any such further development would require additional time, but 
we  think it is  more important  to  get it right  than  to  just  get it done."  

The commission has not changed the rule in response to these 
comments. All oil and gas facilities that are operationally depen
dent at a site must be authorized under one PBR registration. 
This oil and gas PBR cannot be used to authorize any facilities 
at a site that are operationally dependent on facilities at the site 
already authorized under standard permits or NSR Permits, with 
the exception of planned  MSS.  

The standard permit application process includes a protective
ness review, specific stringent requirements, and BACT demon
stration that are not required by the PBR. 

It was the intent of the commission to allow PBRs to be used at 
sites with NSR Permits The reason why PBRs were allowed to be 
used at sites with NSR Permits is because they were meant as a 
way to make a small change at a large site without the applicant 
having to go through the more complex and costly permit amend
ment process. The idea was that the small change at the PBR 
level limits would result in an insignificant amount of air emis
sions, which would not require a permit amendment review. The 
permit amendment process requires an in depth case-by-case 
analysis with a protectiveness review, air emissions modeling as 
applicable, BACT demonstration, and public notice. Truly small 
changes will still be allowed to be made at NSR permitted sites 
under PBRs §106.261 and §106.262, but not PBR §106.352. 

Unintended problems have resulted from allowing the use of 
PBRs at NSR permitted sites. Each PBR claim must have emis
sions less than the 25/250 tpy PBR limits of §106.4(a)(2); how
ever, as stated in §106.4(a)(4), NSR permitted sites that have 
been to public notice, are allowed to use PBRs to authorize emis

sions from new equipment and changes at the site with no limit 
to the total amount of emissions. This poses a problem in that 
multiple small increases of less than the 25/250 tpy PBR limits 
over time could add up to a significant amount. 

There are multiple problematic aspects to this matter. First, air 
permit applicants have the choice of whether they wish to in
corporate PBR authorized sources into their NSR Permit or ref
erence them. If referencing is chosen, a site could be largely 
covered under a PBR that is a much larger site than was ever 
intended to be covered under a PBR. Because the PBR was 
meant for insignificant sources, the oil and gas PBR lacked a 
protectiveness review and BACT requirement. 

A second aspect to the use of PBRs for small changes at 
NSR permitted sites is since each project increase is small, 
PSD/NNSR review may never be triggered. This means a 
site could potentially be major, but have not gone through 
PSD/NNSR review. 

A third aspect to this is if public notice has occurred for an NSR 
permit and the NSR permit expires or is voided, the applicant 
may use PBRs freely, avoiding a protectiveness, BACT, and 
PSD/NNSR requirements. 

A fourth aspect is that it is hard to tell what equipment/processes 
are authorized at a site if different pieces are authorized under 
different authorizations. This causes confusion for the applicants 
as well as agency staff. 

Many examples can be found in which one site is authorized by 
a combination of permit authorizations including Standard Ex
emptions, PBRs, standard permits, and case-by-case NSR per
mits. The following examples illustrate the need for one PBR au
thorization per site for all oil and gas dependent equipment/pro
cesses. 

Natural gas processing plant, Site A in TCEQ Region 7 - Mid
land, is currently authorized under a combination of Standard 
Exemptions and PBRs. Site A underwent public notice with NSR 
construction Permit Number 9990 originally issued in 1986 that 
has since been voided. Six compressors with an estimated 961 
tpy NOX 

and 233 tpy CO, glycol dehydration equipment, and a 
de-methanizer are authorized under Standard Exemptions. An 
amine sweetening unit is authorized under PBR Number 47931 
(issued in 2001) and an acid gas flare is authorized under PBR 
Number 74189 (issued in 2004). Unregistered liquid storage 
tanks are also represented to be at the site. With PBR Number 
93903, issued in 2010, new engine emissions were authorized 
at the site. The applicant provided demonstration that PSD re
view has not been triggered for this site. 

Site B in TCEQ Region 7 - Midland is currently authorized under 
PBR Number 32854, which has been revised several times over 
the years for various reasons including engine replacements; 
registering of condensate, produced water, and flare-knockout 
tanks; and re-routing of compressor blowdown emissions. The 
site was originally authorized and underwent public notice with 
NSR construction Permit Number 19139 originally issued in 
1989 that has since been voided. The late 2009 revision of PBR 
Number 32854, which authorized the emissions from an added 
flare knock-out tank, indicates that the total site-wide emissions 
are 59 tpy  VOC,  97  tpy NOX, and 154 tpy CO. 

Site C in TCEQ Region 7 - Midland has been issued a large 
amount of various permit types including PBRs, standard per
mits, NSR Construction Permits, and Standard Exemptions. The 
site is currently undergoing an amendment to Construction Per-

ADOPTED RULES February 18, 2011 36 TexReg 1025 



mit 2211A. PBR Numbers 40188 and 30079 and a Standard Per
mit Number 39456 have been revised numerous times for rea
sons including engine replacements, tank replacements and ad
ditions, a separator addition, and fugitive component additions. 

Site D in TCEQ Region 7 - Midland has been issued a large 
amount of various permit types including PBRs, NSR Construc
tion Permits, PSD Permits, and Standard Exemptions. Due to 
the large amount of authorizations for the same site, they do 
not provide a clear picture of what equipment/processes are cur
rently at the site and what the current emission points are. 

Site  E in TCEQ  Region 11  - Austin  has authorized one turbine un
der PBR Number 82531 and one under an NSR Permit Number 
8366. The one authorized under the NSR permit was originally 
authorized under a PBR and then incorporated. Because of the 
dual authorization for two similar units, if the applicant wishes to 
make a change to both turbines, they have to revise both autho
rizations. 

Site  F in TCEQ Region 7  - Midland  is currently authorized un
der PBR Numbers 78741 and 86491 and NSR Permit Number 
1324A (including compressors and tanks). The applicant is cur
rently seeking to combine PBR authorizations. They plan to void 
PBR Number 86491 and revise PBR Number 78741 to authorize 
MSS and emergency generator emissions. 

Site G in TCEQ Region 4 - DFW Metroplex is currently autho
rized under Standard Permit Number 72937 and consists of mul
tiple engines, dehydration and sweetening units, and various 
tanks. The site emissions include 45 tpy VOC, 244 tpy NOX, 
and 242  tpy CO.  The site has  been issued PBR Numbers 77607 
and 51449, Pollution Control Standard Permit Number 51030, 
and NSR Construction Permit Number 72937 to authorize emis
sions from various sources including engines and tanks; these 
authorizations have since been voided. The 2008 revision of 
Standard Permit Number 72937 consolidated all emissions ex
cept those from one compressor authorized under NSR Permit 
Number 73351. The NSR Permit was voided in 2009 and the 
compressor was represented to have been removed. 

Site H in TCEQ Region 3 - Abilene has been issued a large 
amount of various permit types including PBRs, NSR Construc
tion Permits, PSD Permits, and Standard Exemptions. The site 
has  a  large amount of emissions; NSR Construction Permit 
Number 20660 authorizes over 400 tpy VOCs, 1,500 tpy NOX, 
550 tpy CO, and 200 tpy SO2.  PBRs have been used to make  
changes at the site, most recently in 2010 under PBR Number 
92308 under §106.261, and §106.262. 

Site I in TCEQ Region 8 - San Angelo has been issued a large 
amount of various permit types including PBRs, standard per
mits, NSR Construction Permits, PSD Permits, and Standard 
Exemptions. Most recently PBR Numbers 89323 and 90828 
have been used to add engines to the site. Due to the large 
amount of authorizations for the same site, it is difficult to figure 
out what equipment/processes are currently at the site and how 
each emission point is authorized. 

Finally, the commission respectfully disagrees that combining re
quirements for common, dependent facilities is illogical and un
fair. Previous PBR §106.352 and Standard Exemption 66 as far 
back in history as 1986 included a number of common, depen
dent facilities. The revisions to this PBR only take this historical 
approach one step further by including necessary updated re
quirements for engines and flares, as well as all other previously 
authorized oil and gas facilities. The commission is also com
mitted to updating the individual PBRs for engines and flares im

mediately upon completion of this rule project to ensure fairness 
to all industries which use these authorizations in Texas. 

ETC stated "It is illogical and unfair to eliminate oil and gas facil
ities’ ability to use other PBRs. The industry needs to be able to 
combine PBRs. If TCEQ eliminates that ability, many oil and gas 
facilities will need individual NSR authorizations. This will seri
ously limit economic growth in the oil and gas sector. Accord
ingly, PBR §106.352 should be revised to provide that it does 
not apply to those components already covered by the PBRs in 
§106.492 (flares) and §106.512 (engines and turbines), or alter
natively provide that use of the PBR §106.352 does not preclude 
use of other PBRs. The TCEQ should eliminate the currently 
proposed discriminatory language that restricts the oil and gas 
industry from using other PBRs." 

The commission respectfully disagrees with this comment and 
has not changed the language in response. The commission re
spectfully disagrees that combining requirements for common, 
dependent facilities is illogical and unfair. As stated in a previ
ous response, previous PBR §106.352 and Standard Exemp
tion 66 as far back in history as 1986 included a number of 
common, dependent facilities. Many other industry segments 
(concrete batch plants, rock crushers, material handling, asphalt 
concrete plants, surface coating, aerospace manufacturing, etc) 
have also been included in plant-wide or groups of dependent fa
cilities under PBRs or standard permits. Finally, the commission 
points out that permitted sites may continue to use any specific 
PBR for which it is eligible and that any facility not in the scope 
of this revised PBR but co-located at a site may use any other 
available PBR. 

TPA argues that "The Legislature’s meaning is clear. A PBR may 
not be issued other than to authorize a discrete piece of equip
ment. If the Legislature had intended a broader application for a 
PBR, e.g. to sites, then it could have said so. Where the Legisla
ture intended to provide that a particular permit or authorization 
was to cover multiple facilities at a site, it clearly used language 
broadening the scope of the authorization. For example, in de
scribing the coverage of a Title V permit, the Legislature provided 
that the commission may issue "a single federal operating permit 
or preconstruction permit for multiple federal sources or facilities 
located at the same site." (See THSC, §382.051(b)(5).) Simi
larly, in defining a federal source for Title V or Title IV purposes, 
the Legislature stated: "a federal source" means "a facility, group 
of facilities, or other sources . . ." (see THSC, §382.003(7)). This 
demonstrates that in drafting the TCAA, the legislature knew how 
to express its intent that a particular permit or authorization can 
or must be used to authorize sources of air contaminants more 
broadly than isolated facilities, i.e. pieces of equipment. The 
fact that it chose not to do so in the PBR context is dispositive: 
the agency simply has not been given any authority by the Leg
islature to apply a PBR broadly to a "site." An examination of 
PBR authorizations reveals that in some contexts the TCEQ has 
established plant-wide conditions that must be met for a PBR. 
Notably, in many of these instances, the PBRs are related to 
aggregate or pavement activities. In this context, dust suppres
sion is the issue of concern and is typically achieved by periodic 
sprinkling of in-plant roads. The in-plant roads are considered 
the "facility," or the source of the air contaminant (dust or particu
late matter), and are subject to the requirement to be periodically 
sprinkled with water or chemicals. These authorizations are dis
tinguishable from the proposed OGS PBR in that under the OGS 
PBR multiple unlike-kind facilities within a 1/4 mile radius will be 
aggregated and authorized as a single site under a single PBR, 
as compared to a plant-wide condition to suppress dust from 
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in-plant roads. Other PBRs that appear to authorize a plant site, 
such as §106.124, Pilot Plants and §106.224, Aerospace Equip
ment and Parts Manufacturing, are equally distinguishable. The 
Pilot Plant PBR is only available for plants that are prototypes 
of larger plants or for testing the manufacturing or marketing po
tential of a product and cannot extend for a period longer than 
5 years. The Aerospace Equipment PBR does not require that 
all facilities at the site be covered under a single PBR (See e.g., 
§106.224(1) ("{t}his definition excludes those operations specif
ically authorized by other PBRs"). The TCEQ has no statutory 
authority to establish a PBR as a site-wide authorization tool. 
The TCEQ is, in fact, restricted to using a PBR as a facility-based 
authorization. The Legislature has clearly spoken on this issue. 
In describing the TCEQ’s general authority to issue air permits 
under the Texas Clean Air Act, the Legislature specifically states: 
"{t}he commission may issue a permit . . . to construct a new 
facility or modify an existing facility ... ." (THSC, §382.051(a) 
(Emphasis added.).) That section goes on to state, in pertinent 
part, that "No assist in fulfilling its authorization provided by Sub
section (a), the commission may issue . . . a standard permit for 
similar facilities . . . {and} a permit by rule for types of facilities 
that will not significantly contribute air contaminants to the at
mosphere . . . ." (THSC, §382.051(b) (Emphasis added).) The 
Legislature specifically addresses the TCEQ’s authority to de
velop PBRs in THSC, §382.05196, which states: "the commis
sion may adopt PBRs for certain types of facilities if it is found on 
investigation that the types of facilities will not make a significant 
contribution of air contaminants to the atmosphere." (Emphasis 
added.) Importantly, as mentioned above, "facility" is defined 
as "a discrete or identifiable structure, device, item, equipment, 
or enclosure that constitutes or contains a stationary source, in
cluding appurtenances other than emission control equipment." 
(THSC, §382.003(6).) A "facility" is not a "site" - a facility is a 
specific, discrete building or piece of equipment. The TCEQ has 
no authority to transcend this clear statutory authority to create a 
site-based authorization from one that is clearly facility-based." 

The commission respectfully disagrees with this comment and 
has not changed the rule. Since 1972, standard exemptions 
(now known as PBRs) have been developed for either single 
facilities or combinations of dependent facilities. This rule pack
age is consistent with that historical approach, and if the leg
islature disagreed with that direction would have subsequently 
passed amendments to statutes toward that end. Instead, in 
1999, the legislature passed THSC, §382.0511 which empowers 
the agency to consolidate authorization where deemed appropri
ate: See THSC, §382.0511, Permit Consolidation and Amend
ment. "(a) The commission may consolidate into a single per
mit any permits, special permits, standard permits, PBRs, or ex
emptions for a facility or federal source." Finally, the commission 
points out that permitted sites may continue to use any specific 
PBR for which it is eligible and that any facility not in the scope 
of this revised PBR but co-located at a site may use any other 
available PBR. 

TXOGA expressed concerns with how the "TCEQ will implement 
the concepts in proposed §106.352(a)(1) and §106.352(b)(5) 
and proposed standard permit subsections (a)(1) and (b)(5), 
which provide that only one PBR or one standard permit may be 
claimed or registered at each OGS. TXOGA is specifically con
cerned with how TCEQ intends to require that particular facilities 
must be aggregated into a single OGS authorization. TXOGA 
requests that TCEQ provide assurances that the requirement 
will not be used to aggregate facilities into a single PBR or a 

single Standard Permit if the facilities should not reasonably be 
aggregated together." 

The commission does not agree with this comment and has not 
change the rule. The commission’s intent is not to arbitrarily 
aggregate multiple, nondependent facilities separated over large 
distances under a single PBR. As always, regulated entities may 
provide detailed information on any given project or combination 
of facilities regarding appropriateness of using a single PBR or 
a combination of other authorizations. 

ETC stated the "TCEQ has proposed requirements for the Texas 
oil and gas industry that are not equitable with other  Texas in
dustries. Examples of provisions in the PBR that would unfairly 
single out the oil and gas industry for discriminatory treatment 
include the concept of a single PBR authorization for an entire 
site, which is a requirement that is not currently applied in other 
industries, e.g., chemical plants and refineries." 

Targa commented that, "the draft PBR §106.352 requires autho
rization of engines, flares, and generators under §106.352 rather 
than as previously authorized under the flare PBR §106.492, en
gine PBR §106.512, and standby engine PBR §106.511. As sin
gled out, the oil and gas industry will be the only industry not al
lowed to use  these PBRs to authorize these  types of sources.  In  
addition, the requirements for these sources in §106.352 are in
herently more severe than the current §§106.492, 106.511, and 
106.512. Therefore, oil and gas operations will have to comply 
with more restrictive emission limitations and requirements than 
other industries with similar sources. Targa believes this is puni
tive and recommends allowing engines, flares, and generators to 
be authorized under the same PBRs as other industries. Targa 
requests the TCEQ continue to restrict the use of §106.352 to the 
emissions sources currently regulated as such: Any oil or gas 
production facility, CO2 

separation facility, or oil or gas pipeline 
facility consisting of one or more tanks, separators, dehydration 
units, free water knockouts, gunbarrels, heater treaters, natu
ral gas liquids recovery units, or gas sweetening and other gas 
conditioning facilities, including sulfur recovery units at facilities 
conditioning produced gas containing less than two long tons per 
day of sulfur compounds as sulfur are permitted by rule, provided 
that the following conditions of this section are met. This section 
applies only to those facilities named which handle gases and 
liquids associated with the production, conditioning, processing, 
and pipeline transfer of fluids found in geologic formations be
neath the earth’s surface." 

TPA argued "There is no need to take a radical  new  approach  
to the PBR such that a simple, easy-to-understand rule is cast 
aside and replaced with a 45-page document that is extremely 
complicated, is difficult to interpret, imposes a broad array of de
tailed control requirements that should not be applied to insignif
icant sources, involves an inordinate amount of case-by-case 
review, and in some instances even requires entities to obtain 
approval from agency staff prior to undertaking a new project. 
Nor is it justification for the imposition of requirements that would 
be stricter than those imposed by federal law and that would un
fairly single out the Texas oil and gas industry for treatment that 
would be stricter than that accorded to other industries in the 
State. Given current economic difficulties and the absence of 
any demonstrated health threat from oil and gas facilities, this is 
no time to rush into a wholesale re-write of the rules governing oil 
and gas production. The imposition of a new, untested, and po
tentially unworkable regulatory program in the Texas oil and gas 
industry is unwarranted, and it could have a severe negative im
pact on the oil and gas sector in this State and therefore on the 
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budget and economy of the State. We would be very interested 
in working with the agency to develop the existing proposal into 
one that will result in requirements that assure continued pro
tection of public health and the environment yet provide ease in 
implementation and certainty in compliance and enforcement." 

ETC stated the "TCEQ has proposed requirements for the Texas 
oil and gas industry that are not equitable with other Texas indus
tries. Examples of provisions in the proposed PBR that would un
fairly single out the oil and gas industry for discriminatory treat
ment include the concept of a single PBR authorization for an 
entire site, which is a requirement that is not currently applied in 
other industries, e.g., chemical plants and refineries." 

Devon stated "The proposed revisions to the PBR and standard 
permit place a disproportionate, inequitable burden on the oil and 
gas industry to achieve a minimal reduction of air emissions in 
the state of Texas. To date, Devon is unaware of TCEQ’s con
sideration of any rules on an equivalent magnitude that mandate 
emission reductions from other sources or industry sectors emit
ting similar types and quantities of pollutants. For instance, other 
industries in the state of Texas will be able to continue their use 
of the existing, less stringent PBRs for engines and flares. As 
such, TCEQ’s actions appear to be arbitrary and capricious." 

The commission respectfully disagrees with parts of these com
ments and has updated the rule in certain areas. Previous PBR 
§106.352 and Standard Exemption 66 as far back in history 
as 1986 included a number of common, dependent facilities. 
Many other industry segments (concrete batch plants, rock 
crushers, material handling, asphalt concrete plants, surface 
coating, aerospace manufacturing, etc) have also been included 
in plant-wide or groups of dependent facilities under PBRs or 
standard permits. This combination of requirements follows 
THSC, §382.0511 which empowers the agency to consolidate 
authorization were deemed appropriate. The groups of depen
dent oil and gas facilities in close proximity (1/4 mile) under 
common control on the same property is an appropriate mech
anism for authorization and is on a practical basis consistent 
with thousands PBR registrations accepted currently and allows 
a comprehensive evaluation of insignificant and protective 
emissions. 

The commission has numerous examples of inappropriate stack
ing of Standard Exemptions, PBRs, and standard permits at 
NSR permitted sites, where the facilities are operationally depen
dent on each other. The incentives built into the revised PBR in
clude reduced fees and more flexible deadlines for registrations 
under the lower limits of Level 1 of the PBR. In addition, if new 
project increases are offset by other decreases at a registered 
oil and gas operation, the protectiveness review is limited and 
simplified. The commission is also committed to updating the in
dividual PBRs for engines and flares immediately upon comple
tion of this rule project to ensure fairness to all industries which 
use these authorizations in Texas. 

Devon commented "the proposed revisions to the PBR and stan
dard permit place a disproportionate, inequitable burden on the 
oil and gas industry to achieve a minimal reduction of air emis
sions in the state of Texas. To date, Devon is unaware of TCEQ’s 
consideration of any rules on an equivalent magnitude that man
date emission reductions from other sources or industry sectors 
emitting similar types and quantities of pollutants. For instance, 
other industries in the state of Texas will be able to continue their 
use of the existing, less stringent PBRs for engines and flares. 
As such, TCEQ’s actions appear to be arbitrary and capricious." 

The commission respectfully disagrees with the commenter that 
these rules "place a disproportionate, inequitable burden on the 
oil and gas industry to achieve a minimal reduction of air emis
sions." The potential of extremely high emissions from an OGS 
is possible, and has been seen at hundreds of sites in Texas. 
The growing use of the FLIR GasFindIR camera has allowed the 
commission’s technical staff to characterize and assess emis
sions from OGS more accurately. Since 2006, the mobile re
sponse team (MRT) has conducted more than 25 monitoring  
trips to study these emission sources across the state of Texas 
including trips to Corpus Christi, Point Comfort, Ingleside, Hous
ton, Pearland, Freeport, Texas City, Mont Belvieu, Beaumont, 
Port Arthur, Midland, Odessa, Longview, Mexia, Franklin, and 
Fort Worth. Further work by regional staff has established that 
natural gas and oil emissions are not confined to these areas, 
as they have been visualized, measured, and/or investigated in 
all geographic locations of Texas. The commission is still in the 
process of characterizing these emissions, but the use of the 
GasFindIR camera in other commission applications has led to 
the understanding that emissions have been historically under-
reported. The commission is also committed to updating the indi
vidual PBRs for engines and flares immediately upon completion 
of this rule project to ensure fairness to all industries which use 
these authorizations in Texas. 

TXOGA expressed concerns over "eliminating the use of 
§106.352 in the future at an OGS that has a 116.111 autho
rization in (a)(1). The proposal states that industry would no 
longer be able to use §106.352 at a site with a 116.111 autho
rization, but other PBR’s such as §106.261 and/or §106.262 
could be used to authorize some facilities. Our concern is when 
the requirements of PBR’s §106.261 and/or §106.262 cannot 
be met, the only alternative would be to open the 116.111 
permit to authorize these facilities, which could take a year or 
more. Permit limitation concern example: fugitive components 
(valves, flanges, connectors) are needed to be constructed for 
an integrity/safety concern at a site that has a 116.111 permit. 
The gas within these fugitive components contains H2S, and 
the components are to be located nearer then 300 feet to a 
property line. PBR §106.261 does not allow an (L) limit of < 200 
milligrams per cubic meter. H2S, as per the table in §106.262, 
has an (L) limit of 1.1. PBR §106.262 could also not be used as 
the gas contains H2S and (a)(4) of §106.262 requires facilities 
with H2S to be located at least 300 feet from a property line. 
Small changes such as this that do not meet the requirements 
of §106.261 and/or §106.262 are very common at OGS’s that 
have a 116.111 permit and have been historically authorized 
through §106.352, which is then rolled into the 116.111 permit at 
the time of renewal. Another concern is the limits of §106.261 
to 6 lb/hr of the chemicals listed and 1 lb/hr for other chemicals 
with an (L) limit greater than 200 milligrams per cubic meter and 
§106.262 limits to 5 TPY and E, where E = L/K. These two PBRs 
are very limiting and if the project meets the protectiveness 
requirements, then it should be allowed to use §106.352. It 
is requested that the future use of §106.352 along with other 
applicable PBR’s be allowed at OGS’s that have §116.111 
permit authorizations." 

The commission has not changed the rule in response to this 
comment. Consistent with all other industries regulated in Texas, 
changes or additions at permitted (§116.111) groups of facili
ties should use the most common of all PBRs, §106.261 and 
§106.262. The example described concern that piping compo
nents needing to be added at a site would not meet the distance 
or emissions limits of those PBRs. The commission emphasizes 
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the importance of the speciated contaminant-specific limitations 
of these PBRs to ensure protection of public health and welfare 
as well as compliance with ambient air quality standards (such 
as 30 TAC Chapter 112 for H2S). Maintaining consistency of re
quirements for all industries in Texas when at a site with a NSR 
permit provides certainty for the public and regulated entities. 
The commission’s clear intent with the revised §106.352 is to 
authorize a combination of dependent equipment which, when 
combined, continues to be insignificant. Minor changes at oth
erwise permitted sites should use other PBRs and later consoli
date those authorizations into the permit at the next amendment 
or renewal. In addition, the commission has numerous exam
ples of inappropriate stacking of Standard Exemptions, PBRs, 
and standard permits at NSR permitted sites, where the facili
ties are operationally dependent on each other. 

TXOGA, Anadarko, Noble, ExxonMobil, and GPA stated that the 
"TCEQ explains in the preamble to the proposed PBR and the 
"Hierarchy of Air Authorizations" section of the proposed stan
dard permit, that PBRs are designed for facilities with insignifi 
cant emissions (emphasis added) TCEQ also explains that stan
dard permits are more complex than PBRs, but do not require a 
case-by-case review or trigger federal pre-construction autho
rization. Based on the low levels of emissions from OGS, TCEQ 
justifies the proposed PBR and proposed standard permit as 
providing an "updated, comprehensive, and protective autho
rization for many common OGS and facilities in Texas." TXOGA 
wholeheartedly agrees with TCEQ’s conclusion that the appro
priate mechanism of authorization for many common OGS fa
cilities is either a PBR or a standard permit. TXOGA believes 
that the above-discussed air monitoring and toxicological studies 
demonstrate that the existing PBR and standard permit are still 
an appropriate authorization mechanism for many common OGS 
facilities. Oil and gas production operations at a typical OGS are 
fairly simple and require a limited amount of equipment." 

The commission partially agrees with the comment and has not 
changed the rule. The commission appreciates the comments 
on the hierarchy of air authorizations and the support for main
taining an oil  and  gas PBR and standard permit. The com
mission respectfully disagrees, however that all operations are 
"fairly simple and require a limited amount of equipment." Based 
on previously registered groups of facilities under §106.352 and 
the oil and gas standard permit, the number and combinations 
of facilities are extensive and vary in size, quantity, and materi
als handled or treated. The adopted PBR and Standard permit 
account for these variations to provide flexibility while ensuring 
overall emissions limits, protectiveness, and practical enforce
able compliance requirements. 

TPA states "the first line of subsection (a)(1) provides that "{o}nly 
one permit by rule (PBR) for an oil and gas site (OGS) may be 
claimed or registered for each site and authorizes all facilities in 
sweet or sour service." This is an absolute requirement, and it 
does not take into account historic authorizations that will remain 
in effect until modifications occur that result in a change in char
acter or an increase in the quantity of emissions. It also does not 
take into account the acquisition of new assets that could occur 
within a 1/4 mile range that are historically authorized or could 
be authorized by a separate PBR. There needs to be regulatory 
language that recognizes this fact - that both the new PBR and 
historic authorizations will remain valid and will authorize specific 
pieces of equipment until there is a change or modification to the 
historic assets that will require a re-authorization under the new 
PBR." 

The commission agrees with the comment and has changed the 
rule in response. The wording in §106.352(a)(1) did not clearly 
iterate that existing, unchanged facilities retain their historical au
thorization for production-related emissions. The commission 
has clarified in subsections (a), (b), and (l) that existing, un
changed facilities can maintain their historical production autho
rizations. 

TPA states "provisions must be established transitioning sites 
from multiple PBRs to a single PBR." 

The commission appreciates this comment and has established 
an effective date of April 1, 2011 for all new projects in the Barnett 
Shale area, and further clarified other requirements in subsec
tions (a) and (b) to ensure that the applicability of the revised 
conditions should not generally require specific changes to ex
isting, unchanged production facilities in the Barnett Shale area 
and that those facilities can maintain their previous Standard Ex
emption or PBR authorizations (except for the newly authoriz
able planned MSS which is discussed later and not triggered 
until January 5, 2012). Until a company makes a decision to in
vest capital to make physical or operational changes to a facility 
or group of dependent facilities, the new requirements are not 
applicable, thus the transition of authorization is under the con
trol of any regulated entity and will be considered as a part of 
any future business decision. 

NorTex "endorses the following changes made in response to 
concerns raised by NorTex and other entities such as the Texas 
Pipeline Association to phase in or limit the application of control 
technology in the Standard Permit and PBR and allow the use 
of other authorizations for facilities not "directly operationally re
lated to each other"."  

The commission agrees with the comment and has changed the 
rule in response. The rule has been clarified to limit registration 
applicability to operationally dependent facilities and emphasize 
that no control technologies are mandated in the PBR. Further
more,  other  types of facilities  may use  other PBRs as listed in  
subsection (d). 

TXOGA commented that they are "specifically concerned with 
how TCEQ intends to require that particular facilities must be 
aggregated into a single OGS authorization. TXOGA requests 
that TCEQ provide assurances that the requirement will not be 
used to aggregate facilities into a single PBR or a single Stan
dard Permit if the facilities should not reasonably be aggregated 
together." 

The commission agrees with the comment and has changed the 
rule in response to this and similar comments expressing con
cern over arbitrary aggregation of facilities by adding the phrase 
operationally dependent as well as clarifying that piping connec
tions would not extend the 1/4 mile distance restriction. 

ETC commented that, "the term "operationally related," used in 
subsections (a)(1), (b)(5)(A), and (b)(5)(C) of the proposed PBR, 
and in subsections (a)(1) and (b)(5)(C) of the Standard Permit, 
should be changed to "operationally dependent." The term "op
erationally related" is very vague and subject to varying interpre
tations. Moreover, the use of that term in the PBR and the Stan
dard Permit would result in improperly overbroad groupings of 
facilities. The term "operationally dependent" is narrower and, 
as such, would eliminate the overbroad grouping problem that 
would be created by use of the term The term "operationally re
lated," used in subsections (a)(1), (b)(5)(A), and (b)(5)(C) of the 
proposed PBR, and in subsections (a)(1) and (b)(5)(C) of the 
Standard Permit, should be changed to "operationally depen-
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dent." The term "operationally related" is very vague and subject 
to varying interpretations. Moreover, the use of that term in the 
PBR and the Standard Permit would result in improperly over
broad groupings of facilities. The term "operationally dependent" 
is narrower and, as such, would eliminate the overbroad group
ing problem that would be created by use of the term "opera
tionally related." Use of the term "operationally dependent" would 
result in the creation of coherent and sensible groupings for pur
poses of PBR coverage. The term "operationally separated" is 
used once in the proposed PBR and Standard Permit, in the sec
ond sentence of subsection (b)(5)(C):  "If piping or fugitive com
ponents are the only connection between facilities that may oth
erwise be operationally separated, the piping and fugitive com
ponents will not be considered when determining the 1/4 mile 
separation for registration." This sentence is clearly intended to 
remedy the "daisy chain" problem, i.e, the possibility that a sin
gle pipeline stretching for miles might improperly be considered 
to  be a single "site"  under  the PBR or Standard Permit. ETC 
agrees that it is important to ensure that the rule language does 
not lend itself to such an unreasonable interpretation. However, 
in order to qualify for this "anti-daisy chain" provision, facilities 
by definition would have to be "operationally separated." This is 
a vague term that could be interpreted to apply only to facilities 
that have no connection whatsoever to one another. Operational 
"independence" is more common than operational "separation" 
and the use of the former term would more accurately capture 
the likely intent of TCEQ staff: to ensure that facilities, whose 
only relationship with one another is their placement along the 
same length of pipe, are not pulled into the same "site" defini
tion." 

The commission agrees and has changed the rule in response 
to this and similar comments expressing concern over arbitrary 
aggregation of facilities by adding the phrase operationally de
pendent as well as clarifying that piping connections alone would 
not extend the 1/4 mile distance restriction. 

Pioneer requested that the commission "Please define "directly 
operationally related" in the rule or preamble. This language is 
undefined and open to interpretation. Also, how does the rule 
reconcile this provision with the OGS definition in (b)(3)? If the 
intent of the provision is for it to only apply all of the requirements 
of (b)(3) are met first, then there needs to be a clarifying link be
tween this provision and (b)(3). However, a 1/4 mile distance 
requirement does riot fit the  definitions of "contiguous" or "ad
jacent", Furthermore, only through formal rulemaking could the 
EPA expand the definition of "contiguous or adjacent" to include 
a test for interdependency. The interdependency approach for 
source aggregation is a revision of the PSD and Title V regula
tions without proper rulemaking and opportunity for public com
ment, and arguably in violation of the federal Administrative Pro
cedures Act and outside the statutory authority of the Clean Air 
Act." 

The commission concurs with the commenter and has changed 
the phrase "operationally related" to "operationally dependent." 
The commission agrees and has changed the rule in response 
to this and similar comments expressing concern over arbitrary 
aggregation of facilities by adding the phrase operationally de
pendent as well as clarifying that piping connections alone would 
not extend the 1/4 mile distance restriction. 

ERM commented that the "TCEQ should consider situations 
where there is common equipment between a facility/sources 
authorized or to be authorized by an OGS and a facility/sources 
authorized by another mechanism such as a PBR or a permit. 

For example, what if there is a chemical plant authorized by 
an NSR permit with a fractionation unit authorized by an OGS, 
where both a chemical processing unit and the fractionation unit 
vent to the same control device?" 

Use of the PBR is limited to one registration per site for opera
tionally dependent facilities. If two facilities with the same owner 
are not dependent but adjacent the registration for an OGS may 
be used even if the site is sharing a control device. Where 
sites are sharing a control device the authorization complexity 
increases and PBRs should be incorporated into the NSR per
mit at renewal or amendment of the NSR permit. At that time the 
OGS will be part of the NSR permit and further authorizations 
will need to be through the NSR permit. 

ETC stated "TCEQ has proposed requirements for the Texas oil 
and gas industry that are not equitable with other Texas indus
tries. Examples of provisions in the proposed PBR that would 
unfairly single out the oil and gas industry for discriminatory treat
ment include the concept of a single PBR authorization for an 
entire site, which is a requirement that is not currently applied in 
other industries, e.g., chemical plants and refineries." 

The commission respectfully disagrees with this comment and 
has not changed the language in response. The commission re
spectfully disagrees that combining requirements for common, 
dependent facilities is unfair. Previous PBR §106.352 and Stan
dard Exemption 66 as far back in history as 1986 included a num
ber of common, dependent facilities. Many other industry seg
ments (concrete batch plants, rock crushers, material handling, 
asphalt concrete plants, surface coating, aerospace manufac
turing, etc) have also been included in plant-wide or groups of 
dependent facilities under PBRs or standard permits. This com
bination of requirements follows THSC, §382.0511 which em
powers the agency to consolidate authorization were deemed 
appropriate. The groups of dependent oil and gas facilities in 
close proximity (1/4 mile) under common control on the same 
property is an appropriate mechanism for authorization and is 
on a practical basis consistent with thousands PBR registrations 
accepted currently and allows a comprehensive evaluation of in
significant and protective emissions. 

Pioneer and Kinder Morgan commented that, "The requirement 
of "only one permit by rule (PBR) for an oil and gas site (OGS) 
may be claimed or registered for each site and authorizes all fa
cilities in sweet or sour service" is unclear. Adding the language 
"30 TAC §105.352" prior to "permit by rule" would help clarify 
this and allow for other PBRs at the same OGS. For example, 
a water injection facility, which is listed under the exclusions to 
§106.352 in (d)(2) of this proposal, could be co-located at the 
same OGS as facilities permitted by §106.352 that would need 
to be covered by a different PBR, §106.351." 

The commission agrees with this comment and has changed the 
rule to add "§106.352" prior to "permit by rule" to help clarify the 
meaning and scope. 

Kinder Morgan also stated "Moreover, the phrase "{o}ther facili
ties which are not covered under this section may be authorized 
by other PBRs at an OGS if subsection (b)(6) of this section is 
met" is unclear as to whether this is referencing back to 116.111 
or you can use other PBRs in conjunction with §106.352. Ac
cordingly, the rule language should be clarified." 

The commission agrees with this comment and has changed 
the rule in response. The commission agrees with the com
menter that the meaning and intent of this sentence is unclear 
and deleted the last sentence of this subsection as it is redun
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dant with the protectiveness requirements in subsections (b)(6) 
and (k). 

ETC stated "the term "operationally related," used in subsec
tions (a)(1), (b)(5)(A), and (b)(5)(C) of the proposed PBR, and 
in subsections (a)(1) and (b)(5)(C) of the Standard Permit, 
should be changed to "operationally dependent." The term 
"operationally related" is very vague and subject to varying 
interpretations. Moreover, the use of that term in the PBR 
and the Standard Permit would result in improperly overbroad 
groupings of facilities. The term "operationally dependent" is 
narrower and, as such, would eliminate the overbroad grouping 
problem that would be created by use of the term "operationally 
related." Use of the term "operationally dependent" would result 
in the creation of coherent and sensible groupings for purposes 
of PBR coverage." 

The commission agrees and has changed the rule in response 
to this and similar comments expressing concern over arbitrary 
aggregation of facilities by adding the phrase operationally de
pendent 

EDF commented that, "The prohibition of using PBR at a permit
ted site should be extended to any major source of emissions, 
not just an operationally related one. The Texas SIP and the 
Texas Health and Safety Code prohibit the authorization of MSS 
emissions from major facilities through PBRs. EPA’s SIP ap
proval of Texas general PBR provisions clarifies that EPA ap
proved the use of PBRs only for non-major facilities." 

The commission has not changed the rule in response to this 
comment. The commission’s intent and revised rule wording 
clearly states that this PBR may not be used to circumvent fed
eral NSR applicability or requirements. 

ConocoPhillips further stated that "regardless of the number of 
PBRs, the emissions from an oil and gas site be limited to the 
long standing limits of 25 TPY of SO2 

and VOCs and 250 TPY 
of CO. Once a project triggers the requirement for a PBR, all 
facilities that are project affected at the site where the project 
was undertaken would be included in the PBR. As an incentive 
to decreasing emissions from the site, we are proposing that 
if emissions increased by a project are offset below the allow
able thresholds by concurrent decreases (validated by adequate 
recordkeeping) from other facilities at the site to less than the trig
ger thresholds in (c)(1)(B), the revised PBR should not be trig
gered so long as the overall emissions thresholds for the PBR of 
25 TPY VOC/S02 and 250 TPY NOX/CO are being met." 

The commission has not changed the rule in response to this 
comment. The commission has numerous examples of inappro
priate stacking of Standard Exemptions, PBRs, and standard 
permits at NSR permitted sites, where the facilities are opera
tionally dependent on each other. The incentives built into the 
revised PBR include reduced fees and more flexible deadlines 
for registrations under the lower limits of Level 1 of the PBR. In 
addition, if new project increases are offset by other decreases 
at a registered oil and gas operation, the protectiveness review 
is limited and simplified. 

ETC states "the proposed language would add the requirement 
that, to be included within a single OGS, facilities would have to 
be operationally dependent on one another. This addition is es
sential because it prevents overbroad groupings of facilities that, 
in actual practice, are unrelated, and thus should not be consid
ered to be within the same OGS. Using only the three criteria 
currently proposed by staff would result in overbroad groupings 
because none of the three proposed criteria - physical proximity 

of property, common ownership/control, and common industrial 
classification - would take into account the particular operational 
characteristics of the facilities at issue. Adding the concept of 
operational dependence will prevent the artificial and improper 
grouping of facilities lacking any real operational connection with 
one another. (A) Any new facility or new group of operationally 
related dependent facilities at an OGS, or changes to existing au
thorized facilities or group of facilities at an OGS which increase 
the potential to emit or increase emissions, to amounts greater 
than previously certified, must meet all requirements of this sec
tion prior to construction or implementation of changes. Use of 
the term "operationally dependent" would result in the creation 
of coherent and sensible groupings for purposes of PBR cover
age." 

The commission agrees with the commenter and has changed 
the phrase "operationally related" to "operationally dependent." 
The commission emphasizes that aggregation for major source 
new source preconstruction and federal operating permits 
review may be required to evaluate different spacing as guid
ance and rules are promulgated under federal rules, and that 
the PBR and standard permit do not supersede any of those 
requirements. 

Sierra Club comments the term "operationally related" should be 
defined. 

The commission agrees with the commenter and has changed 
the phrase "operationally related" to "operationally dependent" 
for clarity. 

TXOGA "is specifically concerned with how TCEQ intends to re
quire that particular facilities must be aggregated into a single 
OGS authorization. TXOGA requests that TCEQ provide assur
ances that the requirement  will  not be used to aggregate  facili
ties into a single PBR or a single Standard Permit if the facilities 
should not reasonably be aggregated together." 

The commission agrees and has changed the rule in response 
to this and similar comments expressing concern over arbitrary 
aggregation of facilities by adding the phrase operationally de
pendent as well as clarifying that piping connections alone would 
not extend the 1/4 mile distance restriction. 

Targa stated "The biggest concerns Targa has with the definition 
of OGS are with the shifting boundaries of the OG. The focus 
should be less on the distance between the sites and more 
on the operational dependence. Targa believes the TCEQ 
should reevaluate the impact of the proposed OGS definition in 
(b)(5)(C), which states: "A single PBR registration shall include 
all facilities or groups of facilities at an OGS which are directly 
operationally related to each other and are located no great than 
a 1/4 mile from the facilities associated with the project requiring 
registration under this section." Under this proposed provision, 
the boundaries of the OGS and the facilities authorized by the 
single PBR would shift project by project depending on where 
the 1/4 mile radius comes to rest. This sets up a real compliance 
problem as the boundary of the OGS and facilities authorized 
by the PBR are not fixed. The revised language needs to define 
an OGS with a fixed boundary. " 

MarkWest also "remains concerned about the lack of clarity sur
rounding the Commissions proposed language to define the area 
that determines the facilities to be included as a single site for 
the purpose of determining fugitive emissions under subsection 
(b)(5)(C). While we appreciate the staffs continued attempts at 
drafting language that breaks what many people refer to as the 

ADOPTED RULES February 18, 2011 36 TexReg 1031 



"daisy-chain" effect, as currently drafted, the language is still 
problematic." 

The commission agrees and has changed the rule in response 
to this and similar comments expressing concern over arbitrary 
aggregation of facilities by adding the phrase operationally de
pendent as well as clarifying that piping connections alone would 
not extend the 1/4 mile distance restriction. 

Kinder Morgan states "The proposed PBR includes registration 
requirements for all facilities or groups of facilities at OGS which 
are directly operationally related to each other and are located 
no greater than percent mile from the facilities associated with a 
project. As drafted, the proposal should be clarified to link with 
(b)(3) so it is clear that this requirement only applies if you meet 
all the requirements of (b)(3). In addition, the term operationally 
related should be replaced with operationally dependent. The 
effect of subsection (b)(5)(C) is to shift the authorization bound
aries on a project by project basis and to potentially daisy-chain 
an entire pipeline system." 

The commission agrees and has changed the rule in response 
to this and similar comments expressing concern over arbitrary 
aggregation of facilities by adding the phrase operationally de
pendent as well as clarifying that piping connections alone would 
not extend the 1/4 mile distance restriction. The commission has 
also defined project to be consistent with other NSR permitting 
actions. The commission has also revised the scope of registra
tion expectations and established a fixed boundary. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that subsection (a)(1) states that this PBR cannot be 
used at a site with a §116.111 permit, therefore, there does not 
seem  to  be a case where  certification at a major site would 
apply. Furthermore the word "new" should be inserted before 
"major Sources." Delete this requirement if sites authorized 
under §116.111 cannot use this PBR. For projects at existing 
major sites, establish emission increases less than any applica
ble threshold or contemporaneous emission increases for new 
major sources or major modifications under NNSR or PSD." 

EDF commented that, "PBRs should not be allowed at major 
sites. The TCEQ should explain the need for this section in light 
of §106.352(a)(1)." 

The commission has not changed the rule in response to this 
comment. The new PBR is not allowed to be used at major PSD 
or NNSR sites if the project  is  related to the  major source,  but  
unrelated facilities are allowed to use this PBR, although this 
scenario is unlikely to occur. However, planned MSS may be 
authorized under this PBR, even at major NSR sites as long as 
there are no federal preconstruction applicability issues. 

Existing facility 

Sierra Club and 2 individuals commented that the "TCEQ should 
make it clear that any change that increases emissions or re
quires new construction triggers site-wide applicability of the new 
rules, not just for the piece of equipment or emission source that 
was modified." 

One individual commented that, "Existing facilities should not be 
grandfathered and should be made to comply with the proposed 
regulations. The wells in Denton County emit 37 tons of VOC 
daily and other hazardous emissions. Allowing them to continue 
is an injustice." 

Five individuals, ABCA, and Earthworks Texas Oil and Gas Ac
countability Project stated "the rule should apply retroactively in 

order to avoid delays of needed upgrades to facilities. The rule 
should apply to all equipment at all sites, absent some undue 
hardship to the owner or operator" and "should apply retroac
tively to the extent feasible. At the ABCA, we are most con
cerned that the new rule will cause delays of needed upgrades 
and maintenance as a means of avoiding application of more 
stringent standards. The only way to avoid this outcome is by 
applying the new rule to all equipment at all sites, absent some 
undue hardship on the operator. Equal treatment of all applicable 
equipment and operators will ensure the rule does not have the 
unintended consequence of making air quality worse in Texas." 

The commission has not changed the rule in response to this 
comment. The permitting requirements and applicability of any 
PBR is specified in the TCAA to occur only when a new facility is 
constructed or changed in such a way as to increase previously 
authorized emissions. 

Nortex commented that, "Sierra Club’s recommendation that 
existing facilities be deprived of their current PBRs even if no 
change is made would have the effect of upending decades 
of agency rule and policy on the validity of PBRs,  and would  
impose a requirement that goes far beyond federal NSR-on 
sources which by law are required to be both minor and insignif
icant." 

The commission agrees with this comment and has not changed 
the rule to require existing, unchanging facilities to meet all re
quirements of the revised rule. 

TRAED and 5 individuals stated that "all old OGS should not be 
grandfathered in to the proposed changes in the permit by rule 
process. This will just encourage developers to place as many 
pieces of equipment on an already existing site with no regard to 
the surrounding communities or people living next to the existing 
sites." 

The Old Town Neighborhood Association recommended that the 
commission "not allow grandfathering of existing permits due to 
future plans to add wells based on the price of natural gas." 

The commission has not changed the rule in response to this 
comment. While the TCAA does not allow the commission to ar
bitrarily require unchanged existing authorized facilities to obtain 
a new authorization, any operator which adds pieces of equip
ment to an established site after the effective date of the revised 
PBR will be required to meet the new requirements for the newly 
installed facilities. Any residences in close proximity will be con
sidered during the protectiveness review, which includes both 
new and existing facilities. 

Representative Lon Burnam stated "there are too many grand-
fathered facilities. The new rule should apply to all facilities in a 
nonattainment area on the same date as the MSS provisions on 
January 5, 2012. Exempting the vast amount of facilities already 
in operation in Fort Worth renders the new rule virtually ineffec
tive for his constituents and many others living on the Barnett 
Shale. Representative Burnam opposes indefinite PBR autho
rization and proposes that PBRs be renewed every three to 5 
years to incorporate new control and process technology." 

The City of Fort Worth commented that "requiring renewal of per
mits would allow the TCEQ and communities to learn from new 
ongoing research and to adapt to the development of more ef
fective control technologies. The City of Fort Worth also com
mented that "five-year PBR renewals and three-year standard 
permit renewals should be required to take advantage of the ad
vances in scientific/engineering information, federal regulatory 
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changes, and improved emission control technologies." The City 
of Fort Worth also commented that "the foreseeable growth in 
population density in the Barnett Shale region should trigger a 
review of the nearest receptor and the applicable control require
ments, since a once rural OGS could become a suburban site in 
a 3 to 5-year time frame." 

Senator Wendy Davis recommended that, "The permit by rule 
should include an appropriate renewal registration cycle." 

The Sierra Club stated "all existing OGS should register under 
the new PBR or standard permit with 5 years, 2 years for nonat
tainment areas. The PBR should require re-registration every 5 
years to keep TCEQ current on the number of OGS within the 
state and to update changing requirements of the PBR. The pro
posal could require a phased approach for all existing sites to 
seek authorization under the proposed permits within 5 years, 
beginning with those sites located in nonattainment areas." 

Mayor Calvin Tillman of DISH commented "The rule should in
clude the reevaluation of existing facilities to make sure they 
qualify for the new permit by rule." 

One-hundred thirty-four individuals stated "all existing OGS 
should register under the new PBR or standard permit with 
5 years, 2 years for nonattainment areas. The PBR should 
require re-registration every 5 years to keep TCEQ current on 
the number of OGS within the state and to update changing 
requirements of the PBR. 

TRAED, 5 individuals, ABCA, and Earthworks Texas Oil and Gas 
Accountability Project recommended that the TCEQ should re
quire periodic permit renewals and clearly delineate what acts 
lead to permit revocation or denial. Other segments of society, 
activities, and trades where government has issued authoriza
tion are of limited duration." 

Senator Wendy Davis stated that "because TCEQ has waited 
so long to revise these rules, the agency should create a grant-
based incentive program for companies to retrofit existing facili
ties to ensure their level of compliance equals that of new facil
ities." 

The commission has not changed the rule in response to this 
comment. The requirements of any historical Standard Exemp
tion or PBR remain in effect until new facilities or other changes 
occur which requires updating a claim, registration, or certifica
tion. The commission does not have compelling evidence to 
add a requirement for renewal on this industry, and such a re
quirement would place an undue burden on a specific industry 
segment disproportionately to other industries. For facilities in 
nonattainment areas, 30 TAC Chapters 115 and 117 are the ap
propriate mechanism to require additional controls beyond those 
of any PBR, standard permit, or permit. At this time the commis
sion does not have access to discretionary funding to sponsor 
a grant program to encourage control upgrades on existing, un
changed facilities. 

Pioneer and Kinder Morgan comment that "it should be clarified 
if existing facilities can keep their PBR status under a historical 
PBR even if other facilities at the same OGS are changed and 
subject to the new PBR outlined in this proposal, as long as they 
are not operationally related to the facilities applying for the new 
PBR. If so, the language should be clarified to state that existing 
facilities at an OGS shall maintain their current authorization un
der the historic PBR that was claimed at the time of construction 
or change of the facility, regardless of whether the facility was 
registered. And Pioneer states further, as elaborated on in my 

comment for (a)(1) above, if an existing facility is changed at an 
OGS, would the whole site now be only under the new §106.352? 
How would the non-changed facilities (if they are versus if they 
are not operationally-related) under previous authorizations, or 
registrations, be distinguished? Please provide clarification on 
this issue in the rule or preamble." 

The commission agrees with this comment and has clarified var
ious rule language to emphasize that (except for planned MSS 
and consideration for impacts evaluations in close proximity to 
new projects) all existing, unchanged facilities retain their his
torical Standard Exemption or PBR authorization, even if never 
registered. 

Kinder Morgan commented that, "The proposed PBR should 
clarify that new PBR requirements should only apply to new 
facilities or modified facilities where the changes result in an 
emissions increase. Applicability should not be triggered under 
the new PBR for changes that result in same or decreased 
emissions levels. The rule as currently drafted includes within 
the scope of covered facilities those that reduce the quantity of 
their emissions. The effect of the current language contradicts 
the preamble which states registration is triggered when existing 
facilities’ PTE are increasing. The proposed language would 
result in a disincentive for reducing emissions at an OGS." 

The commission agrees with this comment and has clarified var
ious rule language in response. The new PBR specifies the lim
ited circumstances of applicability in the definition of "project." 
The actions which trigger the new PBR requirements are new 
facilities or changes to existing facilities which increase the po
tential to emit over previously certified emission limits only. 

TPA commented that, "There has been no science-based 
demonstration justifying the application of current standards 
retroactively to existing sources. There has been no air quality 
study that supports this outcome and no demonstration that 
public health is being adversely impacted as a result of the 
production-related activity in the Barnett Shale area or any other 
area in Texas. Controls and demonstrations for the sake of such 
are not supported under the federal or Texas Clean Air Acts. 
Regulated entities are not required to make demonstrations or 
add controls for the sake of such; instead a cost-benefit analysis 
is  performed in terms of cost per ton of pollutant reduced. The 
TCEQ has not conducted that analysis. Moreover, if the TCEQ 
had conducted the review required for major environmental 
rules, as discussed earlier, all or some of this analysis would 
have been developed. In that case, the agency, the regulated 
community and the public would be better informed of the need 
and basis for many of the provisions of this proposed PBR. 
Without such an analysis this rule lacks a reasoned justification 
or rational basis for its promulgation." 

The commission respectfully disagrees with this comment. 
The evaluation performed by the commission has shown that 
certain amounts of various air contaminants may not be able 
to demonstrate protectiveness using generally accepted tech
niques (emission calculation methods, dispersion modeling, 
etc). Specific and extensive details of the emission impact 
analysis are provided in both the section by section discussion 
of this document as well as the standard permit for oil and gas 
production facilities background document. 

Senator Davis also recommended "the definition of receptor be 
expanded to more accurately reflect the group to be protected 
and should include places where people spend a significant 
amount of time or a significant number of people congregate. 
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The definition should also include places such as schools, office 
buildings, hospitals, day-care centers, community centers, 
restaurants, stores, hotels, and playgrounds.  She cited a Fort  
Worth City Ordinance adopted in 2009 which would include 
these places under defined terms such as "habitable structure," 
"public building," and "protected use." 

Representative Lon Burnam stated that the definition of recep
tor should not exclude "places were people spend significant 
amounts of time and thus may be exposed to emissions from 
near-by drilling and associated operations." He further stated 
that "because emission limits under the rule will, in many cases, 
be determined by the distance to the nearest receptor under the 
protectiveness review, it’s extremely important that the defini
tion include all places where people spend enough time to be 
impacted by exposure to drilling-related emissions." He recom
mends changing the definition of receptor to include any building 
which is in use as a single or multi-family residence, school, busi
nesses and other places where people are present for more than 
three hours per day, or place of worship at the time this section 
is registered. 

The Sierra Club and 134 individuals stated the definition of re
ceptor should be any building or public place where people are 
present three hours per week (consistent with NSR and other 
standard permits). The definition should include hospitals and 
public parks. The Sierra Club additionally commented that the 
current receptor definition excludes such places as hospitals and 
public parks. We recommend broadening the definition, consis
tent with NSR and other standard permits, to include any build
ing or public place where people are located at least three hours 
per week. In addition to residential homes, the receptor defini
tion should include workplaces and public areas. Individuals who 
work  8 or more hours  per day adjacent to an OGS are entitled to 
the same safety protection as residences. 

TRAED and 5 individuals commented that, "Receptor should be 
defined to include hospitals, out-patient care facilities, day-care 
facilities, early childhood centers, retirement homes and retire
ment communities." 

Five individuals, ABCA, and Earthworks Texas Oil and Gas Ac
countability Project commented that, "Receptor should include 
the functional equivalent of schools, multi-family residences, 
long-term care facilities, day-care facilities, early childhood 
centers, retirement homes and retirement communities. If 
the definition is to be consistent with the air quality standard 
permit for rock crushers, as stated in the comment summary 
from the April 8, 2010 stakeholder meeting, then it should be 
consistent with the supporting code for that permit found in 
THSC, §382.052. This statute requires any concrete crushing 
facility to be located at least 440 yards from a school and that 
facilities constructed or modified within 3000 feet of a school be 
evaluated for short and long-term health effects. 

ABCA additionally commented, "Minimum distance require
ments protect the people living in unincorporated parts of a 
county. As stated above, there is evidence that the legislature 
established 440 feet as a minimum setback requirement to 
protect schools from industrial air contamination. Many munici
palities have adopted setbacks of 500 feet or greater to protect 
their populations. While it is fortunate for those people living 
in cities to have the protection, the result is that industry has 
moved into unincorporated parts of a county in order to avoid 
more stringent municipal setbacks. As such, some of the largest 
and most polluting OGS, often with multiple permits granted by 

the old PBR, are located next to residences and schools in unin
corporated areas. For the many people living in these areas, the 
rules TCEQ issues are their only protection. Fifty feet is simply 
not enough to protect a family living next an OGS containing 
15, 20, or 40 pieces of industrial gas production equipment . . . 
. By including functional equivalents in its  definition, "receptor" 
will effectively protect sensitive populations such as children, 
the ill, and the elderly. There is ample evidence that sensitive 
populations are more likely to be harmed by air emissions than 
the general adult population. The current definition of "receptor", 
however, is not clear enough in protecting these populations." 

EDF recommended the definition of receptor should be modi
fied to include all such places in order to ensure the maximum 
degree of public health protection. Specific places that should 
be included in the definition of receptor include medical facilities 
(hospitals, health care facilities, etc.); nursing homes; places of 
business (offices, stores and other workplaces and commercial 
establishments); hotels/motels; and parks; among others. 

One individual recommended that the commission "modify the 
proposed PBR and Standard Permit to provide greater protection 
for surrounding populations...broadening the definition, consis
tent with NSR and other standard permits, to include any build
ing or public place where people are located at least three hours 
per week. In addition to residential homes, the receptor defi 
nition should include workplaces and public areas. Individuals 
who work eight or more hours per day adjacent to an OGS are 
entitled to the same safety protection as residences." 

The commission partially agrees with this comment and has re
vised the rule to include day-care centers and hospitals. This 
definition establishes a threshold for ensuring that an evaluation 
is completed for the most sensitive populations and those resid
ing in permanent dwellings close to an oil and gas facility, the 
commission has not included retirement homes or communities 
since they are already covered by "residence." Further, the com
mission has expanded the definition of receptor to include cer
tain businesses. These receptors are included if they are occu
pied regularly as those in the general public who occupy these 
structures may be exposed for extended periods of time. The 
business definition however excludes those businesses whose 
primary function is oil and gas production, as the emissions they 
are exposed to are the same - and in much higher concentra
tions - as the site seeking authorization may be emitting. The 
commission respectfully disagrees that the definition of recep
tor should be expanded to include all possible structures which 
may be occupied at some time  for  limited durations.  The  com
mission also notes that as required in §106.352(a)(1), if there is 
a local ordinance or regulation which is more stringent than the 
requirements of this PBR, the facility must comply with that more 
restrictive standard. 

NorTex "disagrees strongly with the proposals offered at the pub
lic meeting to expand the definition of receptor to all workplaces 
or "structures occupied for more than three hours per week." This 
proposal is completely inconsistent with the manner in which re
ceptors have been handled previously in air permitting. Making 
this significant change is agency policy via a single PBR, which 
by definition, has negligible impacts, would be highly inappropri
ate and would impact small and large businesses in ways that 
could not be foreseen absent full, public consideration." 

The commission partially agrees with the comment and is not 
changing the language of this subsection to include any structure 
which is occupied for short durations (3 hours per week). 
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The City of Fort Worth commented "the definition of receptor 
should be expanded to include the nearest civilian-occupied 
structure to the O&G facility (i.e. that nearest structure which is 
not owned or occupied by the person or company that exercises 
day-to-day control over the operations of the site)." 

The commission partially agrees with this comment and has re
vised the rule to include day-care centers, hospitals, and cer
tain businesses. The commission respectfully disagrees that the 
definition of receptor should be expanded to include all possible 
structures which may be occupied at some time for limited dura
tions. This definition establishes a threshold for ensuring that an 
evaluation is completed for the most sensitive populations and 
those residing in permanent dwellings or for extended periods of 
time  close  to an oil  and gas  facility.  

Planned MSS 

EPA commented that "§116.620(b)(5)(E) and §106.352(b)(5)(E) 
allows for MSS emissions to be authorized without registration. 
MSS emissions from OGS must be authorized by January 5, 
2012. If an OGS elects to authorize MSS before January 5, 
2012, what mechanism will be used to amend the standard per
mit or PBR registration? What is the regulatory basis for not 
including these emissions before January 5, 2012? What mech
anism will TCEQ use to ensure that all existing OGS facilities, 
permitted under the current standard permit and PBR, have MSS 
emissions authorized by January 5, 2012 if they are not required 
to register them when claiming only the MSS portion of the pro
posed standard permit and PBR?"  

The commission has not changed  the rule  in response to this  
comment. The rule requires planned MSS emissions to be quan
tified and meet applicable limits by January 5, 2012, and also 
requires certain records to be maintained. It is not necessary 
for sites already registered or claiming an unregistered Stan
dard Exemption or PBR to revise their authorization. Facilities 
or groups of facilities that claim a historical Standard Exemption 
or PBR only need to have compliance information available and 
only need to submit paperwork the next time a change is made 
at the site requiring a registration. Sites that have certified emis
sion limits may submit, free of charge, a Form APD-CERT to 
change the certified limits to include MSS emissions. The regu
latory basis for the deadline of January 5, 2012 is established in 
§101.222(h). The commission has considered the mechanism 
for sites that are only authorizing MSS emissions, but not sub
mitting an actual MSS registration until the next permitting action 
(PBR revision) after January 5, 2012. This is consistent with our 
unregistered PBR authorizations which have to meet all the PBR 
requirements but do not have to submit any paperwork. All OGS 
are required to have appropriate MSS records and be able to 
demonstrate to agency enforcement that MSS emissions meet 
the protectiveness limits of the PBR. The next time the site PBR 
needs to be revised, the MSS emissions will be included in the 
registration. This requirement is for administrative scheduling 
purposes to prevent all the thousands of unregistered and reg
istered oil and gas PBR sites submitting paperwork at the same 
time. The Regions will ask for documentation on inspections and 
site visits to demonstrate compliance. 

TXOGA states that "MSS emissions that have already been 
authorized under §106.352 should not be required to be reau
thorized. Some of the authorized MSS emissions have already 
demonstrated compliance with health impacts analysis. TCEQ 
cannot simply invalidate all previously authorized MSS emis
sions under §106.352. Every single OGS has maintenance 
emissions and this would require reauthorization for every single 

OGS. Furthermore, TCEQ authorized maintenance emissions 
prior to the mandated inclusion date for other industries and has 
not revoked those previously authorized MSS emissions after 
the mandatory inclusion date. 

TXOGA commented that some locations (under NSR permit) 
have already authorized maintenance emissions and met the 
current §106.352. These sites should not have to undergo im
pacts review." 

El Paso commented that, "The exclusion of subsection (b)(6)(B) 
from subsection (b)(5)(B) will allow existing facilities that meet 
the current PBR limits to continue to operate without having to 
make physical or operational upgrades. Alternatively, if TCEQ 
has since determined that planned MSS activities are not autho
rized by the current version of §106.352, El Paso suggests the 
following revision to §106.352(b)(6)(B): existing authorized facil
ities, or group of facilities, at an OGS must meet only subsection 
(i) of this section except previously authorized MSS emissions." 

The commission has not changed the rule in response to this 
comment. The rule requires planned MSS emissions to be quan
tified and meet applicable limits by January 5, 2012, and also 
requires certain records to be maintained. It is not necessary 
for sites already registered to revise their permit. Sites that are 
registered only need to have this information available and only 
need to submit paperwork the next time a change is made at the 
site requiring a permit revision. Sites that have set up certified 
emission limits may submit, free of charge, a Form APD-CERT 
to change the certified limits to include MSS emissions. 

In order to establish what the applicable limits are for MSS emis
sions, a protectiveness review must be performed. The appli
cable limit could be the cap of the authorization level or a more 
stringent limit based on the protectiveness review. It is also im
portant to note that the protectiveness review for MSS emissions 
must include any other emitting sources during the MSS events. 
For example, if there are oil tanks at the site, which are continu
ously emitting, those emissions will be included in the evaluation; 
however, emissions from loading of the tanks, which are not con
tinuous and do not occur at the same time as the MSS events, 
will not be included. 

Although some companies have registered MSS emissions, 
these MSS requirements apply to all sites, regardless of whether 
registration has already occurred. Hourly limits were not in 
place prior to this rule, which means that short-term emission 
levels have been registered that are very high and potentially 
could cause a detriment to public health and welfare. 

Currently, only a small percentage of sites have registered any 
MSS emissions. A survey of recently issued PBRs showed mul
tiple cases of high estimated short-term MSS emissions from 63 
lb/hr to 2,914 lb/hr. Some of the recently issued examples are: 
1) PBR registration no. 53476 (project no. 152342, site located 
in TCEQ Region 1 - Amarillo) and PBR registration no. 80325 
(project no. 125687, site located in TCEQ Region 1 - Amarillo) 
both authorized 2,914 lb/hr of VOC emissions from tanks dur
ing periods when the tanks VRU is inoperable; 2) PBR registra
tion no. 72355 (project no. 144380, site located in TCEQ Re
gion 7 - Midland) authorized 311 lb/hr of VOC blow down emis
sions from gas gathering system depressurizing; 3) PBR regis
tration no. 56689 (project no. 149188, site located in TCEQ Re
gion 1 - Amarillo) authorized 199 lb/hr of VOC emissions from 
48 compressor blow downs per year; 4) PBR registration no. 
88193 (project no. 146483, site located in TCEQ Region 1 
Amarillo) authorized 194 lb/hr of VOC emissions from two com-

ADOPTED RULES February 18, 2011 36 TexReg 1035 



pressor blow downs per month; 5) PBR registration no. 89735 
(project no. 149267, site located in TCEQ Region 1 - Amar
illo) authorized 185 lb/hr of VOC emissions from 48 compressor 
blow downs per year; 6) PBR registration no. 90651 (project 
no. 150796, site located in TCEQ Region 5 - Tyler) authorized 
90 lb/hr of VOC emissions from 24 compressor blow downs per 
year; 7) PBR registration no. 50556 (project no.160267, site lo
cated  in TCEQ  Region 11 - Austin) authorized  180  lb/hr of VOC  
emissions from pipeline and tank degassing in addition to 65 
lb/hr of VOC emissions from 40 compressor blow downs per 
year; 8) PBR registration no. 93527 (project no. 160089, site 
located  in TCEQ Region 7  - Midland)  authorized 1,062 lb/hr of 
VOC emissions from 12 compressor blow downs per year, quar
terly flare maintenance, and biannual vessel maintenance; 9) 
PBR registration no. 93178 (project no. 159331, site located 
in TCEQ Region 10 - Beaumont) authorized 690 lb/hr of VOC 
emissions from flared tank and compressor emissions during 
VRU downtime for maintenance; 10) PBR registration no. 92354 
(project 156947, site located in TCEQ Region 7 - Midland) au
thorized 63 lb/hr of VOC emissions from venting during flare and 
vessel (separator and heater treater) maintenance; 11) PBR reg
istration no. 26039 (project no. 159364, site located in TCEQ 
Region 12 - Houston) authorized 681 lb/hr of CO emissions from 
96 startups and 96 shutdowns associated with two turbines; 12) 
PBR registration no. 44878 (project no. 160163, site located in 
TCEQ Region 15 - Harlingen) authorized 310 lb/hr of VOC emis
sions from two MSS blow downs. It is highly likely that there 
are more sites with unregistered similarly high MSS emissions. 
It should be noted that these MSS emissions occur for a small 
percentage of the total site operating time. Although, an MSS 
event may only occur 60 hours out of a year, the emissions still 
need to be protective for those 60 hours. 

It is important for all sites to assess their MSS emissions. This 
assessment includes: 1) taking into account all planned MSS ac
tivities which result in significant emissions; 2) determining a re
alistic estimate of emissions; and 3) demonstrating that the emis
sion rates are protective. If protectiveness cannot be demon
strated, options to consider are changing the way the MSS ac
tivity is done or adding a control/recovery device. Because most 
PBRs did not previously have hourly limits or a protectiveness 
review, there has been no determination by the agency and no 
demonstration by applicants that represented short-term MSS 
emissions are protective. This means that there is uncertainty 
as to whether the high short-term emissions authorized by the 
agency are protective. They could be protective for a site in a 
remote location with no receptors nearby, but a protectiveness 
review needs to be done as demonstration. The protectiveness 
evaluation takes into account how close the emission point is 
to a receptor and how high above ground the emission release 
point is. In order to ensure protectiveness of public health and 
welfare the commission has determined all sites, with or without 
previously registered MSS emissions, are subject to the MSS re
quirements of this rule. 

TAEP commented that, "Planned MSS must have clarity in the 
definition of source and the estimating methodology." 

Encana commented that, "The provisions addressing MSS activ
ities represent a new class of emission sources subject to great 
variability. The TCEQ and the industry could benefit from  an  
integration of a TCEQ/Industry working group to work out the 
details regarding MSS sources, calculations, and compliance 
with protectiveness review and NAAQs (sic NAAQS) compliance 
demonstration. Encana would be willing to participate in this 
workgroup." 

The commission is building MSS estimation methods into 
the emission calculations spreadsheet being developed with 
feedback from stakeholders. The preliminary draft of this 
spreadsheet is available at http://www.tceq.state.tx.us/permit-
ting/air/nav/nsr_news.html. In addition, the agency will be 
providing outreach and sponsor a workgroup to work on various 
issues. We appreciate Encana’s willingness to volunteer. 

El Paso commented that, "§106.352(i) applies to any facilities us
ing the section or previous versions of this section to comply with 
certain requirements which will, in fact, require these facilities 
to physically or operationally upgrade. For example, proposed 
§106.352(1)(4)(C) will require 98 percent control efficiency for 
VOC and H2S emissions during compressor startup, regardless 
of the level of these emissions. This will require installation of 
controls. Per TCEQ’s September 25, 2006 guidance, Planned 
Maintenance, Startup and Shutdown Emissions are authorized 
by the current version of §106.352, provided that the nearest re
ceptor is at least 1,200 feet away." 

The commission did not change rule language in response to 
this comment. Previously applicable PBR rules at OGS (i.e. 
PBRs §106.352 and §106.512, and associated previous PBR 
and Standard Exemption versions) did not adequately ensure 
protectiveness for MSS emissions; impacts reviews for rulemak
ing of the previously applicable rules did not include impacts re
views for MSS emissions and did not include short-term (i.e., 
lb/hr) emissions impacts reviews. In previous PBR registration 
reviews, the commission has seen uncontrolled MSS emission 
rates of several hundred lb/hr or more of VOCs and has seen 
MSS emissions rates of 1,000 or more lb/hr of VOCs before con
trols. Based on the impacts reviews for the new OGS PBR, the 
commission believes that allowing authorization of OGS MSS 
emissions retroactively will not ensure protectiveness. There
fore, the commission determined that MSS emissions could not 
really be authorized in previously applicable PBR rules and that 
MSS emissions were not really authorizable under PBRs until 
these new OGS rules became effective. The commission agrees 
that to pass impacts review under the new OGS PBR, MSS emis
sions may need to be controlled or facilities may need to be up
graded. Although OGS MSS under PBRs was addressed by 
companies in registration submittals and reviewed by the com
mission, the commission has determined that based on all the 
information available to the  commission, protectiveness may not 
have been adequately addressed. 

El Paso suggests that "TCEQ should establish a de minimis 
emission level below which any MSS activity is exempt from pro
posed §106.352(i), particularly for existing facilities." 

The agency has not established a de minimis emission level for 
exempting MSS emissions from being subject to §106.352(i). In
stead the rule lists the type of MSS activities that are anticipated 
to result in quantifiable hourly emissions and expects that emis
sions associated with these types be estimated. Other MSS ac
tivities which are  not expected to have contributing emissions  
are stated in the rule and emissions are not required to be esti
mated; only recordkeeping requirements are applicable. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "Many times a specific MSS activity listed in the 
116 permit maintains its PBR authorization by reference. An
other example: An engine related MSS activity might be autho
rized through a case-by-case permit, while on-site field header 
or separator blow down needs to be authorized through a PBR. It 
is critical to industry to continue allowing PBR authorizations for 
MSS activities as they are  identified provided compliance with 
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the rules can be demonstrated and the authorizations are rolled 
in to the 116 permit at next permit renewal or modification as re
quired in the current rules. Even though current rules prohibit 
using PBRs to circumvent Title V requirements, the agency can 
restate the requirement in the text of §106.352(i)(2)(C) to roll in 
all PBR authorizations at next permit revision if there is a con
cern about this type of circumvention." 

The commission has not revised the rule in response to this com
ment. This PBR is designed to address all the MSS associated 
with oil and gas processes at a simple OGS  with  insignificant 
overall emissions. Where an OGS has a case-by-case NSR per
mit with MSS addressed for the oil and gas process the situation 
can be complex and this PBR should not be applied. Where 
MSS is not addressed in the case by case NSR permit the MSS 
for the site can be addressed with this PBR. Where an OGS has 
a case-by-case NSR permit with MSS addressed the operator 
may be able to use other PBRs just not this PBR. 

Sierra Club commented that, "The PBR allows major sources 
to receive coverage of Maintenance, Startups, and Shutdowns 
(MSS) under the PBR. This exception must be eliminated. EPA 
has explicitly commented that MSS may only be addressed 
through new source permit processes; a separate MSS-only 
permit essentially allows a major facility to evade NSR require
ments. Excess emissions during MSS  are violations of the  
applicable emission limits and may aggravate air quality and 
interfere with maintenance of the NAAQS. This is particularly 
true in Dallas-Fort Worth. Therefore, major sources should not 
be allowed to seek authorization for excess emissions under 
the PBR." 

The commission respectfully disagrees with this comment. The 
commission has not revised the rule in response to this com
ment. Planned MSS may be authorized under this PBR, even at 
major  NSR  sites as long as there are no federal preconstruction 
applicability issues. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko re
quested clarification regarding "What to do about sites that had 
previous MSS but do not pass the proposed criteria or able to 
model protectiveness? What modeling criteria should be in place 
for MSS emissions (very short duration and sporadic). Model
ing for consistent lb/hr short-term impact does not seem appro
priate for MSS emissions unless true dispersion characteristics 
are taken into account. Need to better understand the proposal, 
strategy recommendations, and impact." The commentors pro
vided additional detailed physical and operational information 
describing high pressure blowdowns. 

The commission has changed the rule in response to this com
ment. The sporadic short-term MSS emission limits and protec
tiveness tables have been revised to include the situations where 
high pressure lines and systems are vented based on a detailed 
analysis of information provided by industry. Subsections (g)(3) 
and (h)(3) have been updated to include limits and subsection 
(m), Table (4), updated for additional dispersion information for 
releases greater than 30 psig (details in the SECTION BY SEC
TION ANALYSIS). 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "§106.263(b)(6)(C) specifically excludes the use 
with §106.352. It would be clear if you pulled the requirements 
into the rule from §106.263(e)." 

The commission partially agrees with this comment and has de
termined that references to §106.263 are not necessary as con

trol expectations are covered sufficiently by subsection (e)(8) 
(13). 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko re
quested the commission to "Consider striking this language from 
the rule based on the extremely low vapor pressure of amines 
(and glycol) and the associated insignificant emissions. These 
are water soluble, have low vapor pressures, and insignificant 
emissions. MDEA, DEA, & DGA vapor pressure is less than 
0.01 mm Hg at 68 degrees F, which is less than 0.0002 psia. 
TEG vapor pressure is listed as less than 0.1 mm Hg at 68 
degrees F, which is less than 0.002 psia. Amine/glycol loss is 
mostly attributed to carryover from contactor within the process 
(process loss within the pipe, NOT evaporative emission loss 
in the storage of the chemicals on site). Fluids with vapor pres
sure less than 1.5 psia OR storage tanks less than 1,000 gallons 
should be exempt from emissions quantification or recordkeep
ing,  which is consistent  with  the exemptions set  forth in 30 TAC  
§115.112(a)(1)." 

Devon commented on subsection (i)(2)(F) and (3)(A). "The pro
posed emissions quantification and/or recordkeeping activities 
associated with amine and glycol chemical replacement and fil
ter changes should be removed from the MSS list due to the de 
minimis emissions associated with these chemicals. Amines and 
glycols have very low vapor pressures, are water soluble, and 
remain atmospherically stable at ambient conditions. Losses of 
amine and glycol over time are mostly attributed to process loss 
(not environmental loss) due to carryover of amine/glycol with 
the gas stream through the contactor outlet." 

The commission partially agrees with this comment. The com
mission has further evaluated the potential for emissions from 
replacing amine and other treatment chemicals and does not be
lieve there is sufficient emission potential to warrant accounting 
of this activity for a PBR. The agency is not comfortable adding 
an exemption for heavier oils or smaller vessels for MSS be
cause liquid heals and clingage in vessels can represent sig
nificant emissions if forced into the atmosphere for clearing or 
cleaning purposes. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko 
requested to "Strike §106.352(1)(2)(F) from final rule on the 
grounds of the insignificant emissions associated with amine 
and glycols. Amine and glycols have very low vapor pressures, 
are water soluble, and remain atmospherically stable at ambi
ent temperatures. Losses of amine and glycol over time are 
mostly attributed to process loss (not environmental loss) due 
to carryover of amine/glycol with the gas stream through the 
contactor outlet. Furthermore, liquids with a vapor pressure less 
than 1.5 psia or liquids contained in a storage tank less than 
1,000 gallons shall be exempt from emissions quantification 
and recordkeeping requirements." 

The commission partially agrees with this comment. The com
mission has further evaluated the potential for emissions from 
replacing amine and other treatment chemicals and does not be
lieve there is sufficient emission potential to warrant accounting 
of this activity for a PBR. The agency is not comfortable adding 
an exemption for heavier oils or smaller vessels for MSS be
cause liquid heals and clingage in vessels can represent sig
nificant emissions if forced into the atmosphere for clearing or 
cleaning purposes. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko rec
ommended to "remove the list in (3) and have discussions cen
tered not needing documentation for activities that result in neg-
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ligible (if any) emissions released to the environment. We pro
pose "small emission changes that do not need authorization" 
be defined emissions that do not exceed the protective review 
limits in place and do not exceed the limits in §106.352(c)(1)(B), 
(B)(i) - (ii)." 

The commission has not changed the rule in response to this 
comment. The agency has not established a de minimis emis
sion level for exempting MSS emissions from being subject to 
§106.352(i). Instead the rule lists the type of MSS activities that 
are anticipated to result in emissions, and others which have in
substantial emissions with only recordkeeping of activity. If the 
commenter’s recommendation was accepted, even the smallest 
activity would require an emission calculation to compare against 
a value defined as the "small emission change." The approach 
by the commission instead does not require this unnecessary 
quantification and check, and instead will rely on likely existing 
records kept at each location which shows the facilities are kept 
in good working order. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "If emissions quantification is not necessary for 
§106.352(i)(3), then recordkeeping for these activities should not 
be required and is burdensome with no environmental benefit. 
Existing company job plans or work order systems should suf
fice for any recordkeeping, and should continue to be maintained 
as part of operational records and not duplicated for environ
mental records. If the records are required for environmental 
reasons as determined by the TCEQ or industry, the retention 
time on those records should not exceed 2 years. A more in
clusive list of recordkeeping documentation should be allowed, 
including purchase records of replacements and logbooks. The 
recordkeeping requirements appear to align with large chemical 
plant recordkeeping versus remote dispersed OGS. We propose 
"small emission changes that do not need authorization" be de
fined emissions that do not exceed the protective review limits in 
place and do not exceed the limits in §106.352(c)(1)(B), (B)(i) 
(ii)." 

The commission agrees with this comment and has revised 
rule language to allow any documentation that is currently 
being maintained that provides the same information will be 
acceptable. However the commission has determined that 
maintenance records are necessary and will rely on likely 
existing records kept at each location which shows the facilities 
are kept in good working order. 

Encana seeks clarification on "what the compliance or environ
mental benefit of subsection (i)(3) compared to the  burden and  
cost on industry. There is ambiguity in what level of maintenance 
requires further action, As a result, TCEQ inspectors may be 
faced with enforcing  a subjective standard."  

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko re
quested additional clarification "to insure that only events with 
emissions are included." 

The commission has not change the rule in response to this com
ment. The permit holder conducts these important functions in 
order to maintain equipment at best operating conditions is of 
interest to the commission, because best operating conditions 
equals efficient operating which translates to the best conditions 
for the environment. The commission staff in field operations re
viewed typical records currently provided by industry and found 
that operators already have some form of record that each of the 
activities took place, including purchase receipts to work orders, 
to some form of work diary or log. It is our opinion that keeping 

these records is sufficient to demonstrate compliance with these 
activities (that they took place) and they are not burdensome. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko recom
mended changes to subsection (i), including "Blow down and as
sociated emissions relating to Routine engine component main
tenance including filter changes, oxygen sensor replacements, 
compression checks, overhauls, lubricant changes, spark plug 
changes, and emission control system maintenance, or other 
activity that meets small emission changes that do not need au
thorization." 

The commission has not change the rule in response to this 
comment. The commission is including engine blowdowns in 
§106.352(i)(2) as MSS activities that are required to have emis
sions quantified. The commission reserves the authority over 
any activity that results in emissions, but has only required record 
of the activity occurring which fall in the negligible category to be 
recorded, not a quantification. 

EPA commented that, "§116.620(i)(4) and §106.352(i)(4) states 
that engine/compressor startups associated with preventative 
system shutdown activities can be authorized as part of typical 
operation for an OGS if certain conditions are met. How would 
this affect the monitoring, recordkeeping, and reporting (MRR)? 
Would it be clear from the permit authorization if the MSS from 
these activities are included in the typical operations? Please 
provide an explanation of how this provision fits within the con
text of a standard permit or PBR versus a case-by-case permit 
subject to public notice." 

The commission has not changed the rule in response to this 
comment. As required in subsection (f), certain operations which 
rely on controls to minimize emission must be certified, and thus 
detailed in emission estimates as a part of a registration/certifi 
cation. This subsection is also not subject to NSR permitting as 
it is a specific operational scenario and standardized. The con
trol requirements under §106.352(i)(4) were prescribed to en
sure protectiveness for a particular operating scenario that the 
commission was made aware of. The controls were needed for 
the particular operating scenario due to the scope and magni
tude  of  the scenario and  due to OGS  industry insistence that the 
scenario is absolutely necessary for operation of OGS. 

TXOGA proposed a change to subsection (i)(4) that would read, 
"Engine/compressor preventative system activities have the op
tion to be authorized as part of typical operations for an OGS." 

The commission has not changed the rule in response to this 
comment. The only specific scenario presented for considera
tion for the optional exception was based on the specifics of that 
scenario as proposed. No additional specific emissions, control, 
and dispersion characteristics have been reviewed and deter
mined to be acceptable. 

El Paso commented that the TCEQ "should recognize that the 
blowdown to atmosphere of gas from a compressor and com
pressor engine prior to routine periodic maintenance is the safest 
way to perform this task. Blowdown of this gas to a control de
vice is both mechanically infeasible and unsafe." 

The commission has not changed the rule in response to this 
comment. The commission respectfully disagrees with this com
menter for all circumstances. In some cases, based on the spe
cific equipment, materials, and locations, the option in subsec
tion (i)(4) may not be safe or feasible. In other cases, however, 
existing plants use this exact method of operation to minimize 
routine activities and emission releases. 
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Exterran recommended that subsection (i)(4), "Allow the PBR 
and the Standard Permit to authorize startup emissions where 
the owner/operator "minimizes the engine’s time spent at idle 
during startup and minimize the engine’s startup time."" 

The commission did not change rule language in response to 
this comment. As discussed in the background document for 
standard permits (which is also applicable to the  PBR  rule  where  
overlap exists as in this case), subsection (i)(4) is for "a very spe
cific circumstance the commission has reviewed." The language 
in subsection (i)(4) is not referring to MSS combustion emissions 
from engines, and engines themselves, including minimization of 
startup times, were not the primary reason for subsection (i)(4). 
MSS emissions for combustion units, including engines, are ad
dressed in the background document as follows: "Emissions 
from planned MSS due to shutdown and startup of combus
tion units should not result in any quantifiable hourly emissions 
change from standard operation of the combustion units with re
gard to emissions of CO or NOX. Although there may be transi
tional and incidental spikes before units stabilize during startups 
(5 - 15 minutes), overall products of combustion are expected to 
be within hourly range limits for normal loads during production 
operations. There are no reasonable controls to be applied dur
ing startup and shutdown of combustion units so BACT is to min
imize the number and duration of startups and shutdown." Addi
tionally, in response to this comment, engine combustion MSS 
is not compressor blowdowns MSS. Based on the above, MSS 
emissions due to combustion in combustion units are sufficiently 
addressed in the background document and do not need to be 
addressed further with the addition of associated rule language. 
Minimization of startup time for combustion units is not required 
under the PBR OGS rule. However, the commission does agree 
that startup time for combustion units should be minimized and 
believes that doing anything other than minimization of startup 
time is not in OGS best interest. Minimization of startup time for 
combustion units under the OGS standard permit is BACT and is 
required. At this time, issues with minimization of startup time for 
combustion units be addressed by the TCEQ Regional Director 
on an as-needed basis. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "There is nowhere to divert gas or liquid to when 
a smaller engine is shutdown due to low pressure or high liquid 
alarms in the separator or well bore. The compressor is shut
down to prevent equipment failure and compounding the issue. 
The shutdown results in combustion emissions actually being 
reduced due to lack of running the engine. The pressure in the 
separator (or well bore) will likely continue to rise over time until 
there is enough sustaining pressure and flow for the engine to 
be turned back on. Occasionally wells in the field begin to load 
up with liquid and reduce the flow rate or potential pressure in 
the separator (or well bore) and the wells will need to be worked 
over or plunger lifts added to remove the liquid cap and restore 
flow rates and pressure. Preventative shutdowns need to be al
lowed and emissions accounted for, as well as considered as 
part of typical operations. Large compressor sites might have 
the capability of divert or load balance gas streams, but smaller 
engines do not have this capability by design." 

The commission did not change rule language in response to this 
comment. The commission recognizes that not all oil and gas fa
cilities  may be able to use  subsection (i)(4) to control emissions, 
which is why it is an option and not a requirement. 

Encana commented on Table 8 located in PBR §106.352 and 
Standard Permit - Category - Equipment Specifications "Vol

umes and pressures, material and compositions of process 
vessels to be depressurized, purged or degassed and emp
tied for MSS, demonstrations that the control equipment is 
properly sized to handle the volumes, pressures, flows and/or 
emissions processed or controlled, and the manufacturer’s or 
design engineers estimate of appropriate compliant ranges for 
parameters that need to be monitored, Encana Response: This 
requirement is extremely burdensome to operators and should 
be reserved for the highest emitting facilities, Encana asserts 
this requirement should be only be required for facilities that 
emit greater than 80 percent of 40 CFR Part 70 Major Source 
thresholds." 

The commission did not change rule language in response to this 
comment. The commission has tried to better clarify appropriate 
records for planned MSS activities being permitted. Where ves
sels  are to be depressured and  cleared for maintenance, sub
stantial emissions can be forced into the air depending on the 
approach used by the operator. The commission has not limited 
the frequency or dictated control for the PBR. We are simply re
quiring an accounting  with a protective emission  limitation.  The  
only way to estimate the emission for the registration is with the 
information noted. With a set maintenance procedure the vol
umes and pressures should be a simple check box effort when 
conducting the maintenance. 

Scope of Registration and Project 

TPA commented that, "As currently structured, the geographic 
boundary of the applicable PBR, defined as an Oil and Gas Site 
("OGS"), shifts from project to project. Moreover, only one PBR 
may be claimed per OGS. See proposed §106.352(b)(5)(C) (pro
viding that "{a} single PBR registration shall include all facili
ties or groups of facilities at an OGS which are directly opera
tionally related to each other and are located no greater than 
a 1/4 mile from the facilities associated with a project requir
ing registration under this section"). Accordingly, facilities that 
must be aggregated under the proposed PBR include those fa
cilities or groups of facilities that are "directly operationally re
lated" and "located no greater than a 1/4 mile from the facilities 
associated with a project requiring registration under this sec
tion." This definition works well for the first project. However, 
an OGS-boundary creep will occur as new projects take place 
over time. As the OGS 1/4 mile radius boundary adjusts and 
creeps on a project basis to authorize new projects, existing fa
cilities could be dragged into one or more PBR authorizations 
claimed sequentially over time, depending on their location rel
ative to each new project. Layer on top of that the requirement 
that only one PBR may be used per OGS and the result is that a 
single facility can be authorized by sequential PBR registrations 
depending on the point in time in question. Compliance would 
be impossible to determine because identification of applicable 
PBRs for a particular facility would be administratively impracti
cable. For example, for years 1 - 3, Facility A is authorized under 
the PBR for Project 1; for years 4 - 5 Facility A is located within 
1/4 mile of Project 2 and gets included the OGS and authorized 
by Project 2 PBR, and so on." 

The commission has changed the rule in response to this com
ment. The commission has also revised the scope of registration 
expectations and established a fixed boundary, and removed 
all references which would have established an inappropriate 
"creep" of the state minor source authorizations. 

TPA commented that, "Instead of reviewing the applicable permit 
or PBR for a particular facility, the regulated entity and the en
forcement staff of the TCEQ would have to look at authorizations 
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through the lens of a "project" applicable to the point in time in 
question to determine if the facility was validly authorized and/or 
in compliance with applicable requirements. The recordkeeping 
would be complex and untenable at best. Enforcement would 
be practically impossible. If one or some of the sites were Title 
V sites, tracing the facility from Title V permit to Title V permit 
and certifying its compliance would be a nightmare. Moreover, 
deviation reporting would be so complex that it would be virtually 
meaningless. In short, it would simply be impossible to adminis
ter this program. This is a fatal flaw in the PBR as proposed." 

The commission has not changed the rule in response to this 
comment. The commission respectfully disagrees that the con
cept of "project" to determine a point in time when certain  ap
plicable requirements are triggered is new, unenforceable, or 
untenable. This concept as applied to historical permitting, in
cluding sites which have expanded over time under Standard 
Exemptions, PBRs, standard permits, case-by-case permits and 
federal NSR permits, have used this approach since its inception 
in 1972 and the entire system of enforcement on the state and 
federal levels accounts for changes over time. 

TPA stated that, "The root cause of this conceptual flaw is that 
the PBR is tied to a site; and site is defined in part with refer
ence to a "project." TPA acknowledges that the reason TCEQ 
staff designed the OGS PBR in this manner is to assure pro
tectiveness of existing and new facilities. In fact, TPA recog
nizes that multiple nearby projects are just the type of situation 
that TCEQ is attempting to address. However, protectiveness 
can be addressed through other means and does not have to 
be based on a boundary-shifting site-wide PBR. Discussions of 
this issue with TCEQ staff reveal that staff acknowledges the in
herent problem with the proposed structure and that staff wishes 
to correct the problem. Indeed, staff has indicated in informal 
meetings that it intends to abandon the use of the term "Oil and 
Gas Site" throughout the PBR and in its place use the following 
terms: 1) "Project" would be used in place of OGS; 2) "Scope of 
Registration" would identify the facilities authorized by the PBR; 
3) "Scope of Protectiveness" would define the sources that must 
be included in a protectiveness review; 4) "Scope of Impacts Re
view" would relate to a property line or receptor review." 

The commission has changed the rule in response to this com
ment. The commission has changed the PBR rules to clarify 
that boundaries of registrations do not shift over time, and has 
changed the definitions of "project", "registration", and the scope 
of impacts evaluation in response to this and similar comments, 
thus resolving the concerns expressed on this issue. 

TPA commented that, "It appears that the use of these concepts 
would or could be workable solutions to the problem, depending 
on how the terms are defined and used throughout the PBR. 
However, it is simply not possible for the regulated community to 
comment intelligently on these verbal indications by staff without 
seeing the proposed rule text. As much as we would like to be 
able to support TCEQ in its goal of achieving an enforceable, 
protective and updated PBR for the oil and gas industry on an 
expedited timeline, without seeing concrete regulatory language 
we are not able to determine the impact of these new concepts 
on our operations. We would encourage the TCEQ to republish, 
amend, or present the public with an updated draft of the PBR 
using these concepts as soon as possible, as they may indeed 
prove to remedy many of TPA’s concerns." 

The commission has changed the rule in response to written and 
verbal comments and alternatives presented. The commission 
appreciates industry perspectives and has evaluated all written 

and verbal comments and alternatives presented by stakehold
ers to promulgate reasonable, understandable, and clear regu
lations for this industry under the PBR and standard permit. 

ETC "believes that the definition of Oil and Gas Site ("OGS") 
in subsection (b)(3) of the proposed PBR and Standard Permit 
should be revised. The scattered provisions that make up the 
definition should be collected in one place.  We propose the  fol
lowing revisions to add: (D) Located within a circle with a fixed 
radius of 1/4 mile at the time the PBR is claimed or registration 
occurs; (E) Are operationally dependent on one another; and 
(F) Are not already authorized under this section. ETC recom
mends the rule be changed to: OGS is defined as all facilities 
which meet the following: (A) Located on contiguous or adja
cent properties; (B) Under common interest and control; and; 
(C) Designated with same two digit standard industrial classifi 
cation (SIC) Codes; (D) Located within a circle with a fixed radius 
of 1/4 mile at the time the PBR is claimed or registration occurs; 
(E) Are operationally dependent on one another; and (F) Are not 
already authorized under this section." 

The commission partially agrees with the comment. The com
mission respectfully declines to make changes based on this 
comment in subsection (b)(3), but has revised the definition of 
registration and project in subsection (b)(5) with similar, but  not  
the same, changes. 

TPA commented "In any rule, but in particular a rule such as 
this, clarity is needed in the applicability provisions and in de
fined terms. Important provisions for the definition of OGS are 
scattered in several sections of the rule; for example, three com
ponents of OGS appear in subsection (b)(3) and include the con
cepts of contiguous and adjacent, common ownership and con
trol, and common SIC code. In subsection (b)(5)(C), the con
cepts of "located no greater than 1/4 mile from the facilities asso
ciated with a project" and "operational dependency" are stated. 
This language is the core language that drives the PBR bound
aries to shift project-by-project and is the basis for our comments 
discussed more fully above. The result is that the drafting im
precision of these very significant terms creates lack of clarity 
in terms of the very basic applicability of the PBR. Not only is 
the presentation of the core elements of the definition of a site 
confusing, but key terms within that definition are themselves 
undefined. For example, what does it mean to be "operationally 
related"?" What is a "project," and what facilities are considered 
to be "associated with a project"? TPA does not have answers 
to all of these questions because answers and development of 
definitions for these terms would take hours of dialogue with staff 
and membership, valuable hours that the timing of the process 
has simply not allowed. However, TPA does suggest that, at a 
minimum, TCEQ consider the following revision to the definition 
of OGS in subsection (b)(3): (D) Located within a circle with a 
fixed radius of 1/4 mile at the time the PBR is claimed or registra
tion occurs; (E) Are operationally dependent on one another; and 
(F) Have not been claimed in or covered by another OGS PBR. 
Further TPA states Use of a PBR to authorize a "site" instead of 
a "facility" is not permitted by statute. (See THSC, §382.05196: 
"the commission may adopt PBRs for certain types of facilities 
if it is found on investigation that the types of facilities will not 
make a significant contribution of air contaminants to the atmos
phere" (Emphasis added). Staff has suggested narrowing the 
scope of coverage of the PBR away from "site" towards a nar
rower concept of "project," "scope of registration," "scope of pro
tectiveness," and "scope of impacts review." This may resolve 
our issue concerning the breadth of coverage for the PBR. But 
we would like to have more information about this concept. TPA 
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recommended specific language: OGS is defined as all facilities 
which meet the following: (A) Located on contiguous or adjacent 
properties; (B) Under common interest and control; (C) Desig
nated under the same two digit standard industrial classification 
(SIC) codes; (D) Located within a circle with a fixed radius of 1/4 
mile at the time the PBR is claimed or registration occurs; (E) 
Are operationally dependent on one another; and (F) Have not 
been claimed in or covered by another OGS PBR." 

The commission has changed the rule in response to this com
ment. The commission appreciates that several stakeholders 
and commenters are confused and has revised subsection (b) 
to include definitions of project, registration, and clarified other 
terms. 

Pioneer requested that the commission to "please define 
"project" as it is not  defined anywhere throughout the proposed 
rule and is referenced often." 

The commission agrees with the comment to define "project" and 
has changed the rule to include this definition. 

EDF stated that the rule "should define what is meant by the 
word "project." For the same reasons discussed in the section 
above entitled "Level of overall health protectiveness", the def
inition of project should at a minimum include all emissions at 
an oil and gas site. This change is needed to ensure protective
ness of health. If such a change is not made, the requirement of 
§106.352(a)(1) that only one PBR for an oil and gas site (OGS) 
may be claimed or registered would seem to be rendered mean
ingless." 

The commission agrees with the comment to define "project" 
and has changed the rule to include this definition. The commis
sion respectfully declines to establish this definition to include all 
emission sources at an OGS, and instead uses "project" as only 
a part of the  criteria  for sources to be considered in the impacts 
evaluation for protectiveness as outlined in subsection (k). 

ConocoPhillips requested that "consistent with other NSR per
mits, the trigger for the revised PBR be a project or a physical 
change or a change in the method of operation that impacts facil
ities at an oil and gas site. If the project or the change results in a 
net increase in emissions in excess of the thresholds identified in 
Section (c)(1)(B) of the revised PBR, it would trigger the need for 
a registration. A common sense definition of an oil and gas site 
generally within set property lines would serve well in conjunc
tion with the concept of a project. There are additional regulatory 
and guidance documents that add definition to the concept of a 
site. We recognize that a site could then potentially have multiple 
PBRs. We also recognize the concern about stacking of PBRs." 

The commission has revised the rule in response to this and 
similar comments and defined project consistent with other NSR 
permitting actions. The commission has also revised the scope 
of registration expectations and established a fixed boundary in 
order to provide certainty to the regulated community and the 
public. 

Registration 

Senator Wendy Davis recommended changing the section to 
read "at the time a PBR is registered. One could attempt to ar
gue that the only receptors covered are those in place at the time 
the rule is promulgated, not at the time the permit is sought." 

The commission agrees that the intent of this subsection is not 
to cover only those receptors which are in place at the time that 
this rule is promulgated. This subsection covers receptors which 

exist at the time a PBR is claimed (registered or certified). The 
commission confirms that this language was proposed, and will 
be adopted, for this PBR. 

The TPA" discourages this administrative expansion of the 
scope and coverage of PBR authorizations. We recognize that 
a paramount driver for the TCEQ’s efforts in revising the PBR is 
to ensure protectiveness of the facilities authorized by the PBR, 
which TCEQ believes can be accomplished only by elevating 
the PBR to a site-based authorization. However, TPA believes 
that protectiveness can be achieved through other means, such 
as a review of project emissions as is performed for federal 
NSR permitting, compliance with newly promulgated RICE 
MACT standards, and imposition of new controls on existing 
sources through SIP provisions and other known processes. It 
is not necessary for the TCEQ to turn a longstanding and well 
understood permit authorization into a site-wide authorization 
that is complex and hard to understand, and that will result in a 
compliance nightmare. Importantly, TPA believes the TCEQ is 
acting outside the scope of its authority in doing so." 

The commission has changed the rule in response to this com
ment. The commission has revised the definition and scope 
of "project", "registration", and impacts evaluation requirements 
and exemptions in response to this and similar comments. The 
commission respectfully disagrees that in general relying solely 
on federal 40 CFR Part 60 NSPS, 40 CFR Part 61, 40 CFR 
Part 63 NESHAP and preconstruction federal permitting is suffi 
cient to demonstrate and ensure compliance with the TCAA as 
the federal rules and regulations have a statutorily different pur
pose than state minor source permitting. However, in the case 
of formaldehyde and engines, after a detailed review of submit
ted information and federal background documents for 40 CFR 
63 NESHAP Subpart ZZZZ, the commission has determined that 
the requirements of this federal standard is sufficient to establish 
controls on formaldehyde on new and existing engines. This 
is further supported by recent monitoring and does not show 
any concerns with monitored values of formaldehyde from en
gines associated with oil and gas production sites. Therefore, 
formaldehyde is omitted from the impacts evaluation require
ments and emission limits for this PBR. 

El Paso comments that "the previous version of §106.352 did not 
require registration unless a facility handles sour gas." 

The commission has not changed the rule in response to 
this comment. The commission agrees that the revised PBR 
changes the criteria for registration from the previous version of 
this PBR which was last substantively changed in 1986. 

Senator Wendy Davis stated "The registration date should be 
moved up (shortened) to more quickly protect the public." 

The commission has not changed the rule in response to this 
comment. The commission has included practical deadlines for 
new projects in the Barnett Shale area consistent with agency re
sources necessary to effectively implement these requirements. 
These deadlines will also allow sufficient transition time for in
dustry consistent with the deadline for submitting an authoriza
tion for planned MSS is set in §101.222(h)(1). 

TXOGA asked "if the notification is a requirement regardless of 
whether or not an application has already been submitted to the 
TCEQ or not? Sites that have submitted an application already 
should be exempt. What is meant by identifying information? 
More  detail  needs to be provided on this for  comment."  
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The commission has clarified the rule in response to this and 
similar comments and questions. The notification will only be re
quired for unregistered historical sites and not new projects. The 
identifying information will consists of the following; rule claimed 
as authorization, lease name, well number, latitude, longitude, 
and information collected on the TCEQ Core Data Form. 

EDF states that they see "no reason why information under this 
paragraph should not be provided sooner than January 2013. 
We suggest this date be changed to 1 year from the effective 
date of the rule so that the agency has the necessary information 
needed to formulate sound public policy in the future." 

The commission has not changed the rule in response to this 
comment. The commission believes that January 1, 2013 will 
give industry ample time to notify the agency and will give the 
agency sufficient time to compile  the  data  to be used in the  future.  

TXOGA commented that, "When a facility does not certify emis
sions below the 25/250 limits of §106.4 during a site registration, 
then changes to the site do not require additional registrations. 
Change the term registration to certification." 

The commission has not revised the rule wording due to the def
initions established in subsection (b) for project and registration. 
The proposal version of subsection (c)(1)(A) also had specified 
that emissions increases must only be over certified levels be
fore requiring a new registration. 

Senator Davis recommended that, "Operators not be allowed 
to side-step the requirements of §106.352 through the use of 
§106.264, Replacement of Facilities." 

The commission has changed the rule in response to this com
ment. The commission agrees with the commenter and has 
specifically included subsection (c)(1)(B)(iv) to cover replace
ment of facilities under §106.352. 

ETC stated that, "Replacements or modifications that do not 
change the character or increase the quantity of emissions 
should not trigger coverage by the new PBR, A replacement 
or modification should not trigger application of the new PBR 
or Standard Permit requirements unless it results in a change 
in the character of emissions or an increase in the quantity 
of emissions. If a replacement results in more hp but fewer 
emissions, it should not be a triggering event; similarly, if a 
modification does not result in increased emissions, it should 
not be a triggering event. As currently drafted, the proposed 
PBR and Standard Permit would include within the scope of 
covered facilities those that do not increase the quantity of 
emissions and even those that reduce the quantity of their 
emissions (See subsection (b)(5)(B) of the proposed PBR and 
Standard Permit, requiring inter alia impacts review even for 
unchanged sources). The inclusion of such language in the 
PBR would contradict the accompanying Executive Summary, 
which states that "{o}il and gas facilities currently authorized 
under a PBR and that remain unmodified are not affected by 
this proposal except for identifying notification and planned 
MSS." Like-kind replacement of facilities should not be subject 
to subsection (e) if the replacement will not result in an emis
sions increase. As currently proposed, subsection (c)(1) would 
subject replacement of any facility to the BMP requirements and 
other provisions set forth in subsection (e). Such a requirement 
would be unduly burdensome in certain situations. For example, 
if the replacement is a like-kind replacement, and is one that will 
not result in an emissions increase, then it should not be subject 
to subsection (e) because no impact upon environmental condi
tions will be caused by the change. For all practical purposes, 

such a "change" represents a continuation of prior practices. 
Indeed, if anything, a like-kind replacement is likely to be en
vironmentally beneficial because such replacements are often 
made in order to replace older, less efficient equipment with 
newer, more efficient equipment. ETC believes that subjecting 
such replacements to the requirements of subsection (e) would 
create a disincentive to install new, more efficient equipment. 
It is our understanding that TCEQ does not want the PBR 
to contain disincentives to making environmentally beneficial 
changes at sites. Accordingly, ETC proposes the following 
revisions to subsection (c)(1). The use  of  the term "like-kind"  
in  the proposed revision above  is  taken directly from the rule’s 
preamble, where it is clearly stated that subsection (c)(1)(C) is 
intended to cover like-kind replacements. If a replacement, such 
as a like-kind replacement, does not change the character or 
increase the amount of emissions, then it should not be subject 
to the BMP provisions of subsection (e). Therefore, the above 
revisions are required so that the agency’s intent is reflected in 
the actual rule text." 

The commission has changed the rule in response to this com
ment. The commission agrees with the commenter and has in
cluded in the language of subsection (c)(1)(B)(i) to cover "any 
other new facilities", which includes replacement facilities, as 
well as subsection (c)(1)(B)(iv) which specifically allows replace
ment facilities "if the new facility does not increase the previ
ous actual or certified emissions" to be exempt from registra
tion. However, due to the limited, but essential nature of main
taining equipment in good working order to continue to minimize 
emissions, the commission continues to require these changes 
to meet BMPs. In response to the perceived burdensome na
ture of BMP, additional justification is provided for subsection (e) 
requirements, and changes have been made to subsection (j) to 
allow for any existing records to be used for compliance. Ad
ditionally, the commission changed recordkeeping requirements 
for negligible changes from records being kept over any period 
of time to records needing to be kept for a rolling 60-month pe
riod. 

One individual stated that, "The proposed "Permit By Rule" 
("PBR") will work to disincentives existing facilities from upgrad
ing their equipment by including "Modified" facilities within the 
scope of regulation. This phenomena will work to undermine 
the objective, common to both the natural gas industry and 
environmentalists, of continually decreasing, through techno
logical advances in equipment, waste gases emitted into the 
atmosphere by such industrial sites. It simply fails to make prac
tical sense for companies to be exposed to greater regulation 
because they invest in "cleaner" equipment. These companies 
should be rewarded, not condemned, for their desire to invest 
in our environment." 

Devon commented on subsection (c)(1)(C). "For existing OGS, 
the replacement of any facility is authorized without registration 
provided that the previously registered emissions or potential to 
emit do not increase; however, the OGS is subject to the BMP 
in subsection (e). It is unwarranted to require BMPs for OGS 
that do not increase emissions. The triggering of BMPs could 
cause unjustified and expensive retrofits and replacements to 
equipment on site. Devon strongly recommends that changes 
to a site that do not increase emissions, potential-to-emit, or in
crease production capacity should not require BMPs. Such re
quirements may actually create disincentives for replacing older 
equipment at an OGS." 
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Encana commented on §106.352(c)(1)(C). "Replacement of 
any facility is authorized, does not require registration, and 
must meet only the applicable requirements of subsection (e) of 
this section if. Encana Response: The above provision poten
tially conflicts with provision subsection (b)(5)(B) which states: 
"Existing authorized facilities, or group of facilities, at an OGS 
under this section which are not changing certified character or 
quantity of emissions must only meet paragraph (6) of this sub
section and subsection (i) of this section" Encana believes that 
if the replaced facility does not change its "certified" character 
or quantity of emissions that facility should not be subject to the 
provisions of subsection (e) BMPs." 

The commission has changed the rule in response to this com
ment. The commission has included numerous exemptions from 
registration requirements various small and incidental changes 
at OGS to limit the regulatory burden in these instances, even 
including small increases in emissions. The commission be
lieves this flexibility will provide incentives for technology up
grades for replacement and modified facilities where emissions 
are minimized. To ensure these emissions remain limited, BMPs 
are applicable to maintain equipment in good working order. In 
response to the perceived burdensome nature of BMP, addi
tional justification is provided for subsection (e) requirements, 
and changes have been made to subsection (j) to allow for any 
existing records to be used for compliance. 

TPA commented on subsection (e): "the BMP provisions need 
revision to clarify that they only apply to new and modified fa
cilities. The BMP provisions are internally inconsistent. While 
the lead-in applicability provision states that new and modified 
facilities and associated control equipment must meet the re
quirements of subsection (e), the following subsections are not 
clear as to whether the applicable BMPs only apply to new and 
modified facilities. For example, the first sentence of subsec
tion (e)(1) states "{a}ll facilities which have the potential to emit 
air contaminants must be maintained in good working order and 
operated properly during facility operations." And, the second 
sentence of subsection (e)(1) states: "{e}ach site shall estab
lish and maintain" a BMP program. (Emphasis added.) Yet the 
preamble provides that the BMPs and minimum requirements in 
subsection (e) "are not applicable to existing, unchanged facil
ities at an OGS." (See 35 TexReg 6949). While TPA does not 
object to this requirement as a general requirement, to place it 
in this subsection, which is intended to apply to new and modi
fied facilities, creates ambiguity and confusion as to the scope of 
this subsection’s coverage. When queried about the uncertainty 
of the applicability of the BMPs, staff responded that it intention
ally drafted this language ambiguously in an attempt to prompt 
comments on this issue. TPA submits that the applicability of 
the BMPs should be unambiguous, that they should only apply 
to new and modified facilities at an OGS that trigger coverage 
under the new PBR, that the entire OGS should not be made 
subject to the BMPs by virtue of having one or two or some fa
cilities authorized by the OGS PBR, and that clarifying language 
should be peppered throughout subsection (e) to provide this 
clarity. Subsection (e): Add the following sentence to the end of 
subsection (e): "The requirements in this subsection (e) are not 
applicable to existing facilities at an OGS that are not part of the 
project triggering registration under this section."" 

The commission has revised the rule language to state BMP re
quirements are not applicable to existing, unchanging facilities 
at an OGS. 

Kinder Morgan commented that, "Due to the various definitions 
and interpretations of "replacement" the language of the rule 
must clearly indicate the type of replacements that trigger regis
tration and application of the new PBR." 

The commission has not changed the rule in response to this 
comment. The commission has included in the language of sub
section (c)(1)(B)(i) to cover "any other new facilities", which in
cludes replacement facilities, as well as subsection (c)(1)(B)(iv) 
which specifically allows replacement facilities "if the new facility 
does not increase the previous actual or certified emissions" to 
cover all possible situations where new facilities replace existing 
facilities either in a like-kind scenario or upgrades. 

ETC proposed that subsection (c)(2) be clarified as follows: "All 
registrations that are required under this section shall meet the 
following:" 

The commission has not changed the rule in response to this 
comment, but instead has clarified projects and registration ex
pectations in subsection (b). 

Representative Burnam recommended increasing permitting 
fees to $200 for small business or nonprofit government opera
tors and $900 for others in nonattainment areas to increase the 
incentive to meet level one emission limits. 

The commission has not changed the rule in response to this 
comment. Maximum fees for PBRs are established in §106.50, 
and is beyond the scope of this rulemaking. 

The City of Fort Worth commented that "the documentation for 
proposed rules is voluminous and its organization makes it dif
ficult to determine which standards and controls are applicable 
under a given set of circumstances. It is not remotely reason
able that the public can ascertain which requirements apply to a 
given site by navigating through 200+ pages of documentation 
as described in the proposed rules. A much more understand
able format would be to issue a set of clear requirements along 
with a separate technical support document providing the ratio
nale for the rules. However the Oil and Gas PBR is an example of 
why an actual, tangible, and site-specific paper permit should be 
required for each of these sources, particularly in rapidly grow
ing urban areas with many area sources. Such a permit would 
specify the exact regulatory requirements for the individual site. 
Although the conditions could be standardized, the permit should 
state each emission unit, its corresponding emission control re
quirements, and its maximum allowable emission rate. This al
lows the operator of a site to clearly understand the applicable 
requirements for that site and also allows the public a reason
able opportunity to ascertain if the site is in compliance." 

The commission has not changed the rules in response to this 
comment. In order to cover the great diversity of facility combi
nations, and the insignificant amount of many source emissions, 
it has been determined that specific, stipulated parameters and 
controls are not necessary. However, registration-specific infor
mation is required to be submitted and available in the public 
record for review and compliance demonstrations. This informa
tion is expected to be submitted through the ePermits system. 

The Sierra Club and two individuals stated "that they would like 
to see the proposed electronic ePermit registration system for 
regulated entities be made publicly accessible." 

The commission continues to develop the ePermits system and 
will consider this request as future updates occur. 
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Senator Davis requests the commission "Examine the TCEQ’s 
existing permit fees and fines and recalibrate those so that in
dustry is bearing the cost of overseeing its activity." 

The commission has not changed the rule in response to this 
comment. Maximum fees for PBRs are established in §106.50, 
and is beyond the scope of this rulemaking. 

TAEP commented that, "90 percent of the regulatory and com
pliance effort will  be directed to 10 percent of the oil and gas 
emissions. Of the 375, 000 active facilities in the state, tens of 
thousands produce less than 3 BOE (barrel of oil equivalent) per 
day. If these facilities were vented to the atmosphere (and they 
are not), only a very few would meet the levels of emissions of 
the Level 1 PBR. Production is reported to the Texas Railroad 
Commission." Additional information on marginal wells and op
erations was submitted by TAEP, PBPA, TXOGA, and TPA. 

The commission has changed the rule in response to this com
ment. After review of the existing protectiveness evaluation in 
conjunction with research by staff on typical small operations and 
submittal of clarifying information on actual operations by indus
try, the commission has included an exception for small opera
tions in subsection (c)(4) - details are included in the SECTION 
BY SECTION ANALYSIS. In addition, the commission has ad
justed  the emission  limits in Level  1 to accommodate a higher  
percentage of the actual oil and gas facilities in the state, while 
ensuring these limits are reasonable and protective. 

Encanca commented that, "The TCEQ could benefit from  a  sim
plified "self-certification" registration on all sources smaller than 
Level 2 over a 1-year period." 

The commission partially agrees with this comment and will be 
using an automated ePermits system for both Level 1 and 2 no
tification and registrations. The outcome of implementing this 
process will be an immediate response from the commission for 
registrations and certifications. 

Encana commented that the "TCEQ could expedite the ePermit
ting process review, developing standardized forms, checklists 
and guidance documents before the rules are finalized and be
come implemented." 

The commission has changed the rule in response to this com
ment. The commission is developing a standardized Oil and Gas 
spreadsheet for use in calculating emissions and published the 
draft on the agency website for external stakeholder input as of 
October 29, 2010. The commission will also provide checklists 
and guidance documents that will be available on the TCEQ 
website. In addition, the commission is planning on sponsor
ing short workshops around the state to assist companies in 
preparing registrations and compliance records before the effec
tive date of the rules. 

TAEP commented orally that, "Pre-construction review is unnec
essary in most cases because these facilities are subject to en
forcement. This only serves to slow the process and retard pro
duction." The followed in writing that, "Preconstruction Review 
is un-necessary to assure compliance with the NAAQS or the 
state ESL’s since the applicant is performing under the impact 
analysis using the TCEQ’s model. The applicant is subject to 
enforcement. Time delays and unwarranted procedures can be 
eliminated by: Establishing a mandated turnaround by TCEQ on 
applications; Limit preconstruction review to facilities in nonat
tainment areas; establishing more reasonable emissions stan
dards for preconstruction review." 

Devon commented that, "Requiring approval prior to construc
tion for sites with 10 tpy or greater of VOC is contrary to the in
tent of the PBR, which is a streamlined authorization for insignifi 
cant emission sources that allows for post-construction registra
tion. Requiring pre-construction approval (Level 2 PBR) for oil 
and gas sites with emissions greater than 10 tpy  VOC is con
trary to the intent of the PBR, which is a pre-construction au
thorization process for sites with emissions considered to be in
significant sources as identified by the TCAA. A 10 tpy threshold 
for an OGS is a very small threshold and will result in produc
tion delays and lost state revenue across Texas. Further, if an 
OGS emits 10 to 20 tpy VOC, there are limited options to control 
down below 10 tpy other than installing flares, in which case VOC 
emissions are traded for increased NOX 

emissions, an ozone 
precursor. A VRU requires more significant volumes to oper
ate properly, thus control options are limited for OGS in the 10 
to 20 tpy VOC range. TCEQ’s actions in this regard appear im
practical and economically infeasible. Therefore, Devon recom
mends TCEQ drop any pre-construction permitting requirement, 
which is inappropriate for insignificant emission sources eligible 
for PBRs or, in the alternative, revise the Level 2 PBR thresh
old for pre-construction authorization to 20 tpy VOC. With regard 
to the Level 2 PBR pre-construction application process, Devon 
recommends requiring a basic pre-construction application form 
that includes a range of expected operating parameters and data 
within the operating company’s best estimate. This would pro
vide the TCEQ with basic site identifying information and scope 
of work, rather than requiring a full permit application prior to 
production. Establishing a reasonable timeframe for review and 
approval, such as 15 days, is recommended and should provide 
adequate time for TCEQ processing. A full permit application 
would then be submitted following initial startup of operations, 
which would provide the TCEQ with the most accurate emissions 
calculations for permitting purposes and would not unduly delay 
the permitting process." 

TPA commented that, "The Level 2 Preconstruction Approval 
provisions in subsection (h) of the proposed PBR should be re
vised. The traditional purpose of a PBR has been to promote ef
ficiency and ease of administration by allowing operations meet
ing certain requirements to commence without awaiting agency 
approval. As noted elsewhere in these comments, the proposed 
PBR’s Phase 2 rules would eliminate these benefits and would 
replace them with a process that would not be much different 
from that used in the context of ordinary permitting. It would in
ject case-by-case decision making into the PBR process, thus 
eliminating the  efficiency that, to date, has been the hallmark of 
the PBR process in Texas. It would also dramatically slow down 
oil and gas production in the State, thus harming the economy 
and negatively impacting the State’s budget. To address this is
sue, TPA proposes the following revision to subsection (h)(2) of 
the proposed PBR: If an OGS meets the following, the facilities 
must be registered and approved prior to start of construction or 
implemented changes, whichever occurs first. TPA also stated 
that Pre-approval requirements required by Level 2 should be 
eliminated because they too are inappropriate in a PBR that is 
intended to apply to insignificant sources, and further because 
any requirement to obtain pre-approval would deprive owners 
and operators of the nimbleness and flexibility that a PBR is sup
posed to provide for those who are covered by its terms." 

Targa stated that in "In 2009, Targa submitted 24 Permit by Rule 
("PBR") registrations under the existing §106.352, largely to add 
or remove a compressor engine and update the §106.352 doc
umentation to reflect the change. All of these projects would 
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have required Level Two Preconstruction Authorization due to 
the amount VOC emitted from the site. The nature of the pro
posed rule turns the PBR process into an unknown and indefinite 
process. The benefit of Texas’s PBR program is to concentrate 
resources on important and larger emissions sources. As such, 
Targa requests that the Level 2 Authorization continue to be  a  
registration process and not an approval process. The company 
bears the responsibility of failure to comply." 

Encana commented that, "The TCEQ could avoid delays 
in the permitting process establishing timing for response 
from TCEQ for Level 2 pre-construction registrations. Sec
tion 106.352(h)(4)(B) and standard permit (g)(2)(A) Encana 
Response: Encana understands that the pre-construction 
registration requirement has been included to ensure that the 
commission has the opportunity to review emission estimates 
for protectiveness evaluations and NAAQs {sic NAAQS} com
pliance. However, as proposed, the rule does not give any 
minimum time for the Commission to respond to the permittee 
as required under other NSR permits. Not including a review 
time period in the rule could potentially delay construction and/or 
modification for months and create a backlog for the TCEQ." 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "For wells that are drilled in new fields or new forma
tions, it is very difficult to predict what the production and pres
sure  of  the well will be  once it is drilled.  This could lead to un
derestimation of emissions in the application for a Level 2 or a 
standard permit which require an application prior to construc
tion. Even in established fields with fairly consistent production 
and pressures from each new well, you can occasionally have 
a well that comes on with a higher production or pressure that 
could make emission higher than initially thought. It is difficult to 
estimate the production of an individual well until it is cleaned up 
and producing steadily. Furthermore, well production declines 
over time. The first 180 days production is the highest produc
tion from a well and there is rapid decline after that. If this occurs, 
it is outside of the control of company operating the well. Option 
1: If an OGS project meets the following, the operator must sub
mit a notice of intent of an application prior to start of construction 
or implemented changes, whichever occurs first. Then the oper
ator must submit a full application within 90 days of completion 
of construction or implemented changes, whichever occurs first. 
After any recovery or controls, the OGS must have the potential 
of less than. . . ." With oil and gas production there are contracts 
and agreements that stipulate when the well must be drilled and 
produced. With no deadline for TCEQ response on the air per
mit authorization, there is no way for companies to plan to make 
sure the other contracts and agreements are met. Furthermore, 
TCEQ is planning on providing a standardized calculation tem
plate, therefore, review time should be shortened by the TCEQ. 
Please provide 30-day limit to the review and response by the 
TCEQ to be consistent with Pollution Control Project Standard 
Permit. Only require registration if primary authorization is this 
version of PBR."  

TXOGA went further to state that "Requiring insignificant emit
ting facilities that emit greater than 10 TPY  VOC be  registered  
and approved prior to construction is overly burdensome for in
significant OGS and a requirement that is not applied to com
parable sites in other industries. Sites with as little as 1 bar
rel per day of condensate production would be required to wait 
for written authorization to start construction. The delay in pro
duction while waiting for approval could cost the state millions 
in lost taxation revenue, require additional agency funding and 
have negligible, if any, ambient air quality impact. These regula

tions give no minimum time for the TCEQ to respond as required 
under other PBRs. For instance, §116.617(d)(1)(B) states con
struction can begin if TCEQ does not respond in 30 days. Due to 
other contractual agreements the wells must be drilled and pro
ducing within a certain period of time. Not giving a review time 
period could hold up construction for months even though the 
emissions are only 11 TPY which is unreasonable. Where did 
the arbitrary 10 TPY come from? Furthermore, this will result 
in multiple submissions for every location because you do not 
know the production of a well prior to drilling the well. TXOGA 
recommended changing these requirements to "must be regis
tered 180 days after start of operation or implemented changes." 

TPA commented that, "The PBR in some instances would even 
require entities to obtain approval from agency staff prior to un
dertaking a new project, in a manner no different from case-by
case permitting under 30 TAC Chapter 116. Indeed, a major 
flaw in the proposed PBR is that it would create excessive need 
for case-by-case review. For example, the proposed impacts 
reviews and modeling demonstrations would drive site-specific 
emission limits. In addition, the requirement in the Level Two 
context that preconstruction approval be obtained would create a 
situation where agency judgment would have to be exercised on 
an ongoing, particularized basis. The inclusion of provisions that 
are not self-executing but that would instead require the exer
cise of judgment by TCEQ staff (and occasionally, pre-approval 
by TCEQ) would add complexity to a permitting process that is 
intended to be the simplest form of permitting at the TCEQ. It 
would also defeat the very purpose of a PBR and would jeopar
dize the possibility of EPA concurrence and approval. And, in the 
case of the Level Two preconstruction approval requirement, it 
would have the potential to impair the nimbleness needed by in
dustry in order to quickly respond to new or changed conditions 
at an oil and gas site." 

The commission has changed the rule in response to these com
ments. The commission partially agrees with this comment and 
will be using an automated ePermit system for both Level 1 and 2 
notification and registrations. The only information needed prior 
to construction of facilities will be Core Data and a brief descrip
tion of the project. This notification will be through the ePermits 
system and have an immediate acknowledgement from the com
mission. Additional detailed information will not be required for at 
least 90 days, and again will be submittal through the ePermits 
system with an immediate response. This process is intended 
to provide information to the public and commission, as well as 
ensure no economic delays. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "The proposed registration requirements will force 
compressor sites to be registered under this PBR even if au
thorized under historical Standard Exemption/PBR and included 
MSS emissions then since all historical must comply with MSS 
provisions. Clarify, that the original authorization is still enforced 
and should not require registration provided the proposed crite
ria is still met (protectiveness)." 

The commission has changed the rule in response to this com
ment. The commission has revised the rule to make it clear that 
historically claimed Standard Exemptions or PBRs remain in ef
fect for production emissions from unchanging existing facilities. 

ETC and TPA commented that the "PBR registration should not 
be required, whether under Level I or Level 2, until such time 
as TCEQ’s proposed ePermitting system is fully functional and 
operating properly. In the interim, owners and operators should 
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be allowed to simply claim coverage by the PBR, without any 
registration requirements." 

The commission has not changed the rule in response to this 
comment. The commission agrees that to ensure a smooth im
plementation, the ePermits system should be available for noti
fications and registrations as required by the rule. The commis
sion fully intends to have a working system by the effective date 
of the PBR. In the case of the ePermits system not being avail
able, the rule also provides for hard-copy submittals by compa
nies and also does not require operators to wait on responses 
to construct or operate facilities as long as all requirements are 
met. 

Conoco Phillips suggested the following with respect to Scope 
of Registration: "a) The multi-tiered registration process should 
be replaced with a single registration within 180 days of con
struction for all PBR eligible projects. At a minimum, the preap
proval requirement should be removed. b) The lb/hr requirement 
for triggering the PBR should be removed retaining the existing 
thresholds of 25 tpy of VOC/SO2 

and 250 TPY NOX/CO." 

The commission has changed the rule in response to parts of 
this comment. The preconstruction registration requirements 
have been replaced with notification and 90-day or 180-day fol
low up registration. The hourly limits have not been changed in 
response to this comment, but values have been adjusted based 
on other comments made by this and other stakeholders. 

Pioneer commented that, "There is no turnaround time stated 
in the proposed rule for receiving the preconstruction authoriza
tion from the TCEQ. This is extremely problematic because the 
entire project will be placed on hold awaiting a response by the 
TCEQ. Unanticipated delays will cost money, time, and disrupt 
construction and production schedules that are so vital for oil 
and gas businesses to run effectively. Further, due to contrac
tual agreements, the wells must be drilled and producing within a 
certain period of time. Pioneer recommends a 45-day response 
timeframe from the TCEQ for Level 2, §106.352 PBRs, concur
rent with the current Standard permit regulations." 

The commission has changed the rule in response to parts of this 
comment. The preconstruction registration requirements have 
been replaced with notification and 90 to 180-day follow up regis
tration submittal through the ePermits system with an immediate 
response. This process is intended to provide information to the 
public and commission, as well as ensure no economic delays. 

Sierra Club and an individual commented that the time periods 
for post-construction registration PBRs are too long." 

The commission has not changed the rule in response to this 
comment. After further analysis of comments, the commission 
has created a combined notification and registration system. 
Information on new projects will be required prior to construc
tion, and information would be electronically submitted and 
available on-line almost immediately. The Central Registry and 
APD databases will contain information on the location and 
expected project scope. Within a short period of time, regis
tered or certified information will be submitted for equipment, 
materials, and operations. This delay will provide an opportunity 
for confirmation of such details which are essential to accurately 
estimate emissions, and longer periods of time are only allowed 
for the smaller groups of facilities. 

EDF commented that, "Due to the very rapid development ob
served in the Barnett Shale area and the well-established influ
ence of emissions of ozone precursors in the East Texas Re

gion on ozone levels within the Region, TCEQ should avoid long 
lag times between the start of operations and the notification re
quirement for new sources. Accordingly, Level 1 registrations in 
a nonattainment area or in the East Texas region should be reg
istered within 45 days of well completion." 

The commission has not changed the rule in response to this 
comment. Any oil and gas facility or group of facilities in a des
ignated nonattainment area is subject to more stringent require
ments (30 TAC Chapters 115 and 117) than those required by 
the PBR. With greater restrictions, and correspondingly limited 
emissions, there is no reason to rush the registration timing and 
potentially get less accurate equipment, materials, and opera
tions information. 

Encana proposed "an alternative for Level 1 sources similar to 
the approach taken by the State of Montana, Montana’s ap
proach includes filing a "self-certification" registration. TCEQ 
should consider applying this approach on all sources smaller 
than level 2 over a 1 year period, starting January 1, 2011, How
ever, those Level 1 sources should better defined. For example, 
wellheads with only a meter run would be exempted (no material 
emission sources). The use of emission factors and represen
tative gas and condensate analysis for all Level 1 calculations 
should be allowed. The Level 1 registration would be a one-time 
submission unless a change causes the estimated emissions to 
exceed the Level 1 thresholds." 

The commission has changed the rule in response to this com
ment. For the representative analysis, representative gas and 
liquid analysis will be accepted for registration purposes if they 
meet the criteria. The Regional office may at any time request 
a site-specific gas  and liquid analysis, as is part of their require
ments. 

A representative analysis of gas or liquid at an OGS may be used 
in the following circumstances: 1) the wells must be producing 
from the same reservoir and formation; 2) the initial and final 
separation must be at similar pressure and temperature, within 
10 percent; 3) similar fluid composition with similar API gravity 
(within two degrees), oil site (API of 40 or less) with associated 
gases, or natural gas site with associated liquid hydrocarbons 
(API of 41 or higher), or natural gas site that is "dry" (less than 
2 barrels per MMSCF) 4) sites must process the stream in the 
same manner, same number and stages of separation, dehy
dration, and sweetening and 5) are within several miles of the 
site sampled. It is recommended that the site that would yield 
the highest estimate of emissions be used as the representative. 
This will ensure that any other site that is using this representa
tion should be less than the site actually sampled. Region may 
request at any time a specific site sample. This is an acceptable 
criterion because the same reservoir will have the same basic 
characteristics of material component if it is within a small area 
of the reservoir. The gas and liquid needs to be processed in a 
similar manner since this can greatly affect the amount of VOCs 
entrained in any of the streams. API gravity is used to differen
tiate between oil and condensate streams. An API gravity of 40 
was used since the ESLs for crude and condensate were based 
on whether the liquid had an API gravity greater than or less 
than 40. The streams must be treated similarly, since the out
put of one process may be in the inlet to another process. Since 
even within the same reservoir and formation the character of 
the stream being processed can vary greatly, samples must be 
taken throughout the field, thus no represented stream should 
be more than 5 miles from the sampled stream. The commis
sion also understands that there are not enough labs to do all 
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the required sampling and analysis. Representative analysis will 
not work for determining H2S content of the stream. Each site will 
have to know the content for that stream, since it can vary greatly 
in a field and formation. However, to minimize cost a simple test 
such as a stain tube or dragger tube can be used. Sites with H2S 
too high to use these simpler types of test methods will have to 
have an analysis done by GC. 

Pioneer commented that, "It is difficult to estimate the production 
of an individual well until it is cleaned up and producing steadily. 
Please consider the following scenario where a well is estimated 
to emit less than 10 tpy VOCs and produce under the threshold 
for the other chemicals listed under Level 1, so the well opera
tor submits the PBR application after start of operation, but then 
the well begins producing above Level 2 threshold limits. Will 
there be enforcement action and/or penalties associated with 
this unforeseen event? Is the operator to shut down produc
tion and submit a Level 2 application, then wait for approval, for 
which the time frame is currently undefined because the pro
posed rule is silent on this point, before resuming operations? 
This delay could be an enormous financial burden and disrupt 
crucial timetables and contractual obligations. Pioneer requests 
that TCEQ delete the preconstruction authorization requirement 
from the, PBR or provide some useful and realistic guidance for 
this common scenario that will not shut down operations for an 
undefined, possibly lengthy, period of time." 

TIPRO commented that" The TCEQ should recognize that the 
type and proportion of products (gas/liquids) may be uncertain 
until after the process of extraction has started. A 180 days after 
startup registration allows enough time to gather the necessary 
information to gather accurate site information (data) to deter
mine what level of permitting (Level 2 or Standard Permit) is re
quired for the facility (if new) and submit a complete application 
reducing correspondence and paperwork between the applicant 
and the TCEQ. However, if the TCEQ determines that pre-con
struction notification is necessary and needs to stay in the rule; 
the TCEQ should recognize that the rulemaking does not give 
any minimum time for the Agency to respond as required under 
other NSR permits. Not giving a review time period could hold 
up construction and/or modification for months. Level 2 facili
ties shall meet the 180 days after startup operations/modifica
tions registration requirement, but not the pre-construction re
quirement. Alternatives if TCEQ keeps the pre-construction and 
approval requirement: 1. Establish a "reasonable" timeframe 
to review the application for completeness, protectiveness and 
NAAQs compliance demonstration and a) notify the applicant in 
writing that the application is incomplete: or b) notify the appli
cant in writing of any deficiencies. 2. Establish a "reasonable" 
timeframe to allow the applicant the submittal of any additional 
information. 3. If the TCEQ fails to issue a notice of complete
ness/deficiency within the established timeframe from receipt of 
the application or receipt of additional information requested, the 
application shall be deemed complete and construction, modifi 
cations and operations may start." 

TPA commented that, "The proposed PBR should be amended 
to account for situations where Level 2 requirements are unex
pectedly triggered. Subsection (h)(2) of the proposed PBR pro
vides that TCEQ approval must be sought and obtained prior to 
construction or implementation of changes for OGS meeting cer
tain emission levels. Such a provision assumes that the quantity 
of emissions will always be known ahead of time. But there may 
be circumstances where that is not the case, and the terms of the 
proposed PBR should be amended to account for such circum
stances. For example, an operator might encounter a different 

type of gas than was expected, putting the project unexpectedly 
into Level 2. The operator in that case would not have obtained 
pre-approval. It has been suggested that,  in such an instance,  
the operator would need to shut in the well until approval under 
Level 2 could be obtained from the agency. Such a requirement, 
however, would be entirely unreasonable. Shutting in a produc
ing well can cause a reduction in production. Producers would be 
severely damaged under any sort of a shut-in requirement, which 
would have a negative impact on State tax revenue and the bud
get. The better solution would be to create a transition period 
so that, if an operator unexpectedly encountered a different sort 
of mix such as discussed above, the operator would not have 
to simply stop production, but instead would be allowed to con
tinue operations while also being given a certain amount of time 
within which to amend its permits to account for the new sort of 
gas, with no shut-in requirements. TPA further commented that If 
the pre-approval provision is kept in the rule, then at a minimum 
there should be a specific time limit by which the agency must 
act. TPA suggests that the rule provide that TCEQ have 45 days 
from the submission of a complete registration within which the 
agency must issue its approval or disapproval, and that if TCEQ 
does not act within that 45-day period, the registration shall be 
deemed approved once the 45-day period has expired. Reg
ulated entities should not be put in the position of having their 
operations suspended indefinitely due simply to agency delay in 
acting on completed and submitted registrations." 

The commission has considered this comment and has changed 
the rule. The 90- and 180-day registration deadlines are set with 
consideration to the time it typically takes for an operator to de
termine the production of a well or group of wells. The ePermits 
system also will provide an immediate confirmation of registra
tion or certification if all parts of the PBR are met, so no delay is 
expected. 

BP commented that, "Some of the other states have a presump
tive BACT program that states if you meet these BACT require
ments for your equipment, you can submit an application after 
the construction of your facility. One of the reasons for requiring 
pre-construction authorization for an OGS over 10 TPY of VOCs 
was so that TCEQ can confirm  the protection of public health 
see Wyoming BACT Power Point presentation. Would a option 
for post-construction authorization if facilities control emissions 
over certain thresholds be adequate for demonstrating protec
tion of public health in your opinion? Based on the health impacts 
review that you have done, perhaps if emissions on a facility are 
controlled in exceedance of a certain level, post-construction au
thorization could be used." 

The commission has not changed the rule in response to this 
comment. Staff has reviewed Wyoming and Colorado regula
tions as a part of the background evaluation for the proposal. 
It is important to note that both states have very distinctive ar
eas of oil and gas exploration and production, concentrated in 
the Basins and areas identified above. In both states there is lit
tle additional oil and gas activity in the remaining portions of the 
state. Additionally Colorado’s rules require each piece of equip
ment (facility) to meet prescribed control requirements and ob
tain individual authorizations. Wyoming’s rules also depend on 
"presumptive" BACT controls to authorize facilities by a stream
lined mechanism. Neither of these approaches is recommended 
for Texas’ PBR, instead controls are optional and choices that 
operators may make to reduce or eliminate emissions, but BMPs 
are minimum requirements. 

ADOPTED RULES February 18, 2011 36 TexReg 1047 



TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that the "TCEQ should not penalize the operator for 
underestimating production but provide an opportunity to com
panies to update the emissions without penalty or allow for 6 
months to demonstrate emission are below the authorization 
thresholds due to the rapid decline of well production. Also, the 
TCEQ should allow for a short initial notice of intent of an ap
plication to be submitted prior to the construction followed by a 
full application within 90 days of completion of construction. The 
initial short notice of intent of an application could include: The 
estimated production of gas and condensate or oil. The esti
mated pressure  of  the well;  The equipment types and sizes that 
will be installed; A representative gas analysis if not drilling in a 
new field or formation; Location information; Distance to recep
tors and fence line." 

The commission has changed the rule in response to this com
ment. The representative analysis, representative gas and liquid 
analysis will be accepted for registration purposes if they meet 
the criteria defined in the preamble. The Regional office may at 
any time request a site-specific gas and liquid analysis, as is part 
of their requirements. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "Registration and authorization for the construction 
of a new facility is required prior beginning construction of the 
new facilities. If the production equipment cannot be constructed 
till authorization is received there is no way to get site specific gas  
and liquid analysis for the application. Representative analysis 
will have to be acceptable." 

The commission has changed the rule in response to this com
ment. Representative gas and liquid analysis will be accepted for 
registration purposes if they meet the criteria defined in the pre
amble. The Regional office may at any time request a site-spe
cific gas and liquid analysis, as is part of their requirements. 

TPA commented that, "The proposed PBR should be revised in 
order to avoid conflict with the proposed circumvention rule. Un
der subsection (h)(4)(D) of the proposed PBR, if a facility is reg
istered under Level 2 preconstruction registration, emission esti
mates must be updated within 180 days from the start of opera
tion or implemented changes. The data may indicate that emis
sions are no longer under the PBR limit, meaning that the facility 
would have to register under a different permit. Yet TCEQ’s pro
posed circumvention rule (30 TAC §116.110(h)) states that if a 
facility is authorized by a PBR, the agency will not accept an 
application for authorization of the facility under an NSR permit 
for a period of 12 months from the date on which the PBR was 
claimed or registered. This consequence needs to be addressed 
in the PBR." 

TXOGA, Devon, GPA, Noble, ExxonMobil, Anadarko com
mented that the "rule should not penalize the operator for 
underestimating production but provide an opportunity to com
panies to update the emissions without penalty or allow for 6 
months to demonstrate emission are below the authorization 
thresholds due to the rapid decline of well production. Also, new 
fees should not be required to update the applications." 

The commission has changed the rule in response to this com
ment by adding subsection (f)(9) to allow for a limited time during 
which a company can change a notification intent to a different 
level of the PBR or standard permit while maintaining compli
ance. 

Sierra Club and 2 Individuals commented that, "We would like 
to see the proposed electronic ePermit registration system for 
regulated entities be made publicly accessible." 

The STEERS website does not have the compatibility to be ac
cessible by the public. The public will be able to access the ap
plications by using the Air Permits Remote Document Server or 
by calling the Air Permits Division. 

Level 1 

EDF commented that the general requirements for Level 1 be 
revised to read: "Planned downtime of any capture, recovery, 
or control device must be considered when evaluating emission 
limitations of this section, and (if needed) to the maximum extent 
practicable, gas streams shall be redirected to another control or 
recovery device during downtime." 

The commission has not changed the rule in response to this 
comment. As with other operational scenarios covered under 
this PBR, control requirements are not stipulated, only options, 
if emissions cannot meet standards, guidelines, and limits. 

TPA would also point out that subsection (g)(1)" is written in a 
confusing manner. Subsection (g)(1) provides that total maxi
mum estimated emissions shall meet "the most stringent of the 
following." Normally, such an introductory provision would be fol
lowed by a series of different provisions, the "most stringent" of 
which would have to be met. However, what currently follows 
that introductory provision is but a single provision, subpara
graph (A). This language should be rewritten to clearly identify 
the various choices that must be considered in the process of 
identifying the one requirement that is "most stringent" and that 
therefore must be met." 

The commission has changed the rule in response to this com
ment. The commission agrees with this comment and has re
organized subsection (g) to consolidate all emission limits. In 
addition, the commission has consolidated Level 1 into a single 
set of limitations for clarity and based on comments. 

TPA commented that, "Subsection (b)(5)(B) of the proposed 
PBR indicates that the provisions of subsection (g) are not ap
plicable to existing facilities that are not changing the character 
or increasing the quantity of emissions. However, subsection 
(g)(1) and (2) are inconsistent with subsection (b)(5)(B), be
cause subsection (g)(1) and (2), as they are currently written, 
would in fact apply new PBR limits even to existing facilities 
when those existing facilities are part of a project. TPA proposes 
that subsection (g)(1) and (2) be rewritten to remove this incon
sistency. We suggest revising subsection (g)(1) to read: "Total 
maximum estimated emissions for the project shall meet the 
most stringent of the following," and we suggest that subsection 
(g)(2) be revised to read: "If a project meets the following, the 
facilities must be registered . . . ." Tying the requirements 
of subsection (g)(1) and (2) to facilities within a project would 
make the language consistent with the agency’s stated intention 
that "{o}il and gas facilities currently authorized under a PBR 
and that remain unmodified are not affected by this proposal 
except for identifying notification and planned MSS." Subsection 
(b)(5)(B) of the proposed PBR indicates that the provisions 
of subsection (g) are not applicable to existing facilities that 
are not changing the character or increasing the quantity of 
emissions. However, subsection (g)(1) and (2) are inconsistent 
with subsection (b)(5)(B), because subsection (g)(1) and (2), as 
they are currently written, would in fact apply new PBR limits 
even to existing facilities when those existing facilities are part 
of a project. TPA proposes that subsection (g)(1) and (2) be 
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rewritten to remove this inconsistency. We suggest revising 
subsection (g)(1) to read: "Total maximum estimated emissions 
for the project shall meet the most stringent of the following," 
and we suggest that subsection (g)(2) be revised to read: "If 
an OGS a project meets the following, the facilities must be 
registered  . . . ."  Tying  the  requirements of subsection (g)(1) 
and (2) to facilities within a project would make the language 
consistent with the agency’s stated intention that "{o}il and gas 
facilities currently authorized under a PBR and that remain un
modified are not affected by this proposal except for identifying 
notification and planned MSS" (TCEQ Interoffice Memorandum, 
from Richard Hyde to Commissioners, dated July 9, 2010, at 
2)." 

The commission has not changed the rule in response to this 
comment. To ensure that the single PBR registered for a group 
of operationally dependent facilities, or changes to such facilities, 
are appropriately evaluated and registered the commission has 
established that the various PBR level limits are based not only 
on the specific project, but  all facilities which are included in the 
registration. 

Senator Davis commented that, "Ethylbenzene is missing from 
the list of substances (benzene, xylene, toulene) requiring mon
itoring for compliance with hourly and annual ESL for receptors 
within 2700 feet. Hourly and annual emissions shall be limited 
based on the most stringent of subsections (h) or (k) of this stan
dard permit. Compliance with ambient air standards shall be 
demonstrated for any property-line within 2,700 feet of a project 
under this standard permit for the following air contaminants: ni
trogen oxides (NOX), sulfur dioxide (SO2), and hydrogen sulfide 
(H2S) unless otherwise listed in subsection (k). Compliance with 
hourly and annual effects screening levels (ESL) for BTEX shall 
be demonstrated at the nearest receptor within 2,700 feet of a 
project under this standard permit unless otherwise listed in sub
section (k)." 

The commission has not changed the rule in response to this 
comment. Based on the updated emission impacts evaluation, 
it was determined that of all specific VOCs, benzene was the 
most critical to evaluate. The PBR requires hourly and annual 
benzene impacts evaluation, as well as evaluations for NOX, SO2, 
and H2S. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "Process vents and blowdowns limits based on 
30-foot process vent at a distance of 1400 feet. Tanks and truck 
loading limits based on a 20-foot tank at a distance of 1,400 
feet. Purging limit based on 10ft stack at a distance of 1400 feet. 
VOC emissions based on a calculated Condensate Vapor Space 
ESL based on the TCEQ liquid speciation used in their Interim 
condensate ESL determination. (A)(ii) 3.1 lb/hr toluene; hourly 
toluene emissions for process vents/blowdowns of 10 lb/hr and 
tanks/truck loading emissions of 4 lb/hr; (A)(i) 0.8 lb/hr and 1.2 
tpy benzene; Total site-wide benzene emissions of 1.2 tpy and 
hourly emissions for process vents/blowdowns of 3 lb/hr and 
tanks/truck loading emissions of 1.0 lb/hr. (g) Level 1 post-con
struction registration. (2) If an OGS meets the following, the fa
cilities must be registered within 180 days after well completion, 
start of operation, or implemented changes, whichever occurs 
first. The OGS must consist of only fugitive components, sep
arators, engines, and tanks and any associated control devices 
and have the potential of less than the following emissions after 
any recovery or controls." 

Devon commented that, "(g) Level 1 Post-Construction Reg
istration; (h) Level 2 Pre-Construction Registration (g)(2)(A), 

(g)(3)(A), and (h)(2)(A) and the hourly VOC emission limits stip
ulated in all three PBR levels are based on the effects screening 
level (ESL) of condensate, which assumes a speciated ben
zene content used to determine the VOC hourly limits, and is 
an inappropriate means of setting hourly VOC limits. Since 
protectiveness must be demonstrated for certain hazardous 
air pollutants (HAP), such as benzene and toluene, an hourly 
VOC limit based on HAP content of condensate is redundant, 
unnecessary, and unwarranted. Devon strongly believes that 
hourly VOC limits are redundant to demonstrating benzene 
protectiveness and should therefore be dropped from the PBR 
levels because such redundant requirements are costly and 
unreasonable. Annual VOC limits are appropriate based on 
VOC being an ozone precursor. In the event hourly VOC limits 
remain in the PBR, a more appropriate calculation basis should 
be applied using the ESL of natural gas to derive the hourly 
VOC limits. This is a justified approach because natural gas, not 
condensate, is vented during activities at OGS, such as during 
MSS events and well venting. Devon would also like to point 
to measured data collected from over 30-sites across different 
regions of Texas taken from the 2009 Hy-Bon tank study  indicate  
an average benzene content of approximately 0.25 percent by 
weight in the storage tank oil, which is the location with the 
highest benzene content. The benzene content of the produced 
gas averaged 0.042 percent by weight using the data from the 
Hy-Bon study." 

The commission has changed the rule in response to this and 
similar comments. All steady-state VOC emission limits for 
Level 1 are based on a distance of approximately 1/4 mile. While 
the commenter advocates the use of a 30-foot release height 
for process vents, the commission has determined this value to 
not reasonably conservative and instead used a 20-foot stack 
height from the two highest contributing steady-state sources. 
The commission has not changed the rule based on the spe
ciation presented by the commenters as any change in ESL 
must proceed through the official process as published on the 
commission’s website at http://www.tceq.state.tx.us/implemen-
tation/tox/esl/peer_rev. Periodic releases from truck loading, 
blowdowns, and downtime of flash emissions control systems 
typically release from either 20-foot tank vents or 10-foot pip
ing valves. To be reasonably conservative, the commission 
used the 10-foot release and established a resulting 145 lb/hr 
for a limited number of hours per year (frequency based on 
commenters statements and previously reviewed registrations). 
For high-pressure releases, the commission has also added 
periodic limits based on a 10-foot release with corresponding 
limits for condensate, crude oil, natural gas, benzene and H2S. 
Finally, the commission has deleted "well completion" from 
the actions which trigger registration as this term is not clearly 
defined and has multiple meanings. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "Flare limit based on 40ft stack at a distance of 
1400 feet." is the most appropriate dispersion characteristic for 
SO2 

limits. 

The commission has changed the rule in response to this and 
similar comments. The commission has relied on larger engine 
stacks as the most typical and culpable source of SO2 

at an OGS, 
resulting in Level 1 limit of 47 lb/hr, Level 2, 63 lb/hr, and periodic 
releases of 93 lb/hr. 

PBPA commented that, "The proposed annual SO2 
limit of 15  

tons/yr will greatly increase the number of facilities required to 
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comply with the standard permitting process. These companies 
are presently covered by the existing TCEQ Permit by Rule." 

The commission has changed the rule in response to this com
ment. The commission has revised the values for  SO2 

based on 
the NAAQS, and the annual limit is almost 25 tpy, thus the com
menters concern is resolved. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "Hourly limits be based on a 20-foot engine (>1,000 
hp) at a distance of 1400 feet: 2.0 lb/hr formaldehyde; 26 lb/hr 
(engine), 9 lb/hr (flare), and 10 tpy SO2; 25 lb/hr (engine), 8 lb/hr 
(flare) and 25 tpy NOX." 

The commission has changed the rule in response to this and 
similar comments. All steady-state products of combustion emis
sion limits for Level 1 are based on a distance of approximately 
1/4 mile. After a more detailed review of various engine types, a 
common, typical engine with an 18-foot stack and 1,250 hp was 
chosen for dispersion characteristics. 

Old Town Neighborhood Association commented that the com
mission should "Lower the PBR 25 ton VOC per year threshold 
to 25 pounds per year so that all pollution area sources are con
trolled as the nearby sites have aggregated emissions that are 
not regulated." 

The commission has not changed  the rule in response  to  this  
comment. The proposed emission limit of 25 lb/hr of VOC is not 
a realistic limit for the facilities in the oil and gas industry, nor is 
it necessary to ensure protectiveness. 

Representative Burnam suggests that VOC emission be limited 
to 5 and 10 tons per year respectively in ozone nonattainment 
counties for PBR Level 1 and Level 2. This would leave the 
proposed incentive structure in place for all other counties but 
would ensure lower VOC emissions in nonattainment areas. As 
an alternative, eliminate the Level 2 PBR registration in ozone 
nonattainment areas and limit the VOC emission limit under the 
standard permit to 10 tpy. This means that applicants in nonat
tainment areas who limit their VOC emissions to 10 tpy would 
be eligible for a PBR. Otherwise, they must obtain a standard 
permit. Applicants outside the nonattainment areas would retain 
the three options, Level 1 and 2 PBR or the standard permit. 

The commission has not changed the rule in response to this 
comment. Additional controls in nonattainment areas are driven 
by SIP requirements in 30 TAC Chapters 115 and 117 and adding 
the various thresholds proposed would add unnecessary com
plexity to the PBR. 

Senator Davis stated the "key to responsible drilling in Barnett 
Shale is increased monitoring, enforcement and open commu
nication with the public. We must have reliable, trustworthy and 
transparent data to ensure that the state of Texas is protecting 
the health and safety of our families living in the midst of gas 
drilling." 

The commission has changed the rule in response to this com
ment. The commission agrees with the comment and is adopting 
PBR requirements which require notification prior to construction 
or changes, registration with detailed information within a short 
period of time, and comprehensive practically enforceable sam
pling, monitoring, and record requirements. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "Proposed §106.352(h) refers to "Level 1 Notifi 
cation." The use of that term is confusing because it is used 
nowhere else in proposed §106.352. That term appears to be re

ferring to the term "Level 1 post-construction registration", which 
is used in proposed §106.352(g) of the Proposed PBR. If that is 
the case, TXOGA requests that §106.352(h) be revised to read 
as indicated in the column to the right. Level 2 Preconstruction 
Registration. If the requirements of the Level 1 post-construction 
registration in subsection (g) Notification cannot be met, then the 
conditions of this subsection must be followed."" 

The commission has changed the rule in response to this com
ment. The commission has added language in subsection (f) to 
clarify what is expected for a notification and registration under 
this PBR. 

Earthworks Texas Oil and Gas Accountability Project com
mented that, "Rule should be practically enforceable and not 
allow circumvention of federal standards." 

The commission appreciates the comment and has spent hun
dreds of man-hours on this rule project to ensure a practically en
forceable authorization and complies with all federal standards. 

ConocoPhillips commented that, "The revised PBR appears 
to provide some unnecessary complexity which may render it 
overly burdensome to implement. In general, a PBR is sup
posed to be among the simplest type of New Source Review 
("NSR") permits. Minor source NSR, Major source PSD, and 
Nonattainment permits are all expected to be more intricate 
and involved than a PBR. However, there are aspects of this 
PBR that rival the intricate and onerous requirements of the 
necessarily more complex permits because these permits are 
for more complex and larger sources." 

The commission has changed the rule in response to this com
ment. The commission appreciates the comment and has re
organized various portions of the PBR to streamline and clarify 
requirements. 

TPA commented that, "The proposed PBR contains various lev
els (Level 1 / Tier 1, Level 1 / Tier 2, and Level 2) that would 
apply to a site based on the site’s lb/hr emission levels. TPA 
urges TCEQ to eliminate this multi-level structure altogether, for 
two reasons. First, because dividing the PBR into multiple lev
els only adds confusion and complexity to the rule; and second, 
because the threshold hourly limits that would trigger application 
of the various levels are inappropriate in a PBR." 

The commission has revised the rule in response to this com
ment and has consolidated the 2-part system of Level 1 regis
tration. 

Certification 

ETC stated with regard to the proposed revisions to subsection 
(b)(5)(B), "ETC notes that it would not be appropriate to refer only 
to "certified" emissions because not every facility has certified 
emissions. For this reason we propose deleting the term "certi
fied" in that subsection. ETC recommended (B) Notwithstanding 
any other provision in this section, existing authorized facilities, 
or group of facilities, at an OGS under this section which are 
not changing the certified character or increasing the quantity of 
emissions must only meet paragraph (6) of this subsection and 
subsection (i) of this section." 

The commission has not changed the rule in response to this 
comment. If certified limitations are not specified in the PBR, 
then any change with a potential to increase emissions for an 
existing PBR or Standard Exemption would trigger all new rule 
requirements and this is inconsistent with the established autho
rization scope for all registered or claimed facilities. 
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EDF stated they are concerned that "the condition about 
changes to existing facilities which increase emissions to 
"amounts greater than previously certified" may be meaningless 
for sweet gas facilities that may never have registered with the 
commission. The TCEQ should add clarifying language that the 
requirements apply whether or not registration or certification 
ever occurred. Where no prior certification of emissions exist, 
the TCEQ should require re-registration if actual emissions ever 
exceed those in the highest year out of the last 5 years." 

The commission has not changed the rule  in response to this  
comment. It is long-standing practice and the intent of the gen
eral requirements of all PBRs that representations do not limit 
facilities, only the limits of a particular PBR or a self-imposed 
certification. 

Pioneer requested for the commission to "please clarify "in
crease emissions to amounts greater than previously certified." 
Does this mean emissions over PBR limits, emissions in the 
record keeping estimate, only emissions estimates submitted to 
the TUC), or only emissions certified under a PI-7-CERT? What 
if the PBR was not registered with the TCEQ or certified? This 
issue must be clarified in the regulations." 

The commission has used the term "certified" very specifically as 
it refers to §106.6. Certifications only those PBR claims where 
the operator has voluntarily filed paperwork (via PI-8, PI-7-CERT, 
or APD-CERT) to clearly establish federally enforceable limita
tions on facilities. 

EDF stated "since previously authorized OGS in sweet gas ser
vice did not have certified representations of emissions, lan
guage should be added to require registration of such OGS if 
historical emissions are exceeded, for example the highest year 
out of the most recent rolling 5-year period." 

The commission did not revise the rule wording in response to 
this comment. Under existing general requirements for PBRs, 
representations of non-certified claims are not binding, only the 
limitations of the rule. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "Certification (APD-CERT or PI-7-CERT) of emis
sions is not need if the potential is less than §106.4 emission 
limits and are routine." 

The commission respectfully disagrees with this comment and 
has not changed the rule. Certification of PBRs is required in a 
wide variety of circumstances, including those outlined in §106.6, 
commission PTE guidance, and published EPA guidance. The 
most common circumstances at oil and gas facilities are included 
in the rule. 

EDF commented that, "Since truck loading emissions can be sig
nificant, the TCEQ should require a certification that only sub
merged loading will be utilized, or alternatively a certification of 
the  truck  loading method to be employed at the  site  and a justi
fication for the resulting emissions." 

The commission has not changed the rule in response to this 
comment. While submerged loading is preferred and can reduce 
vapor losses it may not be available to some small old operations 
or may be impractical for unique technical reasons, so it is not 
being mandated unless necessary to meet emission limitations 
of the rule. 

C. Technical Issues 

The Old Town Neighborhood Association expressed concerns 
that "the risk of ground water contamination has grown exponen

tially in recent years due to over 265 percent growth in natural 
gas drilling. When combining that risk with the relatively new 
horizontal fracturing technology, that further increases the risk 
because horizontal fracturing can reach more subsurface foot
print by around 6,400 percent than the traditional vertical drilling. 
They recommended that all hydraulic fracturing should be per
mitted only with ground water monitoring wells nearby that test 
the water during the life of the well." 

The commission has not changed the PBR or standard permit in 
response to this comment. The scope of authority for air autho
rizations is limited by THSC, Chapter 382, and does not cover 
ground water issues, drilling or hydraulic fracturing. 

Two individuals stated that companies should be required to 
submit baseline tests before any exploration takes place. "Our 
County Groundwater District does not have the authority to 
monitor the drilling of water well nor the amount of water being 
used by the Oil and Gas Industry. As landowners, we do not 
know what chemicals are being injected into our groundwater 
either. We also do not have any idea what particles are in our 
air due to a nearby Coal Plant and the Oil and Gas production 
in our area. I welcome more information and action on the part 
of TCEQ to regulate these industries." 

The commission has not changed the PBR or standard permit in 
response to this comment. The scope of authority for air autho
rizations is limited by THSC, Chapter 382 to stationary sources 
of air contaminants and does not cover petroleum exploration, 
drilling, hydraulic fracturing, or any ground water issues. In ad
dition, the concerns expressed about particulate matter from a 
coal plant, which is beyond the scope of this action. The com
mission has reviewed potential particulate matter from oil and 
gas production facilities as a part of this action and finds that 
the sources of PM and PM within the scope of this project are 10 2.5 

exclusively from products of combustion from engines, heaters, 
boilers, and flares. A detailed evaluation of these potential PM 
emissions is covered in the background justification and section 
by section discussion. 

One individual commented "In terms of quality, the Clean Wa
ter Act was made into law before the fracking process was de
veloped. Therefore, the chemicals used in the process are not 
regulated, so these companies are not required to identify the 
chemicals they mix with the water in the process. Yet, some of 
these chemicals are known to be toxic or carcinogenic. It is the 
responsibility of  the TCEQ to be  vigilant in preserving  and  pro
tecting the water resources of Texans. With regard to the chem
icals used, even if the Congress has not yet enacted legislation 
to bring the fracking process and their chemical identification in 
line with the standards of the Clean Water Act, TCEQ still has a 
responsibility to require that these companies identify the chem
icals they intend to use in their fracking operations." 

The commission has not changed the PBR or standard permit in 
response to this comment. The scope of authority for air autho
rizations is limited by THSC, Chapter 382, and does not cover 
ground water issues, drilling or hydraulic fracturing and these is
sues are beyond the scope of this project. 

EDF stated, "We support the specification of geologic formations 
to ensure that landfill gas facilities would not be authorized under 
this section. Since impurities in landfill gas may be expected 
to differ in composition from gases associated with traditional 
(geologic) oil and gas production facilities, the former should be 
authorized under a separate mechanism." 
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The commission appreciates the support and agrees with the 
commenter that landfill gas with compositional impurities that are 
different or inconsistent with traditional (geologic) oil and gas ma
terials are not included under the PBR. 

Senator Wendy Davis requested that "subsection (a)(3) should 
be modified to include a reference to state or federal laws. By 
including "laws," legal rules beyond the administrative level are 
included such as ordinances, statutes, and case law." 

The commission changed the rule in response to this comment 
and agrees that this change further emphasizes that comprehen
sive compliance is expected from any business in Texas. 

El Paso requested that "subsection (a)(4) be revised to clarify 
that excess emissions due to upsets and malfunctions are not 
authorized by this section. An upset or malfunction that does 
not result in emissions exceeding any hourly or annual limitation 
should not be considered "unauthorized" if they do not exceed 
an applicable emission limitation. Please consider the following: 
Emissions from upset or malfunctions are not authorized by this 
section where such, emissions exceed the hourly or annual /im
itations set forth in this section." 

The commission respectfully disagrees with this comment and 
has not changed the rule. Regardless of the quantity of emis
sions, unplanned emission releases are not ever intended to be 
authorized but instead in all cases must meet the requirements 
of 30 TAC Chapter 101. 

Pioneer questioned subsection (a)(4) and asked "Does this 
mean that OGS or facilities that emit methane, ethane or CO2 

cannot be registered under the proposed §106.352? This 
language is confusing and should be deleted since federal reg
ulations are in place under the Clean Air Act (ie: PSD Tailoring 
Rule) to regulate greenhouse gases." 

The commission respectfully declines to change the rule in re
sponse to this comment. The last sentence of subsection (a)(4) 
was added after numerous comments were received after the 
Stakeholder’s Meeting held in April 2010. This statement en
sures that all parties understand that greenhouse gases (GHG) 
have not been evaluated for emissions, controls, monitoring or 
records requirements under this PBR. When the Texas legisla
ture  passes laws to address permitting of GHG, this PBR will be 
updated accordingly. 

EDF commented that, "The allowance for a 100 hp engine should 
be removed, and such an addition should count toward the total 
emissions increase permitted in this subsection." 

The commission has not changed the rule in response to this 
comment. A 100 hp engine would emit at very low levels. Specif
ically mentioning the 100 hp engine allows an easier method of 
determining if a change must be registered. 

TXOGA, Anadarko, Noble, ExxonMobil, and GPA further discuss 
that "any compressor or heated vessel operating at an OGS will 
have nitrogen oxides and other combustion-related emissions. 
Thus, based on the generally simple production operations at a 
typical OGS and as explained in more detail in these comments, 
a PBR or standard permit is the appropriate mechanism to au
thorize air emissions at an OGS. TXOGA contends, however, 
that these relatively simple operations do not merit the degree 
of regulation that would result from the Proposed Rules. In fact, 
as OGS are comprised of a series of fugitive emission sources 
and are subject to federal New Source Performance Standards 
("NSPS") and National Emission Standards for Hazardous Air 
Pollutants ("NESHAPs") just as other similar fugitive emission 

sources are under the TCEQ rules, TXOGA questions the need 
to subject OGS to more stringent requirements at this time. It is 
TXOGA’s understanding that the federal NSPS and NESHAPs, 
are currently under review by EPA and are likely to be revised 
soon to impose more stringent requirements on OGS. TCEQ 
should wait to see what changes will be made at the federal level 
so that potentially inconsistent requirements are not imposed at 
the state level that will place Texas operators at an economic 
disadvantage relative to similar operations in other states." 

The commission respectfully disagrees with several statements 
regarding potential emissions, such as "Low levels of VOC 
emissions may be detected from storage tank vents, hatches 
and pressure relief devices", "Glycol dehydrators can also 
have low levels of VOC emissions", and "VOC emissions may 
also come from minor leaks in various valves and piping con
nections." Based on several years of inspections and studies, 
all of these sources have been shown to often have a large 
quantity of potential emissions if not properly maintained or 
controlled. The commission does recognize the description 
provided includes controls of these sources, such as "vapor 
recovery units or a flare" and "condenser or flare," but it is not 
uncommon for the commission to observe  facilities  with  no,  or  
improperly operating, controls. To ensure that all authorized 
facilities are appropriately controlled or at least emissions are 
protective, the new rules require an accurate accounting of all 
potential sources that all controls are properly designed and 
operated, and practically enforceable records are maintained to 
demonstrate compliance, thus ensuring insignificant emissions. 

NorTex "particularly appreciates and supports the change made 
to the proposed standard permit to include facilities associated 
with depleted field storage of dry natural gas under the standard 
permit. This type of storage provides a critical link in the natural 
gas production, transportation and distribution system, allowing 
utilities and other consumers to hedge against shortages and 
high prices. Inclusion in the standard permit is essential to mak
ing that needed storage capacity readily available. As we noted 
in our informal comments, inclusion of dry natural gas storage 
also makes sense from a regulatory perspective. The character 
and nature of emissions at a storage facility are virtually iden
tical to those at production and other storage sites, as are the 
type of equipment seen under the standard permit. Emissions 
associated with underground storage of dry natural gas gener
ally include NOX, VOC, PM, CO and benzene, but emission rates 
tend to be lower due to the fact that pipeline quality gas is being 
managed. Equipment associated with underground storage is 
generally comprised of engines, glycol reboilers, heaters, heater 
treaters, amine units, tanks, fugitives, and loading and unloading 
emissions. The emissions from the underground storage alone 
are de minimis in comparison to emissions from these common 
types of equipment. As noted in the preamble, risks of at un
derground storage facilities may actually be less than for other 
upstream or downstream oil and gas facilities due to stringent 
measures adopted by the Texas Railroad Commission to prevent 
these hazards. Railroad Commission safety regulations for un
derground storage are regularly upgraded, including a revision in 
January 2007. Current requirements include standards for leak 
detection, integrity testing, training, monitoring and emergency 
response. Given the specific scrutiny and oversight of the fa
cilities under the Railroad Commission, these facilities do not 
present a unique risk sufficient to disqualify them from use of the 
standard permit." 

The commission agrees with the commenter and concurs that 
dry natural gas storage has the same character and quantity of 
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emission from other oil and gas facilities and it is appropriate 
to include them in this PBR and standard permit in subsection 
(d)(1)(I). 

TXOGA, Anadarko, Noble, ExxonMobil, and GPA submitted Ex
hibit 2, "a diagram that depicts a typical OGS. A typical oil and 
gas production facility has a wellhead which is basically an as
semblage of valves and meters over the subsurface well casing 
and tubing which conveys oil, natural gas and produced water 
to the surface. Exhibit 2 demonstrates that the gas and liquids 
from the wellhead (described as "Oil/Gas" in Exhibit 2) enter the 
wellhead assembly and are typically piped to a line heater (if the 
well is a gas well) and then to one or more separators. The lower 
pressures and temperatures in a separator allow natural gas, oil 
and produced water to naturally separate with gas coming out of 
solution from crude oil and natural gas liquids condensing ("con
densate") and separating from natural gas. For oil wells, the 
liquids in the separator may be routed to a heater treater to facil
itate additional oil-water separation. Crude oil, condensate and 
produced water are routed from the separator (or heater treater 
if one is used) by flowline to storage tanks (as depicted in Exhibit 
2). Generally crude oil and condensate are then sold and trucked 
away from the storage tanks by a third-party buyer. Produced 
water is trucked or piped to a produced water disposal well. Nat
ural gas may be routed from the separator (or separators) to a 
glycol dehydrator. Gas passes through a column containing gly
col which removes any residual water in the gas and the gas 
is then routed by flowline into a gas pipeline for sale or a gas 
gathering system for further processing at a gas plant. Depend
ing on the pressure in the gas pipeline or gathering system, a 
compressor may be used to force the produced natural gas into 
the gas pipeline or gathering system. Additional facilities that 
may be found at an OGS  include  an amine  unit  to  remove  CO2 

if 
that is present in the natural gas and, as mentioned previously, a 
heater treater to break a crude oil-produced water emulsion that 
can result from pumping an oil well. A flare may also be present 
at an OGS to flare natural gas in the event, for example, of an 
equipment malfunction or maintenance shutdown of a third-party 
gas plant. Emission sources at an oil and gas production facil
ity are likewise limited by the type and amount of equipment at 
the facility. Low levels of VOC emissions may be detected from 
storage tank vents, hatches and pressure relief devices. These 
are often controlled by vapor recovery units or a flare. Glycol de
hydrators can also have low levels of VOC emissions and these 
emissions are typically controlled by routing them to a condenser 
or flare. VOC emissions may also come from minor leaks in var
ious valves and piping connections." 

The commission appreciates the information on various typical 
facilities and operations used in the oil and gas industry in Texas. 
Recognizing the variability of equipment configurations and ma
terials processed, the revised rules account for all types of these 
facilities. However, the commission respectfully disagrees with 
several statements regarding potential emissions, such as "Low 
levels of VOC emissions may be detected from storage tank 
vents, hatches and pressure relief devices", "Glycol dehydrators 
can also have low levels of VOC emissions", and "VOC emis
sions may also come from minor leaks in various valves and 
piping connections." Based on several years of inspections and 
studies, all of these sources have been shown to often have a 
large quantity of potential emissions if not properly maintained 
or controlled. The commission does recognize the description 
provided includes controls of these sources, such as "vapor re
covery units or a flare" and "condenser or flare", but it is not un
common for the commission to observe facilities with no, or im

properly operating, controls. To ensure that all authorized facili
ties are appropriately controlled or at least emissions are protec
tive, the new rules require an accurate accounting of all potential 
sources, that all controls are properly designed and operated, 
and practically enforceable records are maintained to demon
strate compliance. 

EDF recommended "To avoid any future disputes, we suggest 
including a definition of "fugitive components" or "fugitive emis
sions" One potential definition of fugitives could be drawn from 
EPA’s Mandatory Reporting Rule for Greenhouse Gases: "Fugi
tive emissions means those emissions which are unintentional 
and could not reasonably pass through a stack, chimney, vent, 
or other functionally-equivalent opening." 40 CFR Part 98.6, 
EPA Mandatory Reporting of Greenhouse Gases: Petroleum 
and Natural Gas Systems; Proposed Rule, (75 Fed Reg 18608, 
18634)." 

"Fugitive Emissions" are currently defined in the Air General 
Rules at §101.1(39) in the same manner as suggested with the 
additional definition of "Component" at §101.1(18). These defi 
nitions are legally applicable to this rule. The definitions provide 
a basis that has been in place and has not been problematic 
in the past. To further clarify intent and assure appropriate 
consistent emission accounting calculation assistance tools are 
being developed and included in outreach that talk to specific 
components and proper estimation. 

TAEP stated "A separator is a separator is a separator; they are 
not uniquely different. The same is true of 219  barrel  tanks."  

The commission wants to be clear, all variety of separation in 
oil and gas production is included. There are a large variety of 
separation processes at OGS that are all allowed authorization 
under this rule. They can be totally enclosed with no emissions, 
or pressurized and venting to atmosphere with substantive emis
sions. The commission has moved away from the list of specific 
types, "gun barrels, free-water knockouts, oil/water, and mem
brane units" to clarify other types or names of simple physical 
property separation is allowed to be authorized by the PBR. 

EPA commented that subsection (d)(1)(E) states, "that iron 
sponge units are allowed under the standard permit and PBR. 
Has TCEQ considered a restriction on the size allowed?" 

The commission has not considered limiting the size of an iron 
sponge, we have focused on establishing protective emission 
limitations and expect the industry to apply the appropriately 
sized and type of unit to the task. 

Cirrus Environmental stated "There are no standards in Table 9 
of the proposed PBR for dual-fuel or diesel engines as there are 
in the current PBR. Section 106.352(d)(1)(H) states that engines 
may be registered using the PBR and §106.352(e)(4)(C) states 
that diesel engines used for backup and periodic power are au
thorized for up to 500 hours per year as long as they meet the 
fuel sulfur requirement. What about other diesel and dual-fuel 
engines? Are they authorized by the new PBR? If they are au
thorized, please clarify what emission standards apply. If they 
are not authorized, please clarify why they are not and how they 
should be authorized." 

The commission has added dual-fuel engines to Table 6 in sub
section (m). Non-emergency diesel engines have been added 
to subsection (e)(4). 

ETC commented that, "Many of the control requirements pre
scribed in the proposed rule attempt to establish presumptive 
BACT and are the sort of requirements that are developed 
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through the case-by-case NSR permit process. While a Stan
dard Permit must incorporate BACT requirements, it is clear 
that the Texas Clean Air Act does not require BACT for facilities 
authorized by a PBR. The omission of a requirement for BACT 
in the statutory authority for PBRs, together with a number 
of written statements by TCEQ staff, support the conclusion 
that BACT is not required for PBR authorized facilities. This 
is consistent with the policies underlying PBRs, which seek 
to minimize regulatory and economic burdens for insignificant 
sources of emissions. By requiring BACT control requirements 
in the Oil & Gas Sites PBR, TCEQ is attempting to establish 
"presumptive BACT" for the Texas oil and gas industry during 
a PBR rule development. The establishment of presumptive 
BACT should not be arbitrarily prescribed in a draft proposed 
rule for PBRs. Rather, this process should be subject to a 
comprehensive cost/benefit analysis and undergo a separate 
stakeholder/public hearing process." 

The commission agrees with portions of this comment and has 
clarified the rule to make it clear that most control technologies 
are completely voluntary. The emission limitations, primarily for 
engines, are less than BACT and do not require upgrades until 
after the typical life cycle of catalysts or entire engines. The 
commission did complete, and publish, a comprehensive control 
cost/benefit analysis in this rule proposal package and has made 
additional changes based on stakeholders comments to engine 
requirements. 

TPA commented that, "Another major flaw in the PBR is that it 
would prescribe a host of detailed control and operating require
ments. TPA believes that such prescriptive requirements are un
necessary and have no place in a PBR. If a site meets the overall 
emissions limits requirements set forth in the PBR, then that is all 
that should matter; the particular means by which the site is able 
to meet those limits is irrelevant to the environment and it should 
be irrelevant to the TCEQ. The inclusion in the PBR of numerous 
pages of detailed control requirements would inject unnecessary 
confusion and complication and would make it harder for the reg
ulated community to determine whether or not a PBR could be 
claimed." 

The commission respectfully disagrees with the commenter. 
Due to the high potential emissions from oil and gas facilities, 
any control device or system which is relied upon for reductions 
is of great interest for design, operations, effectiveness, and 
continuing good operations. The requirements of the PBR focus 
on these areas to ensure practically enforceable mechanisms 
for control of emissions to the atmosphere. 

Old Town Neighborhood Association stated that "aged equip
ment on OGS should be subject to revocation of their permit until 
replaced with the most current best available technology." 

The commission has addressed requiring the use of updated 
technology and BACT as much as possible. Based on current 
rules, except for PBR §106.496 for air curtain incinerators which 
require renewal of registrations every 5 years, registrations or 
claims under PBRs are valid until changes are made under 
PBRs. If changes are made, the requirements of currently 
effective PBRs must be met. standard permit registrations must 
be renewed every 10 years and must meet BACT at the time 
of renewal. Time allowances were made in the new OGS rules 
for phasing in new requirements. Some existing OGS facilities 
need to comply with current federal rules requirements, and 
some existing OGS facilities will have to comply with pending, 
future federal rules requirements. Additionally, the commission 

cannot be presumptive by applying all the new OGS rules to 
existing facilities. 

Fasken commented that they had "seen the cost estimates 
provided by the Permian Basin Petroleum Association to install 
smokeless combustors on flares, purchase and operate vapor 
recovery units, and paint tank batteries in reflective colors. 
Fasken believes the potential costs associated with these pro
posals would be an economic hardship for many independent 
operators. Fasken disagrees with TCEQ’s analysis that there 
would be no significant economic effect and states that TCEQ 
needs to perform an economic analysis as required by Texas 
Government Code, §2001.0225. Fasken is concerned about 
the immediacy of the implementation of these regulations and 
that all operators will be scrambling to purchase equipment and 
get facilities into compliance, adding to the economic hardship. 
Fasken believes that the heart of the proposal is dramatically 
lowered standards for VOCs, H2S, and SO2. No other gas 
producing state has limits this low. Fasken proposes that the 
regulation be withdrawn and a new coordinated effort between 
TCEQ and the industry begun. Input from the oil and gas 
community is critical to balanced regulation." 

The PBR does not mandate control unless it is necessary to 
meet emission limitations of the rule. If an applicant can estab
lish that their facilities and operation at their location are unique 
and should not need to meet the emission limitations of this rule 
they may apply for a case-by-case NSR permit. 

EDF recommends "the following BMP: Plunger Lifts and "Smart" 
Well Automation during Well Unloading. Operators often re
move unwanted fluids from mature gas wells through "well un
loading" - practices that lead to venting of methane, HAPs and 
VOCs. One way to remove unwanted fluids without venting while 
also improving well productivity is to install a plunger lift system 
and "smart" well automation system. Plunger lifts use gas pres
sure buildup in the well casing-tubing annulus to operate a steel 
plunger that pushes liquids to the surface. Smart well automa
tion maximizes the efficiency of plunger lifts by routinely varying 
plunger well cycles to match key reservoir performance indices. 
Natural Gas STAR partners have reported annual gas savings 
averaging 600 thousand cubic feet ("Mcf") per well and increased 
gas production of up to 18,250 Mcf  per  well,  worth an estimated  
$127,750 through the implementation of plunger lifts. Installing 
smart well automation on plunger lift systems typically results in 
an average savings of 500,000 cubic feet of methane per well, 
per year." 

The commission appreciates the information and will look into 
sharing the information in our Pollution Prevention outreach pro
grams. The technology had not been evaluated by the TCEQ 
in sufficient detail, would expand the scope of the proposed rule 
and cannot be added in this rulemaking. 

EDF recommends "the following BMP: Installation of BASO 
Valves on All Gas-fired Heaters. Crude oil heater-treaters, 
gas dehydrators and gas heaters located at exploration and 
development sites have pilot flames which can be extinguished 
by strong winds, causing the venting of natural gas. BASO 
valves automatically shut off the flow of natural gas upon the ex
tinguishment of the  pilot  flame, thereby preventing unnecessary 
pollutant and methane losses. BASO valves are operated by a 
thermocouple that senses the pilot flame temperature and do 
not require electricity or manual operation. They are therefore 
ideal for remote locations. Capital costs are negligible, with 
each valve costing less than $100, and savings can be as great 
as 203 Mcf year for a 1,000 barrel per day heater-treater that 
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experiences a flameout period of 10 days annually. Payback 
depends on how often the pilot flames go out and for what length 
of time. Typically payback occurs in less than 1 year. A clean air 
standard based on the installation of BASO valves could result 
in significant product savings and emission reductions." 

The commission appreciates the information and will look into 
sharing the information in our Pollution Prevention outreach pro
grams. The technology had not been evaluated by the commis
sion in sufficient detail, would expand the scope of the proposed 
rule and cannot be added in this rulemaking. The proposed fugi
tive monitoring would require leaks which are observed from the 
compressor to be repaired or replaced. The commission appre
ciates this additional information and plans to research it for in
clusion in a future update to this proposed rule. In addition, the 
situation described in the comment represents an unauthorized 
emission commonly called an upset. 

EDF recommends "the following BMP: Replacing Compressor 
Rod Packing From Reciprocating Compressors. Reciprocating 
compressors are one of the largest sources of methane emis
sions at natural gas compressor stations. Methane emissions 
are produced by leaks in the piston rod packing systems used 
in the compressors - especially from older systems. Replac
ing compressor rod systems reduces methane emissions, in
creases savings, and results in greater operational efficiencies 
and equipment life-spans. Average gas savings equal $6,055 a 
year and far exceed the $540 implementation cost and the pay
back is 2 months. California has proposed installing compressor 
rod packing systems as one strategy for reducing emissions from 
the state’s oil and natural gas transmission industry. This, along 
with other strategies such as improving operating practices when 
compressors are taken off-line and replacing old flanges and fit
tings along pipeline,  are  expected to yield  0.9 MMT  CO2 

annually 
and save the oil and gas industry $17 million in annualized net 
savings." 

The commission appreciates the information and will look into 
sharing the information in our Pollution Prevention outreach pro
grams. The technology had not been evaluated by the commis
sion in sufficient detail, would expand the scope of the proposed 
rule and cannot be added in this rulemaking. The proposed fugi
tive monitoring would require leaks which are observed from the 
compressor to be repaired or replaced. 

EDF recommends "the following BMP: Replacement of Wet 
Seals with Dry Seals on Wet Seal Centrifugal Compressors. 
Centrifugal compressors are widely used throughout the natural 
gas production and transmission sectors. Seals on rotating 
shafts are used to prevent  natural gas  losses from compressor 
casing. Many of these seals use high-pressure oil as a barrier 
against escaping gas. These types of seals, referred to as "wet" 
seals, produce methane emissions when the circulating oil is 
stripped of the gas it absorbs. Dry seals use high-pressure 
natural gas instead of oil to prevent gas losses. They also have 
lower power requirements, improve compressor and pipeline 
operating efficiency and performance, enhance compressor 
reliability, and require significantly less maintenance. A dry seal 
can save about $315,000 per year and pay for itself in as little 
as 11 months. One Natural Gas STAR partner who installed a 
dry seal on an existing compressor reduced emissions by 97 
percent, from 75 to 2 Mcf per day, saving almost $187,000 per 
year in gas alone." 

The commission appreciates the information and will look into 
sharing the information in our Pollution Prevention outreach pro

grams. The technology had not been evaluated by the commis
sion in sufficient detail, would expand the scope of the proposed 
rule and cannot be added in this rulemaking. The proposed fugi
tive monitoring would require leaks which are observed from the 
compressor to be repaired or replaced.  

EDF recommends "the following BMP: Leak Detection and Re
pair at Compressor Stations in the Transmission and Storage 
Sectors. Compressor stations occur throughout the natural gas 
transmission and storage sectors and act to compress the gas 
to varying pressure points to overcome pressure losses that oc
cur along a long-distance pipeline. According to EPA, compres
sor stations in the transmission sector alone account for approx
imately 50.7 billion cubic feet (Bcf) of methane emissions annu
ally. A leak detection and repair program, similar to that already 
required for equipment and compressors located at natural gas 
processing plants, see 40 CFR Part 60, Subpart KKK, offers a 
cost-effective way to prevent and eliminate emissions from com
pressor stations. Baseline surveys done by EPA partners have 
revealed that the majority of leaks come from a small number of 
parts, mostly valves, and that once these parts are identified, 
cost-effective repairs can be streamlined to accomplish maxi
mum emissions reductions and gas savings." 

The commission appreciates the information and will look into 
sharing the information in our Pollution Prevention outreach pro
grams. The technology had not been evaluated by the commis
sion in sufficient detail, would expand the scope of the proposed 
rule and cannot be added in this rulemaking. The proposed fugi
tive monitoring would require leaks which are observed from the 
compressor to be repaired or replaced. 

Old Town Neighborhood Association stated that "aged equip
ment on OGS should be subject to revocation of their permit until 
replaced with the most current best available technology." 

The commission has addressed requiring the use of updated 
technology and BACT as much as possible.  Based on current  
rules, except for PBR §106.496 for air curtain incinerators which 
require renewal of registrations every 5 years, registrations or 
claims under PBRs are valid until changes are made under 
PBRs. If changes are made, the requirements of currently 
effective PBRs must be met. Standard permit registrations must 
be renewed every 10 years  and must meet BACT at the  time  
of renewal. Time allowances were made in the new OGS rules 
for phasing in new requirements. Some existing OGS facilities 
need to comply with current federal rules requirements, and 
some existing OGS facilities will have to comply with pending, 
future federal rules requirements. Additionally, the commission 
cannot be presumptive by applying all the new OGS rules to 
existing facilities. 

TPA stated that "the only requirements for engines, glycol dehy
drators, and tanks in ozone attainment areas should be that the 
facility complies with all applicable 40 CFR 60 NSPS, NESHAP, 
and MACT requirements. In less than 2 years, all engines will be 
subject to either existing or new engine 40 CFR 60 NSPS and/or 
MACT regulations. Minor source glycol dehydrator emissions 
were recently revised by EPA under the "residual risk" review re
quirements. In addition, EPA has agreed to review all major and 
minor source 40 CFR 60 NSPS and NESHAP regulations for the 
oil and gas sector and propose any changes within a year. In
stead of adding an additional layer of duplicate requirements, the 
PBR should incorporate by reference the 40 CFR 60 NSPS and 
MACT standards (Part 60 and 63) and require facilities to com
ply with the applicable requirements in those standards." 
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The commission cannot set NSR permit standards based on the 
NAAQS attainment status of an area. The regulatory need for 
updating §106.352 is different than what the EPA must consider 
when promulgating 40 CFR 60 NSPS or 40 CFR 61, 63 NESHAP 
rules. The proposed PBR rule attempts to allow anything done 
to comply with a federal rule to also be used for state purposes 
and minimize any additional cost to industry. 

ETC recommended rule changes to (B) "documentation of the 
engine’s manufacture date and type (spark or compression igni
tion, lean or rich-burn), hp rating, the most recent EPA method 
test must be included in the registration." 

The commission agrees and changed subsection (m), table 8 to 
include this recommendation. 

Exterran commented that, "Both the Proposed PBR §106.352 
(e)(4)(B) and the Proposed Standard Permit subsection (f)(2)(B) 
require "any previous emission sampling results summary" to be 
included in the respective registration for each engine. Because 
of the relatively recent recordkeeping requirements on some en
gines historical tests may not always be available for engines 
transported to Texas from other states or obtained from other 
parties. Recommendation: This section should be amended 
to allow as an alternative reference method testing to be con
ducted upon startup and submitted within an acceptable time-
frame when available." 

The commission agrees and changed the proposed rule in re
sponse to this comment. A permit holder may test an engine 
upon initial startup at a site using EPA reference method testing 
in lieu of providing any previous sampling reports. 

ETC recommended rule changes for subsection (e)(3)(A), 
"diesel fueled engines used for back-up power generation and 
periodic power needs at the OGS are authorized if the fuel has 
no more than 0.05 percent sulfur and is operated less than 500 
hours per rolling 12-month period. Fuel for all other internal 
combustion engines used for back-up power generation and 
periodic power needs at the OGS shall be sweet gas or liquid 
petroleum gas unless the engine is lean-burn and rated under 
500 hp in which case sour gas is allowed." 

The commission deleted this sentence in response to this and 
other comments. 

Exterran commented on the sour gas requirement. "Currently, 
both the Proposed Standard Permit (Table 11) and the Proposed 
PBR (subsection (l), Table 8) requires the owner/operator to 
maintain records to demonstrate that the SO2 

emissions do not 
exceed certain levels. Exterran supports this requirement as 
proposed. In light of these operating requirements, additional 
engine restrictions proposed for certain sour gas operations are 
not necessary. For example both the Proposed Standard Per
mit (f)(2)(C) and Proposed PBR §106.352(e)(4)(C) state that, 
"Fuel for all other {non-diesel} ICE shall be sweet gas or liquid 
petroleum gas unless the engine is lean-burn and rated under 
500 hp in which case sour gas is allowed." Exterran requests 
that this engine requirement is unnecessary due to the H2S 
Requirements and Fuel Record requirement in the respective 
proposals. Additionally, although Exterran understands that 
TCEQ is referring to sour gas operations where only 2 SLB 
can operate at a field without the assistance of a gas treatment 
plant, the use of the term "sour gas" may unnecessarily restrict 
engines from fields where lower levels of H2S may not prevent 
operations of other engine types. Recommendation: We re
quest that TCEQ delete the engine restrictions in Proposed 
Standard Permit (f)(2)(C) and Proposed PBR §106.352(e)(4)(C) 

and instead continue to rely upon the operation and recordkeep
ing requirements for sour gas fields as provided in the Proposed 
Standard Permit (Table 11) and the Proposed PBR (Table 8) of 
subsection (m)." 

After consideration, the commission added language the 
adopted OGS rules indicating that any natural gas can be used 
as fuel for engines. The commission is aware of how even 
slightly sour gas may damage some kinds of engines and be
lieves it is not in OGS best interest to use fuel that would destroy 
engines. Please note that impacts analysis for SO2 

or H2S may  
be required if sour gas is used as fuel. The commission did not 
change sulfur content requirements for liquid fuels. For sour 
gas fields, the commission has addressed record requirements 
and confirmation of sulfur content in the portions of this rule 
package which address liquid and gas analysis and general 
record requirements. 

ETC recommended changes to subsection (e)(3)(B), "engines 
and turbines used for electric generation more than 876 hours 
per rolling 12-month period are authorized if no appropri
ate electric grid access is immediately available In all other 
circumstances, electric generators must meet the technical 
requirements of the Air Quality Standard Permit for Electric 
Generating Unit (EGU) (not including the EGU registration 
requirements); (E) {no change}; (F) {moved to (A)}.")." 

The commission has reworded this condition in response to the 
comment. However, the commission did not delete the require
ment for the emission standard to be met in subsection (m), Table 
6. A gas-fired engine to run a generator is not sufficiently differ
ent that one used to run a compressor that a potentially much 
higher emission rate is justified. In fact, the steady load of a 
generator would allow for potentially more controls to be applied 
to the unit which is why the EGU Standard Permit may be used 
for power needs longer than 876 hours at sites that do have ac
cess to the electric grid. 

EPA commented that §116.620(f)(2)(D) and §106.352(e)(4)(D) 
"appears to allow the OGS to also claim the Electric Generating 
Unit standard permit. Are any other standard permits allowed to 
be claimed with the OGS standard permit or the PBR? Would 
those facilities authorized under a standard permit be included 
with the facilities covered by the OGS standard permit or PBR 
for determining site-wide emissions?" 

Potentially, an OGS could also claim a Pollution Control Project 
Standard Permit. The intent of the language is that one would 
meet the EGU Standard Permit requirements but the EGU would 
be authorized under the OGS standard permit. In this regard, the 
EGU will be part of the site-wide emissions for the OGS standard 
permit. The proposed rule had been clarified in response to this 
comment. 

Cirrus Environmental commented that, "RICE MACT (40 CFR 
Part 63, Subpart ZZZZ) requires semiannual testing of NOX 

and 
CO using portable analyzers whereas the proposed rules require 
quarterly testing. Why do the proposed rules and other state 
regulations (e.g. 30 TAC Chapter 117) require quarterly testing 
when the MACT doesn’t? Has the benefit of more frequent test
ing been quantified?" 

Periodic monitoring was deleted in response to comments ex
cept that sites subject to Title V must follow periodic monitoring 
as required by the federal Title V permit rules. However, the 
commission changed the frequency from quarterly to semiannu
ally in response to this comment. 
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Exterran "supports the proposed engine standards which meet 
the strict New Source Performance Standards (NSPS) for newly 
constructed engines in both the proposed Standard Permit and 
the Permit by Rule. 40 CFR Part 60, Subpart JJJJ." 

The commission appreciates the support. 

Exterran stated that, "Engine test data confirms low formalde
hyde emissions and the Oil and Gas Proposal should not dupli
cate/conflict with recent federal 40 CFR 61, 63 NESHAP stan
dards and testing requirements (Section C)." 

Language in the new OGS rules has been updated to indicate 
engine testing for formaldehyde is not required unless requested 
by commission Region. The commission determined that testing 
for CO can be used as a surrogate for testing for formaldehyde. 
The determination was based on engine testing for formalde
hyde that was submitted for numerous engines; the testing re
sults showed low emissions for and consistency of formaldehyde 
emissions for groups of engine types. 

Exterran requests that the "TCEQ extend the compliance time 
frame for the smaller hp RB engines to recognize the signifi 
cant costs but relatively small emission reduction potential from 
these engines. This extension is also supported by EPA’s recent 
promulgation of NESHAP standards, published on August 20, 
2010, which imposes extensive management practices on most 
SI RICE less than 500 hp to ensure well-maintained engines. 
(See 40 CFR 63.6603 and Table 2d to Subpart ZZZZ of Part 63 
for Existing SI RICE < 500 at area sources  of  HAPs  as  finally 
promulgated in National Emission Standards for Hazardous Air 
Pollutants for Reciprocating Internal Combustion Engines; Final 
Rule, 75 FedReg 51570 at 51589 and 52595) (August 20, 2010). 
The new NESHAP ZZZZ regulations impose Management Prac
tices on all existing SI RICE 4SRB < 500 hp at Area Sources for 
hazardous air pollutants (HAPs) nationwide. The Management 
Practices require the following actions: Change oil (or confirm oil 
meets acceptable parameters) and filter every 1,440 hours of op
eration or annually, whichever comes first; Inspect spark plugs 
every 1,440 hours of operation or annually, whichever comes 
first; and Inspect all hose and belts every 1,440 hours of op
eration or annually, whichever comes first. The management 
practices will ensure that 4SRB < 500 hp at Area Sources for 
HAPs, SI RICE which are most likely authorized by state PBRs 
and Standard Permits, are operating in a well maintained condi
tion. TCEQ should consider the costs imposed on industry asso
ciated with controlling all engines in the state, the relatively small 
benefit from the smaller engines and the federally imposed man
agement practices for these smaller engines to extend the emis
sion compliance date to 2020 for 4SRB < 500 hp in the Standard 
Permit and 2030 for 4SRB < 500 hp in the Permit by Rule." 

The PBR has been changed to delete standards for rich-burn 
engines under 500 hp in response to this comment. In addi
tion, after a detailed review of submitted information and federal 
background documents for 40 CFR 63 NESHAP Subpart ZZZZ, 
the commission has determined that the requirements of this 
federal standard is sufficient to establish controls on formalde
hyde on new and existing engines. This is further supported by 
recent monitoring and does not show any concerns with moni
tored values of formaldehyde from engines associated with oil 
and gas production sites. Therefore, formaldehyde is omitted 
from the impacts evaluation requirements and emission limits for 
this PBR. 

Exterran commented that, "In addition to the extremely low 
formaldehyde emissions associated with uncontrolled SI RICE, 

EPA has implemented a series of controls and operational re
quirements on the hazardous air pollutants (HAPs) emitted from 
SI RICE. See National Emission Standards for Hazardous Air 
Pollutants (NESHAP) for SI RICE in Part 63 Subpart ZZZZ. 2) 
See National Emission Standards for Hazardous Air Pollutants 
for Reciprocating Internal Combustion Engines; Final Rule, 75 
FedReg 51570 (August 20, 2010), for the most recent promulga
tion of NESHAP standards on SI RICE. Taken together, the OEM 
uncontrolled emission data, additional SI RICE formaldehyde 
testing, and stringent federal standards focused on formalde
hyde emissions from SI RICE strongly support TCEQ’s Oil and 
Gas Proposal that recognizes the low formaldehyde emissions 
from SI RICE. The final Oil and Gas rule should not impose 
additional modeling requirements or duplicating existing federal 
standards and costly testing requirements. Recent SI RICE 
testing conducted by Exterran for the development of the most 
recent federal NESHAP ZZZZ amendment for SI RICE also 
shows the low formaldehyde emissions from SI RICE. In fact, 
when similar engines make/models from the OEM emission es
timate (Attachment C-1) are tested in Attachment C-2, the 2009 
formaldehyde test data is lower than the uncontrolled, upper 
limit OEM emission estimates. 3) Note, the testing protocol in 
Attachment C-2 was not created to support or confirm the OEM 
test data in Attachment C-1 but rather to provide additional test 
data where EPA lacked emission information for specific engine  
categories in the NESHAP ZZZZ proposal. Over the past 6 
years EPA has promulgated three separate rulemakings which 
impose NESHAP emission standards for all new and existing 
SI RICE at Major and Area Sources of HAP emissions. 40 
CFR Part 63 Subpart ZZZZ (referred to generally as "NESHAP 
ZZZZ"). 4) In December 2004, EPA issued a rule that controls 
formaldehyde on engines greater than 500 hp at Major Sources 
of HAP. In January 2008, EPA issued NESHAP ZZZZ standards 
for new and reconstructed smaller engines (< 500 hp) at Major 
Sources of HAP and larger engines (> 500 hp) at Area HAP 
Sources. Most recently, in August 2010 EPA finalized the HAP 
emission standards (imposed primarily for formaldehyde emis
sions) which will impact all existing SI RICE at Area Sources 
for HAP and all existing SI RICE  <  500 hp at Major  Sources  
of HAP. In particular for existing engines, the 2010 NESHAP 
ZZZZ amendments impose numerical HAP standards on all 
SI RICE < 500 hp at Major Sources and all SI RICE > 500 
hp at Area Sources. (Standards for existing SI RICE > 500 at 
Major Sources were imposed in the 2004 NESHAP rule.) The 
NESHAP ZZZZ standards not only reduce HAP emissions from 
SI RICE, but they also impose extensive and costly compliance 
testing requirements. The NESHAP numerical standards and 
testing requirements are outlined below. Exterran requests that 
TCEQ carefully consider these requirements as an additional 
argument not to impose additional state formaldehyde emission 
standards or costly testing requirements on SI RICE with already 
low formaldehyde emissions. 4) The NESHAP rule defines a 
Major Source as any source that emits 10 tons per year (tpy) or 
more of any single HAP or 25 tpy of any combination of HAPs. 
An Area Source is any source that emits less HAP emissions 
than a Major source. 4SLB greater than 500 hp at Area Sources 
must meet the limit of CO 47 parts per million, volume-dry 
(PPMvd) at 15 percent oxygen or 93 percent reduction in CO 
for 4SLB > 500 hp. This emission standard requires catalytic 
controls. (CO was established by EPA as an appropriate 
surrogate for HAPs from SI RICE, including formaldehyde.) 5) 
Therefore requiring controls on existing, larger 4SLB engine at 
Area Sources. This oxidation catalyst requirement significantly 
reduces any concern from a potential impact from 4SLB engines 
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as the 4SLB engines are also reported to have the highest 
OEM-estimated formaldehyde emissions and area sources 
are most likely to be at sites also authorized by a PBR or 
standard permit. EPA also imposed an emission standard of 
2.7 PPMvd formaldehyde at 15 percent oxygen or 76 percent 
formaldehyde reduction on 4SRB SI RICE greater than 500 hp 
at HAP Area Sources. To achieve this emission standard for 
4SRB SI RICE the owner/operator must also install a catalyst 
(a non-selective catalytic reduction or NSCR). Because these 
emission standards are imposed on existing 4SRB engines at  
Area Sources the existing NESHAP standards will work to im
plement progressive emission standards on engines authorized 
at the state level by PBRs and Standard Permits. 5) EPA’s 
2004 ZZZZ NESHAP proposal included data that supported the 
use of CO as a surrogate for HAPS, including formaldehyde. 
See Docket EPA-HQ-OAR-2002-0059-0065 as referenced by 
EPA’s response to comments Response to Public Comments 
on Proposed National Emission Standards for Hazardous Air 
Pollutants for Existing Stationary Reciprocating Internal Com
bustion Engines Located at Area Sources of Hazardous Air 
Pollutant Emissions or Have a Site Rating Less Than or Equal 
to 500 Brake HP Located at Major Sources of Hazardous Air 
Pollutant Emissions, Docket EPA-HQ-2008-0708-0557 at p. 
118 (August 10, 2010). 6 Larger sites which are major for HAPs 
will most likely be authorized by a 116 case-by-case permit. 
The NESHAP ZZZZ rule also imposes significant performance 
test and compliance requirements for SI RICE demonstrat
ing compliance with numerical emission standard at Area or 
Major Sources greater than 500 hp. See the 2010 NESHAP 
ZZZZ SI RICE Final Rule, Tables 4 - 6, 75 FedReg at 51597 
51603. Should TCEQ impose additional formaldehyde testing 
requirements on an estimated 10,000 SI RICE less than 500 
hp operating in Texas statewide, that would cost approximately 
$3,500 annually to test each engine with method 323. Total 
cost to industry would total over $35,000,000 statewide. In 
light of the  existing NESHAP federal requirements and the 
extremely low formaldehyde emissions from SI RICE, additional 
state-imposed testing for formaldehyde would be unnecessary, 
costly and show no environmental benefit." 

Language in the new OGS rules has been updated to indicate 
engine testing for formaldehyde is not required unless requested 
by commission Region. The commission determined that testing 
for CO can be used as a surrogate for testing for formaldehyde. 
The determination was based on engine testing for formalde
hyde that was submitted for numerous engines; the testing re
sults showed low emissions for and consistency of formaldehyde 
emissions for groups of engine types. 

Exterran commented that, "In the rare instance where the 
OEM uncontrolled upper limit emission data estimates may 
exceed TCEQ’s lb/hour formaldehyde emission estimate, for 
example for extremely large lean-burn engines, TCEQ should 
consider the federal requirements which impose catalytic con
trol requirements on new, reconstructed and existing engines 
at Area Sources. The emission standards imposed on large 
4SLB at Area Sources by the 2010 NESHAP ZZZZ area require 
an oxidation catalyst to reduced CO levels to 47 PPMvd or 
achieve a 93 percent reduction in CO emissions. CO emissions 
are a demonstrated surrogate for formaldehyde emissions 
and formaldehyde emission reductions. EPA’s 2004 ZZZZ 
NESHAP proposal included data that supported the use of 
CO as a surrogate for HAPS, including formaldehyde. See 
Docket EPA-HQ-OAR-2002-0059-0065 as referenced by EPA’s 
response to comments Response to Public Comments on 

Proposed National Emission Standards for Hazardous Air Pollu
tants for Existing Stationary Reciprocating Internal Combustion 
Engines Located at Area Sources of Hazardous Air Pollutant 
Emissions or Have a Site Rating Less Than or Equal to 500 
Brake HP Located at Major Sources of Hazardous Air Pollutant 
Emissions, Docket EPA-HQ-2008-0708-0557 at p. 118 (August 
10, 2010)." 

The commission has changed in the rule in response to this 
comment. After a detailed review of submitted information and 
federal background documents for 40 CFR 63 NESHAP Subpart 
ZZZZ, the commission has determined that the requirements 
of this federal standard is sufficient to establish controls on 
formaldehyde on new and existing engines. This is further sup
ported by recent monitoring and does not show any concerns 
with monitored values of formaldehyde from engines associated 
with oil and gas production sites. Therefore, formaldehyde is 
omitted from the impacts evaluation requirements and emission 
limits for this PBR. 

TXOGA stated that, "The Proposal Exceeds Several Federal Re
quirements, including 40 CFR 60 NSPS KKK, 40 CFR 60 NSPS 
JJJJ testing." 

The federal requirements listed in 40 CFR Part 60, Subparts JJJJ 
and KKKK apply to only very new facilities. The commission is 
obligated to examine all faculties when proposing a PBR. The 
commission attempted to allow any federal requirements to be 
acceptable for the proposed PBR. 

One individual stated that "Since 1991 I have estimated emis
sions and permitted many sites with glycol dehydration systems. 
In Texas I have permitted many facilities with these systems uti
lizing the same emission estimation method since 1996. TCEQ 
has recently stated that the results of GRI-Gly Calc Model ver
sion 3.0 or higher may not be used to determine condenser per
formance. The EPA has not only documented acceptance of 
this method in 40 CFR Part 63 Subpart HH Section 63.772 but 
has also released several studies and letters advocating the use 
of GRI-Gly Calc. Several other states in which I am currently 
working and have worked for during the past 20 years follow 
EPA guidelines and accept GRI-Gly Calc. Instead of accept
ing this methodology, the TCEQ has recently stated that it will 
only accept a reductive efficiency of 80 percent for glycol dehy
dration systems equipped with only a condenser on the glycol 
still column. Recently TCEQ provided a letter dated March 4, 
1994 and I was told that this was the basis for the 80 percent 
policy. Upon review of the letter I discovered that this letter was 
probably based in part on my air emissions work and research 
from 1991 through 1993. If so, my data was neither intended for 
nor relevant to the creation of such a policy. The TCEQ further 
stated that an additional 6 percent reduction in overall emissions 
from the glycol dehydration system may be taken if the system is 
equipped with a glycol flash tank. This brings the overall allowed 
reduction in emissions to 86 percent for a glycol dehydration sys
tem equipped with a glycol flash tank and still column condenser. 
The problem with such a policy is not only that the 86 percent is 
incorrect but also because of the regulatory ramification that re
sults. Without a proper understanding of the glycol dehydration 
systems operations and emission estimations by the TCEQ, the 
crude oil and natural gas industry in Texas will be in a "Catch 
22" situation and required to install expensive, needless control 
equipment. In order to claim a PBR a site must conform to Texas 
Administrative Code (TAC) Title 30 Section 106.4 by demonstrat
ing Volatile Organic Compound (VOC) emissions below 25 tpy. 
Once a site is authorized under a PBR, the site has limited com
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pliance requirements. A site that claims a PBR is not required to 
install emission controls on a glycol dehydration system. How
ever, most sites without some form of emission control device on 
the glycol dehydration system would result in the site exceeding 
the PBR limits of 25 tpy of VOCs. In addition, most sites with a 
glycol dehydration system only allowed by the TCEQ must apply 
a total reductive efficiency of only 86 percent for the glycol flash 
tank and still column condenser resulting in site wide VOCs ex
ceeding the 25 tpy limit. Therefore, this will force a site to obtain 
a Standard Permit in accordance with TAC Title 30 Part 1 Chap
ter 116. Once a site is authorized under a Standard Permit, a 
glycol dehydration system with uncontrolled emissions of 10 tpy 
VOCs must be controlled in accordance with TAC Title 30 Part 1 
Chapter 116 Rule 116.620.a.5. Per TAC Title 30 Part 1 Chapter 
116 Rule 116.620.b.2 a glycol dehydration system with uncon
trolled VOC emissions of 10 tpy must be controlled by at least 
80 percent and a system with 50 tpy or more must be controlled 
by at least 98 percent or 95 percent depending on the control 
device used. Most systems uncontrolled and without a glycol 
flash separator will exceed 50 tpy VOCs. TCEQ’s policy to only 
allow 86 percent reduction for glycol flash tank and still column 
condenser will result in a "Catch 22" that forces almost all dehy
dration systems to install an expensive control device accepted 
by  the TCEQ to be  at least  95 percent efficient. This will affect 
many thousands of glycol dehydration systems in the State of 
Texas for the crude oil and natural gas industry. The potential un
warranted costs to the crude oil and natural gas industry in Texas 
would be staggering. To avoid this needless expense and other 
ongoing regulatory requirements that will consume field person
nel’s time, the TCEQ need only to understand the operation and 
emission estimations of a glycol dehydration system. It has been 
and is my sincere intent to help the TCEQ understand the intri
cacies of a glycol dehydration system. One of the key aspects of 
a glycol dehydration system in relation to operations, emissions 
and regulatory concerns is the glycol flash tank. A glycol flash 
tank whose gases are not released but rather routed back into 
the sales gas line system is not a control device but a compo
nent of the process equipment. The TCEQ has deemed glycol 
flash tanks as a control device and only allow an additional 6 per
cent reduction in emissions from the glycol dehydration system 
even if 100 percent of the gases from the glycol flash are routed 
back into the sales gas line system. Of all the aspects of oper
ation and emission estimation that eluded the TCEQ, the flash 
tank is the most important. The flash tank back pressure valve 
is adjustable. Lowering the flash tank pressure allows more of 
the gases entrained in the rich glycol to escape which may then 
be routed back into the sites sales gas line system. This sub
stantially reduces the amount of gases eventually released in 
the still column resulting in a  greater achieved efficiency for the 
still column condenser. Another possible added benefit of low
ering the glycol flash tank pressure is the recovery and sale of 
additional gas. If the TCEQ wants to really do some good they 
should require glycol flash tank pressure be set at no more than 
20 percent of the sales gas line system in which the gases are 
routed (if operationally feasible). In fact a simple adjustment with 
a wrench can be made in less than a minute to the glycol flash 
tank that would increase the overall efficiency of a glycol dehy
dration system from 10 to 97 percent. With such a large variation 
in efficiencies due to a quick adjustment to only one part of the 
glycol dehydration system, it seems implausible that the TCEQ 
would set the efficiency at 86 percent for all glycol dehydration 
systems equipped with a glycol flash tank and condenser no mat
ter how these devices are designed or operated. The glycol flash 
tank pressure is only one part of the glycol dehydration system 

that tremendously affects the system’s overall emissions. There 
are many other aspects that affect a glycol dehydration system’s 
emissions. Some of these aspects remain relatively constant 
such as: natural gas flow rate, gas pressure, gas temperature, 
and inlet dew point. A few other conditions that can easily be 
adjusted in the field within minutes that greatly affect emissions 
include, but are not limited to: glycol pump strokes per minute, 
flash tank temperature, dry gas dew point, and reboiler temper
ature. Therefore, to accurately estimate emissions from a glycol 
dehydration system it is necessary to completely understand the 
system and all possible variables. In the last few years and es
pecially in the past few weeks I have attempted to relay this infor
mation  to  the TCEQ so that  we  may discuss  a more appropriate  
estimation of emission as well as conformity to both State and 
Federal requirements. From recent communication with several 
TCEQ representatives it is was amply demonstrated that there 
was a lack of sufficient understanding of the system, emission 
estimations, and applicable Federal regulations (40 CFR Part 
63 Subpart HH). I respectfully request a meeting with the TCEQ 
so that we may work together and utilize all resources to achieve 
our common goal. I have been informed that certain TCEQ em
ployees have been directed not to speak with me. I feel that 
this is unwarranted and not beneficial to the crude oil and natu
ral gas industry, my current and future clients, my company, and 
the TCEQ air program. As a consultant in the crude oil and nat
ural gas industry for the past 20 years, I feel that my knowledge 
and insight should be utilized to help the  TCEQ  develop an eco
nomically and operationally feasible method of compliance with 
all State and Federal air regulations." 

The commission has revised the rule to allow the use of GRI-Gly 
Calc and specifically support the proper use of this program with 
good site specific data. 

EPA expressed concerns that "there is significant variability in 
the in-stack ratios of NO to NO2 

and recent data that EPA has 
collected on engines that burn natural gas has indicated that the 
in-stack percentage of NO2 

has been monitored at 40 - 60 per
cent for some engines. We believe that the PBR and standard 
permit should require site specific monitoring (potentially using a 
portable analyzer) to verify the in-stack NO to NO2 

ratio and if it is 
higher than the percentage used to support the PBR or standard 
permit, that the source be remodeled and obtain a regular con
struction permit We also believe the analysis for one-hour and 
annual NO2 

standards should be updated to a more conserva
tive in-stack ratio." 

Exterran commented that, "Recently conducted emission tests 
on SI RICE demonstrate that a 75 percent estimate of NO2 

to to
tal NOX 

grossly overestimates NO2 
from these engines. In 2009, 

Exterran conducted approximately 85 reference method emis
sion tests and also reviewed recent portable emission tests of SI 
RICE engines. These tests demonstrate that although NO2 

lev
els of total NOX 

differ based upon the engine type, e.g., 4SRB, 
4-stroke lean-burn (4SLB), or 2-stroke lean-burn (2SLB) RICE, 
all conversion rates were dramatically less than 75 percent. At
tachment B-1 details Exterran’s data collection for NO2. The total 
NOX 

to NO2 
percentage varies by engine type and is averaged 

as follows: 4SRB 0.86 percent; 4SLB 9.66 percent; 2SLB 41.48 
percent." 

The optional method of assuming all VOCs consistent with the 
most restrictive ESL under worst-case dispersion and closest 
distance to a receptor has been deleted based on comments 
stating that this option is too restrictive to be a meaningful tool 
for a project or registration. NO2 

to NOX 
ratios have been updated 
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based on engine testing as provided by companies, vendors, or 
manufacturers. The typical NO2to NOX 

ratio from engine sam
pling commonly seen by the commission ranges from less than 
5 to 40 percent. The annual NO2 

NAAQS has an EPA-approved 
modeling default ratio of 0.75. The current one-hour NO2 

NAAQS 
has an interim modeling default ratio of 0.75 as well. That means 
that 75 percent of the NOX 

emitted  is assumed to be NO2 
and 

modeled as such. The commission believes using the 0.75 ratio 
is too conservative for the one-hour standard given several im
portant factors. First, actual sampling data received in response 
to comments shows that the percentage of NOX 

that is NO2 
im

mediately prior to release into the atmosphere ranges from 2 to 
20 percent with the majority less than 15 percent for 4-stroke 
rich-burn and 4-stroke lean-burn engines. This is well below the 
modeling default ratio of 0.75. Secondly, NO is oxidized to NO2 

in the atmosphere by reaction with other molecules (ozone, etc.). 
This requires time, but the plume also is being dispersed the far
ther from the stack it travels. So, while the ratio of NO2 

to total 
NOX 

for a given section of the plume may be slowly increasing to 
an equilibrium ratio of 0.75, the total NOX 

concentration is drop
ping as distance from the stack increases. The maximum ground 
level impact of NO2occurs where the product of the NO2/NOX 

ra
tio times the total NO concentration is the greatest at any given 
location. Gi

X 

 ven how quickly ground level concentrations usually 
drop as distance increases and the time needed to reach equi
librium, this maximum NO impact tends to be relatively close 
to the emission point. A p

2 

 revious compressor station study by 
the commission showed that the NO /NO ratio appeared to max 
out at around 14  percent r

X 

 in  the a e
2

a downwind of the  studie
site where maximum NOX 

concentrations were expected. Upon 
d  

review of this information, the commission has determined it is 
reasonable to allow a lower NO2/ NOX 

ratio. Given the submitted 
sampling data and previous commission experience, a ratio of 
20 percent is appropriate for 4-stroke engines. Several 2-stroke 
lean-burn engines in the submitted data set emitted about 50 
percent NO2 

and the commission believes the ratio of 50 percent 
is appropriate for 2-stroke engines. The commission does not 
anticipate allowing lower values than these due to the complex
ity of validating site specific values. Sites wishing to use a lower 
ratio may have to perform ambient air monitoring for NO2 

at the 
predicted location of the maximum ground level impact of NO2. 

Exterran suggested "NOX 
to NO2 

conversion emission data for SI 
RICE merit higher site wide NOX 

thresholds for impact analysis." 

The commission agrees with this comment. With all other things 
being the same, allowing a 0.5 or 0.2 ratio will result in higher 
NOX 

values from engines being able to demonstrate compliance 
with NAAQS. 

Hourly/annual limits 

ETC recommends rule changes: "The total of all emissions from 
the facilities at an OGS requiring single authorization pursuant 
to subsection (b)(5)(A) shall not exceed 250 tons per year (tpy) 
of nitrogen oxides (NOX) or carbon monoxide (CO) and 25 tpy of 
volatile organic compounds (VOC), sulfur dioxide (SO2), partic
ulate matter with less than 10 microns (PM10), hydrogen sulfide 
(H2S), or any other air contaminant." 

The commission believes that the wording suggested conveys 
the same meaning as the one proposed by the commission. The 
only change made to this part is that subsection (b)(5)(D) was 
moved to s       
ticulate matter was separated into PM2.5 

and PM10,  with 15 and
10 tpy limits, respectively. Based on commission permitting staff 
experience, it is highly unlikely the particulate matter limits will 

ubsection (b)(6)(G) for better organization and par
 

ever be exceeded for an OGS authorized with this authorization 
type. 

EDF commented that the "The total allowed increases for NOX 

and VOC are too high. Basing these values at the federal NSR 
applicability trigger (even at the most stringent such threshold) is 
not adequate for OGS sources whose emissions are supposed 
to be insignificant. Instead, the TCEQ should limit the total in
creases to the annual values proposed in §106.352 (c)(1)(B), 
and those values should be reduced accordingly. If the TCEQ 
does not reduce the allowed amount of emissions increases, 
then it should provide a quantitative demonstration that such 
emissions increases would not materially affect the results of a 
prior protectiveness review." 

The commission appreciates the concerns raised with regard to 
additions and changes to facilities which do not require registra
tion; however, the commission has not changed the values for 
NOX 

and VOCs total allowed emissions that do not require reg
istration for existing OGS which are authorized by previous ver
sions of this section. The commission has established de min-
imis increases below which no protectiveness review is needed 
and codified these values in subsection (k)(3)(C) and compared 
these values against those in subsection (c)(1)(B)(iii). In sub
section (c)(1)(B)(iii), the commission establishes that in order for 
registration to not required at an existing site authorized under 
previous versions of the oil and gas PBR, total increases over 
a rolling 60-month period of time must be less than or equal to  
5.0 tpy VOC or NOX, 0.05 tpy benzene, or 0.1 tpy H S. 5.0 tpy 
VOC, on a steady state emissions basis, is

2

 equivalent to 1.14 
lb/hr. At the lowest modeled emission release height of 3 feet 
and shortest distance to receptor of 50 feet, the amount of VOC 
determined to be protective based on the fugitive generic model
ing results and the crude oil/condensate short-term ESL of 3,500 
µg/m3 is 0.8 lb/hr. The 0.23 lb/hr is less than 30 percent of 0.8 
lb/hr. The 0.05 tpy benzene, which on a steady state emissions 
basis, is equivalent to 0.01 lb/hr benzene, is about 25 percent of 
the de minimis value set for benzene, about 0.04 lb/hr. The 5.0 
tpy NOX, which on a steady state emissions basis, is equivalent. 

The commission establishes a 1.0 tpy VOC limit, which is equiv
alent to 0.23 lb/hr total VOC. This value is less than 30 percent 
of the amount which would be at the ESL for crude oil or con
densate at a 3-foot fugitive release at the minimum distance of 
50 feet from a receptor. Based on the limit of 0.01 tpy benzene, 
the maximum amount of emissions would be 0.0023 lb/hr. This 
amount is 6 percent of the ESL at the most conservative disper
sion (3-foot fugitive release at 50 feet). For NOX 

at 5 tpy, this 
would be equivalent to 1.14 lb/hr released, which is much less 
than the 4.0 lb/hr de minimis exemption in subsection (k). For 
H2S, the equivalent hourly release of 0.05 tpy is 0.0114 lb/hr, or 
about 46 percent of the most restrictive property-line standard. 
Due to the very conservative nature of this analysis, the commis
sion has no concerns regarding protection of public health and 
welfare. 

EDF stated that the rule should be revised to read: "Planned 
downtime of any capture, recovery, or control device must be 
considered when evaluating emission limitations of this section, 
and {if needed} to the maximum extent practicable, gas streams 
shall be redirected to another control or recovery device during 
downtime." 

The commission has changed this concept in the rule. This re
quirement is no longer included in the BMPs subsection (e) and 
the requirements have been moved to subsections (g) and (h) 
as it includes considerations for emission estimation and is not 
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clearly a simple BMP. Nowhere in the rule is a control required 
unless it is needed to meet the applicable emission limits. 

TXOGA, Anadarko, Noble, ExxonMobil, and GPA commented 
that, "According to its own words, TCEQ has "dedicated a huge 
amount of time and resources to the question of Barnett Shale air 
quality as a result of oil and gas operations in the area." TCEQ’s 
effort has included a significant amount of multi-day mobile mon
itoring projects and stationary site air monitoring that have been, 
and are, focused on determining if emissions from OGS in the 
Barnett Shale area are causing negative short-term or long-term 
health impacts. The data from such monitoring, and toxicologi
cal evaluation of such data, do not support TCEQ adoption of a 
PBR or standard permit that is more stringent than the current 
PBR or standard permit, much less the much more stringent Pro
posed PBR and Proposed Standard Permit. The TCEQ Toxicol
ogy Division of the TCEQ Chief Engineer’s Office has consis
tently determined, based on the TCEQ’s mobile and stationary 
monitoring activities, that the emissions from OGS in the Bar
nett Shale area are not causing any negative short-term health 
impacts. The TCEQ Toxicology Division made these determina
tions based on comparisons of the monitoring data to TCEQ’s 
short-term health-protective and welfare-protective air monitor
ing comparison values ("AMCVs") for the relevant chemicals. 
AMCVs are "set to provide a margin of safety and are set well be
low levels at which adverse health effects  are reported in the  sci
entific literature," such that a monitored concentration of a chem
ical above its AMCV "does not necessarily mean that adverse 
effects will occur, but rather that further evaluation is warranted." 
As a result, the TCEQ’s determination that there have been no 
negative short-term health impacts from OGS emissions in the 
Barnett Shale area based on comparison of monitored concen
trations to chemicals’ AMCVs is a very conservative and overly 
protective determination." 

TPA commented that a third area of the proposed PBR that im
poses requirements stricter than those imposed by federal law 
are the provisions that establish a lb/hr limit as a criterion for 
threshold applicability in order to qualify for Levels 1 (subpart 
(g)(2) and (g)(3)) and Level 2. Under the NSR, PSD and Title 
V permit programs a tpy threshold is established. While lb/hr 
limits may be set in a federal NSR or PSD permit, the criteria 
to determine whether applicability is triggered are based off of a 
potential to emit expressed in terms of tpy. Under the proposed 
PBR, a lb/hr limit would determine whether a facility qualified for 
any particular level of the PBR. This is overly prescriptive and not 
justified given the insignificance of these sources, by definition. 

The commission is keeping lb/hr limits, although some have 
changed from the proposed values based on revised modeling. 
The commission believes that it has set appropriate limits which 
are stringent enough to ensure protectiveness, but not overly 
conservative so as to be unrealistic to be met. The TCAA 
clearly states the intent of permitting and regulatory actions by 
the agency is to "vigorously enforce" regulations to "safeguard 
the state’s air resources from pollution" (see THSC, §382.002). 
To appropriately regulate air emissions and issue authorizations 
for facilities (see THSC, §382.003 and §382.0518),, the legisla
ture also passed laws giving the TCEQ the ability to generate 
standardized and streamlined mechanisms. While these mech
anisms are developed and implemented, they must continue 
to protect the public health and welfare. As a part of these 
mechanisms, the protectiveness criteria established in PBRs 
and standard permits typically includes emission limits with rates 
paralleling the ESL guidelines and ambient air standards in lb/hr 
and tpy. THSC, §382.0518 and §382.085 specifically mandate 

the commission to conduct air permit reviews of all new and 
modified facilities to ensure that the operation of a proposed fa
cility will not cause or contribute to a condition of air pollution. In 
the review of proposed emissions, federal/state standards and 
contaminant-specific ESLs are used, respectively, for criteria 
and non-criteria pollutants. Because of the comprehensiveness 
of the language in the THSC, ESLs are developed for as many 
air contaminants as possible, even for contaminants with limited 
toxicity data. 

Each oil and gas production site may individually contribute air 
contaminants to the ambient air which may not be detected by 
monitors given the practical limitation of having monitors cover
ing the entire state. Data from the current monitoring network 
does not reflect a site-by-site picture of ambient air quality due 
to the limited number of monitors. Permitting and regulatory re
quirements for reporting and monitoring are put in place to sup
plement the data from TCEQ’s monitors and allows the TCEQ to 
obtain a comprehensive data set. The TCEQ uses this data to 
ensure that the state’s air resources are safe-guarded and that 
the public’s health and welfare is protected. The proposed PBR 
and standard permit revisions include a site-specific evaluation 
for new registrations to ensure that these operations meet the 
intent of the Texas Clean Air Act while striving to avoid overly 
burdensome requirements. 

Further, over the last 5 to 10 years, scientific research has pro
gressed so that more accurate quantification of potential and ac
tual emissions from oil and natural gas production is now avail
able. This information has prompted further review of the nature 
of emissions that may be released from these sites. The new re
search provides helpful information regarding possible exposure 
concerns for the general public, particularly when in close prox
imity. Consequently, the proposed revisions to the oil and gas 
PBR and standard permit are evolving through a detailed anal
ysis and evaluation to ensure TCEQ requirements reflect good 
science. 

TXOGA, Anadarko, Noble, ExxonMobil, and GPA commented 
that, "The benzene levels detected at the monitors are lower than 
in metropolitan areas around the country. In summary, the air 
monitoring and toxicological studies TCEQ has conducted have 
not shown that the emissions from OGS in the Barnett Shale 
area are causing any negative short-term or long-term impacts. 
Moreover, none of the reputable air monitoring studies that other 
entities have conducted relative to emissions from OGS in the 
Barnett Shale area have shown otherwise. In addition to the 
air monitoring and toxicological studies TCEQ has conducted, 
the Texas Department of State Health Services ("TDSHS") col
lected and analyzed blood and urine samples from people living 
in or near DISH, Texas to evaluate possible exposure to VOCs 
from gas wells and compressor stations in the vicinity. Based on 
the TDSHs’ analysis, TDSHS concluded that there was no indi
cation of elevated, community-wide exposure to VOCs emitted 
from OGS. In conclusion, the data from the reputable air moni
toring and toxicological studies and TDSHs’ health study do not 
provide support: (i) for the conclusion that current PBR §106.352 
or the current standard permit in 30 Texas Administrative Code 
§116.620 are inadequate to protect the health and welfare of the 
people in the vicinity of OGS in the Barnett Shale area, or any 
other areas where OGS are located, or (ii) for adoption of the 
much more stringent Proposed PBR or Proposed Standard Per
mit. When reviewing agency rulemakings, there is no presump
tion that facts exist to support the agency’s order. As discussed 
in more detail in these comments, TXOGA contends that not only 
has TCEQ not provided facts to support the Proposed Rules, 

ADOPTED RULES February 18, 2011 36 TexReg 1061 



the great weight of scientific analysis - much of it conducted by 
TCEQ - leads to the conclusion the facts do not support adoption 
of the Proposed Rules as presently written. Further, the TCEQ 
has not made any finding that the data from the mobile or sta
tionary air monitoring activities support a determination that any 
negative long-term health impacts are resulting or have resulted 
from the emissions from OGS in the Barnett Shale area. TCEQ 
has determined that it is inappropriate to use short-term monitor
ing concentrations for a chemical to determine whether the emis
sions of that chemical will cause any negative long-term impact. 
According to TCEQ, "simply taking an instantaneous air sam
ple and then trying to draw conclusions about a long-term health 
concern is a difficult and complex scientific task, and made all the 
more difficult when dealing with measured amounts of chemicals 
that are very low." TCEQ has properly stated that the appropri
ate way to determine whether emissions from OGS in the Barnett 
Shale area may cause a negative long-term impact is to conduct 
long-term monitoring at stationary sites in the area. TCEQ has 
been conducting long-term monitoring at stationary Volatile Or
ganic Compound ("VOC") monitors near oil and gas activity and 
the Dallas/Fort Worth Metroplex for VOCs, including benzene, 
since 2000. The annual average VOC concentrations from such 
monitoring have all been less than the long-term health compar
ison values." 

Devon commented that, "Imposing hourly limits of VOC is unjus
tified and should not be required for demonstrating protective
ness, as these limits were determined in an arbitrary manner. 
This requirement is redundant to demonstrating protectiveness 
for benzene, and VOC emissions are subject to annual require
ments." 

The commission is keeping lb/hr limits, although some have 
changed from the proposed values based on revised modeling. 
The commission believes that it has set appropriate limits which 
are stringent enough to ensure protectiveness, but not overly 
conservative so as to be unrealistic to be met. Short-term 
ESLs are based on data concerning acute health effects, odor 
potential, and acute vegetation effects, while long-term ESLs 
are based on data concerning chronic health or vegetation 
effects. Therefore, before a short-term or long-term ESL can be 
selected, available information on each of these health and wel
fare effects is obtained as described in the following sections. 
The staff has evaluated the need for standardized maximum 
pollutant caps with individual registration impacts evaluation 
with property lines or receptors within 1/2 mile following the 
mechanisms used for case-by-case state permit authorizations. 
It is always expected that monitored values are less than pre
dicted concentrations with worst-case permitting tools. 

TXOGA, Anadarko, Noble, ExxonMobil, and GPA commented 
that, "The annual average benzene concentrations, determined 
at two stationary monitors "located near oil and gas activity" since 
2000 and 2003, respectively, have ranged from 0.144 ppbv to 
0.35 ppbv, which is much less than the long-term health-based 
comparison value for benzene of 1.4 ppbv. Further, the attached 
Exhibit 1, which is a TCEQ graph and a TCEQ chart available on 
TCEQ’s website, is described by TCEQ as an illustration that "the 
annual benzene averages from Auto-GC air monitors in the Dal
las-Fort Worth-Barnett Shale area are substantially lower than 
the long-term {AMCV} of 1.4 ppbv." Exhibit 1 is incorporated 
herein by reference. Thus, the annual average concentrations of 
VOCs, including benzene, from the TCEQ’s long-term monitor
ing demonstrate that the emission of VOCs, including benzene, 
from OGS in the Barnett Shale area are not causing any negative 
long-term impact. Notwithstanding the conclusions reached by 

TCEQ, based on air quality monitoring and toxicological studies 
of the Barnett Shale area, the TCEQ Toxicology Division rec
ommended that TCEQ conduct "additional stationary long-term 
monitoring in the (Barnett Shale) area to better assess the influ
ence of oil and gas activity on ambient concentrations of VOCs, 
particularly benzene, on a regular basis over a long period of 
time." In response to that recommendation, in the spring of 2010, 
TCEQ installed two new stationary monitors in the Barnett Shale 
area and began to collect long-term VOC data at those moni
tors. To TXOGA’s knowledge, none of these data indicate that 
the emissions from OGS in the Barnett Shale area are causing 
any negative long-term impacts (or short-term impacts)." 

The commission has reassessed the particular values for the 
hourly caps of each PBR level to ensure reasonable justifica
tion and ability of a majority of sites to meet the limits based on 
currently reviewed registrations (with limited exceptions). 

TIPRO commented that, "If TCEQ determines that the current 
schedule for adoption of these rules is to be strictly adhered to 
despite objections; TIPRO recommends that the agency mod
ify the proposed rule package for permit by rule to exempt wells 
that operate at a de minimis production level. This would allow 
operation of marginal wells to remain a viable and worthwhile 
venture, while still allowing the TCEQ to account for larger po
tential sources of emissions." 

The commission has changed the rule in response to this com
ment. Based on additional information submitted, field visits by 
agency staff, and further research on smaller combinations of 
facilities, the commission has added subsection (c)(4)  to further  
streamline authorizations and appropriately focus agency and 
industry resources. 

TAEP commented that, "Level 1 Registration places a burden 
on both the regulated community. This could be mitigated and 
greatly reduced by establishing: de minimis standard based on 
emission level thresholds; de minimis standard based on site 
configuration; de minimis standard based on oil/gas/condensate 
production volume; a one-time registration using best available 
data." 

The commission has changed the rule in response to this com
ment. Based on additional information submitted, field visits by 
agency staff, and further research on smaller combinations of 
facilities, the commission has added subsection (c)(4) to further 
streamline authorizations and appropriately focus agency and in
dustry resources. In addition, the commission has changed var
ious restrictions on Level 1 in response to this and similar com
ments. The commission has changed the registration require
ments, eliminated source type restrictions, allowed representa
tive gas and liquid analyses, eliminated redundant records, and 
made other changes to make this Level more meaningful and 
flexible for industry while maintaining protective limits, ensuring 
a complete public record, and ensuring practically enforceable 
requirements. 

Targa commented that, "Targa submitted 24 PBR applications 
in 2009. Several of these projects could not have complied 
with the hourly VOC limit in the proposed standard during con
densate loading operations or scheduled maintenance on VRUs 
which would have in turn required submittal of a minor NSR 
permit application. It is important to recognize that while these 
hourly emissions may exceed the proposed PBR limits, the an
nual emissions are low and the overall emissions from the site 
are minor. Targa believes that the TCEQ should remove the 
hourly emission limits from the PBR and just require demonstra
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tion of meeting the modeling standards to ensure protectiveness. 
Further, Targa supports the comments provided by the Texas Oil 
and Gas Association (TXOGA) and the Gas Processors Associ
ation (GPA) regarding modeling standards." 

ETC commented that, "Short-term VOC limits for Level 1 and 2 
are unrealistically low. The PBR Level I and 2 authorizations re
strict total VOC emissions based on an arbitrary lb/hr basis and 
do not relate to any state health effects levels. If the TCEQ is 
trying to provide protectiveness for specific pollutants, e.g. ben
zene and toluene, then protectiveness can be reviewed on an 
individual pollutant basis without imposing restrictive VOC limits 
on locations that emit insignificant quantities of these pollutants. 
The VOC limits proposed in these rules are  based on a specific 
benzene concentration relationship that is extremely conserva
tive  and overly restrictive.  Consequently,  a site with little or  no  
benzene in its natural gas would be required to  have an overly re
strictive and arbitrary total VOC limitation to limit benzene emis
sions, which in reality do not exist." 

TPA commented that, "The proposed hourly limits for VOCs are 
set too conservatively. It is apparent that the VOC lbs/hr lim
its were very conservatively set, based on the ESL of 3,500 for 
crude oil and condensate. Engines that are covered by the PBR 
will not be burning crude oil or condensate; rather, VOCs from 
engines will result from un-combusted natural gas. The ESL for 
un-combusted natural gas is 18,000, not 3,500. Therefore, it is 
apparent that the VOC lbs/hr limits currently proposed in the PBR 
are far too conservative. TPA suggests that the VOC lbs/hr limits 
in the PBR be revised so as to account for the higher ESLs appli
cable to un-combusted natural gas. TPA further stated that the 
hourly limits provisions in the PBR should be altered to account 
for rare events and increased distance to receptors. As noted 
elsewhere in these comments, including hourly limits provisions 
in  the PBR  would be extremely  onerous. Under such provisions, 
a single isolated incident could  force an operator into an entirely  
new regulatory category, even if the incident was not repeated for 
the remainder of the year and even if the incident took place far 
from any receptors, rendering the event both isolated and irrele
vant in terms of impact. TPA urges TCEQ either to eliminate the 
hourly limits provisions altogether, or at the very least to amend 
those provisions to account for the situation where the event (e.g. 
blowdown or loading) is extremely rare and also to account for 
the situation where the incident in question took place a sub
stantial distance away from a receptor. Any hourly limits in the 
PBR  should be modified to make them less onerous if greater 
distances to receptors are involved." 

Encana commented that, "Based on the analysis review de
scribed by the TCEQ in the proposed PER and Standard Permit 
preambles, the short-term ESLs for crude oil and condensate 
(3,500 ug/m3) were used for the determination of the proposed 
VOC hourly limits. These levels are overly conservative if appli
cable to combustion sources considering that the character of 
the "un-combusted" VOC in the natural gas is different than the 
character of the VOC emissions evaluated by the commission 
on its analysis (condensate and crude all truck loading emis
sions). Encana recommends that the TCEQ Includes two VOC 
hourly limits in this authorization mechanism: one based on a 
more appropriate ESL for natural gas (18,000 ug/m3) versus the 
ESL for the crude oil and condensate (3,500 ug/m3) which are 
not typically burned in engines or other combustion devices." 

ETC and TPA commented that, "The 10 tpy VOC limit for Level 
1, Tier 2 emissions is unrealistically low. There is no basis for the 
10 tpy VOC limit in Level 1, Tier 2 (subsection (g)(3)(A)). In the 

context of VOC emissions at typical OGS, 10 tpy is a low thresh
old that will be easily exceeded by many small or medium-sized 
facilities. Consequently, the inclusion of a 10 tpy threshold for 
Level 1, Tier 2 will place many small and medium-sized facilities 
into the Level 2 PBR, which includes preconstruction registration 
and approval requirements. Inasmuch as such preconstruction 
registration and approval requirements will subject operators to 
case-by-case review by agency staff, only the largest, most com
plex sites should trigger the Level 2 requirements. Accordingly, 
the 10 tpy  figure for VOCs in subsection (g)(3)(A) should be in
creased. ETC suggests that the VOC limit be increased to at 
least 20 tpy." 

PBPA commented that, "The proposed new annual VOC emis
sions limit of 10 tons/yr (Chapter 106 . . . down from 25 tons/yr) 
will greatly increase the number of facilities required to com
ply with the standard permitting process. These companies are 
presently covered by the existing TCEQ Permit by Rule." 

TPA commented that, "The proposed hourly limits for VOCs are 
set too conservatively. It is apparent that the VOC lbs/hr lim
its were very conservatively set,  based on the  ESL of 3,500  for  
crude oil and condensate. Engines that are covered by the PBR 
will not be burning crude oil or condensate; rather, VOCs from 
engines will result from un-combusted natural gas. The ESL for 
uncombusted natural gas is 18,000, not 3,500. Therefore, it is 
apparent that the VOC lbs/hr limits currently proposed in the PBR 
are far too conservative. TPA suggests that the VOC lbs/hr lim
its in the PBR be revised so as to account for the higher ESLs 
applicable to un-combusted natural gas. In addition, the hourly 
limits provisions in the PBR should be altered to account for rare 
events and increased distance to receptors. As noted elsewhere 
in these comments, including hourly limits provisions in the PBR 
would be extremely  onerous. Under such provisions, a single 
isolated incident could force an operator into an entirely new 
regulatory category, even if the incident was not repeated for 
the remainder of the year and even if the incident took place far 
from any receptors, rendering the event both isolated and irrele
vant in terms of impact. TPA urges TCEQ either to eliminate the 
hourly limits provisions altogether, or at the very least to amend 
those provisions to account for the situation where the event (e.g. 
blowdown or loading) is extremely rare and also to account for 
the situation where the incident in question took place a sub
stantial distance away from a receptor. Any hourly limits in the 
PBR should be modified to make them less onerous if greater 
distances to receptors are involved." 

The commission has changed the hourly emission values in 
Level 1 and 2 of the PBR to more realistically establish limits. 
Based on comments the commission has revised the hourly lim
its for crude oil and condensate, both for steady-state releases, 
and periodic emissions. The commission has also added a limit 
for natural gas, and reviewed and revised all other pollutant 
hourly limits to more flexible values. All of these limits are a 
result of evaluations against ESLs. Based on hundreds of cur
rently registered PBRs, more than 95 percent of all emissions 
registered and certified will comply with the limits in subsections 
(g) and (h) of the PBR. 

The commission must enforce the TCAA and TCEQ rules, and 
must ensure that its minor NSR program is consistent with the 
Federal Clean Air Act. On January 6, 2011, the EPA proposed 
disapproval of Montana’s state implementation plan (SIP) revi
sion for Oil and Gas facilities. This proposed disapproval was 
based on the fact that Montana’s SIP did not include a minor 
source program that complies with §110(a)(2)(C) of the Fed-
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eral Clean Air Act. EPA states that it reviews six criteria upon 
which it bases SIP approvals. EPA stated that Montana failed to 
meet these criteria: practical enforceability; notification prior to 
construction; specific time period for limitations to apply (hourly, 
daily, monthly, and/or annual); technically accurate emission lim
itations; specific monitoring, recordkeeping and reporting; and 
what specific sources the rule covers. 

Montana is also moving away from issuing a permit for  each  
facility to only having registration of each facility, and allowing 
those with a  permit to void the  current permit and shift their permit 
to registration. EPA believes this to be potential back-sliding in 
regards to NAAQS, PSD, and attainment. 

In this adoption, all six items are addressed. The adoption in
cludes: both hourly and annual limits to address both the hourly 
and annual NAAQS; the requirements of the rules for practical 
enforceability; notification prior to construction; technically ac
curate emission limitations based on NAAQS, state air quality 
standards, and ESLs; monitoring, recordkeeping, and reporting 
requirements; and a list of sources covered under the rule. 

EDF commented in "support of the inclusion of specific hourly  
and annual VOC limits, along with such limits on other specific 
pollutants identified in the proposal. In no case should the TCEQ 
increase any of the proposed Level 1 emission thresholds in the 
final rule. In some cases, the TCEQ should lower the allowable 
emissions: specifically at least in the case of sour gas facilities. 
The proposed emissions limits of 0.5  - 2  lb/hr  (2.2 - 4.5 tpy  H2S) 
appear to represent a weakening of existing PBR limits for sour 
gas facilities. The current PBR rule does not allow emissions 
greater than 0.27 lb/hr unless the vent height is greater than a 
minimum of 20 feet, depending on the emissions rate. No such 
restriction is included in the  proposed revision to the  PBR. Sec
ond, the existing rule does not allow sour gas facilities to be lo
cated less than 1/4  mile from receptors, but the proposed revi
sion would allow sour gas sources to be located as close as 50 
feet from a receptor. Given the disaster potential and acute haz
ard posed by H2S (such as in the case of a large leak or a pipe 
break), the TCEQ should not weaken the existing PBR require
ments for sour gas facilities. The TCEQ should require sour gas 
facilities to meet a minimum setback distance of 1/4 mile and 
emissions limits for H2S that are no less stringent than those re
quired by the current PBR." 

The commission did not change the hourly emission limits in re
sponse to this comment. As a result of various comments from 
this and other commenters on the protectiveness evaluation and 
modeling evaluation, the commission reassessed the way that 
sources were evaluated, and used realistic, but generally con
servative, values to establish emission limits for Levels 1 and 2 
of the PBR. While these values in some cases may be different 
than the previous version of the rule, the new limits are based 
on an updated analysis using current tools and science. Partic
ularly for H2S, the commission has determined that an automatic 
1/4 mile distance limitation is not needed. It should also be noted 
that the actual limit for a site is the more stringent of either the 
level limits or the limit as determined by the protectiveness re
view, which takes into account both the distance to the nearest 
receptor (or property line for ambient air standards evaluations) 
and the emission release height. 

TPA commented that, "It would be much simpler if the PBR had 
but a single level, applicable to all sources, without the attendant 
lb/hr measurements and the pre-approval requirements currently 
in the proposal. If TCEQ retains the multi-level structure in the 

final PBR, then TPA suggests that certain revisions be made with 
respect to the content and applicability of those levels." 

The commission partially agrees with this comment and reduced 
the number of levels in the PBR from three to two and simplified 
the differences between the remaining levels. 

Devon commented that, "Imposing hourly limits for all OGS, in
cluding those sites with less than 5 tpy VOC, represents unwar
ranted and unreasonable regulatory oversight for insignificant 
sources, as hourly calculations and/or emissions modeling will 
be required for all sites to demonstrate protectiveness. Rather 
than requiring hourly limits for each level of the PBR and requir
ing demonstration of hourly limits via the modeling tables (Ta
bles 2-6 in the PBR), Devon recommends that protectiveness be 
demonstrated through the use of the modeling tables and rely on 
the annual emission limits to set the appropriate permitting level. 
Sites with less than 5 tpy VOC with sweet production should be 
exempt from modeling calculations." 

The commission has changed the rule in response to this and 
similar comments. Based on additional information submitted, 
field visits by agency staff, and further research on smaller 
combinations of facilities, the commission has added subsection 
(c)(4) to further streamline authorizations and appropriately 
focus agency and industry resources. The commission respect
fully disagrees with the commenter that the restrictions and 
requirements of Level 1 of the PBR, which is for small sites, 
is unwarranted and unreasonable. To ensure that any oil and 
gas facility or group of facilities is accurately accounting for 
emissions, keeping equipment in good working order, and being 
protective, the commission supports the PBR requirements. 

ETC commented that the "TCEQ has proposed requirements for 
the Texas oil and gas industry that are not equitable with other 
Texas industries. Examples of provisions in the proposed PBR 
that would unfairly single out the oil and gas industry for discrim
inatory treatment include the provision of emission requirements 
that are limited on a lbs/hr basis, which are not included in PBRs 
for other industries." 

The commission respectfully disagrees with this comment. The 
oil and gas industry is not being discriminated against compared 
to other industry segments by the PBR including hourly emission 
limits. Currently, 29 of the approximately 100 PBRs have hourly 
or short-term limits on emissions for mechanical, construction, 
agricultural, chemical, combustion, manufacturing, coatings, 
waste processes and remediation facilities. In addition, 11 of 
the 20 standard  permits includes specific hourly limits, covering 
agriculture, lumber, power generation, fertilizer, boilers, and 
various other industries or facilities. 

The Sierra Club commented that they were "concerned about 
whether the modeling and assumptions used for setting limits 
in the proposed authorizations accurately reflect potential emis
sions and provide adequate public health protection. We have 
identified some assumptions used in the modeling that cause 
concern. First, we are concerned that TCEQ’s proposed VOC 
limits are not sufficiently protective of public health. In setting 
the VOC limits, TCEQ assumed a 3 percent average weight of 
benzene. TCEQ states that this value was selected based on 
an "average" from viewed facilities. However, it is troublesome 
that 3 percent was used as an assumption when reviewed fa
cilities demonstrated significantly higher benzene percentages 
up to 18 percent. Then, TCEQ relied on this selected benzene 
average when setting a VOC limit in subsection (g)(2). TCEQ 
again selected an "average" from the reviewed data points for 

36 TexReg 1064 February 18, 2011 Texas Register 



VOCs, selecting 27.01 lb/hr when the data set included a range 
up to five times higher at 119 lb/hr. We find it problematic that 
the proposed permit limits are based on these assumptions. Pre
sumably TCEQ used an arithmetic mean when it refers to "aver
ages." To provide a more accurate understanding of the data, it 
would be helpful if TCEQ would provide the mean, median, and 
mode of its datasets and a discussion of why the mean was the 
appropriate representative for setting emission limits." 

The commission appreciates the concerns raised by the com
menter. With regard to the 3 percent statement in the proposal 
preamble, the commission has re-evaluated the emission limi
tations for benzene and finds that this value is not relied upon 
to establish appropriate benzene emission limits. Instead, the 
hourly and annual limits for benzene are based on conservative 
dispersion parameters and the benzene ESLs in proposed sub
sections (g) and (h). 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "Hourly limits for Level 2 should be based on: Flare 
limit based on 40ft stack at a distance of 2700 feet; Purging limit 
based on 10ft stack at a distance of 2700 feet; Engine limit based 
on 20ft stack (>1000hp) at a distance of 2700 feet. Typical emis
sions are more accurately represented as natural gas rather than 
liquid condensate or oil. We propose to add the option of meeting 
a total natural gas hourly limit or a VOC hourly limit in addition 
to the annual VOC limit. Process vents and blowdowns limits 
based on 30-foot process vent at a distance of 2700 feet; Tanks 
and truck loading limits based on a 20-foot tank at a distance of 
2700 feet; VOC emissions based on a calculated Condensate 
Vapor Space ESL based on the TCEQ liquid speciation used in  
their Interim condensate ESL determination." 

PBPA commented that, "The proposed annual H2S limit of 4.5 
tons/yr (in Chapter 106) will greatly increase the number of fa
cilities required to comply with the standard permitting process. 
These companies are presently covered by the existing TCEQ 
Permit by Rule." 

M.E Operating and Services commented that, "The present VOC 
emission level for Level one b in the referenced proposal permit 
is 50 lbs/hr. The emissions vented from a tank filling with con
densate is 56.8 lb/hr, according to TCEQ calculations shown in 
the proposed standard permit for OGS. If the level in Level on 
b could be raised to 60 lbs/hr, then an operator would be able 
to use Level on b emission levels instead of Level 1c or Level 
2. Level 1c or Level 2 requires an operator to obtain registration 
before construction. The formulas used to estimate emission 
levels of VOC from tank loading and flash losses of condensate 
are not accurate enough to prevent purchasing control equip
ment that might not be used when the well is put on line. If a well 
makes 20 barrels/day or less of condensate, the tank truck load
ing would only be weekly or less. The present rule makes any 
gas well that makes any amount of condensate obtain a permit 
before construction. The increase of the hourly VOC emission 
from 50 to 60 would not affect the health of the public, because 
tank truck loading would only be done weekly or less frequently. 
Please consider having a level for VOCs for sites more than 1/4 
mile from a receptor, said sites producing 20 barrels/day or less 
of condensate." 

The commission has changed the rule in response to this and 
similar comments. Most steady-state VOC emission limits for 
Level 2 are based on a distance of approximately 1/2 mile and 
uses all the same dispersion characteristics as Level 1. 

TIPRO commented that, "Compressor engines often are not 
necessary during the initial months of production until pressure 
of the gas drops. However, sometimes level 2 dehydrator units 
are needed from the very first day of operation. As long as the 
hourly and yearly emission cap limits proposed on Level 1 post 
-construction registration are met, the type of process equip
ment that can be installed at the OGS should not be limited." 

The commission has determined there is no reason to limit the 
types of facilities, controls, or operations for Level 1 as long as 
the maximum actual emissions after controls are less than the 
values now specified in subsection (g)(3). 

Senator Davis commented that, "Ethylbenzene is missing from 
the list of substances (benzene, xylene, toulene) requiring mon
itoring for compliance with hourly and annual ESL for receptors 
within 2700 feet." 

The commission has not changed the rule in response to this 
comment. The commission has evaluated all speciated VOC 
emissions, including HAPs and BTEX, and determined that ben
zene is the only contaminant which needs to be evaluated for 
each registration. 

Weisman Engineering commented that, "The present VOC emis
sion level for Level 2 in the referenced proposal permit is 50 
lbs/hr. The emissions vented from a tank filling with condensate 
is 56.8 lb/hr, according to TCEQ calculations shown in the pro
posed standard permit for OGS. If the level in Level on b could be 
raised to 60 lbs/hr, then an operator would be able to use Level 
on b emission levels instead of Level 1c or Level 2. Level 1c 
or Level 2 requires an operator to obtain registration before con
struction. The formulas used to estimate emission levels of VOC 
from tank loading and flash losses of condensate are not accu
rate enough to prevent purchasing control equipment that might 
not be used when the well is put on line. If a well makes 20 bar
rels/day or less of condensate, the tank truck loading would only 
be weekly or less. The present rule makes any gas well that 
makes any amount of condensate obtain a permit before con
struction. The increase of the hourly VOC emission from 50 to 
60 would not affect the health of the public, because tank truck 
loading would only be done weekly or less frequently. Please 
consider having a level for VOCs for sites more than 1/4 mile 
from a receptor, said sites producing 20 barrels/day or less of 
condensate." 

The commission has changed the rule in response to this and 
similar comments. All steady-state VOC emission limits for Level 
2 are  based on a distance of approximately  1/2 mile  and uses  
all the same dispersion characteristics as Level 1. In addition, 
notification and registration requirements have been changed to 
ensure adequate information at the agency, but not create eco
nomic delays. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "Hourly emission limits for Level 2 should be based 
on typical release parameters such as: Process vents and blow-
downs limits based on 30-foot process vent at a distance of 2700 
feet; Tanks and truck loading limits based on a 20-foot tank at a 
distance of 2700 feet; Based on 20ft engine (>1000hp) at a dis
tance of 2700 feet; Based on 40ft flare at a distance of 1 mile 
(5300 feet). Typical emissions are more accurately represented 
as natural gas rather than liquid condensate or oil. We propose 
to add the option of meeting a total natural gas hourly limit or 
a VOC hourly limit in addition to the annual VOC limit. VOC 
emissions based on a calculated Condensate Vapor Space ESL 
based on the TCEQ liquid speciation used in their Interim con-
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densate ESL determination. The proposed value is insufficient 
for VRU maintenance, which happens only a few hours/year. 
The limit set at greater than two times the TCEQ proposed limits. 
Protectiveness is shown at emission rates of up to 3070 lb/hr for 
engines based on 20ft stack (>1000hp) at a distance of 1 mile 
(5300 feet)." 

The commission has changed the rule in response to this and 
similar comments. All steady-state VOC emission limits for Level 
2 are  based on a distance of approximately 1/2  mile  and uses all  
the same dispersion characteristics as Level 1. 

EDF commented that they "support the inclusion of the 75 lb/hr 
VOC limit, along with other such limits on specific pollutants iden
tified in the proposal. The TCEQ should not increase any of the 
proposed Level 2 emission thresholds in the final rule. We also 
reiterate our concern about H S emissions stated above regard
ing §106.352 (g) and urge

2

 the TCEQ to require sour gas facilities 
to meet a minimum setback distance of 1/4 mile and emissions 
limits for H2S that are no less stringent than those required by 
the current PBR." 

The commission has changed the rule in response to this and 
similar comments. All steady-state VOC emission limits for Level 
2 are  based  on a distance of approximately  1/2 mile and  uses  
all the same dispersion characteristics as Level 1. As stated 
previously, there is no definitive reason for the commission to 
maintain the 1/4 mile sour gas requirement. 

The Sierra Club commented that the flexible nature of the permit 
hinders public understanding, and potentially enforcement of the 
limits at OGS. 

The commission has revised various statements, requirements, 
and reorganized the PBR to enhance understanding and make 
the rule more understandable to all parties. It is inherent in the 
nature of the oil and gas industry to have a variety of equipment 
and materials, but the commission has confidence in the practi
cally enforceable requirements of this rule. 

Impacts Evaluation 

EDF stated "We generally support all of the proposed exclusions 
in this subsection as these specialized sources should be au
thorized using separate source-specific requirements given their 
unique nature and the hazards that they pose. However, the 
TCEQ should clarify that emissions from the facilities, changes 
and activities not authorized under this subsection still need to 
be considered under §106.352(b)(1)(B)(ii) to ensure aggregate 
emissions at an OGS are protective of public health and welfare." 

The commission has not changed the rule in response to this 
comment. The sources that are excluded under subsection 
(d)(2) with no dependent PBR reference, and are operationally 
dependent to a group of oil and gas facilities are required to 
obtain a case-by-case state permit to authorize changes or 
a new site. The sources under subsection (d)(2) which have 
referenced PBRs may be co-located near oil and gas facilities 
under §106.352 must be included in the impacts review under 
subsection (k). Specifically, subsection (k)(5)(A)(iii) and (B)(ii) 
requires "all facility emissions, regardless of authorization type, 
located within 1/4 mile of a project requiring registration under 
this section shall be evaluated." Thus all relevant emissions 
from facilities are evaluated for protectiveness. 

The commission appreciates the support of the minimum dis
tance requirement. The commission strongly believes the need 
for some defined buffer requirement between an OGS and a 
nearby receptor. 

Parrish Field Services commented that, "To the extent that TCEQ 
is convinced that minimum distance limits on receptors and/or 
the property line is necessary, NorTex endorses those included 
in the proposal. As was noted by the Sierra Club in the pub
lic meeting, cities have the option of adopting restrictions on the 
location of oil and gas facilities, so the 50-foot distance limit pro
posed by TCEQ may not be necessary. However, if the agency 
concludes that public health cannot be protected absent some 
minimum distance, the 50-foot distance is preferable to an at
tempt to match limits adopted by one city or the other." 

The commission appreciates the support. 

Senator Davis commented that, "The separation distance should 
be increased from 50 feet to 200 feet and 600 feet for new wells. 
This separation is more consistent with other states’ regulations 
(New Mexico). A variance should be available to local govern
ment for modifications based on specific circumstances." 

The Sierra Club and 134 individuals requested to increase the 
minimum separation to receptors from 50 to 250 feet. The Sierra 
Club also stated that "the distance is simply not sufficiently pro
tective of public health and welfare." 

TRAED and 5 individuals stated that, "Separation to receptors 
should be 250 feet and 500 feet would be better for the public." 

Five individuals and Earthworks Texas Oil and Gas Account
ability Project stated that, "Many municipalities have adopted 
500-foot setbacks for industrial installations to protect their pop
ulation. Industry has moved into the unincorporated areas to 
avoid these setbacks, and some of the oldest OGS are located 
next to residences and schools in these areas. TCEQ regula
tions are  the only protection in these areas, and a 50-foot setback 
is not sufficient to provide protection from an OGS containing up 
to 40 pieces of equipment." 

The commission has not changed the rule in response to this 
comment. Due to the unique nature of the oil and gas industry 
and the potential and historical location of various facilities, and 
based on the protectiveness review completed, the commission 
do not agree that 100 feet to 500-foot buffers are appropriate or 
necessary. Depending on the type and quantity of emissions re
leased, distance limits for particular combinations of facilities are 
established by compliance with subsection (k). Local ordinances 
in cities and towns can establish greater distance limitations and 
have the option of adopting restrictions on the location of oil and 
gas facilities in their jurisdiction. 

Representative Burnam opposes the 50-foot setback from re
ceptors and states that TCEQ mobile monitoring found elevated 
levels of benzene (above long-term ESL) over 1,000 feet from 
an emission source. He proposes a minimum of 250 feet as a 
separation distance. 

The commission has not changed the rule in response to this 
comment. The protectiveness evaluation shows that certain fa
cilities and releases, if small enough, are protective and accept
able at small distances. Although limited monitoring at a par
ticular location may have shown elevated readings, that situa
tion is not expected to occur and any new sites which obtain au
thorization under the new PBR requirements will be required to 
demonstrate how their emissions meet all guidelines and stan
dards by complying with subsection (k) and other relevant limits 
in the PBR. 

EDF commented that, "New OGS facilities should be no closer 
than 100 feet from any property line or receptor, instead of the 
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proposed 50 feet to account for potential uncertainties in disper
sion modeling at short distances under calm wind conditions." 

The commission has not changed the rule in response to this 
comment. Treatment of calm or light and variable wind poses a 
special problem in model applications since steady-state Gauss
ian plume models assume that concentration is inversely pro
portional to wind speed. During conditions of calm winds, one 
would not expect pollutants to disperse over a large area. Gen
erally, concentrations become unrealistically large when calm 
winds are input to the model. Procedures have been developed 
to prevent the occurrence of overly conservative concentration 
estimates during periods of calms. These procedures acknowl
edge that a steady-state Gaussian plume model does not apply 
during calm conditions. Model limitations were taken into con
sideration when determining the predicted concentrations at 50 
feet. In order to account for potential uncertainties in dispersion 
modeling at short distances under calm wind conditions, the re
sults for all sources at 4,375 µg/m3 and occurs at the 100 feet 
receptor. Even though the model prediction for the 50 feet re
ceptor was less than 4,375 µg/m3, the results listed in the table 
is 4,375 µg/m3. 

Pioneer requested clarification in the rule or preamble on 
"whether movable engines meet the definition of "immovable," 
For instance, engines consist of multiple parts: the base or 
concrete pad the engine may sit on, the piping that connects 
to the engine, and the combustion portion of the engine. The 
concrete pad and piping are typically not movable and are part 
of the engine, whereas the engine itself may be easily swapped 
out with another engine. If the engine has a permanent concrete 
pad or piping, it should be considered immovable and therefore, 
an exception to the "50 feet from any property line or receptor" 
limitation." 

The commission has added language to the rule to allow replace
ments of existing facilities within 50 feet of property lines and re
ceptors. If the facility is modified or replaced, the operator shall 
consider, to the extent that good engineering practice will per
mit, moving these facilities to meet the 50-foot requirement. Re
placement facilities must meet all other requirements of this sec
tion. Whether an engine is "movable" or "immovable" is not the 
basis for determining if an engine is "permanent." However, the 
commission will not grant a general exception to all facilities that 
are replacing previously authorized facilities that are located less 
than 50 feet from a property line or receptor. An operator must be 
able to demonstrate that good engineering practices would not 
allow the replacement facility to be moved to meet the 50-foot 
set-back. Only after such a demonstration would the exception 
to the 50-foot set-back requirement apply to the replacement fa
cility. The commission has a rule air rule interpretation summary 
memo that describes when an engine is considered a station
ary source and needs an authorization. The memo states that 
"a portable or transportable engine which remains or will remain 
at a single point or location less than or equal to 12 consecutive 
months is not considered a stationary source and no authoriza
tion under 30 TAC Chapters 106 or 116 would be required." This 
rule interpretation memo may be revised in the future. 

TPA stated that subsection (e)(3)(C) "That subsection should be 
struck in its entirety as it is unclear what would be required if 
the facilities were movable and unfixed. The provision basically 
establishes a 50-foot setback from any property line or receptor 
but states that it does not apply to, among other things, "existing, 
immovable, fixed OGS facilities which were constructed and pre
viously authorized, even if modified." It sets up a question of fact 

as to whether facilities are movable or not without consideration 
to costs, engineering design and other factors. The provision 
over complicates what should be a simple authorization mecha
nism." 

The commission respectfully declines to change this subsection 
in response to the comment. The commission will maintain guid
ance as to what is reasonably considered immovable. The com
mission agrees that a concrete pad and piping at a certain loca
tion would be considered immovable and replacement engines 
that do not increase potential to emit are part of that existing, im
movable, fixed OGS facility. 

One individual stated that they "Recently filed an odor complaint 
with TCEQ regarding diesel exhaust emissions. The odor was 
so bad it required that he put his family in a motel for the evening. 
The report from TCEQ stated that "continuous operation of three 
diesel generators greater than 400 hp at this site resulted in sig
nificant emissions of nitrogen oxides. An estimate of maximum 
nitrogen oxide for one hour on a complainant’s property using 
a screen model was 380 ppb. Aruba Petroleum should use ni
trogen oxide controls on its diesel engines as his family was ex
posed to more than 10,000 years of nitrogen oxide in 2 months. 
Studies have shown that children on the Barnett Shale have an 
asthma rate of 25 percent versus a national average of 7 per
cent, and his daughter was recently diagnosed with the disease. 
He questions how many more will be diagnosed before TCEQ 
requires electric drills or  diesel  filters. Aruba has been found in 
violation of Title 30 and the THSC numerous times in the last 
year. He stated that TCEQ should not make it any easier on a 
bad operator than they obviously have it." 

Applicants will be required to demonstrate that all engines on site 
will be protective of the NAAQS including NO2. The current one 
hour NAAQS for NO2 

is 188 µg/m3. Under the proposed rule, the 
company would have to show it does not cause an impact greater 
than the NAAQS at any off-site receptor. Diesel engines subject 
to the proposed rule will be required to meet current off-road 
engine standard which will reduce NOX 

and particulate greatly 
compared to older engines 

TPA commented that they have "the following technical revisions 
to the engines and turbines BMP. It believes that having met the 
federal requirements applicable to these units should satisfy the 
TCEQ as to the protectiveness of these facilities. A complete 
review and public participation process has been conducted to 
develop these federal standards with input from all stakeholders. 
The TCEQ should accept these as valid standards for a con
ceptually simple authorization. Accordingly, subsection (e)(4), 
related to engines and turbines, should be revised and Table 9 
should be deleted except that the last section of Table 9 should 
be incorporated into subsection (e)(4)(A)." 

Table 6 has been revised to eliminate emission standards for 
rich-burn engines less than 500 hp. It is the TCEQ’s understand
ing that these engines are replaced frequently and would even
tually be replaced with 40 CFR 60 NSPS Subpart JJJJ compliant 
engines in the next 10 years. Therefore, the TCEQ is not mak
ing a duplicative standard. Also, the only substantial change 
from the current §106.512 is that rich-burn engines greater than 
500 hp must meet 1 gram NOX/hp-hr by 2020 rather than the 2 
grams NOX/hp-hr in the current §106.512. While a portion of en
gines currently meet the proposed standard, the remaining en
gines will need to be upgraded. Since catalysts are replaced 
approximately every 10 years, industry is given until 2020 to up
grade so that future catalyst systems can be phased in as current 
controls reach their end of life. The TCEQ does not agree that 
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federal rulemaking is a substitute for state rulemaking. The EPA 
only considered what was statutorily required for their rules and 
this differs from the statutory requirements of the TCAA. 

TPA and ETC recommended changes to Table 9 in subsection 
(m) of this section to avoid duplicating applicable requirements of 
40 CFR Part 60 and 40 CFR Part 63 stating that turbines greater 
than 500 hp, shall not emit the most applicable of NSPS GG, 
NSPS KKKK, or NOX, or CO in excess of 3.0 g/bhp-hr." 

Table 6 has been revised to eliminate emission standards for 
rich-burn engines less than 500 hp. It is the TCEQ’s understand
ing that these engines are replaced frequently and would even
tually be replaced with 40 CFR 60 NSPS Subpart JJJJ compliant 
engines in the next 10 years. Therefore, the TCEQ is not mak
ing a duplicative standard. Also, the only substantial change 
from the current 512 is that rich-burn engines greater than 500 
hp must meet 1 gram NOX/hp-hr by 2020 rather than the 2 gram 
NOX/hp-hr in the current 512. While a portion of engines currently 
meet the proposed standard, the remaining engines will need to 
be upgraded. Since catalysts are replaced approximately every 
10 years, industry is given until 2020 to upgrade so that future 
catalyst systems can be phased in as current controls reach their 
end of life. The TCEQ does not agree that federal rulemaking is a 
substitute for state rulemaking. The EPA only considered what 
was statutorily required for their rules and this differs from the 
statutory requirements of the TCAA. 

TIPRO commented that, "The costs associated with retrofitting 
tank batteries or constructing tanks where concrete ponds are 
currently used will cause small scale production to become sub-
economic to operate. The commission should exempt tank bat
teries with throughput less than a de minimis levels, 10 barrels 
(for example). A stripper well is defined as one with less that 
10 barrels of oil per day and may provide a potential de minimis 
level." 

The PBR establishes a de minimis for open-topped tanks or 
ponds containing VOCs or H2S up to a  PTE equal to 1 tpy  of  
VOC and 0.1 tpy of H2S. If in fact open-topped tanks or ponds 
are absent of VOC and H2S emissions as so often represented 
by the Oil and Gas industry this de minimis level should be suffi 
cient. The commission has changed the rule in response to this 
and similar comments. Based on additional information submit
ted, field visits by agency staff, and further research on smaller 
combinations of facilities, the commission has added subsec
tion (c)(4) to further streamline authorizations and appropriately 
focus agency and industry resources. 

Representative Burnam stated his strong support for "the re
quirement for applicants to complete a health and welfare protec
tiveness review to ensure that emissions from all oil and gas sites 
are consistent with ambient air standards and effects screen
ing levels for relevant hazardous air pollutants." He also stated 
that "limiting individual emissions sources to the lower of those 
derived from the site-wide caps and those determined by the 
protectiveness review is an essential provision of the rule and 
should not be removed or weakened in any way." He also sup
ports "the target efficiency built into the rule by allowing emis
sions limits to vary with distance to the nearest receptor." 

The commission appreciates the support and agrees that any 
PBR or standard permit must be protective of public health and 
welfare. 

EDF disagreed with "TCEQ’s assertion in the preamble that the 
proposed "site-wide perspective" satisfies EPA requirements 
and agreements to assess cumulative air quality effects from 

related, similar sources. (See 35 TexReg 6943). The TCEQ 
should clarify what cumulative air quality effects were assessed 
and on what basis they were deemed to be acceptable." 

EPA stated that "the federal Clean Air Act requires that state SIP 
permitting programs regulate the construction and modification 
of sources to achieve and maintain compliance with the NAAQS 
and PSD increments and that SIPs include provisions prohibit
ing any source that will emit pollutants that will contribute sig
nificantly to nonattainment or interfere with maintenance of the 
NAAQS. Because the proposed PBR and standard permit could 
be used to authorize thousands of sources, many of which are 
in, near, and/or upwind of ozone nonattainrnent areas, TCEQ 
should provide a demonstration that the cumulative use of PBRs 
and standard permits will not authorize sources that in the ag
gregate will cause or contribute to nonattainment or violations 
of the PSD increments. As EPA issues the new lower 8-hour 
ozone standard, more areas in Texas will be nonattainment and 
likely be impacted by the cumulative effect of sources permitted 
by PBR or standard permit, and the cumulative impacts could 
exacerbate the ozone levels. Study of the growth of sources in 
the Barnett Shale should serve as a good template to compare 
with how other areas could also grow for evaluation of the impact 
of sources permitted by the PBR or standard permit." 

The commission continues to assert that the proposed site-wide 
perspective satisfies EPA requirements and agreements to 
assess cumulative air quality effects from dependent, similar 
sources. The commission clarifies for the commenter that the 
protectiveness review for this rulemaking was conducted under 
TCAA and TCEQ rules. The TCEQ evaluated EPA-regulated 
pollutants under the minor NSR program. The commission fol
lowed major source rules and guidance relating to major source 
and existing major source modifications. However, since TCEQ 
prohibits new major projects or major project modifications 
under this rulemaking, no major source protectiveness review 
rules or guidance apply. The commission balanced overall 
environmental benefit and economic development to address 
concerns related to potential cumulative air quality effects. The 
commission based its evaluation on conservative operational 
and modeling scenarios and general assumptions used to 
develop the Industrial Source Complex model. The commission 
used predicted maximum hourly modeling concentrations to 
set hourly and annual emission caps and to evaluate impacts 
to ensure that state and national standards and ESLs would 
be met. Therefore, the protectiveness review was deemed 
acceptable. The implementation of the rule in the Barnett Shale 
area only will give the commission an opportunity to evaluate 
its administration of the new rule in the area that presents the 
greatest administrative challenge. 

TXOGA commented that, "As currently proposed, 
§106.352(b)(5)(B) of the Proposed PBR would subject existing, 
non-modified facilities at an OGS (i.e., those facilities whose 
character of emissions will not change and quantity of emissions 
will not increase) to the requirements of §106.352(b)(6) of the 
Proposed PBR. Subjecting existing, non-modified facilities to 
subsection (b)(6) would have the effect of retroactively imposing 
regulatory requirements on existing facilities. TCEQ correctly 
concludes in the preamble discussion of the Proposed PBR and 
the "Permit Conditions and Analysis and Justification" section of 
the Proposed Standard Permit that Article  1,  Section 16 of the  
Texas Constitution, §311.022 of the Texas Government Code, 
and case law (e.g., All Saints Health System v. Texas Workers’ 
Compensation Commission. S.W.3d 96, 104 (Tex.App. 
Austin 2003, pet. denied)) require that the Proposed PBR 
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and Proposed Standard Permit "not be applied retroactively," 
and that they only be applied to "those facilities that are 
either newly constructed or modified" after the Proposed PBR 
becomes effective. However, as written, Subsection (b)(5)(B) 
would be counter to the TCEQ’s correct conclusion regarding 
retroactivity. This is because Subsection (b)(5)(B) would impose 
the requirements of Subsection (b)(6) on existing, non-modified 
facilities, rather than only to facilities that are "either newly 
constructed or modified" after the effective date of the Proposed 
PBR. For the Proposed PBR to not violate the constitutional, 
statutory, and case law prohibition on retroactive application of 
regulatory requirements, Proposed §106.352(b)(5)(B) must be 
revised to read as indicated in Exhibit 3." 

Devon expressed concerns about "air quality and health effects 
from Barnett Shale OGS emissions in the Dallas-Ft. Worth 
(DFW) area appear to provide at least part of the rationale 
for TCEQ’s proposed PBR and standard permit. However, as 
discussed in more detail in TXOGA’s comments, the reputable 
air sampling activities and studies performed to date in the 
DFW area, including air sampling performed by the TCEQ, 
consistently indicate that: (i) OGS are not the primary source 
of benzene in the DFW area; (ii) benzene, toluene and other 
volatile organic compound (VOC) emissions from Barnett Shale 
OGS are below levels that would raise health or welfare con
cerns, and (iii) Barnett Shale OGS emissions have a negligible 
impact on ambient air quality in the DFW area. In light of the 
results of this air quality information and data, the TCEQ would 
appear to lack, and has not yet articulated, the "reasoned 
justification" for its extremely prescriptive, detailed and onerous 
proposed PBR and standard permit that is required by Texas 
Administrative Procedures Act (TAPA) §2001.033." 

Kinder Morgan commented "The proposed modeling re
quirements in Subsection (b)(6) exceed federal NSR/PSD 
requirements. Subsection (b)(6) should be revised so that im
pacts reviews will only be required for new or modified sources. 
Stated otherwise, an impacts review would only be required for 
the project emissions as is required under federal major source 
NSR/PSD requirements. This revision would establish modeling 
protocols for the proposed PBR and standard permit consistent 
with federal NSR/PSD requirements. In addition, modeling 
should be required only if the projected affected emissions ex
ceed the thresholds in (k)(3)(B). In addition, subsection (b)(5)(B) 
subjects unchanged facilities to an impacts review and modeling 
demonstrations typically reserved only for facilities that are part 
of a project. Under federal NSR/PSD regulations, unchanged 
or unmodified sources at a site are not considered part of a 
project, are not required to be included in an impacts review, 
and are not required to demonstrate compliance with a NAAQS. 
Accordingly, by subjecting existing, unmodified facilities at a 
site to these demonstrations, the TCEQ is being stricter with its 
minor source program than federal major source permitting." 

TPA commented that, "There are provisions in the proposed 
OGS PBR that would impose requirements stricter than those 
imposed by federal law and/or under federal major source per
mits. This is inappropriate, inasmuch as the PBR would apply 
to insignificant sources many of which will be located in rural at
tainment areas. Nonetheless, it appears that the revised PBR 
is more stringent than federal requirements and major source 
permits in the following important respects. First, the modeling 
analysis or impacts review that is required to be performed un
der proposed §106.352(b)(6) requires the inclusion of the emis
sions of both new and modified sources as well as existing un
modified sources. Under the PBR, even "non-project-related" 

existing unmodified  facilities will be required to be included in  
the impacts analysis for the new project. The federal PSD/NSR 
permit modeling requires modeling only for those pollutants that 
exceed major source thresholds (e.g., 40 tpy for NOX 

for a major 
modification) for the project-affected sources. Modeling is not 
required for those pollutants where the increases do not exceed 
the major source thresholds. The modeling itself is a two-step 
process: first, only the project-affected sources are modeled, 
and if their impact is within acceptable thresholds, no additional 
modeling is required. A more comprehensive modeling including 
additional sources is only required if the impact from project-af
fected sources is beyond acceptable thresholds. The revised 
PBR, however, establishes emission thresholds beyond which 
modeling is required for the entire OGS, not just the new or mod
ified equipment. Furthermore, modeling is  also  to be performed  
for all facilities at the OGS within Y4 mile regardless of whether 
or not the facilities are modified. Thus, in both aspects the PBR’s 
modeling requirements appear to be conceptually more stringent 
than are the federal PSD requirements. In addition, the result of 
impacts analysis under the proposed PBR could drive controls 
to an existing unchanged facility that is located as far as 1/4 mile 
from the project itself. This in and of itself is stricter than federal 
PSD/NSR, which does not require facilities that are not part of a 
project to be modified." 

The City of Fort Worth  commented that "the proposed rules rely 
heavily on dispersion as a method to reduce the impact of HAP 
on communities and much of the rule allows permittees to raise 
their stack or vent heights to as much as 60 feet to disperse HAP 
concentrations at the nearest receptor as based upon back-cal
culation from computer models. Although this appears to be a 
valuable method for minimizing impacts it should only be used as 
a "last resort" methodology, after appropriate emission controls 
have been installed at all significant emission points. Allowing 
uncontrolled emissions from tanks and then using high stacks 
to disperse those uncontrolled HAP emissions just cause the air 
contaminants to pollute a larger area albeit a lower theoretical 
concentration. In addition, dispersion depends on favorable me
teorological conditions and temperature inversions for example 
would nullify the effectiveness of the hypothetical dispersion. In 
addition, there will be an incentive for permittees to raise stack 
heights which could result in unintended consequences such as 
air traffic safety problems particularly near airports, heliports, and 
flight paths. Excessive stack heights may also be visually intru
sive and may conflict with municipal ordinances." 

The commission has not changed the rule in response to this 
comment. The rule as adopted does not directly impose any 
specific control requirement on existing, unchanged, previously 
authorized facilities. The rule does require projects to be evalu
ated for their potential contribution to ambient air quality and pro
tection of public health and welfare. If the emission impacts from 
a project at a site are greater than small portions of standards or 
ESLs, then a site-wide impacts evaluation is needed. An im
pacts evaluation must show that the project, and other sources 
on a site,  must  ensure  compliance with NAAQS  and meet ESL  
guidelines. The outcome of this evaluation may require appli
cants to change the proposed project, or choose to make other 
changes at the site in order to proceed with a project, before an 
authorization is issued. The requirements of the rule are con
sistent with all minor NSR permit reviews technical analysis as 
well as standardized PBR and standard permit rule adoption rea
soned justifications. Additionally, any control option chosen by 
an operator cannot conflict with local or federal law, including 
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laws concerning maximum height of obstructions in the vicinity 
of an airport. 

The commission must enforce the TCAA and TCEQ rules, and 
must ensure that its minor NSR program is consistent with the 
Federal Clean Air Act. On January 6, 2011, the EPA proposed 
disapproval of Montana’s state implementation plan (SIP) revi
sion for Oil and Gas facilities. This proposed disapproval was 
based on the fact that Montana’s SIP did not include a minor 
source program that complies with §110(a)(2)(C) of the Fed
eral Clean Air Act. EPA states that it reviews six criteria upon 
which it bases SIP approvals. EPA stated that Montana failed to 
meet these criteria: practical enforceability; notification prior to 
construction; specific time period for limitations to apply (hourly, 
daily, monthly, and/or annual); technically accurate emission lim
itations; specific monitoring, recordkeeping and reporting; and 
what specific sources the rule covers. 

Montana is also moving away from issuing a permit for each 
facility to only having registration of each facility, and allowing 
those with a permit to void the current permit and shift their permit 
to registration. EPA believes this to be potential back-sliding in 
regards to NAAQS, PSD, and attainment. 

In this adoption, all six items are addressed. The adoption in
cludes: both hourly and annual limits to address both the hourly 
and annual NAAQS; the requirements of the rules for practical 
enforceability; notification prior to construction; technically ac
curate emission limitations based on NAAQS, state air quality 
standards, and ESLs; monitoring, recordkeeping, and reporting 
requirements; and a list of sources covered under the rule. 

Kinder Morgan suggested the "TCEQ should revise the PBR 
such that if a project is not located within 2700 feet of a receptor, 
no evaluation of emissions will be required and the emissions 
limits for these units will be the standard 25/250 for PBR facili
ties. The justification for requiring an evaluation of emissions for 
only those projects within 2700 feet of a receptor is, as stated 
by Commission staff in the preamble: "it is the commission’s ex
perience that worst-case modeled concentrations from the facil
ities authorized by this rule do not occur under actual operating 
and meteorological conditions and are not measured at the val
ues predicted at distances beyond approximately percent mile." 
Therefore, no evaluation should be required for projects that are 
not within 2700 feet of a receptor." 

The commission has changed the rule in response to this and 
similar comments. The adopted rule provides exceptions for 
completing a site-specific ESL impacts evaluation if there are no 
receptors with 1/4 mile (Level 1) or 1/2 mile (Level 2) distances 
which were used to establish the emission limits. The adopted 
rule provides exceptions for completing a site-specific AAQS  im
pacts evaluation if there are no property boundaries with 1/4 mile 
(Level 1) or 1/2 mile (Level 2) distances which were used to es
tablish the emission limits. 

EDF note that the "EPA Guideline on Air Quality Models pub
lished in 40 CFR 51, Appendix W does not list ISCST3 as a pre
ferred air quality model for use in regulatory applications. Fur
thermore the EPA’s SCRAM website states the following: As 
of December 9, 2006, AERMOD is fully promulgated as a re
placement to ISC3, in accordance with Appendix W." Because 
ISCST3 is not a recognized model by EPA, ISCST3 should not 
be used to evaluate impacts from sources subject to federal re
view. If the modeling conducted for the proposed OGS PBR and 
standard permit is performed using ISCST3, the resulting PBR 
and standard permit should not be used to authorize facilities at 

sites that are a major source of air pollutants or any other source 
subject to federal review." 

AERMOD is EPA’s preferred model for major NSR; that is, 
those new major sources or major modifications to existing 
major sources that trigger federal review. Since the Oil and Gas 
projects authorized under PBR or standard permit cannot be 
major, the commission used the ISCST3 model (ISC) to conduct 
the protectiveness review. The commission uses the ISC model 
for minor source permitting. The commission does not require 
the use of AERMOD for minor projects for two primary reasons: 
ease of use and continuity. The ISC model has been used in 
permitting for more than 20 years. The model was developed to 
be easy to use and address complex atmospheric processes in 
a relatively simple way that can be understood by all users. The 
use of ISC provides a basis for technical consistency with other 
minor permit reviews (for all contaminants) at a site. 

AERMOD was developed to address complex atmospheric pro
cesses in a more refined way but the basis of the model and 
associated pre-processors and meteorology are not easily un
derstood. Unlike ISC which has been vetted and improved over 
time, EPA promulgated AERMOD with known shortfalls but no 
formal plan to address them. 

In addition, AERMOD is unnecessarily complex for general use. 
Since the protectiveness review for the PBR/standard permit ap
plies anywhere in the state, the use of AERMOD would have 
presented many technical challenges that would outweigh any 
refinements in predicted concentrations. For example, input to 
AERMET, the meteorological processor for AERMOD, requires 
complete upper-air soundings and values for surface charac
teristics such as roughness length, Bowen ratio, and noontime 
albedo. These surface characteristics are not observed but must 
be estimated. 

The values for these characteristics vary with location and time 
of year. To account for all the variations in these surface charac
teristics across the state, an impractical number of combinations 
of values would be required for evaluation. ISC accounts for sur
face characteristics by the use of either urban or rural dispersion 
coefficients. The protectiveness review was based on the most 
representative coefficient. 

EDF commented "to ensure that the truly "worst-case" scenario 
for all sources has been considered, at least for Table 2 and Ta
ble 6 sources, the TCEQ should run both ISCST3 and AERMOD 
with met data from multiple locations in the state (perhaps one 
county in each TCEQ region). For a given source category, the 
TCEQ should choose the highest prediction from all modeling 
runs for the values in Tables 2-6." 

The commission developed reasonable and not absolute "worst
case" operational and meteorological scenarios. The commis
sion did not use a screening meteorology dataset based on the 
wind speed and stability categories used in the SCREEN model 
because it includes some combinations of stability class and 
wind speed that are not considered standard stability class/wind 
speed combinations, such as stability class E with winds less 
than 2 meters/second (m/s), and F with winds greater than 3 
m/s. The combinations of E and winds of 1 - 1.5 m/s are often ex
cluded because the algorithm developed by Turner to determine 
stability class from routine National Weather Service (NWS) ob
servations excludes cases of E stability for wind speeds less than 
4 knots (2 m/s). There might appear in a data set of on-site me
teorological data with another stability class method but use of 
these data sets is not expected for this PBR or standard permit. 
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The protectiveness review used meteorological data obtained 
from a single area. The data were quality assured following EPA 
guidance to fill in missing data; adjust low mixing heights; and ad
just wind speeds to account for reported calms and differences 
in values due to various raw meteorological data sources (SAM
SON and HUSWO). 

Because only a single set was used, the commission used 5 
years of data and adjusted the hourly wind directions to coincide 
with each 10 degree interval on a 360 degree polar grid (start
ing at 10 degrees and ending at 360 degrees); that is, the EPA 
randomness factor was removed. Theoretically, this adjustment 
should provide impacts at a receptor that reflect worst-case me
teorological conditions, since the plume centerline intersects the 
receptor directly. 

One would not expect predictions from AERMOD and ISC to be 
identical. Adjustments made to the meteorology used by ISC 
were based on the underlying assumptions of the model and 
how input data are used to calculate concentrations. AERMOD 
has different underlying assumptions so direct comparisons are 
not appropriate for this type of review. The meteorology used 
in AERMOD is much more complex than the meteorology used 
in ISCST3; particularly surface roughness, Bowen Ratio, and 
albedo. While EPA recommends that meteorological data used 
in AERMOD should be spatially and temporally representative of 
the modeling domain, only one value can be entered into the me
teorological processor. Thus the commission has characterized 
modeling using AERMOD as refined screening when it’s used in 
the permitting process. 

TPA urges the "TCEQ to modify subparts (b)(5)(B) and (b)(6) 
prior to adoption to provide that an impacts review will only be 
required for new sources or sources that are increasing emis
sions. Stated otherwise, an impacts review would only be re
quired for the project emissions. Otherwise the modeling re
quirement for all sources at the OGS within 1/4 mile regardless of 
modification makes it potentially more stringent than the federal 
NSR/PSD requirements. TPA supports the emission thresholds 
in (k)(3)(b) beyond which modeling is required and suggests that 
these thresholds be applied only to the project-affected sources 
rather than the combined emissions from the OGS. Additional 
edits to the introductory clause of subsection (b)(5) are needed to 
improve clarity. Not all facilities have certified emissions so TPA 
recommends the revision to this phrasing. (b)(5) For purposes of 
determining applicability claim or registration under this section, 
the following provisions apply: (B) Notwithstanding any other 
provision in this section, existing authorized facilities, or group 
of facilities, at an OGS under this section which are not chang
ing the certified character or increasing the quantity of emissions 
must only meet paragraph (6) of this subsection and subsection 
(i) of this section. The combined effect of Subsections (b)(5)(B) 
and (6) is that emissions from all facilities at an OGS must be in
cluded in an impacts review conducted under subsection (b)(6) 
even if those facilities are not increasing emissions or increas
ing their potential to emit. Depending on the modeling results, 
controls may be required on these otherwise unmodified or un
changed sources. This outcome contradicts the PBR’s accom
panying Executive Summary, which states that "{o}il and gas fa
cilities currently authorized under a PBR and that remain unmod
ified are not affected by this proposal except for identifying notifi 
cation and planned MSS." This is simply not the case. Moreover, 
these unchanged facilities will be required to meet new NAAQS 
standards that are promulgated long after the facilities are con
structed. Not even federal major source permitting standards 
demand this demonstration of existing, unmodified sources. The 

TCEQ is requiring this demonstration to be made by existing, 
unmodified, minor, insignificant sources. A PBR is the simplest 
form of NSR permitting for the state of Texas, and the modeling 
exercise should reflect this. A PBR should not contain more strin
gent procedural requirements than those associated with mod
eling for PSD permits." 

The commission has changed the rule in response to this com
ment. The impacts analysis is only required per subsection (b)(8) 
if a project has an increase in a particular air contaminant. Ad
ditionally, subsection (k) emphasizes that impacts reviews are 
on an individual contaminant basis. The commission has also 
added options to evaluate project-only increases if they con
tribute only a small amount of an ESLs or ambient air standard. 
Only if project increases are greater than these amounts are all 
source contributions within a 1/4 mile of the project are consid
ered to ensure the operations will continue to comply and be 
protective after the project is implemented. 

ETC commented that, "The impacts review provisions of sub
section (b)(6) should be revised. Consistent with the suggested 
changes to subsection (b)(5)(B), ETC suggests that subsection 
(b)(6) of the proposed PBR and Standard Permit be revised 
to provide that impacts reviews will only be required for new 
sources or sources that are increasing emissions. We also 
suggest that the subsection be revised to provide that, if a 
project is not located within 2700 feet of a receptor, no evalu
ation of emissions will be required and the emissions limits for 
these units will be the standard 25/250 for PBR facilities. The 
justification for requiring an evaluation of emissions for only 
those projects within 2700 feet of a receptor is, as stated by 
Commission staff in the PBR preamble, that "it is the commis
sion’s experience that worst-case modeled concentrations from 
the facilities authorized by this rule do not occur under actual 
operating and meteorological conditions and are not measured 
at the values predicted at distances beyond approximately 1/2 
mile." Therefore, no evaluation should be required for projects 
that are not within 2700 feet of a receptor." 

The commission has changed the rule in response to portions 
of this comment. The rule has been updated to not require an 
impacts review if a property line or receptor is not with a 1/4 
mile (Level 1) or 1/2 mile (Level 2), depending on the air con
taminant. These distances are equivalent to the distances used 
on the modeling tables to establish the hourly emission limits 
for the PBR levels as specified in subsections (g) and (h). The 
commission has also changed the rule to only require an im
pacts analysis if a project has an increase in a particular air con
taminant. The commission has also added options to evaluate 
project-only increases if they contribute only a small amount of 
an ESLs or ambient air standard. Only if project increases are 
greater than these amounts are all source contributions within 
a 1/4  mile  of  the project  are considered to ensure the  opera
tions will continue  to  comply  and be protective after  the project  
is implemented. The commission has not changed the rule in 
response to the comment to have no hourly emission limits and 
rely exclusively on the general requirements for PBRs (25 / 250 
tpy limits of §106.4). The commission’s review has clearly shown 
that limits must be established to demonstrate that this standard
ized authorization mechanism will be protective and comply with 
ambient standards. 

TPA commented that, "The modeling or impacts analysis of pro
posed §106.352(b)(6) essentially requires a retroactive demon
stration of compliance with any NAAQS by existing and unmod
ified sources. Under this provision, sources that would have to 
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make this demonstration include not only the new and modified 
sources in the project requiring registration under the new PBR, 
but also any unchanged and existing facilities within 1/4 mile of 
the project. This standard is stricter than federal PSD in that un
der the federal PSD program only new major facilities or major 
modifications must meet this demonstration. 42 United States 
Code §7475. In the case of the proposed PBR, this demonstra
tion is being imposed on old, unchanged, minor, insignificant fa
cilities - a standard much stricter than any federal major source 
standard." 

The commission has not changed the rule in response to this 
comment. The rule as adopted is consistent with minor NSR 
permitting and published ESL modeling guidance. In the circum
stances where all contributing sources are considered as a part 
of the impacts evaluation, this scope is necessary to ensure the 
operations will continue to comply  and  be protective after  the  
project is implemented. 

Conoco Phillips suggested that the following with respect to 
Scope of Impacts Analysis: "a) Protectiveness analysis should 
not be necessary if no receptors exist within 1/2 mile of the 
project. b) Determination of impact for NAAQS should also be 
done at receptor locations rather than property line similar to 
that done for ESLs. c) Allowances should be made for modeling 
impacts of intermittent and infrequent sources such as loading 
and other MSS activities that do not occur on a continuous 
basis." 

TPA commented that, "If modeling is required, it should be a 
two-step process: 1) model only any sources that are associ
ated with the project and evaluate impact on the receptor; 2) if 
the predicted project impacts exceed the ESLs or the standards, 
or if necessary, a fraction such as 50 percent of the ESLs or 
standards, perform additional modeling to better understand the 
situation by including facilities within 1/4 mile of the project. This 
is generally consistent with the requirements for other permit pro
grams including the PSD major source program." 

The commission has also changed the rule to only require an im
pacts analysis if a project has an increase in a particular air con
taminant. The commission has also added options to evaluate 
project-only increases if they contribute only a small amount of 
ESLs or ambient air standard. Specifically, of any given project 
is equal to or less than 10 percent of an ESL, any combination of 
projects are less than 25 percent of the ESL, and if any project 
is equal to or less than the SIL. Only if project increases are 
greater than these amounts are all source contributions within a 
1/4 mile of the project are considered to ensure the operations 
will continue to comply and be protective after the project is im
plemented. 

TPA commented that, "A mechanism needs to be developed to 
address short-term exceedances of ESLs during loading or MSS 
activities. Currently, MSS activities, loading, and other short-
term activities are subject to impacts reviews. Staff has recog
nized that these types of activities need to be addressed sep
arately rather than through the traditional modeling addressed 
in subsection (b)(6). TPA would urge the TCEQ to do so. As 
an example, emissions from activities that occur only 10 percent 
of the time or 1,000 hours per year should not be considered 
on par with emissions from continuously occurring activities. It 
is economically infeasible to install controls that would only be 
required to address emissions from activities that occur intermit
tently such as loading or some MSS activities." 

The commission has changed the rule in response to this and 
similar comments. In recognition of the periodic higher emis
sions, the commission has established more appropriate emis
sion limits for these occasional releases which are also protec
tive. 

An individual commented that, "It is a mistake not to consider the 
ambient air quality surrounding each facility. Exposing facilities 
located in areas high air quality, to the same degree of oversight 
and regulations as those located in nonattainment areas, is sim
ply going to overburden TCEQ’s resources  as we move into the  
future." 

The commission has not changed the rule in response to this 
comment. The evaluation of source types, character and quan
tity of expected emissions, dispersion of releases, and predicted 
impacts is consistent with all air quality evaluations for minor 
sources throughout the state. In nonattainment areas, sources 
are also subject to additional requirements under 30 TAC Chap
ters 115 and 117 to address unique air quality issues in those 
areas. 

EPA stated that the "TCEQ should discuss modeling assump
tions that will ensure compliance with the NAAQS. Examples of 
assumptions which should be discussed include the estimated 
number of facilities expected to be covered under this permit as 
well as their assumed locations (i.e., identify potentially high den
sity locations). TCEQ has indicated that 11,000 OGS claim the 
current oil and gas PBR. Has TCEQ considered the cumulative 
impacts from numerous PBR and standard permits in certain re
gions and statewide and the NAAQS? Does TCEQ have a mech
anism for identifying and tracking sources operating under the 
current oil and gas PBR and the old standard exemption? Has 
TCEQ evaluated how sites operating under the PBR will affect 
the NAAQS? The public record for the initial issuance and any 
subsequent revisions of the Standard Permit that the oil & gas 
sites which are subject to this Standard Permit or PBR should 
clearly detail that the permits will not violate the SIP-approved 
control strategy and does not interfere with attainment and main
tenance of any air quality standard (see 40 CFR 51.160(a) and 
51.161(a)." 

Specific and extensive details of the emission impact analysis 
are provided in both the SECTION BY SECTION DISCUSSION 
of this document as well as the STANDARD PERMIT FOR OIL 
AND GAS PRODUCTION FACILITIES BACKGROUND docu
ment. The rule as adopted is consistent with minor NSR per
mitting and published ESL guidance. The reasoned justification 
and resulting rule requirements use reasonably conservative as
sumptions. Each authorization with property lines in close prox
imity will be required to demonstrate compliance with NAAQS. 
Additionally the rules clearly state that all authorizations must 
comply with all SIP-approved control strategies as promulgated 
in 30 TAC Chapters 115 and 117. 

TXOGA, Anadarko, Noble, ExxonMobil, and GPA commented 
that the "Protectiveness Review section of the Proposed Stan
dard Permit does not provide adequate technical support for the 
Proposed PBR and the Proposed Standard Permit. TCEQ in
fers that OGS could be authorized under the current PBR and 
standard permit yet still exceed some limits such as short-term 
ESLSs and the CO2 

NAAQS. TCEQ does not, however, explicitly 
document any alleged shortcomings of the current PBR and the 
current standard permit. Although TCEQ used information from 
actual applications and registrations to frame the protectiveness 
review, TCEQ did not perform protectiveness reviews of actual 
sites. Further, even though it is evident that the Proposed PBR 
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and Proposed Standard Permit would address protectiveness at 
a higher level than the existing PBR and existing standard per
mit, TCEQ has offered no reasoned justification why the current 
PBR and the current standard permit are not sufficiently protec
tive. In addition, even if TCEQ has adequately supported that the 
protectiveness of the existing PBR and the existing standard per
mit should be increased (which TXOGA disputes), this in no way 
provides a reasoned justification for the extraordinarily stringent 
and excessive new requirements that have been placed in  the  
Proposed PBR and Proposed Standard Permit. As previously 
stated, TCEQ is not afforded a presumption that a reasoned jus
tification (i.e. factual basis) exists to support the Proposed Rule-
makings. Put another way, TCEQ is not allowed to shift the bur
den of proof to regulated entities and the public to demonstrate 
that there is not a reasoned justification to support the Proposed 
Rulemakings. The above-discussed air quality monitoring and 
toxicological studies show that public health is not negatively im
pacted by emissions from OGS being operated under TCEQ’s 
existing PBR §106.352 or standard permit for OGS in §116.620. 
TCEQ’s own air quality monitoring and toxicological studies of 
emissions from OGS in the Barnett Shale contradict the protec
tiveness review that TCEQ cites as the apparent reasoned justi
fication for the Proposed Rulemakings, and in fact, such studies 
show that there is not a protectiveness issue with the existing 
PBR §106.352 or standard permit for OGS in §116.620. Thus, 
TXOGA contends that the Proposed Rulemakings are arbitrary 
and capricious and should not be adopted in their current form. 
The Proposed Rulemakings must have an adequate "reasoned 
justification," 28 which expressly includes "a summary of the fac
tual basis for the rule as adopted which demonstrates a rational 
connection between the factual basis for the rule and the rule 
as adopted." 29 Portions of the Proposed Rulemakings would 
violate those statutory requirements if the TCEQ proceeds with 
adopting them as they are written. The Third Court of Appeals 
of Texas recently stated that it "review(s) a reasoned justification 
under an arbitrary and capricious standard, with no presump
tion that facts exist to support the agency’s order." (emphasis 
added) In addition, an agency "acts arbitrarily if in making a de
cision it: 1) omits from its consideration a factor that the Leg
islature intended the Commission to consider; 2) includes in its 
consideration an irrelevant factor; or 3) reaches a completely 
unreasonable result after weighing only relevant factors." In the 
Texas Register notices, TCEQ repeatedly states that the Pro
posed Rulemakings (including the proposed repeal of the exist
ing standard permit) are intended to ensure emissions from OGS 
are protective of public health and welfare, ensure protective
ness, or update the authorizations based on current scientific in
formation. TCEQ states that it distributed a preliminary proposal 
for OGS in 2006 based on then current science, and that it was 
determined that additional, detailed information was needed to 
ensure a more comprehensive and representative review of fa
cilities, controls and emissions associated with an OGS. TCEQ 
has purportedly based the Proposed Rulemakings on research 
that has continued for several years. The details of TCEQ’s 
evaluation (sources, operations, controls, emissions, applicable 
state and federal regulations, and potential impacts/protective
ness review) are purportedly included in the Proposed Standard 
Permit. TXOGA assumes that such information is TCEQ’s "rea
soned justification" for the Proposed Rulemakings." 

Specific and extensive details of the emission impact analysis 
are provided in both the SECTION BY SECTION DISCUSSION 
of this document as well as the STANDARD PERMIT FOR OIL 
AND GAS PRODUCTION FACILITIES BACKGROUND docu
ment. The rule as adopted is consistent with minor NSR per

mitting and published ESL guidance. The reasoned justification 
and resulting rule requirements use reasonably conservative as
sumptions. The commission has also gathered numerous ex
amples of registered OGS under the previous PBR §106.352 
which show that there may be protectiveness concerns if these 
releases impact nearby receptors. 

The Sierra Club and two individuals commented that the "pro
posed permits need to be more protective of public health, par
ticularly for those living or working in close proximity to OGS." 

One individual commented that, "TCEQ’s ensuring that the pro
posed permitting scheme is sufficiently protective of neighboring 
populations and does not contribute to further degradation of air 
quality in or near nonattainment areas." 

Mayor Tillman "applauds TCEQ for taking the action to propose 
new regulations. The town of DISH has a large concentration 
of oil and gas facilities nearby under 5 different PBRs. Equip
ment includes 12 natural gas compressors, 3 dehydration units, 
and a number of condensate tanks. Any rules adopted should 
be easy to enforce. The town of DISH performed a comprehen
sive air study that showed concerns, and TCEQ seemed unpre
pared to take action. He believes there have been clear viola
tions in DISH and has asked for specific tests for things such 
as formaldehyde which produced a "deer in the headlight look." 
There must be the  motivation and expertise to enforce any new 
regulation. Around the country, the industry brags about the lax 
enforcement in Texas. Industry should be supported, but there 
are limits." 

The commission has carefully considered all comments and 
concerns regarding the evaluation of potential impacts from 
oil and gas facilities. Specific responses to model selection, 
meteorological inputs, simulation of engine emissions, definition 
of receptor, required distances, and downwash issues are in
cluded in this document. Each authorization with property lines 
in close proximity will be required to demonstrate compliance 
with NAAQS. Additionally, the rules clearly state that all autho
rizations must comply with all SIP-approved control strategies 
as promulgated in 30 TAC Chapters 115 and 117. The adopted 
rule specifically requires an impacts analysis for any receptor in 
close proximity to any proposed oil and gas facilities or group 
of facilities. 

Exterran "supports TCEQ’s current formaldehyde impacts anal
ysis in the Oil and Gas Proposal. As TCEQ established in the 
preamble to the Oil and Gas Proposal, the low levels of formalde
hyde emissions from engine registration data do not warrant an 
additional formaldehyde impacts review for smaller OGS autho
rized by a PBR or Standard Permit. The agency’s proposed ap
proach and registration data review is supported by OEM not to 
exceed, or upper limit estimates of uncontrolled formaldehyde 
emissions from SI RICE and actual formaldehyde testing from 
SI RICE. Both the OEM data and the recent test data confirms 
TCEQ’s review of the registration data and associated impacts 
assumptions. Recommendation: Taken together, the OEM un
controlled emission data, additional SI RICE formaldehyde test
ing, and stringent federal standards focused on formaldehyde 
emissions from SI RICE strongly support TCEQ’s Oil and Gas 
Proposal that recognizes the low formaldehyde emissions from 
SI RICE. The final Oil and Gas rule should not impose additional 
modeling requirements or duplicating existing federal standards 
and costly testing requirements. These items are discussed in 
more detail below. The OEM uncontrolled emission data in At
tachment D-1 supports TCEQ’s conclusion that for engines less 
than 1,000 hp, formaldehyde emissions are less than .57 lb/hr 
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and for engines greater than 1,000 hp formaldehyde emissions 
are less than 1.15 lb/hr. Therefore, as modeled by TCEQ, SI 
RICE will not exceed the ESL hourly impacts for even the most 
conservative scenarios. The upper limit, not to exceed OEM data 
demonstrates that even in the most conservative emission es
timates prepared by engine manufactures formaldehyde emis
sions from SI RICE remain extremely low. In addition to the NO 
and NO2 

monitoring data submitted on June 7, 2010, Exterran 
will be submitting formaldehyde test data for TCEQ’s considera
tion under separate cover." 

The commission has re-evaluated formaldehyde based on com
ments received and has revised the rule to not require a specific 
demonstration for acceptable impacts. The commission also 
concurs with the commenter that the quantification of formalde
hyde emissions may rely on manufacturer’s or vendor testing of 
typical units and that this information is sufficient to demonstrate 
compliance with the SI RICE 40 CFR 63 MACT. 

Pioneer recommended that, "Air monitoring be included as an 
alternative method to modeling in order to demonstrate protec
tiveness for operators who choose to install monitors to gather 
accurate, real-time data." 

Considerations for ambient air monitoring to demonstrate protec
tiveness was evaluated by the commission. To properly place 
the necessary number of monitors, quality assure all data, es
tablish sufficient time to obtain data, create contingency plans if 
readings are not obtained, cost of monitors, and potential EPA 
involvement in any results obtained, all would require substan
tial commission and company resources, for minimal expected 
gain. The commission has not changed the rule in response to 
this comment. If monitoring is an option which an applicant de
sires to pursue, case-by-case NSR permitting is the appropriate 
mechanism. 

Conoco Phillips is "requesting the following changes as it relates 
to the Scope of Protectiveness. The basis of the look up tables 
should be reviewed and revised consistent with the comments 
made by TXOGA and TPA. b) Modeling should be required only if 
he project affected sources exceed the thresholds in subsection 
(k)(3)(B). c) Modeling should be performed only for the project af
fected sources. d) If protectiveness analysis involving the project 
affected sources only is not deemed adequate, and additional 
protective analysis for existing sources is necessary, it should 
be done as part of a two step process. First step should be for 
the project affected increases. If the impact from the project af
fected sources exceeds a factor such as 50 percent of the ambi
ent standards or ESL thresholds then a more expanded analysis 
involving other sources within 1/4 mile at the site should be con
ducted. e) No formal lb/hr limits should be assigned to facilities 
at the PBR. Only long-term TPY limits should be applicable." 

The commission has changed portions of the rule in response 
to this and similar comments. The basis of the source Tables 
(2) - (5F) have been revised and confirmed to be appropriate 
and reasonably conservative. Impacts analysis is only required 
if project-specific pollutant increases are greater than values es
tablished as the lowest at which no adverse impact would be 
expected at the closest distance. 

Considerations for ambient air monitoring to demonstrate protec
tiveness was evaluated by the commission. To properly place 
the necessary number of monitors, quality assure all data, es
tablish sufficient time to obtain data, create contingency plans if 
readings are not obtained, cost of monitors, and potential EPA 
involvement in any results obtained, all would require substan

tial commission and company resources, for minimal expected 
gain. The commission has not changed the rule in response to 
this comment. If monitoring is an option which an applicant de
sires to pursue, case-by-case NSR permitting is the appropriate 
mechanism. 

Conoco Phillips is "requesting the following changes as it relates 
to the Scope of Protectiveness. The basis of the look up tables 
should be reviewed and revised consistent with the comments 
made by TxOGA and TPA." 

The commission has updated the rule to require impacts anal
ysis only for the project-specific pollutant increases if the re
sulting concentrations are less than or equal to 10 percent of 
ESLs or SIL guidance for ambient air standards. Subsection (d) 
now reads, "Only in circumstances where project increases are 
greater than a portion of ESL or ambient air standards are other 
contributing sources under the same control, at the same prop
erty, with similar emissions, and within 1/4 mile must be consid
ered." 

Representative Burnam approves of effects review including fa
cilities within 1/4 mile of the facility being authorized, but is con
cerned that facilities or sites within 1/4 mile of a receptor would 
not be considered as part of the protectiveness review. He also is 
concerned that 1/4 mile may not be sufficient in all circumstances 
and references EDF modeling and comments on the 1/4 mile in
clusion. Representative Burnam encourages the commission to 
look beyond the 1/4 mile and consider facilities that may not be 
under common ownership and control. 

Senator Davis recommended the "TCEQ should scientifically re
evaluate whether effects review of facilities within 1/4 mile is ad
equate to protect public health. A company should not be able 
to count facilities in the same area as two different sites. This 
would affect (b)(5)(C) as well." 

The commission emphasizes that unless emission increases are 
so small as to meet the lowest acceptable emission impact at 
50 feet, all projects must complete a contaminant-by-contami
nant impacts evaluation for any receptor within 1/4 mile for the 
smallest of the PBR authorizations. The commission did care
fully evaluate the requirements for larger emission releases and 
determined that an impacts review needs to be performed for 
any receptor within 1/2 mile to ensure protectiveness. 

EDF commented that, "The pollutants covered under this section 
should also include CO, PM , PM and formaldehyde." 10 2.5 

The Sierra Club and two individuals stated that the "TCEQ 
should ensure that the new PBR and standard permit do 
not interfere with attainment of national ambient air quality 
standards (NAAQS). They also commented that the proposed 
permits must ensure that OGS do not circumvent major source 
requirements or interfere with attainment of the NAAQs." 

The commission agrees with this comment and has adopted the 
new PBR with clear expectations of compliance demonstration 
with the NO2 

and SO2 
NAAQS. The protectiveness analysis for 

CO, PM10 
and PM2.5 

shows that if emission limits as included in 
the rule are m et, no additional demonstration is needed. 

ETC recommended changes to subsection (b), "If a project is 
within 2,700 feet of a receptor: (i) Regardless of the emission lim
its established in subsection (b)(5)(D), hourly and annual emis
sions shall be limited based on the most stringent of subsections 
(g), (h), or (k) of this section; (ii) Compliance with ambient air 
standards shall be demonstrated for any receptor any property 
line within 2,700 feet of a project under this section for the follow
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ing air contaminants: NOX, SO2, and H2S unless otherwise listed 
in subsection (k) of this section; and (iii) Compliance with hourly 
and annual effects screening levels (ESL) for benzene, toluene, 
and xylene shall be demonstrated at the nearest receptor within 
2700 feet of a project under this section unless otherwise listed 
in subsection (k)." 

The commission has changed the rule in response to portions 
of this comment. The rule has been updated to not require an 
impacts review if a property line or receptor is not with a 1/4 mile 
(Level 1) or 1/2 mile (Level 2), depending on the air contami
nant. These distances are equivalent to the distances used on 
the modeling tables to establish the hourly emission limits for the 
PBR levels as specified in subsections (g) and (h) of this section. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko re
quested to "Eliminate the requirement to determine allowable 
site-wide lb/hr emissions from planned MSS operations that 
occur less frequently than weekly. Allow for individual modeling 
to evaluate short-term impact. The word "all" should be removed 
from the rule language and replaced with "short-term". The 
short-term potential impacts may only occur monthly, annually 
or even less frequently. The use of hourly rates is more stringent 
than Federal and other state rules. Consideration should be 
given differently for attainment versus nonattainment when 
making this requirement. They proposed a rule change to 
"Short-term emissions estimates must be based on representa
tive operations scenario and planned MSS activities."" 

The commission has not changed the rule in response to this 
comment. All hours of operation which are authorized must en
sure protection of public health and welfare. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "Annual emission estimates based on worst-case 
operations will grossly overstate emissions and not allow for 
proper SIP analysis. Worst-case scenarios are short-term 
events. Emissions that  take  place during such events to calcu
late emission over an entire year is not appropriate." 

The commission has not changed the rule in response to this 
comment. Consistent with all emission estimation guidelines for 
any authorization (PBR, standard permit, permit), annual emis
sions are determined by the maximum lb/hr multiplied by the fre
quency of that scenario in hours per year, plus any other steady-
state emissions and their respective frequency. The current PBR 
Registration instructions include the following: "Annual emis
sion rates (tpy), which should be reflective of the average op
eration throughout the year...A description of the hours of op
eration and how they relate to emission rates on a short-term 
(maximum lb/hr) and long-term (maximum tpy) basis.... Varia
tions in emissions must be clearly identified and accounted for 
in the maximum hourly and annual emission rates, if the process 
is a non-continuous batch operation, or there are widely varying 
operating scenarios. Additional information should be supplied 
to describe the emission variations." 

EPA stated that, "30 TAC §116.620(k)(1) and 30 TAC 
§106.352(k)(1) states that all emissions estimates must be 
based on representative worst-case operations and planned 
MSS activities. What does TCEQ consider to be worst-case 
operations? Will the source be required to estimate emissions 
based on potential to emit at maximum throughput and capac
ity?" 

The commission has not changed the rule in response to this 
comment. The current PBR Registration instructions include the 

following: "The applicant must attach the maximum hourly and 
total annual emission rates of the new or changed facility and 
include the following: Maximum hourly emission rates (lb/hr) 
should be based on the maximum (design) production capac
ity of the facility. Dividing the average annual emissions (tpy) by 
the annual hours of operation in order to determine hourly emis
sions (lb/hr) is unacceptable." In addition, the commission has 
required that any facility emissions which are reduced through 
operational restrictions or controls must be certified in accor
dance with §106.6. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko re
quested clarification that "the original authorization is still en
forced and should not require registration provided the proposed 
criteria is still met (protectiveness). What to do about sites that 
had previous MSS but do not pass the proposed criteria or able to 
model protectiveness? What modeling criteria should be in place 
for MSS emissions (very short duration and sporadic). Model
ing for consistent lb/hr short-term impact does not seem appro
priate for MSS emissions unless true dispersion characteristics 
are taken into account. Need to better understand the proposal, 
strategy recommendations, and impact." 

The commission confirms that until the applicable effective date 
of the new PBR to planned MSS, any previously claimed planned 
MSS under the previous version of the PBR is authorized as long 
as compliance demonstration documentation is maintained. The 
commission also confirms that the new requirements of the PBR 
do not require registration, only protectiveness and records, for 
planned MSS. The tables in subsection (m) created by the com
mission for demonstrating emissions are protective are based 
on specific dispersion characteristics, typical of releases from 
blowdowns, pipeline purging, and fugitive venting - all typical of 
planned MSS releases. If modeling is used to demonstrate com
pliance with ESLs or ambient air standards, specific dispersion  
characteristics of release points are expected to be used to show 
hourly emissions are acceptable. 

EPA requested clarification on whether "the source required to 
provide TCEQ with a copy of the modeling results to support the 
emissions evaluation." 

The commission will require a copy of the modeling results used 
to support a registration. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "Requiring that the smallest distance from any fugi
tive component will make this PBR unusable because there are 
fugitive components on pipes and safety release valves that are 
located away from the equipment for safety reasons that would 
have to be considered and that would put you closer to a re
ceptor. Remove "fugitive component." A vent is an emissions 
point. They proposed to change the rule to read "((2) Distance 
measurements shall be determined using the following. (A) For 
each facility or group of facilities, the shortest corresponding dis
tance from any emission point, or vent, (excluding fugitive com
ponents, metering stations, or instrumentation) or fugitive com
ponent to the nearest receptor must be used with the appropri
ate compliance determination method with the published ESLs 
as found through the Commissioner’s internet Web page. (B) 
For each facility or group of facilities, the shortest correspond
ing distance from any emission point, or vent, (excluding fugitive 
components, metering stations, or instrumentation) or fugitive 
component to the nearest property line must be used with the 
appropriate compliance determination method with any applica
ble state and federal ambient air quality standard." 
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The commission has not changed the rule in response to this 
comment. The new PBR allows for safety valves within 25 feet 
of an off-property receptor. The protectiveness review under 
subsection (k) allows for accurately representative location and 
quantity of emissions from any given release point for oil and 
gas facilities, including fugitives. The expected quantity of emis
sions from a set of safety valves is very small when compared 
to all other releases from a group of facilities, but their contribu
tion must be considered as a part of a protectiveness evaluation 
to ensure a complete and reasonably accurate demonstration is 
performed. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "The way this is worded all emissions from fugitive 
or some other facility group would be treated as though they were 
being emitted from a single fugitive component. Requiring that 
the smallest distance from any fugitive component will make this 
PBR unusable because there are fugitive components on pipes 
and safety release valves that are located away from the equip
ment for safety reasons that would have to be considered  and  
that would put you closer to a receptor." 

The commission has not changed the rule in response to this 
comment. It is important to clarify that the demonstration method 
commented upon is a very conservative, simple method and 
would only be expected to be used for  facilities located  on  very  
large tracts of property. At least three other demonstration meth
ods are specifically included in the proposed PBR, all of which 
consider relative distance to receptors and quantity of emission 
relative to those points. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko stated 
that the "TCEQ should work to provide more realistic model
ing results by allowing the use of geographically specific me
teorological data and actual stack parameters. This is a simple 
change and can be done within a base modeling file defined by 
the TCEQ. Additional consideration should be to review the base 
modeling file with industry to determine an appropriate selection 
of parameters." 

The commission must develop authorizations that are protective 
at any distance for facility emissions that can be located any
where in the state. Since the approach is meant to be general 
in nature, there are inherent conservative assumptions made to 
account for all cases. The commission conducted refined mod
eling using a screening approach to define the receptor grid, me
teorology, and emissions location. By representing all sources 
at the same location for modeling purposes, variations in facility 
configurations were not considered a major factor. However, the 
commission will allow the applicant to conduct modeling with a 
screening or refined model that follows a prescribed protocol to 
address this concern. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "The definition of receptor in subsection (b)(2) to 
include the property line for NAAQS demonstrations and near
est receptor for effects evaluation. The proposed subsection 
(k)(2)(A) states the shortest distance from any emission source 
to the nearest receptor (as defined in subsection (b)(2)) be 
utilized to demonstrate protectiveness with the Effect Screening 
Levels. However, the Table 1 Emission Impact Table Limits 
and Descriptions states that the most stringent of any applica
ble generic Table value "G" be determined from the shortest 
distance from any emission point to the nearest property line. 
We propose the Table 1 instructions be clarified to include the 
distance to the closest receptor (as defined in subsection (b)(2)) 
for effect screening levels demonstrations." 

The commission agrees with this comment and has updated sub
section (k)(1)(A) and (B) to clarify distance measurements to re
ceptors or property lines are relevant only to ESLs and ambient 
air standards, respectively. 

EDF commented that, "Unless the TCEQ can demonstrate that 
the acute exposures underlying the ATSDR’s MRL of 9 ppb for 
benzene would otherwise be prevented by the TCEQ’s one-hour 
benzene ESL, then the OGS PBR and Standard Permit should 
require the more protective emissions limits for benzene emis
sions that would result from use of the ATSDR MRL. In prac
tice, this could be accomplished by adding a set of tables for 
24-hour unitized concentrations (as a supplement to Tables 2-6) 
and modify Table 1 to require applicants to use the ATSDR 9 ppb 
acute MRL for benzene (in lieu of the one-hour ESL). A more 
general formulation to recognize the possibility that the ESL or 
MRL values may change over time, would be to require appli
cants to conduct a protectiveness review using both values, and 
then be subject to the more stringent of the two resulting emis
sions limits." 

As indicated in the response to Representative Lon Burnam’s 
comment above, both the TCEQ one-hour ReV and ATSDR 1 to 
14-day MRL for benzene were derived based on a LOAEL for 
blood effects in mice identified from the same study (Rozen et 
al. 1984). However, the 1 to 14-day MRL of 9 ppb (28 µg/m3) 
based on blood effects in mice exposed for 6 days is unnecessar
ily conservative as the long-term non-carcinogenic ReV based 
on blood effects in publics exposed for years is 86 ppb (280 
µg/m3) (TCEQ 2007). Long-term concentrations will meet the 
long-term carcinogenic-based ESL of 1.4 ppb (4.5 µg/m3), which 
is well below that based on non-carcinogenic blood effects in 
publics. Moreover, the one-hour ESL of 54 ppb (170 µg/m3) is  
below the long-term ReV based on non-carcinogenic blood ef
fects in publics (86 ppb or 280 µg/m3). Thus, the one-hour ESL 
is protective of long-term noncarcinogenic blood effects and it 
is not necessary to set 24-hour emission limits based on the 
ATSDR 1 to 14-day MRL. Additionally, using hourly emission 
limits is consistent with the current enforcement policy. Refer
ence: TCEQ. 2007. Development Support Document for Ben
zene. Available from: http://tceq.com/assets/public/implemen-
tation/tox/dsd/final/benzene_71-43-2_final_10-15-07.pdf. 

The EDF analysis indicates the commission’s modeling under
mines the protectiveness of the proposal." 

The commission has carefully considered all comments and con
cerns regarding the evaluation of potential impacts from oil and 
gas facilities. Specific responses to model selection, meteoro
logical inputs, simulation of engine emissions, and downwash 
issues are addressed individually in this document. The com
mission is confident that the protectiveness evaluation which has 
been performed is reasonably conservative and representative 
of anticipated impacts from the oil and gas industry. 

EDF stated that "the rule requires that "a site-wide analysis in
cluding all on-property sources should be conducted" for deter
mining compliance with ambient air standards or ESLs. It is not 
clear what is meant by "on-property source{s}."" This provision 
should be clarified so that there is no doubt that all emissions 
within the circumference of the protectiveness review - not just 
operationally related emissions - must be evaluated in order to 
assure protectiveness of health and compliance with applicable 
standards. The specific values in this subsection should be re
vised to reflect the result of any changes to the modeling that 
TCEQ undertakes in response to comments." 
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The commission confirms that subsection (k)(5)(A)(iii) and (B)(ii) 
requires any facility under common control on the same property 
with similar emissions be considered in the impacts evaluation. 
These facilities do not have to be operationally dependent and 
may be authorized by any type of permit, standard permit, or 
PBR. The commission cannot agree that in all cases such a com
prehensive review is warranted. The commission has changed 
the rule consistent with the minor NSR permitting process im
pacts review and added options for very small emission changes 
to be exempt from this review, or require only a limited review. 

EPA requested clarification to determine if the" TCEQ given any 
thought of how or when it will address future NAAQS require
ments such as the one-hour requirement for SO2." 

The commission proposed and is adopting requirements for the 
newly promulgated hourly SO2 

NAAQS. Any future adoptions of 
state or federal AAQS must also be met by any authorized site, 
as emphasized by subsection (a)(3). 

EPA commented that, "The modeling in support of the PBR and 
standard permit should also address the one-hour SO2 

standard 
that was finalized August 23, 2010. Small sweetening treaters 
are one of the several sources that could emit SO2 

levels that 
could generate impact levels that could be near the standard." 

The commission has included requirements for the newly pro
mulgated hourly SO2 

NAAQS and  if  a site has  a sweetening treat
ment system, any resulting SO2 

emission releases must meet the 
specific demonstration requirements of subsection (k). 

EPA commented with regard to "The tables attached to the stan
dard permit and PBR list PM10/2.5. It is unclear if the draft permit 
assumes use of PM10 

as a surrogate for PM2.5. We refer TCEQ 
to the recent Louisville Gas and Electric Petition Response, No. 
IV-2008-3, from the EPA Administrator Jackson, dated August 
12, 2009. How does TCEQ plan to address PM2.5 

emissions in 
the draft permits?" 

The commission has not changed the rule in response to this 
comment. The PM and PM emission limits for both Level 1 
and Level

10 2.5 

 2 of the PBR are identical, but based on the most re
strictive of the PM2.5. It is important to note that the quantification 
methods of these contaminant categories may be different. As 
more information on accurate quantification of PM emissions 
are peer reviewed and become commonly availab

2.

l
5 

    e, the com
mission expects to update guidance on PM2.5 

emissions. Until 
that time, all PM10 

quantified is very conservatively assumed to 
be PM2.5. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko stated 
that, "Allowing several different methods is an appreciated 
change. We have minor comments on the implementation of 
SCREEN3 and ISC3." 

The commission appreciates the support and is dedicated to dis
cussing all implementation tools with stakeholders before Proto
cols or Guidance are  finalized. 

EDF stated that, "The TCEQ should remove the proposed op
tions for applicants to submit their own screening or dispersion 
modeling. Such modeling would not be subject to public review 
and create an unnecessary strain on agency resources. If TCEQ 
decides to allow such modeling demonstrations, then the rules 
must explicitly include the instructions that applicants must follow 
(after appropriate administrative rulemaking procedures - other
wise the public would not be allowed the opportunity to review 
and comment). In addition, if TCEQ allows applicant modeling, 

then it must be prepared to ensure the modeling section will re
view all dispersion modeling submitted for an OGS PBR or stan
dard permit, and increase application fees accordingly." 

The commission has not changed the rule in response to this 
comment. Modeling will be accepted under the new PBR, and 
not every registration will be reviewed. Instead, random audits 
of modeling demonstrations will be performed to ensure quality 
data and results. In all cases, applicants must follow very spe
cific protocols for using modeling as a demonstration technique 
and the rule also requires these submittals to be part of a certi
fied registration. 

BP recommended that the "modeling be based on AERMOD as 
opposed to ISCST. ISC is no longer recognized by the EPA and 
there is political risk with the use of an EPA Non-Guideline model. 
It is acknowledged that AERMOD is more difficult to use than 
ISC but the extra effort is needed to avoid EPA criticism of this 
process. It is also recommended that the actual EPA version of 
AERMOD be used as opposed to a third party version (which 
EPA does not consider to be a Guideline version)." 

AERMOD is EPA’s preferred model for major NSR projects; that 
is, those new or modified major projects that trigger federal re
view. Since the Oil and Gas projects authorized under PBR or 
standard permit cannot trigger federal applicability, the commis
sion used the ISCST3 model (ISC) to conduct the protectiveness 
review. The commission uses the ISC model for minor source 
permitting. The commission does not require the use of AER
MOD for minor projects for two primary reasons: ease of use 
and continuity. The ISC model has been used in permitting for 
more than 20 years. The model was developed to be easy to 
use and address complex atmospheric processes in a relatively 
simple way that can be understood by all users. The use of ISC 
provides a basis for technical consistency with other minor per
mit reviews (for all contaminants) at a site. 

AERMOD was developed to address complex atmospheric pro
cesses in a more refined way but the basis of the model and 
associated pre-processors and meteorology are not easily un
derstood. Unlike ISC which has been vetted and improved over 
time, EPA promulgated AERMOD with known shortfalls but no 
formal plan to address them. 

In addition, AERMOD is unnecessarily complex for general use. 
Since the protectiveness review for the PBR/standard permit ap
plies anywhere in the state, the use of AERMOD would have 
presented many technical challenges that would outweigh any 
refinements in predicted concentrations. For example, input to 
AERMET, the meteorological processor for AERMOD, requires 
complete upper-air soundings and values for surface charac
teristics such as roughness length, Bowen ratio, and noontime 
albedo. These surface characteristics are not observed but must 
be estimated. 

The values for these characteristics vary with location and time 
of year. To account for all the variations in these surface charac
teristics across the state, an impractical number of combinations 
of values would be required for evaluation. ISC accounts for sur
face characteristics by the use of either urban or rural dispersion 
coefficients. The protectiveness review was based on the most 
representative coefficient. 

BP commented that, "Modeling results should present meteoro
logical data for the highest predicted impacts. This will ensure 
that all of the meteorological data are physically reasonable (e.g. 
low level mixing height)." 
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The commission developed reasonable and not absolute "worst
case" operational and meteorological scenarios. 

The commission did not use a screening meteorology dataset 
based on the wind speed and stability categories used in the 
SCREEN model it includes some combinations of stability 
class and wind speed that are not considered standard stability 
class/wind speed combinations, such as stability class E with 
winds less than 2 meters/second (m/s), and F with winds greater 
than 3 m/s. The combinations of E and winds of 1 - 1.5 m/s are 
often excluded because the algorithm developed by Turner to 
determine stability class from routine National Weather Service 
(NWS) observations excludes cases of E stability for wind 
speeds less than 4 knots (2 m/s). There might appear in a data 
set of on-site meteorological data with another stability class 
method but use of these data sets is not expected for this PBR 
or related standard permit. 

The protectiveness review used meteorological data obtained 
from a single area. The data were quality assured following EPA 
guidance to fill in missing data; adjust low mixing heights; and ad
just wind speeds to account for reported calms and differences 
in values due to various raw meteorological data sources (SAM
SON and HUSWO). 

Because only a single set was used, the commission used five 
years of data and adjusted the hourly wind directions to coincide 
with each 10 degree interval on a 360 degree polar grid (start
ing at 10 degrees and ending at 360 degree); that is, the EPA 
randomness factor was removed. Theoretically, this adjustment 
should provide impacts at a receptor that reflect worst-case me
teorological conditions, since the plume centerline intersects the 
receptor directly. 

BP recommended that, "The closest receptor distance be 100 
meters. At receptor distances closer than this value, models are 
very sensitive to actual source geometry that is not reflected in 
these analyses." 

The commission agrees that models are sensitive to actual 
source geometry. However, the commission must develop 
authorizations that are protective at any distance for facility 
emissions that can be located anywhere in the state. Since the 
approach is meant to be general in nature, there are inherent 
conservative assumptions made to account for all cases. The 
commission used a screening approach to define the receptor 
grid, meteorology, and emissions location. By representing all 
sources at the same location for modeling purposes, variations 
in facility configurations were not considered a major factor. 
However, the commission will allow the applicant to conduct 
modeling with a screening or refined model that follows a 
prescribed protocol to address this concern. 

BP commented that, "Background concentrations should be 
based on the same statistical form as the standards. In addition, 
for oil and gas facilities, appropriate rural monitoring data should 
be used to evaluate background." 

Background concentrations are not required and were not devel
oped for this project. The protectiveness review considered the 
impact from only the sources seeking authorization through the 
PBR or related standard permit. Reasonable worst-case sce
narios, emission caps, distance limitations, and inherent model 
assumptions combined with the use of maximum concentrations 
mitigate the need for background concentrations. 

BP commented regarding fugitives based on "(a) 1-meter fugi
tive source (area source); (b) 3-meter point source representing 

loading; and (c) 6-meter point source representing tank hatches. 
The TCEQ modeling approach for fugitives is not the most ap
propriate methodology and recommended that process fugitives 
be modeled as a point source that includes building downwash 
(results in increased dilution of the plume near the source). The 
dimensions of the building can be based on the dimensions of 
the process unit, tank or truck loading. Alternatively, fugitives 
can be modeled as a volume source based on the dimensions 
of the structures. Model sensitivity testing should be performed  
to evaluate these modeling approaches. The modeling of fugi
tives (as a result of no plume rise) can be easily scaled as has 
been done in the proposed modeling." 

Fugitive emissions were represented as three sources: a circu
lar area source with a one-meter release height and nine-meter 
diameter; a point source with a three-meter release height; and 
a point source with a six-meter release height. Low level fugitive 
emissions occur at various locations within a plant site. Since the 
resulting emissions are usually well distributed throughout a site, 
an area source representation is appropriate. The commission 
selected a circular area source type to minimize bias of any one 
wind direction or source orientation. The loading and tank fugi
tive emissions do not release to the atmosphere through stan
dard stacks and generally are not distributed throughout a site. 
The commission represented the loading and tank fugitive emis
sions using the point source characterization and pseudo-point 
source parameters. The commission recognizes that there may 
be other appropriate source representations. The commission 
will allow the applicant to conduct modeling with a screening or 
refined model that follows a prescribed protocol to address this 
concern. 

BP commented that for modeling of Engines "where the TCEQ 
based engine modeling on greater than 1000 hp and less than 
1000 hp, such a limited size distribution is not representative of 
engines in actual usage. It is recommended that a matrix of com
bustion unit capacity be developed (in conjunction with industry) 
so that permits can incorporate an engine capacity that corre
sponds to what is in use at a facility. In addition, based on the 
modeling results, it is not possible to relate the model parame
ters to an actual combustion unit; because thermal plume rise 
is a function of stack temperature and volume flow (heat con
tent) and predicted concentrations are non-linear as a function 
of plume rise, modeling results cannot be scaled to other com
bustion units having different capacities. BP recommended that 
the modeling of these sources include generic building dimen
sions so that the modeling includes the effects of aerodynamic 
downwash. Downwash has the potential for affecting concentra
tion near the source." 

The dispersion modeling conducted for the protectiveness re
view was based on the information the commission had available 
at the time the analysis was performed. Additional information 
regarding various sizes of engines has been received since this 
analysis was performed. This information was used to modify 
the engine table. In addition, the commission will allow the ap
plicant to conduct modeling with a screening or refined model 
that follows a prescribed protocol to address this concern. 

BP commented that flare modeling was "based on a review of 
the modeling runs, it is not possible to identify the volume of 
the gas being flared as well as the radiant heat loss. These 
parameters are critical in the determination of thermal plume rise. 
More information is needed to completely evaluate the modeling. 
Because thermal plume rise is a function of stack temperature 
and volume flow (heat content) and predicted concentrations are 
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non-linear as a function of plume rise, modeling results cannot 
be scaled to other flaring rates. BP recommended that a matrix 
of flaring results be developed (in conjunction with industry) so 
that permits can incorporate a flaring rate that corresponds to 
the facility." 

For dispersion modeling purposes, a flare is represented as a 
point source. A point source has the following required model 
input parameters: height, exit temperature, exit velocity, and exit 
diameter. For modeling flares, the exit temperature and exit ve
locity are default values. The exit diameter representation for 
flares was based on minimal regulatory requirements for flares, 
specifically requirements in 40 CFR §60.18. All flares are re
quired to meet the heat capacity limits in the standard which are 
given in units of heat capacity per volume. Limited information 
available to the commission for flow rates of flares at oil and gas 
production sites were given in units of volume per time. Combin
ing the minimal heat capacity standard with the limited flow rate 
data, a heat capacity per unit time was derived. The heat capac
ity per unit time value was used to calculate a minimal effective 
diameter for flares in the protectiveness review. In addition, the 
commission will allow the applicant to conduct modeling with a 
screening or refined model that follows a prescribed protocol to 
address this concern. 

EDF commented that since "The TCEQ used the ISCST3 model, 
and claimed that the predicted ground-level concentrations were 
conservative especially for short distances and low-level emis
sions. By running the AERMOD model instead of the ISCST3, 
we find that AERMOD predicts higher downwind concentrations 
- for all at least one source type configuration in each of TCEQ’s 
proposed tables except flares. This was particularly true for low-
level fugitives at longer distances, and other sources at shorter 
distances. To ensure that values in the tables result in protective 
emissions limits, the TCEQ should run both ISCST3 and AER
MOD and choose the highest prediction for each source type 
configuration-distance combination." 

AERMOD  is EPA’s preferred model for major NSR projects; that 
is, those new or modified major projects that trigger federal re
view. Since the Oil and Gas projects authorized under PBR or 
standard permit cannot be major, the commission used the ISC 
to conduct the protectiveness review. The commission uses the 
ISC model for minor source permitting. The commission does 
not require the use of AERMOD for minor projects for two pri
mary reasons: ease of use and continuity. The ISC model has 
been used in permitting for more than 20 years. The model was 
developed to be easy to use and address complex atmospheric 
processes in a relatively simple way that can be understood by 
all users. The use of ISC provides a basis for technical consis
tency with other minor permit reviews (for all contaminants) at a 
site. 

AERMOD was developed to address complex atmospheric pro
cesses in a more refined way but the basis of the model and 
associated pre-processors and meteorology are not easily un
derstood. Unlike ISC which has been vetted and improved over 
time, EPA promulgated AERMOD with known shortfalls but no 
formal plan to address them. 

In addition, AERMOD is unnecessarily complex for general use. 
Since the protectiveness review for the PBR/standard permit ap
plies anywhere in the state, the use of AERMOD would have 
presented many technical challenges that would outweigh any 
refinements in predicted concentrations. For example, input to 
AERMET, the meteorological processor for AERMOD, requires 
complete upper-air soundings and values for surface charac

teristics such as roughness length, Bowen ratio, and noontime 
albedo. These surface characteristics are not observed but must 
be estimated. 

The values for these characteristics vary with location and time 
of year. To account for all the variations in these surface charac
teristics across the state, an impractical number of combinations 
of values would be required for evaluation. ISC accounts for sur
face characteristics by the use of either urban or rural dispersion 
coefficients. The protectiveness review was based on the most 
representative coefficient. 

Representative Burnam "acknowledged the work TCEQ did in 
compiling tables with emission limits and is concerned that pro
viding operators with two addition modeling options will create a 
loophole in the rule and perhaps circumvent standards that have 
been through public review. He is also concerned that TCEQ will 
not have the resources to adequately review alternative model
ing results and would like to see these modeling options removed 
from the rule." 

The commission has not changed the rule in response to this 
comment, and wants to clarify that the modeling options included 
do not create a "loop-hole", but instead are more representative, 
detailed, complex tools often used to demonstrate protective
ness. The commission is expecting to perform random audits 
of modeling demonstrations to ensure quality data and results. 
In all cases, applicants must follow very specific protocols  for  
using modeling as a demonstration technique and the rule also 
requires these submittals to be part of a certified registration. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented on "§106.352(k) of the proposed rule requires that a 
demonstration of protectiveness be conducted using one of the 
methods listed in §106.352(k)(4). The purpose is to demonstrate 
that the predicted impacts associated with site’s emissions do 
not exceed established NAAQS or TCEQ guideline levels (for 
VOCs). Since the proposed rule requires this demonstration 
of protectiveness, it follows that the purpose of the "cap" limits 
included in §106.352(g)(2), §106.352(g)(3) and §106.352(h)(2) 
are not necessary to demonstrate protectiveness. We request 
that the hourly emission limits be restricted to what can be 
demonstrated as protective using the modeling protocols pro
vided at any distance. As such, more applicants would have the 
opportunity to attempt and demonstrate protectiveness using 
the required §106.352(k) methods." 

The commission has not changed the rule in response to this 
comment. There are important and distinct reasons to estab
lish hourly limits on air contaminants, as well as require more 
stringent demonstrations or limits for sites with property lines or 
receptors in closer proximity that the distances used to create 
the emission limits. 

EPA stated that, "ISC has not been EPA’s guideline model for 
near field impacts since 2005/2006. EPA replaced ISC with 
AERMOD as the guideline model in December 2005 with a 
1 year transition period. EPA is concerned that some eases 
may exist where AERMOD would predict higher impacts based 
on previous modeling comparisons that we have reviewed for 
these specific types of sources. EPA is concerned that the 
proposed PBR and standard permit will allow for some sources 
to construct and use modeling submitted by another facility at 
a later date using AERMOD (for PSD, or other permitting) that 
may show that a source was allowed to construct using the 
PBR or standard permit that actually shows an impact that will 
have to be reduced. The tightness of the new NO2 

and SO2 
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one-hour standards especially raise a higher level of concern 
with ambient impacts of these types of facilities than previous 
standards. To further complicate matters and raise concerns 
is the issues of downwash and that these facilities sometimes 
have downwash cavity zones that extend off property. We 
recommend that to ensure that values in the tables result in 
protective emissions limits, the TCEQ should run both ISCST3 
and AERMOD and choose the highest prediction for each 
source type configuration-distance combination." 

AERMOD is EPA’s preferred model for major NSR projects; that 
is, those new or modified major projects that trigger federal re
view. Since the Oil and Gas projects authorized under PBR or 
standard permit cannot be major, the commission used the ISC 
to conduct the protectiveness review. The commission uses the 
ISC model for minor source permitting. The commission does 
not require the use of AERMOD for minor projects for two pri
mary reasons: ease of use and continuity. The ISC model has 
been used in permitting for more than 20 years. The model was 
developed to be easy to  use  and address complex atmospheric 
processes in a relatively simple way that can be understood by 
all users. The use of ISC provides a basis for technical consis
tency with other minor permit reviews (for all contaminants) at a 
site. 

AERMOD was developed to address complex atmospheric pro
cesses in a more refined way but the basis of the model and 
associated pre-processors and meteorology are not easily un
derstood. Unlike ISC which has been vetted and improved over 
time, EPA promulgated AERMOD with known shortfalls but no 
formal plan to address them. 

In addition, AERMOD is unnecessarily complex for general use. 
In addition, AERMOD is unnecessarily complex for general use. 
Since the protectiveness review for the PBR/standard permit ap
plies anywhere in the state, the use of AERMOD would have 
presented many technical challenges that would outweigh any 
refinements in predicted concentrations. For example, input to 
AERMET, the meteorological processor for AERMOD, requires 
complete upper-air soundings and values for surface charac
teristics such as roughness length, Bowen ratio, and noontime 
albedo. These surface characteristics are not observed but must 
be estimated. 

The values for these characteristics vary with location and time 
of year. To account for all the variations in these surface charac
teristics across the state, an impractical number of combinations 
of values would be required for evaluation. ISC accounts for sur
face characteristics by the use of either urban or rural dispersion 
coefficients. The protectiveness review was based on the most 
representative coefficient. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented on "§106.352(k) of the proposed rule requires that a 
demonstration of protectiveness be conducted using one of the 
methods listed in §106.352(k)(4). The purpose is to demonstrate 
that the predicted impacts associated with site’s emissions do 
not exceed established NAAQS or TCEQ guideline levels (for 
VOCs). Since the proposed rule requires this demonstration of 
protectiveness, it follows that the purpose of the "cap" limits in
cluded in §106.352(g)(2) and (3) and (h)(2) are not necessary to 
demonstrate protectiveness. 

Since the protectiveness review for the PBR/standard permit ap
plies anywhere in the state, the use of AERMOD would have 
presented many technical challenges that would outweigh any 
refinements in predicted concentrations. For example, input to 

AERMET, the meteorological processor for AERMOD, requires 
complete upper-air soundings and values for surface charac
teristics such as roughness length, Bowen ratio, and noontime 
albedo. These surface characteristics are not observed but must 
be estimated. 

Representative Burnam would like to see a different standard for 
benzene used in determining protectiveness. The TCEQ tables 
and setback distances are based on the agency’s ESL for ben
zene of 54 parts per billion. He cites the ATSDR minimum risk 
level of 9 parts per billion as a standard that may be more ap
propriate for short-term exposure. 

The commission has not changed the rule in response to this 
comment. The exposure duration for TCEQ short-term ESL of 
54 ppb (170 µg/m3) is one hour. The one-hour ESL is a pol-
icy-based value for air permitting and represents 30 percent of 
the health-based one-hour reference value (ReV) of 180 ppb 
(580 µg/m3). However, the exposure duration for the ATSDR 
acute-duration inhalation minimal risk level (MRL) of 9 ppb (28 
µg/m3) is 24 hours  per day  for up to 14 days.  Both  the TCEQ  
one-hour ReV and ATSDR 1 to 14-day MRL were derived from 
the same lowest-observed-adverse-effect level (LOAEL) value 
of 10.2 ppm identified from the six hours per day, 6-day inhala
tion study by Rozen et al. (1984). However, because ATSDR 
derives acute MRLs for 1 to 14 days, ATSDR adjusted the six-
hour LOAEL to a longer exposure duration. On the other hand, 
TCEQ derives one-hour acute comparison values, so TCEQ ad
justed the six-hour LOAEL to a one-hour exposure for the TCEQ 
one-hour ReV. Thus, the TCEQ one-hour benzene ReV was de
rived to be health protective for a one-hour exposure; while the 
ATSDR acute MRL is derived to be protective for 1 to 14-day ex
posure. Again, the one-hour ESL for air permitting is based on 30 
percent of the one-hour health-based ReV. Since the short-term 
modeling impacts for benzene are based on its hourly emission 
limit, it is more appropriate to use the one-hour ESL of 54 ppb 
for the protectiveness review. 

Senator Davis "Supports the development of energy resources 
that is considerate of the air we breathe, water we drink, and 
health of families. Specifically I am pleased that as a result of 
our ongoing discussions that Texas is undertaking a number of 
important measures, including changing the industry’s permit by 
rule and standard permit requirements for the first time in over  
20 years." 

Representative Burnam supports TCEQ for going through this 
rule making. He believes the rule being revised is long over
due and appreciates the scope, state-wide applicability, and pro
tectiveness review requirement. He believes this rule is an im
portant step in developing the state’s abundant natural gas re
sources without endangering the health and safety of Texans in 
those areas where the resources are found. The rule should be 
protective of public health. Representative Burnam supports the 
requirement to do an effects evaluation to protect public health 
and the flexibility of the proposal to allow emission limits to vary 
with distance to the nearest receptor." 

The commission appreciates the support in adopting a rule which 
ensures protectiveness. 

EPA commented that the "TCEQ has proposed to define dis
tance for sources that could contribute emissions that affect a 
receptor, which would include all adjacent sources of emissions 
under common control within a distance of 1/4 mile, EPA is ex
tremely concerned about the cumulative impact that could occur 
with a number of sources that might use the PBR or standard 
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permit. If a review was done of sources that have been recently 
installed in the Barnett Shale area in the last 5 years it is likely 
that a large number of the sources would have been able to be 
permitted under these proposed PBR or standard permit. TCEQ 
should conduct a cumulative assessment of a number of facil
ities being located within the minimum distance allowed to en
sure that the cumulative impact would not be a concern for am
bient standards, including the new one-hour NO2 

and SO2 
stan

dards. EPA would recommend a grid pattern spacing based on 
the minimum distance either based on actual spacing in some of 
the most densely packed areas of the Barnett Shale or the 1/4 
mile distance separation. Whatever distance is the more con
servative . . . have a concern that the cumulative impact of a 
number of sources permitted by PBR or standard permit could 
show problems with ambient standards if they were included in 
a cumulative modeling assessment. It is unclear if different own
ers could file PBRs or standard permits and be less than a 1/4 
mile from each other, but not have to be concerned about cu
mulative impacts. We believe that without this cumulative level 
assessment, the PBR and standard permit could easily gener
ate situations where cumulative modeling would show problems 
and potentially NAAQS exceedances." 

The commission points out that the maximum modeled concen
tration typically occurs in a relatively limited area, as compared to 
the entire modeling domain. In particular, for the short-term av
eraging periods, such as the one-hour averaging period, mod
eled concentrations across the modeled area generally show 
that ground level impacts are reduced significantly from the peak 
value as the pollutant travels a relatively short distance from the 
source, so that the peak modeled concentrations represent the 
source’s impact at only a relatively few receptors within the mod
eled area. In addition, it is important to note that the temporal 
and spatial conditions which lead to a maximum impact by one 
source are seldom the same for other sources, such that maxi
mum impacts of individual sources do not typically occur at the 
same location or at the same time. 

Senator Davis stated that she "wants to thank you for joining 
me (Senator Davis) in developing balanced solutions that do not 
harm responsible drilling, while at the same time helping us to en
sure the health and safety of families living in the Barnett Shale 
arena. Specifically I am pleased that as a result of our ongo
ing discussions that Texas is undertaking a number of important 
measures, including changing the industry’s permit by rule and 
standard permit requirements for the first  time in over 20 years."  

The commission points out that the maximum modeled concen
tration typically occurs in a relatively limited area, as compared to 
the entire modeling domain. In particular, for the short-term av
eraging periods, such as the one-hour averaging period, mod
eled concentrations across the modeled area generally show 
that ground level impacts are reduced significantly from the peak 
value as the pollutant travels a relatively short distance from the 
source, so that the peak modeled concentrations represent the 
source’s impact at only a relatively few receptors within the mod
eled area. In addition, it is important to note that the temporal 
and spatial conditions which lead to a maximum impact by one 
source are seldom the same for other sources, such that maxi
mum impacts of individual sources do not typically occur at the 
same location or at the same time. For example, in the illustra
tion provided by EDF, the meteorological conditions contributing 
to the maximum predicted concentration. 

In the background and summary of the factual basis for the 
proposed rules, TCEQ states that "{"existing} related facilities 

should be included in the new or revised PBR registration, but 
are not required to meet all the requirements of the proposed 
PBR. Since they are not changing, the commission will not re
quire these facilities to physically or operationally upgrade to the 
proposed requirement; however, the commission is proposing 
they should be included in the protectiveness evaluation and 
apply planned MSS requirements." 30 TAC §106.352(i) applies 
to any facilities using the section or previous versions of this 
section to comply with certain requirements which will, in fact, 
require these facilities to physically or operationally upgrade. 
For example, adopted §106.352(i)(4)(C) will require 98 percent 
control efficiency for VOC and H2S emissions during compressor 
startup, regardless of the level of these emissions. This will 
require installation of controls. Per TCEQ’s September 25, 
2006 guidance, Planned Maintenance, Startup and Shutdown 
Emissions are authorized by the current version of §106.352, 
provided that the nearest receptor is at least 1200 feet away. 
Also, the previous version of §106.352 did not require registra
tion unless a facility handles sour gas." 

The commission has not changed the rule and respectfully dis
agrees with the comment. Specifically, subsection (i)(4) is an 
optional operating scenario which has been specifically evalu
ated by the commission. This paragraph is only presented as an 
option, and the rule language is clear it is not a requirement and 
therefore no upgrades would be automatically required in the cir
cumstance discussed in the comment. 

EDF commented that the "final regulation should clarify that the 
evaluation be performed "for each OGS authorized under this 
section" instead of "{a}t and OGS." This language would ensure 
that the protectiveness review considers all relevant emissions 
within the circumference of the protectiveness review. At a min
imum these should include emissions from all facilities under 
common ownership and account for background levels due to 
emissions from other sources. We do not support the provision 
that the analysis need only evaluate planned MSS if a claim un
der this section is only for planned MSS. The TCEQ should re
quire that the demonstration of compliance (within the circumfer
ence of the protectiveness review) be made for MSS emissions 
aggregated with routine emissions from the site, plus emissions 
from any operationally related facilities, and background ambi
ent levels from other sources. Otherwise, the authorized MSS 
emissions may not be protective of public health and welfare." 

The commission has not changed the rule in response to this 
comment. The reasonably conservative impacts analysis per
formed by the commission establishes limits which are very pro
tective. When releases occur from planned MSS, such as blow-
downs or tank degassing, the short-term quantity will most likely 
be the most culpable source during that time, and therefore other 
operational releases will be dampened out by the higher, faster, 
releases. 

EDF commented that the "TCEQ should expand the radius for 
aggregation of emissions for the protectiveness review beyond 
the proposed 1/4 mile distance. This radius should be sufficiently 
large so that the contribution of an upwind source becomes de 
minimis to a particular receptor when considered in combination 
with emissions from a downwind OGS." 

The commission has not changed the rule in response to this 
comment. The commission has determined it is important that a 
distance cut-off is appropriate to capture the sources which are 
the most likely to contribute to a specific project under review. 
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TXOGA included "Examples of how the Proposed PBR and the 
Proposed Standard Permit are overly prescriptive and onerous 
compared to other PBRs and standard permits adopted by 
the TCEQ are numerous, but are highlighted by Proposed 
§106.352(b)(6)(B) and Subsection (b)(6)(B) of the Proposed 
Standard Permit, which would require OGS to conduct a 
case-by-case health impacts evaluation. The case-by-case 
evaluation and demonstration of compliance with ambient air 
standards and effects screening levels ("ESLs") that would 
be required by those proposed Subsections would be legally 
inappropriate to include as a condition of the Proposed PBR or 
Proposed Standard Permit since to do so would not be in "in 
harmony with the general objectives of the Act involved. TCEQ’s 
air monitoring and toxicological studies have demonstrated 
that the current PBR establishes requirements that, if followed, 
result in insignificant contributions of air contaminants to the 
atmosphere. The proposed additional case-by-case evaluation 
provides no additional environmental benefits, but greatly in
creases the complexity of the OGS PBR and standard permit, 
and is, therefore, arbitrary and unreasonable. Furthermore, 
the TCAA clearly indicates that the Legislature intended for 
TCEQ to establish different levels of review and complexity for 
PBRs, standard permits, and individual permits. To require a 
facility to undergo a case-by-case evaluation of health effects in 
order to qualify for a PBR and/or a standard permit would make 
the review processes for the different authorizations strikingly 
similar in many important respects (i.e., the process for PBRs, 
standard permits, and individual permits would be equalized 
with regard to the case-by-case review). Thus, adopting the 
Proposed Rules would in important respects "equalize" the 
different permitting mechanisms. Equalizing the permitting 
mechanisms would not be in harmony with the legislative intent 
that  can be gleaned from the plain language of the statute 
which is to distinguish PBRs, standard permits, and individual 
permits from each other. Thus, TXOGA urges TCEQ to remove 
the requirement in the Proposed PBR requiring a case-by-case 
health impacts evaluation in proposed §106.352(b)(6). For 
the same reasons, TXOGA urges TCEQ to also remove the 
case-by-case requirements for a health effects evaluation in 
Subsection (b)(6) of the Proposed Standard Permit." 

The commission respectfully disagrees with the comment, but 
seriously considered eliminating the modeling options for pro
tectiveness evaluations. The options considered included es
tablished definitive hourly limits under which all facilities must 
comply, but  found that the  values  which would need to be estab
lished were unrealistically low and would result in a rule which 
would not be useful. Secondly, the commission considered rely
ing solely on the developed Tables, but realized that due to the 
unique and varying nature of the oil and gas industry, the use of 
the Tables may be too conservative in some instances and in
appropriately limit emissions. Thus, the commission determined 
that modeling demonstrations are appropriate options to demon
strate compliance. 

EDF stated that the "TCEQ should develop a more comprehen
sive system for ensuring that emissions from proposed OGS, 
when combined with emissions from sources already in opera
tion near a proposed oil and gas site, do not cause or contribute 
to exceedances of NAAQS or ESLs. As an initial step towards 
such a system, the TCEQ should modify the equations in Table 
1 to account for existing ambient concentrations of relevant pol
lutants in the vicinity of a proposed site. Specifically, the TCEQ 
should substitute P and ESL in the equations with a variable to 
represent the difference between a NAAQS (or ESL) and recent 

monitored levels of the relevant pollutant in the area. Where no 
such monitoring data is available, TCEQ could provide default 
values." 

Background concentrations are not required and were not devel
oped for this project. The protectiveness review considered the 
impact from only the sources seeking authorization through the 
PBR/standard permit. Reasonable worst-case scenarios, emis
sion caps, distance limitations, and inherent model assumptions 
combined with the use of maximum concentrations mitigate the 
need for background concentrations. Furthermore, ESLs are 
chemical-specific air concentrations set to protect public health 
and welfare and include an adjustment factor to address cumu
lative and aggregate exposure. 

The commission points out that the maximum modeled concen
tration typically occurs in a relatively limited area, as compared to 
the entire modeling domain. In particular, for the short-term av
eraging periods, such as the one-hour averaging period, mod
eled concentrations across the modeled area generally show 
that ground level impacts are reduced significantly from the peak 
value as the pollutant travels a relatively short distance from the 
source, so that the peak modeled concentrations represent the 
source’s impact at only a relatively few receptors within the mod
eled area. In addition, it is important to note that the temporal 
and spatial conditions which lead to a maximum impact by one 
source are seldom the same for other sources, such that maxi
mum impacts of individual sources do not typically occur at the 
same location or at the same time. 

EPA notes that "TCEQ used the ISCST3 model, and claimed 
that the predicted ground-level concentrations were conserva
tive especially for short distances and low-level emissions. In 
the modeling community this is thought to be the case based 
on some model comparisons between AERMOD and 1SC but 
most of those comparisons were not for Oil and Gas facilities. 
Oil and Gas facilities are a unique combination of low level point 
and fugitive source/emission types with relative close property 
boundaries. TCEQ’s modeling scenario matrix should be run 
with AERMOD to verify that the values obtained with ISC are 
conservative." 

AERMOD is EPA’s preferred model for major NSR projects; that 
is, those new or modified major projects that trigger federal re
view. Since the Oil and Gas projects authorized under PBR 
or standard permit cannot be major, the commission used the 
ISCST3 model (ISC) to conduct the protectiveness review. The 
commission uses the ISC model for minor source permitting. 
The commission does not require the use of AERMOD for mi
nor projects for two primary reasons: ease of use and continuity. 
The ISC model has been used in permitting for more than 20 
years. The model was developed to be easy to use and address 
complex atmospheric processes in a relatively simple way that 
can be understood by all users. The use of ISC provides a basis 
for technical consistency with other minor permit reviews (for all 
contaminants) at a site. However, once an applicant has used 
AERMOD, the TCEQ requires the use of AERMOD for major and 
minor projects at the site to ensure consistency of review. 

AERMOD was developed to address complex atmospheric pro
cesses in a more refined way but the basis of the model and 
associated pre-processors and meteorology are not easily un
derstood. Unlike ISC which has been vetted and improved over 
time, EPA promulgated AERMOD with known shortfalls but no 
formal plan to address them. 

36 TexReg 1082 February 18, 2011 Texas Register 



In addition, AERMOD is unnecessarily complex for general use. 
Since the protectiveness review for the PBR/standard permit ap
plies anywhere in the state, the use of AERMOD would have 
presented many technical challenges that would outweigh any 
refinements in predicted concentrations. For example, input to 
AERMET, the meteorological processor for AERMOD, requires 
complete upper-air soundings and values for surface charac
teristics such as roughness length, Bowen ratio, and noontime 
albedo. These surface characteristics are not observed but must 
be estimated. 

The values for these characteristics vary with location and time 
of year. To account for all the variations in these surface charac
teristics across the state, an impractical number of combinations 
of values would be required for evaluation. ISC accounts for sur
face characteristics by the use of either urban or rural dispersion 
coefficients. The protectiveness review was based on the most 
representative coefficient. 

EPA expressed concerns with the "minimum exit velocities for 
engines and turbines stacks of 159 ft/sec and 315 ft/sec. In 
reviewing information for engines and turbines for the types of 
sources that would be covered by this PBR and standard per
mit, we have noted actual stack data with exit velocities more 
often in the 75 to 150 ft/sec, with only a small percentage of the 
engines having exit velocities greater than 315 ft/sec. The higher 
stack velocity will give more momentum to the plume and thus 
lower near field concentrations. We believe the modeling anal
ysis supporting the PBR and standard permit should either be 
redone for minimum velocities of 60 - 75 ft/sec or a lower value 
that will capture the minimum stack velocity based on TCEQ’s 
review of stack data. Since exit velocity is a critical parameter 
in the modeling, the PBR and standard permit should have the 
source verify that their stack velocity is greater than the mini
mum velocity in order to use the PBR or standard permit. We 
believe that the minimum thermal temperature should also be 
used otherwise they should be going through normal permitting 
and modeling review." 

The dispersion modeling conducted for the protectiveness re
view was based on the information the commission had available 
at the time the analysis was performed. Additional information 
regarding various sizes of engines has been received since this 
analysis was performed. This information was used to modify 
the engine table. In addition, the commission will allow the ap
plicant to conduct modeling with a screening or refined model 
that follows a prescribed protocol to address this concern. 

EDF commented that the "TCEQ should provide data to support 
its assumptions about the flow rate and stack velocities used in 
the dispersion modeling, and make appropriate adjustments if 
necessary to reflect real world conditions. The TCEQ should re
run the dispersion model for engines with the adjusted assump
tions and revise the unit values in Tables 3 and 4. In addition, to 
ensure real world operating conditions match the assumptions 
used in the protectiveness review, the TCEQ should add a con
dition to the draft OGS standard permit and PBR rules that limits 
engine and turbine exhaust exit velocities to a minimum of 159 
ft/sec for small engines and 315 ft/sec for large engines (these 
are the exit velocities used in the TCEQ’s modeling; or alterna
tive values if TCEQ reruns the dispersion model with new exit 
velocities based on our comment), and requires periodic sam
pling and demonstration of compliance that such a limit is being 
met." 

The dispersion modeling conducted for the protectiveness re
view was based on the information the commission had available 

at the time the analysis was performed. Additional information 
regarding various sizes of engines has been received since this 
analysis was performed. This information was used to modify 
the engine table. In addition, the commission will allow the ap
plicant to conduct modeling with a screening or refined model 
that follows a prescribed protocol to address this concern. 

Exterran "supports TCEQ’s current formaldehyde impacts anal
ysis in the Oil and Gas Proposal. As TCEQ established in the 
preamble to the Oil and Gas Proposal, the low levels of formalde
hyde emissions from engine registration data do not warrant an 
additional formaldehyde impacts review for smaller OGS autho
rized by a PBR or Standard Permit. The agency’s proposed ap
proach and registration data review is supported by OEM not to 
exceed, or upper limit estimates of uncontrolled formaldehyde 
emissions from SI RICE and actual formaldehyde testing from 
SI  RICE. Both the  OEM data and  the recent test data confirms 
TCEQ’s review of the registration data and associated impacts 
assumptions. Recommendation: Taken together, the OEM un
controlled emission data, additional SI RICE formaldehyde test
ing, and stringent federal standards focused on formaldehyde 
emissions from SI RICE strongly support TCEQ’s Oil and Gas 
Proposal that recognizes the low formaldehyde emissions from 
SI RICE. The final Oil and Gas rule should not impose additional 
modeling requirements or duplicating existing federal standards 
and costly testing requirements. These items are discussed in 
more detail below. The OEM uncontrolled emission data in At
tachment D-1 supports TCEQ’s conclusion that for engines less 
than 1,000 hp, formaldehyde emissions are less than .57 lb/hr 
and for engines greater than 1,000 hp formaldehyde emissions 
are less than 1.15 lb/hr. Therefore, as modeled by TCEQ, SI 
RICE will not exceed the ESL hourly impacts for even the most 
conservative scenarios. The upper limit, not to exceed OEM data 
demonstrates that even in the most conservative emission es
timates prepared by engine manufactures formaldehyde emis
sions from SI RICE remain extremely low. In addition to the NO 
and NO2 

monitoring data submitted on June 7, 2010, Exterran 
will be submitting formaldehyde test data for TCEQ’s considera
tion under separate cover." 

The commission has re-evaluated formaldehyde based on com
ments received and has revised the rule to not require a specific 
demonstration for acceptable impacts. The commission also 
concurs with the commenter that the quantification of formalde
hyde emissions may rely on manufacturer’s or vendor testing of 
typical units and that this information is sufficient to demonstrate 
compliance with the  SI  RICE  40  CFR 63 MACT.  

Pioneer recommended that, "Air monitoring be included as an 
alternative method to modeling in order to demonstrate protec
tiveness for operators who choose to install monitors to gather 
accurate, real-time data." 

The commission has not included this option. The complexity 
and case-specific information which would be required is not ap
propriate in a standardized authorization. 

Conoco Phillips is "requesting the following changes as it relates 
to the Scope of Protectiveness." The basis of the look up tables 
should be reviewed and revised consistent with the comments 
made by TXOGA and TPA. b) Modeling should be required only 
if he project affected sources exceed the thresholds in (k)(3)(B). 
c) Modeling should be performed only for the project affected 
sources. d) If protectiveness analysis involving the project af
fected sources only is not deemed adequate, and additional pro
tective analysis for existing sources is necessary, it should be 
done as part of a  two step process.  First step  should be for  
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the project affected increases. If the impact from the project af
fected sources exceeds a factor such as 50 percent of the ambi
ent standards or ESL thresholds then a more expanded analysis 
involving other sources within 1/4 mile at the site should be con
ducted. e) No formal lb/hr limits should be assigned to facilities 
at the PBR. Only long-term TPY limits should be applicable." 

The commission has changed portions of the rule in response 
to this and similar comments. The basis of the source Tables 
(2) - (5F) have been revised and confirmed to be appropriate 
and reasonably conservative. Impacts analysis is only required  
if project-specific pollutant increases are greater than values 
established as the lowest at which no adverse impact would be 
expected at the closest distance. Impacts analysis is only re
quired for the project-specific pollutant increases if the resulting 
concentrations are less than 10 percent of ESLs or SIL guidance 
for AAQS. Only in circumstances where project increases are 
greater than a portion of ESL or AAQS are other contributing 
sources under the same control, at the same property, with 
similar emissions, and within 1/4 mile must be considered. The 
commission has determined for this standardized authorization 
it is appropriate to establish hourly emission limits. Details 
of all of these determinations is included in the SECTION 
BY SECTION DISCUSSION of this document as well as the 
STANDARD PERMIT FOR OIL AND GAS PRODUCTION 
FACILITIES BACKGROUND document. 

Senator Davis recommended the "TCEQ should scientifically re
evaluate whether effects review of facilities within 1/4 mile is ad
equate to protect public health. A company should not be able 
to count facilities in the same area as two different sites. This 
would affect subsection (b)(5)(C) as well." 

The commission emphasizes that unless emission increases are 
so small as to meet the lowest acceptable emission impact at 
50 feet, all projects must complete a contaminant-by-contami
nant impacts evaluation for any receptor within 1/4 mile for the 
smallest of the PBR authorizations. The commission did care
fully evaluate the requirements for larger emission releases and 
determined that an impacts review needs to be performed for 
any receptor within 1/2 mile to ensure protectiveness. 

EDF commented that, "The pollutants covered under this 
section should also include CO, PM , PM and formalde10 2.5 

hyde." EPA commented on "30 TAC §116.620(b)(6)(B) and 
§106.352(b)(6)(B) requires a demonstration of compliance with 
ambient air standards for nitrogen oxides (NOX), sulfur dioxide 
(SO2), and hydrogen sulfide (H2S). TCEQ needs to demonstrate 
for the public record why the OGS should not provide a demon
stration of compliance with carbon monoxide (CO) or particulate
matter (PM, PM2.5 

and PM10)." 

The commission has not changed the rule in response to this
comment. The resulting quantities of CO, PM and PM which
meet the NAAQS at the most conservative d

10

istance
 

s
2.5 

 and dis
persion characteristics (less than 250 hp engine, 8-foot stack,
50-foot distance) are 412 lb CO/hr, 35 lb PM /hr, and 0.9 lb
PM2.5/hr. These quantities are substantially grea

10

 ter than emis
sions from larger engines (which have better dispersion char
acteristics), and therefore there is no need to complete an im
pacts evaluation for these pollutants. After a detailed review
of submitted information and federal background documents for
40 CFR 63 NESHAP Subpart ZZZZ, the commission has de
termined that the requirements of this federal standard is suffi
cient to establish controls on formaldehyde on new and exist
ing engines. This is further supported by recent monitoring and
does not show any concerns with monitored values of formalde

 

 

 
 

 
 



 

hyde from engines associated with oil and gas production sites. 
Therefore, formaldehyde is omitted from the impacts evaluation 
requirements and emission limits for this PBR.  

The Sierra Club and two individuals stated that the "TCEQ 
should ensure that the new PBR and standard permit do not 
interfere with attainment of national ambient air quality stan
dards (NAAQS). They also commented that The Proposed 
Permits Must Ensure that Oil and Gas Sites Do Not Circumvent 
Major Source Requirements or Interfere with Attainment of the 
NAAQs." 

The commission agrees with this comment and has adopted the 
new PBR with clear expectations of compliance demonstration 
with the NO and SO NAAQS. The protectiveness analysis for 
CO, PM10 

an
2

d
 

 PM s
2

h
 

ows that if emission limits as included in 
the rule

2.5 

 are met, no additional demonstration is needed. 

ETC recommended changes to subsection (b), "If a project is 
within 2,700 feet of a receptor: (i) Regardless of the emission lim
its established in subsection (b)(5)(D), hourly and annual emis
sions shall be limited based on the most stringent of subsections 
(g), (h), or (k) of this section; (ii) Compliance with ambient air 
standards shall be demonstrated for any receptor any property 
line within 2,700 feet of a project under this section for the follow
ing air contaminants: NOX, SO2, and  H2S unless otherwise listed 
in subsection (k) of this section; and (iii) Compliance with hourly 
and annual effects screening levels (ESL) for benzene, toluene, 
and xylene shall be demonstrated at the nearest receptor within 
2700 feet of a project under this section unless otherwise listed 
in subsection (k)." 

The commission has changed the rule in response to portions 
of this comment. The rule has been updated to not require an 
impacts review if a property line or receptor is not with a 1/4 mile 
(Level 1) or 1/2 mile (Level 2), depending on the air contami
nant. These distances are equivalent to the distances used on 
the modeling tables to establish the hourly emission limits for the 
PBR  levels as specified in subsections (g) and (h). 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko re
quested to "Eliminate the requirement to determine allowable 
site-wide lb/hr emissions from planned MSS operations that 
occur less frequently than weekly. Allow for individual modeling 
to evaluate short-term impact. The word "all" should be removed 
from the rule language and replaced with "short-term". The 
short-term potential impacts may only occur monthly, annually 
or even less frequently. The use of hourly rates is more stringent 
than Federal and other state rules. Consideration should be 
given differently for attainment versus nonattainment when 
making this requirement. They proposed a rule change to 
"Short-term emissions estimates must be based on representa
tive operations scenario and planned MSS activities."" 

The commission has not changed the rule in response to this 
comment. All hours of operation which are authorized must en
sure protection of public health and welfare. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "Annual emission estimates based on worst-case 
operations will grossly overstate emissions and not allow for 
proper SIP analysis. Worst-case scenarios are short-term 
events. Emissions that take place during such events to calcu
late emission over an entire year is not appropriate." 

The commission has not change the rule in response to this 
comment. Consistent with all emission estimation guidelines for 
any authorization (PBR, standard permit, permit), annual emis
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sions are determined by the maximum lb/hr multiplied by the fre
quency of that scenario in hours per year, plus any other steady-
state emissions and their respective frequency. The current PBR 
Registration instructions include the following: "Annual emission 
rates (tpy), which should be reflective of the average operation 
throughout  the  year. . . A  description  of  the hours of operation 
and how they relate to emission rates on a short-term (maxi
mum  lb/hr)  and  long-term  (maximum  tpy)  basis  . . . Variations  
in emissions must be clearly identified and accounted for in the 
maximum hourly and annual emission rates, if the process is a 
non-continuous batch operation, or there are widely varying op
erating scenarios. Additional information should be supplied to  
describe the emission variations." 

EPA stated that, "30 TAC §116.620(k)(1) and 30 TAC 
§106.352(k)(I) states that all emissions estimates must be 
based on representative worst-case operations and planned 
MSS activities. What does TCEQ consider to be worst-case 
operations? Will the source be required to estimate emissions 
based on potential to emit at maximum throughput and capac
ity?" 

The commission has not changed the rule in response to this 
comment. The current PBR Registration instructions include the 
following: "The applicant must attach the maximum hourly and 
total annual emission rates of the new or changed facility and 
include the following: Maximum hourly emission rates (lb/hr) 
should be based on the maximum (design) production capac
ity of the facility. Dividing the average annual emissions (tpy) by 
the annual hours of operation in order to determine hourly emis
sions (lb/hr) is unacceptable." In addition, the commission has 
required that any facility emissions which are reduced through 
operational restrictions or controls must be certified in accor
dance with §106.6. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko re
quested clarification that "the original authorization is still en
forced and should not require registration provided the proposed 
criteria is still met (protectiveness). What to do about sites that 
had previous MSS but do not pass the proposed criteria or able to 
model protectiveness? What modeling criteria should be in place 
for MSS emissions (very short duration and sporadic). Model
ing for consistent lb/hr short-term impact does not seem appro
priate for MSS emissions unless true dispersion characteristics 
are taken into account. Need to better understand the proposal, 
strategy recommendations, and impact." 

The commission confirms that until the applicable effective date 
of the new PBR to planned MSS, any previously claimed planned 
MSS under the previous version of the PBR is authorized as long 
as compliance demonstration documentation is maintained. The 
commission also confirms that the new requirements of the PBR 
do not require registration, only protectiveness and records, for 
planned MSS. The tables in subsection (m) were created by the 
commission for demonstrating emissions are protective and are 
based on specific dispersion characteristics, typical of releases 
from blowdowns, pipeline purging, and fugitive venting - all typi
cal of planned MSS releases. If modeling is used to demonstrate 
compliance with ESLs or AAQS, specific dispersion characteris
tics of release points are expected to be used to show hourly 
emissions are acceptable. 

EPA requested clarification on whether "the source is required 
to provide TCEQ with a copy of the modeling results to support 
the emissions evaluation." 

The commission will require a copy of the modeling results used 
to support a registration. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "Requiring that the smallest distance from any fugi
tive component will make this PBR unusable because there are 
fugitive components on pipes and safety release valves that are 
located away from the equipment for safety reasons that would 
have to be considered and that would put you closer to a re
ceptor. Remove "fugitive component." A vent is an emissions 
point. They proposed to change the rule to read  "(2) Distance  
measurements shall be determined using the following. (A) For 
each facility or group of facilities, the shortest corresponding dis
tance from any emission point, or vent, (excluding fugitive com
ponents, metering stations, or instrumentation) or fugitive com
ponent to the nearest receptor must be used with the appropri
ate compliance determination method with the published ESLs 
as found through the Commissioner’s internet Web page. (B) 
For each facility or group of facilities, the shortest correspond
ing distance from any emission point, or vent, (excluding fugitive 
components, metering stations, or instrumentation) or fugitive 
component to the nearest property line must be used with the 
appropriate compliance determination method with any applica
ble state and federal ambient air quality standard." 

The commission has not changed the rule in response to this 
comment. The new PBR allows for safety valves within 25 feet 
of an off-property receptor. The protectiveness review under 
subsection (k) allows for accurately representative location and 
quantity of emissions from any given release point for oil and 
gas facilities, including fugitives. The expected quantity of emis
sions from a set of safety valves is very small when compared 
to all other releases from a group of facilities, but their contribu
tion must be considered as a part of a protectiveness evaluation 
to ensure a complete and reasonably accurate demonstration is 
performed. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "The way this is worded all emissions from fugitive 
or some other facility group would be treated as though they were 
being emitted from a single fugitive component. Requiring that 
the smallest distance from any fugitive component will make this 
PBR unusable because there are fugitive components on pipes 
and safety release valves that are located away from the equip
ment for safety reasons that would have to be considered and 
that would put you closer to a receptor." 

The commission has not changed the rule in response to this 
comment. It is important to clarify that the demonstration method 
commented upon is a very conservative, simple method and 
would only be expected to be used for  facilities  located on very  
large tracts of property. At least three other demonstration meth
ods are specifically included in the proposed PBR, all of which 
consider relative distance to receptors and quantity of emission 
relative to those points. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko stated 
that the "TCEQ should work to provide more realistic model
ing results by allowing the use of geographically specific me
teorological data and actual stack parameters. This is a simple 
change and can be done within a base modeling file defined by 
the TCEQ. Additional consideration should be to review the base 
modeling file with industry to determine an appropriate selection 
of parameters." 

The commission must develop authorizations that are protective 
at any distance for facility emissions that can be located any-
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where in the state. Since the approach is meant to be general 
in nature, there are inherent conservative assumptions made to 
account for all cases. The commission used a screening ap
proach to define the receptor grid, meteorology, and emissions 
location. By representing all sources at the same location for 
modeling purposes, variations in facility configurations were not 
considered a major factor. However, the commission will allow 
the applicant to conduct modeling with a screening or refined 
model that follows a prescribed protocol to address this concern. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "The definition of receptor in (b)(2) to include the 
property line for NAAQS demonstrations and nearest receptor 
for effects evaluation. The proposed (k)(2)(A) states the short
est distance from any emission source to the nearest receptor 
(as defined in (b)(2)) be utilized to demonstrate protectiveness 
with the Effect Screening Levels. However, the Table 1 Emission 
Impact Table Limits and Descriptions states that the most strin
gent of any applicable generic Table value "G" be determined 
from the shortest distance from any emission point to the nearest 
property line. We propose the Table 1 instructions be clarified to 
include the distance to the closest receptor (as defined in (b)(2)) 
for effect screening levels demonstrations." 

The commission agrees with this comment and has updated sub
section (k)(1)(A) - (B) to clarify distance measurements to recep
tors or property lines are relevant only to ESLs and AAQS, re
spectively. 

Representative Burnam stated he strongly supports the Environ
mental Defense Fund (EDF) regarding deficiencies in dispersion 
modeling including model selection, meteorological inputs, sim
ulation of engine emissions, and stack-tip downwash. He urges 
the commission to act on the EDF recommendations as model
ing determines the hourly and annual emission limits, setbacks, 
and overall assurance of protectiveness. The EDF analysis indi
cates the commission’s modeling undermines the protectiveness 
of the proposal. 

The commission has carefully considered all comments and con
cerns regarding the evaluation of potential impacts from oil and 
gas facilities. Specific responses to model selection, meteoro
logical inputs, simulation of engine emissions, and downwash 
issues are addressed individually in this document. The com
mission is confident that the protectiveness evaluation which has 
been performed is reasonably conservative and representative 
of anticipated impacts from the oil and gas industry. 

EDF stated that "the rule requires that "a site-wide analysis in
cluding all on-property sources should be conducted" for deter
mining compliance with ambient air standards or ESLs. It is not 
clear what is meant by "on-property source(s)." This provision 
should be clarified so that there is no doubt that all emissions 
within the circumference of the protectiveness review - not just 
operationally related emissions - must be evaluated in order to 
assure protectiveness of health and compliance with applicable 
standards. The specific values in this subsection should be re
vised to reflect the result of any changes to the modeling that 
TCEQ undertakes in response to comments." 

The commission confirms that subsection (k)(5)(A)(iii) and (B)(ii) 
requires any facility under common control on the same property 
with similar emissions be considered in the impacts evaluation. 
These facilities do not have to be operationally dependent and 
may be authorized by any type of permit, standard permit, or 
PBR. The commission cannot agree that in all  cases such a com
prehensive review is warranted. The commission has changed 

the rule consistent with the minor NSR permitting process im
pacts review and added options for very small emission changes 
to be exempt from this review, or require only a limited review. 

EPA requested clarification to determine if the" TCEQ given any 
thought of how or when it will address future NAAQS require
ments such as the one-hour requirement for SO2." 

The commission proposed and is adopting requirements for the 
newly promulgated hourly SO2 

NAAQS. Any future adoptions of 
state or federal AAQS must also be met by any authorized site, 
as emphasized by subsection (a)(3). 

EPA commented that, "The modeling in support of the PBR and 
standard permit should also address the one-hour SO2 

standard 
that was finalized August 23, 2010. Small sweetening treaters 
are one of the several sources that could emit S02 levels that 
could generate impact levels that could be near the standard." 

The commission has included requirements for the newly pro
mulgated hourly SO2 

NAAQS and if a site has a sweetening treat
ment system, any resulting SO2 

emission releases must meet the 
specific demonstration requirements of subsection (k). 

EPA commented with regard to "The tables attached to the stan
dard permit and PBR list PM / . It is unclear if the draft permit 
assumes 10 

a
10

 use a
2.5

 of PM s  surrogate for PM2.5. We refer TCEQ 
to the recent Louisville Gas and Electric Petition Response, No. 
IV-2008-3, from the EPA Administrator Jackson, dated August 
12, 2009. How does TCEQ plan to address PM2.5 

emissions in 
the draft permits?" 

The commission has not changed  the rule in response to  this  
comment. The PM10 

and PM2.5 
emission limits for both Level 1 

and Level 2 of the PBR are identical, but based on the most 
restrictive of the PM2.5 

NAAQS. It is important to note that the 
quantification methods of these contaminant categories may be 
different. As more information on accurate  quantification of PM
emissions re

2.  

 a
5

 peer reviewed and become commonly available, 
the commission expects to update guidance on PM emissions. 
Until that

2.5 

 time, all PM10 
quantified is very conservatively assumed 

to be PM2.5. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko stated 
that, "Allowing several different methods is an appreciated 
change. We have minor comments on the implementation of 
SCREEN3 and ISC3." 

The commission appreciates the support and is dedicated to dis
cussing all implementation tools with stakeholders before Proto
cols or Guidance are finalized. 

EDF stated that, "The TCEQ should remove the proposed op
tions for applicants to submit their own screening or dispersion 
modeling. Such modeling would not be subject to public review 
and create an unnecessary strain on agency resources. If TCEQ 
decides to allow such modeling demonstrations, then the rules 
must explicitly include the instructions that applicants must follow 
(after appropriate administrative rulemaking procedures - other
wise the public would not be allowed the opportunity to review 
and comment). In addition, if TCEQ allows applicant modeling, 
then it must be prepared to ensure the modeling section will re
view all dispersion modeling submitted for an OGS PBR or stan
dard permit, and increase application fees accordingly." 

The commission has not changed the rule in response to this 
comment. Modeling will be accepted under the new PBR, and 
not every registration will be reviewed. Instead, random audits 
of modeling demonstrations will be performed to ensure quality 
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data and results. In all cases, applicants must follow very spe
cific protocols for using modeling as a demonstration technique 
and the rule also requires these submittals to be part of a certi
fied registration. 

BP recommended that the "modeling be based on AERMOD as 
opposed to ISCST. ISC is no longer recognized by the EPA and 
there is political risk with the use of an EPA Non-Guideline model. 
It is acknowledged that AERMOD is more difficult to use than 
ISC but the extra effort is needed to avoid EPA criticism of this 
process. It is also recommended that the actual EPA version of 
AERMOD be used as opposed to a third party version (which 
EPA does not consider to be a Guideline version)." 

AERMOD is EPA’s preferred model for major NSR; that is, 
those new major sources or major modifications to existing 
major sources that trigger federal review. Since the Oil and Gas 
projects authorized under PBR or standard permit cannot trigger 
federal applicability, the commission used the ISC to conduct 
the protectiveness review. The commission uses the ISC model 
for minor source permitting. The commission does not require 
the use of AERMOD for minor projects for two primary reasons: 
ease of use and continuity. The ISC model has been used in 
permitting for more than 20 years. The model was developed to 
be easy to use and address complex atmospheric processes in  
a relatively simple way that can be understood by all users. The 
use of ISC provides a basis for technical consistency with other 
minor permit reviews (for all contaminants) at a site. 

AERMOD was developed to address complex atmospheric pro
cesses in a more refined way but the basis of the model and 
associated pre-processors and meteorology are not easily un
derstood. 

Unlike ISC which has been vetted and improved over time, 
EPA promulgated AERMOD with known shortfalls but no formal 
plan to address them. In addition, AERMOD is unnecessarily 
complex for general use. Since the protectiveness review for the 
PBR/standard permit applies anywhere in the state, the use of 
AERMOD would have presented many technical challenges that 
would outweigh any refinements in predicted concentrations. 
For example, input to AERMET, the meteorological processor for 
AERMOD, requires complete upper-air soundings and values 
for surface characteristics such as roughness length, Bowen 
ratio, and noontime albedo. These surface characteristics are 
not observed but must be estimated. 

The values for these characteristics vary with location and time 
of year. To account for all the variations in these surface charac
teristics across the state, an impractical number of combinations 
of values would be required for evaluation. ISC accounts for sur
face characteristics by the use of either urban or rural dispersion 
coefficients. The protectiveness review was based on the most 
representative coefficient. 

BP commented that, "Modeling results should present meteoro
logical data for the highest predicted impacts. This will ensure 
that all of the meteorological data are physically reasonable (e.g. 
low-level mixing height)." 

The commission developed reasonable and not absolute "worst
case" operational and meteorological scenarios. The commis
sion did not use a screening meteorology dataset based on the 
wind speed and stability categories used in the SCREEN model 
it includes some combinations of stability class and wind speed 
that are not considered standard stability class/wind speed com
binations, such as stability class E with winds less than 2 me
ters/second (m/s), and F with winds greater than 3 m/s. The 

combinations of E and winds of 1 - 1.5 m/s are often excluded 
because the algorithm developed by Turner to determine stabil
ity class from routine National Weather Service (NWS) observa
tions excludes cases of E stability for wind speeds less than 4 
knots (2 m/s). There might appear in a data set of on-site me
teorological data with another stability class method but use of 
these data sets is not expected for this PBR or related standard 
permit. 

The protectiveness review used meteorological data obtained 
from a single area. The data were quality assured following EPA 
guidance to fill in missing data; adjust low mixing heights; and ad
just wind speeds to account for reported calms and differences 
in values due to various raw meteorological data sources (SAM
SON and HUSWO). 

Because only a single set was used, the commission used 5 
years of data and adjusted the hourly wind directions to coincide 
with each 10 degree interval on a 360 degree polar grid (start
ing at 10 degrees and ending at 360 degree); that is, the EPA 
randomness factor was removed. Theoretically, this adjustment 
should provide impacts at a receptor that reflect worst-case me
teorological conditions, since the plume centerline intersects the 
receptor directly. 

BP recommended that, "The closest receptor distance be 100 
meters. At receptor distances closer than this value, models are 
very sensitive to actual source geometry that is not reflected in 
these analyses." 

The commission agrees that models are sensitive to actual 
source geometry. However, the commission must develop 
authorizations that are protective at any distance for facility 
emissions that can be located anywhere in the state. Since the 
approach is meant to be general in nature, there are inherent 
conservative assumptions made to account for all cases. The 
commission used a screening approach to define the receptor 
grid, meteorology, and emissions location. By representing all 
sources at the same location for modeling purposes, variations 
in facility configurations were not considered a major factor. 
However, the commission will allow the applicant to conduct 
modeling with a screening or refined model that follows a 
prescribed protocol to address this concern. 

BP commented that, "Background concentrations should be 
based on the same statistical form as the standards. In addition, 
for oil and gas facilities, appropriate rural monitoring data should 
be used to evaluate background." 

Background concentrations are not required and were not devel
oped for this project. The protectiveness review considered the 
impact from only the sources seeking authorization through the 
PBR or related standard permit. Reasonable worst-case sce
narios, emission caps, distance limitations, and inherent model 
assumptions combined with the use of maximum concentrations 
mitigate the need for background concentrations. 

BP commented regarding fugitives based on "(a) 1-meter fugi
tive source (area source); (b) 3-meter point source representing 
loading; and (c) 6-meter point source representing tank hatches. 
The TCEQ modeling approach for fugitives is not the most ap
propriate methodology and recommended that process fugitives 
be modeled as a point source that includes building downwash 
(results in increased dilution of the plume near the source). The 
dimensions of the building can be based on the dimensions of 
the process unit, tank or truck loading. Alternatively, fugitives 
can be modeled as a volume source based on the dimensions 
of the structures. Model sensitivity testing should be performed 
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to evaluate these modeling approaches. The modeling of fugi
tives (as a result of no plume rise) can be easily scaled as has 
been done in the proposed modeling." 

Fugitive emissions were represented as three sources: a circular 
area source with a 1 meter release height and 9-meter diame
ter; a point source with a 3 meter release height; and a point 
source with a 6-meter release height. Low-level fugitive emis
sions occur at various locations within a plant site. Since the re
sulting emissions are usually well distributed throughout a site, 
an area source representation is appropriate. The commission 
selected a circular area source type to minimize bias of any  one  
wind direction or source orientation. The loading and tank fugi
tive emissions do not release to the atmosphere through stan
dard stacks and generally are not distributed throughout a site. 
The commission represented the loading and tank fugitive emis
sions using the point source characterization and pseudo-point 
source parameters. The commission recognizes that there may 
be other appropriate source representations. The commission 
will allow the applicant to conduct modeling with a screening or 
refined model that follows a prescribed protocol to address this 
concern. 

BP commented that for modeling of Engines "where the TCEQ 
based engine modeling on greater than 1000 hp and less than 
1000 hp, such a limited size distribution is not representative of 
engines in actual usage. It is recommended that a matrix of com
bustion unit capacity be developed (in conjunction with industry) 
so that permits can incorporate an engine capacity that corre
sponds to what is in use at a facility. In addition, based on the 
modeling results, it is not possible to relate the model parame
ters to an actual combustion unit; because thermal plume rise 
is a function of stack temperature and volume flow (heat con
tent) and predicted concentrations are non-linear as a function 
of plume rise, modeling results cannot be scaled to other com
bustion units having different capacities. BP recommended that 
the modeling of these sources include generic building dimen
sions so that the modeling includes the effects of aerodynamic 
downwash. Downwash has the potential for affecting concentra
tion near the source." 

The dispersion modeling conducted for the protectiveness re
view was based on the information the commission had available 
at the time the analysis was performed. Additional information 
regarding various sizes of engines has been received since this 
analysis was performed. This information was used to modify 
the engine table. In addition, the commission will allow the ap
plicant to conduct modeling with a screening or refined model 
that follows a prescribed protocol to address this concern. 

BP commented that flare modeling was "based on a review of 
the modeling runs, it is not possible to identify the volume of 
the gas being flared as well as the radiant heat loss. These 
parameters are critical in the determination of thermal plume rise. 
More information is needed to completely evaluate the modeling. 
Because thermal plume rise is a function of stack temperature 
and volume flow (heat content) and predicted concentrations are 
non-linear as a function of plume rise, modeling results cannot 
be scaled to other flaring rates. BP recommended that a matrix 
of flaring results be developed (in conjunction with industry) so 
that permits can incorporate a flaring rate that corresponds to 
the facility." 

For dispersion modeling purposes, a flare is represented as a 
point source. A point source has the following required model 
input parameters: height, exit temperature, exit velocity, and exit 
diameter. For modeling flares, the exit temperature and exit ve

locity are default values. The exit diameter representation for 
flares was based on minimal regulatory requirements for flares, 
specifically requirements in 40 CFR §60.18. All flares are re
quired to meet the heat capacity limits in the standard which are 
given in units of heat capacity per volume. Limited information 
available to the commission for flow rates of  flares at oil and gas 
production sites were given in units of volume per time. Combin
ing the minimal heat capacity standard with the limited flow rate 
data, a heat capacity per unit time was derived. The heat capac
ity per unit time value was used to calculate a minimal effective 
diameter for flares in the protectiveness review. In addition, the 
commission will allow the applicant to conduct modeling with a 
screening or refined model that follows a prescribed protocol to 
address this concern. 

EDF commented that since "The TCEQ used the ISCST3 model, 
and claimed that the predicted ground-level concentrations were 
conservative especially for short distances and low-level emis
sions. By running the AERMOD model instead of the ISCST3, 
we find that AERMOD predicts higher downwind concentrations 
- for all at least one source type configuration in each of TCEQ’s 
proposed tables except flares. This was particularly true for low-
level fugitives at longer distances, and other sources at shorter 
distances. To ensure that values in the tables result in protective 
emissions limits, the TCEQ should run both ISCST3 and AER
MOD and choose the highest prediction for each source type 
configuration-distance combination." 

AERMOD is EPA’s preferred model for major NSR; that is, 
those new major sources or major modifications to existing 
major sources that trigger federal review. Since the Oil and Gas 
projects authorized under PBR or standard permit cannot be 
major, the commission used the ISC to conduct the protective
ness review. The commission uses the ISC model for minor 
source permitting. The commission does not require the use of 
AERMOD for minor projects for two primary reasons: ease of 
use and continuity. The ISC model has been used in permitting 
for more than 20 years. The model was developed to be easy to 
use and address complex atmospheric processes in a relatively 
simple way that can be understood by all users. The use of 
ISC provides a basis for technical consistency with other minor 
permit reviews (for all contaminants) at a site. 

AERMOD was developed to address complex atmospheric pro
cesses in a more refined way but the basis of the model and 
associated pre-processors and meteorology are not easily un
derstood. Unlike ISC which has been vetted and improved over 
time, EPA promulgated AERMOD with known shortfalls but no 
formal plan to address them. In addition, AERMOD is unneces
sarily complex for general use. 

Since the protectiveness review for the PBR/standard permit ap
plies anywhere  in  the state,  the  use of AERMOD would have  
presented many technical challenges that would outweigh any 
refinements in predicted concentrations. For example, input to 
AERMET, the meteorological processor for AERMOD, requires 
complete upper-air soundings and values for surface charac
teristics such as roughness length, Bowen ratio, and noontime 
albedo. These surface characteristics are not observed but must 
be estimated. 

The values for these characteristics vary with location and time 
of year. To account for all the variations in these surface charac
teristics across the state, an impractical number of combinations 
of values would be required for evaluation. ISC accounts for sur
face characteristics by the use of either urban or rural dispersion 
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coefficients. The protectiveness review was based on the most 
representative coefficient. 

Representative Burnam "acknowledged the work TCEQ did in 
compiling tables with emission limits and is concerned that pro
viding operators with two addition modeling options will create a 
loophole in the rule and perhaps circumvent standards that have 
been through public review. He is also concerned that TCEQ will 
not have the resources to adequately review alternative model
ing results and would like to see these modeling options removed 
from the rule." 

The commission has not changed the rule in response to this 
comment, and wants to clarify that the modeling options included 
do not create a "loop-hole", but instead are more representative, 
detailed, complex tools often used to demonstrate protective
ness. The commission is expecting to perform random audits 
of modeling demonstrations to ensure quality data and results. 
In all cases, applicants must follow very specific protocols  for  
using modeling as a demonstration technique and the rule also 
requires these submittals to be part of a certified registration. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented on "§106.352(k) of the proposed rule requires that a 
demonstration of protectiveness be conducted using one of the 
methods listed in §106.352(k)(4). The purpose is to demonstrate 
that the predicted impacts associated with site’s emissions do 
not exceed established NAAQS or TCEQ guideline levels (for 
VOCs). Since the proposed rule requires this demonstration 
of protectiveness, it follows that the purpose of the "cap" limits 
included in §106.352(g)(2), §106.352(g)(3) and §106.352(h)(2) 
are not necessary to demonstrate protectiveness. We request 
that the hourly emission limits be restricted to what can be 
demonstrated as protective using the modeling protocols pro
vided at any distance. As such, more applicants would have the 
opportunity to attempt and demonstrate protectiveness using 
the required §106.352(k) methods." 

The commission has not changed the rule in response to this 
comment. There are important and distinct reasons to estab
lish hourly limits on air contaminants, as well as require more 
stringent demonstrations or limits for sites with property lines or 
receptors in closer proximity that the distances used to create 
the emission limits. 

EPA stated that, "ISC has not been EPA’s guideline model for 
near field impacts since 2005/2006. EPA replaced ISC with 
AERMOD as the guideline model in December 2005 with a 
1 year transition period. EPA is concerned that some eases 
may exist where AERMOD would predict higher impacts based 
on previous modeling comparisons that we have reviewed for 
these specific types of sources. EPA is concerned that the 
proposed PBR and standard permit will allow for some sources 
to construct and use modeling submitted by another facility at 
a later date using AERMOD (for PSD, or other permitting) that 
may show that a source was allowed to construct using the 
PBR or standard permit that actually shows an impact that will 
have to be reduced. The tightness of the new NO2 

and SO2 

one-hour standards especially raise a higher level of concern 
with ambient impacts of these types of facilities than previous 
standards. To further complicate matters and raise concerns 
is the issues of downwash and that these facilities sometimes 
have downwash cavity zones that extend off property. We 
recommend that to ensure that values in the tables result in 
protective emissions limits, the TCEQ should run both ISCST3 
and AERMOD and choose the highest prediction for each 
source type configuration-distance combination." 

AERMOD is EPA’s preferred model for major NSR; that is, 
those new major sources or major modifications to existing 
major sources that trigger federal review. Since the Oil and Gas 
projects authorized under PBR or standard permit cannot be 
major, the commission used the ISC to conduct the protective
ness review. The commission uses the ISC model for minor 
source permitting. The commission does not require the use of 
AERMOD for minor projects for two primary reasons: ease of 
use and continuity. The ISC model has been used in permitting  
for more than 20 years. The model was developed to be easy to 
use and address complex atmospheric processes in a relatively 
simple way that can be understood by all users. The use of 
ISC provides a basis for technical consistency with other minor 
permit reviews (for all contaminants) at a site. 

AERMOD was developed to address complex atmospheric pro
cesses in a more refined way but the basis of the model and 
associated pre-processors and meteorology are not easily un
derstood. Unlike ISC which has been vetted and improved over 
time, EPA promulgated AERMOD with known shortfalls but no 
formal plan to address them. 

In addition, AERMOD is unnecessarily complex for general use. 
Since the protectiveness review for the PBR and standard permit 
applies anywhere in the state, the use of AERMOD would have 
presented many technical challenges that would outweigh any 
refinements in predicted concentrations. For example, input to 
AERMET, the meteorological processor for AERMOD, requires 
complete upper-air soundings and values for surface charac
teristics such as roughness length, Bowen ratio, and noontime 
albedo. These surface characteristics are not observed but must 
be estimated. 

The values for these characteristics vary with location and time 
of year. To account for all the variations in these surface charac
teristics across the state, an impractical number of combinations 
of values would be required for evaluation. ISC accounts for sur
face characteristics by the use of either urban or rural dispersion 
coefficients. The protectiveness review was based on the most 
representative coefficient. 

Representative Burnam "would like to see a different standard 
for benzene used in determining protectiveness. The TCEQ ta
bles and setback distances are based on the agency’s ESL for 
benzene of 54 parts per billion. He cites the ATSDR minimum 
risk level of 9 parts per billion as a standard that may be more 
appropriate for short-term exposure. Using the ATSDR standard 
results in an emission limit that is approximately one half for a 
given point source from a receptor." 

The commission has not changed the rule in response to this 
comment. The exposure duration for TCEQ short-term ESL of 
54 ppb (170 µg/m3) is one hour. The one-hour ESL is a pol-
icy-based value for air permitting and represents 30 percent of 
the health-based one-hour reference value (ReV) of 180 ppb 
(580 µg/m3). However, the exposure duration for the ATSDR 
acute-duration inhalation minimal risk level (MRL) of 9 ppb (28 
µg/m3) is  24  hours per day for up to 14 days. Both the TCEQ 
one-hour ReV and ATSDR 1 to 14-day MRL were derived from 
the same lowest-observed-adverse-effect level (LOAEL) value 
of 10.2 ppm identified from the six hours per day, 6-day inhala
tion study by Rozen et al. (1984). However, because ATSDR 
derives acute MRLs for 1 to 14 days, ATSDR adjusted the six-
hour LOAEL to a longer exposure duration. On the other hand, 
TCEQ derives one-hour acute comparison values, so TCEQ ad
justed the six-hour LOAEL to a one-hour exposure for the TCEQ 
one-hour ReV. Thus, the TCEQ one-hour benzene ReV was de-
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rived to be health protective for  a one-hour exposure;  while  the  
ATSDR acute MRL is derived to be protective for 1 to 14-day ex
posure. Again, the one-hour ESL for air permitting is based on 30 
percent of the one-hour health-based ReV. Since the short-term 
modeling impacts for benzene are based on its hourly emission 
limit, it is more appropriate to use the one-hour ESL of 54 ppb 
for the protectiveness review. 

Senator Davis supports the development of energy resources 
that is considerate of the air we breathe, water we drink, and 
health of families. She commends TCEQ for undertaking this 
review of the oil and gas regulations but notes that it is the first 
such review in 20 years and several thousand pieces of oil and 
gas equipment are currently operating in the Barnett Shale re
gion. If the rule review had been conducted at the outset of ur
ban drilling, this equipment would be monitored and the public 
would be assured that its health was not an afterthought. She 
suggests several specific rule changes to strengthen protective
ness  which will  be noted  in  the applicable sections.  She com
mends the TCEQ in developing balanced solutions that do not 
harm responsible drilling, while at the same time helping us to en
sure the health and safety of families living in the Barnett Shale 
arena. Specifically she is pleased that as a result of our ongo
ing discussions that Texas is undertaking a number of important 
measures, including changing the industry’s permit by rule and 
standard permit requirements for the first time in over 20 years.  

The commission appreciates the support in adopting a rule which 
ensures protectiveness. 

EPA commented that the "TCEQ has proposed to define dis
tance for sources that could contribute emissions that affect a 
receptor, which would include all adjacent sources of emissions 
under common control  within a distance of 1/4  mile, EPA  is  ex
tremely concerned about the cumulative impact that could occur 
with a number of sources that might use the PBR or standard 
permit. If a review was done of sources that have been recently 
installed in the Barnett Shale area in the last 5 years it is likely 
that a large number of the sources would have been able to be 
permitted under these proposed PBR or standard permit. TCEQ 
should conduct a cumulative assessment of a number of facili
ties being located within the minimum distance allowed to ensure 
that the cumulative impact would not be a concern for ambient 
standards, including the new one-hour NO2 

and SO2 
standards. 

EPA would recommend a grid pattern spacing based on the min
imum distance either based on actual spacing in some of the 
most densely packed areas of the Barnett Shale or the 1/4 mile 
distance separation. Whatever distance is the more conserva
tive. As noted elsewhere, EPA has issued guidance that indi
cates that sources potentially should be aggregated even if they 
are separated by a distance of greater than 1/4 mile, and this is 
a case-by-case decision. Even if EPA agreed that sources sep
arated by 1/4 mile do not have to be aggregated, we still have 
a concern  that the cumulative impact of a number of sources 
permitted by PBR or standard permit could show problems with 
ambient standards if they were included in a cumulative model
ing assessment. It is unclear if different owners could file PBRs 
or standard permits and be less than a 1/4 mile from each other, 
but not have to be concerned about cumulative impacts. We 
believe that without this cumulative level assessment, the PBR 
and standard permit could easily generate situations where cu
mulative modeling would show problems and potentially NAAQS 
exceedances." 

The commission points out that the maximum modeled concen
tration typically occurs in a relatively limited area, as compared to 

the entire modeling domain. In particular, for the short-term av
eraging periods, such as the one-hour averaging period, mod
eled concentrations across the modeled area generally show 
that ground level impacts are reduced significantly from the peak 
value as the pollutant travels a relatively short distance from the 
source, so that the peak modeled concentrations represent the 
source’s impact at only a relatively few receptors within the mod
eled area. In addition, it is important to note that the temporal 
and spatial conditions which lead to a maximum impact by one 
source are seldom the same for other sources, such that maxi
mum impacts of individual sources do not typically occur at the 
same location or at the same time. 

Senator Davis stated that she "wants to thank you for joining 
me (Senator Davis) in developing balanced solutions that do not 
harm responsible drilling, while at the same time helping us to en
sure the health and safety of families living in the Barnett Shale 
arena. Specifically I am pleased that as a result of our ongo
ing discussions that Texas is undertaking a number of important 
measures, including changing the industry’s permit by rule and 
standard permit requirements for the first time in over 20 years."  

The commission points out that the maximum modeled concen
tration typically occurs in a relatively limited area, as compared to 
the entire modeling domain. In particular, for the short-term av
eraging periods, such as the one-hour averaging period, mod
eled concentrations across the modeled area generally show 
that ground level impacts are reduced significantly from the peak 
value as the pollutant travels a relatively short distance from the 
source, so that the peak modeled concentrations represent the 
source’s impact at only a relatively few receptors within the mod
eled area. In addition, it is important to note that the temporal 
and spatial conditions which lead to a maximum impact by one 
source are seldom the same for other sources, such that maxi
mum impacts of individual sources do not typically occur at the 
same location or at the same time. For example, in the illustra
tion provided by EDF, the meteorological conditions contributing 
to the maximum predicted concentration from the 30ft vent at 
source A occurs during neutral conditions. The meteorological 
conditions contributing to the maximum predicted concentration 
from the 30ft vent at source B occurs during very unstable con
ditions. Neutral and very unstable conditions do not occur at the 
same time in the real world; therefore, it is not expected that the 
scenario described would ever occur. 

TPA commented that, "Modeling should not be required for re
placements where the potential to emit does not increase or 
where the replacement does not result in a change in the char
acter of emissions or an increase in the quantity of emissions. 
It would not make sense for a replacement that has no greater 
impact than its predecessor to undergo or to trigger an impacts 
review." 

The commission agrees with the comment and notes that sub
section (b)(8) and (k) state that impacts reviews are only required 
when there is an increase in emissions associated with a project. 

El Paso commented that the "TCEQ’s explanation of subsection 
(i)(4) is contradictory. 30-foot vent at source A occurs during 
neutral conditions. The meteorological conditions contributing 
to the maximum predicted concentration from the 30-foot vent 
at source B occurs during very unstable conditions. Neutral and 
very unstable conditions do not occur at the same time in the real 
world; therefore, it is not expected that the scenario described 
would ever occur. 
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TPA commented that, "Modeling should not be required for re
placements where the potential to emit does not increase or 
where the replacement does not result in a change in the char
acter of emissions or an increase in the quantity of emissions. 
It would not make sense for a replacement that has no greater 
impact than its predecessor to undergo or to trigger an impacts 
review." 

On page 19 of the background and summary of the factual ba
sis for the proposed rules, TCEQ states that "{"existing} related 
facilities should be included in the new or revised PBR regis
tration, but are not required to meet all the requirements of the 
proposed PBR. Since they are not changing, the commission 
will not require these facilities to physically or operationally up
grade to the proposed requirement; however, the commission is 
proposing they should be included in the protectiveness evalua
tion and apply planned MSS requirements." 30 TAC §106.352(i) 
applies to any facilities using the section or previous versions 
of this section to comply with certain requirements which will, 
in fact, require these facilities to physically or operationally up
grade. For example, proposed §106.352(1)(4)(C) will require 98 
percent control efficiency for VOX 

and H2S emissions during com
pressor startup, regardless of the level of these emissions. This 
will require installation of controls. Per TCEQ’s September 25, 
2006 guidance, Planned Maintenance, Startup and Shutdown 
Emissions are authorized by the current version of §106.352, 
provided that the nearest receptor is at least 1,200 feet away. 
Also, the previous version of §106.352 did not require registra
tion unless a facility handles sour gas." 

The commission has not changed the rule and respectfully dis
agrees with the comment. Specifically, subsection (i)(4) is an 
optional operating scenario which has been specifically evalu
ated by the commission. Paragraph (4) is only presented as an 
option, and the rule language is clear it is not a requirement and 
therefore no upgrades would be automatically required in the cir
cumstance discussed in the comment. 

EDF commented that the "final regulation should clarify that the 
evaluation be performed "for each OGS authorized under this 
section" instead of "{a}t an OGS." This language would ensure 
that the protectiveness review considers all relevant emissions 
within the circumference of the protectiveness review. At a min
imum these should include emissions from all facilities under 
common ownership and account for background levels due to 
emissions from other sources. We do not support the provision 
that the analysis need only evaluate planned MSS if a claim un
der this section is only for planned MSS. The TCEQ should re
quire that the demonstration of compliance (within the circumfer
ence of the protectiveness review) be made for MSS emissions 
aggregated with routine emissions from the site, plus emissions 
from any operationally related facilities, and background ambi
ent levels from other sources. Otherwise, the authorized MSS 
emissions may not be protective of public health and welfare." 

The commission has not changed the rule in response to this 
comment. The reasonably conservative impacts analysis per
formed by the commission establishes limits which are very pro
tective. When releases occur from planned MSS, such as blow-
downs or tank degassing, the short-term quantity will most likely 
be the most culpable source during that time, and therefore other 
operational releases will be dampened out by the higher, faster, 
releases. 

EDF commented that the "TCEQ should expand the radius for 
aggregation of emissions for the protectiveness review beyond 
the proposed 1/4 mile distance. This radius should be sufficiently 

large so that the contribution of an upwind source becomes de 
minimis to a particular receptor when considered in combination 
with emissions from a downwind OGS." 

The commission has not changed the rule in response to this 
comment. The commission has determined it is important that a 
distance cut-off is appropriate to capture the sources which are 
the most likely to contribute to a specific project under review. 

TXOGA included "Examples of how the Proposed PBR and the 
Proposed Standard Permit are overly prescriptive and onerous 
compared to other PBRs and standard permits adopted by 
the TCEQ are numerous, but are highlighted by Proposed 
§106.352(b)(6)(B) and Subsection (b)(6)(B) of the Proposed 
Standard Permit, which would require OGS to conduct a 
case-by-case health impacts evaluation. The case-by-case 
evaluation and demonstration of compliance with ambient air 
standards and effects screening levels ("ESLs") that would 
be required by those proposed Subsections would be legally 
inappropriate to include as a condition of the Proposed PBR or 
Proposed  Standard  Permit  since to do so would  not be in "in  
harmony with the general objectives of the Act involved. TCEQ’s 
air monitoring and toxicological studies have demonstrated 
that the current PBR establishes requirements that, if followed, 
result in insignificant contributions of air contaminants to the 
atmosphere. The proposed additional case-by-case evaluation 
provides no additional environmental benefits, but greatly in
creases the complexity of the OGS PBR and standard permit, 
and is, therefore, arbitrary and unreasonable. Furthermore, 
the TCAA clearly indicates that the Legislature intended for 
TCEQ to establish different levels of review and complexity for 
PBRs, standard permits, and individual permits. To require a 
facility to undergo a case-by-case evaluation of health effects in 
order to qualify for a PBR and/or a standard permit would make 
the review processes for the different authorizations strikingly 
similar in many important respects (i.e., the process for PBRs, 
standard permits, and individual permits would be equalized 
with regard to the case-by-case review). Thus, adopting the 
Proposed Rules would in important respects "equalize" the 
different permitting mechanisms. Equalizing the permitting 
mechanisms would not be in harmony with the legislative intent 
that can be gleaned from the plain language of the statute 
which is to distinguish PBRs, standard permits, and individual 
permits from each other. Thus, TXOGA urges TCEQ to remove 
the requirement in the Proposed PBR requiring a case-by-case 
health impacts evaluation in proposed §106.352(b)(6). For 
the same reasons, TXOGA urges TCEQ to also remove the 
case-by-case requirements for a health effects evaluation in 
Subsection (b)(6) of the Proposed Standard Permit." 

The commission respectfully disagrees with the comment, but 
seriously considered eliminating the modeling options for pro
tectiveness evaluations. The options considered included es
tablished definitive hourly limits under which all facilities must 
comply, but found that the values which would need to be estab
lished were unrealistically low and would result in a rule which 
would not be useful. Secondly, the commission considered rely
ing solely on the developed Tables, but realized that due to the 
unique and varying nature of the oil and gas industry, the use of 
the Tables may be too conservative in some instances and in
appropriately limit emissions. Thus, the commission determined 
that modeling demonstrations are appropriate options to demon
strate compliance. 

EDF stated that the "TCEQ should develop a more comprehen
sive system for ensuring that emissions from proposed OGS, 

ADOPTED RULES February 18, 2011 36 TexReg 1091 



when combined with emissions from sources already in opera
tion near a proposed oil and gas site, do not cause or contribute 
to exceedances of NAAQS or ESLs. As an initial step towards 
such a system, the TCEQ should modify the equations in Table 
1 to account for existing ambient concentrations of relevant pol
lutants in the vicinity of a proposed site. Specifically, the TCEQ 
should substitute P and ESL in the equations with a variable to 
represent the difference between a NAAQS (or ESL) and recent 
monitored levels of the relevant pollutant in the area. Where no 
such monitoring data is available, TCEQ could provide default 
values." 

Background concentrations are not required and were not de
veloped for this project. The protectiveness review considered 
the impact from only the sources seeking authorization through 
the PBR and standard permit. Reasonable worst-case scenar
ios, emission caps, distance limitations, and inherent model as
sumptions combined with the use of maximum concentrations 
mitigate the need for background concentrations. Furthermore, 
ESLs are contaminant-specific air concentrations set to protect 
public health and welfare and include an adjustment factor to ad
dress cumulative and aggregate exposure. 

The commission points out that the maximum modeled concen
tration typically occurs in a relatively limited area, as compared to 
the entire modeling domain. In particular, for the short-term av
eraging periods, such as the one-hour averaging period, mod
eled concentrations across the modeled area generally show 
that ground level impacts are reduced significantly from the peak 
value as the pollutant travels a relatively short distance from the 
source, so that the peak modeled concentrations represent the 
source’s impact at only a relatively few receptors within the mod
eled area. In addition, it is important to note that the temporal 
and spatial conditions which lead to a maximum impact by one 
source are seldom the same for other sources, such that maxi
mum impacts of individual sources do not typically occur at the 
same location or at the same time.  

EPA notes that "TCEQ used the ISCST3 model, and claimed 
that the predicted ground-level concentrations were conserva
tive especially for short distances and low-level emissions. In 
the modeling community this is thought to be the case based 
on some model comparisons between AERMOD and ISC but 
most of those comparisons were not for Oil and Gas facilities. 
Oil and Gas facilities are a unique combination of low-level point 
and fugitive source/emission types with relative close property 
boundaries. TCEQ’s modeling scenario matrix should be run 
with AERMOD to verify that the values obtained with ISC are 
conservative." 

AERMOD is EPA’s preferred model for major NSR; that is, 
those new major sources or major modifications to existing 
major sources that trigger federal review. Since the Oil and Gas 
projects authorized under PBR or standard permit cannot be 
major, the commission used the ISC to conduct the protective
ness review. The commission uses the ISC model for minor 
source permitting. The commission does not require the use of 
AERMOD for minor projects for two primary reasons: ease of 
use and continuity. The ISC model has been used in permitting 
for more than 20 years. The model was developed to be easy to 
use and address complex atmospheric processes in a relatively 
simple way that can be understood by all users. The use of 
ISC provides a basis for technical consistency with other minor 
permit reviews (for all contaminants) at a site. However, once 
an applicant has used AERMOD, the TCEQ requires the use 

of AERMOD for major and minor projects at the site to ensure 
consistency of review. 

AERMOD was developed to address complex atmospheric pro
cesses in a more refined way but the basis of the model and 
associated pre-processors and meteorology are not easily un
derstood. Unlike ISC which has been vetted and improved over 
time, EPA promulgated AERMOD with known shortfalls but no 
formal plan to address them. 

In addition, AERMOD is unnecessarily complex for general use. 
Since the protectiveness review for the PBR and standard permit 
applies anywhere in the state, the use of AERMOD would have 
presented many technical challenges that would outweigh any 
refinements in predicted concentrations. For example, input to 
AERMET, the meteorological processor for AERMOD, requires 
complete upper-air soundings and values for surface charac
teristics such as roughness length, Bowen ratio, and noontime 
albedo. These surface characteristics are not observed but must 
be estimated. 

The values for these characteristics vary with location and time 
of year. To account for all the variations in these surface charac
teristics across the state, an impractical number of combinations 
of values would be required for evaluation. ISC accounts for sur
face characteristics by the use of either urban or rural dispersion 
coefficients. The protectiveness review was based on the most 
representative coefficient. 

EPA expressed concerns with the "minimum exit velocities for 
engines and turbines stacks of 159 ft/sec and 315 ft/sec. In 
reviewing information for engines and turbines for the types of 
sources that would be covered by this PBR and standard per
mit, we have noted actual stack data with exit velocities more 
often in the 75 to 150 ft/sec, with only a small percentage of the 
engines having exit velocities greater than 315 ft/sec. The higher 
stack velocity will give more momentum to the plume and thus 
lower near field concentrations. We believe the modeling anal
ysis supporting the PBR and standard permit should either be 
redone for minimum velocities of 60 - 75 ft/sec or a lower value 
that will capture the minimum stack velocity based on TCEQ’s 
review of stack data. Since exit velocity is a critical parameter 
in the modeling, the PBR and standard permit should have the 
source verify that their stack velocity is greater than the mini
mum velocity in order to use the PBR or standard permit. We 
believe that the minimum thermal temperature should also be 
used otherwise they should be going through normal permitting 
and modeling review." 

The dispersion modeling conducted for the protectiveness re
view was based on the information the commission had available 
at the time the analysis was performed. Additional information 
regarding various sizes of engines has been received since this 
analysis was performed. This information was used to modify 
the engine table. In addition, the commission will allow the ap
plicant to conduct modeling with a screening or refined model 
that follows a prescribed protocol to address this concern. 

EDF commented that the "TCEQ should provide data to support 
its assumptions about the flow rate and stack velocities used in 
the dispersion modeling, and make appropriate adjustments if 
necessary to reflect real world conditions. The TCEQ should re
run the dispersion model for engines with the adjusted assump
tions and revise the unit values in Tables 3 and 4. In addition, to 
ensure real world operating conditions match the assumptions 
used in the protectiveness review, the TCEQ should add a con
dition to the draft OGS standard permit and PBR rules that limits 
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engine and turbine exhaust exit velocities to a minimum of 159 
ft/sec for small engines and 315 ft/sec for large engines (these 
are the exit velocities used in the TCEQ’s modeling; or alterna
tive values if TCEQ reruns the dispersion model with new exit 
velocities based on our comment), and requires periodic sam
pling and demonstration of compliance that such a limit is being  
met." 

The dispersion modeling conducted for the protectiveness re
view was based on the information the commission had available 
at the time the analysis was performed. Additional information 
regarding various sizes of engines has been received since this 
analysis was performed. This information was used to modify 
the engine table. In addition, the commission will allow the ap
plicant to conduct modeling with a screening or refined model 
that follows a prescribed protocol to address this concern. 

EDF commented that the "TCEQ should remove the proposed 
options for applicants to submit their own screening or disper
sion modeling. Such modeling would not be subject to public re
view and create an unnecessary strain on agency resources. If 
TCEQ decides to allow such modeling demonstrations, then the 
rules must explicitly include the instructions that applicants must 
follow (after appropriate administrative rulemaking procedures 
otherwise the public would not be allowed the opportunity to re
view and comment). In addition, if TCEQ allows applicant mod
eling, then it must be prepared to ensure the modeling section 
will review all dispersion modeling submitted for an OGS PBR or 
standard permit, and increase application fees accordingly." 

The commission has not changed the rule in response to this 
comment. Modeling will be accepted under the new PBR, and 
not every registration will be reviewed. Instead, random audits 
of modeling demonstrations will be performed to ensure quality 
data and results. In all cases, applicants must follow very spe
cific protocols for using modeling as a demonstration technique 
and the rule also requires these submittals to be part of a certi
fied registration. 

Devon commented that, "The timing of the proposed rules does 
not consider the results of recent air quality studies in the Barnett 
Shale, including studies conducted by the TCEQ, that concluded 
no pollutants from OGS were found at levels of concern. Further, 
the proposed rules do not consider the ongoing emission inven
tory initiatives in the Barnett Shale, which would help inform the 
rulemaking process." 

The emissions monitoring and inventory in the Barnett Shale are 
not directly relevant to this rule action. The inventory addresses 
the need to have a comprehensive picture of all oil and gas op
erations in the area of interest, something not possible under the 
current PBR or standard permit. The monitoring addresses am
bient conditions from a cumulative basis to ensure that groups of 
facilities are not contributing to problems in particular locations. 

TPA commented that, "Over the course of the last year, there 
has been much public concern expressed over the potential 
or perceived impact of natural gas production, gathering, and 
transmission activities in the Barnett Shale area, particularly 
in and around the urban areas. While there have been pub
licly funded health studies and numerous ambient air quality 
studies performed by private consultants, the TCEQ, and other 
publicly funded organizations, none yet have indicated chronic, 
long-term, adverse health effects due to these activities. TPA 
considers protection of public health to be its utmost concern 
and understands the interest of the TCEQ in ensuring that oil 
and gas operations in and around the Barnett Shale demon

strate protectiveness. However, a state-wide remedy is not 
justified or needed to address a potential regional concern. 
Indeed, the Texas Oil and Gas Association ("TXOGA") has 
performed an analysis that demonstrates that even though the 
number of wells in the 9-county DFW nonattainment area has 
grown over the past 10 years, ozone levels have dropped. See 
chart entitled Number of Barnett Shale Wells versus Eight-Hour 
Historical Ozone Levels versus Population in the 9 County DFW 
Non Attainment Area, attached hereto as Exhibit A. Accordingly, 
with no demonstrated harm from these activities, the TCEQ 
may not have a rational basis to implement the full panoply of 
revisions to the OGS PBR and standard permit in the Barnett 
Shale area and certainly is not justified in requiring the full 
implementation of these revisions across the state." 

The commission has not changed the rule in response to this 
comment. As with other operational scenarios covered under 
this PBR, control requirements are not stipulated, only options, 
if emissions cannot meet standards, guidelines, and limits. 

EDF stated that the "TCEQ’s modeling for compressor blow-
downs and pipeline purging stacks does not consider stack-tip 
downwash, which is a non-regulatory default option in AERMOD 
and ISCST3. The TCEQ included stack-tip downwash for all 
other modeled point sources. Excluding stack-tip downwash 
from the modeling study ignores the effects of turbulent eddies 
that form immediately downwind from a stack. The AERMOD 
Implementation Guide (revised March 19, 2009) states that 
stack-tip downwash should be turned off for capped or horizon
tal stacks that are not subject to building downwash. However, 
the compressor blowdown and pipeline purging stacks were 
not represented as horizontal or capped stacks. If stack-tip 
downwash were included in the model, the Table 6 predicted 
concentrations from pipeline purging would increase dramat
ically (blowdowns were unaffected). Our consultant, Source 
Environmental Sciences quantified the increase in predicted 
concentrations due to the inclusion of stack tip downwash. For 
example, using AERMOD with Travis County met data, the unit 
concentrations at a receptor 50 feet away from the purging of 
gas pipeline at a height of 10 feet increase from 1,285 without 
stack-tip downwash to 43,819 with stack-tip downwash, a factor 
of 33 higher. The full results of this analysis are included in 
the tab "Table 6.1" in the spreadsheet entitled "O&G Tables 
Comparison.xls"." 

The commission’s review accounted for reasonable worst-case 
conditions with consideration given to general air dispersion 
model assumptions and operational scenarios. The ISC model 
was developed with assumptions such as: continuous, unvary
ing emissions; no removal of mass from the plume; steady-state 
conditions; and no downwind dispersion. In addition, EPA has 
included equations to calculate a number of effects on plume 
dispersion such as stack-tip downwash. The basis for stack-tip 
downwash was a study conducted in 1941 to determine the 
cause of downwash of stack gases at a power plant in Chicago. 
While EPA incorporated the equations into ISC and has provided 
limited guidance on their use, the commission does not believe 
their use is appropriate for short-duration, non-continuous, 
low-level releases. 

In addition, the small diameter of the stack (6 inches) would not 
likely be affected by aerodynamic affects such that a low pres
sure area develops on the downwind side leading to the associ
ated stack-tip downwash affect. 

Subsequent review of the pipeline blowdowns parameters used 
in the modeling analysis were determined not to be representa-
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tive of the activities occurring. Specifically, the 6-foot diameter 
was not representative. The compressor blowdown parameters 
were determined to be representative for both pipeline and com
pressor blowdowns. 

Devon expressed concerns that "the decisions with respect to 
the timing and stringency of the proposed PBR have been made 
without consideration of the many current and pending federal 
actions, including: The National Emissions Standards for Haz
ardous Air Pollutants (NESHAP), Subpart ZZZZ existing engine 
rule finalized in August 2010; The new one-hour NO2 

National 
Ambient Air Quality Standard (NAAQS) finalized in February, 
2010; The new ozone NAAQS that is expected to be finalized 
in late 2010; The Greenhouse Gas Mandatory Reporting Rule, 
Subpart W, covering oil & gas facilities that is expected to be fi 
nalized in October 2010; The review of many additional oil and 
gas New Source Performance Standards (40 CFR 60 NSPS) 
and NESHAP requirements (including Subparts KKK, LLL, HH, 
and HHH) under consent decree, which are expected to be pro
posed in January 2011; Moving ahead of the federal regulations 
too quickly could result in conflicting and unnecessary regula
tions which could prove problematic to the TCEQ and the regu
lated community." 

TXOGA stated that facilities that do not change the certified char
acter or quantity of emissions should not subject to the BMPs. 
TXOGA also noted that the requirement in the proposed rule 
conflicted with the proposed (b)(5)(B) that stated "Existing au
thorized facilities, or group of facilities, at an OGS under this 
section which are not changing certified character or quantity of 
emissions must only meet paragraph (6) of this subsection and 
subsection (i) of this section." 

The commission has revised subsection (b)(5) in response to 
this comment to clarify which projects trigger the requirements 
of  the rule (including BMP). Adopted subsection (b)(5) excludes 
changes to existing facilities that do not change the character 
and do not increase the potential to emit over previously certified 
emission limits. 

ETC commented that, "The Best Management Practices and 
Minimum Requirements provisions should be revised. As stated 
elsewhere in these comments, modifications that do not change 
the character or increase the quantity of emissions should not 
trigger coverage by the provisions of the new oil and gas PBR. 
The language in the proposed PBR is currently subject to the in
terpretation that the BMP requirements would apply to facilities 
or groups of facilities at a project even if those facilities are not 
changing the character or increasing the quantity of their emis
sions. The confusion originates from language in subsection 
(e)(1), which states that "{e}ach site shall establish and maintain" 
a BMP program. Subsection (e): Add the following sentence to 
the end of subsection (e): "The requirements in this subsection 
(e) are not applicable to existing facilities at an OGS that are not 
part of the project triggering registration under this section."" 

TPA commented that proposed subsections (e) and (f) on oper
ating and control requirements "are too onerous. Proposed sub
sections (e) and (f) of the proposed PBR prescribe various de
tailed and extensive operating and control requirements to which 
facilities must adhere. As noted elsewhere in these comments, 
TPA believes that such prescriptive requirements are inappro
priate, and that the standards should focus on compliance with 
emissions limits, not detailed prescription of the particular means 
by which compliance is achieved. Satisfaction of the general 
emissions limits set forth in the PBR and Standard Permit should 
be sufficient. If TCEQ intends to retain specified operating and 

control requirements, then the agency should understand that 
many of the proposed requirements would require the outlay of 
substantial effort and money. Accordingly, the agency should 
provide de minimis emission thresholds below which such re
quirements would be inapplicable. TPA believes that many of the 
requirements set forth in proposed subsections (e) and (f) are far 
too burdensome and prescriptive for inclusion in a PBR, which by 
definition is reserved for facilities that "will not make a significant 
contribution of air contaminants to the atmosphere (see THSC, 
§382.05196). TCEQ has taken the position that "{a} permit by 
rule is the state air authorization for activities that produce more 
than a de minimis level of emissions but too little for other per
mitting options," but the currently proposed operating and control 
requirements are inconsistent with this concept." Kinder Morgan 
stated the "Prescriptive requirements in subsection (e)  and (f)  
are unrealistic and can cause unintended increases in emissions 
and significant expense to industry. The fact that the PBR would 
prescribe a host of detailed control and operating requirements 
is a major issue. Such prescriptive requirements are unneces
sary. If a site meets the overall emissions limits requirements set 
forth in the PBR, then that is all that should matter; the particular 
means by which the site is able to meet those limits is irrelevant 
to the environment and it should be irrelevant to the TCEQ. The 
inclusion in the  PBR of numerous pages of detailed control re
quirements inject unnecessary confusion and complication and 
make it harder for the regulated community to determine whether 
or not a PBR could be claimed." ETC "objects to the over-reach
ing host of controls and requirements that would be prescribed 
on the Texas oil and gas industry by the PBR and believes them 
to be unnecessary in this proposed rule. If a site meets the over
all emissions limits requirements set forth in the PBR to demon
strate protectiveness, the particular means by which the site is 
able to meet those limits should be irrelevant. The inclusion in 
the PBR of pages of unnecessary control requirements will only 
create confusion and increase costs, with no corresponding ben
efit to public health or the environment." 

ETC also stated that, "The proposed operating and control re
quirements for PBRs are overly burdensome and prescriptive. 
Proposed §106.352(e) and (f) prescribe various detailed and 
extensive operating and control requirements to which facilities 
must adhere. As noted elsewhere in these comments, ETC be
lieves that such prescriptive requirements are inappropriate in 
the PBR, and that the standards should focus on compliance 
with emissions limits; not detailed prescription of the particular 
means by which compliance is achieved. If health impacts are 
not an issue for a specific site, satisfaction of the general emis
sions limits for PBRs (25/250 tpy) should be sufficient. Many 
of the requirements set forth in the proposed subparagraphs (e) 
and (f) are overly burdensome and prescriptive for inclusion in 
a PBR, which by definition is reserved for facilities that will not 
make a significant contribution of air contaminants to the atmos
phere. TCEQ has taken the position that "{a} permit by rule is 
the state air authorization for activities that produce more than 
a de minimis level of emissions but too little for other permit
ting options," but the currently proposed operating and control 
requirements are completely inconsistent with this concept." 

Targa stated "In addition to Targa’s comments on the broad 
controls being required on unaffected equipment, Targa feels 
the control requirements being introduced in the proposed PBR 
go well beyond what Best Available Control Technology (BACT) 
standards would require if these small emission sources went 
through case-by-case NSR permits under 30 TAC Chapter 
116. The PBR should not contain prescriptive controls; the only 
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consideration should be that the site meets the PBR’s emissions 
requirements, regardless of the particular means by which this 
is achieved. Targa understands that the TCEQ needs the PBR 
to be protective, but would like to recommend removing the 
prescriptive control requirements at PBR sites. These sites 
should have small potential emission rates as required in the 
site-wide emission limitations as well as the speciated emission 
rate tables. Not limiting how a site controls its emissions, in 
order to meet the site wide emission limitations of the PBR, 
would allow for more innovative control techniques. Larger 
emission sources already implement control requirements to 
reduce emissions below the PBR thresholds." 

The commission has revised the rule language to state BMP re
quirements are not applicable to existing, unchanging facilities at 
an OGS. The commission is also clarifying that controls speci
fied in the BMP requirements are not required unless a company 
chooses to certify the controlled emissions or if it needs to imple
ment controls to meet the emission limitations of the PBR. The 
commission is requiring companies to certify emissions when a 
control is needed to meet the emission limitations because the 
emissions would not be insignificant if the control did not work 
properly. Proper expectations for the controls are imperative for 
allowing the oil and gas industry to use the PBR for the vast ma
jority of the production operations. 

Pioneer commented that, "Facilities that do not increase the 
previously registered or certified emissions or potential to emit 
should not be subject to section (e) BMPs. This triggers difficult 
BMPs that require expensive retrofits and replacements to other 
equipment at the site, as well potential monitoring programs. 
Further and most important, this provision discourages replac
ing equipment with newer equipment, such as more efficient 
engines that reduce emissions, or adding emission reduction 
equipment. It also discourages replacing equipment due to 
safety or integrity concerns." 

The commission’s goal is to minimize emissions. Technical and 
economic considerations are the main drivers that minimize 
emissions. Efficiency is not the primary consideration. Addition
ally, a replacement facility is a new facility. The commission has 
determined that replacement facilities are new facilities that, at a 
minimum, must meet BMPs and that replacement facilities must 
meet BMPs even if emissions are reduced or unchanged. The 
commission is not aware of how BMPs discourage efficiency. 
In a follow-up discussion by phone with Pioneer on October 
22, 2010, Pioneer indicated the reason that BMPs discourage 
replacements with more efficient equipment because BMPs are 
still applicable even if the emissions remain the same or are 
reduced. The commission is not aware of any specific safety 
and integrity concerns due to BMPs, and the commission would 
need more details about specific concerns. Only the minimum 
BMPs in subsection (e)(1)(A) - (C) are required for new facilities. 
Companies choose to follow any of the remaining BMPs in sub
section (e)(6) - (12). If a company chooses to control emissions 
using one of the additional methods to meet an emission limit 
in the PBR, then the company must follow the requirements of 
the selected BMP. 

TPA commented that, "Subsection (c)(1)(C) - Facility replace
ments that do not increase potential to emit should not trigger ap
plicability of BMPs. As currently proposed, subsection (c)(1)(C) 
of the PBR would subject replacement of any facility - includ
ing a like-kind replacement (see 35 TexReg 6948 (2010) (stating 
that "{p}roposed subsection (c)(1)(C) covers like-kind replace
ment of existing facilities under very specific circumstances")  - to  

the best management practices ("BMP") requirements set forth 
in subsection (e). This provision is in direct conflict both with 
subsection (e) and with the preamble, each of which makes clear 
that TCEQ does not intend for BMPs to apply to existing facilities 
that are not changing the character or increasing the amount of 
emissions. See, e.g., proposed subsection (e) (limiting the appli
cability of subsection (e) to new or changed facilities where such 
changes increase emissions); see 35 TexReg 6949 (2010) (stat
ing that subsection (e) is "not applicable to existing, unchanged 
facilities at an OGS"). The policy expressed in subsection (e) 
and in the preamble is well-founded: if a replacement does not 
change the character or increase the amount of emissions and 
is a continuation of prior practices, then it should not be subject 
to BMPs. Such a requirement is not justified for replacements, 
whether like-kind or otherwise, that do not increase a facility’s 
potential to emit. For all practical purposes, such a "change" 
represents a continuation of prior practices and does not repre
sent an increase in amount or character of emissions." 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "Like-Kind changes have no impact on emissions. 
Strike from rule, §106.261 (5 tpy threshold) reiteration, §106.264 
replacement of facilities for like-kind changes, §106.8 record-
keeping already requires records and is redundant. Please re
move from the rule. Records on equipment specifications and 
operations, including summary of emissions type and quantity." 

The commission notes that the like-kind replacement of oil and 
gas facilities under state statute and federal regulations has al
ways considered replacement facilities to be new facilities. The 
oil and gas industry in Texas has been operating under a policy 
exception memo that allowed this industry to replace like-kind 
components without seeking any new authorization until a regu
lation update occurred. As specifically stated in the September 
1, 2005 memo from Mr. Glenn Shankle, the former executive di
rector of the TCEQ, to the Air Permits Division, this policy "does 
not apply to any other industry or facility type." This memo is 
being rescinded and replaced with this adopted rule. Thus, the 
oil and gas industry must, like all other industries regulated un
der TCEQ rules, consider like-kind replacement of facilities to be 
new facilities or modifications to existing facilities. The commis
sion has revised the rule language to more accurately reflect its 
intent. The commission is not requiring companies to register 
new replacement facilities if they do not increase the previous 
actual or certified emissions, but does expect replacement facil
ities to comply with the required minimum BMPs in subsection 
(e)(1)(A) - (C). The BMP requirements are required as a reason
able set of standards to ensure that these new facilities are well 
operated and maintained to minimize emissions. Since this rule 
specifically evaluated oil and gas facilities, the commission has 
also determined that it is inappropriate to rely on a generalized 
PBR for replacements and §106.264 cannot be used. 

BMP 

EDF recommends "the following BMP: Plunger Lifts and "Smart" 
Well Automation during Well Unloading. Operators often re
move unwanted fluids from mature gas wells through "well un
loading" - practices that lead to venting of methane, HAPs and 
VOCs. One way to remove unwanted fluids without venting while 
also improving well productivity is to install a plunger lift system 
and "smart" well automation system. Plunger lifts use gas pres
sure buildup in the well casing-tubing annulus to operate a steel 
plunger that pushes liquids to the surface. Smart well automa
tion maximizes the efficiency of plunger lifts by routinely varying 
plunger well cycles to match key reservoir performance indices. 
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Natural Gas STAR partners have reported annual gas savings 
averaging 600 thousand cubic feet ("Mcf") per well and increased 
gas production of up to 18,250 Mcf per well, worth an estimated 
$127,750 through the implementation of plunger lifts. Installing 
smart well automation on plunger lift systems typically results in 
an average savings of 500,000 cubic feet of methane per well, 
per year." 

The commission appreciates the information and will look into 
sharing the information in the Pollution Prevention outreach pro
grams. The technology had not been evaluated by the TCEQ 
in sufficient detail and would expand the scope of the proposed 
rule. Therefore, the commission is not including plunger lifts and 
"smart" well automation during well loading in the adopted rule. 
However, companies have the option to choose such systems to 
control emissions wherever they are economically reasonable. 

TPA suggesting revising the first two sentences in subsection 
(e)(1) as follows: "All facilities that are a part of the project trig
gering registration under this section which have the potential to 
emit air contaminants must be maintained in good working order 
and operated properly during facility operations. Each site facility 
subject to this subsection shall establish and maintain a program 
to replace, repair, and/or maintain facilities to keep them in good 
working order." 

The commission has made equivalent changes to subsection (e) 
to clarify that BMP is only applicable facilities related to a project. 

SWEPI commented on "demonstration of BMPs by a mainte
nance program and records management, such as glycol sol
vent maintenance, glow plug maintenance, corrosion control, 
and burner maintenance, should provide adequate control to 
demonstrate rated emissions performance. The addition of a 
temperature indicator (TI) and recorder on the glycol condenser 
offers no added emissions controls benefits if the condenser 
system can be verified as closed with P&ID’s. The company 
is proposing that BMPs demonstrated by a maintenance pro
gram and records management should provide adequate con
trol to demonstrate rated emission performance. The addition 
of a temperature indicator and a recorder to the condenser on a 
closed (no exhaust to atmosphere) glycol dehydrator system." 

The commission is not changing the rule in response to this com
ment. BMPs support good repair of the equipment at the site and 
will allow the equipment to perform its proper and rated function. 
However, it does not guarantee that the equipment will consis
tently run properly, which could result in excess emissions. Prop
erly operating capture, recovery, and control equipment in good 
working order is essential to ensure that facilities are meeting au
thorization limits. As equipment ages, there is tendency for it to 
be less efficient and create more emissions. This is primarily true 
for equipment involving moving between parts. The rule does 
not require emissions from the flash tank and the reboiler (or re-
boiler condenser) vented to a VRU, Flare, or Thermal Oxidizer 
that is designed to be on-line at all times the glycol dehydrator 
is in operation, the control system monitoring (no temperature 
indicator) for the glycol dehydrator is not required. 

ETC commented that, "This subsection requires companies to 
set up a site maintenance plan that is specific to each and every 
oil and gas site and keep associated records. This requirement 
is overly burdensome and restrictive. TCEQ should provide the 
option for development of generic maintenance plans that are 
applicable to multiple facilities as a way to reduce the burden of 
this best management practice (BMP). This subsection also re
quires companies to follow manufacturer’s specifications to en

sure that equipment is operated properly. Manufacturer’s spec
ifications are written for warranty purposes and are designed to 
limit the liability of the manufacturer. These specifications are not 
written as operational standards or limitations. Nearly all equip
ment can be safely and efficiently operated within a range that 
is outside of the manufacturer’s specification requirements. It is 
not appropriate to base a BMP on such specifications." 

TPA commented on subsection (e)(1)(A) (PBR and Standard 
Permit) "Manufacturers’ specifications and recommended pro
grams must be followed. This requirement would mean that 
companies would have to set up a site maintenance plan that 
was individual to each and every oil and gas site and keep asso
ciated records, all of which would be very burdensome. Manu
facturers’ specifications are generally set in a conservative man
ner because they are designed to protect the manufacturer from 
warranty claims and to generate revenue for the manufacturer. 
It would not be appropriate to base a BMP on such specifica
tions. Rather, facility operators should be allowed to determine 
their own maintenance requirements based on their experience 
operating their equipment." 

Exterran stated that, "In both the Proposed Standard Permit 
and the PBR, TCEQ should allow the use of owner/operator 
maintenance programs "in lieu of" manufacturer’s recommend 
programs. Owners and operators have a vested interest in 
maintaining engines consistent with technological limitations 
and good engineering and maintenance practices. Both propos
als currently require any "new facility, group of new facilities or 
changes to existing facilities that increase the PTE or increase 
any emissions at a previously authorized facility" at an OGS site 
to establish a program that includes "Manufacturer’s specifica
tions and recommended programs applicable to equipment per
formance and effect on emissions." Proposed Standard Permit 
subsection (e)(1)(A) and Proposed PBR §106.352(e)(1)(A). We 
request that TCEQ amend both the Proposed Standard Permit 
subsection (e)(1)(A) and Proposed PBR §106.352(e)(1)(A) to 
add the following language: "manufacturer’s specifications and 
recommended programs applicable to equipment performance 
and effect on emissions or, for engines, in lieu of manufacture 
specifications and recommendations, an owner or operator may 
develop and follow a maintenance plan which must provide to 
the extent practicable for the maintenance and operation of the 
engine in a manner consistent with good air pollution control 
practice for minimizing emissions." This provision is consistent 
with the recent NESHAP maintenance requirements imposed 
on SI RICE that require catalytic controls. 40 CFR §63.6625(e). 
Final 2010 NESHAP, 75 FedReg 51570 at 51590 (August 20, 
2010)." 

Devon commented that, "The proposed rule requires each site 
to establish and maintain a program to replace, repair, and/or 
maintain facilities in good working order and shall include man
ufacturer’s specifications and recommended programs applica
ble to equipment performance on emissions. This requirement 
should be deleted entirely or, in the alternative, expanded to al
low the use of "owner/operator BMPs"." 

EDF stated that "the BMP requirements should be revised to 
read: "Compliance with manufacturer’s specifications and rec
ommended programs applicable to equipment performance and 
effect on emissions" 

The commission agrees with the comments and has changed 
the rule language to clarify that any maintenance program estab
lished by a company is acceptable, and where manufacturer’s 

36 TexReg 1096 February 18, 2011 Texas Register 



guidance on such maintenance has a direct correlation to emis
sions. 

EDF commented that the rule should be changed to read: 
"cleaning and routine inspection of all equipment." 

The commission has revised the rule language to include routine 
inspection of equipment. 

Pioneer stated that "a replacement facility may not be able to 
meet the "50 feet from any property line or receptor" limitation in 
the BMP section (e)(3) due to subsequent building of receptors 
since the existing facility was constructed. Please add "replace
ment facility" as an exception to the "50 feet to any property line 
or receptor" limitation in the final rule." 

Subsection (e)(2) states, "Any OGS facility shall be operated at 
least 50 feet from any property line or receptor (whichever is 
closer to the facility). This distance limitation does not apply to 
the following: subparagraph (C) existing OGS facilities which are 
located less than 50 feet from a property line or receptor when 
constructed and previously authorized. If modified or replaced 
the operator shall consider, to the extent that good engineering 
practice will permit, moving these facilities to meet the 50-foot 
requirement. Replacement facilities must meet all other require
ments of this section." This requirement specifically recognizes 
that certain replacement facilities may not be able to meet the 
50-foot set-back requirement. However, the commission will not 
grant a general exception to all facilities that are replacing previ
ously authorized facilities that are located less than 50 feet from 
a property line or receptor. An operator must be able to demon
strate that good engineering practices would not allow the re
placement facility to be moved to meet the 50-foot set-back. Only 
after such a demonstration would the exception to the 50-foot 
set-back requirement be acceptable for the replacement facility. 

Parrish Field Services commented that, "To the extent that TCEQ 
is convinced that minimum distance limits on receptors and/or 
the property line is necessary, NorTex endorses those included 
in the proposal. As was noted by the Sierra Club in the pub
lic meeting, cities have the option of adopting restrictions on the 
location of oil and gas facilities, so the 50-foot distance limit pro
posed by TCEQ may not be necessary. However, if the agency 
concludes that public health cannot be protected absent some 
minimum distance, the 50-foot distance is preferable to an at
tempt to match limits adopted by one city or the other." 

The commission appreciates the support. 

Senator Davis commented that, "The separation distance should 
be increased from 50 feet to 200 feet and 600 feet for new wells. 
This separation is more consistent with other states’ regulations 
(New Mexico). A variance should be available to local govern
ment for modifications based on specific circumstances." 

The Sierra Club and 134 individuals requested to increase the 
minimum separation to receptors from 50 to 250 feet. The Sierra 
Club also stated that "the distance is simply not  sufficiently pro
tective of public health and welfare." 

TRAED and 5 individuals stated that, "Separation to receptors 
should be 250  feet  and 500  feet  would be better for  the public."  

Five individuals and Earthworks Texas Oil and Gas Account
ability Project stated that, "Many municipalities have adopted 
500-foot setbacks for industrial installations to protect their pop
ulation. Industry has moved into the unincorporated areas to 
avoid these setbacks, and some of the oldest OGS are located 
next to residences and schools in these areas. TCEQ regula

tions are the only protection in these areas, and a 50-foot setback 
is not sufficient to provide protection from an OGS containing up 
to 40 pieces of equipment." 

The commission has not changed the rule in response to this 
comment. Due to the unique nature of the oil and gas industry 
and the potential and historical location of various facilities, and 
based on the protectiveness review completed, the commission 
does not agree that 100 feet to 600-foot buffers are appropriate 
or necessary. Depending on the type and quantity of emissions 
released, distance limits for particular combinations of facilities 
are established by compliance with subsection (k). Local ordi
nances in cities and towns can establish greater distance limita
tions and have the option of adopting restrictions on the location 
of oil and gas facilities in their jurisdiction. 

EDF commented that, "New OGS facilities should be no closer 
than 100 feet from any property line or receptor, instead of the 
proposed 50 feet to account for potential uncertainties in disper
sion modeling at short distances under calm wind conditions." 

The commission has not changed the rule in response to this 
comment. Treatment of calm or light and variable wind poses a 
special problem in model applications since steady-state Gauss
ian plume models assume that concentration is inversely pro
portional to wind speed. During conditions of calm winds, one 
would not expect pollutants to disperse over a large area. Gen
erally, concentrations become unrealistically large when calm 
winds are input to the model. Procedures have been developed 
to prevent the occurrence of overly conservative concentration 
estimates during periods of calms. These procedures acknowl
edge that a steady-state Gaussian plume model does not apply 
during calm conditions. Model limitations were taken into con
sideration when determining the predicted concentrations at 50 
feet. In order to account for potential uncertainties in dispersion 
modeling at short distances under calm wind conditions, the re
sults for all sources at 50 feet were set equal to the maximum 
predicted concentration occurring at any distance. For example, 
the maximum predicted result for the 1-meter fugitive is 4,375 
µg/m3 and occurs at the 100 feet receptor. Even though the 
model prediction for the 50 feet receptor was less than 4,375 
µg/m3, the  results  listed in the  table is 4,375  µg/m3. 

Pioneer requested clarification in the rule or preamble on 
"whether movable engines meet the definition of "immovable." 
For instance, engines consist of multiple parts: the base or 
concrete pad the engine may sit on, the piping that connects 
to the engine, and the combustion portion of the engine. The 
concrete pad and piping are typically not movable and are part 
of the engine, whereas the engine itself may be easily swapped 
out with another engine. If the engine has a permanent concrete 
pad or piping, it should be considered immovable and therefore, 
an exception to the "50 feet from any property line or receptor" 
limitation." 

The commission has added language to the rule to allow replace
ments of existing facilities within 50 feet of property lines and re
ceptors. If the facility is modified or replaced, the operator shall 
consider, to the extent that good engineering practice will per
mit, moving these facilities to meet the 50-foot requirement. Re
placement facilities must meet all other requirements of this sec
tion. Whether an engine is "movable" or "immovable" is not the 
basis for determining if an engine is "permanent." However, the 
commission will not grant a general exception to all facilities that 
are replacing previously authorized facilities that are located less 
than 50 feet from a property line or receptor. An operator must be 
able to demonstrate that good engineering practices would not 
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allow the replacement facility to be moved to meet the 50-foot 
set-back. Only after such a demonstration would the exception 
to the 50-foot set-back requirement apply to the replacement fa
cility. The commission has a rule air rule interpretation summary 
memo that describes when an engine is considered a station
ary source and needs an authorization. The memo states that 
"a portable or transportable engine which remains or will remain 
at a single point or location less than or equal to 12 consecutive 
months is not considered a stationary source and no authoriza
tion under Chapters 106 or 116 would be required." This rule 
interpretation memo may be revised in the future. 

TPA stated that subsection (e)(3)(C), "That subsection should 
be struck in its entirety as it is unclear what would be required if 
the facilities were movable and unfixed. The provision basically 
establishes a 50-foot setback from any property line or receptor 
but states that it does not apply to, among other things, "existing, 
immovable, fixed OGS facilities which were constructed and pre
viously authorized, even if modified." It sets up a question of fact 
as to whether facilities are movable or not without consideration 
to costs, engineering design and other factors. The provision 
over complicates what should be a simple authorization mecha
nism." 

The commission has revised the rule in response to this com
ment. The new requirement specifies when companies modify 
or replace a facility, "the owner or operator shall consider, to the 
extent that good engineering practice will permit, moving these 
facilities to meet the 50-foot requirement . . . ." The commis
sion will maintain guidance as to what is reasonably considered 
immovable. The commission encourages companies to move 
existing facilities that are within 50 feet, but is aware that there 
could be legitimate safety concerns in some instances for not 
moving a facility. 

Specific control equipment 

TPA commented that, "The prescribed engine control require
ments are of particular concern. Many of the standards being 
proposed are the sort of stringent requirements that apply to 
NSR permits that are more  comprehensive than PBRs,  and the  
control technology requirements currently being proposed meet 
or exceed MACT and 40 CFR Part 60 NSPS standards. As cur
rently proposed, the PBR’s requirements are akin to the sort of 
controls placed on engines in nonattainment areas. It is not ap
propriate to include such stringent controls in a PBR that: 1) has 
state-wide application; and 2) is meant to apply to relatively in
significant emission sources." 

JLCC commented that they have "been using a liquid catalyst 
(not SCR) (no urea) in conjunction with a patent-pending pump 
to successfully reduce the NOX 

emissions to <5G/hp-hr on CAT 
Lean Burn Engines. The average cost per installation is $3,000 
one-time payment for equipment lease and $700 - $1,000/month 
for liquid catalyst on a 3516 CAT. Reductions in NOX 

were 3.76 
- 4.75 tpy based on average of 3rd party tests (CAT 3516). Also 
achieved VOC, CO reduction and a reduction in fuel use. There 
were lower maintenance costs on equipment with virtually no 
carbon or ash build-up on engine components after using the 
liquid catalyst. This offers a low-cost alternative." 

The commission did not prescribe any particular specific control  
technologies on engines. Emission limits were set allowing for 
the vast majority of engines to continue operation unchanged un
til such time as they are replaced. The dates for older engines 
to meet certain emission limits have been based on typical life 
cycles of those engine types as provided by various stakehold

ers. Companies are not required to upgrade catalysts until 2020, 
or replace engines or turbines to meet the standards until 2030. 
Since companies will amortize capital costs over a 10-year pe
riod, and the closest standard date is in 10 years, there will be no 
new actual costs to meet the standards in the new rule. At the 
time the catalyst, engine, or turbine is replaced, it will be at the 
end of its normal operating life and will have depreciated such 
that there will be no choice than to replace it. 

However, if an applicant proposes to use the referenced control, 
the commission will review it and approve the application if all 
other parts of the rule are met. 

One individual stated that they "Recently filed an odor complaint 
with TCEQ regarding diesel exhaust emissions. The odor was 
so bad it required that he put his family in a motel for the evening. 
The report from TCEQ stated that "continuous operation of three 
diesel generators greater than 400 hp at this site resulted in sig
nificant emissions of nitrogen oxides. An estimate of maximum 
nitrogen oxide for one hour on a complainant’s property using 
a screen model was 380 ppb. Aruba Petroleum should use ni
trogen oxide controls on its diesel engines as his family was ex
posed to more than 10,000 years of nitrogen oxide in 2 months. 
Studies have shown that children on the Barnett Shale have an 
asthma rate of 25 percent versus a national average of 7 per
cent, and his daughter was recently diagnosed with the disease. 
He questions how many more will be diagnosed before TCEQ 
requires electric drills or diesel  filters. Aruba has been found in 
violation of Title 30 and the THSC numerous times in the last 
year. He stated that TCEQ should not make it any easier on a 
bad operator than they obviously have it." 

The commission will require applicants to demonstrate that all 
engines on site are protective of the all NAAQS, including NO2. 
The current one hour NO2 

NAAQS is 188 µg/m3. Under the 
adopted rule, the company will have to show it does not cause an 
impact greater than the NAAQS at any off-site receptor. Diesel 
engines subject to the proposed rule will be required to meet the 
current off-road engine standard, which will greatly reduce nitro
gen oxide and particulate matter emissions compared to older 
engines. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that the "PBR  should  align with 40 CFR  Part  63  Subpart  
ZZZZ, 40 CFR Part 60 IIII, or 40 CFR Part 60 JJJJ requirements. 
The PBR should allow for management practices instead of con
trol requirements such as oil changes/analysis and spark plug 
check. There should be Intervals of 1440 hours as in the NE
SHAP. EPA already evaluated whether or not emissions limits 
were needed for small engines and determined through exten
sive evaluation that emission limits were not needed, only man
agement practices. There are over 10,000 engines in Texas less 
than 500 hp. Complying with this requirement would cost the in
dustry over $140,000,000. This adds additional burden and con
fusion to operators having different requirements from the fed
eral requirements for these small engines." 

ETC commented that in less than 2 years, all engines will be sub
ject to either existing or new engine 40 CFR Part 60 NSPS reg
ulations. Consequently, ETC believes the TCEQ should make 
the proposed PBR consistent with all federal regulations and re
quire engines, glycol dehydrators, and tanks in ozone attainment 
areas to comply with the applicable 40 CFR Part 60 NSPS, NE
SHAP, and MACT requirements. Minor source glycol dehydrator 
emissions were recently reviewed by EPA under the "residual 
risk" review requirements. In addition, the EPA has agreed to 
review all major and minor source 40 CFR Part 60 NSPS and 
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NESHAP regulations for the oil and gas sector and to propose 
any changes within a year. Accordingly, ETC stated that the PBR 
should incorporate by reference 40 CFR Part 60, Subpart JJJJ 
and 40 CFR Part 63, Subpart ZZZZ with the applicable tables 
cited, and should not prescribe requirements that go beyond fed
eral law. 

Exterran commented that, "As TCEQ noted in  the preamble to  
the Oil and Gas Proposal, the cost, time and expense consid
erations for controlling the number of SI RICE in Texas will be 
very significant. These costs can be particularly oppressive and 
less cost effective for small SI RICE, especially when consid
ered together with compliance costs for all SI RICE statewide. 
The Gas Compressor Association (GCA) estimates an industry 
cost of $146,000,000 just to meet the .5 and 1 g/hp-hr standard 
for 4-stroke rich-burn (4SRB) SI RICE under 500 hp in the Pro
posed Standard Permit and Proposed PBR, respectively." 

Exterran also stated that, "Smaller RB SI RICE < 500 hp imple
mentation should have a longer phase -in period in the Standard 
Permit and Permit by Rule (Section A)." 

EPA Region 6 questioned whether the TCEQ has "considered 
the mandatory use of electric motors instead of internal com
bustion engines to drive natural gas compressors to reduce air 
emissions in nonattainment areas?" 

The commission did not change the standard permit in response 
to this comment. The commission believes that mandatory use 
of electric motors would be untenable. There is a common issue 
of lack of electric service at remote sites throughout the state. 
The standard permit applies BACT requirements to all internal 
combustion engines, as well as federal combustion standards to 
the combustion sources affected by this standard permit. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that the "Control requirements on small HP engines rep
resents a great impact to the industry, TCEQ should consider 
an exemption level similar to that of the East Texas combustion 
rules. TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko 
commented that, "Control requirements on small HP engines 
represents a great impact to the industry. TCEQ should extend 
the phase in dates for small HP." 

The commission is not aware of any emission standards for gas-
fired engines manufactured before 2007 in a 40 CFR Part 60 
NSPS and specifically Subpart JJJJ. Therefore, the commission 
cannot rely on a 40 CFR Part 60 NSPS to establish emissions 
standards for these engines. Also, ozone nonattainment is not 
related to 40 CFR Part 60 NSPS, 40 CFR Part 61, 40 CFR Part 
63 NESHAP, or 40 CFR Part 63 MACT regulations, and the com
mission did not use that as a basis for the new PBR. Based 
on technical experience for rich-burn engines less than 500 hp, 
controls are most likely not needed to demonstrate compliance 
with the one-hour NO2 

NAAQS; therefore, the commission re
moved the control requirements for rich-burn engines less than 
500 hp. Based on the commission’s knowledge of catalyst con
trols for engines, there is little incremental cost increase for the 
increased use of catalyst to meet the lower emission rates due to 
the limited life of catalyst with respect to engine life; the phase-in 
times in the new rules should be achievable through the replace
ment of catalyst as part of regular maintenance. Furthermore, 
the commission is comfortable with removing the control require
ments for rich-burn engines less than 500 hp because compa
nies still have to demonstrate compliance with the NO2 

NAAQS 
and demonstrate emissions are protective according to subsec
tion (k). The commission considered the request to incorporate 

by reference the specific federal rule citations in the new OGS 
rules. The commission has decided to not incorporate the spe
cific federal rule citations because the new OGS rules already in
clude citations indicating that OGS must meet the requirements 
of all other state and federal rules. The commission prefers to 
include references to federal rules rather than specifically nam
ing each federal standard because the OGS rules do not have 
to be updated every time the EPA promulgates new standards 
or removes an existing standard, which allows the commission 
to allocate staff to permit reviews to ensure economic develop
ment and ensure public health and welfare. The commission 
has made the new OGS rules consistent with federal rule test
ing, management practices, and recordkeeping wherever possi
ble to reduce duplicative recordkeeping, testing, and monitoring 
efforts to minimize cost to industry while ensuring that the same 
environmental standards are maintained. For engines, the only 
inconsistency with the federal rules was the additional quarterly 
testing requirement, has been changed to semi-annual testing 
as discussed elsewhere. BACT requirements are different from 
the requirements in 40  CFR  Part  60  NSPS  and 40 CFR  Part  63  
MACT, but BACT is not required to be included in the new PBR. 

Cirrus commented that the "engine standards in Table 9 of the 
proposed PBR and Standard Permit are based on engine manu
facture date. If an engine is modified, reconstructed, or relocated 
does it change the "manufacture date" such that the engine be
comes subject to a tighter standard?" 

The commission has not changed the rule based on this com
ment. Relocation does not change the manufacturer or reman
ufacturer date of an engine. Based on federal 40 CFR Part 60 
NSPS rules, if more than 50 percent of the capital cost of a unit, 
such as an engine, is spent modifying or remanufacturing that 
unit (i.e. a facility), then that unit is considered a remanufac
tured unit under 40 CFR Part 60 NSPS rules and is subject to 
the applicable federal rules accordingly. 

Cirrus stated that Table 6 (proposed as Table 9) "(Engine and 
Turbine Emission and Operational Standards) in both the PBR 
and Standard Permit does not provide standards for all possible 
engine manufacture dates. For rich-burn engines greater than 
or equal to 100 HP, standards are presented for engines that are 
manufactured either before January 1, 2011 or after January 1, 
2011 but not ON January 1, 2011. The same problem exists for 
lean-burn engines manufactured on June 18, 1992." 

The commission has clarified the language in subsection (m), 
Table 6 in response to this comment. 

ETC commented that the engine testing requirements proposed 
in the new rule are burdensome and go beyond the require
ments that should be included in a PBR. ETC stated that the 
proposed rule requires biennial engine testing for NOX, CO,  and  
H2CO (formaldehyde) via three one-hour test runs. Currently, 
engines under the existing §106.512 rule require biennial tests 
for only NOX 

and CO  via  three  30 minute test runs.  ETC cur
rently operates approximately 550 active engines in Texas that 
require stack testing. Currently, three 30-minute test runs for 
only NOX 

and CO costs $2,000. Assuming that biennial test
ing is performed on 50 percent of the fleet per year, the annual 
cost is $550,000 under the rules in the existing §106.512. If 
three one-hour test runs for NOX, CO, and formaldehyde cost 
$5,000. Assuming half the fleet is tested in a year, the annual 
cost is $1,375,000. The proposed engine testing requirements 
would increase ETC testing costs by approximately 250 percent. 
The proposed rule also requires quarterly tests for all engines. 
Quarterly tests for all 550 ETC units would require the addition 
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of three emission technicians. ETC stated that this would re
sult in increased overhead costs of approximately $240,000 per 
year. ETC further commented that with the implementation of 
EPA’s recently adopted rules for existing engines, nearly all en
gines will be subject to the new federal testing requirements. 
As stated earlier in these comments, TCEQ should not impose 
testing requirements on engines that are duplicative and incon
sistent. In lieu of these overly prescriptive and very expensive 
proposed engine testing requirements, ETC believes that a Pre
ventative Maintenance (PM) schedule, combined with the fed
eral testing requirements, can ensure efficient and reliable en
gine operation. Typical oil and gas industry engine PM sched
ules include: (i) Top-end overhaul occurs approximately every 
2.5 years, (ii) Complete engine overhauls (engine swings) occur 
approximately every 5 years. As per §106.512, each PM activity 
is followed by an emission test via portable analyzer. 

The commission has changed the rule in response to this com
ment. Periodic monitoring is only required for sources subject 
to Title V Operating Permits for which it is a federally required 
permit condition. Additionally, the commission decided not keep 
the EPA reference method testing requirements in the current 
§106.512 in the new PBR. The commission has aligned the PBR 
with any testing required by federal rules to avoid duplicative 
tests. Based on research of current engines, the commission 
believes that previous engine tests are sufficient for initial test
ing when a new engine is brought on-site if the previous engine 
test was performed on an engine of the same model, year, and 
control system. Tests done for a federal rule may also be used to 
show compliance with the PBR requirements if the requirements 
are the same. In addition, the commission will allow identical 
groups of engines to undergo testing once every 4 years as long 
as half of each group is tested every 2 years. The commission 
has removed the formaldehyde testing requirement from the rule 
and changed the test run duration to match the period of the EPA 
test method. Advancements in engine technology and efficiency 
over the last 25 years have led to new engines with much lower 
emission rates. In addition, the 40 CFR Part 60 NSPS Subparts 
IIII and JJJJ and 40 CFR 63 MACT ZZZZ require testing and es
tablish more stringent emission limits for VOCs, NOX, CO,  and  
formaldehyde than the previous §106.512. Therefore, the com
mission believes that the new PBR rules will achieve the same 
emission standards while reducing duplicative testing require
ments. This change represents a savings of thousands of dol
lars a year for each engine, which will allow companies to focus 
their resources on upgrading or replacing older, more inefficient 
engines to reduce emissions. 

One individual asked if there a testing frequency guide available 
to satisfy the environmental impact concerns and still be fiscally 
responsible to the industry. 

The commission has changed the rule in response to various 
comments on reasonable, but necessary, testing for engines to 
ensure public health and welfare while minimizing the economic 
impact on oil and gas companies to allow companies to focus 
their resources on upgrading older, higher emitting engines. 

TXOGA, Anadarko, Noble, ExxonMobil, and GPA commented 
that, "Any compressor or heated vessel operating at an OGS will 
have nitrogen oxides and other combustion-related emissions. 
Thus, based on the generally simple production operations at a 
typical OGS and as explained in more detail in these comments, 
a PBR or standard permit is the appropriate mechanism to au
thorize air emissions at an OGS. TXOGA contends, however, 
that these relatively simple operations do not merit the degree 

of regulation that would result from the Proposed Rules. In fact, 
as OGS are comprised of a series of fugitive emission sources 
and are subject to federal New Source Performance Standards 
("40 CFR Part 60 NSPS") and National Emission Standards for 
Hazardous Air Pollutants ("NESHAPs") just as other similar fugi
tive emission sources are under the TCEQ rules, TXOGA ques
tions the need to subject OGS to more stringent requirements 
at this time. It is TXOGA’s understanding that the federal NSPS 
and NESHAPs, are currently under review by EPA and are likely 
to be revised soon to impose more stringent requirements on 
OGS. TCEQ should wait to see what changes will be made at 
the federal level so that potentially inconsistent requirements are 
not imposed at the state level that will place Texas operators at 
an economic disadvantage relative to similar operations in other 
states." 

The commission revised §106.352(j) in response to the com
menter’s concern about duplicative requirements to include 
the following: Other requirements, including but not limited to, 
federal recordkeeping or testing requirements,  can be used  
to demonstrate compliance if the other requirements are at 
least as stringent as the associated requirements in the table 
below." The commission did not change rule language in di
rect response to the remainder of this comment because the 
commission believes that there is not necessarily a correlation 
between simplicity and magnitude of emissions, impacts, etc. 
The regulatory need for updating §106.352 is different than what 
the US EPA must consider when promulgating 40 CFR Part 60 
NSPS or 40 CFR Part 61, 40 CFR Part 63 NESHAP rules. The 
proposed PBR will allow duplicate requirements done to comply 
with a federal rule to also be used for state purposes which 
will minimize any additional cost to industry. The new OGS 
rules are consistent with federal rules testing, management 
practices, and recordkeeping where possible. For the new 
OGS standard permit, BACT requirements must be met. The 
requirements for  BACT  are not  the same as 40 CFR  Part  60  
NSPS and 40 CFR Part 63 MACT. Some of the federal rules 
and proposed federal rules apply to only very new sources (that 
is, facilities). The TCEQ is obligated to examine all facilities 
when proposing a PBR rule. The TCEQ attempted to allow any 
federal requirements to be acceptable for the proposed PBR. 
The TCEQ is obligated to examine BACT for all facilities when 
adopting a standard permit rule, but not for a PBR. 

EDF stated that, "This provision should be revised to read: "all 
seals and gaskets in VOC or H2S service shall be installed, reg
ularly checked, and properly maintained to prevent leaking." 

The commission agrees with the comment and believes it is an 
obvious BMP physically inspect equipment regularly for obvious 
problems. Leaks represent lost revenue and have potential neg
ative impacts on off-site receptors. The rule is adjusted to clarify 
quarterly physical inspection is required. 

EDF commented that the fugitive requirements be revised to 
read: "Damaged or leaking valves, connectors, pumps, com
pressors, and agitator seals found to be emitting VOCs in excess 
of 10,000 ppmv as determined using a portable analyzer, found 
by AVO inspection to be leaking (e.g., dripping process fluids), or 
found leaking using the alternative work practice shall be tagged 
and replaced or repaired according to the schedule for repair set 
forth in section (7)(D)." 

The commission partially revised the requirement in response to 
the comment. The requirement refers to "components found to 
be emitting VOC in excess of 10,000 ppmv leak definition us
ing EPA Method 21, found by visual inspection to be leaking 
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(e.g. whistling, dripping or blowing process fluids or emitting hy
drocarbon or H2S odors) or found leaking using the Alternative 
Work Practice in 40 CFR §60.18(g) - (i) shall be considered to be 
leaking and shall be repaired, replaced, or tagged as specified" 
which can refer to any leaking component whether it is damaged 
or not. Components may leak because temperature and pres
sure changes can cause components to loosen or wear out over 
time. 

TIPRO commented that, "The AVO inspection frequency pro
posed in §106.352(e)(7)(A) contradicts what is proposed on Ta
ble 8 and should be clarified and made consistent." 

Pioneer commented that the proposed fugitive requirements "are 
in direct conflict with Table 8, Site LDAR Program (G) which 
states, "AVO inspections shall occur quarterly for BMP and at 
least weekly in concert with required instrument monitoring pro
grams by operating personnel walk-through and be recorded." 
Encana commented on §106.352 (e) and Standard Permit Ta
ble 8, §106.352(e)(7)(A) "Corresponding to the frequency es
tablished in 49 CFR §192.706 (relating to Transmission Lines: 
Leakage Surveys) all fugitive components shall be all inspected 
by audio, visual, and olfactory (AVO) observation, at intervals not 
exceeding 15 months, but at least once each calendar year. En
cana Response: The proposed frequencies are potentially con
flicting and could cause confusion." 

The commission has revised the BMP, and where fugitive mon
itoring is necessary, the frequency can match the credit needed 
for compliance. For new facilities, a simple quarterly physical in
spection is being required. 

Shell supports using the "provisions of 40 CFR Part 63, SUB
PART HH, OIL AND NATURAL GAS PRODUCTION 40 CFR 
Part 63 MACT STANDARD, which includes exemptions from 
fugitive control of ancillary equipment and compressors where 
production is <10 percent wt VHAPS. SWEPI proposes that sites 
using 40 CFR  Part  63,  Subpart HH should be able to exempt 
their equipment/piping/compressors from fugitive control when 
the equipment/piping/compressors contain less than 10 percent 
by weight VHAPS." 

The commission did not change the rule in response to this com
ment. The proposal is not in accordance with TCEQ fugitive 
guidance. 

A recent study showed that fugitive emissions in the Barnett 
Shale region alone were estimated at 26 tons per day of VOCs, 
with 18 tons per day inside the Dallas-Fort Worth metro area. At 
a minimum, OGS in the Dallas-Fort Worth nonattainment area 
should be required to conduct more routine inspections - monthly 
at a minimum - and repair leaks within 3 days. At the very least, 
the PBR  should  require repair  within 15 days,  consistent  with  the  
proposed standard permit." 

The commission believes companies want to and will be re
sponsive to large leaks because it directly affects their revenue. 
The more routine seeps and drips are expected and reasonable 
scheduling of limited maintenance and repair professionals is 
appropriate. The standard fugitive calculation methods account 
for emissions from leaking components. The commission has 
revised the rule to become effective on April 1, 2011 for new 
sites constructed in the Barnett Shale, including Archer, Bosque, 
Clay, Comanche, Cooke, Coryell, Dallas, Denton, Eastland, 
Ellis, Erath, Hill, Hood, Jack, Johnson, Montague, Palo Pinto, 
Parker, Shackelford, Stephens, Somervell, Tarrant, and Wise 
Counties. 

TIPRO and Encana commented that the "TCEQ should consider 
that operators commonly lease equipment, especially compres
sors, and that contractual agreements may not allow the opera
tors to repair or replace equipment or components at will. TIPRO 
recommended that the TCEQ further considers the general im
plications of the proposed rule changes concerning contracted 
equipment." 

The TCEQ is revising the requirements with respect to instru
ment fugitive monitoring requirements for the PBR and placing 
the requirements in subsection (m), Table 9 to be applicable 
only when necessary for meeting emission limitations. Particu
lar sites at which contractual obligations would inhibit the repair 
of the leaking equipment in accordance with this rule authoriza
tion, will need to be addressed in case by case permitting. As 
noted above the commission is not mandating the use of instru
ments for LDAR. Where a company is applying an instrument 
LDAR program to dramatically reduce emissions the week walk 
through is required and accounts for the overall 30 percent re
duction in emissions from components that are not instrument 
monitored. 

Old Town Neighborhood Association stated "in all phases of oil 
and gas production facilities should have best available emis
sion control mandates as well as more frequent inspections and 
maintenance." 

The commission agrees with this comment and believes the 
BMP standards written in the rule ensure that facilities are 
meeting authorization limits and equipment is kept in good 
working order. 

TIPRO comments that "operators routinely fix leaks they find us
ing audio, visual or olfactory inspection as part of their normal 
job duties. Additionally, leaks create potential safety hazards for 
the operator on location. There is no environmental benefit by  
requiring operators to record their walk-through unless a leak is 
found. As a BMP, operators conduct several inspections on a 
regular basis for different purposes (safety, maintenance, etc.) 
or compliance with other regulatory agencies requirements. As 
long as the operator ensure that fugitive components in the gas 
service are included in the most appropriate of these inspections, 
an equivalency with the AVO method can be claimed." 

Encana commented on Table 8 PBR §106.352 and Standard 
Permit - Category - Site LDAR Program - (G) "Audio, visual and 
olfactory inspections shall occur quarterly for BMP and at least 
weekly in concert with required instrument monitoring programs 
by operating personnel walk-through and be recorded Encana 
Response: Operators fix leaks they find using audio, visual or ol
factory inspections, Operators fix these leaks as part of their job 
duties because leaks are a loss of product and therefore a loss of 
revenue. Additionally, leaks create potential safety hazards for 
the operator on location. There is no additional environmental 
benefit by  requiring operators to record their walk-through unless 
a leak is found. A requirement to record a walk-through where no 
leaks are found only provides additional enforcement risk to op
erators over recordkeeping, The requirement to record a weekly 
walk-through should be stricken from the proposed regulation 
and recordkeeping should only involve leaking components." 

The TCEQ is revising the requirements with respect to instru
ment fugitive monitoring requirements for the PBR and placing 
the requirements in subsection (m), Table 9 to be applicable only 
when desired by a company to certify lower emission potential 
or when necessary and elected for meeting emission limitations. 
The new BMP language maintains a physical inspection quar-
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terly with the simple check box kind of record with notes of leak
ers as suggested. When a company chooses the more exten
sive LDAR program for emission reductions, the weekly check 
on components is required. The commission believes operators 
can be and generally are attentive and responsive to leaks be
cause leaks represent lost revenue. 

TPA commented that subsection (e)(6) "relating to fugitives 
needs to be clarified. The applicability of this provision is 
uncertain. It is not clear if this subsection is designed to apply 
to all existing fugitives or to new fugitive components as was 
expressly stated by the original drafters of this subsection in 
(e)(7)." 

The commission is revising the BMP with respect to fugitive com
ponents and emissions to make it dramatically simpler and less 
costly and clearer. The BMP applies to all fugitive components 
at a site, but does not require any instrument monitoring. The 
operator must know the components on site to estimate the  un
controlled emissions. The commission is now only requiring that 
the operator take a look once quarter to make sure the compo
nents are not obviously leaking. The commission wants to en
courage any company that wants to use an instrument monitor
ing program at a site to dramatically reduce the fugitive emission 
potential. If a company elects to use the instrument monitoring 
to take credit for the emission reductions, to meet emission lim
itations or certify lower emissions, they will need to comply with 
the monitoring requirements as prescribed in subsection (e)(7) 
and Subsection (m), Table 9 with demonstrations and records in 
subsection (m), Tables 7 and 8. 

Senator Davis commented that, "To protect the public, leaking 
components should be repaired or replaced within 7 to 10 days, 
depending on parts availability." 

Representative Burnam proposes that leaking components be 
repaired within 72 hours after a leak is found at a manned site 
and 15 days at an unmanned site except under extenuating cir
cumstances. 

The commission has not changed the rule in response to this 
comment. In Chemical Plants and Refineries with a significant 
number of components and trained maintenance staff that work 
around the clock, the commission expects that the repair or re
placement can be reasonably accomplished in 15-days. How
ever, resources and equipment are not as readily available at 
OGS, and additional time is appropriate for the typical seeping or 
dripping component. Where feasible, companies are presumed 
to repair leaks as quickly as possible,  especially large leaks, be
cause they are losing product. 

One individual commented that the only significant source of 
VOC’s that may not be addressed is from pneumatic controllers 
and pneumatic pumps and provided calculation worksheets 
used to assess these emissions. "Most oil and gas facilities 
have many chemical pumps, at least one on every chemical tank 
that operates 24/7. Some of these pneumatic pumps (Wilden 
and Yamada) emit significant VOC’s when operated frequently 
to move fluids. The individual typically conducts a count of all 
controllers at a facility and accounts for them under one EPN 
(PC1). The same for chemical pumps. Pneumatic fluid pumps 
are calculated separately. These pumps have an emissions 
stack/port, and should not be considered fugitive. I don’t want 
any more regulation than we have, but I want this latest revision 
to be comprehensive." 

EPA Region 6 questioned whether the TCEQ has "considered 
eliminating natural gas-actuated pneumatic devices by requiring 

the replacement with the installation of low- or no-bleed pneu
matic devices at all new facilities and along all new transmission 
lines, retrofitting or replacement of existing highbleed pneumatic 
devices with low- or no-bleed pneumatic devices, require the use 
of pressurized instrument air as the pneumatic fluid instead of 
natural gas, or ensure that all natural gas actuated devices dis
charge into sales lines or closed loops, instead of venting to the 
atmosphere." 

The commission has not made a change based on this com
ment. The technology had not been evaluated in sufficient detail, 
would expand the scope of the rule and cannot be added in this 
rulemaking. The commission has historically treated these emis
sions as fugitive emissions and will continue this practice since 
these emissions are not normally large in amount. The commis
sion expects that computer programs, manufacturer’s emissions 
factors, industry emission factors, ideal gas law, or another ap
propriate method be used to estimate the emissions. 

EDF recommends "the following BMP: Installation of BASO 
Valves on All Gas-fired Heaters. Crude oil heater-treaters, 
gas dehydrators and gas heaters located at exploration and 
development sites have pilot flames which can be extinguished 
by strong winds, causing the venting of natural gas. BASO 
valves automatically shut off the flow of natural gas upon the ex
tinguishment of the pilot flame, thereby preventing unnecessary 
pollutant and methane losses. BASO valves are operated by a 
thermocouple that senses the  pilot  flame temperature and do 
not require electricity or manual operation. They are therefore 
ideal for remote locations. Capital costs are negligible, with 
each valve costing less than $100, and savings can be as great 
as 203 Mcf year for a 1,000 barrel per day heater-treater that 
experiences a flameout period of 10 days annually. Payback 
depends on how often the pilot flames go out and for what length 
of time. Typically payback occurs in less than 1 year. A clean air 
standard based on the installation of BASO valves could result 
in significant product savings and emission reductions." 

The commission appreciates the information and will look into 
sharing the information in the Pollution Prevention outreach pro
grams. The technology had not been evaluated by the TCEQ in 
sufficient detail, would expand the scope of the rule and cannot 
be added in this rulemaking. The fugitive monitoring requires 
leaks which are observed from the compressor to be repaired 
or replaced. The commission plans to research this information 
further for inclusion in a future update to this rule. The commis
sion also would like to clarify that the situation where the pilot 
flame is extinguished by a strong wind represents an unautho
rized emission, commonly called an upset, which would need to 
be reported under 30 TAC Chapter 101. 

EDF recommends "the following BMP: Replacing Compressor 
Rod Packing From Reciprocating Compressors. Reciprocating 
compressors are one of the largest sources of methane emis
sions at natural gas compressor stations. Methane emissions 
are produced by leaks in the piston rod packing systems used 
in the compressors - especially from older systems. Replac
ing compressor rod systems reduces methane emissions, in
creases savings, and results in greater operational efficiencies 
and equipment life-spans. Average gas savings equal $6,055 
a year and far exceed the $540 implementation cost and the 
payback is 2 months. This, along with other strategies such 
as improving operating practices when compressors are taken 
off-line and replacing old flanges and fittings along pipeline, are 
expected to yield 0.9 MMT CO2 

annually and save the oil and 
gas industry $17 million in annualized net savings." 
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EDF recommends "the following BMP: Replacement of Wet 
Seals with Dry Seals on Wet Seal Centrifugal Compressors. 
Centrifugal compressors are widely used throughout the natural 
gas production and transmission sectors. Seals on rotating 
shafts  are used to prevent  natural gas losses from compressor 
casing. Many of these seals use high-pressure oil as a barrier 
against escaping gas. These types of seals, referred to as "wet" 
seals, produce methane emissions when the circulating oil is 
stripped of the gas it absorbs. Dry seals use high-pressure 
natural gas instead of oil to prevent gas losses. They also have 
lower power requirements, improve compressor and pipeline 
operating efficiency and performance, enhance compressor 
reliability, and require significantly less maintenance. A dry seal 
can save about $315,000 per year and pay for itself in as little 
as 11 months. One Natural Gas STAR partner who installed a 
dry seal on an existing compressor reduced emissions by 97 
percent, from 75 to 2 Mcf per day, saving almost $187,000 per 
year in gas alone. " 

EDF recommends "the following BMP: Leak Detection and Re
pair at Compressor Stations in the Transmission and Storage 
Sectors. Compressor stations occur throughout the natural gas 
transmission and storage sectors and act to compress the gas 
to varying pressure points to overcome pressure losses that oc
cur along a long-distance pipeline. According to EPA, compres
sor stations in the transmission sector alone account for approxi
mately 50.7 Bcf of methane emissions annually. A leak detection 
and repair program, similar to that already required for equip
ment and compressors located at natural gas processing plants, 
see 40 CFR Part 60, Subpart KKK, offers a cost-effective way 
to prevent and eliminate emissions from compressor stations. 
Baseline surveys done by EPA partners have revealed that the 
majority of leaks come from a small number of parts, mostly 
valves, and that once these parts are identified, cost-effective 
repairs can be streamlined to accomplish maximum emissions 
reductions and gas savings." 

The commission appreciates the information and will look into 
sharing the information in our Pollution Prevention outreach pro
grams. The technology had not been evaluated by the TCEQ 
in sufficient detail, would expand the scope of the proposed rule 
and cannot be added in this rulemaking. The proposed fugi
tive monitoring would require leaks which are observed from the 
compressor to be repaired or replaced. 

HCPHES "is supportive of the proposed Permit by Rule and 
Standard Permit changes as they address some of the issues 
Harris County has witnessed and documented at oil and gas fa
cilities. Specifically, Harris County has visual Gas FindIR confir
mation and documentation that OGS facilities have uncontrolled 
emissions from points specifically addressed in the proposals." 

The commission has changed the BMP to only require a quar
terly physical inspection. Instrument monitoring requirements 
are reserved for sites where monitoring reduction credit is nec
essary to meet the emission limitations. The use of an infrared 
camera is an option not a requirement. The commission encour
ages sites to use the incentive program in Chapter 101. The 
commission is revising the requirements with respect to instru
ment fugitive monitoring requirements for the PBR and placing 
the requirements in subsection (m),  Table  9  to be applicable only  
when a company chooses to certify emissions to a level below 
the maximum potential to emit, or when it is necessary to limit 
the maximum potential to emit to meet the emission limitations. 
Where additional monitoring is necessary to meet the emission 
limitations, the enhanced monitoring will be applicable to all fugi

tive components associated with the registration for impact pur
poses within the quarter mile impact evaluation area. The BMP 
applies to simple quarterly physical inspections. All components 
are expected to be kept in good working order as designed. 

The commission has revised the LDAR requirements of the PBR 
to only be required when necessary for meeting emission limita
tions. Sites where an LDAR program is not necessary to meet 
the emission limitations will be required to physically inspect all 
components quarterly. The commission believes companies do 
this as a practical matter even more frequently, but the require
ment provides a baseline environmental spot check, which will 
address large leaks. As suggested the commission is requiring 
all operators, who choose to implement an LDAR program, to 
also inspect fugitive components once a quarter. The protective
ness evaluation is site-wide, which will require an accurate com
ponent count. Then, if the company wants, or needs to use an 
instrument aided LDAR program to establish dramatically lower 
emission potential, the company may use a standard prescribed 
approach as noted in the adopted subsection (m), Table 9. Table 
9 also allows the optical imaging approach to gain reductions as 
noted. 

SWEPI commented that their experience in using the "camera 
over a wide range of conditions, and verified with bagging or high 
flow sampler type measurements, shows that 0.004 lbs/hr leak 
detection is a reasonable threshold for location gas processing 
(natural gas and condensates) at operating temperatures. This 
would support less frequent monitoring. Emissions reductions 
would  also be achieved relative to Method 21 by inclusion  of  
difficult to monitor components." 

The commission is revising the instrument fugitive monitoring re
quirements for the PBR and placing the requirements in subsec
tion (m), Table 9 to be applicable only when necessary for meet
ing emission limitations. The requirements are adjusted to allow 
the alternative work practice in lieu of EPA Method 21. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "The leak definition given in §106.352(e)(7)(B) is 
10,000 ppm. References to other values should be removed." 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "Method 21 monitoring at all sites is unnecessarily 
burdensome. Also, this reference contradicts the requirement 
given in §106.352(e)(7)(A), i.e. annual testing." 

The commission has only required the LDAR programs with in
strument monitoring when they are necessary to meet emission 
limitations. There are several approaches available that apply 
different leak definitions depending on the program selected. 
The site may use the leak definition necessary to meet the emis
sion limitation. 

Encana commented on Table 8 PBR §106.352 and Standard 
Permit - Category - Site LDAR Program - (F) "Any open-ended 
line or valve which is a repair or replacement not completed 
within 72 hours shall be monitored on a weekly basis except that 
a leak is defined as any VOC reading greater than background. 
Encana stated this requirement is not clear. If the requirement is 
to monitor weekly until repaired, this is impractical to implement 
for operators with hundreds of locations, many of them remote, 
there is no environmental benefit to monitoring for the leak over 
simply assuming the component leaks until repaired. This is an 
unnecessary and costly requirement with no additional benefit 
and should be stricken from the proposed rules." 

ADOPTED RULES February 18, 2011 36 TexReg 1103 



The commission is revising the requirements with respect to in
strument fugitive monitoring requirements for the PBR and plac
ing the requirements in subsection (m), Table 9 to be applicable 
only when desired by a company to certify lower emission po
tential or when necessary and elected for meeting emission lim
itations. Where a company elects to apply an instrument moni
toring LDAR program minimally capping of all open ended lines 
is required to eliminate the leak potential. The 72-hour check is 
associated with open ended lines created during maintenance 
activities, the majority of which are expected to be returned to 
normal in a few hours. In the rare cases where the activity will 
leave an open ended line in place for more than 72 hours  the  
company should either cap it or monitor it to be sure it is not 
leaking. The language for the PBR has been adjusted to allow 
that check to cover up to a 45-day turnaround (not expected at an 
OGS) or conduct 30 rechecks. Based on representations from 
companies the need to monitor open-ended lines for extended 
maintenance periods at OGS should be extremely rare. 

Encana commented on Table 7 - Fugitive component monitoring 
and repair program or LDAR. "In addition, the response factor of 
the instrument for a specific VOC of interest shall be determined 
and meet the requirements of Section 8 of Method 21 .  .  .  .  In lieu  
of using a hydrocarbon gas analyzer and EPA Method 21, the 
owner or operator may use the Alternative Work Practice in 40 
CFR Part 60, §30.18(g) - (i). Encana Response: Encana agrees 
that response factors are important to ensure proper demonstra
tion of compliance with Subpart KKK, However, it appears that 
many of the proposal LDAR testing requirements are BMPs, It 
is unrealistic to believe mechanics and roustabout crews will un
derstand and know when to apply which VOC response factor. 
Encana recommends that the requirement to consider response 
factors be removed from the proposed rules." 

SWEPI commented on the LDAR "For OGS, TCEQ Alternative 
Work Practice (AWP) should be an option in lieu of Method 21, 
not in addition to Method 21, as is required in 30 TAC Chapter 
115 and EPA AWP. For OGS a requirement to use method 21 
as part of the AWP is redundant and offers no value in terms 
of added emissions reductions. The AWP emissions reduction 
model was based on refineries where there is a high component 
density and low leak thresholds. The mass of emission reduc
tions and required repairs with Method 21 would generally be 
significantly less than already permitted emissions from natural 
gas supplied instrument control emissions. These are produc
tion sites, mostly in rural areas, and mostly in ozone attainment 
areas." 

The commission is revising the instrument fugitive monitoring re
quirements for the PBR and placing the requirements in subsec
tion (m), Table 9 to be applicable only when necessary  for meet
ing emission limitations. The requirements are adjusted to allow 
the alternative work practice in lieu of Method 21. 

Shell considers the "voluntary Texas AWP (TAC Title 30 Part 1 
101.153) using Smart LDAR as a reasonable option for monitor
ing. Consideration should be given to the fact that the Texas Vol
untary AWP was adopted just recently for the purpose of encour
aging the use of optical gas imaging and establishing incentives 
for its use. Significant emissions reductions can be achieved 
with the AWP and the initial investment in cost and training us
ing an IR  Camera will encourage use by operators and environ
mental staff for safety and MSS activities. For owner/operators 
who volunteer  for inclusion  in  the AWP, there should be no re
quirements to use traditional portable analyzers associated with 
Method 21 and verification of repair should be permitted with the 

IR camera. However, 2 years of video recordkeeping require
ments should be used instead of the proposed 5 year storage 
requirement to reduce the information storage burden while pro
viding adequate retention period for any internal or agency re
view. Although this frequency may be less stringent for a state 
program than the Federal AWP, the 2 year retention period is a 
valid and reasonable records retention allowance since the pro
gram is voluntary." 

The commission is not mandating the use of instruments for 
LDAR as BMP, only when emission reduction is necessary to 
meet emission limitations. If this results in more oil and gas com
panies volunteering for the AWP that would be an excellent out 
come. The 5-year retention for the AWP  is part of that rule and  
not within the scope of this analysis. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko stated 
that, "The fugitive monitoring program described is entirely too 
cumbersome and costly for remote oil and gas facilities. Re
move this requirement. Alternatively, revise to "A) A monitoring 
program plan must be maintained that contains, at a minimum, 
the following information: (i) The job position of the person per
forming the monthly AVO observation. (ii) Designation of where 
the records will be maintained for AVO observations. (i) an ac
counting of all the fugitive components by type and service at 
the site with the total uncontrolled fugitive potential to emit es
timate; (ii) identification of the components at the site that are 
required to be monitored with an instrument or are exempt with 
the justification, note the following can be used for this purpose: 
(a) piping and instrumentation diagram (PID); or (b) a written or 
electronic database.; (iii) the monitoring schedule for each com
ponent at the site with difficult-to-monitor and unsafe-to-monitor 
valves, as defined by Title 30 Texas Administrative Code Chap
ter 115 (30 TAC Chapter 115), identified and justified, note if an 
unsafe-to-monitor component is not considered safe to monitor 
within a calendar year, then it shall be monitored as soon as 
possible during safe-to-monitor times and a record of the plan 
to monitor shall be maintained; and (iv) the monitoring method 
that will be used (audio, visual, or olfactory means; Method 21; 
the Alternative Work Practice in 40 CFR §60.18(g) - (i)); (v) for 
components where instrument monitoring is used, information 
clarifying the adequacy of the instrument response; (vi) the plan 
for hydraulic or pressure testing or instrument monitoring new 
and reworked components."" 

Encana commented on Table 8 PBR §106.352 and Standard 
Permit - Category - Site LDAR Program - (A) (I) "an accounting 
- of all  the fugitive components by type and service at the site 
with the total uncontrolled fugitive potential to emit estimate; En
cana Response: Actual counts of all fugitive components are ex
tremely difficult and burdensome on operators, This requirement 
should be reserved for larger facilities and engineering estimates 
should be allowed for the smaller facilities. Encana asserts this 
requirement should only be required for facilities that emit greater 
than 80 percent of Part 70 Major Source thresholds." 

The commission has changed the rule in response to this and 
other comments. The PBR requires as a result, only a quarterly 
physical inspection for leaks which must be repaired. All other 
LDAR or monitoring requirements are voluntary and applicable 
only if chosen for credit by the operator. 

Encana commented on Table 8 PBR §106.352 and Standard 
Permit - Category-Site LDAR Program - (A)(ii) "identification of 
the components at the site that are required to be monitored with 
an instrument. Encana Response: Encana asserts this require
ment should only be required for facilities that emit greater than 
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70 percent of Part 70 Major Source thresholds. Additionally, re
quiring an LDAR program for potentially only small portions of a 
facility would be too difficult to manage." 

The commission is revising the requirements with respect to in
strument fugitive monitoring requirements for the PBR and plac
ing the requirements in subsection (m), Table 9 to be applicable 
only when desired by a company to certify lower emission poten
tial or when necessary and elected for meeting emission limita
tions. Application of this new rule only occurs where companies 
modify or add new facilities in accordance with state regulations. 

TPA argued that "Another major flaw in the PBR is that it would 
prescribe a host of detailed control and operating requirements. 
TPA believes that such prescriptive requirements are unneces
sary  and have no  place  in a PBR. If a site meets  the overall  emis
sions limits requirements set forth in the PBR, then that is all that 
should matter; the particular means by which the site is able to 
meet those limits is irrelevant to the environment and it should 
be irrelevant to the TCEQ. The inclusion in the PBR of numerous 
pages of detailed control requirements would inject unnecessary 
confusion and complication and would make it harder for the reg
ulated community to determine whether or not a PBR could be 
claimed." 

The commission has changed and clarified  the rule to emphasize  
that control systems are optional and chosen by the operators to 
rely upon as needed. If a control is used to reduce emissions, the 
commission has determined it is essential that these systems are 
designed, operated, monitored, and records kept which demon
strate the reductions are actually achieved. 

ConocoPhillips suggested "the following issues related to BMPs 
and other standards: a) There should be no duplicate standards 
for facilities where federal standards exist, e.g, engines. b) 
TCEQ should allow for a 180 period between the publication of 
the final rule and the effective date so that oil and gas industry 
can plan for successful implementation of the rule." 

The commission has changed the rule in various subsections 
and agrees portions of this comment. The commission has in
cluded language to allow for the use of existing records or use 
records for federal requirements and not require duplicative doc
umentation. The commission has postponed the effective date 
for new projects until April 1, 2011. 

ETC commented that the "PBR would prescribe paint color re
quirements for storage tanks and process vessels. This is an 
overly prescriptive and unnecessary requirement. As previously 
stated in these comments, if emissions at a site are being con
trolled to protective levels, through whatever means, additional 
control should not be required, At most, any tank color require
ment that remains in the PBR should be moved to subsection 
(e) dealing with BMPs, and should be optional. Another problem 
with (f)(1) is that the subsection, as currently written, would apply 
to all tanks, even tanks with minimal throughput or that contain 
only water. Notwithstanding the fact that the tank paint require
ment should be removed from the PBR, this provision should be 
rewritten to clearly state that it does not apply if the tank through
put  is less than a de minimis threshold, or if the tank contents 
contain <10 percent by volume VOC. (f)(1)(C): The color require
ment does not apply to tanks in transmission service. (f)(1)(D): 
The color requirement does not apply to tanks with true vapor 
pressure of compound at storage conditions >1.5 psia." 

TPA commented on Subsection (f)(1) "Tank color requirements. 
This subsection would prescribe paint color requirements for 
storage tanks and process vessels. This is an unnecessary 

requirement. As stated elsewhere in these comments, if emis
sions at a site are being controlled to acceptable levels, through 
whatever means, then there is no reason why the additional 
control of a prescribed paint color should be imposed on oper
ators. At most, any tank-color requirement that remains in the 
PBR should be moved to subsection (e) dealing with BMPs." 

TPA stated that, "Another problem with the subsection, as cur
rently written, would apply to all tanks, even tanks with minimal 
throughput or that contain water only. If the paint-color require
ment is kept in the PBR, then it at least should be rewritten to 
make clear that it does not apply if the tank does not meet a 
specified de minimis throughput level, or if the tank contains < 
10 percent by volume VOC, or if the tank emissions are less than 
1 tpy. (f)(1)(C): "The color requirement does not apply to tanks 
in transmission service."; (f)(1)(D): "The color requirement does 
not apply to tanks with true vapor pressure of compound at stor
age conditions < 1.5 psia."; and (f)(1)(E): "The color requirement 
does not apply to tanks with emissions that are less than 1 tpy."" 

Encana commented that, "This "painting" requirement appears 
to include storage tanks, process vessels, and temporary liq
uid storage tanks indistinctively. Encana recommends that this 
provision be revised to exempt vessels with a diminims (sic de 
minimis) throughput level or tanks containing < 10 percent by 
volume VOC." 

Fasken "has seen the cost estimates provided by the Permian 
Basin Petroleum Association to install smokeless combustors 
on flares, purchase and operate vapor recovery units, and paint 
tank batteries in reflective colors. Fasken believes the potential 
costs associated with these proposals would be an economic 
hardship for many independent operators. Fasken disagrees 
with TCEQ’s analysis that there would be no significant eco
nomic effect and states that TCEQ needs to perform an eco
nomic analysis as required by THSC, §2001.0225. Fasken is 
concerned about the immediacy of the implementation of these 
regulations and that all operators will be scrambling to purchase 
equipment and get facilities into compliance, adding to the eco
nomic hardship. Fasken believes that the heart of the proposal 
is dramatically lowered standards for VOCs, H2S, and SO2. No  
other gas producing state has limits this low. Fasken proposes 
that the regulation be withdrawn and a new coordinated effort 
between TCEQ and the industry begun. Input from the oil and 
gas community is critical to balanced regulation. " 

Devon commented that, "The proposed PBR requires that "tanks 
and vessels" shall be of a color that minimizes the effects of solar 
heating (including but not limited to white or aluminum). It also 
requires that a VRU  be  installed on a new  or  modified tank that 
cannot be painted white or other reflective color. Devon recom
mends that the term "vessels" be modified to read "atmospheric 
storage vessels" such that it is clear that the solar absorbance 
(sic absorptance) requirements do NOT apply to pressure ves
sels or enclosed process, non-emitting equipment where paint 
color has no direct impact on emissions. Additionally, it is not 
technically feasible to require the installation of a VRU based on 
tank color and should be removed from the (f)(1) citation. The 
successful operation of a VRU depends on many factors, includ
ing an adequate vapor rate and a low pressure delivery point at 
the site, which is unrelated to the color of a tank. Finally, it is 
strongly recommended that a VOC emission threshold be ap
plied to the working and standing emissions estimation, such as 
5 tpy, so there is a technical basis supporting this costly require
ment." 
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ConocoPhillips is "requesting that the requirement that tanks 
need to be painted with a reflective color in order to minimize 
emissions not apply to fiberglass tanks and to tanks  with  actual  
emissions less than 1 tpy. If the emissions from a tank are 1 tpy 
or less, the additional reductions by painting a tank a different 
color will be a fraction of a ton, thereby reducing the cost effec
tiveness of this type of control." 

The commission has changed the rule. Tank paint color is not a 
requirement, however the commission highly encourages com
panies to consider low absorptancy colored paint when the tank 
is initially painted or repainted to minimize the financial cost. A 
paint color with a low solar absorptance can reduce the amount 
of emissions from process vessels and can be of great finan
cial savings to producers. This control is not mandated by this 
rule, the requirements are an option where paint color is needed 
to meet the emission limitations of this rule. The color require
ments are the minimum acceptable reflective standard if control 
is deemed necessary. Furthermore, the companies may choose 
to use any tank color that can reasonably meet the 0.43 solar 
absorptance factor reference in AP-42. This solar absorptance 
factor includes the color tan, used to reduce unsightliness since 
it is a "landscape-neutral color." 

SWEPI commented that, "It is proposed that all tanks are painted 
white to ensure that solar absorbance of the tanks is 0.43 or 
less. Although painting a grey tank white may impact bulk liquid 
temperatures to some extent and emissions may be slightly low
ered, this is a process and asset function and not an emission 
source subject to rule. In addition, allowing black to minimize 
vapor entrainment in a design is valid. Nevertheless, using the 
relative solar absorbance of a light grey versus white tank (from 
API 19.1 Standard) and calculating the relative bulk temperature 
difference from the API 19.1, 4th edition, only approximately 2.2 
degrees F difference is generated between white and light grey 
painted tanks. An alternative consideration should be given to 
paint only the fixed roof with a white overcoat and allowing the 
sides remain original." 

TIPRO commented that, "Some production facilities use one 
tank for both oil and water storage and rely on the dark color to 
facilitate separation. TCEQ uses "condense" when the proper 
word in this context appears to be "liberate." The commission 
should clarify the rule so that tanks can be painted black when 
used as part of the separation process and how this is claimed 
and documented. TIPRO further comments that this require
ment is overly prescriptive, and the cost benefit does not add 
up." 

Tank paint color of a low solar absorptance is optional and tanks 
or vessels purposefully darkened to facilitate the separation 
process are exempt from color requirements. Dark color could 
be useful in heavy high wax content crudes and to aid the rate 
of oil water separation when that is a purpose of the tank. Tank 
paint color standards for solar absorptance were referenced 
from Table 7.1-6 in Compilation of Air Pollutant Emission Factors 
(AP-42). While the temperature difference associated with the 
difference between white and light gray paint may be small, an 
increase in temperature will increase emissions. Therefore, the 
agency feels it is important to set a limit in order to minimize the 
potential emissions of a site. The commission agrees with the 
commenter that liberate is a more logical term, but because of 
revisions to the rule, the term is no longer included. 

Akzo Noble asked "how a company may determine if their tank 
color falls within the boundaries of the 0.43 or less standard? 
EPA’s document referenced in the proposed rule is fairly vague. 

Tan was listed but I’m curious how the TCEQ will determine if a 
tan is too dark." 

Tank color solar absorptance can be determined by referencing 
Table 7.1-6 in the Compilation of Air Pollutant Emission Factors 
(AP-42) document. Additionally, applicants can contact paint 
providers to determine the rating of paints most applicable to this 
requirement. The color tan was reference from the AP-42 doc
ument mentioned above which has the color listed with a solar 
absorptance rating of 0.43 in good condition. 

Jones Blair Paint recommended "a high gloss tan color to meet 
the proposed solar radiation absorptance value. They also com
mented that TCEQ specify a coating system for tanks with the 
VOC emission rate of 100 grams per liter (g/l). The current VOC 
limit in Texas for industrial coatings is 350 g/l. "It makes little 
sense to set a regulation for low emissions of the gas and use 
a high VOC product to paint the tanks." Recommend a separate 
rule for those tanks that are painted white only." 

The commission has revised the rule to not require a particular 
paint color. Applicants who choose to follow the optional painting 
requirements of this rule, painting of the tank will have to meet 
either PBR §106.263 and/or §106.352 along with any other reg
ulatory requirements such as 30 TAC Chapter 115 and 40 CFR 
61, 63 NESHAP. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko 
requested clarification on "What constitutes a "record of main
tenance of paint color and vessel integrity." Clarify that the color 
requirement does NOT apply to Process Vessels, but rather 
Storage Vessels. Non-emitting equipment, such as enclosed 
pressurized process vessels, should NOT have a solar absorp
tance specification since there are no direct emissions from 
these equipment types." 

The commission will accept sufficient documentation from ei
ther the tank manufacturer or paint producer establishing that 
the vessel was manufactured according to intended design. Ad
ditionally, the documentation should demonstrate that the paint 
applied to the vessel meets the appropriate solar resistant re
quirement. For existing vessels, a recorded visual inspection of 
tank integrity and conditions will satisfy recordkeeping require
ments. This documentation is only required when a company 
chooses to paint a tank to meet emission limitations. 

Jones-Blair Paint Company (JBP) commented "1) As a part of 
the rule 2010-018-106-PR, set the coatings VOC limit for all pe
troleum AST’s in the state at 2.8 lbs/gallon, 330 grams/liter. (The 
present AIM Industrial Maintenance Coatings limit in Texas is 3.5 
lbs/gallon, 420 grams/liter. All tanks would include liquid natural 
gas, gasoline, diesel and crude oil whether on production sites 
or bulk storage facilities. This would be a significant reduction 
of better than 20 percent of hydrocarbon emissions for the coat
ings alone. This could prove to be enticing to the EPA along 
with the emission reduction of the fuels in the tanks after coating 
them with the specified coatings. Proof of concept of the sys
tem is available  to  you as provided by CARB  for  AST’s for  gaso
line. 2) Consider painting all tanks with Jones-Blair Acrylithane 
H2S #45080/99951 aliphatic acrylic urethane high gloss (90 + 
when measures at 60 degrees) bright white. This could include 
the natural gas tanks that are now Tan. These coatings are in 
the 63 percent volume solids range and have superior gloss re
tention for several years and will not chalk like epoxies or con
ventional alkyd type coatings. (Chalky or dull paint films will not 
have the reflectance values that non-chalking high gloss does.) 
The 2.8 lbs VOC coating systems are currently in place in Texas 
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for ExxonMobil bulk storage gasoline tanks as well as many 
others. Should Tan continue to be a consideration for natu
ral gas, the same coating could be used in the 90+ gloss and 
non-chalking, Jones-Blair Acrylithane H2S Urethane, item code 
A2W-xxx/99951 Tan Gloss. 3) In conjunction with #2, it would 
be  advisable  to use a 2 inch vent pipe with  PV  Valve to keep  the  
standing vapors in the tanks. This is similar to what CARB has 
done with the gasoline storage tanks in CA. (Rule VR-301-A.) 
Should you need product information on the PV valve, I can send 
the information on the one specified by CARB as produced by 
Husky Corporation. The specified coating system along with the 
PV valve could reduce emissions down to as little as 1 lb per 
thousand gallons of fuel. That is at least 3 times less than your 
proposed rule for Tan colored tanks. As far as I know, the current 
vent cover in Texas is a mushroom type open vent that simply 
keeps rain out of the tanks and allows the hydrocarbon vapors 
to escape. Standing loss vapors could mean as many as 5 - 6 
lbs of hydrocarbon emissions per 1,000 gallons of fuel. 4) One 
commenter provided Technical Data Sheets and MSDS for both 
the Acrylithane H2S Urethane topcoat white as well as the Ure
prime Epoxy Urethane Primer for your perusal." 

The commission appreciates the information and will look into 
sharing the information in the Pollution Prevention outreach pro
grams. The VOC content of coatings appropriate for OGS has 
not been evaluated by the commission in sufficient detail, would 
expand the scope of the proposed rule, and cannot be added in 
this rulemaking. 

The City of Fort Worth commented that "ordinances regulating 
gas drilling in many cities including Fort Worth disallow white 
and reflective metal tanks and require "neutral colors" for tanks 
to reduce the potential for visual clutter and to ensure that the fa
cilities do not diminish the aesthetics of the surrounding commu
nity. This creates a conflict between the proposed rules and City 
ordinance." The City of Fort Worth also commented that "more 
importantly, using paint color is an inefficient emission control 
technique that by TCEQ’s own estimates has a maximum VOC 
control efficiency of approximately 40 percent. In contrast, con
trol devices on tank stacks and vents such as vapor recovery 
units, flares, thermal oxidizers, and carbon adsorption units gen
erally have control efficiencies in excess of 95 percent of VOC 
emissions. Furthermore, paint color does not provide as effec
tive control of flash emissions, which by some accounts are the 
majority of VOC and HAP emissions from many tanks." The City 
of Fort Worth also commented that "TCEQ should require control 
devices on all OGS tanks including those below a 10 tpy thresh
old due to the density of sites and proximity to densely popu
lated areas in the Barnett Shale region. With respect to major 
sources in nonattainment areas such as Dallas-Fort Worth, Low
est Achievable Emission Rate (LAER) is the appropriate control 
standard and it is not clear if that standard has been used in de
veloping the standard permit requirements aside form reference 
to other rules that may not, in and of themselves, address all 
emission units at oil and gas sites." 

PBPA commented that, "The requirement that petroleum storage 
tanks be painted reflective colors will impose substantial financial 
cost to operators and result in an unsightly visual blight across 
the landscape where operators could otherwise, at their discre
tion, paint their tanks more landscape-neutral colors. If such a 
requirement is to remain in the final rule, it should be keyed to 
the gravity of the oil stored as tank heating losses are substan
tially great for condensates than for crude oils." 

The commission has revised the rule to not require a particular 
paint color except when a company chooses to paint a tank to 
meet emission limitations. Additionally, the oil and gas standard 
permit may not be used to authorize major sources. 

TPA commented that, "The PBR would allow companies to pro
vide contract information to TCEQ in order to demonstrate the 
existence of prior commitments that would prevent compliance 
with tank color requirements. Information deemed confidential 
or sensitive by the providing party may be redacted or submitted 
under seal." 

EDF commented that, "The TCEQ should revise this section to 
allow for the possibility that an outreach and education campaign 
to municipalities, homeowners associations, and other parties 
could result in amendments to existing requirements affecting 
tank color. Specifically, should the law, ordinance, or contract 
requiring a color other than white be repealed or otherwise can
celled in the future, then this exception should expire within 6 
months of the effective date of such an action, and compliance 
should be required." 

The commission has revised the rule to not require a particular 
paint color except when a company chooses to paint a tank to 
meet emission limitations. Since the tank color is optional, the 
commission has not included a requirement for compliance after 
a law, ordinance, or contract requiring a color other than white 
is repealed. The proposed language regarding confidentiality 
would be declaring,  certain  information  to be  held confidential 
without a legal review indefinitely. The commission will continue 
to accept confidentially submitted information by an applicant as 
currently published in all permit application guidance. If there is 
an open records request, the commission will coordinate with the 
Texas Attorney General’s Office to determine the confidentiality 
status of the submitted information in accordance with state laws. 

Akzo Noble asked "how "good" and "poor" paint condition would 
be determined as referenced in EPA Table 7.1-6 PAINT SOLAR 
ABSORPTANCE FOR FIXED ROOF TANKS?" 

The commission believes that the definition of "good" condition 
in regards to tank color as: Paint shall be applied according to 
paint producers recommended application requirements if pro
vided and in sufficient quantity as to be considered solar resis
tant. Paint shall be maintained in and in no way may compromise 
tank integrity. The agency defines "poor" condition as: Paint that 
has either not been applied according to paint producers’ recom
mendations or applied in insufficient quantity to be considered 
affective as solar resistant. Additionally, if the paint is not main
tained properly (chips) or compromises tank integrity (holes). 

SWEPI commented that, "If a tank is painted grey and is in good 
condition, allowances should be made to only repaint the tanks 
white when normal wear would dictate repainting. There are no 
incentives or credits for repainting existing grey tanks with good 
paint condition considering the costs associated with painting a 
complete tank battery may be over $1,000,000, which is well 
below the PBR cost estimates for tank painting ranging from 
$6,000 to $20,000. As written, the proposed PBR would re
quire rebuilding an existing asset in good condition with perhaps 
only marginal benefits obtained at a very high cost. New tanks 
or tanks with poor paint condition scheduled for a regulatory 
required mandatory landing and inspection should be painted 
white, off-white, or aluminum with an initial solar reflectivity in
dex of 0.49 (aged white or beige)." 

The commission’s tank paint color requirements are optional ex
cept when a company chooses to paint a tank to meet emission 
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limitations and only intended for periods when tank initial paint
ing or repainting are required. Therefore, the financial burden 
associated with tank painting is a necessary cost of operational 
procedures if needed. Furthermore, the agency has allowed the 
use of any tank color that can reasonably meet the 0.43 solar 
absorptance factor reference in AP-42. This solar absorptance 
factor includes the color tan which has been demonstrated as a 
color most pleasing as a "landscape-neutral color." 

EDF commented that it supports the requirement that "tanks be 
painted white or other reflective color to reduce emissions, or 
that a VRU be used. The TCEQ should require existing tanks in 
the East Texas Region to meet the requirement within 1 year of 
the start of operation of a new source triggering an OGS PBR 
authorization at the site." 

Tank color is not a requirement, however the commission highly 
encourages companies to consider low absorptancy colored 
paint when initial painting or repainting are required. 

EDF recommended that for claims of control efficiency above 80 
percent, the TCEQ require companies to submit a written jus
tification in addition to the proposed enhanced monitoring and 
testing." 

The commission has reassessed the available data and con
curs with industry and EPA positions that support the use of the 
GRI-GLYCalc program with proper data to estimate the efficiency 
of an add-on condenser for a glycol reboiler that captures water 
and BTEX. A company will need to provide the GRI-GLYCalc re
port, detailed records, and information that will support the actual 
expected efficiency and emissions. The commission has also 
updated subsection (e)(8) to specify that all appropriate calcula
tion methods are used consistent with protocols established by 
state and federal regulators. 

Devon commented that "the rule proposal requires that glycol 
dehydrator condensers may claim up to 80 percent control with 
"appropriate monitoring" and greater than 80 percent with en
hanced monitoring, which includes BTEX condenser stack test
ing. From Table 8, the rule further explains that continuous tem
perature monitoring is required to claim 80 percent efficiency, 
which represents an undue cost burden, particularly for remote 
unmanned OGS. Devon recommends that weekly manual tem
perature readings be recorded and records maintained that doc
ument the temperature is less than the maximum temperature 
represented in the GRI-GlYCalc simulation used for permitting, 
which should be adequate to claim up to 90 percent efficiency. 
Claims greater than 90 percent would perform the enhanced 
monitoring, which includes continuous temperature monitoring 
and stack testing. The proposal allows for 80 percent VRU ef
ficiency with basic monitoring and up to 99 percent efficiency 
with enhanced monitoring. There appears to be a lack of techni
cal basis for deriving the 80 percent efficiency and Devon main
tains that 95% efficiency with basic monitoring is more consis
tent with other state permitting programs and is more in line 
with the 30 TAC Chapter 115 nonattainment tank rules (30 TAC 
§115.112(a)(3)). For tank hatches and openings with proper gas
kets and seals, 95 percent capture allows for 5 percent downtime 
throughout the year." 

The commission has reassessed the position and data and con
curs with industry and EPA positions that support the use of the 
GRI-Gly Calc program with proper data to estimate efficiency of 
an add-on condenser for glycol reboiler that would capture wa
ter and BTEX. Proper operation of a glycol dehydrator requires 
appropriate set up and monitoring. Where add-on control to a 

flash tank vent and the glycol reboiler vent are not needed only 
basic unit monitoring is appropriate. Where a company elects to 
certify or needs to prove lower emissions with add-on controls in
cluding a condenser on the reboiler vent, additional control mon
itoring is required. Relief for the condenser temperature monitor 
and other parameters is available where all the vents are always 
controlled with combustion or recovered with a VRU. 

SWEPI commented that it is Nordon’s opinion that sampling at 
the exhaust of the combustion is by far the most cost effective 
and reliable place to sample. If recovery efficiency (condenser) 
or oxidation efficiency (combustor/heater) is required then more 
sampling or modeling is necessary." 

The commission has reassessed the position and data and con
curs with industry and EPA positions that support the use of the 
GRI-Gly Calc program with proper data to estimate efficiency of 
an add-on condenser for glycol reboiler that would capture wa
ter and BTEX. A company will need to have the detailed record 
and information that will support the actual expected efficiency 
and emissions. As suggested sampling of combustion exhaust 
can be done  effectively  and only if a company elects to claim 
enhanced efficiency of a combustion control device is sampling 
required. 

El Paso stated that the "TCEQ should include an exemption for 
dehydrator still column condensers (sometimes referred to as 
"BTEX units") where the venting of non-condensable vapor is 
directed to a combustion device." 

The commission has revised the requirements for glycol dehy
drator controls and is allowing the monitoring of the combustion 
control when the dehydrator vents are always directed to that 
control. 

SWEPI commented that, "Condensers Effectiveness should not 
require testing of process components. Sampling when sample 
ports exist should be at the discretion of the operator as part of 
the maintenance program and not a permit condition." 

The commission has changed the rule to clarify the requirements 
that no requirement for any air condenser effectiveness or glycol 
dehydration unit testing exists. Condenser effectiveness depend 
s on many parameters. If a glycol control is needed to meet the 
PBR limitations, there are many voluntary controls/combination 
of controls that may be selected for various emissions reduc
tions. Glycol dehydration testing is not required. Rich/lean gly
col sampling is one method of estimating the glycol dehydrator 
emissions instead of the common computer program, GLYCalc. 
One voluntary control would be to once weekly monitor the con
denser outlet exhaust temperature to the atmosphere and use 
GLYCalc to estimate the emissions. Condenser effectiveness 
depends upon many factors. 

The Sierra Club commented that, "The PBR and standard permit 
should ensure boilers and engines comply with requirements of 
the Texas SIP." 

The commission did not change rule language for this comment. 
The commission believes that language in the new OGS rules 
sufficiently indicates that owners and operators must also com
ply with other applicable rules, including state of Texas SIP rules. 

TPA commented on the VRU requirements. "In order to meet the 
proposed requirements, operators would have to set the VRU to 
allow the introduction of a substantial amount of additional air. 
Introduction of large amounts of oxygen into a combustible en
vironment would create unacceptable unsafe operating condi
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tions. In addition, VRUs are proposed for technically infeasible 
applications, including the control of amine vent stacks." 

The commission is not requiring a minimum control efficiency for 
VRUs in the PBR and agrees that VRUs should never be oper
ated in an unsafe or dangerous manner. If an operator elects to 
use a VRU for control to meet emission limitations of this rule or 
to comply with a controlled emission certification, the VRU must 
be designed operated and monitored to show how it is achiev
ing the claimed control. The commission encourages the use 
of VRUs where feasible, safe, and appropriate; and operators 
should not propose them for control where this is not the case. 

TXOGA commented that, "Sites with a backup VRU should be 
able to claim 100 percent capture, and sites without backup 
VRUs should claim 100 percent for all operations other than 
planned maintenance, which will vary from site to site. They 
commented that at, most sites, VRUs, are down only one 
hour/month for VRU planned maintenance. Other sites are 
down up to eight hours/month. Any downtime that is not a result 
of planned maintenance would then be subject to reporting 
under §101.201 or §101.211." 

The TCEQ concurs  where an automated backup system is in 
place and provides redundant assurance of control then 100 per
cent control can be claimed. Please note the TCEQ wants to 
encourage recovery over destruction control, but applicability of 
control is based on the need to meet emission limitations or cer
tify controlled emissions. Emissions during any down time of 
a pollution control device when the source is operating normally 
are considered normal source emissions, not maintenance emis
sions. If emissions from a source will occur during planned main
tenance of a control device, those emissions must be compliant 
with the emission limitations of the rule. 

One individual submitted an article American Oil and Gas Re
porter Mar 2005 regarding VRUs. 

The commission appreciates the information and has reviewed 
the article regarding VRUs. As such, many of the issues the 
article addresses have been included in the VRU portion of the 
rule. 

Hy-Bon stated that "the minimum criteria for a compressor skid 
to be considered a VRU - consistent with the definitions given 
for VRU’s in workshops given across the country by the Natural 
Gas STAR program, and the same list presented at the TCEQ 
Pollution Prevention workshops done in 2008, see article Amer
ican Oil and Gas Reporter Mar 2005." 

Hy-Bon provided details on VRUS. "Requirements which define 
a VRU: 1) Package must have a pressure sensing device on the 
tanks or on the skid (typically attached to the tanks via a sep
arate sensing line) which actively monitors gas pressure in the 
tanks, 2) Package must have a PLC or similar computer sys
tem which controls the unit for extremely low pressures (allows 
automated starts, bypass and shutdown depending on volumes 
of vent gas), 3) Package must have a bypass system to circu
late gas between the compressor and the inlet or suction vessel 
(allows for unit to run while gas pressure builds back up in the 
tanks), 4) Package must utilize the correct compressor style for 
wet gas compression. (rotary vane, rotary screw, scroll or ven
turi (educator) style compressors can be used effectively; recip
rocating compressors are not recommended) - the one excep
tion to this rule are specialty reciprocating compressors utilizing 
plunger designs specifically designed to capture extremely wet 
gas streams. These units are generally very expensive and used 
only in low volume, high discharge pressure scenarios where 

there is literally no other viable option. The overwhelming ma
jority of reciprocating compressors used in upstream natural gas 
compression have piston designs which are not effective in wet 
gas, vapor recovery applications. Is it also important that the pro
duction system is properly configured to effectively capture vent 
gas. 1) Piping from the tanks to the VRU should slope downward 
with no visible liquid traps (U traps). 2) Tanks should be mani
folded together when possible. 3) A gas blanket system should 
be utilized; sized to backfill gas into the tanks  at  the same rate  
at which oil/condensate will be removed. 4) Pressure sensing 
device should be located on the top of the tanks, or connected 
to the tanks via a pressure sensing line. 5) All relief valves and 
tank hatches should be secure and seal properly, properly main
tained and in good working order. - see additional details in Gas 
STAR VRU presentation and the TCEQ workshop VRU presen
tation." 

The commission concurs that VRUs should be properly designed 
and operated with the correct equipment. The commission does 
not believe it is appropriate to dictate specific design require
ments as suggested, but believes records to show design is ad
equate and monitoring to show emissions are captured is basic. 
Monitoring to clearly show when emissions are released is ap
propriately enhanced. 

Devon commented that, "The proposal allows for 80 percent 
VRU efficiency with basic monitoring and up to 99 percent effi 
ciency with enhanced monitoring. Sampling and analytical costs 
are comparable." 

TIPRO commented that, "VRU control efficiency default is typ
ically set at 95 percent as a universal default across all state 
permitting programs. Setting this level at 80 percent appears 
arbitrary and the rule is unclear as to what the "enhanced moni
toring" requirements entail." 

EDF commented that, "For claims of control efficiency above 80 
percent, a written justification must be submitted to the TCEQ in 
addition to the proposed enhanced monitoring and testing." 

VRUs may claim up to 100 percent control for units where ba
sic design function and additional design parameters are prac
ticed and appropriate monitoring, as listed in subsection (m), Ta
ble 8 of this section for vapor capture and recovery, is applied. 
Subsection (m), Table 8 has been clarified to differentiate the 
enhanced monitoring requirements. VRUs may claim up to 99 
percent control for units where additional design parameters are 
practiced but monitoring is not applied. For VRUs where only ba
sic design functions are practiced and monitoring is not applied, 
a control efficiency up to 95 percent will be acceptable. Table 8 
in subsection (m) is being clarified to differentiate the enhanced 
monitoring requirements. A VRU’s design and operation repre
sented in the registration should be consistent with its capability. 
Enhanced monitoring is proposed to ensure that higher efficien
cies are achieved. 

SWEPI commented that for "Combustors/Flares One approach 
is to have a TI {temperature indicator} with auto igniter pilot 
to claim 90 percent efficiency, then to verify by gas analysis, 
flow rate, and burner tip velocity that the combustor meets the 
requirements of 40 CFR §60.18 and a 98 percent destruction 
efficiency. Although a one-time measurement should be suf
ficient to demonstrate 40 CFR §60.18 compliance, for MMS 
{sic MSS} demonstration conditions, a velocity measurement or 
engineered estimation with a manual blow down condition and 
also with a VRU out of service condition should be sufficient 
to support compliance. Also, calorimeters or CEMS analyzers 
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on OGS flares are not economically viable options. The com
position is historically high-BTU gas that well exceeds 40 CFR 
§60.18 BTU requirements and the composition does not change 
significantly." 

The commission has not updated the rule in response to this 
comment. Neither calorimeters nor CEMS analyzers are re
quired for flares by the rule. The rule does require that the 
both normal operations and MSS activities are in compliance 
with all applicable rules including the minimum heating value and 
maximum velocity requirements to ensure that good combustion 
which results in the destruction of the waste gas. 

Targa commented that the additional requirements. The Addi
tional Requirements for flares in subsection (f)(5): The require
ment includes all flares, even emergency flares. Many mid
stream natural gas compressor stations and gas plants have 
flares that are used exclusively for emergencies or upset events, 
specifically when the field pressures up and needs to be relieved. 
It should be noted that these events are not even allowed to be 
authorized by NSR permits. The standards of design in 60.18 
should not be required. Sonic and ultrasonic flares used fre
quently in the natural gas upstream and midstream businesses 
are not able to comply with the velocity requirements in 40 CFR 
§60.18(f)(4). The EPA has been clear in stating that such flares 
were not contemplated in 40 CFR §60.18. These flares are well 
suited for sites with no steam assist, no reliable power for air as
sist, and are considered a reliable design for 98 percent combus
tion and smokeless design. The option for these flares should 
be included in any flare design requirement." 

The commission’s objective is to assure properly designed and 
operated equipment is utilized where control is required for the 
PBR. Engineered sonic and ultrasonic flares were not expected 
to be common place in the oil field and were not evaluated for this 
rulemaking. The TCEQ will evaluate appropriate design criteria 
for these sources and consider adding them in future rulemaking. 
New authorizations for installation of these devices at sites will 
require case-by-case NSR permitting. 

ETC and TPA commented that, "Emergency flares should be 
excluded from these provisions because they cannot meet the 
conditions of 40 CFR §60.18, which is a requirement under sub
section (f)(5)(A). New and modified flares used for control of 
emissions from production or planned MSS, emergency, or up
set uses may claim design destruction efficiency of 98 percent 
and must be designed  and operated in accordance  with  the fol
lowing." 

The commission maintains that flares designed for any purpose 
including emergency or upset need to effectively and efficiently 
combust the waste stream. The parameters and requirements 
in 40 CFR §60.18 have been found to meet the goal of efficient 
combustion and thus are appropriate to design to for all situa
tions where a standard flare is used. While not every possible 
emergency or upset can be anticipated an emergency flare’s de
sign will be based on the plausible and fail-safe designs of the 
process equipment and those scenarios can and should fit in  
the prescribed requirements for flares in this rule. Only the pi
lot and or sweep gas emissions need to be accounted for in an 
authorization and all upsets or emergencies should be reported 
or recorded as appropriate per the air general rules of 30 TAC 
Chapter 101. 

Fasken commented that they have "seen the cost estimates 
provided by the Permian Basin Petroleum Association to install 
smokeless combustors on flares, purchase and operate vapor 

recovery units, and paint tank batteries in reflective colors. 
Fasken believes the potential costs associated with these pro
posals would be an economic hardship for many independent 
operators. Fasken disagrees with TCEQ’s analysis that there 
would be no significant economic effect and states that TCEQ 
needs to perform an economic analysis as required by THSC, 
§2001.0225. Fasken is concerned about the immediacy of 
the implementation of these regulations and that all operators 
will be scrambling to purchase equipment and get facilities 
into compliance, adding to the economic hardship. Fasken 
believes that the heart of the proposal is dramatically lowered 
standards for VOCs, H2S, and SO2. No other gas producing 
state has limits this low. Fasken proposes that the regulation be 
withdrawn and a new coordinated effort between TCEQ and the 
industry begun. Input from the oil and gas community is critical 
to balanced regulation." 

The commission has revised the PBR to not mandate control 
unless it is necessary to meet emission limitations of the rule. If a 
company can establish that their facilities and operation at their 
location are unique and should not need to meet the emission 
limitations of this rule they may apply for a case-by-case NSR 
permit. 

An individual commented that, "§106.352(f)(5) states that flares 
used for control of emissions from production, planned MSS, 
emergency, or upset uses may claim design destruction effi 
ciency of 98 percent. TCEQ guidance "Flare and Vapor Oxidiz
ers, October 2000, RG-109" allows 99 percent for C3 and less. 
The individual questions which efficiency applies." 

The commission revised the rule to allow claims of 99 percent 
efficiency for combustion of compounds containing only carbon, 
hydrogen and oxygen with less than three carbon molecules. 
This was not originally proposed for this rule due the complicat
ing nature of the calculation to establish the maximum potential 
rate of the two different sizes of compounds and the expectation 
that only propane would be relevantly adjusted in the evalua
tion. However, it may be important in controlling to meet the 25 
tpy upper limit of the rule and may become important it methane 
and ethane control become requirements in the future. Addi
tional records are necessary to address the use of the 99 per
cent factor and it is not required to be applied if the reduction is 
not needed to meet the emission limitations of the rule. 

TXOGA commented that, "Some of these sites that produce sour 
gas do not have a way to get sweet gas for the flare pilot. Piping 
in sweet natural gas will cost millions and is not practical. As long 
as you meet the PBR, it should not matter if the gas is sweet or 
sour." 

The commission understands that there may be unique situa
tions in remote locations where access to or importing sweet gas 
for fuel is impractical. The rule was revised to accommodate this 
potential situation. 

EDF commented that, "The TCEQ should establish a firm time 
limit to repair a leaking component. The Sierra Club commented 
that, "The timeframes for inspection and repair at PBR-autho
rized sites are simply too long. Given this significant potential 
for fugitive emissions in an ozone nonattainment area, the LDAR 
standards must be more stringent. ETC states that "In addition, 
the following changes should be made to subsection (e)(7), re
lated to fugitive monitoring: New and replaced modified fugitive 
components and instrumentation in gas or liquid service that in
crease emissions, at the site with and that have the uncontrolled 

36 TexReg 1110 February 18, 2011 Texas Register 



potential to emit equal to or greater than 10 tpy VOC or one tpy 
H2S. . . ." 

Pioneer stated that "an OGS under the definition in (b)(3) of the 
proposed rule could encompass a massive area because of the 
concentration of solely Pioneer wells and tank batteries in cer
tain areas, particularly in Pioneer’s Permian Basin operations. 
It is not clear if this provision is required for an OGS emitting 
>10 tpy PTE site-wide or >10 tpy PTE from fugitive emissions 
only. If this is requiring an LDAR program for every OGS with 
> 10 tpy PTE site-wide, it could be very costly to Pioneer, par
ticularly in the Permian Basin, to monitor thousands of oil and 
gas facilities to even determine if they are above or below this 
threshold, then continued monitoring for applicable sites. The 
benefit of this program in most cases will not outweigh the envi
ronmental cost and impact to drive to remote OGS, The EPA is 
working on a new NSPS and NESHAPS proposal that may in
clude a fugitive monitoring program. Further, EPA has proposed 
the Mandatory Greenhouse Gas Reporting Rule that requires re
porting of greenhouse gas fugitive emissions (if basin exceeds 
25,000 tpy C02e). TCEQ, needs to make sure that these rules 
are consistent with any proposed federal regulations." 

ETC states that "This requirement would subject certain facilities 
to regular audio, visual, and olfactory observation and annual 
Method 21 testing. Such requirements are inappropriate and 
unnecessary in a PBR. First, bringing LDAR requirements into 
the BMP section of the PBR will compromise the voluntary initia
tives developed by TCEQ in its 30 TAC Chapter 101 rulemaking. 
LDAR should be kept in the voluntary incentives program and 
should not be part of the BMP in the Oil and Gas PBR. In ad
dition, forcing the use of Method 21 would be unnecessary and 
overly prescriptive; operators should be given the alternative to 
use equivalent, alternative methodologies in lieu of Method 21." 

TXOGA commented that, "Whether or not the LR program is re
quired for an OGS site-wide >10 tpy PTE or fugitives >10 tpy PTE 
is unclear. If this is requiring an LDAR program for every OGS 
with >10 PTE site-wide, it would cost industry millions (see fugi
tives cost estimate) for monitoring hundreds of thousands of dis
persed oil and gas facilities. Furthermore, there are not enough 
monitoring companies in the country to do this work. Monitoring 
has shown that there are actually very few leakers. Typically un
der a KKK program less than 2 percent of the components moni
tored actually leak. The benefit of this program in most cases will 
not outweigh the environmental cost and impact to drive to re
mote OGS. Also, the EPA is looking a proposing new NSPS and 
NESHAPS for oil and gas plus other regulations that may include 
a fugitive monitoring program for OGS. TCEQ needs to make 
sure that these rules are consistent with any proposed federal 
regulations. New and replaced fugitive components and instru
mentation in gas or liquid service at the site with the uncontrolled 
potential to emit of fugitives equal to or greater than 10 tpy VOC 
or 1 tpy H2S shall comply with the following fugitive monitoring 
program. This paragraph applies to fugitive components which 
are not otherwise subject to 40 CFR Part 60, Subpart KKK (re
lating to Standards of Performance for Equipment Leaks of VOC 
from Onshore Natural Gas Processing Plants), NSPS, other fed
eral regulations, or voluntarily implementing an LDAR program." 

EDF noted that they "do not think that the leak detection and 
repair program to identify and fix leaky fugitive components ad
equately protects public health. While it may not always be fea
sible to require monthly or bi-annual monitoring, annual leak de
tection is grossly under-protective. Quarterly monitoring should 
be required as a reasonable compromise. TCEQ should require 

all potential sources of leaks to be inspected. The TCEQ should 
explain why it proposes that not all equipment at a site should 
be subject to an LDAR program or to the provisions of this pro
posed BMP, and why the proposed threshold of 10 tpy VOC is 
protective. Additionally, the TCEQ should clarify: whether the 
proposed threshold for uncontrolled potential emissions is for a 
single component or a site-wide total (we support the thresh
old being applied to the site-wide total of fugitives); how the cal
culation of emissions from a leaking component in subsection 
(e)(7)(D) would be performed if a leak is detected with an optical 
gas imaging instrument (which we understand is unable to pro
duce quantitative estimates of emissions)." 

SWEPI commented that, "Costs for fugitive monitoring may ap
proach $1.25 a component for large facilities; however, this cost 
can go up by a  factor  of  5  - 10  for smaller or more remote fa
cilities with under 1000 components because of several factors. 
First, initial monitoring with Smart LDAR may have a 1 - 4 percent 
component leak rate with subsequent monitoring being progres
sively lesser at OGS. In addition, the population density of com
ponents at OGS is also significantly less that a manufacturing 
location. The travel, calibration, and setup for a smaller popula
tion, labeling of the fugitive sources, and associated recordkeep
ing requirements all need to be factored into this cost analysis. 
Second, traditional Method 21 costs will be largely contingent on 
leak threshold definition, so this is not an easily quantifiable cost. 
The leak definition based on emissions 10 - 25 tpy then 10,000 
parts per million by volume (ppmv) leak definition, or >25 tpy 
then 500 ppmv leak definition, is too broad and should consider 
the proximity to population centers. OGS sites should have the 
10,000 ppmv leak definition if they are either small or outside an 
incorporated population center." 

Documentation from the tank manufacturer establishing that the 
vessel was manufactured according to intended design should 
suffice. Also, documentation is needed from the paint manufac
turer demonstrating how the paint meets the appropriate solar 
resistant requirement. Additionally, documentation on how the 
paint was applied to the vessel should suffice. For existing ves
sels a recorded visual inspection of tank integrity and conditions 
should satisfy recordkeeping requirements. 

TxOGA stated that, "Other requirements of the Proposed PBR 
that are overly prescriptive and onerous when compared to other 
PBRs are listed below. These requirements should be sub
stantially modified to be consistent with the legislative mandate 
authorizing TCEQ to promulgate PBRs. Those requirements 
include the following: the Best Management Practices ("BMPs") 
required under §106.352(e), the mandatory site maintenance 
program required under §106.352(e)(1), the alternate con
trol or recovery equipment for any planned downtime of any 
site capture, recovery or control equipment required under 
§106.352(e)(2), the hourly limits required by §106.352(b)(6)(B), 
(g), (h) and (k), preconstruction authorization requirements 
for any OGS with over 10 tons of VOC emissions per year 
pursuant to §106.352(g)(3) and (h), the prescriptive fugitive 
monitoring and Leak Detection and Repair requirements under 
§106.352(e)(6) - (7); the extremely prescriptive and burdensome 
(and therefore costly) recordkeeping, sampling and monitoring 
requirements in Tables 7 and 8 of the Proposed PBR. (Tables 
7 and 8 appear to be designed for the chemical and refinery 
industry rather than the exploration and production activities at 
an OGS)." 

The commission has revised the rule in response to several com
ments and the recordkeeping requirements allow for any docu-
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mentation that is currently being maintained that provides the 
same information will be acceptable. 

Sierra Club members "would like the proposed permits to require 
signage at each OGS stating the name of the owners and oper
ators, listing all pertinent facility registration numbers and per
mits, and providing contact phone numbers for regulatory agen
cies. This information is critical for citizens. Currently, it is of
ten very difficult for citizens working or living near OGS to deter
mine who owns or operates the site, particularly when the site is 
un-manned. The Sierra Club and two individuals requested that 
the commission modify the proposed standard permit to allow a 
30-day public comment period before individual permits are ap
proved." 

The commission respectfully declines to change the rule in re
sponse to this comment. At this time, the commission does not 
believe that requiring signs or public notice at OGS is neces
sary. The notification requirements of all existing facilities and 
new projects will give the agency and public a comprehensive 
listing of locations which can be used to identify an OGS. The 
public can access information about a certain site by contacting 
their local regional office or by accessing it on the TCEQ website, 
which is updated each day for pending and completed registra
tions and applications. The remote document server is where 
many agency generated documents are available within days of 
completion and includes the actual technical review of each ap
plicant’s registration. Finally, sign posting at well locations would 
be redundant with the Texas Railroad Commission rule in 16 TAC 
§3.3 which require signs posted at entrances, wells, and ta
listing the name of the operator and other identifying informati

D. Enforceability 

Senator Davis stated "the proposed regulations should be ca
fully reviewed to ensure their intent is put into practice and 
weaknesses or openings are left to be exploited. This is need
to protect public health and to ensure that conscientious own
and operators are not disadvantaged by those cutting corners
gaming the system." 
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The commission appreciates the comment and has spent hun
dreds of man-hours on this rule project to ensure a practically en
forceable authorization which is protective of public health and 
welfare. The regional investigators state that the current rule 
is so broad in scope that it is difficult to write violations under 
§106.352 for exercising poor operating practices. Often times, 
investigators have little to rely on, even when citing §106.4(c). 
Section 106.4(c) states that "the emissions from the  facility shall  
comply with all rules and regulations of the commissions and with 
the intent of the TCAA." The new rule has been developed to en
compass all possible operating scenarios, as well as the ways in 
which those operations should be conducted. With more explicit 
expectations, it is the intent of the commission to not only allow 
more operational flexibility, but also outline the types of practices 
deemed adequate. As such, the new rule with offer investigators 
more platform to cite companies who are not operating appropri
ately. It also gives clear expectations to the companies, espe
cially those who operate in a conscientious manner, what they 
should have to demonstrate their compliance. 

The Sierra Club expressed concerns that "The flexibility in the 
standard permit and PBR allow the same type of equipment at 
different sites to have a huge variation in emissions. This lack of 
a unit-specific limit impedes enforceability." 

The commission has not changed the PBR or standard permit 
rules in response to this comment. The commission has histor

ically authorized groups of similar facilities under a single stan
dard exemption, PBR, or standard permit. The commission un
derstands that emissions from the same unit  may vary greatly  
depending on the operating scenario. Instead the intent is for 
those emissions to be protective of the public. The commission 
agrees that the OGS PBR and standard permit rules provide flex
ibility for meeting the rules. The rules also ensure practical en
forceability along with providing flexibility. 

ETC commented that, "The proposed PBR contains unduly oner
ous recordkeeping requirements. Proposed §106.352(j) will re
quire that various records be maintained and readily available 
to regulatory officials upon request. The recordkeeping require
ments would apply to a myriad of plant activities as listed in Ta
bles 7 and 8. This is an extensive set of recordkeeping require
ments and is onerous and burdensome. For a PBR to be useful, 
it must be free from unreasonably burdensome requirements, in
cluding those relating to documentation and recordkeeping." 

TPA commented that, "The proposed PBR contains unduly oner
ous recordkeeping requirements. 

TXOGA commented that, "The tables for sampling, monitoring, 
and recordkeeping will cause immediate non-compliance across 
the state as there is a lack of industry personnel, equipment, 
and contractors to complete the proposed requirements (Tables 
7 and 8 to be enclosed)  (392,924 oil and gas wells that could be 
affected by these requirements across the state). 

TXOGA commented "The proposed sampling, compliance 
demonstration, and monitoring and record keeping requirements 
discussed are extremely onerous and difficult to implement 
for the thousands of dispersed unmanned locations. These 
requirements will cause immediate non-compliance across 
the state as there is not enough a personnel, equipment, or 
contractors to complete the requirements." 

Encana supports the innovative approach to permitting concern
ing compliance demonstrations. 

Encana stated that the commission should "consider the practi
cal enforceability of gas and liquid sampling requirements. 

One individual commented that the rule "needs more specific 
citations to clarify the requirements for natural gas, oil, conden
sate, and water production records - Site inlet and outlet gas 
volume and sulfur concentration, daily gas/liquid production and 
load-out from tanks. Is this total sulfur or H2S concentration or 
a complete speciation? Also need to clarify the requirements 
necessary to meet TCEQ objectives regarding site production 
or collection of natural gas, oil, condensate and water production 
records, Site inlet and outlet gas volume and sulfur Concentra
tion." 

TAEP commented that, "Oil and gas operators report production 
monthly to the Texas Railroad Commission. It is a sworn state
ment. It is verifiable. It is re-certified by the Comptroller. We pay 
taxes on it. Production volumes are not secrets. Additionally, 
we would suggest that a separator is a separator is a separator. 
They are not uniquely different. The same is true of 210 barrel 
production tanks and fiberglass water tanks. If one knows the 
volume of fluids and the pressure, then calculation of potential 
fugitive emissions is an easy matter. Surely, this reporting can 
be reduced to a simple global positioning system position with a 
one page form maintained in file by the operator stating volume 
of production, pressures and equipment on site." 

The PBPA commented "All oil and gas operators will be required 
to create and maintain a detailed and expansive (and thus ex
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pensive) environmental emissions inventory for each and every 
production  facility  (30  TAC  Chapter  116  . . . and  by  explicit  
and/or implicit reference throughout the document). There is no 
provision in the new rule that limits the level of technical rigor 
that TCEQ could impose for the required site-by-site air emis
sions inventory and analysis. The TCEQ could dictate by "guid
ance" (which requires no public hearing, no consideration of pub
lic comments or other accountability) the specifications (and thus 
logistical and financial costs) for such inventories. Of major con
cern is that TCEQ will require detailed (extensively speciated) 
laboratory analysis of all process fluids (oil, gas & produced wa
ter)  streams as well as direct on-site and detailed measurement 
of all emission sources (tank vents, fugitive & truck emissions, 
flares, amine units, etc.)." 

Owners or operators are currently required to maintain records 
sufficient to demonstrate compliance with the requirements of a 
PBR (§106.8). The details provided in this PBR are designed 
to clarify the appropriate monitoring methods, sampling, and the 
records required to meet that general requirement as outlined in 
§106.8. The agency recognizes that there may be monitoring, 
sampling, or recordkeeping methods that were overlooked and 
that are equivalent to the those specified. 

Devon commented that, "The proposals require an excessive 
amount of recordkeeping, reporting, monitoring, and BMPs that 
will achieve minimal emission reductions at an overwhelming 
cost and burden to industry. As such, these requirements are 
impractical, economically infeasible, unreasonable and unjusti
fiable. Specific examples with recommended alternatives are 
listed in the Detailed Technical Comments section." 

TXOGA, Devon, GPA, Noble, Exxon Mobil, and Anadarko com
mented that, "Burdensome recordkeeping and would reduce the 
number  of  these used in the  field typically at sour gas locations 
to avoid H2S seepage. 

TXOGA, Devon, GPA, Noble, Exxon Mobil, and Anadarko re
quested that the commission "delete the requirement for site inlet 
and out let gas volume. There is no need for like-kind changes, 
§106.8 recordkeeping already tickets requires records and is re
dundant. Please remove from the trucks that pick up the fluids 
from the tanks. Production reporting requirements production 
and recordkeeping requirements are not necessary. The records 
are required for only monthly production. Data would be avail
able upon request. Data production shall be maintained at the 
nearest manned location." 

Devon commented on Table 8: Monitoring and Records Demon
strations: "The requirement to keep records of like-kind replace
ments should be struck from the rule, as like-kind replacements 
have no impact on emissions. Similarly, the requirement to keep 
records of "minor" changes at a site is not warranted, since any 
change that increases the potential to emit will require the site to 
re-register." 

Encana commented on Table 8 in §106.352 and Standard Per
mit - Category - Minor changes "Records showing all replace
ments and additions, including summary of emission type and 
quantities. Encana Response: Encana seeks clarification from 
TCEQ that only those changes that increase emissions above 
the thresholds proposed in subsection 106.352(c)(1)(B) of the 
PBR and subsection (c)(1)(C) the Standard Permit are subject 
to the recordkeeping requirements." 

Encana commented on Table 8, PBR §106.352 and Standard 
Permit  - Category  . . . Site  Production  or  Collection  - "Site  inlet  
and outlet gas volume and sulfur concentration, daily gas/liquid 

production and load-out from tanks. Encana response: Encana 
is unaware of any emission estimation calculation which utilizes 
"site inlet gas volume." Sulfur emission calculations are indepen
dent of "site inlet gas volume," The requirement to record "site 
inlet gas volume" should be stricken from the proposed rules. 
Liquid production at oil and gas facilities is not continuously mea
sured. Therefore, daily liquid production can only be calculated 
from run tickets when liquids are hauled, Daily gas production 
from tank is a calculated, not monitored, value from the liquid 
hauled volumes. There is no value in calculating liquid or gas 
production on a daily basis. The EPA is clear that compliance 
demonstrations can be done monthly. Production volumes and 
emission calculations should be required on a monthly basis. 
Encana proposes the addition of the following language: "Data 
that is routinely collected as part of normal operations and/or 
printouts of production reports submitted to federal or state agen
cies are sufficient to meet this requirement." Encana Response: 
Encana seeks clarification from TCEQ that only those changes 
that increase emissions above the thresholds proposed in sub
section 106.352(c)(1)(B) of the PBR and subsection (c)(1)(C) the 
Standard Permit are subject to the recordkeeping requirements." 

TIPRO commented that, "The requirement for "Site inlet and out
let gas volume and sulfur concentration, daily gas/liquid produc
tion and load-out from tanks" is overly proscriptive and does not 
consider routine oil and gas operations. Producers are unaware 
of any emission estimation calculation which utilizes "site inlet 
gas volume." Liquid production at oil and gas facilities is not com
monly measured on a continuous basis. The EPA is clear that 
compliance demonstrations can be done monthly. The require
ments to record "site inlet gas volume" should be stricken from 
the rule." 

Encana commented that they would "welcome the opportunity to 
work with the Agency to better define the necessary sampling, 
monitoring and recordkeeping to demonstrate compliance with 
the proposed rules." 

The commission respectfully declines to change the rule lan
guage in response to these comments, except for a change to 
recordkeeping requirements for total negligible changes. Own
ers or operators are currently required to maintain records suffi 
cient to demonstrate compliance with the requirements of a PBR 
(§106.8). The details provided in this PBR are designed to clarify 
the appropriate monitoring methods, sampling, and the records 
required to meet that general requirement as outlined in §106.8. 
The site in-let and production records are needed to help the site 
demonstrate compliance with the PBR. Any changes to produc
tion  at  the site can  be  noted by these  records,  which are  given  
to the Texas Railroad Commission. Then changes can be ad
equately reviewed by the owner/operator to insure compliance 
with the rule. The agency recognizes that there may be monitor
ing, sampling, or recordkeeping methods that were overlooked 
and that are equivalent to those specified. Documentation that 
is currently being maintained that provides the same information 
will be acceptable. 

Encana commented that they would "welcome the opportunity to 
work with the Agency to better define the necessary sampling, 
monitoring and recordkeeping to demonstrate compliance with 
the proposed rules." 

Owners or operators are currently required to maintain records 
sufficient to demonstrate compliance with the requirements of a 
PBR (§106.8). The details provided in this PBR are designed 
to clarify the appropriate monitoring methods, sampling, and the 
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records required to meet that general requirement as outlined in 
§106.8. 

Exterran commented that, "The Texas Clean Air Act modifica
tion exemption for maintenance and replacement components 
should apply to the engine replacement and will not impede pro
gression of better performing engines and lower engine stan
dards on existing SI RICE (Section D). The Texas Clean Air Act 
("TCAA") allows TCEQ to adopt permit by rules to authorize a 
"new facility" or to "modify an existing facility" that "will not sig
nificantly contribute air contaminants to the atmosphere." Fur
ther, the TCAA specifically exempts from the definition of "mod
ification of existing facility" any "maintenance or replacement of 
equipment components that do not increase or tend to increase" 
or change emissions. Id. at THSC, §382.003(9). The engine is 
just one component of the facility that drives the compression of 
natural gas. The compression facility consists of integral engine 
components such as the engine, engine cooler, engine exhaust, 
and wiring. As with any facility, equipment must undergo routine 
maintenance and repair to ensure optimal operation, in which 
this case would involve removing the core engine portion of the 
facility and replacing that engine with a similar make/model to 
minimize downtime as well as provide a higher level of mainte
nance for the overall facility. Consistent with these TCAA provi
sions, the routine replacement of just the engine portion of the 
facility (and not the associated cooler, exhaust or wiring portions) 
does not "significantly contribute to air contaminants" and should 
not be considered a "modification to an existing facility" or a "new 
facility" that requires reauthorization under a new PBR due to the 
replacement alone. Recommendation: Clarify that the Proposed 
PBR and Standard Permit apply the TCAA replacement exemp
tion from modification to engine-only maintenance replacements 
that do not increase or change the character emissions. Specifi 
cally, the respective proposals should be amended to read as fol
lows: Proposed PBR. The Proposed PBR should be amended 
by deleting Proposed PBR §106.352(e)(4)(A) and moving it to 
a new Proposed PBR §106.352 (f)(7) to read as follows, "En
gines (excluding replacement engines that do not increase the 
previously registered emissions or potential to emit emissions) 
and turbines shall meet the emission and performance standards 
listed in Table 9 in subsection (l) of this section."" 

The commission respectively declines to change the rules in re
sponse to this comment. A replacement engine is a new facility 
and must meet the requirements of the PBR rule, unless oth
erwise specified. A new engine must meet applicable federal 
requirements. 

Exterran commented that, "When the engine is the only com
ponent of the facility replaced during maintenance, requiring a 
new authorization n for the replacement of an engine seems to 
discourage the very replacement, repair and maintenance en
couraged by the TCAA modification exclusion. Additionally, state 
and federal engine standards which impose additional criteria 
and HAPs emission reductions on virtually all SI RICE should 
also be considered. Imposing "new authorization" requirements 
upon replacement engines already subject to aggressive state or 
federal law will create duplicative and conflicting requirements. 
Recommendation: Clarify that the Proposed PBR and Standard 
Permit apply the TCAA replacement exemption from modifica
tion to engine-only maintenance replacements that do not in
crease or change the character emissions. Specifically, the re
spective proposals should be amended to read as follows: Pro
posed PBR. The Proposed PBR should be amended by deleting 
Proposed PBR §106.352(e)(4)(A) and moving it to a new Pro
posed PBR §106.352 (f)(7) to read as follows, "Engines (exclud

ing replacement engines that do not increase the previously reg
istered emissions or potential to emit emissions) and turbines 
shall meet the emission and performance standards listed in Ta
ble 9 in subsection (l)  of this section."" 

The commission respectfully declines to change the rules in re
sponse to this comment. A replacement engine is a new facility 
and must meet the requirements of the PBR rule, unless oth
erwise specified. A new engine must meet applicable federal 
requirements. The commission deleted engine testing require
ments for VOC and formaldehyde in response to other com
ments. 

Exterran noted that "in addition to the Texas Clean Air Act gen
eral permitting requirements, recent state and federal regulatory 
requirements for SI RICE continue to promote aggressive emis
sion standards on engines regardless of authorization. In other 
words, on top of the routine replacements which maintain or im
prove engine performance under the existing Standard Permit 
and PBR authorizations, SI RICE are now also subject to a more 
stringent state and federal emission standards and operation re
quirements. The following state, federal NSPS and NESHAP 
regulations have created lower, more stringent emission stan
dards or management practices on SI RICE: Chapter 117 of the 
Texas Administrative Code imposes lower NOX 

standards on cer
tain SI RICE engines. NSPS imposes lower NOX 

and VOC emis
sion standards on new or reconstructed engines. 40 CFR Part 
60, Subpart JJJJ. NESHAP has recently imposed hazardous air 
pollutant emission standards which will require catalytic control 
requirements on virtually all new and existing SI RICE greater 
than 500 hp and management practices for many engines less 
than 500 hp. 40 CFR Part 63, Subpart ZZZZ. Instead of imposing 
potentially duplicative and costly emission standards on existing 
SI RICE, replacement SI RICE should be subject to the appli
cable state and federal requirements already in place to impose 
emission reductions on existing engines. Reliance on existing 
state authorizations, in addition to Texas and federal engines 
standards, avoids disproportionately impacting replacement en
gines in Texas when compared to other states which must only 
comply with federal standards." 

The commission notes that they must consider different stan
dards for updating PBRs and addressing nonattainment areas 
of the state. The EPA must consider different criteria when pro
mulgating 40 CFR 60 NSPS, 40 CFR 63 MACT or 40 CFR 61, 
63 NESHAP rules. The proposed PBR rules stated that owners 
or operators must be in compliance with any state, federal or lo
cal rules. The PBR has been revised so that compliance with 
another state or federal rule, is compliance with the PBR. There
fore, this will minimize any additional cost or recordkeeping to 
industry. 

TXOGA, Devon, GPA, Noble, Exxon Mobil, and Anadarko com
mented that, "Unrealistic burden for small E&P sites. Strike from 
rule based on irrelevance to protecting health and the environ
ment. As-built drawings are not necessarily made on site-by-site 
basis; however, equipment specs can be maintained at the near
est manned location. Some small sites are built upon design 
templates; detailed as-built drawings are not necessarily read
ily available. However, they can be generated at the request of 
the agency. If the Level 2 requires preconstruction authorization, 
how can a as built plot plan be submitted with the application? " 

TIPRO commented that the term "As-built plot plan" in table 8 is 
not defined. 
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Devon commented on Table 8: Monitoring and Records Demon
strations Equipment and Facility Summary - Current process de
scription. "The proposed rule requires an as-built plot plan with 
property line, off-site receptors, and all equipment on site. Plot 
plan drawings are not typically performed for most OGS, partic
ularly remote sites. Devon suggests that plot plans  can be made  
available upon request by TCEQ where it is deemed necessary 
to determine off-site emission impacts, etc." 

The commission has changed the rule in response to this com
ment to require an accurate and detailed plot plan (or equivalent, 
such as acceptable design templates) of equipment at the site. 
To ensure that emission estimates accurately reflect the facilities 
which are being registered and authorized, detailed equipment 
and infrastructure information is necessary. However, the com
mission has not required that the plot plan be drawn up by a 
professional draftsman. Any drawing that is accurately repre
sentative of the site will suffice. 

TXOGA, Devon, GPA, Noble, Exxon Mobil, and Anadarko stated 
that the "commission should ensure "nearest manned facility" 
language is included. All items are NOT necessary to protect 
health and the environment. Include only volumes, pressure, 
and flows pertinent to performing emissions calculations in the 
permit application. All else is irrelevant. Basic sizing specs on 
flares, VRUs, dehydration units could be kept at the nearest 
manned site or company headquarters available upon request." 

The commission respectfully declines to change the rule in 
response to this comment, but emphasizes that records are 
needed for both the calculation data and the actual site data to 
check compliance. 

TXOGA, Devon, GPA, Noble, Exxon Mobil, and Anadarko 
commented that, "An emission threshold should be established 
for documenting changes. Non-PSM facilities do not track 
minor changes. (Section) 106.261 (5 tpy threshold) reiteration, 
§106.264 replacement of facilities for like-kind changes, §106.8 
recordkeeping already requires records and is redundant. 
Please remove from the rule." 

The commission respectfully declines to delete replacement 
and recordkeeping requirements from the new OGS rules. The 
commission understands the comments about PBRs §106.264 
and §106.8 to mean to please pull replacement of facility 
requirements and recordkeeping requirements from the new 
OGS rules. The thought is that PBRs §106.8 and §106.264 
already addresses replacement of facilities and addresses 
recordkeeping requirements for the new OGS PBR rule. How
ever, the new OGS rules have more specific replacement and, 
especially, recordkeeping requirements. More specific record-
keeping requirements are needed for practical enforceability. 
Additionally, combustion units and most, if not all, other unit 
types at oil and gas, do not qualify for PBR §106.264, due to 
the presence of compounds at OGS that are listed in Appendix 
VIII of 40 CFR Part 261. The commission does not change the 
rules in response to this comment to add emissions thresholds 
for when documentation (i.e., recordkeeping) is not required. 
Recordkeeping, including the recordkeeping for several small 
changes occurring over specified periods of time, is required for 
practical enforceability and for demonstrating compliance with 
the requirements of the OGS. 

TXOGA, Devon, GPA, Noble, Exxon Mobil, and Anadarko sug
gested "Redraft the records section for planned MSS to make 
it more clear. TXOGA, Devon, GPA, Noble, Exxon Mobil, and 
Anadarko suggested to "Re-draft the records section for planned 

MSS to make it more clear. Remove the two volumes of purge 
gas portion since this is not a record keeping requirement. Un
clear as written: Maintaining records of purge gas entrance and 
exit points is overly burdensome and brings about no improve
ment in air quality in the State of Texas. The purge gas require
ment is not a record keeping requirement and should be struck 
from Table 8. These requirements are already present in 30 TAC 
§101.211. For planned events, such as turnarounds, operations 
will have to keep a log book. Documentation of planned MSS 
is redundant with above; we’ll be quantifying emissions, which 
serve as documentation. "Unplanned" MSS must be struck; we 
do what is required under STEERS. "Compositions of emission 
released" must not require sampling. Estimating emissions is 
adequate without sampling." 

The commission has changed the tables and rule language to 
make expectations and requirements more clear. The purge gas 
requirement has been deleted. 

TXOGA, Devon, GPA, Noble, Exxon Mobil, and Anadarko re
quested that the commission "delete the requirement for site in
let and out let gas volume. There is no need for the inlet and 
out let gas volume in the calculations if you are already requir
ing production of gas. Production of oil, condensate, and water 
are not measured with a flow meter. They are accounted for 
using run tickets from the trucks that pick up the fluids from the 
tanks. Production reporting requirements already exist under the 
Texas Rail Road Commission; therefore, additional production 
recordkeeping requirements are not necessary. The records are 
required for only monthly production. Data would be available 
upon request. Data production shall be maintained at the near
est manned location." 

TIPRO commented that, "The requirement "Records showing all 
replacements and additions that result in an increase of more 
than  1 tpy  VOC,  5 tpy  NOX, 0.01 tpy benzene, and 0.05 tpy H2S, 
including summary of emission type and quantities" is unrealis
tic and has no significant impact on emissions. Fugitive counts 
and AP-42 emission factors are conservative and as stated in 
the MAERT table "fugitive emissions are estimates." There is 
no environmental benefit to be gained compared to the burden 
of tracking all minor valves and fitting change at an oil and gas 
site." 

Devon commented on Table 8: Monitoring and Records Demon
strations Minor Changes Ft Equipment Replacements: "The re
quirement to keep records of like-kind replacements should be 
struck from the rule, as like-kind replacements have no impact 
on emissions. Similarly, the requirement to keep records of "mi
nor" changes at a site is not warranted, since any change that 
increases the potential to emit will require the site to re-register." 

The commission respectfully declines to change the rule lan
guage in response to these comments. Owners or operators are 
currently required to maintain records sufficient to demonstrate 
compliance with the requirements of a PBR (§106.8) The details 
provided in this PBR are designed to clarify the appropriate mon
itoring methods, sampling, and the records required to meet that 
general requirement as outlined in §106.8. The agency recog
nizes that there may be monitoring, sampling, or recordkeeping 
methods that were overlooked and that are equivalent to those 
specified. Any documentation that is currently being maintained 
that provides the same information will be acceptable. Submit
tal of data is required as specified to support reviews or audits of 
registrations and to ensure practical enforceability. Based on the 
commission’s experience with review of numerous OGS registra
tions, gas flow rates, and minor changes are needed for accurate 
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emissions calculations and site wide representations. The rules 
do allow for some increases in emissions without requiring regis
tration. For practical enforceability, the recordkeeping is needed 
for changes that do not trigger registration requirements. 

TIPRO commented that, "The requirement for "Volumes and 
pressures, material and compositions of process vessels to 
be depressurized, purged or degassed and emptied for MSS, 
demonstrations that the control equipment is properly sized 
to handle the volumes, pressures, flows and/or emissions 
processed or controlled, and the manufacturer’s or design engi
neers estimate of appropriate compliant ranges for parameters 
that need to be monitored" is extremely burdensome to opera
tors and should be reserved for the highest emitting facilities. 
This requirement should only be required for facilities that emit 
greater than 80 percent of Part 70 Major Source thresholds. 
The table should clarify that only data necessary to calculate 
planned MSS emissions is required." 

Encana commented on Table 8 located in PBR §106.352 and 
Standard Permit - Category - Equipment Specifications "Vol
umes and pressures, material and compositions of process 
vessels to be depressurized, purged or degassed and emp
tied for MSS, demonstrations that the control equipment is 
properly sized to handle the volumes, pressures, flows and/or 
emissions processed or controlled, and the manufacturer’s or 
design engineers estimate of appropriate compliant ranges for 
parameters that need to be monitored, Encana Response: This 
requirement is extremely burdensome to operators and should 
be reserved for the highest emitting facilities, Encana asserts 
this requirement should be only be required for facilities that 
emit greater than 80 percent of 40 CFR Part 70 Major Source 
thresholds." 

The commission changes the language in the rules in response 
to this comment. The commission better clarifies appropriate 
records for planned MSS activities. Where vessels are to be de-
pressured and cleared for maintenance substantial emissions 
can be released into the air depending on the approach used 
by the operator. The PBR rule does not limit the frequency or 
require controls of MSS. The PBR rule does require controls if 
they are needed to meet protectiveness requirements. Record-
keeping for MSS activities is needed for practical enforceability. 
The commission did not change the rules for MSS to be directly 
based major source thresholds. The commission notes that the 
regulatory need for updating §106.352 and consider for nonat
tainment areas of the state is different than what the EPA must 
consider when promulgating PSD or NNSR rules. 

Encana commented on Table 8 PBR §106.352 and Standard 
Permit - Category - Minor changes "Records showing all replace
ments and additions, including summary of emission type and 
quantities. Encana Response: Encana seeks clarification from 
TCEQ that only those changes that increase emissions above 
the thresholds proposed in subsection 106.352(c)(1)(B) of the 
PBR and subsection (c)(1)(C) the Standard Permit are subject 
to the recordkeeping requirements." 

The commission respectfully declines to change the OGS PBR 
rule in response to this comment. Recordkeeping, as speci
fied, is required for subsection (c)(1)(B) and (C). The commis
sion moves and addresses the content of subsection (c)(1)(C) 
under subsection (c)(1)(B). The new OGS rules have more spe
cific replacement and, especially, recordkeeping requirements. 
More specific recordkeeping requirements, as opposed to the 
vague recordkeeping requirements of PBR §106.8, are needed 
for practical enforceability. Recordkeeping, including the record-

keeping for several small changes occurring over specified peri
ods of time, is required for practical enforceability and for demon
strating compliance with the requirements of the OGS rules. 

Changes, especially new equipment are modifications requir
ing evaluation and normally always requiring authorization. The 
commission is allowing some adjustment with appropriate min
imum potential for impact concern in all cases to skip or delay 
the authorization process. Every site should be aware of their 
emission potential and equipment at every site. The commis
sion is not requiring leak no leak monitoring as described in the 
fugitive documents in AP-42 to account for fugitive emissions. 
Simple counts with the less conservative oil and gas factors are 
allowed and are easy to track. Since each  OGS  can be very  dif
ferent with respect to its distance to receptors and property line, 
this simple accounting procedure is necessary to assess poten
tial emissions and check impact protectiveness. 

The commission does not delete replacement and recordkeep
ing requirements from the new OGS rules in response to this 
comment. The new OGS rules have more specific replacement 
and, especially, recordkeeping requirements. More specific 
recordkeeping requirements, as opposed to the vague record-
keeping requirements of PBR §106.8, are needed for practical 
enforceability. Recordkeeping, including the recordkeeping for 
several small changes occurring over specified periods of time, 
is required for practical enforceability and for demonstrating 
compliance with the requirements of the OGS rules. 

Encana commented on Table 8 in PBR §106.352 and Standard 
Permit - Category - Minor changes "Records showing all re
placements and additions, including summary of emission type 
and quantities. Encana Response: Encana seeks clarification 
from TCEQ that only those changes that increase emissions 
above the thresholds proposed in §106.352(c)(1)(B) of the PBR 
and subsection (c)(1)(C) the Standard Permit are subject to the 
recordkeeping requirements." 

The commission does not change the OGS PBR rule in re
sponse to this comment. Recordkeeping, as specified, is 
required for subsection (c)(1)(B) and (C). The commission 
moves and addresses the content of subsection (c)(1)(C) under 
subsection (c)(1)(B). The new OGS rules have more specific 
replacement and, especially, recordkeeping requirements. More 
specific recordkeeping requirements, as opposed to the vague 
recordkeeping requirements of PBR §106.8, are needed for 
practical enforceability. Recordkeeping, including the record-
keeping for several small changes occurring over specified 
periods of time, is required for practical enforceability and for 
demonstrating compliance with the requirements of the OGS 
rules. For practical enforceability, the recordkeeping is needed 
for changes that do not trigger registration requirements. Addi
tionally, replacement facilities are new facilities. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko ex
pressed concerns regarding "Worst-case is not representative 
of site condition and therefore will grossly overestimate emis
sions. As stated this requirement could be taken to mean any 
pressure vessel within the facility and not vessels that have af
fects on emissions." 

The commission concurs that the record requirement could be 
misinterpreted to apply where no emissions are expected. To 
clarify the commission moves the record to tanks / vessels where 
the pressure from which a flash originates. The commission con
siders emissions from a pressure vessel to be emergency or up
set emissions if the emissions are not normal or MSS emissions. 
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Additionally, the commission considers emissions that are not 
normal or MSS emissions to be upset or emergency emissions. 
These upset or emergency emissions are not authorizable under 
the OGS rules. 

Encana commented that, "Table 8 in PBR §106.352 and Stan
dard Permit - Category - Planned Maintenance, Startup, and 
Shutdown (MSS) - Documentation shall be maintained of the lo
cations and/or identifiers where the purge gas or steam enters 
the process equipment or storage vessel and the exit points for 
the purge gases, If the process equipment is purged with a gas, 
two system volumes of purge gas must pass through the control 
device or controlled recovery system, in addition to meeting all 
the requirements in Table 7,...Encana Response; This language 
is unclear. It appears the language requires VOC sampling to 
verify VOCs are purged from vent lines prior to bypassing con
trol devices. If this is the case, this requirement unnecessarily 
subjects operators to safety hazards of fire or explosion with lim
ited environmental benefit. Operators do not access waste gas 
vent lines now, this is unnecessary risk and should be stricken 
from the proposed rules. There is no consideration from (sic for) 
small, remote facilities operating in rural attainment areas, Re
quirements such as this should be reserved for large facilities, 
such as compressor stations and gas plants, in nonattainment 
areas." 

The commission revises the requirements to clarify record keep
ing. There are no mandatory controls or purging requirements 
for the PBR. Where all material is purged to atmosphere the 
record will simply indicate the emission associated with the pres
sure and volume purged. If control is necessary to meet emis
sion limitations or certify controlled MSS emissions, the record 
would indicate the control device and those emissions in addition 
to the emissions when the equipment is then opened to the at
mosphere. If it is necessary to further purge equipment to reduce 
emissions beyond simple de-pressuring to control, the concen
tration prior to opening to atmosphere must be measured to con
firm the emission associated with the atmospheric purge. Note 
the concentration measurement is only necessary when satu
rated vapor purging at atmospheric opening pressure and purge 
will not meet emission limitations or a lower emission is certified. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko stated 
that "the proposal included burdensome recordkeeping. The 
trucking company is responsible for their trucks. The tank level 
is not gauged after the loading event and is unnecessary. The 
Texas Railroad Commission has jurisdiction of produced fluids. 
As written the delivery of antifreeze to the site would require 
this unnecessary record. They proposed language changes: 
"The Operator shall maintain the appropriate condensate and 
crude records as required by the Texas Railroad Commission or 
monthly run tickets and shall be made available upon request. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "Trucks are not owned by the owner/operator of the 
oil and gas site and therefore not the responsibility of the oper
ator. Any requirement needs to be directed towards the owner 
of the tank truck. Recommend: "Records of tank truck certifica
tions and testing shall be maintained by the owner/operator of 
the tank truck. Records are only required if connection to control 
is used and credit is claimed for certified truck use."" 

The commission has made these truck loading recordkeeping re
quirements mandatory only if the company is claiming a control 
or if particular parameters in the calculation method are neces
sary to meet the emission limitations. The loading records are 
associated with the site owner/operator who is claiming autho

rization for the emissions under this rule since the truck load
ing rack is located on the site. The commission notes that the 
method used to transfer the liquids from the storage tanks to the 
trucks and the quantity loaded directly relates to how a company 
calculates its emissions. For example, the mode of operation of 
the tank truck affects the saturation factor used to determine the 
emission rate as indicated in AP-42, Chapter 5, and Table 5.2-1. 
In addition, truck contents prior to loading and the condition of the 
tank truck will affect the emission rate hourly and annual emis
sion rates. Without records of this information, it is not possible to 
accurately estimate emission rates to ensure that the emissions 
are below  the PBR  limits or to verify that the emissions are pro
tective. The commission does not have regulatory authority the 
over trucking companies. Companies may form an agreement 
with the trucking company on the documentation system that is 
most convenient for the site and truck operators that captures the 
pertinent information used as the basis for the calculating emis
sions. Antifreeze delivery is different from the truck loading of 
oil and natural gas liquids. The commission is not as concerned 
about the emissions associated with antifreeze because of its 
use and characteristics. Antifreeze is trucked to the site in lim
ited quantities and not transferred through a loading rack in high 
volumes. Additionally, antifreeze has a low vapor pressure and 
a high molecular weight which also means that emissions from 
unloading antifreeze are not of the same magnitude as seen with 
loading of oil and natural gas liquids. 

Recordkeeping 

TXOGA, Devon, GPA, Noble, Exxon Mobil, and Anadarko 
requested clarification on "What constitutes a "record of main
tenance of paint color and vessel integrity." Clarify that the color 
requirement does NOT apply to Process Vessels, but rather 
Storage Vessels. Non-emitting equipment, such as enclosed 
pressurized process vessels, should NOT have a solar absorp
tance specification since there are no direct emissions from 
these equipment types." 

The commission changes the rule to indicate that controls are 
voluntary unless controls are needed to meet emission limita
tions or certify emission controls. Documentation from either the 
tank manufacturer or paint producer establishing that the vessel 
was manufactured according to intended design should suffice. 
Additionally, documentation demonstrating that the paint applied 
to the vessel meets the appropriate solar resistant requirement 
should suffice, as well. For existing vessels a recorded visual 
inspection of tank integrity and conditions should satisfy record-
keeping requirements. 

TXOGA stated that, "Other requirements of the Proposed PBR 
that are overly prescriptive and onerous when compared to other 
PBRs are listed below. These requirements should be sub
stantially modified to be consistent with the legislative mandate 
authorizing TCEQ to promulgate PBRs. Those requirements 
include the following: the Best Management Practices ("BMPs") 
required under §106.352(e), the mandatory site maintenance 
program required under §106.352(e)(1), the alternate con
trol or recovery equipment for any planned downtime of any 
site capture, recovery or control equipment required under 
§106.352(e)(2), the hourly limits required by §106.352(b)(6)(B), 
(g), (h) and (k), preconstruction authorization requirements 
for any OGS with over 10 tons of VOC emissions per year 
pursuant to §106.352(g)(3) and (h), the prescriptive fugitive 
monitoring and Leak Detection and Repair requirements under 
§106.352(e)(6) - (7); the extremely prescriptive and burdensome 
(and therefore costly) recordkeeping, sampling and monitoring 
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requirements in Tables 7 and 8 of the Proposed PBR. (Tables 
7 and 8 appear to be designed for the chemical and refinery 
industry rather than the exploration and production activities at 
an OGS)." 

The commission revises the rule in response to several other 
comments about the same subsections in this comment. The 
commission respectfully declines to change the OGS PBR rule 
directly in response to this comment. The commission believes 
the final OGS PBR rule is consistent with legislative mandates for 
promulgating PBRs. The recordkeeping requirements allow for 
any documentation that is currently being maintained that pro
vides the same information will be acceptable. 

EDF commented that, "In order to document the performance 
requirements of flare systems in (A) - (E), a new subsection (H) 
should be added that requires use of a recording system to doc
ument adequate combustion and the output of required devices 
such as the infrared monitor, thermocouples, etc. Otherwise we 
support this subsection as proposed." 

The commission appreciates the support. Records of thermo
couple, infrared monitor or auto-ignition sparking device are re
quired in Table 8 as mandated in subsection (j). 

Exterran commented on "352(i)(3)(A) and Proposed Standard 
Permit 352(i)(3)(A). In lieu of duplicative, extensive and addi
tional recordkeeping requirements for operations which do not 
create MSS emissions, TCEQ should qualify that MSS record 
keeping requirements only apply to activities where emissions 
are created that exceed de minimis criteria." 

The commission changes the rule in response to this comment, 
by adding to subsection (j) "any documentation that is already 
being kept for other purposes will suffice for demonstrating 
requirements." Based on statements from commenter’s and 
stakeholders, the commission understands that most operators 
pay attention and in their best interest to keeping equipment in 
good working order and therefore any company records showing 
these activities will suffice, creating a negligible burden on op
erators and ensuring no duplication of requirements. However, 
the commission does not change the rule by adding DeMinimis 
criteria for when recordkeeping is needed. The new OGS rules 
have more specific replacement and, especially, recordkeeping 
requirements. More specific recordkeeping requirements, as 
opposed to the vague recordkeeping requirements of PBR 
§106.8. Owners or operators are currently required to maintain 
records sufficient to demonstrate compliance with the require
ments of a PBR (§106.8) The details provided in this PBR are 
designed to clarify the appropriate monitoring methods, sam
pling, and the records required to meet that general requirement 
as outlined in §106.8. The agency recognizes that there may 
be monitoring, sampling, or recordkeeping methods that were 
overlooked and that are equivalent to those specified. 

Exterran commented that the "TCEQ should allow owners and 
operators to rely on existing recordkeeping requirements for SI 
RICE to document activities, such as those listed in the Proposed 
PBR and Proposed Standard Permit §106.352(i)(3)(A) that cre
ate little, if any, emissions over insignificant or minimal thresh
olds. NSPS currently requires owners and operators of SI RICE 
at major sources to develop and comply with preventive mainte
nance plans. 40 CFR Part 60, Subpart JJJJ. Likewise, NESHAP 
regulations require management practices for all engines under 
500 hp at NESHAP Area Sources. 40 CFR Part 63, Subpart 
ZZZZ. The NESHAP management practices require records for 

oil analysis and changes, spark plug inspections and belt and 
hose inspections." 

Devon commented that, "The proposed rule requires record-
keeping for routine engine component maintenance including fil
ter changes, oxygen sensor replacements, compression checks, 
overhauls, lubricant changes, and spark plug changes, which 
result in a significant burden on the operator with no environ
mental benefit. Devon strongly recommends that recordkeep
ing be performed on items that pertain directly to air emissions, 
such as emission control system maintenance. In the event ad
ditional maintenance items must be documented, the require
ments should only apply to the larger engines, such as 500-hp 
and greater, which is consistent with the recently passed exist
ing engine rule, NESHAP, Subpart ZZZZ." 

The commission changes the rules in response to this comment. 
The commission has included alternatives in the rules including 
any documentation that is currently being maintained that pro
vides the same information will be acceptable. Owners or op
erators are currently required to maintain records sufficient to 
demonstrate compliance with the requirements of a PBR (§106.8 
and 40 CFR 63 MACT ZZZZ) The details provided in this PBR 
are designed to clarify the appropriate monitoring methods, sam
pling, and the records required to meet that general requirement 
as outlined in §106.8. The agency recognizes that there may 
be monitoring, sampling, or recordkeeping methods that were 
overlooked and that are equivalent to those specified. Any doc
umentation that is currently being maintained that provides the 
same information will be acceptable. 

TXOGA, Devon, GPA, Noble, Exxon Mobil, and Anadarko 
recommended to, "Strike §106.352(i)(3)(D) on the basis that 
this requirement has no protective impact on the environment. 
This particular rule citation is covered under §106.352(e)(1)(B), 
"cleaning and inspection of all equipment"." 

The commission agrees with this comment. The commissions 
deletes the language of subsection (i)(3)(D) from the rule and 
renumbers has renumbers the section accordingly. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko re
quested to "Strike §106.352(i)(3)(E) on the basis that this re
quirement has no protective impact on the environment. Amine 
is an aqueous solution with an extremely low vapor pressure. To 
generate 1 tpy VOC would require off-loading over 4 MMGAL of 
amine. Using Loading Loss Eq for removing Amine/Glycol/Lube 
Oil from system. The amount required to get 1 ton VOC is equal 
to: Amine - 4.5 MMGAL; Glycol (TEG) - 450 MMGAL; Lube Oil 
1 MMGAL  at  0.5 psia VP."  

The commission agrees with this comment, the short-term im
pact potential is very small for this activity as noted by the cal
culations above associated with pulling all the amine from a sys
tem. A record of maintenance goes hand in glove with the con
cept proper operation and maintenance. If amine filter replace
ment is not conducted, problems with the amine system can oc
cur resulting in upset release with or without control which is en
vironmentally significant. 

The commission does not change the rule by adding de minimis 
criteria for when recordkeeping is needed. The new OGS rules 
have more specific replacement and, especially, recordkeeping 
requirements. More specific recordkeeping requirements, as op
posed to the vague recordkeeping requirements of PBR §106.8, 
are needed for practical enforceability. Recordkeeping, includ
ing the recordkeeping for several small changes occurring over 
specified periods of time, is required for practical enforceability 
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and for demonstrating compliance with the requirements of the 
OGS rules. The commission recognizes that the magnitude of 
emissions from some MSS activities do not have effects on im
pact reviews, and only recordkeeping is required for such MSS 
activities. Also, as per the USEPA, rules need to be exclusive 
and inclusive, and, therefore, MSS activities that are not specif
ically addressed in the OGS rules are not authorized. 

TXOGA, Devon, GPA, Noble, Exxon Mobil, and Anadarko com
mented that, "It can be agreed upon that the emissions from the 
sources deleted are insignificant and impossible to quantify with 
any degree of certainty. Keeping records of usage for these ac
tivities does not provide a health benefit or air pollution reduc
tion, and only serves to increase the recordkeeping burden on 
insignificant activities." 

The commission will accept any documentation that is currently 
being maintained that provides the same information. It is not 
impossible to quantify and these activities are absolutely imper
ative to insuring the proper operation of equipment to meet the 
critical emission limitations. There are sources in the rule re
quirements which have a quantifiable amount of potential emis
sions and these sources and facilities are retained in the rule. 

However, the commission does not change the rule by adding 
DeMinimis criteria for when recordkeeping is needed. The new 
OGS rules have more specific replacement and, especially, 
recordkeeping requirements. More specific recordkeeping 
requirements, as opposed to the vague recordkeeping require
ments of PBR §106.8, are needed for practical enforceability. 
Owners or operators are currently required to maintain records 
sufficient to demonstrate compliance with the requirements of a 
PBR (§106.8) The details provided in this PBR are designed to 
clarify the appropriate monitoring methods, sampling, and the 
records required to meet that general requirement as outlined in 
§106.8. The agency recognizes that there may be monitoring, 
sampling, or recordkeeping methods that were overlooked 
and that are equivalent to those specified. The commission 
recognizes that the magnitude of emissions from some MSS 
activities does not have effects on impact reviews, and only 
recordkeeping is required for such MSS activities. 

EPA recommends that TCEQ add a condition §116.620(f)(6) 
and §106.352(f)(6) to state "OGS must report annually to TCEQ 
all emission data from each emission source and speciate all 
VOCs." 

The commission respectfully declines to change the rule in 
response to this comment. The TCEQ utilizes separate rules 
and program, Emission Inventory, in gathering annual emissions 
data. In analyzing potential impacts for the most common 
compounds, only natural gas, crude oil, condensate, benzene, 
formaldehyde, NOX, SO2, and  H2S were found to control impact 
concerns, and only those pollutants need to be evaluated for 
maximum allowable emission rates and impacts analysis. This 
authorizes construction where emissions will meet the limita
tions and is not an accounting mechanism for actual emissions. 

Owners or operators are currently required to maintain records 
sufficient to demonstrate compliance with the requirements of a 
PBR (§106.8). The details provided in this PBR are designed 
to clarify the appropriate monitoring methods, sampling, and the 
records required to meet that general requirement as outlined in 
§106.8. The agency recognizes that there may be monitoring, 
sampling, or recordkeeping methods that were overlooked and 
that are equivalent to those specified. The phrase "or approved 
equivalent" has been added to the detailed monitoring conditions 

throughout the permit. Recordkeeping - Any documentation that 
is currently being maintained that provides the same information 
will be acceptable. 

TXOGA commented "The proposed sampling, compliance 
demonstration, and monitoring, and record keeping require
ments discussed are extremely onerous and difficult to imple
ment for the thousands of dispersed unmanned locations." 

Owners or operators are currently required to maintain records 
sufficient to demonstrate compliance with the requirements of a 
PBR (§106.8). The details provided in this PBR are designed 
to clarify the appropriate monitoring methods, sampling, and the 
records required to meet that general requirement as outlined in 
§106.8. The agency recognizes that there may be monitoring, 
sampling, or recordkeeping methods that were overlooked and 
that are equivalent to those specified. For recordkeeping, any 
documentation that is currently being maintained that provides 
the same information will be acceptable. Otherwise, the commis
sion does not change the rule language in response to this com
ment. The commission agrees that there are not enough testing 
companies to addressing some of the monitoring and testing re
quirements as initially proposed. In response to this comment 
and other comments including comments about the stringency 
of PBRs should not necessary be the same as BACT, the com
mission changes language in the PBR rule for some of the con
trol devices to only require monitoring and testing when controls 
are needed to meet impacts evaluations or when certain control 
efficiencies are claimed. Also, the commission adds stain tube 
testing for periodic monitoring of engines and determines that 
stain tube testing can be performed by operators after a minimal 
amount of training. 

TXOGA continued, "These requirements will cause immediate 
non-compliance across the state as there is not enough person
nel, equipment, or contractors to complete the requirements." 

The commission will take any other paperwork that demon
strates these records. Many of these records are being kept for 
other reasons or state agencies. It is the commission’s intent to 
not create duplicative paperwork. 

Owners or operators are currently required to maintain records 
sufficient to demonstrate compliance with the requirements of a 
PBR (§106.8). The details provided in this PBR are designed 
to clarify the appropriate monitoring methods, sampling, and the 
records required to meet that general requirement as outlined 
in §106.8. The agency recognizes that there may be monitor
ing, sampling, or recordkeeping methods that were overlooked 
and that are equivalent to those specified. For recordkeeping, 
any documentation that is currently being maintained that pro
vides the same information will be acceptable. Otherwise, the 
commission does not change the rule language in response to 
this comment. The commission believes that after the changes 
to the rule in response to comments, compliance with the OGS 
PBR rule will not be extremely onerous and difficult for dispersed 
and unmanned locations. 

TXOGA also stated, "Surely, this reporting can be reduced to a 
simple GPS position with a one page form maintained in file by 
the operator stating volume of production, pressures and equip
ment on site." 

The commission concurs that every where use of existing re
ports is consistent with information necessary to demonstrate 
compliance that information should be used and not duplicated 
for these records. Where emissions are generated and vented 
to atmosphere from separators and storage tanks the emissions 
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can be very similar. However, separators are often operated at a 
relatively constant level that can reduce some working loss emis
sions. Please note a focus of this regulation on impacts  has a  
primarily driver in short-term or hourly rates, so the record needs 
to be able to reflect that short-term emissions will meet the limits. 
Also, please note the requirement is to retain a record and not 
to submit a periodic report. 

Owners or operators are currently required to maintain records 
sufficient to demonstrate compliance with the requirements of a 
PBR (§106.8). The details provided in this PBR are designed 
to clarify the appropriate monitoring methods, sampling, and the 
records required to meet that general requirement as outlined 
in §106.8. The agency recognizes that there may be monitor
ing, sampling, or recordkeeping methods that were overlooked 
and that are equivalent to those specified. For recordkeeping, 
any documentation that is currently being maintained that pro
vides the same information will be acceptable. In response to 
this comment and other comments, the commission changes the 
requirements for E-permitting for  Level  1 on the  PBR  OGS rule  
to require, at a minimum, only submittal of Core Data and iden
tifying information (that is, previously claimed historical versions 
of this section and lease name or well numbers as provided to 
the Texas Railroad Commission) for existing sites that were not 
previously registered. 

TXOGA, Devon, GPA, Noble, Exxon Mobil, and Anadarko com
mented that, "There are no runtime meters on reboilers and 
heaters. The subsection (l) Table 7 requirements very unclear 
and should be clarified by TCEQ. Allow 8760 run hours in lieu 
of tracking hours for process heaters. Table 7 needs modifica
tions. "Engines and Turbines" should be the listed category label 
rather than "Combustion Devices" on the previous table entry. 
Testing requirements for heaters are unclear. See proposed lan
guage: "Records of operational monitoring and testing records. 
For process heaters, boilers, reboilers, and heater treaters that 
do NOT serve as emission control devices, or where waste gas 
is utilized in the fuel system, the maximum annual runtime of 
8,760-hours may be used to calculate emissions in lieu of run
time tracking. For process heaters, boilers, reboilers, and heater 
treaters that DO serve as emission control devices, a default de
struction efficiency factor of up to 50 percent may be claimed with 
no additional runtime monitoring or testing. For control efficiency 
claims greater than 50 percent, records of the hours of opera
tion must be demonstrated by using heater parametric monitor
ing indicators, including but not limited to, fuel gas usage, flame 
or fire-eye monitors, process temperature, heater stack temper
ature, heater firebox pressure, valve position documented by a 
log book entry, or other valid means of demonstrating heater run
time. 

Recordkeeping requirements were not changed in response to 
this comment. The rule does allow for some increases in emis
sions without requiring registration. For practical enforceability, 
the recordkeeping is needed for changes that do not trigger reg
istration requirements. Additionally, replacement facilities are 
new facilities. 

The commission concurs that the record requirement could be 
misinterpreted to apply where no emissions are expected. To 
clarify, the commission is moving the record to tanks / vessels 
where the pressure from which a flash originates is checked 
weekly. As suggested by the commenter a periodic check of the 
fluid pressure that is being flashed should be retained. 

Since each OGS can be very different with respect to its distance 
to receptors and property line, this simple accounting procedure 

is necessary to assess potential emissions and check impact 
protectiveness. 

TXOGA, Devon, GPA, Noble, Exxon Mobil, and Anadarko com
ment "Language is unclear as to whether it is requiring measur
ing fuel usage at each combustion device. If the intent is mea
surement of fuel at each user, then a size threshold such as 10 
mmbtu/hr should be added. This proposed requirement is not 
protective of the environment. Small process heaters less than 
10 mmbtu/hr should be exempt. We run emission calculations 
for permitting using design capacity duty, rather than measuring 
fuel usage for each device. Additional arguments: 10 mmbtu/hr 
level is exempt from NSPS Subpart Dc requirements. The new 
Boiler/Heater MACT exempts gas fired heaters at area sources. 
This is overly burdensome for thousands of dispersed oil and 
gas locations." 

The commission added language to clarify fuel usage measure
ment. The commission added an option for not requiring fuel flow 
meters. The commission added language to clarify VOC content 
of fuel. The commission has also updated requirement that op
erators may assume continuous operations, and limit records to 
only downtime. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko re
quested that the commission "delete the requirement for site inlet 
and out let gas volume. There is no need for like-kind changes, 
§106.8 recordkeeping already requires records and is redun
dant. Please remove from the trucks that pick up the fluids from 
the tanks. Production reporting requirements and recordkeep
ing requirements are not necessary. The records are required 
for only monthly production. Data would be available upon re
quest. 

The details provided in this PBR  are designed to clarify  the  
appropriate monitoring methods, sampling, and the records 
required to meet that general requirement as outlined in §106.8. 
The commission recognizes that there may be monitoring, sam
pling, or recordkeeping methods that were overlooked and that 
are equivalent to those specified. For recordkeeping, any doc
umentation that is currently being maintained that provides the 
same information will be acceptable. The commission does not 
change the rules in response to this comment to only obtain data 
upon request by the commission. Submittal of data is required 
as specified to support reviews or audits of registrations and to 
ensure practical enforceability. In response to this comment, 
the commission does not add language to the rules to indicate 
gas flow rates are not needed for emissions calculations. Based 
on the commission’s experience with review of numerous OGS 
registrations, gas flow rates are needed for some emissions 
calculations, such as for GLYCalc emissions calculations for 
glycol dehydration units, and are not necessary the same gas 
flow rates that leave or enter a site. 

The rule does allow for some increases in emissions without re
quiring registration. For practical enforceability, the recordkeep
ing is needed for changes that do not trigger registration require
ments. 

Encana commented on Table 8 PBR §106.352 and Records 
showing all replacements and additions, including summary of 
emission type and quantities. 

The commission does not delete replacement and recordkeep
ing requirements from the new OGS rules in response to this 
comment. The new OGS rules have more specific replacement 
and, especially, recordkeeping requirements. More specific 
recordkeeping requirements, as opposed to the vague record
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keeping requirements of PBR §106.8, are needed for practical 
enforceability. Recordkeeping, including the recordkeeping 
for several small changes occurring over specified periods of 
time, is required for practical enforceability and for demon
strating compliance with the requirements of the OGS rules. 
The commission does not change the rules in response to this 
comment. A replacement facility is a new facility and must meet 
the requirements of the PBR rule, unless otherwise specified. 
A new facility must meet applicable federal requirements. 
The commission does not change the rules for recordkeeping 
requirements in response to this comment. 

Encana seeks clarification from TCEQ "that only those changes 
that increase emissions above the thresholds proposed in sub
section 106.352(c)(1)(B) of the PBR and subsection (c)(1)(C) the 
Standard Permit are subject to the recordkeeping requirements." 

Recordkeeping requirements were not changed in response to 
this comment. The rules do allow for some increases in emis
sions without requiring registration. For practical enforceability, 
the recordkeeping is needed for changes that do not trigger reg
istration requirements. Additionally, replacement facilities are 
new facilities. 

Encana Response: Encana seeks clarification from TCEQ 
that only those changes that increase emissions above the 
thresholds proposed in subsection 106.352(c)(1)(B) of the PBR 
and subsection (c)(1)(C) the Standard Permit are subject to the 
recordkeeping requirements." 

The commission does not change the OGS PBR rule in response 
to this comment. Recordkeeping, as specified, is required 
for subsection (c)(1)(B) and (C). The commission moves and 
addresses the content of subsection (c)(1)(C) under subsection 
(c)(1)(B). The new OGS rules have more specific replacement  
and, especially, recordkeeping requirements. More specific 
recordkeeping requirements, as opposed to the vague record-
keeping requirements of PBR §106.8, are needed for practical 
enforceability. Recordkeeping, including the recordkeeping for 
several small changes occurring over specified periods of time, 
is required for practical enforceability and for demonstrating 
compliance with the requirements of the OGS rules. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko ex
pressed concerns regarding "Worst-case is not representative 
of site condition and therefore will grossly overestimate emis
sions. As stated this requirement could be taken to mean any 
pressure vessel within the facility and not vessels that have af
fects on emissions." 

The commission concurs that the record requirement could be 
misinterpreted to apply where no emissions are expected. To 
clarify the commission moves the record to tanks / vessels where 
the pressure from which a flash originates is checked weekly. 
Additionally, the commission considers emissions that are not 
normal or MSS emissions to be upset or emergency emissions. 
The commission recognizes that emergency and upset emis
sions occur at OGS. Therefore, the rules address the use of 
emergency engines and address the use of flares for upset and 
emergency conditions. Emergency and upset emissions may 
need to be included in impacts evaluations under the OGS rules. 
However, upset or emergency emissions are not authorizable 
under the OGS rules and are therefore not considered as part 
of worst-case emissions. The commission considers emissions 
from a pressure vessel to be emergency or upset emissions if 
the emissions are not normal or MSS emissions. 

The commission added language to the new OGS rules provid
ing the option for claiming 8,760 hr/yr run-time at maximum de
sign capacity for any combustion unit instead of process mon
itoring. Testing for process heaters can be requested at Re
gion’s discretion. The commission does not anticipate request
ing testing of heaters that are used as a voluntary control de
vice. The commission clarifies language to indicate applicability 
to all combustion devices including engines and turbines, and 
deleted redundant rows from the table. In response to this com
ment and other comments including comments about the strin
gency of PBRs should not necessarily be the same as BACT, 
the commission changes language in the PBR rule for some of 
the control devices to only require monitoring and testing when 
controls are needed to meet impacts evaluations or when certain 
control efficiencies are claimed. 

TIPRO comments that "operators routinely fix leaks they find 
using audio, visual or olfactory inspection as part of their 
normal job duties commented, "The proposed sampling, com
pliance demonstration, and monitoring, and record keeping 
requirements discussed are extremely onerous and difficult to 
implement for the thousands of dispersed unmanned locations. 
Encana supports the innovative approach to permitting con
cerning compliance demonstrations. 

The commission has changed the rule to allow any documen
tation that is currently being maintained that provides the same 
information will be acceptable. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko. "This 
is overly burdensome for thousands of dispersed oil and gas lo
cations." 

The commission added language to clarify fuel usage measure
ment. The commission added an option for not requiring fuel flow 
meters. The commission added language to clarify VOC content 
of fuel. The commission has also updated requirement that op
erators may assume continuous operations, and limit records to 
only downtime. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "Burdensome recordkeeping and would reduce the 
number of these used in the  field typically at sour gas locations 
to avoid H2S seepage. In addition, 40 CFR 60.633(b)(1) (NSPS 
KKK) only requires quarterly monitoring." 

Any documentation that is currently being maintained that pro
vides the same information will be acceptable. The LDAR pro
grams with instrument monitoring are only required where they 
are necessary to meet emission limitations. If necessary to meet 
emission limitations the application of rupture discs under re
lief valves allows 100 percent fugitive emission reduction credit. 
Quarterly instrument monitoring may be applied with that credit 
if preferred. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko re
quested that the commission "delete the requirement for site inlet 
and out let gas volume Additionally, leaks create potential safety 
hazards for the operator on location. There is no environmental 
benefit by requiring operators to record their walk-through unless 
a leak is found. As a BMP, operators conduct several inspections 
on a regular basis for different purposes (safety, maintenance, 
etc.) or compliance with other regulatory agencies requirements. 
As long as the operator ensure that fugitive components in the 
gas service are included in the most appropriate of these inspec
tions, an equivalency with the AVO method can be claimed." 
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A simple check note with date of a walk through or physical in
spection is acceptable, record of found leaks is implied. Only 
where instrument monitoring is needed to meet the emission lim
its of the rule of for certified emissions are the records of a mon
itoring program needed. 

Devon commented on Table 8: Monitoring and Records Demon
strations Minor Changes Ft Equipment Replacements: "The re
quirement to keep records of like-kind replacements should be 
struck from the rule, as like-kind replacements have no impact 
on emissions. Similarly, the requirement to keep records of "mi
nor" changes at a site is not warranted, since any change that 
increases the potential to emit will require the site to re-register." 

The commission has changed the rule language in response to 
this comment. Any LDAR program that a site implements is vol
untary, and if implemented must follow the requirements of the 
PBR rule, unless otherwise specified. A new engine must meet 
applicable federal requirements. Recordkeeping requirements 
were not changed in response to this comment. The rule does 
allow for some increases in emissions without requiring registra
tion. For practical enforceability, the recordkeeping is needed for 
changes that do not trigger registration requirements. 

Encana commented on Table 8 PBR §106.352 and Standard 
Permit - Category - Minor changes "Records showing all replace
ments and additions, including summary of emission type and 
quantities. Encana Response: Encana seeks clarification from 
TCEQ that only those changes that increase emissions above 
the thresholds proposed in subsection 106.352(c)(1)(B) of the 
PBR and subsection (c)(1)(C) the Standard Permit are subject 
to the recordkeeping requirements." 

Recordkeeping requirements were not changed in response to 
this comment. The rule does allow for some increases in emis
sions without requiring registration. For practical enforceability, 
the recordkeeping is needed for changes that do not trigger reg
istration. Additionally, replacement facilities are new facilities. 

TXOGA, Devon,  GPA, Noble, ExxonMobil, and Anadarko ex
pressed concerns regarding "Worst-case is not representative 
of site condition and therefore will grossly overestimate emis
sions. As stated this requirement could be taken to mean any 
pressure vessel within the facility and not vessels that have af
fects on emissions." 

We concur that the record requirement could be misinterpreted 
to apply where no emissions are expected. To clarify we are 
moving the record to tanks / vessels where the pressure from 
which a flash originates is checked weekly. As suggested by the 
commenter a periodic check of the fluid pressure that is being 
flashed should be retained. 

TIPRO commented that, "The requirement "Records showing all 
replacements and additions that result in an increase of more 
than 1 tpy  VOC,  5  tpy NOX, 0.01 tpy benzene, and 0.05 tpy H2S, 
including summary of emission type and quantities" is unrealistic 
and has no significant impact on emissions. There is no environ
mental benefit to be gained compared to the burden of tracking 
all minor valve and fitting change at an oil and gas site." 

Changes, especially new equipment are modifications requir
ing evaluation and normally always requiring authorization. The 
commission is allowing some adjustment with appropriate min
imum potential for impact concern in all cases to skip or delay 
the authorization process. Every site should be aware of their 
emission potential and equipment at every site. The commis
sion is not requiring leak no leak monitoring as described in the 

fugitive documents in AP-42 to account for fugitive emissions. 
Simple counts with the less conservative oil and gas factors are 
allowed and are easy to track. Since each OGS  can be very  dif
ferent with respect to its distance to receptors and property line, 
this simple accounting procedure is necessary to assess poten
tial emissions and check impact protectiveness. 

Devon commented on Table 8: Monitoring and Records Demon
strations Equipment Specifications. "Process units, tanks, va
por recovery units, flares, thermal oxidizers, and reboiler con
trol devices: This section requires records be kept for volumes, 
pressures, design specifications, equipment sizing, etc. Devon 
recommends that the section is more specifically phrased to
ward keeping records directly related to air emissions, with rec
ommended language as follows: "Emissions control equipment 
specifications, volumes and pressures of process streams, and 
pertinent compositions used for emissions calculations shall be 
available at the nearest manned facility or at the owner/operator 
company headquarters."" 

The commission concurs and has adjusted the language for 
tanks and vessels venting to the atmosphere to be in line with 
assessing the emission. 

In response to this comment and other comments, the commis
sion changes language in the OGS PBR rule to indicate all fugi
tive components need to be physically inspected for leaks under 
the LDAR program. The rule will include a quarterly physical 
inspection as part of BMP, and the appropriate records for the 
physical inspection. Any other record that shows compliance 
with the rules will suffice. 

The details provided in this PBR are designed to clarify the 
appropriate monitoring methods, sampling, and the records 
required to meet that general requirement as outlined in §106.8. 
The commission recognizes that there may be monitoring, sam
pling, or recordkeeping methods that were overlooked and that 
are equivalent to those specified. For recordkeeping, any doc
umentation that is currently being maintained that provides the 
same information will be acceptable. The commission does not 
change the rules in response to this comment to only obtain data 
upon request by the commission. Submittal of data is required 
as specified to support reviews or audits of registrations and to 
ensure practical enforceability. In response to this comment, 
the commission does not add language to the rules to indicate 
gas flow rates are not needed for emissions calculations. Based 
on the commission’s experience with review of numerous OGS 
registrations, gas flow rates are needed for some emissions 
calculations, such as for GLYCalc emissions calculations for 
glycol dehydration units, and are not necessary the same gas 
flow rates that leave or enter a site. 

EDF commented that the TCEQ should clarify in Table 8 that 
"for storage tank loading, the maximum short-term emission rate 
should include a rigorous calculation of flash gas emissions." 

No changes to the rule are required based on this comment. The 
commission agrees with this comment and will ensure that any 
emissions quantification guidance establishes established and 
clearly identifies the need for short-term emissions, including po
tential flashing, which occurs from truck loading, storage tanks, 
or other sources, if appropriate. 

Sierra Club members "would like the proposed permits to require 
signage at each OGS stating the name of the owners and oper
ators, listing all pertinent facility registration numbers and per
mits, and providing contact phone numbers for regulatory agen
cies. This information is critical for citizens. Currently, it is often 
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very difficult for citizens working or living nearing OGS to deter
mine who owns or operates the site, particularly when the site is 
un-manned." 

The commission respectfully declines to revise the rule based 
on this comment. The public can access information about a 
certain site or location by contacting their local region or by ac
cessing the TCEQ website, which is updated each day for pend
ing and completed registrations and applications. Additionally, 
the public can access the remote document server where many 
agency generated documents, including technical reviews and 
associated letters for registrations, are available within days of 
completion. 

Sampling, Monitoring 

Encana commented on Table 8 PBR §106.352 and Standard 
Permit - Category -Control Devices - Condensers "Basic moni
toring is continuous monitoring and recording of the temperature 
of the waste gas exhaust, Encana Response: This requirement 
does not consider small, remote facilities that have no electric
ity and are unmanned. Operators should be given the option to 
record the temperature on a monthly basis. Encana proposes 
that the language for monitoring and recording temperature for 
condensers be replaced with the following: "Basic monitoring is 
measuring and recording the condenser outlet temperature at 
least 1 day, each month during daylight hours. Recording of the 
condenser outlet temperature is not required if the uncondensed 
vapors are burned in a combustion device or recycled back into 
the process."" 

Encana commented that in Table 7 PBR §106.352 and Standard 
Permit - Category - Condensers, "Proper monitoring and sam
pling ports must be installed in the vent stream before and after 
the condenser. Encana Response: Encana agrees that monitor
ing condenser outlet temperature is valid parametric, monitoring; 
however, it is unnecessary to require sampling ports when there 
is no clear testing requirement. The requirement for sampling 
ports should only be for condensers where compliance testing is 
required." 

The condenser sampling requirements are being removed and 
being replaced with the glycol dehydrator monitoring require
ments in Table 8, no sampling ports  are required  for  the PBR.  

The TCEQ changes the rule in response to this comment for clar
ity and resolution. After re-evaluation, the commission deletes 
deleted the testing requirements for testing after maintenance of 
engines. The commission determines determined that normally 
scheduled semi-annual or biennial testing of engines will be suf
ficient for demonstration of compliance for engines addressing 
testing after maintenance. 

El Paso commented requested that the commission consider "re
vising the requirement to test "any turbine" to "any turbine (ex
cluding microturbines)." El Paso employs small Capstone micro-
turbines at some facilities that do not lend themselves well to 
emissions testing due to their exhaust system design. These mi
croturbines have the potential to emit on, the order of less than 1 
tpy of any pollutant. Alternatively, please consider a deminimis 
level for turbines (e.g., "Any turbine > 1 MW)." 

The TCEQ does not change the rules has not changed the pro
posal in response to this comment. Due to high exhaust flow and 
pollutant concentrations, turbines can represent large emission 
sources even at 1 MW. TCEQ routinely works with permit hold
ers who cannot meet aspects of EPA test methods such as Test 
Method 1 to design a testing protocol that achieves a valid test. 

It is the commission’s TCEQ’s intent that small turbines such as 
the Capstones be tested according to the procedures of EPA Test 
Methods as best possible. Engines commonly have the small is
sues as these smaller turbines and the TCEQ. The commission 
routinely works with has routinely worked with the testing com
panies company to come up with a valid testing methodology. 

SWEPI comment that the new Chapter 106 states that "The new 
PBR would require continuous measurement of condenser outlet 
gas  temperature  . . . at  an  estimated  cost  of  about  $4,000.00";  
however, this appears to conflict with the proposed Chapter 106 
Table 8 - Control Devices - Condensers which states "Control de
vice monitoring and records are required only where the device 
is necessary for the site to meet emission rate limits." If this is 
not in conflict, then clarifications as to requirements for claimed 
efficiencies should be clearly stated in Table 8. The company 
request clarity or resolution of the continuous condenser outlet 
gas temperature requirement referenced in the PBR preamble 
with the proposed provisions in Table 8, Control Devices, Con
densers, which state "Control device monitoring and records are 
required only where the device is necessary for the site to meet 
emission rate limits." 

The commission changes the rule in response to this comment 
for clarity and resolution. All monitoring and controls are vol
untary in the final OGS PBR. If a control is needed to meet the 
emission impacts or limitations of the PBR, then the once weekly 
monitoring of the temperature of air condenser exhaust along 
with other parameters as listed in Table 8, Process Units, Glycol 
Dehydration Units apply. Continuous temperature monitoring is 
not required over the once weekly monitoring of air condenser 
exhaust temperature. 

TXOGA, Devon, GPA, Noble, Exxon Mobil, and Anadarko 
requested clarification "Why is testing required when these 
"events" reduce emissions, is this in addition to quarterly 
testing? We need clarification as to what constitutes "major" 
component replacement." 

After re-evaluation, the commission deletes the requirements for 
testing after maintenance of engines. The commission deter
mines that normally scheduled semi-annual or biennial testing 
of engines will be sufficient for demonstration of compliance af
ter maintenance. 

Targa commented on fugitive monitoring requirements. "Fugi
tive monitoring will be extremely difficult to implement due to the 
large number of sites requiring monitoring. There are numerous 
issues with this portion of the proposed rule: The rules should 
properly define which process streams require fugitive emissions 
controls. The proposed language in the PBR and Standard Per
mit does not define which process streams are subject to con
trols. There needs to be an exemption for minimum weight per
cent VOC content of the stream. There is no reason to monitor 
residue gas which is almost entirely methane. The precedent 
for defining which process streams require controls for VOC is 
found in 40 CFR §60.632(f): "For a piece of equipment to be con
sidered not in VOC service, it must be determined that the VOC 
content can never be reasonably expected to exceed 10.0 per
cent by weight." The proposed rule should also include a section 
on exemptions from monitoring. For example, exemptions from 
monitoring based on configurations, component types like check 
valves, seal systems, vacuum service, less than two inches, in
strumentation systems, sampling systems, etc. These lists of 
exemptions are standard in all EPA and TCEQ regulations for 
fugitive emissions and are startlingly absent in the proposed rule. 
In addition, Targa would need more clarification on which compo-
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nent types are required to be monitored under Method 21. For 
example, in reading §106.352(e)(7), it appears that all fugitive 
components and instrumentation in gas or liquid service is sub
ject to Method 21 monitoring. However, the leak definition in 
§106.352(e)(7)(C) only provides for valves, connectors, pumps, 
compressors, and agitator seals. Targa finds these component 
types requiring monitoring more stringent and aggressive than 
the Federal LDAR NSPS KKK monitoring component types re
quired for gas plants. The lack of available contractors to com
plete the work will make initial implementation very difficult. Most 
companies contract out their leak detection programs to third 
parties.  The cost to implement  a fugitive monitoring program 
is considerable. It is a very labor intensive process. Each site 
would have to be manually tagged, monitored, and logged into 
an electronic system for tracking and reporting. Compressor sta
tions are numerous and spread out across a particular gathering 
area. In Targa’s North Texas system alone, it can take several 
hours to reach the farthest compressor station. Further, certain 
Right-of-Way agreements add complexity to site access. All of 
Targa’s compressor stations are unmanned which means third 
parties would have to be hosted while doing their monitoring." 

Targa also recommended "more emphasis on required AVO in
spections and elimination of required monitoring using Method 
21 or the alternative work practices. This would allow sites to 
use the incentive program in 30 TAC Chapter 101 and increase 
the use of IR camera’s in the oil and gas industry." 

TXOGA, Devon, GPA, Noble, Exxon Mobil, and Anadarko com
mented that fugitive monitoring is "overly burdensome for remote 
OGS. It is not reasonable to require leak testing within eight 
hours at largely unmanned facilities. This would cost industry 
millions for monitoring hundreds of thousands of oil and gas facil
ities. Furthermore, there are not enough monitoring companies 
in the country to do this work. This requirement is largely covered 
by DOT regulations already. Remove this requirement. Alterna
tively, revise this language as follows: "Gas or hydraulic testing 
at no less than operating pressure shall be performed prior to re
turning the components to service or they shall be monitored for 
leaks using an approved gas analyzer within eight hours, 15 days 
of the components being returned to service. Alternatively, the 
new components shall be tested for leaks using a soap solution 
within eight hours of the components being returned to service. 
Adjustments shall be made as necessary to obtain leak-free per
formance."" 

SWEPI commented that, "Since the monitoring program in the 
proposed PBR only applies to fugitive components at sites which 
are not otherwise subject to NSPS KKK, Standards of Perfor
mance for Equipment Leaks of VOC from Onshore Natural Gas 
Processing Plants, or voluntarily implementing an LDAR pro
gram, the applicability is limited and should be considered as du
plicative and unnecessary. The adoption of Federal GHG Sub
part W provisions also supports this as duplicative and unnec
essary." 

El Paso commented that, "the imposition of biennial reference 
method testing in addition to quarterly portable analyzer testing 
seems overly burdensome. 

The commission has changed the required fugitive program to 
only a quarterly physical inspection. At any site which imple
ments a voluntary LDAR program, or must comply with any other 
state (30 TAC Chapter 115) or federal (NSPS 40 CFR Part 60, 
Subparts KKK, or GHG or Subpart W) may use that program in
stead of the physical inspection. 

Encana commented on Table 8 PBR §106.352 and Standard 
Permit - Category - Site LDAR Program - (G) "Audio, visual and 
olfactory inspections shall occur quarterly for BMP and at least 
weekly in concert with required instrument monitoring programs 
by operating personnel walk-through and be recorded. Encana 
Response: Operators fix leaks they find using audio, visual or ol
factory inspections, Operators fix these leaks as part of their job 
duties because leaks are a loss of product and therefore a loss of 
revenue. Additionally, leaks create potential safety hazards for 
the operator on location. There is no additional environmental 
benefit by requiring operators to record their walk-through unless 
a leak is found. A requirement to record a walk-through where no 
leaks are found only provides additional enforcement risk to op
erators over recordkeeping. The requirement to record a weekly 
walk-through should be stricken from the proposed regulation 
and recordkeeping should only involve leaking components." 

In response to this comment and other comments, the commis
sion changes language in the OGS PBR rule. The commission 
re-evaluated what is required for fugitive monitoring under the 
OGS PBR, to indicate all fugitive components need to be phys
ically inspected for leaks on a quarterly basis. The commission 
intentionally avoids the use of AVO as AVO is actually LDAR. 
Physical inspection for leaks is not part of LDAR. Additionally, 
the commission believes it is reasonable to assume that OGS 
will not want to lose substantial amounts of product. As such, 
the commission determines that all fugitive components need 
to be physically inspected quarterly for leaks. The recordkeep
ing requirements for physical inspections for leaks are not de
tailed records, nor as stringent as recordkeeping requirements 
for LDAR. The PBR rule also allows for the use of voluntary 
LDAR or required federal LDAR (such as LDAR for 40 CFR 60 
NSPS KKK or GHG Subpart W); weekly physical inspections 
are required in tandem with LDAR. The TCEQ changed the fre
quency for monitoring from quarterly to semiannually. After con
sideration, the commission changed language in the rule from 
operate portable analyzers in accordance with EPA Test Method 
CTM-034 to operate in accordance with manufacturer’s instruc
tions, operator-defined test methods, or NELAC accredited test 
methods. Additionally, stain tube testing was added as an op
tion. The commission notes that the regulatory need for updating 
§106.352 and for what the commission must consider for nonat
tainment areas of the state is different than what the US EPA 
must consider when promulgating 40 CFR 60 NSPS or 40 CFR 
61, 63 NESHAP rules. The proposed PBR rule attempts to al
low anything done to comply with other  federal or states rule to  
also be used in order to minimize any additional cost to industry. 
Also, not all facilities regulated by the OGS PBR are addressed 
by the federal regulations mentioned in all the comments. In
strument monitoring at sites is now only required where neces
sary to meet emission limitations. The commission changes the 
rule has adjusted the requirements to allow soap bubble testing 
within eight hours to look for leaks in lieu of instrument monitor
ing and to increase the time frame for instrument monitoring to 
15 days. Additionally, gas or hydraulic testing of the new and 
reworked piping connections at no less than operating pressure 
shall be performed prior to returning the components to service 
is an option in lieu of soap bubble testing and instrument testing. 
Instrument monitoring at sites is now only required where nec
essary to meet emission limitations. The use of a camera is an 
option. 

El Paso employs small Capstone microturbines at some facilities 
that do not lend themselves well to emissions testing due to their 
exhaust system design. These microturbines have the potential 
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to emit on, the order of less than 1 tpy of any pollutant. Alterna
tively, please consider a deminimis level for turbines (e.g., "Any 
turbine> 1 MW)." 

The commission has not changed the rule in response to this 
comment. All combustion devices must be considered for com
pliance demonstration purpose of criteria pollutants. 

Encana commented on Table 7 PBR §106.352 and Standard 
Permit - Category - Combustion Devices Biennial Testing. "Any 
engine greater than 500 hp or any turbine - After biennial testing, 
any engine retested under the above requirements shall resume 
periodic evaluations within the next two calendar quarters. En
cana Response: The language above should be replaced with 
the following: "The biennial Compliance Test will be performed 
in lieu of the semi-annual Performance Test required during the 
same semi-annual period In which the Compliance Test is per
formed."" 

This comment is unclear to the commission. However, the com
mission has reworded the language section in response to other 
comments. 

Cirrus commented that, "The proposed PBR and Standard Per
mit require that evaluations of engine emissions performance 
be conducted quarterly by measuring the NOX, CO, and oxygen 
content of the exhaust. It also requires that these evaluations 
be conducted within 14 days of events such as engine mainte
nance or overhaul, oxygen sensor replacement, etc. The cur
rent PBR requires that these evaluations be conducted within 7 
days of such maintenance events. Where engines are subject 
to 117, these evaluations are required within 14 days. Please 
clarify when these evaluations are required and the reason for 
the timing." 

The commission changed quarterly testing to semiannual test
ing for engines in response to comments. After re-evaluation, 
the commission deleted the testing requirements for testing after 
maintenance. The commission determined that normally sched
uled semi-annual or biennial testing will be sufficient for address
ing testing after maintenance. 

TIPRO commented that" performing stack test for VOCs is an 
unnecessary additional expense to an already expensive compli
ance stack test. VOC emission rates are typically very low from 
engines and boilers firing on natural gas. Manufacturers’ speci
fications or AP-42 factors provide conservatively high emissions 
estimates for emission estimation purposes." 

The commission removes the requirement for VOC testing from 
the proposal in response to this comment. The commission be
lieves CO is an adequate surrogate for VOC and that the initial 
sampling for CO combined with quarterly monitoring for CO at 
larger emission sites holding a federal operating permit repre
sents appropriate VOC monitoring. 

TXOGA, Devon, GPA, Noble, Exxon Mobil, and Anadarko 
commented that, "Portable analyzers are not able to monitor 
VOC emissions. There is no way to document compliance with 
VOC standards. VOC standards should be removed from rule. 
VOC limits should be removed for engines <0hp as there is no 
means of compliance demonstration and portable analyzers do 
not measure VOC which would require use of reference method 
testing for compliance demonstration." 

TPA commented that the proposed PBR "contains unduly oner
ous testing requirements. The proposed PBR’s testing require
ments would go beyond the sort of requirements that should be 
included in a PBR. The problem is especially pronounced with 

respect to engines: once EPA imposes the upcoming engine 
rules, most engines will be subject to federal requirements re
garding testing in any event. The state’s PBR should not impose 
duplicative or inconsistent testing requirements on those same 
engines. Examples of the proposed testing requirements that 
TPA believes are unnecessary and too burdensome include the 
site-specific sampling requirements under worst-case scenarios 
and the portable testing methods proposed for engines." 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko stated 
that "there needs to be a standardized compliance determina
tion. The standard should reference a maximum achievable site 
load." 

TAEP commented that, "Quarterly engine testing will overload 
the current availability of qualified and certified emission testing 
companies, if we are to test every 0&G related engine larger than 
100 HP. This quarterly test requirement goes beyond Federal 
emissions testing rules which do not require testing of engines 
smaller than 500 HP except in areas of nonattainment." 

SWEPI commented that, "The periodic sampling for engines 
should consider CTM-034 testing should be allowed to be 
conducted by the operator. This can then be complemented 
by complete 3rd party stack testing once every 2 years if 
quarterly performance consistently meets permitted emissions 
requirements. Also, engines subject to NSPS JJJJ or ZZZZ are 
tested annually by a third party. Therefore, it would be highly 
advantageous to use an alternating equivalency schedule for 
the same engine at a particular location using the same fuel 
with catalyst package and maintenance schedule. Additionally, 
the requirement to test engine emissions after an 02 sensor 
replacement, major maintenance, or catalyst change-out should 
be extended to 4 weeks instead of the proposed 2 weeks. Since 
equipment performance is already monitored frequently, the 
extended deadline would help ensure that no undue burden is 
placed on staff." 

SWEPI commented that, "The requirements for formaldehyde 
and  VOC  listed in the  new 30 TAC  116  do  not  align with the  re
quirements in the 30 TAC §106.352. El Paso requested con
sideration of "revising the requirement to test "any turbine" to 
"any turbine (excluding microturbines)." El Paso employs small 
Capstone microturbines at some facilities that do not lend them
selves well to emissions testing due to their exhaust system de
sign. These microturbines have the potential to emit on, the or
der of less than 1 tpy of any pollutant. Alternatively, please con
sider a de minimis level for turbines (e.g., "Any turbine> 1 MW)." 

The TCEQ has not changed the proposal in response to this 
comment. Due to high exhaust flow and pollutant concentra
tions, turbines can represent large emission sources even at 1 
MW. The TCEQ routinely works with permit holders who cannot 
meet aspects of EPA test methods such as Test Method 1 to de
sign a testing protocol that achieves a valid test. It is the TCEQ’s 
intent that small turbines such as the Capstones be tested ac
cording to the procedures of EPA Test Methods as best possible. 
Engines commonly have the small issues as these smaller tur
bines and the TCEQ has routinely worked with the testing com
pany to come up with a valid methodology. 

Devon commented that more specifically,  the 30 TAC  116  states  
that "the new standard permit would require testing for emissions 
of total VOCs and formaldehyde from engines" whereas the 30 
TAC §106.352 states that "the TCEQ is not requiring individual 
engines to be tested for formaldehyde, but the TCEQ intends to 
work with engine manufacturers to establish appropriate emis-
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sion factors for specific engine models." Please note that stan
dard methods and calibration standards for formaldehyde are 
not well developed or widely used at this time and consequently 
require highly specialized and costly equipment, such as Fourier 
Transform Infrared (FTIR) spectrometers." 

Exterran commented that, "Historical engine tests are not al
ways available due to transporting engine from another state to 
Texas or prior owner/operator did not maintain tests. Clarify that 
records are only required for the time the engine has operated on 
the oil and gas site within the past 5 years. If most recent demon
stration test is not found when placed upon the site, allow for a 
retest to demonstrate compliance prior to registration. Recom
mendation: Amend this provision to read as follows: Records of 
Reference Method performance testing, must remain with each 
specific engine for a maximum of 5 years for each site beginning 
with the initial performance test after construction. Alternatively, 
if a record of a previous EPA reference method test performed 
less than 2 yrs ago at a different site is available, it may be used 
for compliance demonstration at a new site until the next required 
test is conducted." 

Encana commented that Table 7 PER §106.352 and Standard 
Permit - Category Engines and Turbines "initial Sampling of (I) 
Any engine greater than 500 hp; (II) Any turbine - Perform stack 
sampling and other testing as required to establish the actual 
quantities of air contaminants being emitted into the atmosphere 
(including but not limited to nitrogen oxide NOX, CO,  VOC,  and  
oxygen). Encana Response: Stack testing of VOCs is an un
necessary additional expense to an already expensive compli
ance stack test. VOC emission rates are typically very low from 
engines and boilers firing on natural gas, Manufacturer’s specifi 
cations or AP-42 will provide conservatively high emission es
timates that will adequately provide emission estimates. The 
requirement to compliance stack test for VOCs should be re
moved." 

El Paso commented that, "Although suggested by the language 
under "Periodic Evaluation", the rule should state clearly that the 
periodic evaluations are limited to engines larger than 500 HP or 
other fired devices larger than 40 MMBtu/hr heat input. Further, 
El Paso suggests that quarterly emission tests are unnecessary. 
El Paso suggests that annual evaluations are sufficient." 

Encana commented that Table 7 PBR §106.352 and Standard 
Permit - Category - Engines, Periodic Evaluation (A) Conduct 
evaluations of each engine performance every calendar quarter 
after initial compliance testing by measuring the NOX, CO,  and  
oxygen content of the exhaust. Encana Response: An effec
tive maintenance program will keep engines in continual com
pliance. To reduce economic impact to operators, when four 
consecutive quarterly tests show the engine in compliance with 
its hourly permit limits, the testing frequency may be reduced to 
semi-annual testing. Likewise, when the following two consec
utive semi-annual tests show compliance, the testing frequency 
may be reduced to annual testing, Upon any demonstration of 
non-compliance with hourly permit limits, the testing frequency 
shall revert back to quarterly, The ability to revert to a semi-an
nual /annual test rotation is a significant savings to operators 
while maintaining and demonstrating compliance at the same 
time. Please see the table above for detailed recommendations 
of testing frequency for different size and location of engines." 

Weisman Engineering commented that, "The requirement for pe
riodic evaluation of engines over 500 hp as shown in table 7 re
quires quarterly testing with portable analyzers for NOX, CO,  and  
oxygen throughout the State of Texas. This is not consistent with 

the testing required in nonattainment counties in the DFW area, 
which only require stain tube testing quarterly. Since the portable 
analyzer testing is not required to be submitted to the TCEQ, and 
all data in the preamble to the referenced rule is for engines over 
1000 hp, it is not consistent to require testing to this level. Stain 
tube testing is reliable to determine whether an engine is meeting 
its emission requirements and it is recommended that stain tube 
testing of engines be permitted up to 1000 hp. The new NSPS 
standard referenced in the preamble does not require periodic 
testing of engines and no explanation is given as to why TCEQ 
is proposing to require it. TCEQ foes not have data on engines 
less than 240 hp since these have never been permitted. The 
audit referenced on page 33 of the preamble would only contain 
data on engines less that 240 hp that were at sites which also 
contained engines more than 240 hp. Since there are no previ
ous requirements for periodic testing and since it is not required 
by EPA and there is no data about these engines, except that it 
will cost $2,000 a year to test them, it is recommended that en
gines less than 240 hp not be periodically tested." 

TIPRO commented that, "There are not enough testing com
panies to test every engine in Texas larger than 100 HP every 
quarter and that EPA does not require quarterly testing for 
either NSPS or NESHPS. TIPRO commented that an effective 
maintenance program will keep engines in continual compli
ance. TIPRO recommended using an approach from Oklahoma 
air permitting to construct oil and gas facilities. This language 
comes for their regulations: "Conduct evaluations of each en
gine performance every calendar quarter after initial compliance 
testing by measuring the NOX, CO, and oxygen content of the 
exhaust. Test shall occur more than 30 days apart. Individual 
engines shall be subject to quarterly performance evaluation 
if they were in operation for 500 hours or more during the 
3-month (quarterly) period. When four consecutive quarterly 
tests show the engine in compliance with its hourly permit limits, 
the testing frequency may be reduced to semi-annual testing. A 
semi-annual test may be conducted no sooner than 60 calendar 
days nor later than 180 calendar days after the most recent 
test. Likewise, when the following two consecutive semi-annual 
tests show compliance, the testing frequency may be reduced 
to annual testing. An annual test may be conducted no sooner 
than 120 calendar days nor later than 365 calendar days after 
the most recent test. Upon any showing of non-compliance with 
hourly permit limits, the testing frequency shall revert back to 
quarterly." 

TAEP commented orally that, "Quarterly testing of engines will 
be burdensome and met with personnel and testing constraints." 
They followed in writing that, "Quarterly engine testing will over
load the current availability of qualified and certified emission 
testing companies, if we are to test every O&G related engine 
larger than 100 HP. This quarterly test requirement goes be
yond Federal emissions testing rules which do not require test
ing of engines smaller than 500 hp except in areas of nonattain
ment." The suggested corrections included the following: "Re
quire quarterly testing only in areas of nonattainment. For areas 
of attainment, require testing only for engines larger than 500 hp. 
Use a testing schedule for successful test which reduces the re
quirement over time from quarterly to semi-annual to annual." 

Exterran commented that the rule "Currently requires another 
evaluation of engine performance after engine maintenance 
such as "major component replacement, overhaul, oxygen 
sensor replacement or catalyst replacement." Recommenda
tion: Clarify or delete the general terms "engine maintenance" 
and "major component replacement, overhaul" and tie testing 
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requirement to actions that could reasonably be expected to 
increase emissions. Also, request clarification that such testing 
could satisfy quarterly testing requirement as well." 

Devon commented on Table 7 Sampling and Demonstrations 
Engines - Periodic evaluation. Devon commented, "This section 
requires portable analyzer testing every calendar quarter, which 
goes beyond federal NSPS and NESHAP requirements and is 
not required in §106.512, which remains as an applicable PBR 
for engines in other industries. Furthermore, the quarterly test
ing requirements here are consistent with the Chapter 117 nonat
tainment rules, in 30 TAC §117.8140(b), and are not justified or 
warranted to be applied to engines statewide. Quarterly testing 
is costly and economically unwarranted for smaller engines (less 
than 500 hp). Devon recommends using the framework estab
lished in §106.512 to consistently regulate industries in Texas. In 
the event quarterly testing remains as a requirement, Devon sug
gests extending the test frequency in a phased approach based 
on the results of previous tests. For example, after four consec
utive quarters of testing that indicates the engine is in compli
ance, extend the frequency to annual testing. Finally, there are 
not enough testing companies in Texas to conduct portable an
alyzer testing on a quarterly basis statewide. Portable analyzer 
testing is time consuming, onerous, and would result in signifi 
cant cost increases on operators due to testing costs and addi
tional manpower needs. Alternative test methods, such as stain 
tube or other operator defined methods should be allowed for 
quarterly emission evaluations." 

Encana commented on Table 7 PER §106.352 and Standard 
Permit - Category - Engines - Periodic Evaluation. "(C) After 
each occurrence of engine maintenance such as major com
ponent replacement, overhaul, oxygen sensor replacement, or 
catalyst replacement, an evaluation of engine performance as 
described above shall be performed within 2 weeks, Encana 
Response: This requirement appears to be adopted from 30 
TAC §117.8140(b) which is applicable to NOX 

sources located 
in nonattainment and early action counties. Extending its appli
cability to sources located in attainment areas and unmanned 
rural areas would be extremely burdensome and not provide ad
ditional environmental benefit. However, Encana believes that 
the requirement to conduct performance tests after maintenance 
should remain applicable to those engines subject to 30 TAC 
Subchapter 117." 

SWEPI commented "(C) After each occurrence of engine main
tenance such as major component replacement, overhaul, oxy
gen sensor replacement, or catalyst replacement, an evaluation 
of engine performance as described above shall be performed 
within 2 weeks, Encana Response: This requirement appears 
to be adopted from 30 TAC §117.8140(b) which is applicable to 
NOX 

sources located in nonattainment and early action counties. 
Extending its applicability to sources located in attainment areas 
and unmanned rural areas would be extremely burdensome and 
not provide additional environmental benefit. However, Encana 
believes that the requirement to conduct performance tests after 
maintenance should remain applicable to those engines subject 
to 30 TAC Subchapter 117." 

ETC commented that, "The proposed PBR’s testing require
ments will go beyond the sort of requirements that should be 
included in a PBR is especially pronounced with respect to 
engines: once EPA imposes the upcoming engine rules, nearly 
all engines will be subject to the federal requirements regarding 
testing. The state’s PBR should not impose duplicative or incon
sistent testing requirements on those same engines. Examples 

of the proposed testing requirements that ETC believes are 
unnecessary and too burdensome include the site-specific sam
pling requirements and the portable testing methods proposed 
for engines." 

The commission changes the rule in response to these com
ments. Periodic monitoring is now only required for sources sub
ject  to  Title V Operating permits  and it is a federally required con
dition of those permits. Additionally, the EPA reference method 
testing requirements of the current §106.512 are re-evaluated to 
allow for previous tests to suffice for initial testing when a new 
engine is brought on-site. Additionally, testing of similar groups 
of engines is allowed. They must undergo testing once every 
4 years as long as half of the group is tested every  2 years.  
The commission deletes the requirement for formaldehyde and 
VOC testing and determines that CO testing is an acceptable 
surrogate for formaldehyde and VOC testing for engines. The 
testing run duration is changed to match the period of the EPA 
test method. The initial sampling for CO combined with quarterly 
monitoring for CO at larger emission sites holding a federal op
erating permit represents appropriate VOC monitoring and the 
commission does not change the frequency for monitoring from 
quarterly to semiannually. Quarterly testing is no more strin
gent than what is required at Title V sites. The commission 
does not delete the requirement for biennial testing. Biennial 
testing is already a requirement in PBR §106.512. After con
sideration, the commission changes language in the rule from 
operate portable analyzers in accordance with EPA Test Method 
CTM-034 to operate  in  accordance with manufacturer’s instruc
tions, operator-defined test methods, or NELAC accredited test 
methods. Additionally, stain tube testing is added as an option. 
This represents savings of thousands of dollars a year for each 
engine that can take advantage of it. The commission does not 
delete the requirement for biennial testing. Biennial testing is al
ready a requirement in PBR §106.512. The commission notes 
that the regulatory need for updating §106.352 and for what the 
commission must consider for nonattainment areas of the state is 
different than what the US EPA must consider when promulgat
ing 40 CFR 60 NSPS or 40 CFR 61, 63 NESHAP rules. The pro
posed PBR rule attempts to allow anything done to comply with 
other federal or states rule to also be used in order  to  minimize  
any additional cost to industry. Also, not all facilities regulated 
by the OGS PBR are addressed by the federal regulations men
tioned in all the comments. The commission would only be able 
to change rule language for counties subject to 30 TAC Chapter 
117 in rulemaking for that chapter. Table 6 requires a minimum 
load of 50 percent for initial and biennial testing. The commission 
changes language to address situations were an engine is idle, 
but the requirement to operate at 50 percent or greater load is 
not changed in response to this comment. The commission be
lieves that a 50 percent load is achievable for all engines subject 
to testing and does not impose any burden on permit holders. 
Periodic evaluation does not require any specific load. 

SWEPI commented on "demonstration of BMPs by a mainte
nance program and records management, such as glycol sol
vent maintenance, glow plug maintenance, corrosion control, 
and burner maintenance, should provide adequate control to 
demonstrate rated emissions performance. The addition of a 
temperature indicator (TI) and recorder on the glycol condenser 
offers no added emissions controls benefits if the condenser sys
tem can be verified as closed with P&ID’s 

The commission has revised both the BMPs and the glycol dehy
dration unit requirements. The commission is asking for records 
to be kept of parameters needed to accurately estimate emis-
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sions. In addition to the parameters asked for being neces
sary for emissions calculations, they should be routinely looked 
at by site operators/engineers to check the units are perform
ing well. The following describes what is in the rule regard
ing records and monitoring. Glycol Dehydrator language has 
been changed to just records to include dry gas flow rate, ab
sorber pressure and temperature, any reboiler stripping gas flow 
rate, and condenser outlet temperature, glycol type and circu
lation rate recorded weekly. VRU, flare or thermal oxidizer or 
reboiler fire box used for control must comply with the monitor
ing and recordkeeping for those devices. Where all emissions 
from the flash tank and the reboiler or reboiler condenser vent 
are directed to a VRU, Flare or Thermal Oxidizer designed to be 
on-line at all times the glycol dehydrator is in operation the con
trol system monitoring for the glycol dehydrator is not required. 

TXOGA, Devon, GPA, Noble, Exxon Mobil, and Anadarko com
mented that the "Language on worst-case period is very limit
ing. Stack testing will have to be performed during the sum
mer, and many dehydration units are out of service in the sum
mer. We propose to remove "worst-case period" language from 
the rule. Onerous cost for extended analysis pre and post con
denser to demonstrate efficiencies. Consider the following: for 
efficiency claims greater than 90 percent, you need to meet con
trol, recordkeeping, and monitoring requirements of NESHAP 
HH. They recommended rule changes: "Effectiveness may re
quire sampling or monitoring upon request by the TCEQ or lo
cal programs and is required in all cases where greater than 
90 percent is claimed. Proper monitoring and sampling ports 
must be installed in the vent stream before and after the con
denser. Stack testing must be coordinated and approved with 
the Field Operations Division. This testing shall also include any 
additional control system used for VOC and Benzene, Toluene, 
Ethylbenzene, and Xylene reductions relied upon for the regis
tration. In lieu of stack testing, efficiency claims greater than 90 
percent shall meet the control, recordkeeping, and monitoring 
requirements of NESHAP Subpart HH."" 

The commission agrees that proper maintenance of engines is 
an important part of ensuring compliance. The commission be
lieves that emissions performance will not be degraded due to 
proper maintenance and that it is in the best interest of OGS to 
perform proper maintained to reduce overall long-term costs and 
to maintain efficiency. The commission has decided that, in gen
eral, engine testing along with proper maintenance is needed to 
ensure compliance. Also, in addition to emissions limitations, 
40 CFR 60 NSPS and 40 CFR 63 MACT standards also spec
ify maintenance requirements as part of ensuring compliance. In 
response to several comments including this comment, the com
mission deleted requirements of engines < 500 hp. The commis
sion changed quarterly monitoring to semi-annual monitoring as 
explained elsewhere in response to comments. The commis
sion determined that the semi-annual testing is needed with no 
exemptions, as explained elsewhere. The potential cost of the 
semi-annual testing has been greatly reduced as explained else
where. The commission changes the rule in response to com
ments. Periodic monitoring is now only required for sources sub
ject to Title V Operating permits and it is a federally required con
dition for those permits. Additionally, the EPA reference method 
testing requirements of the current §106.512 are re-evaluated to 
allow for previous tests to suffice for initial testing when a new en
gine is brought on-site and to allow for similar groups of engines 
to undergo testing once every 4 years as long as half of each 
group is tested every 2 years. This represents savings of thou
sands of dollars a year for each engine that can take advantage 

of it. The commission deletes the requirement for formaldehyde 
testing and determines that CO testing is an acceptable surro
gate for formaldehyde testing for engines.  The testing  run du
ration is changed to match the period of the EPA test method. 
The commission removes the requirement for VOC testing from 
the proposal in response to this comment. The commission be
lieves CO is an adequate surrogate for VOC and that the initial 
sampling for CO combined with quarterly monitoring for CO at 
larger emission sites holding a federal operating permit repre
sents appropriate VOC monitoring. The commission does not 
change the frequency for monitoring from quarterly to semiannu
ally. Quarterly testing is no more stringent than what is required 
at Title V sites. After consideration, the commission changes 
language in the rule from operate portable analyzers in accor
dance with EPA Test Method CTM-034 to operate in accordance 
with manufacturer’s instructions, operator-defined test methods, 
or NELAC accredited test methods. The commission does not 
delete the requirement for biennial testing. Biennial testing is al
ready a requirement in PBR §106.512. The commission notes 
that the regulatory need for updating §106.352 and for what the 
commission must consider for nonattainment areas of the state 
is different than what the US EPA must consider when promul
gating 40 CFR 60 NSPS or 40 CFR 61, 63 NESHAP rules. The 
proposed PBR rule attempts to allow anything done to comply 
with other federal or states rule to also be used in order to mini
mize any additional cost to industry. Also, not all facilities regu
lated by the OGS PBR are addressed by the federal regulations 
mentioned in all the comments. The commission determines that 
the changes to testing requirements are sufficient, and therefore 
the commission  did not change the rule to allow for the future 
frequency for future testing to be based on past testing results. 

Encana commented on Table 7 PBR §106.352 and Standard 
Permit - Category - Oxidation or Combustion Control Device 
Thermal Oxidizers. "The temperature and oxygen measurement 
devices shall reduce the temperature and oxygen concentration 
readings to an averaging period of 6 minutes or less and record 
it at that frequency, Encana Response: The requirement for two 
parametric monitoring devices is unnecessary, overly burden
some and goes beyond strict federal requirements for the oil and 
gas industry. Combustion zone temperature is the easiest para
metric device to maintain and operate and is more meaningful 
over oxygen monitoring. 40 CFR Part 63, Subpart HH - National 
Emission Standards for Hazardous Air Pollutants From Oil and 
Gas Production Facilities only requires temperature monitoring 
(§63.773(d)(i)(A)). Oxygen monitoring is duplicative, unneces
sary and the monitoring QA/QC component is impractical to im
plement in remote locations." 

SWEPI commented on Sampling General "required sampling 
includes three one hour test runs. While this is a well established 
protocol for continuous emissions monitoring from engines, 
heaters, and boilers, the accuracy, precision, and associated 
quality assurance is not well established for processes that 
may have intermittent emissions or variable cycle times." If 
this condition is combined with the condition where an already 
low VOC value is used for the vent before the control device, 
then there can be opportunity for great variability in removal 
efficiencies that may not be representative of overall continu
ous performance, Temperature cycling may also cause some 
pressure swings in and around the glycol condenser. This may 
contribute to non-representative samples. For these reasons 
sampling process points on glycol systems does not offer any 
advantages over use of models such as GRI’s GlyCalc. We be
lieve emissions sampling of the glycol reboiler vent stack, when 
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not in a closed loop configuration, offers adequate emissions 
assurance along with demonstration of BMP." 

The use of continuous emissions monitoring is an option for pe
riodic evaluation of engines, not a requirement. The commission 
agrees that the validity of three one hour test runs for testing of 
sources, including engines and other sources typically operat
ing steady-state, has been well established and that the applica
ble parameters for periodic evaluation of engines is dependent 
on engines testing results. The commission has clarified that 
control monitoring is only necessary when control is needed to 
meet emission limitations or certify emissions with control. The 
more extensive parametric monitoring is only applicable where 
the highest effectiveness of the control is claimed. The commis
sion believes this monitoring is appropriate if company needs to 
make this claim. 

The commission notes that the regulatory need for updating 
§106.352 and for what the commission must consider for 
nonattainment areas of the state is different than what the US 
EPA must consider when promulgating 40 CFR 60 NSPS or 40 
CFR 61, 63 NESHAP rules. The proposed PBR rule attempts 
to allow anything done to comply with other federal or states 
rule to also be used in order to minimize any recordkeeping and 
additional cost to industry. Additionally, the commission does 
not necessarily consider a glycol unit reboiler firebox subject to 
40 CFR 63 MACT HH to also be a thermal oxidizer. 

Exterran recommended only "Sampling General (B) Recommen
dation: Amend this section to require "three one-hour thirty (30) 
minute test runs" for Reference Method tests only." 

The commission concurs with this comment and changes the 
rule. The TCEQ has changed the proposal to reference EPA 
reference methods and the test duration referenced within the 
method. 

TXOGA, Devon, GPA, Noble, Exxon Mobil, and Anadarko com
mented that, "Liquid analysis of produced water requires a pres
surized water sample to demonstrate compliance which serves 
no purpose. There is no benefit for most samples to be in a 
C10+ format. Exempt tanks at sites that make no liquid hydro
carbon are produced from the production stream. Exempt sites 
that have a VRU or flare to handle tanks vapors. They propose 
revised rule language of "Maintain composition records at ap
propriate points within the process as needed for emissions cal
culations. Laboratory extended VOC GC analysis at a minimum 
to C10+ and H2S analysis for gas and liquids for the following 
shall be performed and used for emission compliance demon
strations: (A) Separator at the inlet; (B) Dehydration Unit prior to 
dehydrator; (C) Amine Unit prior to sweetening unit; (D) Tanks for 
liquids and vapors; and (E) Produced Water or Brine/Salt Water 
at the inlet prior to storage. A representative sample can be used 
if the sample represents production from the same formation, 
field and depth. The sample should be the most conservative of 
the represented sites to demonstrate worst-case scenario."" 

SWEPI commented that, "The new PBR would require the sam
pling of emission gas streams with a cost estimated at $800 to 
$5,000 per sample. Although this estimate is reasonable, this 
does not include travel to remote areas, man lifts, associated 
staff time, installation of ports, and safety reviews for new activi
ties. When these factors are included, costs can exceed $10,000 
per sample. Similarly, the new PBR total cost of testing VOC for 
engines and turbines is estimated from about $500-$2,000 per 
test. This also does not include travel to remote areas, man lifts, 

associated staff time, installation of ports, and safety reviews for 
new activities." 

TAEP commented that, "Site-specific gas and liquid analysis will 
be an un-necessary burden in cost and time. It is unlikely that 
available lab resources exist now or in the near term years to 
accommodate the volume of sample analysis anticipated by rule 
requirement. They recommended that the commission allow the 
use of representative reporting field level data; Require "site-
specific" data only in critical emission sources; Require "site-spe
cific" data only where estimated emissions are close to thresh
olds." 

Encana encourages solutions such as emission factor develop
ment or representative sampling. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that the "TCEQ should allow for the use of representa
tive gas and liquid analysis as opposed to site specific analysis 
so long as certain criteria are met for characterizing the anal
ysis as representative. The following items could be used for 
defining whether an analysis is representative or not: Production 
type: grouping of fields or wells within fields on the basis of gas 
or oil production. Same or similar producing reservoirs: group
ing of fields on the basis of reservoir types such as tight sands, 
coal bed methane, conventional sands, and shale gas. Different 
named formations/reservoirs with the same classification, such 
as tight sands, with less than 2,000 vertical feet between the 
formation tops could be grouped. Similar ranges of pressure 
and temperature for the initial phase separation of production 
from the wells. Although the pressure can vary quite widely, 
for even the same producing horizon/formation, dependent on 
"well-head" compression the general collection and gathering 
system pressure in the fields being grouped should be similar. 
Similar fluid compositions such as oil with associated hydrocar
bon gas, primary hydrocarbon gas production with hydrocarbon 
liquids that separate at field separators, "dry" gas with no appre
ciable (<2 barrels per MMSCF) hydrocarbon liquid production. 
Similar API gravity could be used for demonstration purposes. 
Similar production arrangements, surface equipment, and op
erational characteristics/practices: Fields to be grouped should 
employ similar production approaches such as well-site phase 
separation with equipment located on or near individual well sites 
or small groups of wells, multi-phase flow to central separation 
and production facilities (such as central tank batteries). Also 
they could be grouped by similar treatment of the gas or liquids." 

TIPRO commented that the "proposed requirement for site-spe
cific samples will cause immediate non-compliance across the 
State as there is a lack of industry personnel, contractors, equip
ment and laboratories to handling the massive increase in sam
pling. Representative samples are sufficient for PBR registra
tions and insignificant emission sources." 

Encana commented that, "Field wide averages are adequate for 
estimating emissions. Permit reviewers can determine whether 
site specific samples are necessary based on a minimum data 
set of 3 samples per field. Another approach that has been al
lowed by the Agency for the past year is the use of analog sam
ples that represent production form (sic from) the same forma
tion, field and depth. Encana agrees with the TCEQ statement 
that the surrogate sample should be the most conservative of 
the represented sites to demonstrate worst-case scenario." 

Devon commented on Table 7 Sampling and Demonstrations 
of Compliance, LDAR Verify Composition of Materials, all site 
specific gas or liquid analyses. "This section includes language 
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that requires extended gas chromatograph (GC) analyses be ob
tained for certain gas and liquid streams, and subsequently used 
for compliance demonstrations. This includes: (D)Tanks for liq
uids and vapors; and (E) Produced water or brine/salt water at 
the inlet prior to storage. TCEQ-approved methods for calculat
ing emissions from tanks do not require site specific sampling be 
obtained for storage tank liquid and vapor, as well as produced 
water. For the emissions calculations, a pressurized sample at 
the separator is needed along with the API gravity and RVP of 
the sales oil. The composition of the sales oil is not needed. 
Additionally, the composition of the tank vapor does not need 
to be measured, as this is calculated in the model. The emis
sions from produced water tanks are minimal, thus sampling the 
water for hydrocarbons has no cost-benefit justification. Devon 
has typically used conservative oil carryover estimates as a ba
sis for calculating water tank emissions. With this conservative 
estimating  practice, there is little to be gained with respect  to  the  
high cost of collecting water samples." 

TIPRO commented that, "The commission should consider the 
practical enforceability of gas and liquid sampling requirements. 
A preconstruction requirement and a requirement to have site 
specific samples are not congruent. The facility will not be built 
until the well comes in and the product is known. Knowing the 
product is necessary before constructing the facility in compli
ance with regulations." 

SWEPI commented "Where emissions are permitted from drip 
or slop tanks, emissions estimated from using Tanks 4.09 and 
E&P Tanks with process knowledge of the tank contents or guid
ance from API 19.1 standard are more representative than any 
given sample. This is because sampling is affected by seasonal 
and diurnal variations as well as the errors associated with grab 
sampling without consideration of working losses." 

The commission is allowing the use of representative sampling 
for estimation of emissions. The representative sample must 
meet the defined criteria. Allowing the use of representative 
sampling should greatly reduce overall sampling costs for OGS 
in comparison to the proposed rule. The Regional office may at 
any time request a site-specific gas and liquid analysis, as is part 
of their requirements. The preconstruction registration require
ment has changed to a preconstruction notification, with verifica
tion to follow as early as 90 days. The commission agrees that 
there are not enough testing companies to addressing some of 
the monitoring and testing requirements as initially proposed. In 
response to this comment and other comments including com
ments about the stringency of PBRs should not necessary be the 
same as BACT, the commission changes language in the PBR 
rule for some of the control devices to only require monitoring 
and testing when controls are needed to meet impacts evalua
tions or when certain control efficiencies are claimed. Also, the 
commission adds stain tube testing for periodic monitoring of en
gines and determines that stain tube testing can be performed 
by operators after a minimal amount of training. The commis
sion agrees that process simulator outputs or calculations out
puts can be used for upstream and downstream emissions cal
culations for other facilities in lieu of testing but only if the simula
tor outputs or calculations outputs are based on acceptable and 
appropriate inputs based on testing. The commission does not 
believe that emissions from produced water tanks are minimal. 
The commission agrees that very worst-case assumptions, such 
as assuming produced water is 100 percent crude oil, can be 
used for emissions calculations, if determined to be appropriate 
by the commission. Based on the commission’s extensive expe
rience with air pollution issues, the commission believes that ac

tual site-specific sampling and testing yields the best representa
tions of the actual operations of sites. Therefore, the commission 
does not change the rules to allow for guidance from industry 
reference sources to be used as a  basis of emissions calcula
tions in lieu of testing (unless already allowed in the rules). The 
commission notes that Produced water, even water associated 
with a "dry" well can have entrained VOCs. This is especially 
true of aromatics (including BTEX), which is why it is important 
to quantify any BTEX that may be entrained in the produced wa
ter. This will allow for accurate quantification of these species for 
demonstrating impacts to off-property receptors. A representa
tive analysis can be used if it meets the  defined criteria. 

SWEPI commented that, "Gas or hydraulic testing at no less than 
operating pressure shall be performed prior to returning the com
ponents to service or they shall be monitored for leaks using an 
approved gas analyzer within eight hours of the components be
ing returned to service. Adjustments shall be made as necessary 
to obtain leak-free performance. 

The representative sample must meet the defined criteria. Al
lowing the use of representative sampling should greatly reduce 
overall sampling costs for OGS in comparison to the proposed 
rule. The commission believes CO is an adequate surrogate for 
VOC and that the initial sampling for CO combined with quarterly 
monitoring for CO at larger emission sites holding a federal op
erating permit represents appropriate VOC monitoring. 

SWEPI commented on Sampling General "required sampling 
includes three one hour test runs. While this is a well established 
protocol for continuous emissions monitoring from engines, 
heaters, and boilers, the accuracy, precision, and associated 
quality assurance is not well established for processes that 
may have intermittent emissions or variable cycle times. If 
this condition is combined with the condition where an already 
low VOC value is used for the vent before the control device, 
then there can be opportunity for great variability in removal 
efficiencies that may not be representative of overall continu
ous performance, Temperature cycling may also cause some 
pressure swings in and around the glycol condenser. This may 
contribute to non-representative samples. For these reasons 
sampling process points on glycol systems does not offer any 
advantages over use of models such as GRI’s GlyCalc. We be
lieve emissions sampling of the glycol reboiler vent stack, when 
not in a closed loop configuration, offers adequate emissions 
assurance along with demonstration of BMP." 

The use of continuous emissions monitoring is an option for pe
riodic evaluation of engines, not a requirement. The commission 
agrees that the validity of three one hour test runs for testing of 
sources, including engines and other sources typically operating 
steady-state, has been well established and that the applicable 
parameters for periodic evaluation of engines is dependent on 
engines testing results. 

Encana commented, leak free is defined as detecting less than 
10,000 ppmv of methane with either a portable analyzer suitable 
for method 21 or with an infrared camera designed to detect hy
drocarbons. The language "Leak free is defined as detecting 
less than 10,000 ppmv of methane with either a portable ana
lyzer suitable for method 21 or with an IR Camera designed to 
detect hydrocarbons," is being proposed for addition to the rule. 

Devon commented on Table 7 Sampling and Demonstrations of 
Compliance LDAR - Testing of new and reworked piping con
nections. "The proposed rule requires gas or hydraulic testing 
be performed at no less than operating pressure using an ap
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proved gas analyzer within eight hours of the components being 
returned to service after repair. The use of an approved gas an
alyzer within eight hours is not practical, as this is costly special
ized equipment that is usually rented from or provided through 
an LDAR testing company. It is sufficient to allow for leak check
ing to occur using audio, visual, and olfactory methods and other 
methods, such as using soap (or "snoop") to determine the pres
ence of leaks. This can be performed after returning the repaired 
components to service and subsequent leaks can be fixed in an 
expeditious manner." 

Encana commented that, "Due to the sheer volume of small sec
tions of piping and fugitive equipment that are new or replaced, 
tracking each will be significant. Due the remoteness of many 
E&P locations, the cost and feasibility of regular leak detection 
will be very high and may not provide great environmental ben
efit. In our experience with voluntary leak detection programs at 
E&P facilities, we found that new facilities and new construction 
do not leak after routine checks are made using hydrotesting, 
bubble testing or even simple visual, auditory, or olfactory mea
sures. The majority of leaks are found at older locations when 
an annual rotation is effective in leak detection and repair, Op
erators can often have multiple construction projects occurring 
simultaneously at different location. While Encana believes op
tical gas Imagining (sic imaging). Instrumentation is superior, it 
is unrealistic to require an $80,000 camera be located at each 
location. A trained operator could ensure that each location is 
monitored every eight hours with one camera. Encana recom
mends that this provision be removed or modified to require leak 
detection within a 14-day period which is consistent with EPAs 
Alternative Work Practice." 

The commission changes the rule has adjusted the requirements 
to allow soap bubble testing within eight hours to look for leaks in 
lieu of instrument monitoring and to increase the time frame for 
instrument monitoring to 15 days. Additionally, gas or hydraulic 
testing of the new and reworked piping connections at no less 
than operating pressure shall be performed prior to returning the 
components to service is an option in lieu of soap bubble testing 
and instrument testing. Instrument monitoring at sites is now 
only required where necessary to meet emission limitations. The 
use of a camera is an option, not a requirement. 

Exterran recommended the rule be changed in "Engines, Pe
riodic Evaluations (A) Requires quarterly performance tests for 
NOX, CO and oxygen content. 

The proposed rule has been changed in response to comments. 
Periodic monitoring is now only required for sources subject to 
Title V Operating permits and it is a federally required condition 
for those permits. Additionally, the EPA reference method testing 
requirements of the current §106.512 were re-evaluated to allow 
for previous tests to suffice for initial testing when a new engine 
is brought on-site and to allow for similar groups of engines to 
undergo testing once every 4 years as long as half of each group 
is tested every 2 years. The commission believes that, given the 
changes to the rules, testing companies will not be overloaded. 

Exterran commented that, "CTM-034 is not a standard method 
in the oil and gas industry. The rules should allow for equivalent, 
operator-defined methods which provide for a minimum calibra
tion, three sampling runs, and post calibration drift checks. Rec
ommendation: Allow alternate operator-defined methods pro
vide for a minimum calibration, three sampling runs, and post 
calibration drift checks. Alternatively, allow a NELAC Accredited 
Method in lieu of the CTM-034 method." 

After consideration, the commission changed language in the 
rule from operate portable analyzers in accordance with EPA 
Test Method CTM-034 to operate in accordance with manufac
turer’s instructions, operator-defined test methods, or NELAC 
accredited test methods. Additionally, stain tube testing was 
added as an option in response to other  comments. 

Exterran commented that the rule "Currently requires another 
evaluation of engine performance after maintenance. Recom
mendation: Clarify or delete the general terms "engine main
tenance" and "major component replacement, overhaul" and tie 
testing requirement to actions that could reasonably be expected 
to increase emissions." 

The commission changes the proposed rule in response to com
ments. Periodic monitoring is now only required for sources sub
ject to Title V Operating permits and it is a federally required con
dition for those permits. Additionally, the EPA reference method 
testing requirements of the current §106.512 are were re-evalu
ated to allow for previous tests to suffice for initial testing when a 
new engine is brought on-site and to allow for similar groups of 
engines to undergo testing once  every  4  years as long as half of  
each group is tested every 2 years. This represents savings of 
thousands of dollars a year for each engine that can take advan
tage of it. The commission deletes the requirement for formalde
hyde testing from the proposed rule and determines that CO test
ing is an acceptable surrogate for formaldehyde testing for en
gines. The testing run duration  is  changed to match  the period  
of the EPA test method. 

SWEPI commented that, "Reports necessary to verify composi
tion (including hydrogen sulfide (H2S)) at any. All analyses shall 
be representative of the site. All analysis shall be performed 
within 180 days of initial start of operation or implementation of 
a change which requires registration. When new streams are 
added to the site and the character or composition of the streams 
change and cause an increase in authorized emissions, or upon 
request of the appropriate Regional office or local air pollution 
control program with jurisdiction, a new analysis will need to be 
performed. Analysis techniques may include, but are not limited 
to, Gas Chromatography (GC), Tutweiler, stain tube analysis, 
and sales oil/co       
the following: (A) H2S content; (B) flow rate; (C) heat content; or 
(D) other characteristic including, but not limited to: (i) API grav
ity and RVP; (ii) sales oil throughput; or (iii) condensate through
put. Laboratory extended VOC GC analysis at a minimum to 
C10+ and H2S analysis for gas and liquids for the following shall 
be performed and used for emission compliance demonstrations 
at emission points. A representative sample can be used if the 
sample represents production from the same formation, field and 
depth. The sample should be representative of the sites to best 
estimate emission inventories." 

The commission is allowing the use of representative sampling 
for estimation of emissions. The representative sample must 

ndensate reports. These records will document

meet the defined criteria. Allowing the use of representative 
sampling should greatly reduce overall sampling costs for OGS 
in comparison to the proposed rule. The Regional office may at 
any time request a site-specific gas and liquid analysis, as is part 
of their requirements. 

The commission treats emissions inventories as distinct and dif
ferent from authorizations or claims under PBRs, standards per
mits, and NSR permits. However, the commission notes and is 
aware of concerns OGS has with how emissions inventories and 
NSR interact and overlap. However, permitting must be done 
on a worst-case scenario, and emissions inventory are on an 
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actual emissions scenario. Therefore, the commission assures 
that emissions inventory and NSR have worked together in the 
development of the gas or liquids." 

TIPRO commented that there are issues in the proposed re
quirement for site-specific samples that will cause immediate 
non-compliance across the State as there is a lack of indus
try personnel, contractors, equipment and laboratories to han
dling the massive increase in sampling. Representative sam
ples are sufficient for PBR registrations and insignificant emis
sion sources. 

Encana commented that, "Field wide averages are adequate for 
estimating emissions. Encana agrees with the TCEQ statement 
that the surrogate sample should be the most conservative of 
the represented sites to demonstrate worst-case scenario." 

Devon commented on Table 7 Sampling and Demonstrations of 
Compliance LDAR Verify Composition of Materials. With this 
conservative estimating practice, there is little to be gained future 
with respect to the high cost of collecting water samples." 

TIPRO commented that, "The commission should consider the 
practical enforceability of gas and liquid sampling unnecessarily 
redundant or overlapping requirements for OGS, those issues 
will be addressed at that time. 

SWEPI commented that, "When hydrogen sulfide is either not 
present or present at low levels, a cost effective approach to 
measure H2S is by colorimetric tubes (Draeger, Gastec, etc)." 

The commission respectfully declines to change rule language in 
response to this comment. The use of stain tubes, including but 
not limited to, Draeger and Gastec tubes for determining sulfur 
content have always been allowed by this proposal. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "The requirement to monitor combustion devices 
is overly burdensome and seems to imply CEMS is required at 
remote and mainly unmanned OGS." 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "Continuous temperature and oxygen monitoring 
on thermal oxidizers is overly burdensome and seems to imply 
CEMS is required at remote and mainly unmanned OGS. Data 
compiled by 6-minutes averages is unwarranted and not neces
sary to determine if the unit is operating properly. Daily aver
ages are sufficient to that end. Allowances for more economical 
temperature recordings, such a strip charts, should be allowed. 
Most remote sites do not have electric power to run data loggers. 
Specifically, they recommended rule language "The temperature 
and oxygen measurement devices shall reduce the temperature 
and oxygen concentration readings to an averaging period of 
6 minutes or less daily and record it at that frequency. Mea
surement devices may include strip charts for recording temper
ature."" 

The commission recognizes regulation 30 TAC Chapter 25 for 
NELAC certification specifies the conditions when test or sam
pling results must be certified prior to submission to the TCEQ. 
As a result, the Table 8 condition describing requirements for 
Chapter 25 has been deleted as being redundant with those reg
ulations. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "Define enhanced monitoring to be applicable to 
the greatest efficiency claims and add language that indicates 
runtime will be tracked to indicate continuous disposition of the 
waste gas stream. 6-minute averages represents a tremendous 

amount of data that is overkill for demonstrating an enhanced 
monitoring claim. The requirement should be changed to an
nual averages, which is consistent with NESHAP, Subpart HH. 
Monitoring and records are required only where the equipment 
is necessary for the site to meet emission rate limits. Records 
of hours of use are required for all units and on-line time must 
be considered when emission estimates and actual emissions 
inventories are calculated. Basic monitoring is any continuous 
monitor that indicates when the flame in the device is on or off. 

In response to comments, the commission changes the rule to 
indicate that control is not mandatory at a PBR site unless it is 
necessary to meet emission limitations. The company may ap
ply monitoring associated with the level of control necessary to 
comply with emissions limitations, and the level of control may 
require continuous emissions monitoring systems (CEMS) mon
itoring as specified in the PBR OGS rule even if the location is 
remote and unmanned. Additionally, based on the commission’s 
previous experience with review of OGS registrations and with 
Region’s experience with OGS, the commission determines that 
more extensive parametric monitoring is needed for the highest 
effectiveness of control, as the highest effectiveness of control 
and the extensive use of such control are typically claimed to 
keep relatively large OGS operations under PBR emission lim
its; therefore, the commission determines that the more exten
sive parametric monitoring is needed for practical enforceability. 
The commission believes the continuous temperature and oxy
gen monitoring as applicable for the level of control claimed is 
appropriate. Where control with higher efficiency is necessary 
to meet emission limits, failure of the control for even a short 
period of time can cause substantive emissions. 6-minute read
ing averages is the  longest period deemed acceptable. There 
is no preclusion for using a strip chart so long as the instrument 
response and records show the temperature and other param
eters, if required, at intervals equal to or less than every 6 min
utes. The commission notes that the regulatory need for up
dating §106.352 and for what the commission must consider for 
nonattainment areas of the state is different than what the EPA 
must consider when promulgating 40 CFR 60 NSPS or 40 CFR 
61, 63 NESHAP rules. The proposed PBR rule attempts to allow 
anything done to comply with other federal or states rule to also 
be used in order to minimize any additional cost and recordkeep
ing to industry.  However,  in  this  case, the commission believes 
the more extensive parametric monitoring is appropriate if a com
pany needs to claim the highest effectiveness of control, even 
if under PBR. Additionally, the commission does not necessarily 
consider a glycol unit reboiler firebox subject to 40 CFR 63 MACT 
HH to also be a thermal oxidizer. Based on responses to all com
ments and based on based on the resulting changes to the PBR 
rule, the commission believes that monitoring recordkeeping re
quirements are sufficiently defined and specified. The commis
sion added language to the new OGS rules providing the option 
for claiming 8,760 hr/yr run-time at maximum design capacity for 
any combustion unit instead of process monitoring. Testing for 
process heaters can be requested at Region’s discretion. The 
commission does not anticipate requesting testing of heaters 
that are used as voluntary control devices or are not used as 
control devices. The commission clarifies language to indicate 
applicability to all combustion devices including engines and tur
bines, and deleted redundant rows from the table. In response 
to this comment and other comments including comments about 
the stringency of PBRs should not necessary be the same as 
BACT, the commission changes language in the PBR rule for 
some of the control devices to only require monitoring and test
ing when controls are needed to meet impacts evaluations or 
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when certain control efficiencies are claimed. The commission 
agrees that monitoring of the specific parameters listed in this 
comment can be effective parameters to monitor for demonstra
tion of compliance. 

TXOGA, Devon, GPA, Noble, Exxon Mobil, and Anadarko com
mented that, "Weekly sampling of cooling water at manned sites 
for dissolved solids is excessive. Suggest reducing frequency 
to monthly to be consistent with the monthly VOC monitoring 
in the cooling tower water in Table 8. Specifically Inspect and 
record integrity of drift eliminators annually, repairing as neces
sary. If a maximum solids content must be maintained through 
blowdowns to meet particulate emission rate limits, cooling water 
shall be sampled for total dissolved solids (TDS) once monthly at 
manned and unmanned sites and maintain records of the moni
toring results and all corrective actions." 

The commission agrees that a monthly TDS check should be ad
equate for sites that can operate under the PBR. The commis
sion does not expect that there will be unmanned sites operating 
cooling tower heat exchange systems. Companies must operate 
these systems carefully with sufficient blowdown to avoid solids 
buildup and loss of heat exchange capacity due to plugging. 

Encana commented on Table 8 PBR §106.352 and Standard 
Permit - Category - Boilers, Reboilers, Heater-Treaters, and 
Process Heaters. 

The commission determines that the changes to testing re
quirements are sufficient, and therefore the commission did 
not change the rule to allow for the future frequency for future 
testing to be based on past testing results. 

The proposed rule has been changed in response to comments. 
The requirement for formaldehyde testing has been removed 
from the proposed rule. The testing run duration has been 
changed to match the period of the EPA test method. TCEQ 
has removed the requirement for VOC testing from the proposal 
in response to this comment. The commission believes CO is 
an adequate surrogate for VOC and that the initial sampling 
for CO combined with quarterly monitoring for CO at larger 
emission sites holding a federal operating permit represents 
appropriate VOC monitoring. The commission changed the 
frequency for monitoring from quarterly to semiannually. After 
consideration, the commission changes language in the rule 
from operate portable analyzers in accordance with EPA Test 
Method CTM-034 to operate in accordance with manufacturer’s 
instructions, operator-defined test methods, or NELAC accred
ited test methods. Additionally, stain tube testing is added as an 
option. The regulatory need for updating §106.352 is different 
than what the EPA must consider when promulgating 40 CFR 60 
NSPS or 40 CFR 61, 63 NESHAP rules or TCEQ must consider 
for nonattainment areas of the state. The proposed PBR rule 
attempts to allow anything done to comply with other federal or 
states rule to also be used for state purposes and minimize any 
additional cost to industry. Also, not all engines regulated by 
the proposed rule are addressed by the regulations mentioned 
in the comments. The commission does did not delete the 
requirement for biennial testing. Biennial testing is already a 
requirement in PBR §106.512. 

The commission notes that the regulatory need for updating 
§106.352 and for what the commission must consider for 
nonattainment areas of the state is different than what the EPA 
must consider when promulgating 40 CFR 60 NSPS or 40 CFR 
61, 63 NESHAP rules. The proposed PBR rule attempts to 
allow anything done to comply with other federal or states rule 

to also be used in order to minimize any additional cost and 
recordkeeping to industry. Also, not all facilities regulated by the 
OGS PBR are addressed by the federal regulations mentioned 
in all the comments. The commission agrees that there are not 
enough testing companies to addressing some of the monitoring 
and testing requirements as initially proposed. In response to 
this comment, the commission changes language in the PBR 
rule for some of the control devices to only require monitoring 
and testing when controls are needed to meet impacts evalua
tions or when certain control efficiencies are claimed. Also, the 
commission adds stain tube testing for periodic monitoring of 
engines and determines that stain tube testing can be performed 
by operators after a minimal amount of training. 

One individual stated a specific concern  "is the  H2S content in the 
Eagle Ford Shale gas and the fact that it trends too much higher 
concentrations are the wells produce over time." Records of the 
hours of operation of every combustion device and engines of 
any size by the use of a process monitor such as a run time 
meter. 

Based on comments received, language was added to indicate 
out of state testing reports claimed for initial testing of engines 
and turbines do not need to be submitted unless requested by 
the commission. 

After re-evaluation, the commission deleted the testing require
ments for testing after maintenance. The commission deter
mined that normally scheduled semi-annual or biennial testing 
will be sufficient for addressing testing after maintenance. 

Devon commented on Table 7 Sampling and Demonstrations 
Engines - Periodic evaluation. Devon commented, "This section 
requires portable analyzer testing every calendar quarter, which 
goes beyond federal NSPS and NESHAP requirements and is 
not required in §106.512, which remains as an applicable PBR 
for engines in other industries. Furthermore, the quarterly test
ing requirements here are consistent with the Chapter 117 nonat
tainment rules, in 30 TAC §117.8140(b), and are not justified or 
warranted to be applied to engines statewide. Quarterly testing 
is costly and economically unwarranted for smaller engines (less 
than 500 hp). Devon recommends using the framework estab
lished in §106.512 to consistently regulate industries in Texas. In 
the event quarterly testing remains as a requirement, Devon sug
gests extending the test frequency in a phased approach based 
on the results of previous tests. For example, after four consec
utive quarters of testing that indicates the engine is in compli
ance, extend the frequency to annual testing. Finally, there are 
not enough testing companies in Texas to conduct portable an
alyzer testing on a quarterly basis statewide. Portable analyzer 
testing is time consuming, onerous, and would result in signifi 
cant cost increases on operators due to testing costs and addi
tional manpower needs. Alternative test methods, such as stain 
tube or other operator defined methods should be allowed for 
quarterly emission evaluations." 

After re-evaluation, the commission deletes the testing require
ments for testing after maintenance of engines. The commission 
determines that normally scheduled semi-annual or biennial test
ing of engines will be sufficient for demonstration of compliance 
for engines. 

"This section requires portable analyzer testing every calendar 
quarter, which goes beyond federal NSPS and NESHAP re
quirements and is not required in §106.512, which remains as 
an applicable PBR for engines in other industries. Furthermore, 
the quarterly testing requirements here are consistent with the 
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Chapter 117 nonattainment rules, in 30 TAC §117.8140(b), and 
are not justified or warranted to be applied to engines statewide. 
Quarterly testing is costly and economically unwarranted for 
smaller engines (less than 500 hp). Finally, there are not enough 
testing companies in Texas to conduct portable analyzer testing 
on a quarterly basis statewide. Portable analyzer testing is 
time consuming, onerous, and would result in significant cost 
increases on operators due to testing costs and additional 
manpower needs. 

The commission changes the rule in response to comments. Pe
riodic monitoring is now only required for sources subject to Title 
V Operating permits and it is a federally required condition for 
those permits. Additionally, the EPA reference method testing 
requirements of the current §106.512 are re-evaluated to allow 
for previous tests to suffice for initial testing when a new engine 
is brought on-site and to allow for similar groups of engines to un
dergo testing once every 4 years as long as half of each group 
is tested every 2 years. This represents savings of thousands 
of dollars a year for each engine that can take advantage of it. 
The commission deletes the requirement for formaldehyde test
ing and determines that CO testing is an acceptable surrogate 
for formaldehyde testing for engines. The testing run duration 
is changed to match the period of the EPA test method. The 
commission removes the requirement for VOC testing from the 
proposal in response to this comment. The commission believes 
CO is an adequate surrogate for VOC and that the initial sam
pling for CO combined with quarterly monitoring for CO at larger 
emission sites holding a federal operating permit represents ap
propriate VOC monitoring. The commission does not change the 
frequency for monitoring from quarterly to semiannually. Quar
terly testing is no more stringent than what is required at Title 
V sites. After consideration, the commission changes language 
in the rule from operate portable analyzers in accordance with 
EPA Test Method CTM-034 to operate in accordance with manu
facturer’s instructions, operator-defined test methods, or NELAC 
accredited test methods. Additionally, stain tube testing is added 
as an option. The commission does not delete the requirement 
for biennial testing. Biennial testing is already a requirement in 
PBR §106.512. The commission notes that the regulatory need 
for updating §106.352 and for what the commission must con
sider for nonattainment areas of the state is different than what 
the US EPA must consider when promulgating 40 CFR 60 NSPS 
or 40 CFR 61, 63 NESHAP rules The proposed PBR rule at
tempts to allow anything done to comply with other federal or 
states rule to also be used in order to minimize any additional 
cost to industry. Also, not all facilities regulated by the OGS 
PBR are addressed by the federal regulations mentioned in all 
the comments. The commission determines that the changes 
to testing requirements are sufficient, and therefore the commis
sion did not change the rule to allow for the future frequency 
for future testing to be based on past testing results. The com
mission agrees that there are not enough testing companies to 
addressing some of the monitoring and testing requirements as 
initially proposed. In response to this comment and other com
ments including comments about the stringency of PBRs should 
not necessary be the same as BACT, the commission changes 
language in the PBR rule for some of the control devices to 
only require monitoring and testing when controls are needed 
to meet impacts evaluations or when certain control efficiencies 
are claimed. Also, the commission adds stain tube testing for 
periodic monitoring of engines and determines that stain tube 
testing can be performed by operators after a minimal amount of 
training. The commission does not understand the portion of the 
comment about the framework established in PBR §106.512. 

The commission deleted testing requirements for engines <0hp 
from the new PBR rule. 

"(C) After each occurrence of engine maintenance such as major 
component replacement, overhaul, oxygen sensor replacement, 
or catalyst replacement, an evaluation of engine performance 
as described above shall be performed within 2 weeks, Encana 
Response: This requirement appears to be adopted from 30 
TAC §117.8140(b) which is applicable to NOX 

sources located 
in nonattainment and early action counties. Extending its appli
cability to sources located in attainment areas and unmanned 
rural areas would be extremely burdensome and not provide ad
ditional environmental benefit. However, Encana believes that 
the requirement to conduct performance tests after maintenance 
should remain applicable to those engines subject to 30 TAC 
Chapter 117." 

The proposed rule has been changed in response to comments. 
Periodic monitoring is now only required for sources subject to 
Title V Operating permits and it is a federally required condition 
for those permits. Additionally, the EPA reference method test
ing requirements of the current §106.512 to allow for previous 
tests to suffice for initial testing when a new engine is brought 
on-site and to allow for similar groups of engines to undergo test
ing once every 4 years as long as half of each group is tested 
every 2 years. The requirement for formaldehyde testing has 
been removed from the proposed rule. The testing run duration 
has been changed to match the period of the EPA test method. 
The commission believes that, given the changes to the rules, 
testing companies will not be overloaded. The commission did 
not add language specifically for engines in 30 TAC Chapter 117 
counties. Rule language for 30 TAC Chapter 117 counties would 
need to be addressed in rulemaking for 30 TAC Chapter 117. 

Representative gas and liquid analysis will be accepted for regis
tration purposes if they meet the criteria defined in the preamble. 

Encana stated that the commission should "consider the practi
cal enforceability of gas and liquid sampling requirements. 

The commission is allowing the use of representative sampling 
for estimation of emissions. The representative sample must 
meet the defined criteria. Allowing the use of representative 
sampling should greatly reduce overall sampling costs for OGS 
in comparison to the proposed rule. The Regional office may at 
any time request a site-specific gas and liquid analysis, as is part 
of their requirements. 

Encana encourages solutions such as emission factor develop
ment or representative sampling. "TXOGA, Devon, GPA, Noble, 
ExxonMobil, and Anadarko commented that the "TCEQ should 
allow for the use of representative gas and liquid analysis as op
posed to  site specific analysis so long as certain criteria are met 
for characterizing the analysis as representative. The following 
items could be used for defining whether an analysis is repre
sentative or not: Production type: grouping of fields or wells 
within fields on the basis of gas or oil production. Same or 
similar producing reservoirs: grouping of fields on the basis of 
reservoir types such as tight sands, coal bed methane, conven
tional sands, and shale gas. Different named formations/reser
voirs with the same classification, such as tight sands, with less 
than 2,000 vertical feet between the formation tops could be 
grouped. Similar ranges of pressure and temperature for the ini
tial phase separation of production from the wells. Although the 
pressure can vary quite widely, for even the same producing hori
zon/formation, dependent on "well-head" compression the gen
eral collection and gathering system pressure in the fields be
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ing grouped should be similar. Similar fluid compositions such 
as oil with associated hydrocarbon gas, primary hydrocarbon 
gas production with hydrocarbon liquids that separate at field 
separators, "dry" gas with no appreciable (<2 barrels per MM
SCF) hydrocarbon liquid production. Similar API gravity could be 
used for demonstration purposes. Similar production arrange
ments, surface equipment, and operational characteristics/prac
tices: Fields to be grouped should employ similar production ap
proaches such as well-site phase separation with equipment lo
cated on or near individual well sites or small groups of wells, 
multi-phase flow to central separation and production facilities 
(such as central tank batteries). Also they could be grouped by 
similar treatment of the gas or liquids." 

TIPRO commented that the "proposed requirement for site-spe
cific samples will cause immediate non-compliance across the 
State as there is a lack of industry personnel, contractors, equip
ment and laboratories to handling the massive increase in sam
pling. Representative samples are sufficient for PBR registra
tions and insignificant emission sources." 

Encana commented that, "Field wide averages are adequate for 
estimating emissions. Permit reviewers can determine whether 
site specific samples are necessary based on a minimum data 
set of 3 samples per  field. Another approach that has been al
lowed by the Agency for the past year is the use of analog sam
ples that represent production form (sic from) the same forma
tion, field and depth. Encana agrees with the TCEQ statement 
that the surrogate sample should be the most conservative of 
the represented sites to demonstrate worst-case scenario." 

Devon commented on Table 7 Sampling and Demonstrations of 
Compliance, LDAR Verify Composition of Materials, all site spe
cific gas or liquid analyses. "This section includes language that 
requires extended GC analyses be obtained for certain gas and 
liquid streams, and subsequently used for compliance demon
strations. This includes: (D) Tanks for liquids and vapors; and 
(E) Produced water or brine/salt water at the inlet prior to stor
age. TCEQ-approved methods for calculating emissions from 
tanks do not require site specific sampling be obtained for stor
age tank liquid and vapor, as well as produced water. For the 
emissions calculations, a pressurized sample at the separator is 
needed along with the API gravity and RVP of the sales oil. With 
this conservative estimating practice, there is little to be gained 
with respect to the high cost of collecting water  samples."  

TIPRO commented that, "The commission should consider the 
practical enforceability of gas and liquid sampling requirements. 
A preconstruction requirement and a requirement to have site 
specific samples are not congruent. 

The preconstruction registration requirement has changed to 
preconstruction notifications, with verification to follow as early 
as 90 days. 

The commission is allowing the use of representative sampling 
for estimation of emissions. The representative sample must 
meet the defined criteria. Allowing the use of representative 
sampling should greatly reduce overall sampling costs for OGS 
in comparison to the proposed rule. The Regional office may at 
any time request a site-specific gas and liquid analysis, as is part 
of their requirements. The preconstruction registration require
ment has changed to preconstruction notifications, with verifica
tion to follow as early as 90 days. The commission agrees that 
there are not enough testing companies to addressing some of 
the monitoring and testing requirements as initially proposed. In 
response to this comment and other comments including com

ments about the stringency of PBRs should not necessary be the 
same as BACT, the commission changes language in the PBR 
rule for some of the control devices to only require monitoring 
and testing when controls are needed to meet impacts evalua
tions or when certain control efficiencies are claimed. Also, the 
commission adds stain tube testing for periodic monitoring of en
gines and determines that stain tube testing can be performed 
by operators after a minimal amount of training. 

An individual commented that H2S content is very low when a 
well first begins production, and concentrations escalate over 
time but become permitted at very low levels. This is wrong and 
needs to be corrected. 

A site and stream specific H2S analysis will have to be performed. 
The regional office may at any time request additional or new test 
to verify this composition and emission estimates. 

SWEPI commented that, "When hydrogen sulfide is either not 
present or present at low levels, a cost effective approach to 
measure H2S is by colorimetric tubes (Draeger, Gastec, etc). 

The commission agrees that some oil and gas wells in some oil 
and gas fields can change from sweet to sour or becomes more 
sour over time. The PBR rule requires sampling and testing in
cluding sampling and testing for hydrogen sulfide. Also, Region 
can request sampling and testing if deemed necessary (e.g., Re
gion may request sampling and testing due to nuisance issues 
or compliance issues). Additionally, the Texas Railroad Commis
sion can require quarterly reporting for hydrogen sulfide. Based 
on the changes to the rule in response to all comments, the com
mission believes that the OGS PBR rule clearly indicates that 
registrations must be submitted or revised if current represen
tations or certifications change to the extent that rule language 
requires such submittals. 

SWEPI commented "For VOC emissions, there are three po
tential alternative VOC emissions testing methods that are well 
suited for VOC emissions C10+ speciation and less costly than 
the proposed method. The first of these  is  with  a  hand held  
PID instrument such as NMNEVOC calibrated on propane. Sec
ondly, a continuous Flame Ionization Instrument (FID) can be 
used if it is corrected to adjust for methane and ethane by either 
a gas composition analysis with speciation or via an IR VOC cell. 
Using the IR VOC cell is the best suited method for VOC emis
sions C10-+- speciation. The third method is to use an IR cell 
with and without an activated carbon trap. All these methods are 
methods are less costly and less labor-intensive than the pro
posed extended ASTM 1946 or CTM-035 with flame ionization 
detector." 

Hand-held instruments PIDs tend to have a smaller dynamic 
range as compared to FIDs and would not be the detector of 
choice for measuring high concentrations. PIDs also tend to 
have water vapor problems, and as proposed, would not be cal
ibrated with the actual gases of interest. Additionally, IR VOC 
Cells tend to have interference from water and CO2, along  with  
water vapor condensation issues. Dusty areas and particulate 
matter can also negatively affect the performance. The extended 
ASTM 1946 or CTM-035 methods have been proven effective 
and are desirable because measurements are based on calibra
tions for specific compounds using appropriate gas standards, 
as opposed to making corrected adjustments. Therefore, the 
commission did not change the rule in response to this comment. 
As a result, the Table 8 condition describing requirements for 30 
TAC Ch 25 has been deleted as being redundant with those reg
ulations. 
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One individual commented that, "When monitoring is required, 
all QA/QC shall follow 30 TAC Ch 25 NELAC accreditation 
requirements. Recommendation: Clarify or delete the general 
terms "engine maintenance" and "major component replace
ment, overhaul" and tie testing requirement to actions that could 
reasonably be expected to increase emissions. Also, request 
clarification that such testing could satisfy quarterly testing 
requirement as well." 

After re-evaluation, the commission deletes the testing require
ments for testing after maintenance of engines. The commission 
determines that normally scheduled semi-annual or biennial test
ing of engines will be sufficient for demonstration of compliance 
for engines. 

Furthermore, the quarterly testing requirements here are con
sistent with the Chapter 117 nonattainment rules, in 30 TAC 
§117.8140(b) Extending its applicability to sources located in at
tainment areas and unmanned rural areas would be extremely 
burdensome and not provide additional environmental benefit. 
However, Encana believes that the requirement to conduct per
formance tests after maintenance should remain applicable to 
those engines subject to 30 TAC Chapter 117." 

The commission changes the rule in response to comments. Pe
riodic monitoring is now only required for sources subject to Title 
V Operating permits and it is a federally required condition for 
those permits. Additionally, the EPA reference method testing 
requirements of the current §106.512 are re-evaluated to allow 
for previous tests to suffice for initial testing when a new engine 
is brought on-site and to allow for similar groups of engines to un
dergo testing once every 4 years as long as half of each group 
is tested every 2 years. This represents savings of thousands 
of dollars a year for each engine that can take advantage of it. 
The commission deletes the requirement for formaldehyde test
ing and determines that CO testing is an acceptable surrogate 
for formaldehyde testing for engines. The testing run duration 
is changed to match the period of the EPA test method. The 
commission removes the requirement for VOC testing from the 
proposal in response to this comment. The commission believes 
CO is an adequate surrogate for VOC and that the initial sam
pling for CO combined with quarterly monitoring for CO at larger 
emission sites holding a federal operating permit represents ap
propriate VOC monitoring. The commission does not change the 
frequency for monitoring from quarterly to semiannually. Quar
terly testing is no more stringent than what is required at Title 
V sites. After consideration, the commission changes language 
in  the rule from operate portable analyzers in accordance with 
EPA Test Method CTM-034 to operate in accordance with manu
facturer’s instructions, operator-defined test methods, or NELAC 
accredited test methods. Additionally, stain tube testing is added 
as an option. The commission does not delete the requirement 
for biennial testing. Biennial testing is already a requirement in 
PBR §106.512. The commission notes that the regulatory need 
for updating §106.352 and for what the commission must con
sider for nonattainment areas of the state is different than what 
the US EPA must consider when promulgating 40 CFR 60 NSPS 
or 40 CFR 61, 63 NESHAP rules The proposed PBR rule at
tempts to allow anything done to comply with other federal or 
states rule to also be used in order to minimize any additional 
cost to industry. Also, not all facilities regulated by the OGS 
PBR are addressed by the federal regulations mentioned in all 
the comments. The commission determines that the changes 
to testing requirements are sufficient, and therefore the commis
sion did not change the rule to allow for the future frequency 
for future testing to be based on past testing results. The com

mission agrees that there are not enough testing companies to 
addressing some of the monitoring and testing requirements as 
initially proposed. In response to this comment and other com
ments including comments about the stringency of PBRs should 
not necessary be the same as BACT, the commission changes 
language in the PBR rule for some of the control devices to 
only require monitoring and testing when controls are needed 
to meet impacts evaluations or when certain control efficiencies 
are claimed. Also, the commission adds stain tube testing for 
periodic monitoring of engines and determines that stain tube 
testing can be performed by operators after a minimal amount 
of training. The commission does not understand the portion of 
the comment about the framework established in PBR §106.512. 
The commission did not add language specifically for engines in 
30 TAC Chapter 117 counties. Rule language for 30 TAC Chap
ter 117 counties would need to be addressed in rulemaking for 
30 TAC Chapter 117. 

It is unlikely that available lab resources exist now or in the near 
term years to accommodate the volume of sample analysis an
ticipated by rule requirement. They recommended that the com
mission allow the use of representative reporting field level data; 
Require "site-specific" data only in critical emission sources; Re
quire "site-specific" data only where estimated emissions are 
close to thresholds." 

The commission is allowing the use of representative sampling 
for estimation of emissions. The representative sample must 
meet the defined criteria. Allowing the use of representative 
sampling should greatly reduce overall sampling costs for OGS 
in comparison to the proposed rule. The Regional office may at 
any time request a site-specific gas and liquid analysis, as is part 
of their requirements. The preconstruction registration require
ment has changed to a preconstruction notifications, with verifi 
cation to follow as early as 90 days. The commission agrees that 
there are not enough testing companies to addressing some of 
the monitoring and testing requirements as initially proposed. In 
response to this comment and other comments including com
ments about the stringency of PBRs should not necessary be the 
same as BACT, the commission changes language in the PBR 
rule for some of the control devices to only require monitoring 
and testing when controls are needed to meet impacts evalua
tions or when certain control efficiencies are claimed. Also, the 
commission adds stain tube testing for periodic monitoring of en
gines and determines that stain tube testing can be performed 
by operators after a minimal amount of training. The commis
sion agrees that process simulator outputs or calculations out
puts can be used for upstream and downstream emissions cal
culations for other facilities in lieu of testing but only if the simula
tor outputs or calculations outputs are based on acceptable and 
appropriate inputs based on testing. The commission does not 
believe that emissions from produced water tanks are minimal. 
The commission agrees that very worst-case assumptions, such 
as assuming produced water is 100 percent crude oil, can be 
used for emissions calculations, if determined to be appropriate 
by the commission. Based on the commission’s extensive ex
perience with air pollution issues, the commission believes that 
actual site-specific sampling and testing yields the best repre
sentations of the actual operations of sites. Therefore, the com
mission does not change the rules to allow for guidance from in
dustry reference sources to be used as a basis of emissions cal
culations in lieu of testing (unless already allowed in the rules). 

The first of these is with a hand held PID instrument such as NM
NEVOC calibrated on propane. Secondly, a continuous Flame 
Ionization Instrument (FID) can be used if it is corrected to ad
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just for methane and ethane by either a gas composition analysis 
with speciation or via an IR VOC cell. Using the IR VOC cell is the 
best suited method for VOC emissions C10-+- speciation. The 
third method is to use an IR cell with and without an activated 
carbon trap. All these methods are methods are less costly and 
less labor-intensive than the proposed extended ASTM 1946 or 
CTM-035 with flame ionization detector." 

Hand-held instruments PIDs tend to have a smaller dynamic 
range as compared to FIDs and would not be the detector of 
choice for measuring high concentrations. PIDs also tend to 
have water vapor problems, and as proposed, would not be cal
ibrated with the actual gases of interest. Additionally, IR VOC 
Cells tend to have interference from water and CO2, along  with  
water vapor condensation issues. Dusty areas and particulate 
matter can also negatively affect the performance. The extended 
ASTM 1946 or CTM-035 methods have been proven effective 
and are desirable because measurements are based on calibra
tions for specific compounds using appropriate gas standards, 
as opposed to making corrected adjustments. Therefore, the 
commission did not change the rule in response to this comment. 

One individual commented that, "When monitoring is required, 
all QA/QC shall follow 30 TAC Ch 25 NELAC accreditation re
quirements. i) In cases where the most appropriate case for 
monitoring is not a method offered for certification by the TCEQ, 
what documentation or steps should be taken?" 

SWEPI wanted to "confirm that when monitoring is required, all 
QA/QC shall follow 30 TAC Ch 25 NELAC accreditation require
ments for collected laboratory samples." 

The commission has removed the reference; however NELAC 
accreditation requirements still apply. Additionally, NELAC lan
guage has been added specifically for engines in response to 
other comments. The commission is constantly adding new labs 
and test methods, so in the future, NELAC accredited testing 
may be required. Documentation of testing and methods should 
make a common sense connection to the requirement demon
strated with accuracy and precision commensurate with the po
tential proximity of the emission estimate to the allowable stan
dard. 

Devon commented on Table 8: Monitoring and Records Demon
strations Equipment Specifications - "Process units, tanks, va
por recovery units, flares, thermal oxidizers, and reboiler con
trol devices: This section requires records be kept for volumes, 
pressures, design specifications, equipment sizing, etc. Devon 
recommends that the section is more specifically phrased to
ward keeping records directly related to air emissions, with rec
ommended language as follows: "Emissions control equipment 
specifications, volumes and pressures of process streams, and 
pertinent compositions used for emissions calculations shall be 
available at the nearest manned facility or at the owner/operator 
company headquarters."" 

The commission concurs with this comment and changes the 
language to the following: a copy of the registration and emission 
calculations including the fixed equipment sizes or capacities 
and manufacturer’s specifications and programs to maintain per
formance, with the plan and records for routine inspection, clean
ing, repair and replacement. The following is language from the 
final rule: if the facility normally operates unattended, records 
must be maintained at an office within Texas having day-to-day 
operational control of the plant site. 

The TCEQ is revising the requirements with respect to instru
ment fugitive monitoring requirements for the PBR and placing 

the requirements in table 10 to be applicable only when desired 
by a company to certify lower emission potential or when neces
sary and elected for meeting emission limitations. The new BMP 
language maintains a physical inspection quarterly with the sim
ple check box kind of record with notes of leakers as suggested. 
When a company chooses the more extensive LDAR program 
for emission reductions, the weekly check on components is re
quired. The commission believes operators can be, generally 
are attentive and responsive to leaks as noted, but feel a con
scious note with the concept of being responsible and aware 
of the environmental protection responsibility, requires a simple 
record note of the task. 

In response to this comment and other comments, the com
mission changes language in the OGS PBR rule to indicate all 
fugitive components need to be physically inspected for leaks 
on a quarterly basis. The commission determines in response 
to comments that the initially proposed monitoring require
ments for fugitive components were too stringent (That is PBR 
requirements do not necessarily match BACT requirements.) 
for fugitive components under the OGS PBR. Therefore, the 
commission re-evaluates what is required for fugitive monitoring 
under the OGS PBR. The commission intentionally avoids the 
use of AVO as AVO is actually LDAR. Physically inspecting for 
leaks is not LDAR. Additionally, the commission believes it is 
reasonable to assume that OGS will not want to lose substantial 
amounts of product. As such, the commission determines that 
all fugitive components need to be physically inspected quar
terly for leaks. The recordkeeping requirements for physical 
inspections for leaks are not detailed records are not nearly 
as stringent as recordkeeping requirements for LDAR. The 
PBR rule also allows for the use of voluntary LDAR or required 
federal LDAR (such as LDAR for 40 CFR 60 NSPS KKK or GHG 
Supart W); weekly physical inspections are required in tandem 
with LDAR. The commission notes that the regulatory need for 
updating §106.352 and for what the commission must consider 
for nonattainment areas of the state is different than what the US 
EPA must consider when promulgating 40 CFR 60 NSPS or 40 
CFR 61, 63 NESHAP rules. The proposed PBR rule attempts to 
allow anything done to comply with other federal or states rule to 
also be used in order to minimize any additional cost to industry. 
Also, not all facilities regulated by the OGS PBR are addressed 
by the federal regulations mentioned in all the comments. 

532 TXOGA, Devon, GPA, Noble, Exxon Mobil, and Anadarko 
recommended to, "Remove "continuous" monitoring, as this 
implies temperature transmitter. Allow for weekly temperatures 
recorded from local thermometer, thermal gun, or other. Con
tinuous temperature monitoring is a significant cost burden on 
small remote OGS. Thermowells, temperature transmitters, 
power supply, and remote monitoring historian SCADA system 
would be required. Unwarranted for claims 90 percent and 
less, basic monitoring should be periodic monitoring of weekly 
temperature readings of waste gas outlet from condenser. Daily 
temperature readings are not possible for remote, unmanned 
OGS; however, the sites are visited at least weekly. Flow 
conditions redundant with data already collected." 

The commission changes the rule to require a spot check of 
the temperature with the weekly time frame as suggested in 
this comment. For the PBR where a condenser is necessary to 
meet emission limitations and the claimed control efficiency, the 
owner/operator must follow the sampling, monitoring and record-
keeping. 
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VOC testing has been eliminated as an automatic requirement 
for testing and monitoring. 

The commission changes the rule in response to comments. Pe
riodic monitoring is now only required for sources subject to Title 
V Operating permits and it is a federally required condition for 
those permits. Additionally, the EPA reference method testing 
requirements of the current §106.512 are re-evaluated to allow 
for previous tests to suffice for initial testing when a new engine 
is brought on-site and to allow for similar groups of engines to un
dergo testing once every 4 years as long as half of each group 
is tested every 2 years. This represents savings of thousands 
of dollars a year for each engine that can take advantage of it. 
The commission deletes the requirement for formaldehyde test
ing and determines that CO testing is an acceptable surrogate 
for formaldehyde testing for engines. The testing run duration 
is changed to match the period of the EPA test method. The 
commission removes the requirement for VOC testing from the 
proposal in response to this comment. The commission believes 
CO is an adequate surrogate for VOC and that the initial sam
pling for CO combined with quarterly monitoring for CO at larger 
emission sites holding a federal operating permit represents ap
propriate VOC monitoring. The commission does not change the 
frequency for monitoring from quarterly to semiannually. Quar
terly testing is no more stringent than what is required at Title 
V sites. After consideration, the commission changes language 
in the rule from operate portable analyzers in accordance with 
EPA Test Method CTM-034 to operate in accordance with manu
facturer’s instructions, operator-defined test methods, or NELAC 
accredited test methods. Additionally, stain tube testing is added 
as an option. The commission does not delete the requirement 
for biennial testing. Biennial testing is already a requirement in 
PBR §106.512. The commission notes that the regulatory need 
for updating §106.352 and for what the commission must con
sider for nonattainment areas of the state is different than what 
the US EPA must consider when promulgating 40 CFR 60 NSPS 
or 40 CFR 61, 63 NESHAP rules The proposed PBR rule at
tempts to allow anything done to comply with other federal or 
states rule to also be used in order minimize any additional cost 
to industry. Also, not all facilities regulated by the OGS PBR are 
addressed by the federal regulations mentioned in all the com
ments. 

The proposed rule has been changed in response to comments. 
Periodic monitoring is now only required for sources subject to 
Title V Operating permits and it is a federally required condi
tion for those permits. Additionally, the EPA reference method 
testing requirements of the current §106.512 were to allow for 
previous tests to suffice for initial testing when a new engine is 
brought on-site and to allow for similar groups of engines to un
dergo testing once every 4 years as long as half of each group 
is tested every 2 years. The commission changes the rule in re
sponse to comments. Periodic monitoring is now only required 
for sources subject to Title V Operating permits and it is a fed
erally required condition for those permits. Additionally, the EPA 
reference method testing requirements of the current §106.512 
are re-evaluated to allow for previous tests to suffice for initial 
testing when a new engine is brought on-site and to allow for 
similar groups of engines to undergo testing once every 4 years 
as long as half of each group is tested every 2 years. This rep
resents savings of thousands of dollars a year for each engine 
that can take advantage of it. The requirement for formalde
hyde testing has been removed from the proposed rule. The 
commission deletes the requirement for formaldehyde testing 
and determines that CO testing is an acceptable surrogate for 

formaldehyde testing for engines. The testing run duration is 
changed to match the period of the EPA test method. The com
mission removes the requirement for VOC testing from the pro
posal in response to this comment. The commission believes 
CO is an adequate surrogate for VOC and that the initial sam
pling for CO combined with quarterly monitoring for CO at larger 
emission sites holding a federal operating permit represents ap
propriate VOC monitoring. The commission does not change the 
frequency for monitoring from quarterly to semiannually. Quar
terly testing is no more stringent than what is required at Title 
V sites. After consideration, the commission changes language 
in the rule from operate portable analyzers in accordance with 
EPA Test Method CTM-034 to operate in accordance with manu
facturer’s instructions, operator-defined test methods, or NELAC 
accredited test methods. Additionally, stain tube testing is added 
as an option. The commission does not delete the requirement 
for biennial testing. Biennial testing is already a requirement in 
PBR §106.512. The commission notes that the regulatory need 
for updating §106.352 and for what the commission must con
sider for nonattainment areas of the state is different than what 
the EPA must consider when promulgating 40 CFR 60 NSPS or 
40 CFR 61, 63 NESHAP rules. The proposed PBR rule attempts 
to allow anything done to comply with other federal or states rule 
to also be used in order to minimize any additional cost to in
dustry. Also, not all facilities regulated by the OGS PBR are 
addressed by the federal regulations mentioned in all the com
ments. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko stated 
that "there needs to be a standardized compliance determina
tion. The standard should reference a maximum achievable site 
load." 

Subsection (m), Table 6 requires required a minimum load of 50 
percent for initial and biennial testing. The proposal has been al
tered to address situations were an engine is idle, but the require
ment to operate at 50 percent or greater load was not changed in 
response to this comment. The commission TCEQ believes that 
a 50 percent load this load is achievable for all engines subject 
to testing and does not impose any burden on permit holders. 
Periodic evaluation monitoring does did not require any specific 
load and was not changed. 

Devon commented on Table 8: Monitoring and Records Demon
strations Boilers, Reboilers, Heater-Treaters, and Process 
Heaters: "The proposed rule requires records of hours of 
operation of every combustion device of any size by use of a 
process monitor such as a "runtime meter". Devon proposes 
that maximum burner duty and maximum annual operating time 
of 8,760 hours be allowed for emissions calculations in lieu of 
tracking runtime at every individual combustion device." 

TXOGA, Devon, GPA, Noble, Exxon Mobil, and Anadarko 
"Propose default efficiency of 50 percent for cyclic service 
heaters/reboilers without requiring additional monitoring per 
Table 7 - Records of operational monitoring and testing records. 
For process heaters, boilers, reboilers, and heater treaters that 
do NOT serve as emission control devices or where waste 
gas is utilized in the fuel system, the maximum annual runtime 
of 8,760-hours may be used to calculate emissions in lieu of 
runtime tracking. For process heaters, boilers, reboilers, and 
heater treaters that DO serve as emission control devices, a 
default destruction efficiency factor of up to 50 percent may be 
claimed with no additional runtime monitoring or testing. For 
control efficiency claims greater than 50 percent, records of 
the hours of operation must be demonstrated by using heater 
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parametric monitoring indicators, including but not limited to, 
fuel gas usage, flame or fire-eye monitors, process tempera
ture, heater stack temperature, heater firebox pressure, valve 
position documented by a log book entry, or other valid means 
of demonstrating heater runtime. 

The commission is not aware of engines and turbines being used 
as control devices at OGS. The commission clarified language 
to indicate applicability to all combustion devices including en
gines and turbines, and deleted redundant rows from the table. 
Based on comments received, language was added to indicate 
out of state testing reports claimed for initial testing of engines 
and turbines do not need to be submitted unless requested by 
the commission. 

The commission added language to the new OGS rules pro
viding the option for claiming 8,760 hr/yr run-time at maximum 
design capacity for any combustion unit instead of process 
monitoring. The commission is not aware of engines and 
turbines being used as control devices at OGS. Testing for 
process heaters can be requested at Region’s discretion. The 
commission does not anticipate requesting testing of heaters 
that are used as non-voluntary control devices or are not used 
as control devices. The commission clarifies language indicate 
applicability to all combustion devices including engines and 
turbines, and deleted redundant rows from the table. The 
commission changes language in the PBR rule for some of the 
control devices to only require monitoring and testing when con
trols are needed to meet impacts evaluations or when certain 
control efficiencies are claimed. The commission changes mon
itoring requirements for reboilers. Monitoring is now required 
for reboilers if a control efficiency of greater than 50 percent is 
claimed 

Devon commented on Table 8: Monitoring and Records Demon
strations Fuel Records - VOC and Sulfur Content: "This section 
of the proposed rule reads, "For each separate fuel gas use at 
the site, the fuel usage and VOC content if the VOC content was 
used in the emission estimation." This requirement implies that 
fuel must be measured at each combustion device, which rep
resents a significant undue burden resulting in minimal impact 
on emissions. Devon recommended rule changes to Records 
of Operational Monitoring and Testing Records: "Records of the 
hours of operation of every combustion device and engines of 
any size by the  use  of  a process  monitor such as a run time me
ter. The owner or operator may choose to undergo testing, as 
identified in Table 7, in lieu of installing a process monitor and 
recording the hours of operation."" 

The commission adds language to clarify fuel usage measure
ment. The commission added an option for not requiring fuel flow 
meters. The commission added language to clarify VOC content 
of fuel. The commission added language to the new OGS rules 
providing the option for claiming 8,760 hr/yr run-time at maximum 
design capacity for any combustion unit instead of process moni
toring. Testing for process heaters can be requested at Region’s 
discretion. The commission does not anticipate requesting test
ing of heaters that are used as voluntary control devices or are 
not used as control devices. The commission clarified language 
to indicate applicability to all combustion devices including en
gines and turbines, and deleted redundant rows from the table. 
Based on comments received, language was added to indicate 
out of state testing reports claimed for initial testing of engines 
and turbines does not need to be submitted unless requested by 
the commission. 

The commission changes the rule in response to comments. Pe
riodic monitoring is now only required for sources subject to Title 
V Operating permits and it is a federally required condition for 
those permits. Additionally, the EPA reference method testing 
requirements of the current §106.512 are re-evaluated to allow 
for previous tests to suffice for initial testing when a new engine 
is brought on-site and to allow for similar groups of engines to un
dergo testing once every 4 years as long as half of each group 
is tested every 2 years. This represents savings of thousands 
of dollars a year for each engine that can take advantage of it. 
The commission deletes the requirement for formaldehyde test
ing and determines that CO testing is an acceptable surrogate 
for formaldehyde testing for engines. The testing run duration 
is changed to match the period of the EPA test method. The 
commission removes the requirement for VOC testing from the 
proposal in response to this comment. The commission believes 
CO is an adequate surrogate for VOC and that the initial sam
pling for CO combined with quarterly monitoring for CO at larger 
emission sites holding a federal operating permit represents ap
propriate VOC monitoring. The commission does not change the 
frequency for monitoring from quarterly to semiannually. Quar
terly testing is no more stringent than what is required at Title 
V sites. After consideration, the commission changes language 
in  the rule from operate  portable analyzers in accordance with 
EPA Test Method CTM-034 to operate in accordance with manu
facturer’s instructions, operator-defined test methods, or NELAC 
accredited test methods. Additionally, stain tube testing is added 
as an option. The commission does not delete the requirement 
for biennial testing. Biennial testing is already a requirement in 
PBR §106.512. The commission notes that the regulatory need 
for updating §106.352 and for what the commission must con
sider for nonattainment areas of the state is different than what 
the EPA must consider when promulgating 40 CFR 60 NSPS 
or 40 CFR 61, 63 NESHAP rules. The proposed PBR rule at
tempts to allow anything done to comply with other federal or 
states rule to also be used in order to minimize any additional 
cost to industry. Also, not all facilities regulated by the OGS 
PBR are addressed by the federal regulations mentioned in all 
the comments. The commission determines that the changes 
to testing requirements are sufficient, and therefore the commis
sion did not change the rule to allow for the future frequency 
for future testing to be based  on  past  testing results.  The  com
mission agrees that there are not enough testing companies to 
addressing some of the monitoring and testing requirements as 
initially proposed. In response to this comment and other com
ments including comments about the stringency of PBRs should 
not necessary be the same as BACT, the commission changes 
language in the PBR rule for some of the control devices to 
only require monitoring and testing when controls are needed 
to meet impacts evaluations or when certain control efficiencies 
are claimed. Also, the commission adds stain tube testing for 
periodic monitoring of engines and determines that stain tube 
testing can be performed by operators after a minimal amount 
of training. The commission does not understand the portion of 
the comment about the framework established in PBR §106.512. 
The commission did not add language specifically for engines in 
30 TAC Chapter 117 counties. 

SWEPI commented that, "The periodic sampling for engines 
should consider CTM-034 testing should be allowed to be 
conducted by the operator. This can then be complemented by 
complete 3rd party stack testing once every 2 years if quarterly 
performance consistently meets permitted emissions require
ments. 
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The proposed rule has been changed in response to this com
ment. Periodic monitoring is now only required for sources sub
ject to Title V Operating permits and it is a federally required con
dition for those permits. Additionally, the EPA reference method 
testing requirements of the current §106.512 allow for previous 
tests to suffice for initial testing when a new engine is brought 
on-site and to allow for similar groups of engines to undergo test
ing once every 4 years as long as half of each group is tested ev
ery 2 years. The requirement for formaldehyde testing has been 
removed from the proposed rule. The testing run duration has 
been changed to match the period of the EPA test method. Also, 
testing after maintenance has been removed from the proposal 
and the proposal has been changed to say portable analyzers 
do not have to meet CTM-034 and must only be operated ac
cording to manufacturer’s instructions. 

SWEPI commented that more specifically, the 30 TAC 116 states 
that "the new standard permit would require testing for emissions 
of total VOCs and formaldehyde from engines" whereas the 30 
TAC §106.352 states that "the TCEQ is not requiring individual 
engines to be tested for formaldehyde, but the TCEQ intends to 
work with engine manufacturers to establish appropriate emis
sion factors for specific engine models." Please note that stan
dard methods and calibration standards for formaldehyde are 
not well developed or widely used at this time and consequently 
require highly specialized and costly equipment, such as Fourier 
Transform Infrared (FTIR) spectrometers." 

VOC and formaldehyde testing has been removed from the pro
posal in response to this comment. 

The commission changes the rule in response to comments. Pe
riodic monitoring is now only required for sources subject to Title 
V Operating permits and it is a federally required condition for 
those permits. Additionally, the EPA reference method testing 
requirements of the current §106.512 are re-evaluated to allow 
for previous tests to suffice for initial testing when a new engine 
is brought on-site and to allow for similar groups of engines to un
dergo testing once every 4 years as long as half of each group 
is tested every 2 years. This represents savings of thousands 
of dollars a year for each engine that can take advantage of it. 
The commission deletes the requirement for formaldehyde test
ing and determines that CO testing is an acceptable surrogate 
for formaldehyde testing for engines. The testing run duration 
is changed to match the period of the EPA test method. The 
commission removes the requirement for VOC testing from the 
proposal in response to this comment. The commission believes 
CO is an adequate surrogate for VOC and that the initial sam
pling for CO combined with quarterly monitoring for CO at larger 
emission sites holding a federal operating permit represents ap
propriate VOC monitoring. The commission does not change the 
frequency for monitoring from quarterly to semiannually. Quar
terly testing is no more stringent than what is required at Title 
V sites.  After consideration, the commission changes language 
in the rule from operate portable analyzers in accordance with 
EPA Test Method CTM-034 to operate in accordance with in
structions, operator-defined test methods, or NELAC accredited 
test methods. Additionally, stain tube testing is added as an op
tion. The commission does not delete the requirement for bi
ennial testing. Biennial testing is already a requirement in PBR 
§106.512. The commission notes that the regulatory need for 
updating §106.352 and for what the commission must consider 
for nonattainment areas of the state is different than what the 
EPA must consider when promulgating 40 CFR 60 NSPS or 40 
CFR 61, 63 NESHAP rules The proposed PBR rule attempts to 
allow anything done to comply with other federal or states rule to 

also be used in order to minimize any additional cost to industry. 
Also, not all facilities regulated by the OGS PBR are addressed 
by the federal regulations mentioned in all the comments. The 
commission determines that the changes to testing requirements 
are sufficient, and therefore the commission did not change the 
rule to allow for the future frequency for future testing to be based 
on past testing results. The commission agrees that there are not 
enough testing companies to addressing some of the monitor
ing and testing requirements as initially proposed. In response 
to this comment and other comments including comments about 
the stringency of PBRs should not necessary be the same as 
BACT, the commission changes language in the PBR rule for 
some of the control devices to only require monitoring and test
ing when controls are needed to meet impacts evaluations or 
when certain control efficiencies are claimed. Also, the commis
sion adds stain tube testing for periodic monitoring of engines 
and determines that stain tube testing can be performed by op
erators after a minimal amount of training. The commission does 
not understand the portion of the comment about the framework 
established in PBR §106.512. The commission did not add lan
guage specifically for engines in 30 TAC Chapter 117 counties. 
Rule language for 30 TAC Chapter 117 counties would need to 
be addressed in rulemaking for 30 TAC Chapter 117. 

Encana commented, "Leak free is defined as detecting less than 
10,000 ppmv of methane with either a portable analyzer suitable 
for method 21 or with an IR Camera designed to detect hydro
carbons." is being proposed for addition to the rule." 

The rule for voluntary LDAR sites is being changed to only re
quire monitoring prior to returning the components to service or 
they shall be monitored for leaks using an approved gas ana
lyzer within 15 days of the components being returned to service 
at voluntary LDAR sites. Where technically feasible new and re
worked components may be screened for leaks with a soap bub
ble test within eight hours of being returned to service in lieu of 
instrument testing. Gas or hydraulic testing with a time factor for 
monitoring by is being removed as a requirement from the PBR. 
Any testing and monitoring requirement will only be applicable 
to voluntary LDAR programs. 

Instrument monitoring at sites is now only required where neces
sary to meet emission limitations. The TCEQ changes the rule 
to allow soap bubble testing within eight hours to look for leaks in 
lieu of instrument monitoring and to increase the time frame for 
instrument monitoring to 15 days. Additionally, gas or hydraulic 
testing of the new and reworked piping connections at no less 
than operating pressure shall be performed prior to returning the 
components to service is an option in lieu of soap bubble testing 
and instrument testing. The use of a camera is an option, not a 
requirement. 

SWEPI stated that, "An approved gas analyzer or other ap
proved detection monitoring device used for the volatile organic 
compound fugitive inspection and repair requirement is a de
vice that conforms to the requirements listed in Title 40 CFR 
60.485(a) and (b), or is otherwise approved by the Environmen
tal Protection Agency as a device to monitor for VOC fugitive 
emission leaks. Approved gas analyzers shall conform to re
quirements listed in Method 21 of 40 CFR Part 60, Appendix A. 
The gas analyzer shall be calibrated with methane. In addition, 
the response factor of the instrument for a specific VOC  of  inter
est shall be determined and meet the requirements of Section 
8 of Method 21. If a mixture of VOCs is being monitored, the 
response factor shall be calculated for the average composition 
of the process fluid. If a response factor less than 10 cannot be 
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achieved using methane, then the instrument may be calibrated 
with one of the VOC to be measured or any other VOC so long 
as the instrument has a response factor of less than 10 for each 
of the VOC to be measured. In lieu of using a hydrocarbon gas 
analyzer and EPA Method 21, the owner or operator may use 
the Alternative Work Practice in 40 CFR Part 60, §60.18(g) - (i). 
The optical gas imaging instrument must meet all requirements 
specified in 40 CFR §60.18(g) - (i), except as specified in sub
section (e)(7) of this standard permit for BMPs and will only be 
required to have a record retention of 2 years, as stated under 
the TCEQ Voluntary AWP LDAR Monitoring section." 

The commission changes the analyzer provision in Table 
7 exempting the annual Test Method 21 requirement in 40 
CFR §60.18(h)(7) and the reporting requirement in 40 CFR 
§60.18(i)(5). The requirement is being changed to reflect that 
LDAR is a voluntary control that a company may select to 
reduce the fugitive emissions. Record retention is 2 years for 
state purposes and 5 years for federal purposes. However, in 
accordance with §101.153 for AWP LDAR, the record retention 
period is 5 years. 

The TCEQ concurs and has changed the BMP to only require 
a physical inspection. Instrument monitoring requirements are 
reserved for sites where monitoring reduction credit is necessary 
to meet emission limitations. We do want to encourage sites to 
use the incentive program in 30 TAC Chapter 101. 

In response to this comment and other comments, the com
mission changes language in the  OGS  PBR  rule  to  indicate  all  
fugitive components need to be physically inspected for leaks 
on a quarterly basis. The commission determines in response 
to comments that the initially proposed monitoring require
ments for fugitive components were too stringent (That is PBR 
requirements do not necessarily match BACT requirements.) 
for fugitive components under the OGS PBR. Therefore, the 
commission re-evaluates what is required for fugitive monitoring 
under the OGS PBR. The commission intentionally avoids the 
use of AVO as AVO is actually LDAR. Physically inspecting for 
leaks is not LDAR. Additionally, the commission believes it is 
reasonable to assume that OGS will not want to lose substantial 
amounts of product. As such, the commission determines that 
all fugitive components need to be physically inspected quar
terly for leaks. The recordkeeping requirements for physical 
inspections for leaks are not detailed records are not nearly 
as stringent as recordkeeping requirements for LDAR. The 
PBR rule also allows for the use of voluntary LDAR or required 
federal LDAR (such as LDAR for 40 CFR 60 NSPS KKK or 
GHG Supart W); weekly physical inspections are required in 
tandem with LDAR. The commission notes that the regulatory 
need for updating §106.352 and for what the commission must 
consider for nonattainment areas of the state is different than 
what the US EPA must consider when promulgating 40 CFR 
60 NSPS or 40 CFR  61,  63 NESHAP  rules.  The proposed  
PBR rule attempts to allow anything done to  comply with other  
federal or states rule to also  be used in order  to  minimize  any  
additional cost to industry. Also, not all facilities regulated by the 
OGS PBR are addressed by the federal regulations mentioned 
in all the comments. Instrument monitoring at sites is now only 
required where necessary to meet emission limitations. The 
TCEQ changes the rule to allow soap bubble testing within eight 
hours to look for leaks in lieu of instrument monitoring and to 
increase the time frame for instrument monitoring to 15 days. 
Additionally, gas or hydraulic testing of the new and reworked 
piping connections at no less than operating pressure shall be 
performed prior to returning the components to service is an 

option in lieu of soap bubble testing and instrument testing. The 
use of a camera is an option, not a requirement. Additionally, 
the commission encourages companies to participate in the 
incentive program under 30 TAC Chapter 101. 

SWEPI wanted to "confirm that when monitoring is required, all 
QA/QC shall follow 30 TAC Ch 25 NELAC accreditation require
ments for collected laboratory samples." 

The regulation 30 TAC Chapter 25 for NELAC certification speci
fies the conditions when test or sampling results must be certified 
prior to submission to the TCEQ the rule as any reference is re
dundant with those requirements. 

SWEPI commented on requirements for "Emissions stack test
ing must be performed  using EPA  methods  1 - 5 or by CTM-034.  
Sampling is required for VOC, benzene and H2S at Region’s dis
cretion. The associated quality assurance and data validation 
must be performed and documented as per the method guide
lines. Loss of valid data due to periods of monitor break down, 
inaccurate data, repair, maintenance, or calibration may be ex
empted provided it does not exceed 5 percent of the time (in 
minutes) that the oxidizer operated over the previous rolling 12
month period. The measurements missed shall be estimated us
ing engineering judgment and the methods used recorded." 

After consideration, the commission changed language in the 
rule from operate portable analyzers in accordance with EPA 
Test Method CTM-034 to operate in accordance with manufac
turer’s instructions, operator-defined test methods, or NELAC 
accredited test methods. Additionally, stain tube testing was 
added as an option in response to other comments. 

Encana stated that in Table 7 for both the PBR and Standard Per
mit Sampling and Demonstrations of Compliance and Table 8 
Monitoring and Record Demonstrations (applicable to both the 
PBR and Standard Permit) "have several areas needing clarifi 
cation that should be reviewed prior to finalization." 

The commission has expanded the detail in the tables to help 
clarify the demonstration and records needed. Records that es
tablish compliance with emission limitation have always been re
quired. Process parameters that work in concert with the emis
sion estimation can show the emissions are below the worst-
case potential. 

The commission changes and clarifies language in Table 7 and 
Table 8 in subsection (m)  in  response to this comment and other 
comments. 

EDF support the sampling requirements. "However, we encour
age the TCEQ to add a requirement to Table 7 for  metering  
of storage tank emissions for wells above a certain production 
threshold (e.g., potential to emit > 5 tpy VOC) for a minimum 
representative period each quarter." 

The commission does not change rule language in response to 
this comment. The commission believes where inlet material 
compositions are understood and documented the emission es
timation procedures are adequate for these sources. The com
mission can request additional emission analysis and testing if 
when concerns arise. 

TXOGA, Devon, GPA, Noble, Exxon Mobil, and Anadarko com
mented that, "Engine Biennial testing prevents jumping forward 
to a new year without a short-cycle test. This context provides 
a way of extending the testing cycle via the 90-day buffer. "First 
initial" is redundant and inconclusive for enforcement purposes. 
They recommended rule changes: "Engines subject to testing 
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shall be tested within 90 days of the 2 year anniversary date of 
their last compliance performance test." 

The commission changes the rule in response to this comment 
to clarify the language. The commenter has correctly stated the 
intent of the language. 

The commission is allowing for the use of GRI-GlyCALC program 
for estimating condenser efficiencies. There will be minimum 
expectations for glycol dehydrators, and any additional controls 
and reductions are voluntary for meeting impacts. 

The commission changes the rule to indicate that control moni
toring is only necessary when control is needed to meet emission 
limitations or certify emissions with control. The more extensive 
parametric monitoring is only applicable where the highest effec
tiveness of the control is claimed. The commission notes that the 
regulatory need for updating §106.352 and for what the commis
sion must consider for nonattainment areas of the state is differ
ent than what the US EPA must consider when promulgating 40 
CFR 60 NSPS or 40 CFR 61, 63 NESHAP rules. The proposed 
PBR rule attempts to allow anything done to comply with other 
federal or states rule to also be used in order to minimize any ad
ditional cost to industry. However, in this case, the commission 
believes the more extensive parametric monitoring is appropri
ate if a company needs to claim the highest effectiveness of con
trol, even if under PBR and more stringent than a current federal 
rule. Additionally, the commission believes that the OGS rules 
clearly indicates that OGS must address worst-case emissions 
for impacts review, including worst-case emissions due to greatly 
reduced efficiencies during hot summer months for condensers 
cooled with ambient air. The commission changes the rule to 
allow for claiming control efficiencies from outputs of GRI-GLY-
Calc emissions calculations. 

TXOGA, Devon, GPA, Noble, Exxon Mobil, and Anadarko com
mented that, "Emergency engines should be exempt from test
ing requirements. If engines have not operated during the year, 
no testing should be required. Specifically "conduct evaluations 
of each engine performance every calendar quarter after initial 
compliance testing by measuring the NOX, CO, and oxygen con
tent of the exhaust. Test shall occur more than 30 days apart. In
dividual engines shall be subject to quarterly performance eval
uation if they were in operation for 500 hours or more during the 
3-month (quarterly) period. If an engine has been shutdown prior 
to a required test, it must be tested within 48 hrs of subsequent 
startup. Emergency use engines are exempt from this require
ment." 

The commission deletes the testing requirements for emergency 
engines in response to this comment. Testing is not required for 
emergency engines under case-by-case NSR permits. There
fore, testing cannot be justified under the OGS rules for emer
gency engines. However, language is added to the OGS back
ground document to indicate that emissions from emergency en
gines do have to be included in impacts  evaluations.  The com
mission agrees that engines should not have to be started just for 
the purposes of testing the engine as required. Language has 
been added to the rule to specify when and what testing needs 
to be completed when an idle engine is re-started for normal pro
duction operation. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko com
mented that, "Stack testing for thermal oxidizers should apply 
to efficiency claims of 99 percent or greater, per the intent of 
§106.352(f)(6). "For thermal oxidizer efficiency claims of 99 per
cent or greater, stack testing must be coordinated and approved. 

Sampling is required for VOC, benzene and H2S at Region’s dis
cretion. The thermal oxidizer (TO) must have proper monitoring 
and sampling ports installed in the vent stream and the exit to 
the combustion chamber, to monitor and test the unit simultane
ously."" 

Stack testing for thermal oxidizers should apply to efficiency 
claims of 99 percent or greater, per the intent of §106.352 (f)(6). 

The commission has clarified that control monitoring is only nec
essary when control is needed to meet emission limitations or 
certify emissions with control. The more extensive parametric 
monitoring is only applicable where the highest effectiveness of 
the control is claimed. The commission notes that the regulatory 
need for updating §106.352 and for what the commission must 
consider for nonattainment areas of the state is different than 
what the US EPA must consider when promulgating 40 CFR 60 
NSPS or 40 CFR 61, 63 NESHAP rules The proposed PBR rule 
attempts to allow anything done to comply with other  federal  or  
states rule to also be used in order to minimize any additional 
cost to industry. However, the commission believes the more ex
tensive parametric monitoring is appropriate if a company needs 
to claim the highest effectiveness of control, even if under PBR 
and more stringent than a current federal rule. 

SWEPI commented that, "The proposed PBR states that if a per
mit holder desires to claim high destruction effectiveness from a 
thermal oxidizer, condenser, flare, vapor combustor, or vapor re
covery unit, the new PBR would require testing to demonstrate 
the higher effectiveness for emissions. These costs could widely 
vary between $1,000 to $20,000 depending on the pollutants and 
type of testing needed. However, analysis shows that these tests 
would most likely be $14,500 - $24,500.00 based on condensers 
or VRU’s and testing the components related to performance. 
These costs  are very high  and  add little to no value  for non  emis
sion points." 

The commission has clarified that control monitoring is only nec
essary when control is needed to meet emission limitations or 
certify emissions with control. The more extensive parametric 
monitoring is only applicable where the highest effectiveness of 
the control is claimed. The test would only be required where 
the site could not meet emission limitations of the rule unless the 
best performance is achieved from the control. These are very 
critical control devices on the most significant emission sauces 
that are pushing the very limits of the use of PBRs. 

The commission has clarified that control monitoring is only nec
essary when control is needed to meet emission limitations or 
certify emissions with control. The more extensive parametric 
monitoring is only applicable where the highest effectiveness of 
the control is claimed. The commission notes that the regula
tory need for updating §106.352 and for what the commission 
must consider for nonattainment areas of the state is different 
than what the EPA must consider when promulgating 40 CFR 
60 NSPS or 40 CFR 61, 63 NESHAP rules The proposed PBR 
rule attempts to allow anything done to comply with other federal 
or states rule to also be used in order to minimize any additional 
cost and recordkeeping to industry. However, the commission 
believes the more extensive parametric monitoring is appropri
ate if a company needs to claim the highest effectiveness of con
trol, even if under PBR and more stringent than a current federal 
rule. Additionally, based on the commission’s previous experi
ence with review of OGS registrations and with Region’s experi
ence with OGS, the commission determines that more extensive 
parametric monitoring is needed for the highest effectiveness of 
control, as the highest effectiveness of control and the extensive 
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use of such control are typically claimed to keep relatively large 
OGS operations under PBR emission limits; therefore, the com
mission determines that the more extensive parametric monitor
ing is needed for practical enforceability. 

The commission has revised the requirement to clarify how and 
when glycol dehydration control needs to be addressed. If a 
remote site with no close receptors does not need to capture 
and condense BTEX and water off the reboiler process vent to 
meet emission limitations then condenser monitoring is not re
quired. Where control is necessary to meet emission limitations, 
a weekly check and record is required. 

The TCEQ changes the rule in response to this comment for clar
ity and resolution. All monitoring and controls are voluntary in the 
final OGS PBR. If a control is needed to meet the emission im
pacts or limitations of the PBR, then the once weekly monitoring 
of the temperature of air condenser exhaust along with other pa
rameters as listed in Table 8, Process Units, Glycol Dehydration 
Units apply. Continuous temperature monitoring is not required 
over the once weekly monitoring of air condenser exhaust tem
perature. For the PBR where a condenser is necessary to meet 
emission limitations and the claimed control efficiency is based 
on the GRI-GlyCalc program, the commissions changes the rule 
to require a spot check of the temperature is approved with the 
weekly time frame as suggested in this comment. 

TXOGA, Devon, GPA, Noble, ExxonMobil, and Anadarko 
"Propose default efficiency of 50 percent for cyclic service 
heaters/reboilers without requiring additional monitoring per 
Table 7. Records of operational monitoring and testing records: 
For process heaters, boilers, reboilers, and heater treaters that 
do NOT serve as emission control devices, or where waste 
gas is utilized in the fuel system, the maximum annual runtime 
of 8,760-hours may be used to calculate emissions in lieu of 
runtime tracking. For process heaters, boilers, reboilers, and 
heater treaters that DO serve as emission control devices, a 
default destruction efficiency factor of up to 50 percent may be 
claimed with no additional runtime monitoring or testing. 

Devon requested clarification on Table 8: Monitoring and 
Records Demonstrations Control Devices - Flare Monitoring. 
"The proposed PBR and standard permit need to clarify that the 
general provisions of §111.111(4) do not apply to unmanned 
sites with respect to keeping a daily flare log. Since the pro
posed PBR and standard permit would result in more flares 
being installed at OGS, the TCEQ must ensure that there are 
no unintended consequences of the §111.111(4) rules requiring 
"daily notation in the flare operation log that the flare was 
observed including the time of day and whether or not the flare 
was smoking." It is not possible to keep a daily flare log at un
manned sites and should therefore be excluded from §111.111 
requirements." 

The commission does not change rule language in response to 
this comment. The requirements of §111.111(4) apply to every 
gas flare in the state regardless of their authorization, and is 
within the scope of this rulemaking. Section 111 to unmanned 
sites. The commission is not aware of existing unmanned OGS 
with flares that have had issues with the §111 items specified in 
the comment. The commission’s experience is that OGS with 
flares are usually large enough sites to be manned or at least be 
checked on a daily basis. Additionally, the commission is aware 
of other types of checks that some OGS perform on a daily basis 
at unmanned sites. 

Encana commented on Table 8 PBR §106.352 and Standard 
Permit - Category - Control Devices - Flare Monitoring. "Ba
sic monitoring requires the flare and pilot flame to be continu
ously monitored by a thermocouple or an infrared monitor. . . . 
The time, date, and duration of any loss of flare, pilot flame, or 
auto-ignition shall be recorded. Each monitoring device shall be 
accurate to, and shall be calibrated at a frequency in accordance 
with, the manufacturer’s specifications. This requirement does 
not consider small, remote facilities that have no electricity  and  
are unmanned. Operators should be given the option to continu
ously record presence of pilot light or to install auto-igniters and 
log presence of pilot light when operators visit the facility during 
their rotation or at a frequency of once every month." 

In response to this comment and other comments, the commis
sion re-evaluates the requirements for continuous monitoring for 
flares. Based on the commission’s current knowledge including 
knowledge from an ongoing flare study, the commission deter
mines that a significant number of flares in the state may not be 
operating at the efficiency claimed. Through Regions, the com
mission is also aware that some OGS have facilities that are 
called flares. For example, these may actually only are pipes 
without flare tips, without continuous pilots, etc. Additionally, 
NSPS §60.18 requirements for flares are well established and 
are typically even used to address flare requirements even if a 
given new or existing flare is not subject to NSPS §60.18. Also, 
testing and continuous monitoring of waste gas flow rates for 
flares in lieu of continuous monitoring (not flow rate monitoring) 
at OGS is difficult and expensive. Therefore, the commission 
determines that continuous monitoring for flares is necessary as 
part of demonstration of compliance with the OGS PBR rule. 

TXOGA, Devon, GPA, Noble, Exxon Mobil, and Anadarko re
quests clarification that "this only applies to reference method 
testing, Current TCEQ Sampling Procedure Manual is incom
plete and unsigned, 3 one-hour runs is not necessary, 3 30
minute runs are sufficient under the current rules. B) Where 
stack testing is required, Sampling shall be conducted within 180 
days of the change that required the registration, in accordance 
with the appropriate EPA Reference Methods. Sampling shall 
occur using at a minimum three thirty minute test runs and then 
averaged to demonstrate compliance with the limits of this PBR. 
Any deviations from those procedures must be approved in writ
ing by the TCEQ Regional Director or his designee prior to sam
pling." 

The commission believes the procedures manual and reference 
method provide a sound basis and approach for adequate sam
pling. One hour runs have been standard practice for several 
decades. There are situations where shorter or longer sampling 
times and deviations from prescribed methods may be neces
sary or appropriate and the rule allows the TCEQ Region to 
approve those changes. Therefore, the commission does not 
change the rule in response to this comment. 

One individual asked "if testing methods need to be accredited 
by the TCEQ? What expertise will be used to determine the 
accreditation? Will laboratories need to be TCEQ accredited? 
What proven industry standards or models will be referenced 
in determining appropriate protocols? Will the TCEQ-approved 
protocols, i.e., sampling, testing, etc., be listed? Throughout the 
document there are references to VOCs and sulfur, is there a list 
of specific analysis of primary concern to the TCEQ?" 

The commission does not change the rule in response to this 
comment. As included in Table 7, and following over 20 years of 
permit compliance guidelines, all sampling methods and proto-
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cols are expected to follow appropriate EPA Reference Methods 
and the TCEQ Sampling Procedures Manual. Particular meth
ods, protocols, and issues are confirmed at the pretest meetings 
with Regional offices, and variations in standardized methods 
must be approved in writing. 

SWEPI commented that, "The current language in Table 7 sug
gests that sampling ports and platforms be incorporated into the 
design of all exhausts stacks, implying all also their incorporation 
of all existing exhaust stacks. However, costs associated with 
accessibility and associated OSHA regulations for testing exist
ing facilities are significant. Facilities where grates, catwalks, 
rails, and ladders are needed for testing equipment in existing 
facilities can be over $50,000 for each glycol vent or engine ex
haust. These costs are large relative to expected emissions re
ductions and were not included in the fiscal analysis. Although it 
was mentioned in the fiscal analysis that it "could require future 
retrofitting of existing facilities to meet emissions limitations," the 
language in Table 7 concerning sampling ports and platforms 
should be changed to state that these actions should only be 
performed in new facilities or when future modifications are ex
pected." 

The commission respectfully declines to change sampling ports 
and platforms language for testing of engines and turbines be
cause testing of engines and turbines was required before the 
new OGS rules and acceptable stack testing protocol for testing 
of engines and turbines has already been established. The com
mission does not anticipate requesting testing for engines and 
turbines for which testing in not specified or required in the new 
OGS rules. Additionally, the commission addresses testing re
quirements for control devices in other responses to comments, 
and testing is no longer required under the OGS PBR rule unless 
specified by the rule and is based on the level of control claimed. 
In response to all comments received, the commission believes 
that the OGS PBR rule overall clearly indicates whether or not 
testing will be required for existing facilities. 

TXOGA, Devon, GPA, Noble, Exxon Mobil, and Anadarko re
quested clarification that "a pretest meeting with the Regional of
fice only applies to reference method testing and that the pre-test 
meeting does not apply to engines. This is burdensome not 
only to the operators but also to the TCEQ for the thousands 
of tests each year with no environmental benefit. Resource is
sue for TCEQ (10,000 notices/year), Operational limitations (not 
always time to schedule test), Notifications should only apply to 
NSPS/NESHAP testing requirements." 

The commission changes and clarifies the language in response 
to this comment and other comments. The requirements are 
re-evaluated for when monitoring and testing is required under 
the OGS PBR and is addressed in response to other comments. 
Performance testing, if required as specified in the PBR rule, 
should follow standard procedures and Regional offices should 
be provided an opportunity to hold a pretest meeting to discuss 
methods and reporting of results. Except for engine testing, the 
PBR does not require more than initial testing. Periodic evalu
ation of engines does not require a pretest meeting unless war
ranted by the Regional director due to issues with specific OGS  
engines (e.g., issues with compliance at a particular location; 
e.g., issues with a particular make and model of engine). The 
proposed PBR rule allows anything done to comply with other 
federal or states rule to also be used in order to minimize any ad
ditional cost and recordkeeping to industry. Also, not all engines 
regulated by the OGS PBR are addressed by the regulations 
mentioned in the comments. The commission does believe that 

testing in the OGS PBR has environmental benefit, as the com
mission determines that testing, if required, is part of ensuring 
practical enforceability, including demonstration of compliance 
with emission limits based on an emissions impacts evaluation. 

TXOGA, Devon, GPA, Noble, Exxon Mobil, and Anadarko re
quested clarification to "determine if it is necessary to verify com
position "at any point in the process"? Should only be needed 
for emissions calculations where required. They proposed rule 
language of "Reports necessary to verify composition (includ
ing hydrogen sulfide (H S) at any point in the process. Maintain 
composition
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 records at appropriate points within the process as 
needed for emissions calculations."" 

The commission has not changed the rule in response to the 
comment. Composition of the material should only be verified at 
points that are integral to estimating emissions. For example, if 
there is not a glycol dehydrator at the site, then it is un-necessary 
to have a material composition for this point. However, if you 
do have a glycol dehydrator, it is very important for accurately 
estimating emissions from the dehydrator (that is, the inlet to a 
glycol unit absorber tower is a point in the process for sampling 
for testing). A representative analysis can be used if it meets the 
defined criteria. 

El Paso requested "Please consider revising the requirement to 
test "any turbine" to "any turbine (excluding microturbines)." El 
Paso employs small Capstone microturbines at some facilities 
that do not lend themselves well to emissions testing due to their 
exhaust system design. These microturbines have the potential 
to emit on, the order of less than 1 tpy of any pollutant. Alterna
tively, please consider a de minimis level for turbines (e.g., "Any 
turbine> 1 MW)." 

The commission respectfully declines to change the rule in re
sponse to this comment. Due to high exhaust flow and pollutant 
concentrations, turbines can represent large emission sources 
even at 1 MW. The TCEQ routinely works with permit holders 
who cannot meet aspects of EPA test methods such as Test 
Method 1 to design  a  testing  protocol that achieves a valid test. 
It is the TCEQ’s intent that small turbines such as the Capstones 
be tested according to the procedures of EPA Test Methods 
as best possible. Engines commonly have the small issues as 
these smaller turbines and the TCEQ has routinely worked with 
the testing company to come up with a valid methodology. 

30 TAC §106.352 

STATUTORY AUTHORITY 

The repeal of this section is adopted under Texas Water Code, 
§5.103, concerning Rules, and §5.105, concerning General 
Policy, which authorize the commission to adopt rules neces
sary to carry out its powers and duties under the Texas Water 
Code; and under Texas Health and Safety Code, §382.017, 
concerning Rules, which authorizes the commission to adopt 
rules consistent with the policy and purposes of the Texas Clean 
Air Act. The repeal is also adopted under Texas Health and 
Safety Code, §382.002, concerning Policy and Purpose, which 
establishes the commission’s purpose to safeguard the state’s 
air resources, consistent with the protection of public health, 
general welfare, and physical property; §382.011, concerning 
General Powers and Duties, which authorizes the commission 
to control the quality of the state’s air; §382.012, concerning 
State Air Control Plan, which authorizes the commission to pre
pare and develop a general, comprehensive plan for the control 
of the state’s air; §382.051, concerning Permitting Authority of 
Commission; Rules, which authorizes the commission to issue 
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a permit by rule for types of facilities that will not significantly 
contribute air contaminants to the atmosphere; §382.05196, 
concerning Permits by Rule, which authorizes the commission 
to adopt PBRs for certain types of facilities; and §382.057, 
concerning Exemption, which authorizes exemptions from 
permitting. 

The repeal implements Texas Health and Safety Code, 
§§382.002, 382.011, 382.012, 382.017, 382.051, 382.05196, 
and 382.057. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on February 7, 

2011. 
TRD-201100465 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: February 27, 2011 
Proposal publication date: August 13, 2010 
For further information, please call: (512) 239-2548 

30 TAC §106.352 

(Editor’s note: In accordance with Texas Government Code, 
§2002.014, which permits the omission of material which is "cum-
bersome, expensive, or otherwise inexpedient," the figure in 30 TAC 
§106.352(m) is not included in the print version of the Texas Register. 
The figure is available in the on-line version of the February 18, 2011, 
issue of the Texas Register.) 

STATUTORY AUTHORITY 

The new section is adopted under Texas Water Code, §5.103, 
concerning Rules, and §5.105, concerning General Policy, 
which authorize the commission to adopt rules necessary to 
carry out  its powers and  duties under the Texas Water Code; 
and under Texas Health and Safety Code, §382.017, concern
ing Rules, which authorizes the commission to adopt rules 
consistent with the policy and purposes of the Texas Clean Air 
Act. The new section is also adopted under Texas Health and 
Safety Code, §382.002, concerning Policy and Purpose, which 
establishes the commission’s purpose to safeguard the state’s 
air resources, consistent with the protection of public health, 
general welfare, and physical property; §382.011, concerning 
General Powers and Duties, which authorizes the commission 
to control the quality of the state’s air; §382.012, concerning 
State Air Control Plan, which authorizes the commission to pre
pare and develop a general, comprehensive plan for the control 
of the state’s air; §382.051, concerning Permitting Authority of 
Commission; Rules, which authorizes the commission to issue 
a permit by rule for types of facilities that will not significantly 
contribute air contaminants to the atmosphere; §382.05196, 
concerning Permits by Rule, which authorizes the commission 
to adopt permits by rule for certain types of facilities; and 
§382.057, concerning Exemption, which authorizes exemptions 
from permitting. 

The new section implements Texas Health and Safety Code, 
§§382.002, 382.011, 382.012, 382.017, 382.051, 382.05196, 
and 382.057. 

§106.352. Oil and Gas Handling and Production Facilities. 

(a) Applicability. This section applies to all stationary facil
ities, or groups of facilities, at a site which handle gases and liquids 
associated with the production, conditioning, processing, and pipeline 
transfer of fluids or gases found in geologic formations on or beneath 
the earth’s surface including, but not limited to, crude oil, natural gas, 
condensate, and produced water with the following conditions: 

          (1) The requirements in subsections (a) - (k) of this section
are applicable only for new projects and related facilities located in 
the Barnett Shale (Archer, Bosque, Clay, Comanche, Cooke, Coryell, 
Dallas, Denton, Eastland, Ellis, Erath, Hill, Hood, Jack, Johnson, Mon
tague, Palo Pinto, Parker, Shackelford, Stephens, Somervell, Tarrant, 
and Wise Counties) on or after April 1, 2011. For all other new projects 
and related facilities in all other counties of the state, subsection (l) of 
this section is applicable. 

(2) Only one Oil and Gas Handling and Production Facili
ties permit by rule (PBR) for an oil and gas site (OGS) may be claimed 
or registered for each combination of dependent facilities and autho
rizes all facilities in sweet or sour service. This section may not be used 
if operationally dependent facilities are authorized by the Air Quality 
Standard Permit for Oil and Gas Sites, or a permit under §116.111 of 
this title (relating to General Application). Existing authorized facil
ities, or groups of facilities, at an OGS under this section which are 
not changing certified character or quantity of emissions must only 
meet subsections (i) and (k) of this section (protectiveness review and 
planned maintenance, startup, and shutdown (MSS) requirements) and 
otherwise retain their existing authorization. Except for planned MSS 
activities which must meet the requirements of subsection (i) of this 
section, any combination of dependent facilities with a permit under 
§116.111 of this title cannot also claim this section for any new facil
ity, or changes to an existing facility, which handles (or is related to the 
processing of) crude oil, condensate, natural gas, or any other petro
leum raw material, product, or by-product. 

(3) This section does not relieve the owner or operator from 
complying with any other applicable provision of the Texas Health and 
Safety Code, Texas Water Code, rules of the Texas Commission on En
vironmental Quality (TCEQ), or any additional local, state, or federal 
laws or regulations. Emissions that exceed the limits in this section are 
not authorized and are violations. 

(4) Emissions from upsets, emergencies, or malfunctions 
are not authorized by this section. This section does not regulate 
methane, ethane, or carbon dioxide. 

(b) Definitions and Scope. 

(1) Facility is a discrete or identifiable structure, device, 
item, equipment, or enclosure that constitutes or contains a stationary 
source. Stationary sources associated with a mine, quarry, drilling, or 
a well test lasting less than 72 hours are not considered facilities. 

(2) Receptor includes any building which is in use as a sin
gle or multi-family residence, school, day-care, hospital, business, or 
place of worship at the time this section is registered. A residence is 
a structure primarily used as a permanent dwelling. A business is a 
structure that is occupied for at least 8 hours a day, 5 days a week, and 
does not include businesses who are handling or processing materials 
as described in subsection (a) of this section. This term does not in
clude structures occupied or used solely by the owner or operator of the 
OGS facility, or the mineral rights owner of the property upon which 
the OGS facility is located. All measurements of distance to receptors 
shall be taken from the emission release point at the OGS facility that 
is nearest to the point on the building that is nearest to the OGS facility. 
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(3) An OGS is defined as all facilities which meet each of 
the following: 

(A) Located on contiguous or adjacent properties; 

(B) Under common control of the same person (or per
sons under common control); and 

(C) Designated under same two digit standard industrial 
classification (SIC) codes. 

(4) For purposes of determining applicability of Chapter 
122 of this title (relating to Federal Operating Permits Program), the 
definitions of §122.10 of this title (relating to General Definitions), ap
ply. 

(5) A project under this section is defined as the following 
and must meet all requirements of this section prior to construction or 
implementation of changes: 

(A) Any new facility or new group of operationally de
pendent facilities at an OGS; 

(B) Physical changes to existing authorized facilities or 
group of facilities at an OGS which increase the potential to emit over 
previously certified emission limits; or 

(C) Operational changes to existing authorized facili
ties or group of facilities at an OGS which increase the potential to 
emit over previously certified emission limits. 

(6) For purposes of registration under this section, the fol
lowing facilities shall be included: 

(A) All facilities or groups of facilities at an OGS which 
are operationally dependent on each other; 

(B) Facilities must be located within a 1/4 mile of a 
project emission point, vent, or fugitive component, except for those 
components excluded in subparagraph (C) of this paragraph; 

(C) If piping or fugitive components are the only con
nection between facilities and the distance between facilities exceeds 
1/4 mile, then the facilities are considered separate for purposes of this 
registration; 

(D) The boundaries of the registration become fixed at 
the time this section is claimed and registered. No individual facility 
may be authorized under more than one registration; 

(E) Any facility or group of facilities authorized under 
an existing PBR registration which is operationally dependent on a 
project must be revised to incorporate the project. Existing authorized 
facilities, or group of facilities, at an OGS under this section which 
are not changing certified character or quantity of emissions must only 
meet subsections (i) and (k) of this section (the protectiveness review 
and planned MSS requirements) and otherwise retain their existing au
thorization; and 

(F) All facilities at an OGS registered under this section 
must collectively emit less than or equal to 250 tons per year (tpy) of 
nitrogen oxides (NOX) or carbon monoxide (CO); 15 tpy of particulate 
matter with less than 10 microns (PM

10
); 10 tpy of particulate matter 

less than 2.5 microns (PM
2.5

); and 25 tpy of volatile organic compounds 
(VOC), sulfur dioxide (SO2), hydrogen sulfide (H S), or any other air 
contaminant except carbon dioxide, water, nitrogen,

2

 methane, ethane, 
hydrogen, and oxygen. 

(7) For purposes of all previous claims of this section (or 
any previous version of this section) where no project is occurring: 

(A) existing authorized facilities, or group of facilities, 
at an OGS must meet only subsection (i) of this section no later than 
January 5, 2012; and 

(B) submit a notification in accordance with subsection 
(f) of this section no later than January 1, 2013. 

(8) For purposes of ensuring protection of public health 
and welfare and demonstrating compliance with applicable ambient air 
standards and effects screening levels (ESLs), the impacts analysis as 
specified in subsection (k) of this section must be completed. 

(A) All impacts analysis must be done on a contami
nant-by-contaminant basis for any net project increases. If a claim un
der this section is only for planned MSS under subsection (i) of this 
section, the analysis shall evaluate planned MSS scenarios only. 

(B) Hourly and annual emissions shall be limited based 
on the most stringent of subsections (g), (h), or (k) of this section. 

(c) Authorized Facilities, Changes, and Activities. 

(1) For existing OGS which are authorized by previous ver
sions of this section. 

(A) A project requires registration unless otherwise 
specified. 

(B) The following projects do not require registration, 
but must comply with best management practices (BMP) in subsection 
(e) of this section, compliance demonstrations in subsections (i) and 
(j) of this section, and must be incorporated into the registration at the 
next revision or certification: 

(i) Addition of any piping, fugitive components, any 
other new facilities, that increase actual emissions less than or equal to 
1.0 tpy VOC, 5.0 tpy NOX

, 0.01 tpy benzene, and 0.05 tpy H
2
S over a 

rolling 12-month period; 

(ii) Changes to any existing facilities that increase 
certified emissions less than or  equal  to  1.0  tpy VOC, 5.0 t py  NO , 
0.01 tpy benzene, S

X

 and 0.05 tpy H
2

 over a rolling 12-month period; 

(iii) Total increases over a rolling 60-month period 
of time that are less than or equal to 5.0 tpy VOC or NO , 0.05 tpy  
benzene, or 0.1 tpy

X

  H2S; 

(iv) Addition of any new engine rated less than 100 
horsepower (hp); or 

(v) Replacement of any facility if the new facility 
does not increase the previous actual or certified emissions. 

(C) For facilities authorized under §116.111 of this ti
tle, only records of MSS as specified in this section must be kept and 
this section may only be used for planned MSS for the facility types 
specified in this section. 

(2) All authorizations under this section shall meet the fol
lowing: 

(A) new, changed, or replacement facilities shall not ex
ceed the thresholds for major source or major modification as defined in 
§116.12 of this title (relating to Nonattainment and Prevention of Sig
nificant Deterioration Review Definitions), and in Federal Clean Air 
Act, §112(g) or §112(j); 

(B) all facilities shall comply with all applicable 40 
Code of Federal Regulations (CFR), Parts 60, 61, and 63 requirements 
for New Source Performance Standards (NSPS), National Emission 
Standards for Hazardous Air Pollutants (NESHAP), and Maximum 
Achievable Control Technology (MACT); and 
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(C) all facilities shall comply with all applicable re
quirements of Chapters 111, of this title (relating to Control of Air 
Pollution from Visible Emissions and Particulate Matter), 112 of this 
title (relating to Control of Air Pollution from Sulfur Compounds), 
113 of this title (relating to Standards of Performance for Hazardous 
Air Pollutants and for Designated Facilities and Pollutants), 115 of 
this title (relating to Control of Air Pollution from Volatile Organic 
Compounds), and 117 of this title (relating to Control of Air Pollution 
from Nitrogen Compounds). 

(3) To be eligible for this PBR, in addition to the require
ments found in §106.4 of this title (relating to Requirements for Per
mitting by Rule), an applicant: 

(A) shall meet all applicable requirements as set forth 
in this section; 

(B) shall not misrepresent or fail to fully disclose all 
relevant facts in obtaining the permit; and 

(C) shall not be indebted to the state for failure to make 
payment of penalties or taxes imposed by the statutes or rules within 
the commission’s jurisdiction. 

(D) Notwithstanding any limitations in §50.131(c) of 
this title (relating to Purpose and Applicability), a person may file a 
Motion to Overturn under the procedures set forth in §50.139 of this 
title (relating to Motion to Overturn Executive Director’s Decision) in 
order to seek commission review of any denial of a PBR for failing to 
meet the conditions set forth in this paragraph. 

(4) This paragraph covers groups of facilities typically as
sociated with wellheads, pump-jacks, Christmas trees, metering sta
tions, and other similar facilities handling or containing crude oil, con
densate, natural gas, or a mixture of these materials (examples include, 
but are not limited to, stripper/marginal wells producing up to 10 bar
rels of oil equivalent per day, natural gas up to 60,000 cubic feet per 
day, or high pressure gas wells). The following projects and facilities 
are authorized and must only comply with subsection (e)(1) and (2) of 
this section, and applicable portions of subsection (j) of this section: 

(A) Claims under this paragraph must include all facili
ties or groups of facilities at an OGS which are operationally dependent 
on each other and located within a 1/4 mile of a project emission point, 
vent, or fugitive component. If piping or fugitive components are the 
only connection between facilities and the distance between facilities 
exceeds 1/4 mile, then the facilities are considered separate for pur
poses of this paragraph. 

(B) A site-wide combination of engines which meet the 
following: 

(i) up to 450 hp if fueled by sweet gas; 

(ii) up to 100 hp if fueled by sour gas containing not 
more than 10,000 parts per million by weight (ppmw) H2

S; or 

(iii) up to 20 hp fueled by sour gas containing more 
than 10,000 ppmw but not more than 50,000 ppmw H2

S. 

(C) For any one of the following combinations of facil
ities: 

(i) only piping and fugitive components handling 
natural gas up to a maximum of 135 valves, 135 open-ended lines, any 
combination of connectors and flanges up to 2,000 components, and 
135 component types otherwise not specified; or 

(ii) only piping and fugitive components handling 
liquids or gas up to a maximum of 25 valves, 25 open-ended lines, any 

combination of connectors and flanges up to 2,000 components, and 25 
component types otherwise not specified; or 

(iii) only piping and fugitive components handling 
liquids or gas up to a maximum of four pump seals; four open-ended 
lines; and any combination of valves, flanges, and connectors up to 225 
components; or 

(iv) separators used solely to separate crude oil, con
densate, and natural gas (which are routed directly to a sales pipeline) 
from produced water. Tanks used and handling only produced water 
up to 1,205 barrels per day. All associated piping and fugitive compo
nents up to a maximum of five pump seals; five open-ended lines; and 
any combination of valves, flanges, and connectors totaling 150 com
ponents in VOC service and 500 components in water service; or 

(v) separators used solely to separate crude oil, con
densate, and natural gas (which are routed directly to a sales pipeline) 
from produced water. Tanks used and handling only produced water 
up to 580 barrels per day. All associated piping and fugitive compo
nents up to a maximum of two pump seals; two open-ended lines; and 
any combination of valves, flanges, and connectors totaling 230 com
ponents in VOC service and 500 components in water service. 

(d) Facilities and Exclusions. 

(1) Only the following specific facilities and groups of fa
cilities have been evaluated for this PBR, along with supporting infra
structure equipment and facilities, and may be included in a registration 
for this section: 

(A) fugitive components, including valves, pressure re
lief valves, pipe flanges and connectors, pumps, compressors, stuff
ing boxes, instrumentation and meters, natural gas driven pneumatic 
pumps, and other similar devices with seals that separate process and 
waste material from the atmosphere and the associated piping; 

(B) separators, including all gas, oil, and water physical 
separation units; 

(C) treatment and processing equipment, including 
heater-treaters, methanol injection, glycol dehydrators, molecular 
or mole sieves, amine sweeteners, H S scavenger chemical reaction 
vessels for sulfur removal, and

2

  iron sponge units; 

(D) cooling towers and associated heat exchangers; 

(E) gas recovery units, including cryogenic expansion, 
absorption, adsorption, heat exchangers and refrigeration units; 

(F) combustion units, including engines, turbines, boil
ers, reboilers, and heaters; 

(G) storage tanks for crude oil, condensate, produced 
water, fuels, treatment chemicals, slop and sump oils, and pressure 
tanks with liquefied petroleum gases; 

(H) surface support facilities associated with under
ground storage of gas or liquids; 

(I) truck loading equipment; 

(J) control equipment, including vapor recovery sys
tems, glycol and amine reboilers, condensers, flares, vapor combustors, 
and thermal oxidizers; and 

(K) temporary facilities used for planned maintenance, 
and temporary control devices for planned startups and shutdowns. 

(2) Exclusions. The following are not authorized under this 
section: 

(A) sour water strippers or sulfur recovery units; 
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(B) carbon dioxide hot carbonate processing units; 

(C) water injection facilities. These facilities may oth
erwise authorized by §106.351 of this title (relating to Salt Water Dis
posal (Petroleum)); 

(D) liquefied petroleum gases, crude oil, or condensate 
transfer or loading into or from railcars, ships, or barges. These facil
ities may otherwise be authorized by §106.261 of this title (relating to 
Facilities (Emission Limitations)) and §106.262 of this title (relating to 
Facilities (Emission and Distance Limitations)); 

(E) incinerators for solid waste destruction; 

(F) remediation of petroleum contaminated water and 
soil. These facilities may otherwise authorized by §106.533 of this 
title (relating to Remediation); and 

(G) cooling towers and heat exchangers with direct con
tact with gaseous or liquid process streams containing VOC, H
gens

2
S, halo

 or halogen compounds, cyanide compounds, inorganic acids, or 
acid gases. 

         (e) BMP and Minimum Requirements. For any new project,
and any associated emission control equipment registered under this 
section, paragraphs (1) - (5) of this subsection shall be met as appli
cable. These requirements are not applicable to existing, unchanging 
facilities. Equipment design and control device requirements listed in 
paragraphs (6) - (12) of this subsection only apply to those that are cho
sen by the operator to meet the limitations of this section. 

(1) All facilities which have the potential to emit air con
taminants must be maintained in good working order and operated 
properly during facility operations. Each operator shall establish and 
maintain a program to replace, repair, and/or maintain facilities to keep 
them in good working order. The minimum requirements of this pro
gram shall include: 

(A) Compliance with manufacturer’s specifications and 
recommended programs applicable to equipment performance and ef
fect on emissions, or alternatively, an owner or operator developed 
maintenance plan for such equipment that is consistent with good air 
pollution control practices; 

(B) cleaning and routine inspection of all equipment; 
and 

(C) replacement and repair of equipment on schedules 
which prevent equipment failures and maintain performance. 

(2) Any facility shall be operated at least 50 feet from any 
property line or receptor (whichever is closer to the facility). This dis
tance limitation does not apply to the following: 

(A) any fugitive components that are used for isolation 
and/or safety purposes may be located at 1/2 of the width of any appli
cable easement; 

(B) any facility at a location for which the distance re
quirements were satisfied at the time this section is claimed, registered, 
or certified (provided that the authorization was maintained) regardless 
of whether a receptor is subsequently built or put to use 50 feet from 
any OGS facility; or 

(C) existing facilities which are located less than 50 feet 
from a property line or receptor when constructed and previously au
thorized. If modified or replaced the operator shall consider, to the 
extent that good engineering practice will permit, moving these facili
ties to meet the 50-foot requirement. Replacement facilities must meet 
all other requirements of this section. 

(3) Engines and turbines shall meet the emission and per
formance standards listed in Table 6 in subsection (m) of this section 
and the following requirements: 

(A) liquid fueled engines used for back-up power gen
eration and periodic power needs at the OGS are authorized if the fuel 
has no more than 0.05% sulfur and the engine is operated less than 876 
hours per rolling 12-month period; 

(B) engines and turbines used for electric generation 
more than 876 hours per rolling 12-month period are authorized if no 
reliable electric service is readily available and Table 6 in subsection 
(m) of this section is met. In all other circumstances, electric generators 
must meet the technical requirements of the Air Quality Standard Per
mit for Electric Generating Unit (EGU) (not including the EGU stan
dard permit registration requirements) and the emissions shall be in
cluded in the registration under this section; 

(C) all applicable requirements of Chapter 117 of this 
title (relating to Control of Air Pollution from Nitrogen Compounds); 

(D) all applicable requirements of 40 CFR Parts 60 and 
63; and 

(E) compression ignition engines that are rated less than 
225 kilowatts (300 hp) and emit less than or equal to the emission tier 
for an equivalent-sized model year 2008 non-road compression ignition 
engine located at 40 CFR §89.112, Table 1 are authorized. 

(4) Open-topped tanks or ponds containing VOCs or H S 
are allowed

2

 up to a potential to emit equal to 1.0 tpy of VOC and 0.1 
tpy of H2S. 

(5) The following shall apply to all fugitive components at 
the site associated with the project: 

(A) All components shall be physically inspected quar
terly for leaks. 

(B) All components found to be leaking shall be re
paired. Every reasonable effort shall be made to repair a leaking com
ponent. All leaks not repaired immediately shall be tagged or noted in a 
log. At manned sites, leaks shall be repaired no later than 30 days after 
the leak is found. At unmanned sites, leaks shall be repaired no later 
than 60 days after the leak is found. If the repair of a component would 
require a unit shutdown, which would create more emissions than the 
repair would eliminate, the repair may be delayed until the next shut
down. 

(C) Tank hatches, not designed to be completely sealed, 
shall remain closed (but not completely sealed in order to maintain safe 
design functionality) except for sampling, gauging, loading, unloading, 
or planned maintenance activities. 

(D) To the extent that good engineering practices will 
permit, new and reworked valves and piping connections shall be lo
cated in a place that is reasonably accessible for leak checking during 
plant operation. Underground process pipelines shall contain no buried 
valves such that fugitive emission monitoring is rendered impractical. 

(6) When leak detection and repair (LDAR) fugitive mon
itoring is chosen by the operator, Table 9, in subsection (m) of this 
section, shall apply. In addition, all components shall be physically in
spected at least weekly by operating personnel walk-through. 

(7) Tanks and vessels that utilize a paint color to minimize 
the effects of solar heating (including, but not limited to, white or alu
minum): 
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(A) to meet this requirement the solar absorptance 
should be 0.43 or less, as referenced in Table 7.1 - 6 in Compilation of 
Air Pollutant Emission Factors (AP-42); 

(B) paint shall be applied according to paint producers 
recommended application requirements if provided and in sufficient 
quantity as to be considered solar resistant; 

(C) paint coatings shall be maintained in good condition 
and will not compromise tank integrity. Minimal amounts of rust may 
be present not to exceed 10% of the external surface area of the roof 
or walls of the tank and in no way may compromise tank integrity. 
Additionally, up to 10% of the external surface area of the roof or walls 
of the tank or vessel may be painted with other colors to allow for 
identification and/or aesthetics; 

(D) for tanks and vessels purposefully darkened to cre
ate the process reaction and help condense liquids from being entrained 
in the vapor or are in an area whereby a local, state, federal law, ordi
nance, or private contract predating this section’s effective date estab
lishes in writing tank and vessel colors other than white, these require
ments do not apply. 

(8) All emission estimation methods including but not lim
ited to computer programs such as GRI-GLYCalc, AmineCalc, E&P 
Tanks, and Tanks 4.0, must be used with monitoring data generated in 
accordance with Table 8 in subsection (m) of this section where moni
toring is required. All emission estimation methods must also be used 
in a way that is consistent with protocols established by the commis
sion or promulgated in federal regulations (NSPS, NESHAPS). Where 
control is relied upon to meet subsection (k) of this section, control 
monitoring is required. 

(9) Process reboilers, heaters, and furnaces that are also 
used for control of waste gas streams: 

(A) may claim 50% to 99% destruction efficiency for 
VOCs and H2S depending on the design and level of monitoring ap
plied. The 90% destruction may be claimed where the waste gas is 
delivered to the flame zone or combustion fire box with basic monitor
ing as specified in subsection (j) of this section. Any value greater than 
90% and up to 99% destruction efficiency may be claimed where en
hanced monitoring and/or testing are applied as specified in subsection 
(j) of this section; 

(B) if the waste gas is premixed with the primary fuel 
gas and used as the primary fuel in the device through the primary 
fuel burners, 99% destruction may be claimed with basic monitoring 
as specified in subsection (j) of this section; 

(C) in systems where the combustion device is designed 
to cycle on and off to maintain the designed heating parameters, and 
may not fully utilize the waste gas stream, records of run time and 
enhanced monitoring are required to claim any run time beyond 50%. 

(10) Vapor recovery Units (VRUs) may claim up to 100% 
control. The control efficiency is based on whether it is a mechanical 
VRU (mVRU) or a liquid VRU (lVRU). The VRUs must meet the 
appropriate design, monitoring, and recordkeeping in Table 7 and Table 
8 in subsection  (m) of this section. 

(11) Flares used for control of emissions from production, 
planned MSS, emergency, or upset events may claim design destruction 
efficiency of 98%. 99% may be claimed for destruction of compounds 
containing only carbon, hydrogen, and oxygen with no more than three 
carbon atoms. All flares must be designed and operated in accordance 
with the following: 

(A) meet specifications for minimum heating values of 
waste gas, maximum tip velocity, and pilot flame monitoring found in 
40 CFR §60.18; 

(B) if necessary to ensure adequate combustion, suffi 
cient gas shall be added to make the gases combustible; 

(C) an infrared monitor is considered equivalent to a 
thermocouple for flame monitoring purposes; 

(D)  an automatic  ignition  system  may be used in lieu of  
a continuous pilot; 

(E) flares must be lit at all times when gas streams are 
present; 

(F) fuel for all flares shall be sweet gas or liquid petro
leum gas except where only field gas is available and it is not sweetened 
at the site; and 

(G) flares shall be designed for and operated with no 
visible emissions, except for periods not to exceed at total of five 
minutes during any two consecutive hours. Acid gas flares which 
must comply with opacity limits and records in accordance with 
§111.111(a)(4) of this title (relating to Requirements for Specified 
Sources), regarding gas flares, are exempt from this visible emission 
limitation. 

(12) Thermal oxidation and vapor combustion control de
vices: 

(A) may claim design destruction efficiency from 90% 
to 99.9% for VOCs and H S depending on the design and the level of 
monitoring

2

 and testing applied; 

(B) a device designed for the variability of the waste 
gas streams it controls with basic monitoring to indicate oxidation or 
combustion is occurring when waste gas is directed to the device may 
claim 90% destruction efficiency; 

(C) devices with intermediate monitoring, designed for 
the variability of the waste gas streams they control, with a fire box 
or fire tube designed to maintain a temperature above 1,400 degrees 
Fahrenheit (F) for 0.5 seconds, residence time; or designed to meet 
the parameters of a flare with minimum heating values of waste gas, 
maximum tip velocity, and pilot flame monitoring as found in 40 CFR 
§60.18, but within a full or partial enclosure may claim a design de
struction efficiency of 90% to 98%; 

(D) devices with enhanced monitoring and ports and 
platforms to allow stack testing may claim a 99% efficiency where the 
devices are designed for the variability of the waste gas streams they 
control, with a fire box or fire tube designed to maintain a temperature 
above 1,400 degrees F for 0.5 seconds, residence time; 

(E) devices that can claim 99% destruction efficiency 
may claim 99.9% destruction efficiency if stack testing is conducted 
and confirms the efficiency and the enhanced monitoring is adjusted 
to ensure the continued efficiency. Temperature and residence time 
requirements may be modified if stack testing is conducted to confirm 
efficiencies. 

(f) Notification, Certification, and Registration Requirements. 

(1) For all previous claims of this section (or any previous 
version of this section) existing authorized facilities, or group of facil
ities, identified in subsection (b)(7) of this section must submit a noti
fication no later than January 1, 2013. Facilities or groups of facilities 
which meet subsection (c)(4) of this section do not have to meet the 
following notification requirements: 
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(A) For actively operating facilities which have never 
been registered with the commission, submit updated Core Data and 
basic identifying information (previously claimed historical versions 
of this section and lease name or well numbers as provided to the Texas 
Railroad Commission) through ePermits using the "APD OGS Histor
ical Notification." 

(B) For those facilities which have previously regis
tered with the commission and updates are needed to the commission’s 
Central Registry (CR), submit a hard copy of a Core Data Form with 
an attachment listing identifying information (previously claimed 
historical versions of this section and lease name or well numbers as 
provided to the Texas Railroad Commission). If no updates to CR are 
required, no further action is needed. 

(C) No fee is required for this notification. 

(2) If no other changes, except for authorizing planned 
MSS, occur at an existing site under this section, or any previous 
version of this section, the following apply no later than January 5, 
2012: 

(A) Records demonstrating compliance with subsection 
(i) of this section must be kept; 

(B) If the existing OGS is certified, an addendum to the 
OGS certification may be filed using  Form  APD-CERT. No fee  is  re
quired for this updated certification; and 

(C) Planned MSS does not require registration if no 
other project is occurring, and shall be incorporated at the next revision 
or update to a registration under this section after January 5, 2012. 

(3) For facilities authorized under §116.111 of this title, 
only records of MSS as specified in this section must be kept. Planned 
MSS shall be incorporated into the permit at the next permit renewal 
or amendment after January 5, 2012. 

(4) Prior to construction or implementation of changes for 
any project which meets this section, a notification shall be submitted 
through the ePermits system. This notification shall include the fol
lowing: 

(A) Identifying information (Core Data) and a general 
description of the project must be submitted through ePermits (or if not 
available, hard-copy) using the "APD OGS New Project Notification." 

(B) A fee of $25 for small businesses (as defined in 
§106.50 of this title (relating to Registration Fees for Permits by Rule), 
or $50 for all others must be submitted through the commission’s ePay 
system. 

(5) For any registration which meets the emission limita
tions of Level 1 as required in subsection (g) of this section: 

(A) Within 180 days after start of operation or imple
mented changes (whichever occurs first), the facilities must be regis
tered through ePermits form "APD OGS PBR Level 1 and 2 Registra
tion" (or if not available, submittal of hard-copy). 

(B) This registration shall include a detailed summary 
of maximum emissions estimates based on: 

(i) site-specific or defined representative gas and liq
uid analysis; 

(ii) equipment design specifications and operations; 

(iii) material type and throughput; 

(iv) other actual parameters essential for accuracy 
for determining emissions; and 

(v) documentation demonstrating compliance with 
all applicable requirements of this section. 

(C) The fee for this registration shall be $25 for small 
businesses, as defined in §106.50 of this title, or $175 for all others. 

(6) For any registration which meets the emission limita
tions of Level 2 as required in subsection (h) of this section: 

(A) Within 90 days after start of operation or imple
mented changes (whichever occurs first), the facilities must be regis
tered through ePermits form "APD OGS PBR Level 1 and 2 Registra
tion" (or if not available, submittal of hard-copy). 

(B) This registration shall include a detailed summary 
of maximum emissions estimates based on: 

(i) site-specific or defined representative gas and liq
uid analysis; 

(ii) equipment design specifications and operations; 

(iii) material type and throughput; and 

(iv) other actual parameters essential for accuracy 
for determining emissions and compliance with all applicable require
ments of this section. 

(C) The fee for this registration shall be $75 for small 
businesses (as defined in §106.50 of this title) or $400 for all others. 

(7) Certified registrations or certifications are required in 
the following circumstances: 

(A) For projects at existing major sites, establish emis
sion increases less than any applicable threshold or contemporaneous 
emission increases for major sources or major modifications under pre
vention of significant deterioration (PSD), nonattainment new source 
review (NNSR) as specified in §116.12 of this title and in Federal Clean 
Air Act §112(g), §112(j), or the definition of major source in §122.10 
of this title. 

(B) If a project or registration includes control for re
ductions, limited hours, throughput, and materials or other operational 
limitations which are less than the potential to emit, and if modeling is 
used to demonstrate compliance with subsection (k) of this section. 

(C) If a project is located at a site subject to NO cap and 
trade requirements in Chapter 101, Subchapter H of this title

X

(relat
 

          ing 
to Emissions Banking and Trading) or relies on controls to comply with 
any state or federal regulation. 

(D) For projects which resolve compliance issues and 
are the result of a commission or United States Environmental Protec
tion Agency order. 

(8) If the ePermits system is not available for more than 24 
hours or not otherwise accessible, hard copies of notifications, regis
trations, or certifications may be submitted by first-class mail. 

(9) If emissions increase at an OGS to a level where it ex
ceeds its current authorization, either through a change in production 
or addition of facilities, the site may claim and register its facilities un
der the applicable authorization (Level 1 or Level 2 PBR or Standard 
Permit) as follows: 

(A) Within 90 days from the initial notification of con
struction of an oil and gas facility, a registration can update the autho
rization mechanism by submitting a revision to the PBR or an applica
tion for a standard permit; and 
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(B) Within 90 days of the change of production or in
stallation of additional equipment, a revision to the PBR or an applica
tion for a standard permit has been submitted. 

(g) Level 1 Requirements. Total maximum estimated emis
sions shall meet the most stringent of the following. All emissions 
estimates must be based on representative worst-case operations and 
planned MSS activities. 

(1) Emissions of any criteria air contaminant shall not ex
ceed the applicable limits for a major stationary source or major modifi 
cation for PSD, NNSR and in Federal Clean Air Act, §112(g), §112(j), 
or the definition of major source in §122.10 of this title. 

(2) Emissions must meet the limitations established in sub
section (k) of this section. 

(3) Maximum emissions are limited to less than the follow
ing after any operator limitations or controls: 
Figure: 30 TAC §106.352(g)(3) 

(h) Level 2 Requirements. If the requirements of Level 1 can
not be met, then the conditions of this subsection must be followed. 
Total maximum estimated registered or certified emissions shall meet 
the most stringent of the following. All emissions estimates must be 
based on representative worst-case operations and planned MSS activ
ities. 

(1) Total maximum estimated annual emissions of any air 
contaminant shall not exceed the applicable limits for a major station
ary source or major modification for PSD and NNSR as specified in 
§116.12 of this title. 

(2) Emissions must meet the limitations established in sub
section (k) of this section. 

(3) Maximum emissions are limited to less than the follow
ing after any operator limitations or controls: 
Figure: 30 TAC §106.352(h)(3) 

(i) Planned Maintenance, Startups and Shutdowns. For any 
facility, group of facilities or site using this section or previous versions 
of this section, the following shall apply. 

(1) Prior to January 5, 2012, representations and registra
tion of planned MSS is voluntary, but if represented must meet the ap
plicable limits of this section. After January 5, 2012, all emissions 
from planned MSS activities and facilities must be considered for com
pliance with applicable limits of this section. This section may not be 
used at a site or for facilities authorized under §116.111 of this title if 
planned MSS has already been authorized under that permit. 

(2) As specified, releases of air contaminants during, or as 
result of, planned MSS must be quantified and meet the emission limits 
in this section, as applicable. This analysis must include: 

(A) alternate operational scenarios or redirection of 
vent streams; 

(B) pigging, purging, and blowdowns; 

(C) temporary facilities if used for degassing or purging 
of tanks, vessels, or other facilities; 

(D) degassing or purging of tanks, vessels, or other fa
cilities; and 

(E) management of sludge from pits, ponds, sumps, and 
water conveyances. 

(3) Other planned MSS activities authorized by this section 
are limited to the following. These planned MSS activities require only 
recordkeeping of the activity. 

(A) Routine engine component maintenance including 
filter changes, oxygen sensor replacements, compression checks, over
hauls, lubricant changes, spark plug changes, and emission control sys
tem maintenance. 

(B) Boiler refractory replacements and cleanings. 

(C) Heater and heat exchanger cleanings. 

(D) Turbine hot section swaps. 

(E) Pressure relief valve testing, calibration of analyti
cal equipment; instrumentation/analyzer maintenance; replacement of 
analyzer filters and screens. 

(4) Engine/compressor startups associated with preventa
tive system shutdown activities have the option to be authorized as part 
of typical operations if: 

(A) prior to operation, alternative operating scenarios 
to divert gas or liquid streams are registered and certified with all sup
porting documentation; 

(B) engine/compressor shutdowns shall result in no 
greater than 4 lb/hr of natural gas emissions; and 

(C) emissions which result from the subsequent com
pressor startup activities are controlled to a minimum of 98% efficiency 
for VOC and H2

S. 

(j) Records, sampling, and monitoring. The following records 
shall be maintained at a site in written or electronic form and be read
ily available to the agency or local air pollution control program with 
jurisdiction upon request. All required records must be kept at the fa
cility site. If the facility normally operates unattended, records must 
be maintained at an office within Texas having day-to-day operational 
control of the plant site. Other requirements, including but not lim
ited to, federal recordkeeping or testing requirements, can be used to 
demonstrate compliance if the other requirements are at least as strin
gent as the associated requirements in the Tables 7 and 8 in subsection 
(m) of this section. Any documentation that is already being kept for 
other purposes will suffice for demonstrating requirements. If a control 
or method is not relied upon for emission reductions, then the associ
ated sampling, monitoring, and records are not applicable. 

(1) Sampling and demonstrations of compliance shall in
clude the requirements listed in Table 7 in subsection (m) of this sec
tion. 

(2) Monitoring and records for demonstrations of compli
ance shall include the requirements listed in Table 8 in subsection (m) 
of this section. 

(k) Emission limits based on impacts evaluation. 

(1) All impacts evaluations must be completed on a con
taminant-by-contaminant basis for any net emissions increases result
ing from a project and must meet the following as appropriate: 

(A) Compliance with state or federal ambient air stan
dards shall be demonstrated for nitrogen dioxide (NO2

), SO
2
, and H 

2
S 

at any property-line within 1/4 mile or 1/2 mile of a project under sub
section (g) (Level 1) or subsection (h) (Level 2) of this section, respec
tively. 

(B) Compliance with hourly ESLs for benzene and an
nual ESL for benzene, shall be demonstrated at the nearest receptor 
within 1/4 mile or 1/2 mile of a project under subsection (g) (Level 1) 
or subsection (h) (Level 2) of this section, respectively. 

(2) Distance measurements shall be determined using the 
following. 
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(A) For each facility or group of facilities, the short
est corresponding distance from any emission point, vent, or fugitive 
component to the nearest receptor must be used with the appropriate 
compliance determination method with the published ESLs as found 
through the commissioner’s internet Web page. 

(B) For each facility or group of facilities, the shortest 
corresponding distance from any emission point, vent, or fugitive com
ponent to the nearest property line must be used with the appropriate 
compliance determination method with any applicable state or federal 
ambient air quality standard. 

(3) Impacts evaluations are not required under the follow
ing cases: 

(A) If there is no receptor within 1/4 mile of a Level 1 
registration, or 1/2 mile of a Level 2 registration, no further ESL review 
is required. 

(B) If there is no property line within 1/4 mile of a Level 
1 registration, or 1/2 mile of a Level 2 registration, no further ambient 
air quality standard review is required. 

(C) If the project total emissions are less than any of the 
following rates, no additional analysis or demonstration of the specified 
air contaminant is required: 
Figure: 30 TAC §106.352(k)(3)(C) 

(4) Evaluation of emissions shall meet the following. 

(A) For all evaluations of NOX 
to NO2, a conversion fac

tor of 0.20 for 4-stroke rich and lean-burn engines and 0.50 for 2-stroke 
lean-burn engines may be used. 

(B) The maximum predicted concentration or rate at the 
property boundary or receptor, whichever is appropriate, must not ex
ceed a state or federal ambient air standard or ESL. 

(5) The impacts analysis shall be based on the following 
facility emissions. 

(A) The following shall be met for ESL reviews: 

(i) If a project’s air contaminant maximum predicted 
concentrations are equal to or less than 10% of the appropriate ESL, no 
further review is required. 

(ii) If a project’s air contaminant maximum pre
dicted concentrations combined with project increases for that 
contaminant over a 60-month period after the effective date of this 
revised section are equal to or less than 25% of the appropriate ESL, 
no further review is required. 

(iii) In all other cases, all facility emissions at an 
OGS, regardless of authorization type, located within 1/4 mile of a 
project requiring registration under this section shall be evaluated. 

(B) The following shall be met for state and federal am
bient air quality standard reviews: 

(i) If a project’s air contaminant maximum predicted 
concentrations are equal to or less than the significant impact level (also 
known as de minimis impact in Chapter 101 of this title (relating to 
General Air Quality Rules)), no further review is required; 

(ii) In all other cases, all facility emissions at an 
OGS, regardless of authorization type, located within 1/4 mile of a 
project requiring registration under this section shall be evaluated. 

(6) Evaluation must comply with one of the methods listed 
with no changes or exceptions. 

(A) Tables. 

(i) Emission impact Tables 2 - 5F in subsection (m) 
of  this  section,  may be used in accordance with the limits and descrip
tions in Table 1 in subsection (m) of this section. 

(ii) Values in Tables 2 - 5F in subsection (m) of this  
section may be used with linear interpolation between height and dis
tance points. A distance of less than 50 feet or greater than 5,500 feet 
may not be used. Release heights may not be extrapolated beyond the 
limits of any table and instead the minimum or maximum height will 
be used. If distances and release heights are not interpolated, the next 
lowest height and lesser distances shall be used for determination of 
maximum acceptable emissions. All facilities exempted from the dis
tance to the property line restriction in subsection (e)(2) of this section 
must use 50 feet as the distance to the property line for those ambient 
standards based on property line. 

(B) Screening Modeling. A screening model may be 
used to demonstrate acceptable emissions from an OGS under this sec
tion if all of the parameters in the screening modeling protocol provided 
by the commission are met. 

(C) Dispersion Modeling. A refined dispersion model 
may be used to demonstrate acceptable emissions from an OGS under 
this section if all of the parameters in the refined dispersion modeling 
protocol provided by the commission are met. 

(l) The requirements in this subsection are applicable to new 
and modified facilities except those specified in subsection (a)(1) of this 
section. Any oil or gas production facility, carbon dioxide separation 
facility, or oil or gas pipeline facility consisting of one or more tanks, 
separators, dehydration units, free water knockouts, gunbarrels, heater 
treaters, natural gas liquids recovery units, or gas sweetening and other 
gas conditioning facilities, including sulfur recovery units at facilities 
conditioning produced gas containing less than two long tons per day 
of sulfur compounds as sulfur are permitted by rule, provided that the 
following conditions of this subsection are met. This subsection applies 
only to those facilities named which handle gases and liquids associated 
with the production, conditioning, processing, and pipeline transfer of 
fluids found in geologic formations beneath the earth’s surface. 

(1) Compressors and flares shall meet the requirements of 
§106.492 and §106.512 of this title (relating to Flares; and Stationary 
Engines and Turbines, respectively). Oil and gas facilities which are 
authorized under historical standard exemptions and remain unchanged 
maintain that authorization and the remainder of this subsection does 
not apply. 

(2) Total emissions, including process fugitives, combus
tion unit stacks, separator, or other process vents, tank vents, and load
ing emissions from all such facilities constructed at a site under this 
subsection shall not exceed 25 tpy each of SO2

, all other sulfur com
pounds combined, or all VOCs combined; and 250 tpy each of NO and 
CO. Emissions of VOC and sulfur compounds other than SO mus

X 

t in
clude gas lost by equilibrium flash as well

2 

 as gas lost by conventional 
evaporation. 

(3) Total emissions of sulfur compounds, excluding sulfur 
oxides, from all vents shall not exceed 4.0 pounds per hour (lb/hr) and 
the height of each vent emitting sulfur compounds shall meet the fol
lowing requirements, except in no case shall the height be less than 
20 feet, where the total emission rate as H2S, lb/hr, and minimum vent 
height (feet), and other values may be interpolated: 

(A) 0.27 lb/hr at 20 feet; 

(B) 0.60 lb/hr at 30 f eet;  

(C) 1.94 lb/hr at 50 f eet;  

(D) 3.00 lb/hr at 60 feet; and 
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♦ ♦ ♦ 

(E) 4.00 lb/hr at 68 feet. 

(4) Before operation begins, facilities handling sour gas 
shall be registered with the commission’s Office of Permitting and Reg
istration in Austin using Form PI-7 along with supporting documenta
tion that all requirements of this subsection will be met. For facilities 
constructed under §106.353 of this title (relating to Temporary Oil and 
Gas Facilities), the registration is required before operation under this 
subsection can begin. If the facilities cannot meet this subsection, a 
permit under Chapter 116 of this title (relating to Control of Air Pollu
tion by Permits for New Construction or Modification) is required prior 
to continuing operation of the facilities. 

(m) The following tables shall be used as required in this sec
tion. 
Figure: 30 TAC §106.352(m) 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on February 7, 

2011. 
TRD-201100466 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: February 27, 2011 
Proposal publication date: August 13, 2010 
For further information, please call: (512) 239-2548 

TITLE 31. NATURAL RESOURCES AND 
CONSERVATION 

PART 1. GENERAL LAND OFFICE 

CHAPTER 2. RULES OF PRACTICE AND 
PROCEDURE 
SUBCHAPTER C. PROCEDURES FOR 
SPECIAL BOARD OF REVIEW HEARINGS 
31 TAC §2.41, §2.49 

The General Land Office (GLO) adopts amendments to 31 TAC 
Chapter 2, Subchapter C, §2.41 (relating to Definitions) and 
§2.49 (relating to Binding Effect of Orders and Development 
Plans). The amendments are adopted without changes to 
the proposed text as published in the December 10, 2010, 
issue of the Texas Register (35 TexReg 10902) and will not be 
republished. 

BACKGROUND AND REASONED JUSTIFICATION 

The intent of this rulemaking is to incorporate and provide consis
tency with the statutory changes made during the 81st Legisla
tive Regular Session by House Bill (HB) 3632 (Acts 2009, 81st 
Legislature, Chapter 1182, §3, effective June 19, 2009) which 
amended Texas Natural Resources Code §31.167 (relating to 
Binding Effect of Development Plan), and to correct a typograph
ical error. 

§2.41. Definitions. 

The adopted amendments to §2.41 correct a typographical er
ror and expand the definition of "Board" in the rule to clarify that, 
after issuance of an order establishing a development plan for 
real property that is not part of the permanent school fund (PSF) 
or in which the PSF does not have a financial interest, the com
position of any future special board of review (Board) called to 
consider revision of that order must be consistent with the pro
visions of Texas Natural Resources Code §31.167(d). Those 
provisions state that, in such circumstances, the members of 
the Board must consist of the presiding officer of the governing 
board of the agency or institution possessing the real property 
or the presiding officer’s designated representative, such officer 
or representative to serve as presiding officer of the Board; two 
members who are employed by the agency or institution pos
sessing the real property, appointed by the presiding officer of 
the governing board of the agency or institution or the presid
ing officer’s designated representative; the county judge of the 
county in which the real property is located; and if the real prop
erty is located within the corporate boundaries or extraterritorial 
jurisdiction of a municipality, the mayor of the municipality. 

§2.49. Binding Effect of Orders and Development Plans. 

The adopted amendments to §2.49 incorporate by reference the 
provisions of Texas Natural Resources Code §31.167(c), which 
state that development plans adopted by Board order shall be 
final and binding on the state, its lessees and affected politi
cal subdivisions unless subsequently revised by the Board; pro
vided, however, that revisions to a development plan that are 
requested after the later of the 10th anniversary of the date on 
which the development plan was promulgated by the Board or 
the date on which the state no longer holds a financial or prop
erty interest in the real property subject to the plan are governed 
by local development policies and procedures. 

The justification for adoption of the amendments is that the 
amendments provide consistency with the statutory changes 
made during the 81st Legislative Regular Session by HB 3632 
(Acts 2009, 81st Legislature, Chapter 1182, §3, effective June 
19, 2009) which amended Texas Natural Resources Code 
§31.167, in order to clarify special board of review procedures, 
and also correct  a typographical error. 

ENVIRONMENTAL REGULATORY ANALYSIS 

The GLO evaluated the adopted rulemaking action in light of 
the regulatory analysis requirements of Texas Government Code 
§2001.0225, and determined that the action is not subject to 
§2001.0225 because it does not meet the definition of a "major 
environmental rule" as defined in the statute. "Major environ
mental rule" means a rule, the specific intent of which is to pro
tect the environment or reduce risks to human health from envi
ronmental exposure and that may adversely affect in a material 
way the economy, a sector of the economy, productivity, com
petition, jobs, the environment, or the public health and safety 
of the state or a sector of the state. The adopted amendments 
to Chapter 2 are not anticipated to adversely affect in a material 
way the economy, a sector of the economy, productivity, competi
tion, jobs, the environment, or the public health and safety of the 
state or a sector of the state because the adopted rulemaking 
implements legislative changes from Texas Natural Resources 
Code §31.167 related to special board of review orders and the 
binding effect of development plans issued by the board. 

PUBLIC COMMENTS 

No comments were received on the adopted amendments. 
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STATUTORY AUTHORITY 

The amendments are adopted under Texas Natural Resources 
Code §31.166 (relating to Hearings), which provides that hear
ings of the board shall be conducted in accordance with rules 
promulgated by the GLO for conduct of the special review, and 
under Texas Natural Resources Code §31.167. 

Texas Natural Resources Code §§31.165 (relating to the Spe
cial Board of Review), 31.166 and 31.167 are affected and im
plemented by the adopted amendments. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on February 2, 

2011. 
TRD-201100449 
Trace Finley 
Deputy Commissioner, Policy and Governmental Affairs 
General Land Office 
Effective date: February 22, 2011 
Proposal publication date: December 10, 2010 
For further information, please call: (512) 475-1859 

CHAPTER 13. LAND RESOURCES 
SUBCHAPTER E. VACANCIES 
31 TAC §§13.32 - 13.62 

The General Land Office (GLO) and the School Land Board 
(SLB) adopt new 31 TAC Chapter 13, Subchapter E, §§13.32 
- 13.62 relating to Vacancies. The new rules are adopted with
out changes to the proposed text as published in the October 29, 
2010, issue of the Texas Register (35 TexReg 9626) and will not 
be republished. 

The new §§13.32 - 13.62 are adopted to replace  the current  rules  
found in 31 TAC Chapter 13, Subchapter G, §§13.87 - 13.94 
which are adopted for repeal concurrently with the adoption of 
the new sections. The new rules incorporate changes to the 
Texas Natural Resources Code, Chapter 51, Subchapter E, re
lating to the Sale or Lease of Vacancies, as amended by House 
Bill 3461, 81st Legislature, Regular Session (2009) and reflect 
current GLO practices and interpretations relating to the vacancy 
and good-faith claimant determination process. 

BACKGROUND AND JUSTIFICATION 

In 2002, the GLO and SLB adopted 31 TAC Chapter 13, Sub
chapter G, §§13.87 - 13.94, relating to Vacant Land, to reflect 
changes to the vacancy statute made by Senate Bill 1806 during 
the 77th Legislature, Regular Session (2001). September 6, 
2002 (27 TexReg 8596). The 2001 changes to the vacancy 
statute were designed to expedite and simplify the vacancy 
process for interested and affected property owners, good-faith 
claimants, applicants, and the commissioner. The Subchapter 
G rules applied to all vacancy applications filed after September 
1, 2001, the effective date of Texas Natural Resources Code 
§§51.171 - 51.192. 

In 2005, the Texas Legislature made sweeping changes to the 
GLO’s vacancy process through Senate Bill 1103 during the 79th 
Legislature, Regular Session (2005). In response to the legisla

tive changes, the GLO and the SLB repealed the then-existing 
31 TAC Chapter 13, Subchapter F and adopted a new Subchap
ter F, §§13.71 - 13.83, relating to Vacancy Process. The new 
2006 rules implemented an expedient and efficient procedure 
for processing vacancy applications for interested and affected 
landowners, good-faith claimants, applicants, and the commis
sioner. The 2006 rules also fulfilled the requirements of the 
statute that the GLO adhere to the Texas Administrative Pro
cedures Act, Texas Government Code, Chapter 2001, in deter
mining contested vacancies. July 14, 2006 (31 TexReg 5663). 
The 31 TAC Chapter 13, Subchapter F rules apply to all vacancy 
applications filed after June 17, 2005, the effective date of the va
cancy amendments to Texas Natural Resources Code §§51.171 
- 51.195. 

In 2009, more amendments were made to the vacancy statute to 
address practical issues that came to light during the GLO’s im
plementation of the new administrative procedural requirements 
of the 2005 version of Texas Natural Resources Code §§51.171 
- 51.195. The effective date of the 2009 vacancy amendments 
was June 19, 2009. House Bill 3461, 81st Legislature, Regular 
Session (2009). 

As mentioned, the GLO and the SLB adopted the repeal of cur
rent 31 TAC Chapter 13, Subchapter G, §§13.87 - 13.94, relat
ing to Vacant Land, because there are no applications pending 
before the GLO or actions arising out of vacancy applications 
pending in the courts of the State of Texas that were filed before 
June 18, 2005, the effective date of current Subchapter F, which 
governs all vacancy applications filed on or after that date. Be
cause there  are no pending matters to which these rules apply 
or could apply, the rules are no longer necessary. 

Because currently pending vacancy matters exist that were filed 
after June 17, 2005 but before June 19, 2009, the effective date 
of the 2009 legislative changes, 31 TAC Chapter 13, Subchapter 
F, §§13.71 - 13.83, relating to Vacancy Process, remains neces
sary and shall remain in force. No changes to those rules are 
required. 

The adopted rules in new Subchapter E will apply to vacancy 
applications filed on or after June 19, 2009. In addition to in
corporating the requirements of the 2009 vacancy amendments 
to the Texas Natural Resources Code, the adopted rules have 
been expanded to include additional language from the statute 
to make the rules clearer and more comprehensible to the pub
lic and to the GLO. Additional GLO interpretations have been 
incorporated, as well as practices that the GLO has adopted in 
implementing the 2005 sweeping changes. 

SECTION-BY-SECTION ANALYSIS 

Adopted §13.32 (relating to General Provisions) sets forth the 
effective date of the rules and provides that vacancies pending 
before the effective date are governed by 31 TAC Chapter 13, 
Subchapter F. The adopted rule authorizes the commissioner to 
grant an extension of time to comply with a statutory or regulatory 
requirement, to the extent provided by statute. It also allows the 
commissioner to waive a time limitation provided by statute, but 
only to the extent that such waiver does not materially prejudice 
the rights of a necessary party. 

Adopted §13.33 (relating to Definitions) includes statutory def
initions and definitions used under the previous vacancy rules. 
Additional definitions have been added or amended to clarify the 
meaning of terms and phrases used in the vacancy process. 
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Adopted §13.34 (relating to Vacancy Application: Requirements) 
gives the applicant guidance on how to initiate a vacancy pro
ceeding. Subsection (a) tells the applicant how to obtain a proper 
application form from the GLO. Subsection (b) sets forth the in
formation and documentation required for a complete applica
tion. Subsection (c) suggests that an applicant that is  also a  
good-faith claimant file the affidavit and its supporting documen
tation with the vacancy application. The good-faith claimant doc
umentation is helpful in identifying and locating necessary par
ties who may not appear on the property records. Subsection (d) 
provides that if an applicant wants the commissioner to appoint 
a surveyor to perform a survey for the vacancy application, the 
request must be made at the time of filing. 

Adopted §13.35 (relating to Vacancy Application: Filing in the 
County Land Records) directs the applicant to file the vacancy 
application with the clerk’s office of the county or counties in 
which the alleged vacancy is located. 

Adopted §13.36 (relating to Vacancy Application: Filing in the 
Land Office) instructs the applicant to file two copies of the va
cancy application file-stamped by the county clerk’s office not 
later than the 30th day following the date on which the applica
tion was filed with the county clerk. Subsection (b) provides that 
the applicant must submit the applicable filing fees with the va
cancy application. 

Adopted §13.37 (relating to Vacancy Application: Application 
Properly Filed) provides criteria for the GLO to determine 
whether an application is properly filed. This provision is 
necessary because an applicant sometimes files a vacancy 
application, but the obvious facts do not support even the 
investigation of the existence of a vacancy. This provision lays 
out the criteria to be applied to more efficiently terminate an 
application filed improperly, to save the applicant and the GLO 
time and resources. 

Adopted §13.38 (relating to Vacancy Application: Administrative 
Completeness) provides that a properly filed vacancy application 
will be deemed administratively complete when the GLO deter
mines that the applicant has submitted all necessary documents. 
If the application is not administratively complete, the GLO must 
inform the applicant of any deficiencies in writing within 45 days 
from the proper filing of the application. The rule authorizes the 
applicant to resolve any deficiencies within a reasonable time, 
not to exceed 30 days. 

Adopted §13.39 (relating to Vacancy Application: Cost Deposit) 
provides that an applicant must provide a cost deposit in cash 
to the GLO within a required time frame so that the GLO can 
properly investigate the vacancy application. The adopted rule 
places limits on the use of the deposit by the GLO and autho
rizes the GLO to require the applicant to pay supplemental costs 
to cover other anticipated expenses. The GLO must provide a 
statement and any unused funds to the applicant at the end of 
the vacancy proceeding. 

Adopted §13.40 (relating to Processing Vacancy: Notice to Nec
essary Parties) provides notice requirements that must be fol
lowed by the GLO once the application has been deemed ad
ministratively complete. 

Adopted §13.41 (relating to Processing Vacancy: Attorney Ad 
Litem) provides that the commissioner will appoint an attorney 
ad litem to identify and locate necessary parties if the applicant’s 
list of necessary parties appears to be incomplete, as confirmed 
by GLO research. The adopted rule provides standards by which 
the attorney ad litem must research the potential necessary par

ties and report his or her findings back to the GLO. The adopted 
rule authorizes the attorney ad litem to represent the interests of 
other necessary parties and provides that the attorney ad litem 
is entitled to reasonable compensation for services, which will 
be paid by the GLO from the applicant’s cost deposit. 

Adopted §13.42 (relating to Necessary Party Identified But Not 
Located) describes the actions that should be taken  when a nec
essary party has been identified but cannot be located. If the 
GLO and attorney ad litem (at the request of the GLO) cannot 
locate the necessary party, the GLO must follow certain require
ments for publishing notice of the vacancy application. Finally, 
the rule provides that the attorney ad litem will represent the in
terests of identified, unlocated necessary parties. 

Adopted §13.43 (relating to Necessary Party Exceptions to Sur
vey or Vacancy Application) provides that a necessary party may 
file an exception or exceptions to the survey or to the vacancy 
application within 60 days of the notice of vacancy application 
or within 30 days of the date of an appointed surveyor’s report. 
The adopted new rule requires the exceptor to send a copy of 
the exception to each necessary party that requested notice, 
and requires the GLO to provide a written list of all necessary 
parties to the vacancy application and their contact information 
to any necessary party upon written request. The adopted new 
rule provides the circumstances under which an exception will 
be accepted for filing but states that the failure of a party to file 
exceptions to a survey will constitute acquiescence to the sur
vey. Finally, the rule requires the GLO to include a copy of the 
exception in its notice of vacancy application to additional nec
essary parties identified after the date of filing of the exception. 

Adopted §13.44 (relating to Investigation of Vacancy Application) 
describes the manner in which the commissioner must investi
gate the vacancy application, including the information that may 
be reviewed, and requires the commissioner to keep a record 
of the persons consulted, information reviewed, and applicable 
law. 

Adopted §13.45 (relating to Commissioner’s Survey) describes 
the manner in which the commissioner may require a survey to 
aid in the investigation of a survey application. The adopted rule 
allows for any necessary party to observe the survey and re
quires the commissioner to send notice of the survey to all nec
essary parties. 

Adopted §13.46 (relating to Surveyor Appointed Upon Request 
of Applicant) provides that an applicant may request, in writing, 
that the commissioner appoint a surveyor and requires the appli
cant to pay for the cost of such a survey if the request is granted. 

Adopted §13.47 (relating to Appointed Surveyor’s Report) de
scribes the contents of a surveyor’s report and requires that it be 
filed within 120 days from the surveyor’s appointment unless the 
time period is extended by the commissioner. 

Adopted §13.48 (relating to Completion of Survey by Appointed 
Surveyor) requires the commissioner to provide a copy of the 
surveyor’s report to all necessary parties and authorizes neces
sary parties to file exceptions to the report. 

Adopted §13.49 (relating to Removal of an Appointed Surveyor) 
provides that an appointed surveyor may be removed upon mo
tion of the commissioner or any necessary party. The adopted 
rule includes information that must be included in any petition for 
removal, the grounds under which a surveyor may be removed, 
circumstances under which the commissioner’s decision may be 
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reconsidered, and a statement that a surveyor removed pursuant 
to this section cannot be grounds for a disciplinary action. 

Adopted §13.50 (relating to Finding of Not Vacant Land) pro
vides that the commissioner may issue an order finding that the 
alleged vacancy is "Not Vacant Land" at any time following the 
completion of the investigation of the vacancy without a hearing 
within a year of the application commencement date. After one 
year, the commissioner may not issue an order finding "Not Va
cant Land" if a necessary party has properly filed an exception  
to the application or the survey. The adopted rule includes re
quirements for providing notice of the commissioner’s final order 
and states that the finding "Not Vacant Land" is conclusive and 
may not be appealed. 

Adopted §13.51 (relating to Findings that a Vacancy Exists) au
thorizes the commissioner to find that a vacancy exists by issu
ing a final order supported by findings of fact and conclusions 
of law at any time following the completion of the investigation 
of the vacancy unless a hearing is required under adopted new 
§13.52. 

Adopted §13.52 (relating to Findings that Require Hearing) de
scribes the circumstances under which a hearing must be held 
on a vacancy application: (1) a necessary party has properly filed 
an exception to the survey or application and the commissioner 
has not entered a finding of "Not Vacant Land" within one year of 
the application being administratively complete; and (2) the chief 
surveyor has determined that a vacancy may exist. The adopted 
rule requires the commissioner to provide notice of the hearing 
and states that the hearing must be held within 60 days of the 
commissioner’s hearing order. The adopted rule further states 
that the hearing will be conducted as a contested case hearing 
pursuant to 31 TAC Chapter 2. 

Adopted §13.53 (relating to Waiver of Hearing Requirement) pro
vides that the necessary parties and the commissioner may en
ter into an agreement waiving the hearing requirement with the 
consent of all necessary parties that have been located. 

Adopted §13.54 (relating to Final Orders) describes the manner 
in which the commissioner will issue a final order of "Not Vacant 
Land" or finding the existence of a vacancy and outlines the re
quired contents of the order. The adopted rule clarifies that the 
commissioner is not limited to the descriptions of the vacancy 
provided by the applicant, the surveyor, or any other person. Fi
nally, the rule provides the requirements for issuing notice of the 
final order. 

Adopted §13.55 (relating to Appeal of Final Vacancy Order) pro
vides that a final order with a finding of "Not Vacant Land" may 
not be appealed. A final order finding that a vacancy exists is 
subject to appeal by a necessary party that meets certain re
quirements. The adopted rule provides these requirements and 
the timelines within which the appeal must be filed. The adopted 
rule also discusses the effect of the outcome of the appeal, the 
court of governing jurisdiction, and the standard of review. 

Adopted §13.56 (relating to Application for Good-Faith Claimant 
Status) describes the good-faith claimant requirements and 
lists the documentation that must be provided with a good-faith 
claimant affidavit. 

Adopted §13.57 (relating to Priority Among Good-Faith 
Claimants) details the priority among good-faith claimants when 
two or more necessary parties that filed good-faith claimant 
affidavits have proven a  valid good-faith  claim to purchase  
or lease the vacant land. This priority rule determines which 

good-faith claimant gets the preferential right to purchase or 
lease all or a portion of the vacant land. 

Adopted §13.58 (relating to Declaration of Good-Faith Claimant 
Status) authorizes the commissioner, when determining whether 
a person qualifies to be a good-faith claimant, to consider 
whether a person should have conducted a title investigation 
before or after taking possession of the land and whether public 
records suggested the existence of a vacancy before the date 
that the person used, occupied, or possessed the land. The 
adopted rule clarifies that the declaration of good-faith claimant 
status merely grants a preferential right to purchase or lease 
land, and nothing more, and requires the commissioner to 
determine whether a party is a good-faith claimant within 120 
days from the final order that a vacancy exists. 

Adopted §13.59 (relating to Appeal of Declaration of Good-Faith 
Claimant Status) authorizes a person who is denied good-faith 
claimant status to request a hearing or appeal the denial as part 
of any appeal of a final order finding that a vacancy exists. The 
commissioner must determine the scope of the hearing, provide 
timely notice, and provide each party an opportunity to be heard 
if the commissioner decides to grant a hearing. 

Adopted §13.60 (relating to Exercise of Preferential Rights) 
states that a preferential right may be exercised after a final 
judicial determination or after the period for filing an appeal 
of a final order has expired. The adopted rule sets out the 
time periods within which the good-faith claimant must apply to 
purchase or lease the vacant land and close the transaction in 
order to avoid expiration of the preferential right. The adopted 
rule clarifies the method for applying to purchase or lease a 
vacancy, and the portion of the vacancy that may be purchased 
or leased by a good-faith claimant. Finally, the adopted rule 
provides that the price and conditions on a sale or lease are set 
by the SLB and sets limitations on interests purchased that are 
less than a permanent interest. 

Adopted §13.61 (relating to Purchase or Lease by Applicant) pro
vides the circumstances under which the applicant has a prefer
ential right to a certain royalty interest or a purchase or lease any 
remaining interest in the vacant land if no good-faith claimant ex
ists or exercises a preferential right. The adopted rule outlines 
the terms  of  the royalty interest and of purchase or lease of va
cant land. 

Adopted §13.62 (relating to Terms of Sale or Lease by the School 
Land Board) provides that the SLB sets the conditions for the 
sale or lease of vacant land and authorizes the SLB, in its sole 
discretion, to reserve all mineral and other like interests to the 
state, in addition to a right of ingress and egress for exploration 
and production. The adopted rule authorizes the SLB to reserve 
a royalty in a mineral interest purchased by an applicant at a per
centage determined by the SLB, and sets forth the rules regard
ing preferential rights for good-faith claimants and applicants. Fi
nally, the adopted rule describes the circumstances under which 
the file for the vacant land must be marked as "surveyed, unsold 
school land" and the vacant land may later be sold or leased in 
accordance with other similar lands. 

ENVIRONMENTAL REGULATORY ANALYSIS 

The SLB and GLO have evaluated the adopted rulemaking ac
tion in light of the regulatory analysis requirements of Texas Gov
ernment Code §2001.0225 and determined that the action is not 
subject to §2001.0225 because it does not exceed express re
quirements of state law and does not meet the definition of a 
"major environmental rule" as defined in the statute. "Major en
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vironmental rule" means a rule of which the specific intent is to 
protect the environment or reduce risks to human health from 
environmental exposure and that may adversely affect the econ
omy, a sector of the economy, productivity, competition, jobs, the 
environment, or public health and safety of the state or a sec
tor of the state. The adopted rulemaking is not anticipated to 
adversely affect in a material way the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of the state or a sector of the state. 

SUMMARY OF PUBLIC COMMENT 

No public comments were received on the adopted new rules. 

REASONED JUSTIFICATION 

The justification for adoption of the new sections is that the new 
rules will streamline the vacancy application process and pro
vide the public with a clearer understanding of how the process 
works. The adopted new subchapter will also implement the 
most recent changes to the vacancy statute and provide con
sistency between the statutes and rules. 

STATUTORY AUTHORITY. 

The new rules are adopted pursuant to Texas Natural Resources 
Code §51.174(c), which authorizes the GLO to adopt rules nec
essary and convenient to administering the vacancy process un
der 31 TAC Chapter 13, Subchapter F. 

The adopted rulemaking affects Texas Natural Resources Code 
Chapter 51, Subchapter E, relating to the sale and lease of va
cancies. No other statutes, articles, or codes are affected by this 
proposal. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on February 2, 

2011. 
TRD-201100451 
Trace Finley 
Deputy Commissioner, Policy and Governmental Affairs 
General Land Office 
Effective date: February 22, 2011 
Proposal publication date: October 29, 2010 
For further information, please call: (512) 475-1859 

SUBCHAPTER G. VACANT LAND 
31 TAC §§13.87 - 13.94 

The General Land Office (GLO) and the School Land Board 
(SLB) adopt the repeal of 31 TAC Chapter 13, Subchapter G, 
§§13.87 - 13.94, relating to Vacant Land, without changes to 
the proposal as published in the October 29, 2010, issue of the 
Texas Register (35 TexReg 9637). The repealed sections are: 
§13.87, relating to General Provisions; §13.88, relating to Terms 
of Sale or Lease; §13.89, relating to Applications; §13.90, re
lating to Deposits; §13.91, relating to Notifications and Publica
tions; §13.92, relating to Determination of Good Faith Claimant 
Status; §13.93, relating to Exceptions to Survey Report; and 
§13.94, relating to Investigation. 

In 2002, the GLO and SLB adopted 31 TAC Chapter 13, Sub
chapter G, §§13.87 - 13.94, relating to Vacant Land, to reflect 

changes to the vacancy statute made by Senate Bill 1806 during 
the 77th Legislature, Regular Session (2001). September 6, 
2002 (27 TexReg 8596). The 2001 changes to the vacancy 
statute were designed to expedite and simplify the vacancy 
process for interested and affected property owners, good-faith 
claimants, applicants, and the commissioner. The Subchapter 
G rules applied to all vacancy applications filed after September 
1, 2001, the effective date of Texas Natural Resources Code 
§§51.171 - 51.192. 

In 2005, the Texas Legislature made sweeping changes to the 
GLO’s vacancy process through Senate Bill 1103 during the 79th 
Legislature, Regular Session (2005). In response to the legisla
tive changes, the GLO and the SLB repealed the then-existing 
31 TAC Chapter 13, Subchapter F and adopted a new Sub
chapter F, relating to Vacancy Process, §§13.71 - 13.86. The 
new 2006 rules implemented the requirements of the statutory 
changes that the GLO adhere to the Texas Administrative Pro
cedures Act, Texas Government Code, Chapter 2001, in deter
mining contested vacancies. July 14, 2006 (31 TexReg 5663). 
The 31 TAC Chapter 13, Subchapter F rules apply to all vacancy 
applications filed after June 17, 2005, the effective date of the va
cancy amendments to Texas Natural Resources Code §§51.171 
- 51.195. 

In 2009, more amendments were made to the vacancy statute to 
address practical issues that came to light during the GLO’s im
plementation of the new administrative procedural requirements 
of the 2005 version of Texas Natural Resources Code §§51.171 
- 51.195. The effective date of the 2009 vacancy amendments 
was June 19, 2009. House Bill 3461, 81st Legislature, Regular 
Session (2009). 

The GLO and the SLB adopt the repeal of 31 TAC Chapter 13, 
Subchapter G, §§13.87 - 13.94, because there are no applica
tions pending before the GLO or actions arising out of vacancy 
applications pending in the courts of the State of Texas that were 
filed before June 18, 2005, the effective date of current Subchap
ter F, which governs all vacancy applications filed on or after  that  
date. Because there are no pending matters to which these rules 
apply or could apply, the rules are no longer necessary. 

Because currently pending vacancy matters exist that were filed 
after June 17, 2005 but before June 19, 2009, the effective date 
of the 2009 legislative changes, 31 TAC Chapter 13, Subchapter 
F, §§13.71 - 13.86, relating to Vacancy Process, remains neces
sary and shall remain in force. No changes to those rules are 
required. 

Concurrently with this adopted repeal of 31 TAC §§13.87 - 13.94, 
the SLB and GLO adopted a new 31 TAC Chapter 13, Subchap
ter E that will fill the gap created by this adopted repeal and ap
ply to all vacancy applications filed on or after June 19, 2009. In 
addition to incorporating the requirements of the 2009 vacancy 
amendments to the Texas Natural Resources Code, the adopted 
rules have been expanded to include additional language from 
the statute to make the rules clearer and more comprehensi
ble to the public and to the GLO. Additional GLO interpreta
tions have been incorporated, as well as practices that the GLO 
has adopted in implementing the 2005 sweeping changes. The 
adoption of new 31 TAC Chapter 13, Subchapter E is published 
elsewhere in this issue of the Texas Register. 

ENVIRONMENTAL REGULATORY ANALYSIS 

The SLB and GLO have evaluated the adopted rulemaking ac
tion in light of the regulatory analysis requirements of Texas Gov
ernment Code §2001.0225 and determined that the action is not 
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subject to §2001.0225 because it does not exceed express re
quirements of state law and does not meet the definition of a 
"major environmental rule" as defined in the statute. "Major en
vironmental rule" means a rule of which the specific intent is to 
protect the environment or reduce risks to human health from 
environmental exposure and that may adversely affect the econ
omy, a sector of the economy, productivity, competition, jobs, the 
environment, or public health and safety of the state or a sec
tor of the state. The adopted rulemaking is not anticipated to 
adversely affect in a material way the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of the state or a sector of the state. 

REASONED JUSTIFICATION 

The justification for the final adoption of the repeal of these sec
tions is that there are no longer pending vacancy applications 
to which the rules apply and the repeal of these sections allows 
the adoption of new rules concerning the same subject matter to 
replace the repealed sections. The new sections will streamline 
the vacancy application process and provide the public with a 
clearer understanding of how the process works. The adopted 
new subchapter will also implement the most recent changes 
to the vacancy statute and provide consistency between the 
statutes and rules. 

SUMMARY OF PUBLIC COMMENT 

No public comments were received on the adopted repeal of 
these sections. 

STATUTORY AUTHORITY 

The repeal is adopted pursuant to Texas Natural Resources 
Code §51.174(c), which authorizes the GLO to adopt rules 
necessary and convenient to administering the vacancy process 
under 31 TAC Chapter 13, Subchapter F. 

The adopted rulemaking affects Texas Natural Resources Code 
Chapter 51, Subchapter E, relating to the sale and lease of va
cancies. No other statutes, articles, or codes are affected by this 
proposal. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on February 2, 

2011. 
TRD-201100450 
Trace Finley 
Deputy Commissioner, Policy and Governmental Affairs 
General Land Office 
Effective date: February 22, 2011 
Proposal publication date: October 29, 2010 
For further information, please call: (512) 475-1859 

CHAPTER 15. COASTAL AREA PLANNING 
SUBCHAPTER B. COASTAL EROSION 
PLANNING AND RESPONSE 
31 TAC §15.41, §15.44 

The General Land Office (GLO) adopts amendments to Chapter 
15, Subchapter B, concerning Coastal Erosion Planning and 

Response, pursuant to authority under the Coastal Erosion 
Planning and Response Act, §§33.601 - 33.613, Texas Natural 
Resources Code (CEPRA), including §15.41 (relating to Eval
uation Process for Coastal Erosion Studies and Projects) and 
§15.44 (relating to Beneficial Use of Dredged Materials), without 
changes to the proposed text as published in the December 
24, 2010, issue of the Texas Register (35 TexReg 11513). The 
text of the adopted amendments will not be republished. The 
adopted amendments result from the quadrennial rule review 
of Chapter 15, Subchapter B, required by Texas Government 
Code §2001.039 and implement statutory changes to CEPRA 
made during the 81st Legislative Session. 

BACKGROUND AND ANALYSIS OF ADOPTED AMEND
MENTS 

The CEPRA requires the GLO to implement a program of 
coastal erosion avoidance, remediation, and planning. House 
Bill (HB) 2387, 81st Legislature, Regular Session amended 
§33.603, Texas Natural Resources Code, by adding a new 
subsection (b)(12) to allow the use of CEPRA funds for buyouts 
of property on a public beach. New subsection (b)(13) was also 
added to allow the use of CEPRA funds for reimbursement of 
the cost of acquisition of property necessary for the construction, 
reconstruction, maintenance, widening, or extension of an ero
sion response project. HB 2387 also amended §33.603, Texas 
Natural Resources Code, by amending subsection (h) to allow 
the Commissioner of the GLO to determine the percentage of 
the shared project cost a qualified project partner must pay for 
a project undertaken pursuant to subsection (b)(11) for removal 
of debris, as well as removal and relocation of structures from 
the public beach pursuant to subsection (b)(12) and for projects 
that include the purchase of property necessary for an erosion 
response project pursuant to subsection (b)(13). HB 2387 
also amended §33.603, Texas Natural Resources Code, by 
amending subsection (f) to allow the Commissioner of GLO 
to undertake at least one erosion response project without 
requiring a qualified project partner to pay a portion of the 
shared project costs, provided that the total cost of the projects 
that do not have a cost share requirement does not exceed 
one-half of the amount appropriated to the GLO for coastal 
erosion planning and response. The amendments to §15.41 are 
adopted to implement CEPRA as amended by HB 2387. 

§15.41. Evaluation Process for Coastal Erosion Studies and 
Projects. 

Subsection (a)(1)(A)(xiii)(V) is amended to delete the reference 
to "large scale" in describing an erosion response project 
for which funding is sought without a cost share requirement 
in accordance with Texas Natural Resources Code §33.603 
consistent with changes made by HB 2387. Subsection 
(a)(1)(A)(xiii)(VI) is amended to add references to projects for 
which funding is sought, including the purchase of property lo
cated on a public beach, or the acquisition of property necessary 
for the construction, reconstruction, maintenance, widening, or 
extension of an erosion  response project in accordance with 
subsection (b)(12) and (b)(13) of Texas Natural Resources 
Code as amended by HB 2387. Subsection (a)(1)(B)(ii) con
cerning the address for mailing project goal summaries is 
amended to reflect a reorganization of the Coastal Resources 
Program Area of the GLO. Subsection (a)(1)(C)(xi) is amended 
to update the statutory reference for criteria related to structural 
shoreline protection projects on or landward of a public beach 
to reflect the renumbering of Texas Natural Resources Code 
§33.603(b)(12) to (14) as amended by HB 2387. Subsection 
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(a)(2)(E) is amended to delete a reference to "large scale 
beach nourishment" in describing an erosion response project 
for which funding is sought without a cost share requirement 
and to contemplate the undertaking of more than one such 
erosion response project, in accordance with Texas Natural 
Resources Code §33.603(f) as amended by HB 2387. Sub
section (a)(2)(E)(i) is amended to change the limitation on the 
number and total amount of costs for projects without a cost 
share requirement from one-third to one-half of the total amount 
appropriated to the GLO for coastal erosion planning and re
sponse for the state fiscal biennium in which funding is sought, 
consistent with Texas Natural Resources Code §33.603(f) as 
amended by HB 2387. Subsection (a)(2)(E)(ii) and (iv) are also 
amended to change the limitation on the number of projects 
without a cost share requirement consistent with Texas Natural 
Resources Code §33.603(f) as amended by HB 2387 and to 
delete unnecessary text. Subsection (b) is added to clarify that 
a project selected for emergency funding that is not included in 
the biennial evaluation process should be evaluated using the 
same criteria outline in the section other than the submission 
deadlines. 

§15.44. Beneficial Use of Dredged Materials. 

Subsections (d) and (f) are amended to update references to 
U.S. Army Corps of Engineers publications used for guidance in 
determining the suitability and practicality of dredged material for 
beach placement and to update the mailing address for request
ing copies of those publications to reflect a reorganization of the 
Coastal Resources Program Area of the GLO. 

SUMMARY OF PUBLIC COMMENTS. 

No public comments were received on the adopted amendments 
during the comment period. 

REASONED JUSTIFICATION FOR ADOPTION OF AMEND
MENTS. 

In areas of the coast where erosion response projects are 
needed to protect critical public infrastructure, the existence 
of structures on the public beach has prevented or delayed 
the undertaking of erosion response projects such as beach 
nourishment projects, dune restoration projects, or shore pro
tection projects due to the existence of lengthy unresolved 
litigation related to the structures. In such circumstances where 
acquisition of the property is necessary for the construction of 
an erosion response project, the ability to reimburse qualified 
project partners for the purchase of real property may facilitate 
such projects. In addition, the flexibility for determining the level 
of the cost share requirement for the qualified project partner 
afforded to the Commissioner by HB 2387 as implemented by 
these amendments will also facilitate new erosion response 
projects, including erosion response structures, dune restora
tion projects, and beach nourishment projects. The erosion 
response projects undertaken by the state with its project part
ners will be facilitated by the adopted changes and contribute to: 
reduction in losses to public property from storm damage and 
erosion; preserving property value in proximity to the project ar
eas; generation of additional property tax revenue from property 
protected by projects seaward of the property; and sustained 
visitation and tourist spending related to the increased capacity 
of beaches improved with nourishment projects. In addition, 
the hazard mitigation projects related to the buyout of houses 
on the public beach and the reduction in damage to properties 
further landward will contribute to public health and safety by 
removing those hazards and may qualify the community for 

better ratings under FEMA regulations which benefit property 
owners by reducing flood insurance premiums. 

ENVIRONMENTAL REGULATORY ANALYSIS. 

The GLO has evaluated the adopted rulemaking action in light 
of the regulatory analysis requirements of Texas Government 
Code, §2001.0225, and determined that the action is not sub
ject to §2001.0225 because it does not meet the definition of a 
"major environmental rule" as defined in the statute. "Major en
vironmental rule" means a rule, the specific intent of which is to 
protect the environment or reduce risks to human health from en
vironmental exposure and that may adversely affect in a material 
way the economy, a sector of the economy, productivity, compe
tition, jobs, the environment, or the public health and safety of 
the state or a sector of the state. The adopted amendments to 
Chapter 15, Subchapter B are not anticipated to adversely affect 
in a material way the economy, a sector of the economy, produc
tivity, competition, jobs, the environment, or the public health and 
safety of the state or a sector of the state because the adopted 
rulemaking implements legislative requirements in CEPRA relat
ing to coastal erosion studies or projects undertaken in coopera
tion with a qualified project partner under an agreement with the 
Commissioner of the GLO. 

CONSISTENCY WITH TEXAS COASTAL MANAGEMENT 
PROGRAM (CMP). 

The adopted rulemaking is not subject to the Texas Coastal 
Management Program (CMP), Texas Natural Resources Code 
§33.2053 and 31 TAC §505.11, relating to the Actions and 
Rules Subject to the Coastal Management Program. Individual 
erosion response projects undertaken in compliance with these 
rules may be subject to the CMP, and consistency with the CMP 
is determined at the appropriate stage of project planning. 

STATUTORY AUTHORITY. 

The amendments are adopted under the Texas Natural Re
sources Code, §33.602(c) that provides the commissioner of 
the GLO with the authority to adopt rules to implement Texas 
Natural Resources Code, Chapter 33, Subchapter H, concern
ing coastal erosion. 

STATUTORY SECTIONS AFFECTED. 

Texas Natural Resources Code, §§33.601 - 33.605 are affected 
by the adopted amendment. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on February 7, 

2011. 
TRD-201100469 
Trace Finley 
Deputy Commissioner, Policy and Governmental Affairs 
General Land Office 
Effective date: February 27, 2011 
Proposal publication date: December 24, 2010 
For further information, please call: (512) 475-1859 

TITLE 34. PUBLIC FINANCE 
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PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 

CHAPTER 3. TAX ADMINISTRATION 
SUBCHAPTER O. STATE SALES AND USE 
TAX 
34 TAC §3.333 

The Comptroller of Public Accounts adopts an amendment to 
§3.333, concerning security services, without changes to the 
proposed text as published in the October 8, 2010, issue of the 
Texas Register (35 TexReg 9056). This rule is being amended 
to correct the inclusion of services licensed under Occupations 
Code, §1702.1025, relating to electronic access control devices, 
within the definition of security services. 

Subsection (a) is amended to correct the inclusion of services 
licensed under Occupations Code, §1702.1025, relating to elec
tronic access control devices, within the definition of security ser
vices. Subsection (k) is amended to add certain persons who in
stall electronic access control devices, as that term is defined in 
Occupations Code, §1702.002(a)(6-a) in existing nonresidential 
improvements to real property, to the list of persons providing a 
service that is not taxable as a security service but may be tax
able under another provision of the tax code. Subsections (b) 
and (h) are amended for clarity. 

No comments were received regarding adoption of the amend
ment. 

The amendment is adopted under Tax Code, §111.002, which 
provides the comptroller with the authority to prescribe, adopt, 
and enforce rules relating to the administration and enforcement 
of the provisions of Tax Code, Title 2. 

The amendment implements Occupations Code, §1702.1025 
and clarifies the application of §151.0075. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the  Office  of  the Secretary  of  State on February 1,  

2011. 
TRD-201100410 
Ashley Harden 
General Counsel 
Comptroller of Public Accounts 
Effective date: February 21, 2011 
Proposal publication date: October 8, 2010 
For further information, please call: (512) 936-6472 
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Agency Rule Review Plan 
Texas State Soil and Water Conservation Board 

Title 31, Part 17 

TRD-201100478 
Filed: February 7, 2011 

♦ ♦ ♦ 

§571.54. Retired License Status. 

§571.55. Delinquent Letters. 

§571.56. Military Service Fee Waiver. 

§571.57. Application of Monetary Funds to Unpaid Administrative 
Penalties. 

§571.58. Application Form and Photograph. 

§571.59. Expired Licenses. 

§571.61. Inactive License Status. 

The Board has conducted a review of the rules in Chapter 571 and 
has preliminarily determined that the reasons for adopting the chapter 
continue to exist, with the repeal and replacement of Chapter 571. The 
repeal and replacement are contemporaneously proposed elsewhere in 
this issue of the Texas Register. 

All comments or questions regarding this notice of intent to review 
may be submitted in writing to Loris Jones, Texas Board of Veteri
nary Medical Examiners, 333 Guadalupe, Ste. 3-810, Austin, Texas 
78701-3942, by facsimile (FAX) to (512) 305-7556, or by e-mail to 
vet.board@tbvme.state.tx.us. Comments will be accepted for 30 days 
following publication in the Texas Register. 
TRD-201100490 
Loris Jones 
Executive Assistant 
Texas Board of Veterinary Medical Examiners 
Filed: February 7, 2011 

Proposed Rule Reviews 
Texas Board of Veterinary Medical Examiners 

Title 22, Part 24 

The Texas Board of Veterinary Medical Examiners (Board) files this 
notice of intent to review Chapter 571, Licensing. This review is con
ducted in accordance with Government Code, §2001.039. 

Chapter 571 contains the following rules:
 

§571.1. Criminal History Evaluation Letters.
 

§571.3. Eligibility for Examination and Licensure.
 

§571.4. Special Licenses.
 

§571.14. Name on License.
 

§571.18. Provisional Licensure.
 

§571.31. Reciprocal Licensing Agreements.
 

§571.51. Application.
 

§571.52. Renewal Certificates.
 

§571.53. Exemptions.
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Office of the Attorney General 
Notice of Settlement of a Texas Solid Waste Disposal Act 
Action 

Notice is hereby given by the State of Texas of the following proposed 
resolution of an environmental enforcement lawsuit under the Texas 
Solid Waste Disposal Act. Before the State may settle a judicial en
forcement action, pursuant to the Texas Water Code, the State shall 
permit the public to comment in writing on the proposed judgment. 
The Attorney General will consider any written comments and may 
withdraw or withhold consent to the proposed agreed judgment if the 
comments disclose facts or considerations that indicate that the consent 
is inappropriate, improper, inadequate, or inconsistent with the require
ments of the Act. 

Case Title and Court: Settlement Agreement in Harris County, Texas, 
and Harris County, Texas and Texas Commission on Environmental 
Quality v. Johnny Joe George d/b/a Cutten Road Auto Storage; No. 
2009-50165, 215th Judicial District, Harris County, Texas. 

Background: This suit alleges violations of the Texas Solid Waste Dis
posal Act at a facility in Harris County, Texas. The Defendant, Johnny 
Joe George d/b/a Cutten Road Auto Storage, is the operator of the fa
cility. The suit seeks injunctive relief, civil penalties, attorney’s fees 
and court costs. The Solid Waste Disposal Act violations are for the 
unauthorized disposal of municipal solid waste at the facility. 

Nature of Settlement: The settlement awards Harris County $16,750.00 
in civil penalties, $3,020.00 in attorney’s fees and $230.00 in court 
costs. The settlement also awards the State of Texas $18,250.00 in 
civil penalties and $1,750.00 in attorney’s fees. The settlement enjoins 
Mr. George from disposing of waste at the facility without first hav
ing obtained the necessary authorizations from the TCEQ and Harris 
County. 

For a complete description of the proposed settlement, the complete 
proposed Agreed Final Judgment should be reviewed. Requests for 
copies of the judgment, and written comments on the proposed settle
ment should be directed to David L. Green, Assistant Attorney General, 
Office of the Texas Attorney General, P.O. Box 12548, Austin, Texas 
78711-2548, (512) 475-3205, facsimile (512) 320-0052. Written com
ments must be received within 30 days of publication of this notice to 
be considered. 

For information regarding this publication, contact Zindia Thomas, 
Agency Liaison, at (512) 936-9901. 
TRD-201100496 
Jay Dyer 
Deputy Attorney General 
Office of the Attorney General 
Filed: February 8, 2011 

♦ ♦ ♦ 
Office of Consumer Credit Commissioner 
Notice of Rate Ceilings 

The Consumer Credit Commissioner of Texas has ascertained the fol
lowing rate ceilings by use of the formulas and methods described in 
§§303.003, 303.005, and 303.009, Texas Finance Code. 

The weekly ceiling as prescribed by §303.003 and §303.009 
for the period of 02/14/11 - 02/20/11 is 18% for Con-
sumer1/Agricultural/Commercial2/credit through $250,000. 

The weekly ceiling as prescribed by §303.003 and §303.009 for the 
period of 02/14/11 - 02/20/11 is 18% for Commercial over $250,000. 
1Credit for personal, family or household use. 
2Credit for business, commercial, investment or other similar purpose. 
TRD-201100491 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Filed: February 8, 2011 

Texas Education Agency 
Notice of Correction Concerning the Request for Applications 
Concerning Prekindergarten Early Start Grant Program, Tier 
1, Cycle 2, Year 1 

The Texas Education Agency (TEA) published Request for Applica
tions (RFA) Concerning Prekindergarten Early Start (PKES) Grant Pro
gram, Tier 1, Cycle 2, Year 1, in the January 7, 2011, issue of the Texas 
Register (36 TexReg 73). The TEA has deferred the request for com
petitive grant applications under RFA #701-11-102. The publication 
date of the RFA will be determined at a later date. 

Further Information. For clarifying information about the RFA, contact 
Renee Graham, Division of School Readiness and Partnerships, Office 
of State Initiatives, Texas Education Agency, (512) 936-6060. 
TRD-201100521 
Cristina De La Fuente-Valadez 
Director, Policy Coordination 
Texas Education Agency 
Filed: February 9, 2011 

Request for Applications Concerning Connections 2 Project 
Share Grant 
Eligible Applicants. The Texas Education Agency (TEA) is requesting 
applications under Request for Applications (RFA) #701-11-104 from 
Texas high-need local educational agencies (LEAs) and/or collabora
tives consisting of at least one high-need LEA and at least one other 
LEA. In order to qualify for high-need status, an LEA must serve at 
least 2,500 or 21 percent of children from families with incomes below 
the poverty line, as identified by 2008 U.S. Census data. In addition, 
the LEA must serve one or more campuses that meet at least one of the 
following criteria: (1) the campus was identified for improvement or 
corrective action under the No Child Left Behind Act of 2001, Title I, 
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Section 1116 ; or (2) the campus’s Texas Campus STaR Chart reflects a 
substantial need for assistance in acquiring and using technology. Eli
gible applicants must demonstrate technological readiness in the areas 
defined in the RFA. Current Connections grantees may apply to expand 
their model demonstration site program but are restricted to applying 
for no more than $250,000. 

Collaboratives eligible to apply for Connections 2 Project Share Grant 
funding must include at least one high-need LEA that meets the el
igibility description stated previously and at least one LEA that can 
demonstrate technological readiness in the areas defined in the RFA. 
The collaborative may also include any of the following: an institution 
of higher education (IHE) that meets further reporting and performance 
criteria defined in the RFA; a for-profit organization in the technology 
product or services industry or with expertise in the application of tech
nology for instruction; a public or nonprofit organization with expertise 
in the application of technology for instruction; or other educational 
entities such as education service centers (ESCs), libraries, and other 
LEAs with resources and ability to provide technology-focused pro
grams to participating LEAs. Each LEA may be included in only one 
application. Only an LEA may apply for a grant as a fiscal agent of the 
collaborative. For-profit entities, nonprofit entities, ESCs, and IHEs 
are not eligible to apply as fiscal agents. If the collaborative includes a 
current Connections grantee, the collaborative is restricted to applying 
for no more than $250,000. 

Description. The purpose of the second cycle of the Connections grant 
program, Connections 2 Project Share, is to identify campuses that are 
ready to serve as statewide technology demonstration sites and mod
els for the exemplary use of educational technology for increased stu
dent learning. The grant seeks to build connections among schools, 
teachers, and students by demonstrating model classrooms and schools 
statewide. A focus of the grant will be the use of digital academic 
content in lieu of traditional textbooks and the use of resources avail
able through the state’s Project Share initiative. Information on Project 
Share is available at www.projectsharetexas.org. 

Dates of Project. The Connections 2 Project Share Grant will be imple
mented during the 2011-2012 and 2012-2013 school years. Applicants 
should plan for a starting date of no earlier than September 1, 2011, and 
an ending date of no later than June 30, 2013. 

Project Amount. Funding will be provided for approximately 15 to 
20 projects. Each project will receive a maximum of $500,000 for the 
2011-2012 and 2012-2013 school years. This project is funded 100 
percent with federal funds. 

Selection Criteria. Connections 2 Project Share grant applications re
ceived by the established deadline date and time will be reviewed. Ap
plications will be selected based on the ability of each applicant to carry 
out all requirements contained in the RFA. Reviewers will evaluate 
applications based on the overall quality and validity of the proposed 
grant programs and the extent to which the applications address the pri
mary objectives and intent of the project. Applications must address 
each requirement as specified in the RFA to be considered for funding. 
TEA reserves the right to select from the highest-ranking applications 
those that address all requirements in the RFA. 

Applicants’ Conference. An applicants’ conference will be held on 
Friday, March 11, 2011, from 1:00 p.m. to 4:00 p.m. on the Texas 
Educational Telecommunication Network (TETN) available at each 
regional ESC (TETN Event #9942). To locate the nearest TETN 
facility, applicants should contact the TETN site manager at their 
regional ESC. A complete list of ESCs, including contact information, 
is available on the TEA website at http://www.tea.state.tx.us/in
dex2.aspx?id=2147494810. 

Questions relevant to the RFA may be emailed to Kathleen H. Fergu
son at connectionsgrant@tea.state.tx.us or faxed to (512) 463-9090 by 
Tuesday, March 8, 2011. These questions, along with other informa
tion, will be addressed in the presentation. The conference will be open 
to all potential applicants and will provide general and clarifying infor
mation about the program and RFA. 

The entire applicants’ conference will be digitally recorded. Prospec
tive applicants who are not able to attend the applicants’ conference 
may request a password and procedures to download the video stream 
from the TETN site manager at their local ESC. 

TEA is not obligated to approve an application, provide funds, or en
dorse any application submitted in response to this RFA. This RFA does 
not commit TEA to pay any costs before an application is approved. 
The issuance of this RFA does not obligate TEA to award a grant or 
pay any costs incurred in preparing a response. 

Requesting the Application. RFAs are no longer available in print. 
The announcement letter and complete RFA will be posted on the TEA 
website at http://burleson.tea.state.tx.us/GrantOpportunities/forms for 
viewing and downloading. In the "Select Search Options" box, select 
the name of the RFA from the drop-down list. Scroll down to the "Ap
plication and Support Information" section to view all documents that 
pertain to this RFA.  

Further Information. For clarifying information about the Connections 
2 Project Share RFA, contact Kathleen H. Ferguson, Instructional Ma
terials and Educational Technology Division, Texas Education Agency, 
(512) 463-9400. In order to assure that no prospective applicant may 
obtain a competitive advantage because of acquisition of information 
unknown to other prospective applicants, any and all questions must 
be submitted in writing to the TEA contact persons identified in Part 2: 
Program Guidelines of the RFA. All questions and the written answers 
thereto will be posted on the TEA website in the format of Frequently 
Asked Questions (FAQs) at http://burleson.tea.state.tx.us/GrantOppor
tunities/forms. In the "Select Search Options" box, select the name of 
the RFA from the drop-down list. Scroll down to the "Application and 
Support Information" section to view all documents that pertain to this 
RFA. 

Deadline for Receipt of Applications. Applications must be received 
by the Texas Education Agency by 5:00 p.m. (Central Time), Thursday, 
April 21, 2011, to be considered for funding. 
TRD-201100522 
Cristina De La Fuente-Valadez 
Director, Policy Coordination 
Texas Education Agency 
Filed: February 9, 2011 

Texas Commission on Environmental Quality 
Agreed Orders 

The Texas Commission on Environmental Quality (TCEQ or commis
sion) staff is providing an opportunity for written public comment on 
the listed Agreed Orders (AOs) in accordance with Texas Water Code 
(the Code), §7.075. Section 7.075 requires that before the commission 
may approve the AOs, the commission shall allow the public an op
portunity to submit written comments on the proposed AOs. Section 
7.075 requires that notice of the proposed orders and the opportunity 
to comment must be published in the Texas Register no later than the 
30th day before the date on which the public comment period closes, 
which in this case is  March 21, 2011. Section 7.075 also requires that 
the commission promptly consider any written comments received and 
that the commission may withdraw or withhold approval of an AO if a 
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comment discloses facts or considerations that indicate that consent is 
inappropriate, improper, inadequate, or inconsistent with the require
ments of the statutes and rules within the commission’s jurisdiction 
or the commission’s orders and permits issued in accordance with the 
commission’s regulatory authority. Additional notice of changes to a 
proposed AO is not required to be published if those changes are made 
in response to written comments. 

A copy of each proposed AO is available for public inspection at both 
the commission’s central office, located at 12100 Park 35 Circle, Build
ing C, 1st Floor, Austin, Texas 78753, (512) 239-2545 and at the ap
plicable regional office listed as follows. Written comments about an 
AO should be sent to the enforcement coordinator designated for each 
AO at the commission’s central office at P.O. Box 13087, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on March 21, 2011. 
Written comments may also be sent by facsimile machine to the en
forcement coordinator at (512) 239-2550. The commission enforce
ment coordinators are available to discuss the AOs and/or the comment 
procedure at the listed phone numbers; however, §7.075 provides that 
comments on the AOs shall be submitted to the commission in writing. 

(1) COMPANY: Alloy Polymers Orange, LLC; DOCKET NUMBER: 
2010-1645-IWD-E; IDENTIFIER: RN100590207; LOCATION: 
Orange, Orange County; TYPE OF FACILITY: wastewater treatment; 
RULE VIOLATED: Texas Pollutant Discharge Elimination System 
(TPDES) Permit Number WQ000283500 Effluent Limitations and 
Monitoring Requirements Number 1 for Outfalls 002 and 003, and 
30 Texas Administrative Code (TAC) §305.125(1), by failing to 
comply with permit effluent limits five-day biochemical oxygen 
demand (BOD5), total suspended solids (TSS), and zinc; PENALTY: 
$17,160; ENFORCEMENT COORDINATOR: Jorge Ibarra, P.E., 
(817) 588-5890; REGIONAL OFFICE: 3870 Eastex Freeway, Beau
mont, Texas 77703-1870, (409) 898-3838. 

(2) COMPANY: AMERICAN GROCERIES MANAGEMENT 
NUMBER 8, Inc. dba Shop N Run; DOCKET NUMBER: 
2010-1716-PST-E; IDENTIFIER: RN103062188; LOCATION: Con
roe, Montgomery County; TYPE OF FACILITY: convenience store 
with retail sales of gasoline; RULE VIOLATED: 30 TAC §115.246(4) 
and Texas Health & Safety Code (THSC), §382.085(b), by failing to 
maintain Stage II records at the station, 30 TAC §334.8(c)(4)(A)(vii) 
and (5)(B)(ii), by failing to renew a delivery certificate by submitting 
a properly completed underground storage tank (UST) registration and 
self-certification form at least 30 days before the expiration date; and 
30 TAC §334.8(c)(5)(A)(i) and the Code, §26.3467(a), by failing to 
make available to a common carrier a valid, current TCEQ delivery 
certificate before accepting delivery of a regulated substance into 
the USTs; PENALTY: $2,213; ENFORCEMENT COORDINATOR: 
Brianna Carlson, (956) 430-6021; REGIONAL OFFICE: 5425 Polk 
Avenue, Suite H, Houston, Texas 77023-1452, (713) 767-3500. 

(3) COMPANY: Arkema Inc.; DOCKET NUMBER: 2010-1810-AIR
E; IDENTIFIER: RN100216373; LOCATION: Beaumont, Jefferson 
County; TYPE OF FACILITY: industrial organic chemicals plant; 
RULE VIOLATED: 30 TAC §§101.20(3), 116.115(b)(2)(F) and 
(c), and 122.143(4), THSC, §382.085(b), Federal Operating Permit 
(FOP) Number 01636, General Terms and Conditions (GTC) and 
Special Terms and Conditions (STC) Number 11, and Air Permit 
Number 865A and PSDTX1016M1, by failing to prevent unauthorized 
emissions; PENALTY: $1,000; ENFORCEMENT COORDINATOR: 
Audra Benoit, (409) 899-8799; REGIONAL OFFICE: 3870 Eastex 
Freeway, Beaumont, Texas 77703-1830, (409) 898-3838. 

(4) COMPANY: Bahram Solhjou dba Rosewood Mobile Home 
Park; DOCKET NUMBER: 2010-1832-UTL-E; IDENTIFIER: 
RN101184547; LOCATION: Houston, Harris County; TYPE OF 
FACILITY: public water supply (PWS); RULE VIOLATED: 30 TAC 

§290.39(o)(1) and §291.162(a) and (j) and the Code, §13.1395(b)(2), 
by failing to adopt and submit to the executive director for approval 
by March 1, 2010 an emergency preparedness plan that demonstrates 
the facility’s ability to provide emergency operations; PENALTY: 
$388; ENFORCEMENT COORDINATOR: Amanda Henry, (713) 
767-3672; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Hous
ton, Texas 77023-1452, (713) 767-3500. 

(5) COMPANY: BOLLINGER TEXAS CITY, L.P.; DOCKET 
NUMBER: 2010-1734-IWD-E; IDENTIFIER: RN100218627; LO
CATION: Texas City, Galveston County; TYPE OF FACILITY: 
ship building and repairing business with an associated wastewater 
treatment; RULE VIOLATED: the Code, §26.121(a)(1), 30 TAC 
§305.125(1), and TPDES Permit Number WQ0004824000 Effluent 
Limitations and Monitoring Requirements Numbers 1 and 2 for Out
fall 001 and Outfall 003, by failing to comply with permitted effluent 
limits for pH, TSS, and chlorine; PENALTY: $7,950; ENFORCE
MENT COORDINATOR: Marty Hott, (512) 239-2587; REGIONAL 
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1452, 
(713) 767-3500. 

(6) COMPANY: City of Midland;  DOCKET NUMBER: 2010-1549
MLM-E; IDENTIFIER: RN100212570; LOCATION: Midland, Mid
land County; TYPE OF FACILITY: municipal solid waste (MWS) 
landfill; RULE VIOLATED: 30 TAC §116.110(a) and §330.987(c) and 
THSC, §382.0518(a) and §382.085(b), by failing to submit an appli
cation for renewal no later than the expiration date of a Standard Air 
Permit for MSW landfill facilities and transfer stations and continuing 
to operate the site after the permit expired; and 30 TAC §122.143(4) 
and §122.145(2)(A) and (B), THSC, §382.085(b), and FOP Number 
O-01993/MSW General Operating Permit Number 517, Site-wide Re
quirements (b)(1) and (2), by failing to submit a semi-annual devia
tion report; PENALTY: $11,200; Supplemental Environmental Project 
(SEP) offset amount of $8,960 applied to Texas Association of Re
source Conservation and Development Areas, Inc. (RC&D) - Aban
doned Tire Clean-Up; ENFORCEMENT COORDINATOR: Allison 
Fischer, (512) 239-2574; REGIONAL OFFICE: 3300 North A Street, 
Building 4-107, Midland, Texas 79706-5406. 

(7) COMPANY: ConocoPhillips Company; DOCKET NUMBER: 
2010-1795-AIR-E; IDENTIFIER: RN102495884; LOCATION: 
Borger, Hutchinson County; TYPE OF FACILITY: petroleum refin
ery; RULE VIOLATED: 30 TAC §122.221(a), THSC, §382.054(a) 
and §382.085(b) and FOP Number O-0144, GTC, by failing to obtain 
the authorization for the significant revision of FOP Number O-01440 
prior to beginning operation of the gasoline benzene reduction project 
on August 18, 2010; PENALTY: $9,725; ENFORCEMENT COOR
DINATOR: Audra Benoit, (409) 899-8799; REGIONAL OFFICE: 
3918 Canyon Drive, Amarillo, Texas 79109-4933, (806) 353-9251. 

(8) COMPANY: CONTINENTAL HOMES OF TEXAS, L.P.; 
DOCKET NUMBER: 2010-1694-EAQ-E; IDENTIFIER: 
RN103180253; LOCATION: Cedar Park, Williamson County; TYPE 
OF FACILITY: residential subdivision; RULE VIOLATED: 30 
TAC §213.23(i) and §213.23(a)(1), and Edwards Aquifer Protection 
Plan Numbers 11-03021001 and 11-0609101, Special Conditions 
(SC) Number 2, by failing to obtain a modification of a contributing 
zone plan prior to conducting regulated activity over the Edwards 
Aquifer Contributing Zone; PENALTY: $5,000; ENFORCEMENT 
COORDINATOR: Jeremy Escobar, (361) 825-3422; REGIONAL 
OFFICE: 2800 South IH 35, Suite 100, Austin, Texas 78704-5700, 
(512) 339-2929. 

(9) COMPANY: DCP Midstream, LP; DOCKET NUMBER: 
2010-1730-AIR-E; IDENTIFIER: RN100209725; LOCATION: near 
Borger, Carson County; TYPE OF FACILITY: oil and gas produc
tion plant; RULE VIOLATED: 30 TAC §116.110(a) and THSC, 
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§382.085(b) and §382.0518(a), by failing to obtain a permit autho
rization for the volatile organic compound emissions; PENALTY: 
$25,200; SEP offset amount of $10,080 applied to RC&D - Aban
doned Tire Clean-Up; ENFORCEMENT COORDINATOR: Todd 
Huddleson, (512) 239-2541; REGIONAL OFFICE: 3918 Canyon 
Drive, Amarillo, Texas 79109-4933, (806) 353-9251. 

(10) COMPANY: Exxon Mobil Corporation; DOCKET NUMBER: 
2010-1654-AIR-E; IDENTIFIER: RN102574803; LOCATION: Bay
town, Harris County; TYPE OF FACILITY: petrochemical plant; 
RULE VIOLATED: 30 TAC §116.115(c), THSC, §382.085(b) and 
Air Permit Numbers 36476 and PSDTX996M1, SC Number 1, by 
failing to prevent unauthorized emissions; PENALTY: $5,875; SEP 
offset amount of $2,350 applied to Barbers Hill Independent School 
District - Alternative Fueled Vehicle and Equipment Program; EN
FORCEMENT COORDINATOR: Roshondra Lowe, (713) 767-3553; 
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 
77023-1452, (713) 767-3500. 

(11) COMPANY: GB Biosciences Corporation; DOCKET NUM
BER: 2010-1612-AIR-E; IDENTIFIER: RN100238492; LOCATION: 
Houston, Harris County; TYPE OF FACILITY: agricultural chemical 
manufacturer; RULE VIOLATED: 30 TAC §116.115(c), THSC, 
§382.085(b), and New Source Review (NSR) Permit Number 
234B, SC Number 1, by failing to prevent unauthorized emissions; 
PENALTY: $9,850; ENFORCEMENT COORDINATOR: Audra 
Benoit, (409) 899-8799; REGIONAL OFFICE: 5425 Polk Avenue, 
Suite H, Houston, Texas 77023-1452, (713) 767-3500. 

(12) COMPANY: Happy Lucky Corporation dba Discount Gas, 
Tobacco & Beverages; DOCKET NUMBER: 2010-1750-PST-E; 
IDENTIFIER: RN103733200; LOCATION: Greenville, Hunt County; 
TYPE OF FACILITY: convenience store with retail sales of gasoline; 
RULE VIOLATED: 30 TAC §334.50(b)(1)(A) and (b)(2) and the 
Code, §26.3475(a) and (c)(1), by failing to monitor USTs for releases 
at a frequency of at least once every month (not to exceed 35 days 
between each monitoring); PENALTY: $2,358; ENFORCEMENT 
COORDINATOR: Tate Barrett, (713) 422-8968; REGIONAL OF
FICE: 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 
588-5800. 

(13) COMPANY: Hung T. Pham dba Western Mobile Home 
Park; DOCKET NUMBER: 2010-1728-UTL-E; IDENTIFIER: 
RN101458487; LOCATION: Houston, Harris County; TYPE OF FA
CILITY: mobile home park with PWS; RULE VIOLATED: 30 TAC 
§290.39(o)(1) and §291.162(a) and (j) and the Code, §13.1395(b)(2), 
by failing to adopt and submit to the executive director for approval 
by March 1, 2010, an emergency preparedness plan that demonstrates 
the facility’s ability to provide emergency operations; PENALTY: 
$428; ENFORCEMENT COORDINATOR: Michaelle Sherlock, 
(210) 403-4076; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, 
Houston, Texas 77023-1452, (713) 767-3500. 

(14) COMPANY: KEWINE, LLC; DOCKET NUMBER: 2010
1760-EAQ-E; IDENTIFIER: RN103000790; LOCATION: New 
Braunfels, Comal County; TYPE OF FACILITY: retail center; 
RULE VIOLATED: Edwards Aquifer Water Pollution Abatement 
Plan (WPAP) Registration Number 13-03012902, SC Number 5; 
and 30 TAC §213.4(a)(1) and (j)(1), by failing to obtain approval 
from the TCEQ for a modification of approved WPAP; PENALTY: 
$4,000; ENFORCEMENT COORDINATOR: Jorge Ibarra, P.E., (817) 
588-5890; REGIONAL OFFICE: 14250 Judson Road, San Antonio, 
Texas 78233-4480, (210) 490-3096. 

(15) COMPANY: KMTEX Properties, Inc.; DOCKET NUMBER: 
2010-1895-AIR-E; IDENTIFIER: RN100640283; LOCATION: Port 
Arthur, Jefferson County; TYPE OF FACILITY: bulk custom chem

ical processing and storage facility; RULE VIOLATED: 30 TAC 
§101.4 and §106.476 and THSC, §382.085(b), by failing to prevent 
unauthorized emissions; PENALTY: $5,550; ENFORCEMENT CO
ORDINATOR: Audra Benoit, (409) 899-8799; REGIONAL OFFICE: 
3870 Eastex Freeway, Beaumont, Texas 77703-1830, (409) 898-3838. 

(16) COMPANY: Montgomery County Municipal Utility District 
Number 42; DOCKET NUMBER: 2010-1543-MWD-E; IDENTI
FIER: RN102341526; LOCATION: Conroe, Montgomery County; 
TYPE OF FACILITY: domestic wastewater treatment plant; RULE 
VIOLATED: 30 TAC §305.125(5) and §311.36 and TPDES Permit 
Number WQ0011963001, Other Requirements Number 4, by failing to 
provide the required gas chlorination system for wastewater treatment 
facility discharges into the Lake Houston watershed; and 30 TAC 
§305.125(17) and TPDES Permit Number WQ0011963001, Sludge 
Provisions, by failing to timely submit the annual sludge report for 
the monitoring period ending July 31, 2009 by the September 1, 2009 
due date; PENALTY: $8,740; ENFORCEMENT COORDINATOR: 
Jeremy Escobar, (361) 825-3422; REGIONAL OFFICE: 5425 Polk 
Avenue, Suite H, Houston, Texas 77023-1452, (713) 767-3500. 

(17) COMPANY: Motiva Enterprises LLC; DOCKET NUMBER: 
2010-1514-AIR-E; IDENTIFIER: RN100209451; LOCATION: Port 
Arthur, Jefferson County; TYPE OF FACILITY: petroleum oil refin
ery; RULE VIOLATED: 30 TAC §106.6(b) and (c), and §122.143(4), 
THSC, §382.085(b), Permit by Rule Registration Number 77922, 
and FOP Number O-01386, GTC and STC, by failing to comply 
with the hourly allowable emissions rate; and 30 TAC §§101.20(3), 
116.715(a) and (c)(7), and 122.143(4), THSC, §382.085(b), FOP 
Number O-01386, GTC and STC 16A, Flexible Permit Numbers 
8404 and PSDTX1062, SC Number 1, by failing to comply with 
the hourly allowable emissions rate; PENALTY: $85,125; SEP off
set amount of $34,050 applied to City of Port Arthur: Port Arthur 
Building and Infrastructure Energy Efficiency Upgrades Program; 
ENFORCEMENT COORDINATOR: Audra Benoit, (409) 899-8799; 
3870 Eastex Freeway, Beaumont, Texas 77703-1830, (409) 898-3838. 

(18) COMPANY: OHMSTEDE LIMITED; DOCKET NUMBER: 
2010-1682-IWD-E; IDENTIFIER: RN101652667; LOCATION: 
LaPorte, Harris County; TYPE OF FACILITY: wastewater treatment; 
RULE VIOLATED: TPDES Permit Number WQ000131800 Efflu
ent Limitations and Monitoring Requirements Number 1, 30 TAC 
§305.125(1), and the Code, §26.121, by failing to comply with per
mitted effluent limits for total organic carbon and copper; PENALTY: 
$6,030; ENFORCEMENT COORDINATOR: Jorge Ibarra, P.E., 
(817) 588-5890; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, 
Houston, Texas 77023-1452, (713) 767-3500. 

(19) COMPANY: Old Marbach School Water Supply Corpora
tion; DOCKET NUMBER: 2010-1659-PWS-E; IDENTIFIER: 
RN101451300; LOCATION: George West, Live Oak County; TYPE 
OF FACILITY: PWS; RULE VIOLATED: 30 TAC §290.46(m)(1)(B), 
by failing to conduct an annual inspection of the facility’s pres
sure tanks; 30 TAC §290.121(a) and (b), by failing to maintain an 
up-to-date chemical and microbiological monitoring plan that iden
tifies all sampling locations, describes the sampling frequency, and 
specifies the analytical procedures and laboratories that the facility 
will use to comply with the monitor; 30 TAC §290.46(f)(2), (3)(B)(v), 
and (3)(D)(i), by failing to provide facility records to commission 
personnel at the time of the investigation; 30 TAC §290.46(n)(2), by 
failing to maintain an up-to-date map of the distribution system; 30 
TAC §290.41(c)(3)(K), by failing to seal the wellhead with a gasket or 
sealing compound and by failing to cover the vent with a 16-mesh or 
finer corrosion-resistant screen; 30 TAC §290.42(e)(4)(A), by failing 
to provide a small bottle of fresh ammonia solution (or approved 
equal) for testing for chlorine leakage that is readily accessible outside 
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the chlorinator room and is immediately available to the operator 
in the event of an emergency; 30 TAC §290.43(d)(9), by failing to 
ensure that there are no more than three pressure tanks installed at 
any one site unless prior approval has been obtained from the TCEQ 
executive director; 30 TAC §290.41(c)(3)(P), by failing to provide an 
all-weather access road to the Old Marbach School well site; 30 TAC 
§290.46(t), by failing to post a legible sign at each of the facility’s 
production, treatment, and storage locations that includes the name of 
the water supply and an emergency telephone number where a respon
sible official can be contacted; and 30 TAC §290.46(m), by failing to 
initiate maintenance and housekeeping practices to ensure the good 
working condition and general appearance of the facility’s systems and 
equipment; PENALTY: $2,415; ENFORCEMENT COORDINATOR: 
Rebecca Clausewitz, (210) 403-4012; REGIONAL OFFICE: 6300 
Ocean Drive, Suite 1200, Corpus Christi, Texas 78412-5839, (361) 
825-3100. 

(20) COMPANY: Pamela Sue Hughes dba Big Q Mobile Home 
Estates; DOCKET NUMBER: 2010-1409-PWS-E; IDENTIFIER: 
RN102319464; LOCATION: Lubbock, Lubbock County; TYPE 
OF FACILITY: mobile home community with a PWS; RULE VI
OLATED: 30 TAC §290.109(c)(2)(A)(ii) and §290.122(c)(2)(A) 
and THSC, §341.033(d), by failing to collect routine distribution 
water samples for coliform analysis and by failing to provide notice 
to persons served by the facility regarding the failure to conduct 
routine coliform monitoring; and 30 TAC §290.51(a)(3) and the 
Code, §5.702, by failing to pay public health service fees; PENALTY: 
$5,075; ENFORCEMENT COORDINATOR: Michaelle Sherlock, 
(210) 403-4076; REGIONAL OFFICE: 5012 50th Street, Suite 100, 
Lubbock, Texas 79414-3426, (806) 796-7092. 

(21) COMPANY: Pasadena Cogeneration L.P.; DOCKET NUMBER: 
2010-1517-AIR-E; IDENTIFIER: RN100222041; LOCATION: 
Pasadena, Harris County; TYPE OF FACILITY: electric generation; 
RULE VIOLATED: 30 TAC §122.143(4) and §122.145(2)(A), FOP 
Number O-01797, GTC, and THSC, §382.085(b), by failing to in
clude all deviations in a deviation report; and 30 TAC §122.143(4) 
and §122.146(1), THSC, §382.085(b), and FOP Number O-01797, 
GTC, by failing to certify compliance with the terms and conditions 
of the permit for at least each 12-month period; PENALTY: $883; 
ENFORCEMENT COORDINATOR: Gena Hawkins, (512) 239-2583; 
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 
77023-1452, (713) 767-3500. 

(22) COMPANY: Pettus Municipal Utility District; DOCKET 
NUMBER: 2010-0256-MWD-E; IDENTIFIER: RN102079100; 
LOCATION: Bee County; TYPE OF FACILITY: wastewater treat
ment; RULE VIOLATED: TPDES Permit Number WQ0010748001, 
Monitoring and Reporting Requirements Number 3.c and 30 TAC 
§305.125(11)(C) and §319.7(a), by failing to maintain complete 
records of monitoring activities, including but not limited to qual
ity assurance/quality control records; TPDES Permit Number 
WQ0010748001, Monitoring and Reporting Requirements Number 
2 and 30 TAC §305.125(1) and §319.11(c), by failing to accurately 
accomplish measurement, tests, and calculations in a representative 
manner; TPDES Permit Number WQ0010748001, Monitoring and 
Reporting Requirements Number 5 and 30 TAC §305.125(1) and 
§319.11(d), by failing to accurately calibrate all automatic flow mea
suring or recording devices and all totalizing meters for measuring 
flows by a trained person at facility start-up and as often thereafter 
as necessary to ensure accuracy, but not less often than annually; 
TPDES Permit Number WQ0010748001, Operational Requirements 
Number 1 and 30 TAC §305.125(5), by failing to properly operate and 
maintain the facility and all of its systems of collection, treatment, 
and disposal; TPDES Permit Number WQ0010748001, Monitoring 
and Reporting Requirements Number 2 and 30 TAC §305.125(1) and 

§319.11(c), by failing to analyze the effluent according to test methods 
specified in 40 Code of Federal Regulations (CFR) Part 136 or more 
recent editions of Standard Methods for the Examination of Water 
and Wastewater than those cited in Part 136; TPDES Permit Number 
WQ0010748001, Monitoring and Reporting Requirements Number 
1 and 30 TAC §§305.125(1), 305.125(11)(A), and 319.4, by failing 
to monitor dissolved oxygen once per week by grab sample; TPDES 
Permit Number WQ0010748001, Operational Requirements Number 
1 and 30 TAC §305.125(1) and §319.7(c), by failing to maintain 
process control, maintenance, and operations records at the facility 
site, or make readily available for review by a TCEQ representative, 
for a period of three years; TPDES Permit Number WQ0010748001, 
Monitoring and Reporting Requirements Number 1 and 30 TAC 
§319.7(d), by failing to submit monthly discharge monitoring reports 
by the 20th day of the following month; PENALTY: $26,325; EN
FORCEMENT COORDINATOR: Jorge Ibarra, P.E., (817) 588-5890; 
REGIONAL OFFICE: 6300 Ocean Drive, Suite 1200, Corpus Christi, 
Texas 78412-5839, (361) 825-3100. 

(23) COMPANY: Pilgrim’s Pride Corporation; DOCKET NUMBER: 
2010-1564-IWD-E; IDENTIFIER: RN104306501; LOCATION: 
Nacogdoches, Nacogdoches County; TYPE OF FACILITY: poultry 
slaughter and packaging plant; RULE VIOLATED: TPDES General 
Permit Number TXR05U391, Part III, Section A.5.(g) and (h), Pollu
tion Prevention Methods and Controls, by failing to conduct monthly 
and weekly inspections, as described in their Storm Water Pollution 
Prevention Plan (SWP3), Section 6(G), to determine the effectiveness 
of the good housekeeping measures, spill prevention and response 
measures, and erosion control measures; TPDES General Permit 
Number TXR05U391, Part III, Section A.7.(b), Annual Comprehen
sive Site Compliance Evaluation, by failing to conduct the annual 
comprehensive site compliance evaluation in 2008 and 2009; TPDES 
General Permit Number TXR05U391, Part III, Section E.3.(g), 
Signatory Requirements for Reports and Certifications and 30 TAC 
§305.128(c), by failing to include the required certification language 
on all reports relating to signatories; TPDES General Permit Number 
TXR05U391, Part III, Section D.1.(c), Discharges of Storm Water 
Runoff and (d) Reporting Requirements, by failing to conduct the 
annual hazardous metals monitoring; TPDES General Permit Number 
TXR05U391, Part V, Section U.2., Description of Potential Pollutants 
and Sources, by failing to indicate the location of cooking vents, plas
tic totes/containers storage areas, and plastic tote container washout 
areas in the site map; TPDES General Permit Number TXR05U391, 
Part III, Section E.4.(b), Noncompliance Notification and 30 TAC 
§305.125(9), by failing to notify the executive director and appropriate 
regional office orally within 24 hours and in writing within five work
ing days of the two unauthorized discharges that occurred on May 
2, 2010; the Code, §26.121(a)(1), by failing to prevent unauthorized 
discharges of wastewater into or adjacent to water in the state; and 
TPDES General Permit Number TXR05U391, Part II, Section B.5., 
Discharges of Storm Water Mixed with Non-Storm Water, 30 TAC 
§321.54(4), and the Code, §26.121(a)(1), by failing to isolate process 
wastewater from outside surface drainage by ditches, diking, or other 
suitable structures where necessary to provide adequate environmental 
protection; PENALTY: $8,149; ENFORCEMENT COORDINATOR: 
Jorge Ibarra, P.E., (817) 588-5890; REGIONAL OFFICE: 3870 Eastex 
Freeway, Beaumont, Texas 77703-1830, (409) 898-3838. 

(24) COMPANY: ROBBIE D. WOOD, INC.; DOCKET NUMBER: 
2010-1720-IHW-E; IDENTIFIER: RN101629814; LOCATION: 
Chambers County; TYPE OF FACILITY: hazardous waste trans
porter; RULE VIOLATED: 30 TAC §335.2(b), by causing, suffering, 
allowing or permitting the transportation of industrial solid waste 
to an unauthorized facility; ENFORCEMENT COORDINATOR: 
$2,500; ENFORCEMENT COORDINATOR: Rajesh Acharya, (512) 
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239-0577; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Hous
ton, Texas 77023-1452, (713) 767-3500. 

(25) COMPANY: SandRidge CO2, LLC; DOCKET NUMBER: 
2010-1743-AIR-E; IDENTIFIER: RN100825322; LOCATION: Fort 
Stockton, Pecos County; TYPE OF FACILITY: carbon dioxide 
compression plant; RULE VIOLATED: 30 TAC §116.115(c), THSC, 
§382.085(b), and Permit Number 73377, SC Numbers 3 and 4.B., by 
failing to conduct quarterly testing of the exhaust for Engines C-505 
and C-507; 30 TAC §122.145(2)(B) and THSC, §382.085(b), by 
failing to submit a semi-annual deviation report; 30 TAC §116.115(c), 
THSC, §382.085(b) and Permit Number 73377, SC Number 1, by 
failing to comply with the hourly allowable emissions rate; PENALTY: 
$66,128; ENFORCEMENT COORDINATOR: John Muennink, (361) 
825-3423; REGIONAL OFFICE: 3300 North A Street, Building 
4-107, Midland, Texas 79705-5406, (432) 570-5406. 

(26) COMPANY: SandRidge Energy, Inc.; DOCKET NUMBER: 
2010-1873-AIR-E; IDENTIFIER: RN105659130; LOCATION: San 
Leon, Galveston County; TYPE OF FACILITY: natural gas produc
tion; RULE VIOLATED: 30 TAC §101.4 and THSC, §382.085(b), 
by failing to prevent dust emissions which caused a nuisance; 
PENALTY: $950; ENFORCEMENT COORDINATOR: Nadia 
Hameed, 713-767-3629; REGIONAL OFFICE: 5425 Polk Avenue, 
Suite H, Houston, Texas 77023-1452, (713) 767-3500. 

(27) COMPANY: Sherwin Alumina, L.P.; DOCKET NUMBER: 
2010-1705-AIR-E; IDENTIFIER: RN102318847; LOCATION: Gre
gory, San Patricio County; TYPE OF FACILITY: alumina refining 
plant; RULE VIOLATED: 30 TAC §116.115(b) and (c), NSR Permit 
Number 19732, SC Numbers 1 and 5, and THSC, §382.085(b), by 
failing to prevent unauthorized emissions; PENALTY: $4,775; SEP 
offset amount of $1,910 applied to RC&D - Clean School Buses; 
ENFORCEMENT COORDINATOR: Raymond Marlow, P.G., (409) 
899-8785; REGIONAL OFFICE: 6300 Ocean Drive, Suite 1200, 
Corpus Christi, Texas 78412-5839. 

(28) COMPANY: SOUTH LAKE PARK SERVICES, INC.; DOCKET 
NUMBER: 2010-1324-PWS-E; IDENTIFIER: RN101199123; 
LOCATION: Southlake, Tarrant County; TYPE OF FACILITY: 
PWS; RULE VIOLATED: 30 TAC §290.109(c)(2)(A)(ii) and 
§290.122(c)(2)(A) and THSC, §341.033(d), by failing to collect rou
tine distribution water samples for coliform analysis and by failing to 
provide public notification of the failure to collect routine distribution 
water samples; 30 TAC §290.109(c)(3)(A)(ii) and §290.122(c)(2)(A), 
by failing to collect a set of repeat distribution coliform samples 
within 24 hours of being notified of a total coliform-positive sample 
result for routine samples and by failing to provide public notification 
for the failure to collect repeat distribution samples; PENALTY: 
$7,717; ENFORCEMENT COORDINATOR: Katy Schumann, (512) 
239-2602; REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth, 
Texas, 76118-6951. 

(29) COMPANY: The Dow Chemical Company; DOCKET NUM
BER: 2010-1450-AIR-E; IDENTIFIER: RN100225945; LOCATION: 
Freeport, Brazoria County; TYPE OF FACILITY: power genera
tion plant; RULE VIOLATED: 30 TAC §116.110(a) and THSC, 
§382.0518(a) and §382.085(b), by failing to submit applications for 
renewal prior to the expiration of two permits and continuing to 
operate without authorization after the permits expired; PENALTY: 
$96,975; SEP offset amount of $38,790 applied to Brazoria County -
Brazoria County Vehicle and Equipment Program; ENFORCEMENT 
COORDINATOR: Heather Podlipny, (512) 239-2603; REGIONAL 
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1452, 
(713) 767-3500. 

(30) COMPANY: United States Gypsum Company; DOCKET NUM
BER: 2010-1710-AIR-E; IDENTIFIER: RN100209618; LOCATION: 
Sweetwater, Nolan County; TYPE OF FACILITY: wallboard man
ufacturing; RULE VIOLATED: 30 TAC §§122.121, 122.133(2) 
and 122.241(b), 40 CFR, §70.5(a)(1)(iii), and THSC, §382.054 and 
§382.085(b), by failing to submit a renewal application at least  six  
months prior to the June 16, 2010 expiration of Site Operating Permit 
Number O-02572; PENALTY: $1,500; SEP offset amount of $4,200 
applied to RC&D - Abandoned Tire Clean-Up; ENFORCEMENT 
COORDINATOR: Audra Benoit, (409) 899-8799; REGIONAL OF
FICE: 1977 Industrial Boulevard, Abilene, Texas 79602-7833, (325) 
698-9674. 

(31) COMPANY: WESTWOOD WATER SUPPLY CORPORA
TION; DOCKET NUMBER: 2010-1713-MWD-E; IDENTIFIER: 
RN101610210; LOCATION: Jasper County; TYPE OF FACIL
ITY: municipal wastewater treatment; RULE VIOLATED: 30 TAC 
§305.125(1) and (5) and TPDES Permit Number WQ0011337001, 
Operational Requirements Number 4, by failing to maintain adequate 
safeguards to prevent the discharge of untreated or inadequately 
treated wastes during electrical power failures by means of alternate 
power sources, standby generators, and/or retention of inadequately 
treated wastewater; 30 TAC §305.125(1) and (5) and TPDES Permit 
Number WQ0011337001, Other Requirements Number 9, by failing 
to report to the TCEQ Beaumont Regional Office the amount of sludge 
removed from the facility each year; 30 TAC §305.125(1) and (11)(B) 
and TPDES Permit Number WQ0011337001, Sludge Provisions, 
Section II.E, by failing to maintain records related to sewage sludge 
use and disposal activities for a period of at least five years; 30 TAC 
§305.125(1) and (5) and §317.3(b)(3), and TPDES Permit Number 
WQ0011337001, Operational Requirements Number 1, by failing to 
ensure that all systems of collection, treatment, and disposal are prop
erly operated and maintained; 30 TAC §§305.125(1) and (5), 317.4(d), 
and 317.6(b)(3), and TPDES Permit Number WQ0011337001, Oper
ational Requirements Number 1, by failing to ensure that all systems 
of collection, treatment, and disposal are properly operated and 
maintained; 30 TAC §305.125(1) and §319.11(c) and TPDES Permit 
Number WQ0011337001, Monitoring and Reporting Requirements 
Number 2, by failing to comply with the specified test procedures 
for analysis of pollutants; 30 TAC §305.125(1) and (4), the Code, 
§26.121(a)(1), and TPDES Permit Number WQ0011337001, Permit 
Conditions Number 2.d, by failing to prevent the discharge of sludge 
into the receiving stream; 30 TAC §305.125(1) and (9) and TPDES 
Permit Number WQ0011337001, Monitoring and Reporting Require
ments Number 7.a, by failing to report an unauthorized discharge 
either orally or by facsimile transmission within 24 hours of becoming 
aware of the discharge, and in writing within five working days of the 
discharge; 30 TAC §305.125(1), the Code, §26.121(a)(1), and TPDES 
Permit Number WQ0011337001, Effluent Limitations and Monitoring 
Requirements Number 2, by failing to comply with permitted effluent 
limitations for chlorine residual; 30 TAC §305.125(1), (12), and (19) 
and TPDES Permit Number WQ0011337001, Permit Conditions 
Number 1.a, by failing to submit correct and accurate information in 
a report to the executive director; PENALTY: $26,740; SEP offset 
amount of $21,392 applied to RC&D - Pulling Underground Storage 
Tanks; ENFORCEMENT COORDINATOR: Evette Alvarado, (512) 
239-2573; REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont, 
Texas 77703-1830, (409) 898-3838. 
TRD-201100498 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: February 8, 2011 
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♦ ♦ ♦ 
Enforcement Orders 

An agreed order was entered regarding Hector Silva Sr., Docket No. 
2008-0377-PST-E on January 28, 2011 assessing $56,550 in adminis
trative penalties with $52,950 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Peipey Tang, Staff Attorney at (512) 239-3400, Texas Com
mission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding Briarwood Lutheran Ministries, 
Docket No. 2008-1421-MWD-E on January 28, 2011 assessing $6,025 
in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Samuel Short, Enforcement Coordinator at (512) 239-5363, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding City of Asherton, Docket No. 
2009-0176-MWD-E on January 28, 2011 assessing $2,540 in adminis
trative penalties with $508 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Samuel Short, Enforcement Coordinator at (512) 239-5363, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding City of Mart, Docket No. 2009
0639-MLM-E on January 28, 2011 assessing $22,164 in administrative 
penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Andrea Linson-Mgbeoduru, Enforcement Coordinator at 
(512) 239-1482, Texas Commission on Environmental Quality, P.O. 
Box 13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding City of Franklin, Docket No. 
2009-0852-MWD-E on January 28, 2011 assessing $47,310 in admin
istrative penalties. 

Information concerning any aspect of this order may be obtained 
by contacting Heather Brister, Enforcement Coordinator at (254) 
761-3034, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding KD ALLSEASON, INC. dba 
K D All Season 1, Docket No. 2009-1475-PST-E on January 28, 2011 
assessing $8,050 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Xavier Guerra, Staff Attorney at (210) 403-4016, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding Exxon Mobil Corporation, 
Docket No. 2009-1848-IHW-E on January 28, 2011 assessing $69,600 
in administrative penalties with $13,920 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Clinton Sims, Enforcement Coordinator at (512) 239-6933, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Biomedical Waste Solutions, 
LLC, Docket No. 2009-1861-MSW-E on January 28, 2011 assessing 
$48,496 in administrative penalties with $9,699 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Tate Barrett, Enforcement Coordinator at (713) 422-8968, 

Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding KINSER RANCH, LLC, 
Docket No. 2009-1937-MLM-E on January 28, 2011 assessing $6,300 
in administrative penalties with $1,260 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Danielle Porras, Enforcement Coordinator at (713) 767
3682, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding City of Dodd City, Docket No. 
2009-1954-MWD-E on January 28, 2011 assessing $14,645 in admin
istrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Phillip Goodwin, P.G., Staff Attorney at (512) 239-3400, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A default order was entered regarding Anna S. Fuller dba FULLER OIL 
CO., Dude Fuller dba Fuller Oil Co., and Prissy F. Knighten dba Fuller 
Oil Co., Docket No. 2009-2055-PST-E on January 28, 2011 assessing 
$5,425 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Sharesa Y. Alexander, Staff Attorney at (512) 239-3503, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding City of Port Arthur, Docket No. 
2010-0048-MSW-E on January 28, 2011 assessing $23,825 in admin
istrative penalties with $4,765 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Keith Frank, Enforcement Coordinator at (512) 239-1203, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Equistar Chemicals, LP, Docket 
No. 2010-0243-IHW-E on January 28, 2011 assessing $53,381 in ad
ministrative penalties with $10,676 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Michael Meyer, Enforcement Coordinator at (512) 
239-4492, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding Leticia Villarreal, Docket No. 
2010-0264-MLM-E on January 28, 2011 assessing $4,500 in adminis
trative penalties with $900 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Merrilee Hupp, Enforcement Coordinator at (512) 
239-4490, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

A default and shutdown order was entered regarding Jerry F. Waneck, 
Docket No. 2010-0377-PST-E on January 28, 2011 assessing $7,496 
in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Tammy Mitchell, Staff Attorney at (512) 239-0736, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

A default order was entered regarding Greg Larson and Karla Larson, 
Docket No. 2010-0385-OSS-E on January 28, 2011 assessing $525 in 
administrative penalties. 
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Information concerning any aspect of this order may be obtained by 
contacting Sharesa Y. Alexander, Staff Attorney at (512) 239-3503, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Jose Marco Rico, Martha Rico 
and Regina Tovar, Docket No. 2010-0442-MSW-E on January 28, 
2011 assessing $2,500 in administrative penalties with $500 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Rajesh Acharya, Enforcement Coordinator at (512) 239
0577, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

A default order was entered regarding Lisa Glenn dba Grow Baby 
Grow, Docket No. 2010-0482-LII-E on January 28, 2011 assessing 
$745 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Sharesa Y. Alexander, Staff Attorney at (512) 239-3503, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A default order was entered regarding Erasmo Garcia, Docket No. 
2010-0496-OSS-E on January 28, 2011 assessing $262 in administra
tive penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Sharesa Y. Alexander, Staff Attorney at (512) 239-3503, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Jose E. Alvarez dba Klassic 
Paint & Body Shop, Docket No. 2010-0573-AIR-E on January 28, 
2011 assessing $1,575 in administrative penalties with $315 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Miriam Hall, Enforcement Coordinator at (512) 239-1044, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding ECO-KEEPER, LLC dba 
CENTRAL DISPOSAL SERVICE, Docket No. 2010-0594-MSW-E 
on January 28, 2011 assessing $1,500 in administrative penalties with 
$300 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Danielle Porras, Enforcement Coordinator at (512) 239
4495, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Chevron Phillips Chemical 
Company LP, Docket No. 2010-0607-AIR-E on January 28, 2011 
assessing $527,900 in administrative penalties with $105,580 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Heather Podlipny, Enforcement Coordinator at (512) 239
2603, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Shell Oil Company and Shell 
Chemical LP, Docket No. 2010-0609-AIR-E on January 28, 2011 as
sessing $40,000 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Rebecca Johnson, Enforcement Coordinator at (361) 825
3420, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

A default order was entered regarding LONDONDERRY EN
TERPRISES, INC. dba New Londonderry Food Mart, Docket No. 

2010-0611-PST-E on January 28, 2011 assessing $24,659 in admin
istrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Tammy L. Mitchell, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding Mary Alice Gonzalez dba Skate 
Plex, Docket No. 2010-0681-PWS-E on January 28, 2011 assessing 
$2,394 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Rebecca Clausewitz, Enforcement Coordinator at (210) 
403-4012, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding PAUL A. SAKAI dba SAKAI 
FARMS, Docket No. 2010-0707-MSW-E on January 28, 2011 assess
ing $250 in administrative penalties with $50 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Brianna Carlson, Enforcement Coordinator at (956) 430
6021, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Akzo Nobel Surface Chemistry 
LLC, Docket No. 2010-0738-AIR-E on January 28, 2011 assessing 
$15,960 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Kirk Schoppe, Enforcement Coordinator at (512) 239-0489, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A default order was entered regarding Robert Wood Vance, Docket No. 
2010-0739-LII-E on January 28, 2011 assessing $262 in administrative 
penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Sharesa Y. Alexander, Staff Attorney at (512) 239-3503, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Stanlely Haedge dba KOW Cas
tle Dairy, Docket No. 2010-0744-AGR-E on January 28, 2011 assess
ing $525 in administrative penalties with $105 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Harvey Wilson, Enforcement Coordinator at (512) 
239-0321, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding Roberto Ortega dba Ortega’s 
Lawn and Trees Service, Docket No. 2010-0754-LII-E on January 28, 
2011 assessing $225 in administrative penalties with $45 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Gena Hawkins, Enforcement Coordinator at (512) 
239-2583, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding Yeung Realty, Inc. dba Stop & 
Go 1 and  Stop  & Go 2, Docket No. 2010-0805-PST-E on January 28, 
2011 assessing $7,018 in administrative penalties with $1,402 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Todd Huddleson, Enforcement Coordinator at (512) 239
2541, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
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A default order was entered regarding Daniel Galvan, Jr., Docket No. 
2010-0813-WOC-E on January 28, 2011 assessing $3,750 in adminis
trative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Sharesa Y. Alexander, Staff Attorney at (512) 239-3503, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A default order was entered regarding Ramon Aguilar, Docket No. 
2010-0832-PST-E on January 28, 2011 assessing $4,900 in adminis
trative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Sharesa Y. Alexander, Staff Attorney at (512) 239-3503, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Flint Hills Resources, LP, 
Docket No. 2010-0854-AIR-E on January 28, 2011 assessing $70,382 
in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Rebecca Johnson, Enforcement Coordinator at (361) 825
3420, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

A default order was entered regarding Joe F. Slater, Docket No. 2010
0858-LII-E on January 28, 2011 assessing $1,681 in administrative 
penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Stephanie Frazee, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding Robert William Strona dba 
Kings X Dairy, Docket No. 2010-0863-AGR-E on January 28, 2011 
assessing $8,940 in administrative penalties. 

Information concerning any aspect of this order may be obtained 
by contacting Steve Villatoro, Enforcement Coordinator at (512) 
239-4930, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding CVS Pharmacy, Inc., Docket 
No. 2010-0869-PWS-E on January 28, 2011 assessing $7,281 in ad
ministrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Andrea Linson-Mgbeoduru, Enforcement Coordinator at 
(512) 239-1482, Texas Commission on Environmental Quality, P.O. 
Box 13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding Robert James Williamson dba 
Aspen Tree and Landscape, Docket No. 2010-0885-LII-E on January 
28, 2011 assessing $1,575 in administrative penalties with $315 de
ferred. 

Information concerning any aspect of this order may be obtained by 
contacting James Nolan, Enforcement Coordinator at (512) 239-6634, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Good Shepherd Residential 
Treatment Centre, Inc., Docket No. 2010-0892-PWS-E on January 28, 
2011 assessing $210 in administrative penalties with $42 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Rebecca Clausewitz, Enforcement Coordinator at (210) 
403-4012, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding MURPHY OIL USA, INC. dba 
Murphy USA 6553, Docket No. 2010-0897-PST-E on January 28, 
2011 assessing $6,620 in administrative penalties with $1,324 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Philip Aldridge, Enforcement Coordinator at (512) 239
0855, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Craig E. Adams, Docket No. 
2010-0902-PWS-E on January 28, 2011 assessing $2,068 in adminis
trative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Stephen Thompson, Enforcement Coordinator at (512) 239
2558, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Rancho Sienna KC, LP, Docket 
No. 2010-0918-EAQ-E on January 28, 2011 assessing $4,500 in ad
ministrative penalties with $900 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Marty Hott, Enforcement Coordinator at (512) 239-2587, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Eagle Rock Field Services, L.P., 
Docket No. 2010-0920-AIR-E on January 28, 2011 assessing $2,400 
in administrative penalties with $480 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Heather Podlipny, Enforcement Coordinator at (512) 239
2603, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Q M MARKETS, INC. dba 
Quick Mart 2, Docket No. 2010-0925-PST-E on January 28, 2011 as
sessing $8,550 in administrative penalties with $1,710 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Mike Pace, Enforcement Coordinator at (817) 588-5933, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Charania, Inc., Docket No. 
2010-0933-PST-E on January 28, 2011 assessing $3,675 in adminis
trative penalties with $735 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Thomas Jecha, P.G., Enforcement Coordinator at (512) 239
2576, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Rhodia Inc., Docket No. 2010
0951-AIR-E on January 28, 2011 assessing $3,360 in administrative 
penalties with $672 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Kirk Schoppe, Enforcement Coordinator at (512) 239-0489, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding AMAKANOJIYA, INC dba 
Walkers Food Store, Docket No. 2010-0953-PST-E on January 28, 
2011 assessing $3,415 in administrative penalties with $683 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Michael Meyer, Enforcement Coordinator at (512) 
239-4492, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 
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An agreed order was entered regarding Laredo Paving, Inc., Docket 
No. 2010-0954-AIR-E on January 28, 2011 assessing $1,050 in ad
ministrative penalties with $210 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Kirk Schoppe, Enforcement Coordinator at (512) 239-0489, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding City of Collinsville, Docket No. 
2010-0963-PWS-E on January 28, 2011 assessing $1,925 in adminis
trative penalties with $385 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Stephen Thompson, Enforcement Coordinator at (512) 239
2558, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Craftmasters Powder Coating, 
Inc., Docket No. 2010-0970-AIR-E on January 28, 2011 assessing 
$3,270 in administrative penalties with $654 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Audra Benoit, Enforcement Coordinator at (409) 899-8799, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Pencco, Inc., Docket No. 2010
0989-AIR-E on January 28, 2011 assessing $1,090 in administrative 
penalties with $218 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting James Nolan, Enforcement Coordinator at (512) 239-6634, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Devon Gas Services, L.P., 
Docket No. 2010-0995-AIR-E on January 28, 2011 assessing $2,350 
in administrative penalties with $470 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Todd Huddleson, Enforcement Coordinator at (512) 239
2541, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Chris L. Mayberry, Docket No. 
2010-1011-LII-E on January 28, 2011 assessing $255 in administrative 
penalties with $51 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Heather Podlipny, Enforcement Coordinator at (512) 239
2603, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding STEINHAGEN OIL COM
PANY, INC. dba Fastlane No. 28, Docket No. 2010-1014-PST-E on 
January 28, 2011 assessing $11,878 in administrative penalties with 
$2,375 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Philip Aldridge, Enforcement Coordinator at (512) 239
0855, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Thomas B. Stucker, Docket No. 
2010-1024-PWS-E on January 28, 2011 assessing $10,612 in adminis
trative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Katy Schumann, Enforcement Coordinator at (512) 239
2602, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Gulf Coast Waste Disposal Au
thority, Docket No. 2010-1032-IWD-E on January 28, 2011 assessing 
$14,175 in administrative penalties with $2,835 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Harvey Wilson, Enforcement Coordinator at (512) 
239-0321, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding Independent Oil Company dba 
Fuel Mart, Docket No. 2010-1042-PST-E on January 28, 2011 assess
ing $4,500 in administrative penalties with $900 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Mike Pace, Enforcement Coordinator at (817) 588-5933, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Joseph David Fitts, Docket No. 
2010-1049-PST-E on January 28, 2011 assessing $2,625 in adminis
trative penalties with $525 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Keith Frank, Enforcement Coordinator at (512) 239-1203, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding City of Bremond, Docket No. 
2010-1053-MWD-E on January 28, 2011 assessing $4,940 in adminis
trative penalties with $988 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jeremy Escobar, Enforcement Coordinator at (361) 825
3422, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Texas Lehigh Cement Company 
LP, Docket No. 2010-1057-MWD-E on January 28, 2011 assessing 
$2,080 in administrative penalties with $416 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Lanae Foard, Enforcement Coordinator at (512) 239-2554, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding E. I. du Pont de Nemours and 
Company, Docket No. 2010-1058-AIR-E on January 28, 2011 assess
ing $7,875 in administrative penalties with $1,575 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Miriam Hall, Enforcement Coordinator at (512) 239-1044, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding GOODRICH CORPORATION, 
Docket No. 2010-1061-IHW-E on January 28, 2011 assessing $6,469 
in administrative penalties with $1,293 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Keith Frank, Enforcement Coordinator at (512) 239-1203, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding City of Teague, Docket No. 
2010-1067-PWS-E on January 28, 2011 assessing $4,092 in adminis
trative penalties with $818 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Stephen Thompson, Enforcement Coordinator at (512) 239
2558, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
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An agreed order was entered regarding Flying J Inc. dba Fllying J 
Travel Plaza Orange, Docket No. 2010-1071-PST-E on January 28, 
2011 assessing $9,278 in administrative penalties with $1,855 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Judy Kluge, Enforcement Coordinator at (817) 588-5825, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding MEMC Pasadena, Inc., Docket 
No. 2010-1078-AIR-E on January 28, 2011 assessing $6,604 in ad
ministrative penalties with $1,320 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Kimberly Morales, Enforcement Coordinator at (713) 422
8938, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding NABIL ENTERPRISES, INC. 
dba Shop N’ Go 9, Docket No. 2010-1083-PST-E on January 28, 2011 
assessing $8,650 in administrative penalties with $1,730 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Tate Barrett, Enforcement Coordinator at (713) 422-8968, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding RTI Hot Mix, Ltd., Docket No. 
2010-1092-MLM-E on January 28, 2011 assessing $3,300 in adminis
trative penalties with $660 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Samuel Short, Enforcement Coordinator at (512) 239-5363, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding STAR FUELS, INC. dba Star 
Fuels Clarewood, Docket No. 2010-1098-PST-E on January 28, 2011 
assessing $10,396 in administrative penalties with $2,079 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Philip Aldridge, Enforcement Coordinator at (512) 239
0855, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Swenson Water Supply Corpo
ration, Docket No. 2010-1106-PWS-E on January 28, 2011 assessing 
$170 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Rebecca Clausewitz, Enforcement Coordinator at (210) 
403-4012, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding Dauva, LLC dba One Stop 
Mart, Docket No. 2010-1107-PST-E on January 28, 2011 assessing 
$3,765 in administrative penalties with $753 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Tate Barrett, Enforcement Coordinator at (713) 422-8968, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding City of Blanket, Docket No. 
2010-1110-MWD-E on January 28, 2011 assessing $2,314 in adminis
trative penalties with $462 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Marty Hott, Enforcement Coordinator at (512) 239-2587, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Southwest Shipyard, L.P., 
Docket No. 2010-1129-PWS-E on January 28, 2011 assessing $12,388 
in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Rebecca Clausewitz, Enforcement Coordinator at (210) 
403-4012, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding NOORANI & BROTHERS, 
INC. dba Shop N Go, Docket No. 2010-1131-PST-E on January 28, 
2011 assessing $4,100 in administrative penalties with $820 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Keith Frank, Enforcement Coordinator at (512) 239-1203, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Woochun Chung dba Bay Tex
aco, Docket No. 2010-1142-PST-E on January 28, 2011 assessing 
$2,515 in administrative penalties with $503 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Michael Meyer, Enforcement Coordinator at (512) 
239-4492, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding ADIL AND WASEEM INC. 
dba Shoop-N-Go, Docket No. 2010-1146-PST-E on January 28, 2011 
assessing $4,840 in administrative penalties with $968 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Rajesh Acharya, Enforcement Coordinator at (512) 239
0577, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Citgo Refining and Chemicals 
Company L.P., Docket No. 2010-1150-AIR-E on January 28, 2011 
assessing $10,000 in administrative penalties with $2,000 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Rebecca Johnson, Enforcement Coordinator at (361) 825
3420, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding RETAIL MAX INC. dba Step 
N Go, Docket No. 2010-1170-PST-E on January 28, 2011 assessing 
$9,675 in administrative penalties with $1,935 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Judy Kluge, Enforcement Coordinator at (817) 588-5825, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Wright City Water Supply Cor
poration, Docket No. 2010-1172-PWS-E on January 28, 2011 assess
ing $166 in administrative penalties with $33 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Epifanio Villareal, Enforcement Coordinator at (361) 825
3425, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Brazoria County Municipal 
Utility District No. 21, Docket No. 2010-1176-MWD-E on January 
28, 2011 assessing $14,300 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Marty Hott, Enforcement Coordinator at (512) 239-2587, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
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An agreed order was entered regarding Pikoff Enterprise, Inc., Docket 
No. 2010-1203-EAQ-E on January 28, 2011 assessing $4,000 in ad
ministrative penalties with $800 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jordan Jones, Enforcement Coordinator at (512) 239-2569, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding City of Waelder, Docket No. 
2010-1215-MWD-E on January 28, 2011 assessing $1,800 in adminis
trative penalties with $360 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Lanae Foard, Enforcement Coordinator at (512) 239-2554, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Saeed Zoobairie dba OSasis 
Mart, Docket No. 2010-1219-PST-E on January 28, 2011 assessing 
$4,241 in administrative penalties with $848 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Thomas Greimel, Enforcement Coordinator at (512) 239
5690, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Budget Rent-A-Car of El Paso, 
Inc., Docket No. 2010-1223-AIR-E on January 28, 2011 assessing 
$900 in administrative penalties with $180 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Kirk Schoppe, Enforcement Coordinator at (512) 239-0489, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding PARKWAY FOOD MART, 
INC dba Parkway Food Mart, Docket No. 2010-1229-PST-E on Jan
uary 28, 2011 assessing $5,406 in administrative penalties with $1,081 
deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Andrea Park, Enforcement Coordinator at (512) 239-4575, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding City of Bellville, Docket No. 
2010-1260-MWD-E on January 28, 2011 assessing $2,640 in adminis
trative penalties with $528 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jordan Jones, Enforcement Coordinator at (512) 239-2569, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Enterprise Products Operating 
LLC, Docket No. 2010-1261-AIR-E on January 28, 2011 assessing 
$1,320 in administrative penalties with $264 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Todd Huddleson, Enforcement Coordinator at (512) 239
2541, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding City of Hallsville, Docket No. 
2010-1263-MWD-E on January 28, 2011 assessing $5,420 in adminis
trative penalties. 

Information concerning any aspect of this order may be obtained 
by contacting Heather Brister, Enforcement Coordinator at (254) 
761-3034, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding Lone Star Industries, Inc. dba 
Buzzi Unicem USA, Docket No. 2010-1266-AIR-E on January 28, 
2011 assessing $1,360 in administrative penalties with $272 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Heather Podlipny, Enforcement Coordinator at (512) 239
2603, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding NOGALES PRODUCE, INC. 
dba Nogales Produce, Docket No. 2010-1290-PST-E on January 28, 
2011 assessing $12,193 in administrative penalties with $2,438 de
ferred. 

Information concerning any aspect of this order may be obtained by 
contacting Judy Kluge, Enforcement Coordinator at (817) 588-5825, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Elgin-Butler Company, Docket 
No. 2010-1292-AIR-E on January 28, 2011 assessing $7,000 in ad
ministrative penalties with $1,400 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Raymond Marlow, P.G., Enforcement Coordinator at (409) 
899-8785, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding RAHEELA ENTERPRISES 
INC. dba Fast Break Texaco, Docket No. 2010-1481-PST-E on Jan
uary 28, 2011 assessing $2,000 in administrative penalties with $400 
deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Cara Windle, Enforcement Coordinator at (512) 239-2581, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding DCP Midstream, LP, Docket 
No. 2010-1511-AIR-E on January 28, 2011 assessing $23,875 in ad
ministrative penalties with $4,775 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting John Muennink, Enforcement Coordinator at (361) 825
3423, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An order was entered regarding Downstream Environmental, L.L.C., 
Docket No. 2009-0862-MSW-E on January 31, 2011 assessing 
$18,360 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Danielle Porras, Enforcement Coordinator at (713) 767
3682, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Prism Gas Systems I, L.P., 
Docket No. 2010-0887-AIR-E on January 28, 2011 assessing $54,800 
in administrative penalties with $10,960 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Kirk Schoppe, Enforcement Coordinator at (512) 239-0489, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A field citation was entered regarding Texans Texaco, Docket No. 
2010-1719-PST-E on January 28, 2011 assessing $875 in administra
tive penalties. 

Information concerning any aspect of this citation may be obtained 
by contacting Melissa Keller, Citation Coordinator at (512) 239-1769, 
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Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A field citation was entered regarding Zachary King, Docket No. 2010
1800-WOC-E on January 28, 2011 assessing $210 in administrative 
penalties. 

Information concerning any aspect of this citation may be obtained 
by contacting Melissa Keller, Citation Coordinator at (512) 239-1769, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A field citation was entered regarding Nouveau Construction and Tech
nology Services, LP, Docket No. 2010-1718-WQ-E on January 28, 
2011 assessing $700 in administrative penalties. 

Information concerning any aspect of this citation may be obtained 
by contacting Melissa Keller, Citation Coordinator at (512) 239-1769, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A field citation was entered regarding The Lane Construction Corpo
ration, Docket No. 2010-1784-WR-E on January 28, 2011 assessing 
$350 in administrative penalties. 

Information concerning any aspect of this citation may be obtained 
by contacting Melissa Keller, Citation Coordinator at (512) 239-1769, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A field citation was entered regarding 3-T Exploration, Inc., Docket 
No. 2010-1804-WR-E on January 28, 2011 assessing $350 in admin
istrative penalties. 

Information concerning any aspect of this citation may be obtained 
by contacting Melissa Keller, Citation Coordinator at (512) 239-1769, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
TRD-201100530 
LaDonna Castañuela 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: February 9, 2011 

Invitation to Public Comment for the Draft January 2011 Water 
Quality Management Plan Update 

The Texas Commission on Environmental Quality (TCEQ or commis
sion) announces the availability of the draft January 2011 Update to the 
Water Quality Management Plan for the State of Texas (draft WQMP 
update). 

The Water Quality Management Plan (WQMP) is developed and pro
mulgated in accordance with the requirements of federal Clean Water 
Act, §208. The draft WQMP update includes projected effluent lim
its of indicated domestic dischargers useful for water quality manage
ment planning in future permit actions. Once the commission certifies 
a WQMP update, the update is submitted to the United States Environ
mental Protection Agency (EPA) for approval. For some Texas Pol
lutant Discharge Elimination System (TPDES) permits, the EPA’s ap
proval of a corresponding WQMP update is a necessary precondition to 
TPDES permit issuance by the commission. The draft WQMP update 
may contain service area populations for listed wastewater treatment 
facilities, designated management agency information, and total max
imum daily load (TMDL) updates. 

A copy of the draft January 2011 WQMP update may 
be found on the commission’s Web site located at 

http://www.tceq.texas.gov/nav/eq/eq_wqmp.html. A copy of the draft 
may also be viewed at the TCEQ Library, Building A, 12100 Park 
35 Circle, Austin, Texas. 

Written comments on the draft WQMP update may be submitted to 
Nancy Vignali, Texas Commission on Environmental Quality, Water 
Quality Division, MC 150, P.O. Box 13087, Austin, Texas 78711-3087. 
Comments may also be faxed to (512) 239-4420, but must be followed 
up with the submission and receipt of the written comments within 
three working days of when they were faxed. Written comments must 
be submitted no later than 5:00 p.m. on March 21, 2011. For further 
information, or questions, please contact Ms. Vignali at (512) 239
1303 or by e-mail at nvignali@tceq.texas.gov. 
TRD-201100497 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Filed: February 8, 2011 

Notice of Issuance of a New Air Quality Standard Permit for 
Oil and Gas Handling and Production Facilities 

The Texas Commission on Environmental Quality (TCEQ or commis
sion) is issuing a new standard permit for oil and gas handling and pro
duction facilities under Texas Health and Safety Code (THSC), Texas 
Clean Air Act, §382.05195, Standard Permit, and Title 30 Texas Ad
ministrative Code (30 TAC) Chapter 116, Subchapter F, Standard Per
mits. The standard permit for oil and gas handling and production fa
cilities will be effective April 1, 2011. 

Copies of the standard permit for oil and gas handling and pro
duction facilities may be obtained from the TCEQ Web site at: 
http://www.tceq.state.tx.us/permitting/air/nav/standard.html, or by 
contacting the TCEQ, Office of Permitting and Registration, Air 
Permits Division, at (512) 239-1250, or Beecher Cameron at (512) 
239-1495. 

OVERVIEW OF AIR QUALITY STANDARD PERMIT 

The commission is issuing a new non-rule standard permit for the 
construction and modification of oil and gas facilities in Archer, 
Bosque, Clay, Comanche, Cooke, Coryell, Dallas, Denton, Eastland, 
Ellis, Erath, Hill, Hood, Jack, Johnson, Montague, Palo Pinto, Parker, 
Shackelford, Stephens, Somervell, Tarrant, and Wise counties. The 
standard permit in 30 TAC §116.620, Installation and/or Modification 
of Oil and Gas Facilities, will remain effective in the other counties 
of the state. The new standard permit is issued to provide an updated, 
comprehensive, and protective authorization for many common oil and 
gas sites in the  affected counties. The new standard permit includes 
operating specifications and emissions limitations for typical equip
ment (facilities) during normal operation, which includes production 
and planned maintenance, startup, and shutdown. The standard permit 
will specifically address the appropriateness of multiple authorizations 
at one contiguous property and would reference the many new federal 
standards which have been promulgated by the United States Envi
ronmental Protection Agency, as well as include revised criteria for 
registration and changes at existing, authorized sites. 

PUBLIC NOTICE AND COMMENT PERIOD 

As required by 30 TAC §116.603, Public Participation in Issuance of 
Standard Permits, the TCEQ published notice of the proposed stan
dard permit in the Texas Register and newspapers of the largest general 
circulation in the following metropolitan areas: Austin, Fort Worth, 
Houston, Midland, Amarillo, Brownsville, and Tyler. The notice was 
published in the August 13, 2010, edition of the Texas Register (35 
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TexReg 7109), and the public comment period ended on October 1, 
2010. 

PUBLIC MEETING 

The TCEQ held a public meeting on the proposed standard permit on 
September 14, 2010, in Austin, Texas. 222 commenters submitted 
comments during the public comment period which closed on Octo
ber 1, 2010. 

ANALYSIS OF COMMENTS 

The commenters included the following: Representative Lon Burnam; 
Representative James Keffer; Senator Wendy Davis; Senator Robert 
Nichols; Senator Kel Seliger; Representative Warren Chisum; Repre
sentative Wayne Christian; Representative Tom Craddick; Represen
tative Kelly Hancock; Representative Rick Hardcastle; Representative 
Ken Legler; Representative Randy Weber; City of Fort Worth; Akzo 
Noble; Anadarko Petroleum Corporation; Argyle-Bartonville Commu
nities Alliance; Bart May Trucking; British Petroleum America Pro
duction Company; Bridgeport Chamber of Commerce; Christian & 
White Properties; Cirrus Environmental Corporation; ConocoPhillips; 
Devon Energy Corporation; Environmental Defense Fund; El Paso 
Corporation; EnCana Oil & Gas USA Inc.; United States Environmen
tal Protection Agency, Region 6; Energy Transfer Company; ERM; 
ExTerran; ExxonMobil Production; Fasken Oil and Ranch, Ltd.; Fort 
Worth Crushed Stone, LLC; Fountain Quail Water Management; Gas 
Processors Association; Harris County Public Health & Environmen
tal Services; Hy-Bon; Jerry Lang Combustion Consulting; Jones-Blair 
Paint Co.; Kinder Morgan, Inc.; Lone Star Chapter of the Sierra Club; 
M.E. Operating and Services, Inc.; Markwest Energy Partners; Noble 
Energy Inc.; Nord On Corporation; NorTex; Old Town Neighborhood 
Association; Parrish Field Services; Permian Basin Petroleum Asso
ciation; Pioneer Natural Resources USA, Inc.; PS

TORD OPST Corpo
ration; Shell Global Solutions; Shell Exploration & Production Com
pany; Texas Alliance of Energy Producers; Targa Resources Partners, 
LP; Texas Pipeline Association; Texans for Responsible and Account
able Energy Development; Texas Oil and Gas Association; Earthworks 
Texas Oil and Gas Accountability Project; Texas Independent Produc
ers & Royalty Owners Association; Texas Pipeline Association; Mayor 
Calvin Tillman of DISH; Weisman Engineering; and 124 various indi
viduals. 

Summaries of the comments and the commission’s response may be 
found at: http://www.tceq.state.tx.us/permitting/air/nav/standard.html. 
TRD-201100467 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Filed: February 7, 2011 

Notice of Opportunity to Comment on Agreed Orders of 
Administrative Enforcement Actions 

The Texas Commission on Environmental Quality (TCEQ or commis
sion) staff is providing an opportunity for written public comment on 
the listed Agreed Orders (AOs) in accordance with Texas Water Code 
(TWC), §7.075. Section 7.075 requires that before the commission 
may approve the AOs, the commission shall allow the public an op
portunity to submit written comments on the proposed AOs. Section 
7.075 requires that notice of the opportunity to comment must be pub
lished in the  Texas Register no later than the 30th day before the date on 
which the public comment period closes, which in this case is March 
18, 2011. Section 7.075 also requires that the commission promptly 
consider any written comments received and that the commission may 

withdraw or withhold approval of an AO if a comment discloses facts 
or considerations that indicate that consent is inappropriate, improper, 
inadequate, or inconsistent with the requirements of the statutes and 
rules within the commission’s jurisdiction or the commission’s orders 
and permits issued in accordance with the commission’s regulatory au
thority. Additional notice of changes to a proposed AO is not required 
to be published if those changes are made in response to written com
ments. 

A copy of each proposed AO is available for public inspection at both 
the commission’s central office, located at 12100 Park 35 Circle, Build
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap
plicable regional office listed as follows. Written comments about an 
AO should be sent to the attorney designated for the AO at the com
mission’s central office at P.O. Box 13087, MC 175, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on March 18, 2011. 
Comments may also be sent by facsimile machine to the attorney at 
(512) 239-3434. The designated attorney is available to discuss the 
AO and/or the comment procedure at the listed phone number; how
ever, §7.075 provides that comments on an AO shall be submitted to 
the commission in writing. 

(1) COMPANY: 610 ENTERPRISES INC. d/b/a 610 Valero; 
DOCKET NUMBER: 2010-0993-PST-E; TCEQ ID NUMBER: 
RN102649449; LOCATION: 9605 Stella Link Road, Houston, Har
ris County; TYPE OF FACILITY: four underground storage tanks 
(USTs) and a convenience store with retail sales of gasoline; RULES 
VIOLATED: Texas Health and Safety Code (THSC), §382.085(b) 
and 30 TAC §115.246(1), by failing to maintain all required Stage 
II records at the station and make them immediately available for 
review upon request by agency personnel; THSC, §382.085(b) and 30 
TAC §115.245(2), by failing to verify proper operation of the Stage 
II equipment at least once every 12 months; and THSC, §382.085(b) 
and 30 TAC §115.242(3), by failing to maintain the Stage II vapor 
recovery system in proper operating condition and free of defects 
that would impair the effectiveness of the system, including but not 
limited to absence or disconnection of any component that is the part 
of the approved system; PENALTY: $8,896; STAFF ATTORNEY: 
Anna Treadwell, Litigation Division, MC 175, (512) 239-0974; 
REGIONAL OFFICE: Houston Regional Office, 5425 Polk Avenue, 
Suite H, Houston, Texas 77023-1452, (713) 767-3500. 

(2) COMPANY: Ace Pumping & Septic Services, Inc.; DOCKET 
NUMBER: 2010-0060-SLG-E; TCEQ ID NUMBER: RN103916227; 
LOCATION: 200 Knox Road, Tolar, Hood County; TYPE OF FA
CILITY: registered domestic septage sludge transportation service 
company; RULES VIOLATED: 30 TAC §312.143, by failing to de
posit domestic septage at an authorized disposal facility; PENALTY: 
$14,669; STAFF ATTORNEY: Stephanie J. Frazee, Litigation Divi
sion, MC 175, (512) 239-3693; REGIONAL OFFICE: Dallas-Fort 
Worth Regional Office, 2309 Gravel Drive, Fort Worth, Texas 
76118-6951, (817) 588-5800. 

(3) COMPANY: Ascend Performance Materials, LLC; DOCKET 
NUMBER: 2009-1997-AIR-E; TCEQ ID NUMBER: RN100238682; 
LOCATION: eight miles south of the Highway 35 and Farm-to-Market 
(FM) Road 2917 intersection on FM Road 2917, Alvin, Brazoria; 
TYPE OF FACILITY: petrochemical plant; RULES VIOLATED: 
30 TAC §§101.20(3), 116.115(b)(2)(F) and (c), and 115.722(c)(2), 
THSC, §382.085(b), and New Source Review Permit Numbers 38336, 
PSD-TX-910, and N-011, Special Conditions Number 1; 30 TAC 
§101.201(b)(1)(H) and THSC, §382.085(b), by failing to properly 
report the July 19, 2009 emissions event; 30 TAC §112.143(4) and 
§122.145(2)(A), Federal Operating Permit Number O-02325 General 
Terms and Conditions, and THSC, §382.085(b), by failing to submit a 
complete and accurate semi-annual deviation report for the December 
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1, 2008 - May 31, 2009 reporting period; 30 TAC §116.110(a) and 
§116.770(a) and THSC, §382.0518(a) and §382.085(b), by failing 
to obtain proper authorization to operate a previously grandfathered 
emissions source; 30 TAC §122.143(4) and §122.210(a), Federal 
Operating Permit Number O-02325 Special Terms and Conditions 
Number 19(B), and THSC, §382.085(b), by failing to timely incorpo
rate New Source Review Permit Number 48895 into Federal Operating 
Permit Number O-02325; 30 TAC §116.115(c) and §101.20(3), New 
Source Review Permit Numbers 18251 and N-011 Special Conditions 
Number 1, New Source Review Permit Numbers 38336, PSD-TX-910, 
and N-011 Special Conditions Number 1, and THSC, §382.085(b), 
by failing to comply with permitted emissions limits during an emis
sions event; and 30 TAC §116.115(c), New Source Review Permit 
Numbers 18251 and N-011 Special Conditions Number 1, and THSC, 
§382.085(b), by failing to comply with permitted emissions limits 
during an emissions event; PENALTY: $65,564; Supplemental Envi
ronmental Projects offset amount of $32,782 to be applied to Brazoria 
County - Brazoria County Vehicle and Equipment Program; STAFF 
ATTORNEY: Jeffrey Huhn, Litigation Division, MC R-12, (210) 
403-4023; REGIONAL OFFICE: Houston Regional Office, 5425 Polk 
Avenue, Suite H, Houston, Texas 77023-1452, (713) 767-3500. 

(4) COMPANY: Reynaldo Diaz d/b/a MIS 5819; DOCKET NUM
BER: 2009-1547-PST-E; TCEQ ID NUMBER: RN104089081; LO
CATION: 2502 West Business Highway 83, Mission, Hidalgo County; 
TYPE OF FACILITY: two USTs and a convenience store with retail 
sales of gasoline; RULES VIOLATED: 30 TAC §334.7(d)(3), by fail
ing to notify the agency of any change or additional information re
garding the USTs within 30 days of the occurrence of the change or ad
dition; 30 TAC §334.8(c)(5)(A)(i) and TWC, §26.3467(a), by failing 
to make available to a common carrier a valid, current TCEQ delivery 
certificate before accepting delivery of a regulated substance into the 
USTs; 30 TAC §37.815(a) and (b), by failing to demonstrate acceptable 
financial assurance for taking corrective action and for compensating 
third parties for bodily injury and property damage caused by acci
dental releases arising from the operation of petroleum USTs; 30 TAC 
§334.49(c)(4) and TWC, §26.3475(d), by failing to have the cathodic 
protection system inspected and tested for operability and adequacy of 
protection at a frequency of at least once every three years; and 30 TAC 
§334.54(c)(1), by failing to properly perform the temporary removal 
of a UST system from service; PENALTY: $13,361; STAFF ATTOR
NEY: Xavier Guerra, Litigation Division, MC R-13, (210) 403-4016; 
REGIONAL OFFICE: Harlingen Regional Office, 1804 West Jeffer
son Avenue, Harlingen, Texas 78550-5247, (956) 425-6010. 

(5) COMPANY: Roy Harris; DOCKET NUMBER: 2010-1520-MSW
E; TCEQ ID NUMBER: RN105727218; LOCATION: Lot 10, Kin
ney County Ranch Estates, Brackettville, Kinney County; TYPE OF 
FACILITY: unauthorized waste disposal site; RULES VIOLATED: 30 
TAC §330.15(c), by failing to prevent the unauthorized disposal of 
municipal solid waste (MSW); PENALTY: $2,625; STAFF ATTOR
NEY: Mike Fishburn, Litigation Division, MC 175, (512) 239-0635; 
REGIONAL OFFICE: Laredo Regional Office, 707 East Calton Road, 
Suite 304, Laredo, Texas 78041-3887, (956) 791-6611. 

(6) COMPANY: Travis D. Hester and Soil Works of Dallas, Inc.; 
DOCKET NUMBER: 2009-1757-MSW-E; TCEQ ID NUMBER: 
RN105371348; LOCATION: 5331 Lawnview Avenue, Dallas, Dallas 
County; TYPE OF FACILITY: unauthorized disposal site; RULES VI
OLATED: 30 TAC §330.15(c), by failing to prevent the unauthorized 
disposal of MSW; PENALTY: $8,250; STAFF ATTORNEY: Xavier 
Guerra, Litigation Division, MC R-13, (210) 403-4016; REGIONAL 
OFFICE: Dallas-Fort Worth Regional Office, 2309 Gravel Drive, Fort 
Worth, Texas 76118-6951, (817) 588-5800. 

(7) COMPANY: William Carl Bell d/b/a Popops Ice House; 
DOCKET NUMBER: 2008-1590-MLM-E; TCEQ ID NUMBER: 
RN102042280; LOCATION: 1018 East United States Highway 
175, Crandall, Kaufman County; TYPE OF FACILITY: four USTs; 
RULES VIOLATED: 30 TAC §334.6(b)(2), by failing to file a written 
notification with the TCEQ at least 30 days prior to performing a major 
UST construction; 30 TAC §334.55(a)(6) and (b)(5)(A), by failing to 
conduct the required release determination prior to permanent removal 
of the UST system from service and by failing to dispose of a UST in 
such a manner to protect human health, safety, and the environment 
and in accordance with all applicable federal, state, and local regula
tions; 30 TAC §30.5(a) and §30.301(b), and TWC, §37.003, by failing 
to obtain the proper TCEQ license or certification prior to removing a 
UST system; and 30 TAC §334.22(a) and TWC, §5.702, by failing to 
pay outstanding UST fees and associated late fees for TCEQ Financial 
Account Number 0049809U for Fiscal Years 2001 - 2006; PENALTY: 
$5,291; STAFF ATTORNEY: Rudy Calderon, Litigation Division, 
MC 175, (512) 239-0205; REGIONAL OFFICE: Dallas-Fort Worth 
Regional Office, 2309 Gravel Drive, Fort Worth, Texas 76118-6951, 
(817) 588-5800. 
TRD-201100502 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: February 8, 2011 

♦ ♦ ♦ 
Notice of Opportunity to Comment on Default Orders of 
Administrative Enforcement Actions 

The Texas Commission on Environmental Quality (TCEQ or commis
sion) staff is providing an opportunity for written public comment on 
the listed Default Orders (DOs). The commission staff proposes a DO 
when the staff has sent an executive director’s preliminary report and 
petition (EDPRP) to an entity outlining the alleged violations; the pro
posed penalty; and the proposed technical requirements necessary to 
bring the entity back into compliance; and the entity fails to request a 
hearing on the matter within 20 days of its receipt of the EDPRP or 
requests a hearing and fails to participate at the hearing. Similar to the 
procedure followed with respect to Agreed Orders entered into by the 
executive director of the commission, in accordance with Texas Water 
Code (TWC), §7.075 this notice of the proposed order and the opportu
nity to comment is published in the Texas Register no later than the 30th 
day before the date on which the public comment period closes, which 
in this case is March 18, 2011. The commission will consider any writ
ten comments received and the commission may withdraw or withhold 
approval of a DO if a comment discloses facts or considerations that 
indicate that consent to the proposed DO is inappropriate, improper, in
adequate, or inconsistent with the requirements of the statutes and rules 
within the commission’s jurisdiction, or the commission’s orders and 
permits issued in accordance with the commission’s regulatory author
ity. Additional notice of changes to a proposed DO is not required to be 
published if those changes are made in response to written comments. 

A copy of each proposed DO is available for public inspection at both 
the commission’s central office, located at 12100 Park 35 Circle, Build
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap
plicable regional office listed as follows. Written comments about the 
DO should be sent to the attorney designated for the DO at the com
mission’s central office at P.O. Box 13087, MC 175, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on March 18, 2011. 
Comments may also be sent by facsimile  machine to the  attorney a t  
(512) 239-3434. The commission’s attorneys are available to discuss 
the DOs and/or the comment procedure at the listed phone numbers; 
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however, §7.075 provides that comments on the DOs shall be submit
ted to the  commission in  writing. 

(1) COMPANY: Alfredo Solalinde dba Pine Oak Forest Water Sys
tem; DOCKET NUMBER: 2010-0794-PWS-E; TCEQ ID NUMBER: 
RN101213601; LOCATION: 17914 Mossforest Drive, Houston, Har
ris County; TYPE OF FACILITY: public water system; RULES VI
OLATED: 30 TAC §290.271(b) and §290.274(a) and (c), by failing 
to mail or directly deliver one copy of the Consumer Confidence Re
port (CCR) to each bill-paying customer by July 1 of each year and 
by failing to submit to the TCEQ by July 1 of each year a copy of 
the annual CCR and certification that the CCR has been distributed to 
the customers of the facility and that the information in the CCR is 
correct and consistent with compliance monitoring data; PENALTY: 
$378; STAFF ATTORNEY: Mike Fishburn, Litigation Division, MC 
175, (512) 239-0635; REGIONAL OFFICE: Houston Regional Of
fice, 5425 Polk Avenue, Suite H, Houston, Texas 77023-1452, (713) 
767-3500. 

(2) COMPANY: Antonio Reyes dba Ivys Trucking Transportation De
pot; DOCKET NUMBER: 2010-0606-MLM-E; TCEQ ID NUMBER: 
RN105823033; LOCATION: intersection of State Highway 21 and 
County Road (CR) 190, Dale, Caldwell County; TYPE OF FACILITY: 
trucking transportation; RULES VIOLATED: 30 TAC §328.25(b), by 
failing to maintain a copy of the bills of lading for each shipment of 
used oil filters for at least three years after the date the filters were trans
ported, stored, or processed; 30 TAC §281.25(a)(4) and 40 Code Fed
eral Regulations (CFR) §122.26(c), by failing to obtain authorization 
to discharge storm water associated with industrial activities under the 
Texas Pollutant Discharge Elimination System (TPDES) Multi-Sec
tor General Permit (MSGP) TXR050000; and 30 TAC §324.6 and 40 
CFR §279.22(c), by failing to clearly mark or label used oil containers 
with the words "Used Oil"; PENALTY: $1,574; STAFF ATTORNEY: 
Stephanie J. Frazee, Litigation Division, MC 175, (512) 239-3693; 
REGIONAL OFFICE: Austin Regional Office, 2800 South Interstate 
Highway 35, Suite 100, Austin, Texas 78704-5712, (512) 339-2929. 

(3) COMPANY: Birda Miller and Mary Madison; DOCKET NUM
BER: 2010-1026-MSW-E; TCEQ ID NUMBER: RN104914684; LO
CATION: southeast corner of the intersection of English Street and 
Barker Street, Trinity County; TYPE OF FACILITY: unauthorized mu
nicipal solid waste (MSW) disposal site; RULES VIOLATED: 30 TAC 
§330.15(c), by failing to prevent the unauthorized disposal of MSW; 
PENALTY: $1,050; STAFF ATTORNEY: Stephanie J. Frazee, Litiga
tion Division, MC 175, (512) 239-3693; REGIONAL OFFICE: Beau
mont Regional Office, 3870 Eastex Freeway, Beaumont, Texas 77703
1830, (409) 898-3838. 

(4) COMPANY: Charles Simmons; DOCKET NUMBER: 2010-0955
PST-E; TCEQ ID NUMBER: RN101782753; LOCATION: 706 East 
North Street, Victoria, Victoria County; TYPE OF FACILITY: two 
inactive underground storage tanks (USTs) and a former convenience 
store; RULES VIOLATED: 30 TAC §334.7(d)(3), by failing to pro
vide an amended registration for any change or additional information 
regarding the USTs within 30 days of the occurrence of the change 
or addition; and 30 TAC §334.47(a)(2), by failing to permanently 
remove from service, no later than 60 days after the prescribed up
grade implementation date, a UST system for which any applicable 
component of the system is not brought into timely compliance with 
the upgrade requirements; PENALTY: $6,000; STAFF ATTORNEY: 
Sharesa Y. Alexander, Litigation Division, MC 175, (512) 239-3503; 
REGIONAL OFFICE: Corpus Christi Regional Office, NRC Building, 
Suite 1200, 6300 Ocean Drive, Unit 5839, Corpus Christi, Texas 
78412-5839, (361) 825-3100. 

(5) COMPANY: Geneva Egland; DOCKET NUMBER: 2010-1568
PST-E; TCEQ ID NUMBER: RN105880207; LOCATION: 6th Street 

and Washington Boulevard, Beaumont, Jefferson County; TYPE OF 
FACILITY: three inactive USTs and a former gasoline dispensing 
facility; RULES VIOLATED: 30 TAC §334.7(a)(1), by failing to 
register with the commission, on authorized agency forms; and 30 
TAC §334.47(a)(2), by failing to permanently remove from service, 
no later than 60 days after the prescribed upgrade implementation 
date, a UST system for which any applicable component of the system 
is not brought into timely compliance with the upgrade requirements; 
PENALTY: $3,675; STAFF ATTORNEY: Sharesa Y. Alexander, 
Litigation Division, MC 175, (512) 239-3503; REGIONAL OFFICE: 
Beaumont Regional Office, 3870 Eastex Freeway, Beaumont, Texas 
77703-1830, (409) 898-3838. 

(6) COMPANY: HIGH TECH AUTO RESTYLING INC.; DOCKET 
NUMBER: 2010-1210-AIR-E; TCEQ ID NUMBER: RN104713060; 
LOCATION: 9910 Dyer Street, El Paso, El Paso County; TYPE 
OF FACILITY: auto body refinishing and paint shop; RULES VI
OLATED: 30 TAC §116.110(a) and Texas Health and Safety Code 
(THSC), §382.0518(a) and §382.085(b), by failing to obtain autho
rization prior to conducting surface coating operations; PENALTY: 
$2,100; STAFF ATTORNEY: Gary Shiu, Litigation Division, MC 
R-12, (713) 422-8916; REGIONAL OFFICE: El Paso Regional Of
fice, 401 East Franklin Avenue, Suite 560, El Paso, Texas 79901-1212, 
(915) 834-4949. 

(7) COMPANY: One Stop Food Stores, Inc. d/b/a One Stop Express; 
DOCKET NUMBER: 2010-0943-PST-E; TCEQ ID NUMBER: 
RN102287281; LOCATION: 9998 Marsh Lane, Dallas, Dallas 
County; TYPE OF FACILITY: two USTs and a convenience store with 
retail sales of gasoline; RULES VIOLATED: 30 TAC §382.085(b) 
and §115.245(2), by failing to verify proper operation of the Stage II 
equipment at least once every 12 months and the Stage II vapor space 
manifolding and dynamic back pressure at least once every 36 months 
or upon major system replacement or modification, whichever occurs 
first; PENALTY: $5,640; STAFF ATTORNEY: Phillip Goodwin, 
Litigation Division, MC 175(512) 239-0675; REGIONAL OFFICE: 
Dallas-Fort Worth Regional Office, 2309 Gravel Drive, Fort Worth, 
Texas 76118-6951, (817) 588-5800. 

(8) COMPANY: Otila Tillie Grimes dba Gold Mine Restaurant; 
DOCKET NUMBER: 2010-1226-MLM-E; TCEQ ID NUMBER: 
RN105552707; LOCATION: 21 Raisin Road, Victoria, Victoria 
County; TYPE OF FACILITY: public water system; RULES VIO
LATED: 30 TAC §290.109(c)(2)(A)(i) and §290.(c)(2)(B) and THSC, 
§341.033(d), by failing to collect routine distribution water samples 
for coliform analysis for the months of August 2008 - November 2008 
and January 2009 - April 2009 and by failing to provide public notice 
of the failure to sample for the months of August 2008 - November 
2008 and January 2009 - February 2010; 30 TAC §290.51(a)(3) and 
TWC, §5.702, by failing to pay public health service fees, includ
ing late fees, for TCEQ Financial Administration Account Number 
92350061 for Fiscal Years 2009 and 2010; 30 TAC §290.42(b)(1) and 
(e)(3) and TCEQ DO, Docket Number 2008-1252-MLM-E, Ordering 
Provision Number 2.b.ii., by failing to provide disinfection facilities 
for the groundwater supply to ensure that continuous and effective 
disinfection can be secured under all conditions for the purpose of 
microbiological control through the distribution system; and 30 TAC 
§290.39(m) and TCEQ DO Number 2008-1252-MLM-E, Ordering 
Provision Number 2.a., by failing to provide written notification to 
the commission immediately upon the startup of a new public water 
supply system; 30 TAC §335.62 and §335.504, 40 CFR §262.11, and 
TCEQ DO, Docket Number 2008-1252-MLM-E, Ordering Provision 
Numbers 2.c.ii. and 2.e., by failing to conduct a waste determination 
on the contents of the concrete holding tank located approximately 50 
feet east of the Gold Mine Restaurant; PENALTY: $24,705; STAFF 
ATTORNEY: Stephanie J. Frazee, Litigation Division, MC 175, (512) 
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239-3693; REGIONAL OFFICE: Corpus Christi Regional Office, 
NRC Building, Suite 1200, 6300 Ocean Drive, Unit 5839, Corpus 
Christi, Texas 78412-5839, (361) 825-3100. 

(9) COMPANY: Patricia Fuller; DOCKET NUMBER: 2010-1072
PST-E; TCEQ ID NUMBER: RN101789758; LOCATION: Highway 
287 at Farm-to-Market Road 1125, Bowie, Montague County; TYPE 
OF FACILITY: four inactive USTs; RULES VIOLATED: 30 TAC 
§334.49(a) and §334.54(c)(1) and TWC, §26.3475(d), by failing 
to ensure that a corrosion protection system is designed, installed, 
operated, and maintained in a manner that will ensure continuous 
corrosion protection to all metal components of the UST system; 
30 TAC §334.54(b)(1) and (2), by failing to maintain all vent lines 
open and functioning, and all piping, pumps, manways, and ancillary 
equipment in a capped, plugged, locked, and/or otherwise secured 
manner to prevent access, tampering, or vandalism by unauthorized 
persons; and 30 TAC §334.54(e)(4),  by  failing to maintain UST
records demonstrating compliance with temporary removal from 
service requirements; PENALTY: $3,675; STAFF ATTORNEY: Kari 
Gilbreth, Litigation Division, MC 175, (512) 239-1320; REGIONAL 
OFFICE: Abilene Regional Office, 1977 Industrial Boulevard, Abi
lene, Texas 79602-7833, (325) 698-9674. 
TRD-201100503 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: February 8, 2011 

 

Notice of Opportunity to Comment on Shut Down/Default 
Orders of Administrative Enforcement Actions 

The Texas Commission on Environmental Quality (commission) staff 
is providing an opportunity for written public comment on the listed 
Shutdown/Default Order (S/DO). Texas Water Code (TWC), §26.3475 
authorizes the commission to order the shutdown of any underground 
storage tank (UST) system found to be noncompliant with release de
tection, spill and overfill prevention, and/or, after December 22, 1998, 
cathodic protection regulations of the commission, until such time as 
the owner/operator brings the UST system into compliance with those 
regulations. The commission proposes a Shutdown Order after the 
owner or operator of a UST facility fails to perform required corrective 
actions within 30 days after receiving notice of the release detection, 
spill and overfill prevention, and/or, after December 22, 1998, cathodic 
protection violations documented at the facility. The commission pro
poses a Default Order when the staff has sent an executive director’s 
preliminary report and petition (EDPRP) to an entity outlining the al
leged violations; the proposed penalty; and the proposed technical re
quirements necessary to bring the entity back into compliance; and the 
entity fails to request a hearing on the matter within 20 days of its re
ceipt of the EDPRP or requests a hearing and fails to participate at the 
hearing. In accordance with TWC, §7.075, this notice of the proposed 
order and the opportunity to comment is published in the Texas Register 
no later than the 30th day before the date on which the public comment 
period closes, which in this case is March 18, 2011. The commission 
will consider any written comments received and the commission may 
withdraw or withhold approval of a S/DO if a comment discloses facts 
or considerations that indicate that consent to the proposed S/DO is 
inappropriate, improper, inadequate, or inconsistent with the require
ments of the statutes and rules within the commission’s jurisdiction, 
or the commission’s orders and permits issued in accordance with the 
commission’s regulatory authority. Additional notice of changes to a 
proposed S/DO is not required to be published if those changes are 
made in response to written comments. 

Copies of each of the proposed S/DO is available for public inspection 
at both the commission’s central office, located at 12100 Park 35 Cir
cle, Building A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and 
at the applicable regional office listed as follows. Written comments 
about the S/DO shall be sent to the attorney designated for the S/DO 
at the commission’s central office at P.O. Box 13087, MC 175, Austin, 
Texas 78711-3087 and must be received by 5:00 p.m. on March 18, 
2011. Written comments may also be sent by facsimile machine to the 
attorney at (512) 239-3434. The commission attorneys are available to 
discuss the S/DOs and/or the comment procedure at the listed phone 
numbers; however, comments on the S/DOs shall be submitted to the 
commission in writing. 

(1) COMPANY: Big Score Investors, LLC d/b/a Seagoville Chevron; 
DOCKET NUMBER: 2010-1545-PST-E; TCEQ ID NUMBER: 
RN102965811; LOCATION: 1001 North Highway 175, Seagoville, 
Dallas County; TYPE OF FACILITY: two USTs and a convenience 
store with retail sales of gasoline; RULES VIOLATED: 30 TAC 
§334.8(c)(5)(B)(ii), by failing to renew a previously issued UST 
delivery certificate by submitting a properly completed UST registra
tion and self-certification form at least 30 days before the expiration 
date; 30 TAC §334.8(c)(5)(A)(i) and TWC, §26.3467, by failing to 
make available to a common carrier a valid, current TCEQ delivery 
certificate before accepting delivery of a regulated substance into 
the USTs; TWC, §26.3475(c)(1) and 30 TAC §334.50(b)(1)(A) and 
(d)(1)(B)(ii), by failing to monitor USTs for releases at a frequency of 
at least once every month (not to exceed 35 days between each mon
itoring); PENALTY: $4,000; STAFF ATTORNEY: Phillip Goodwin, 
Litigation Division, MC 175, (512) 239-0675; REGIONAL OFFICE: 
Dallas-Fort Worth Regional Office, 2309 Gravel Drive, Fort Worth, 
Texas 76118-6951, (817) 588-5800. 
TRD-201100516 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: February 8, 2011 

Notice of Receipt of Application and Intent to Obtain a New 
Municipal Solid Waste Permit (Proposed) Permit No. 2372 

APPLICATION. Lonestar Wastewaster Solutions, LLC., 4320 
Woodrow Road, Lubbock, Lubbock County, Texas 79423, has applied 
to the Texas Commission on Environmental Quality (TCEQ) for 
proposed Permit No. 2372, to operate a MSW Type V Grease and 
Grit, Dewatering/Composting Facility. The applicant is requesting a 
permit to accept municipal sewage sludge, septage, portapotty waste, 
grease and grit trap waste, and animal waste. The facility is located at 
1901 East 84th Street, Lubbock, Lubbock County, Texas 79408. The 
TCEQ received the application on December 29, 2010. The permit 
application is available for viewing and copying at the Mahon Library, 
1306 9th Street, Lubbock, Lubbock County, Texas 79401. 

ADDITIONAL NOTICE. TCEQ’s Executive Director has determined 
the application is administratively complete and will conduct a techni
cal review of the application. After technical review of the application 
is complete, the Executive Director may prepare a draft permit and will 
issue a preliminary decision on the application. Notice of the Appli
cation and Preliminary Decision will be published and mailed to those 
who are on the county-wide mailing list and to those who are on the 
mailing list for this application. That notice will contain the deadline 
for submitting public comments. 

PUBLIC COMMENT/PUBLIC MEETING. You may submit public 
comments or request a public meeting on this application. The purpose 
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of a public meeting is to provide the opportunity to submit comments 
or to ask questions about the application. TCEQ will hold a public 
meeting if the Executive Director determines that there is a significant 
degree of public interest in the application or if requested by a local 
legislator. A public meeting is not a contested case hearing. 

OPPORTUNITY FOR A CONTESTED CASE HEARING. After the 
deadline for submitting public comments, the Executive Director will 
consider all timely comments and prepare a response to all relevant 
and material, or significant public comments. Unless the application 
is directly referred for a contested case hearing, the response to com
ments, and the Executive Director’s decision on the application, will 
be mailed to everyone who submitted public comments and to those 
persons who are on the mailing list for this application. If comments 
are received, the mailing will also provide instructions for requesting 
reconsideration of the Executive Director’s decision and for requesting 
a contested case hearing. A person who may be affected by the facility 
is entitled to request a contested case hearing from the commission. A 
contested case hearing is a legal proceeding similar to a civil trial in 
state district court. 

TO REQUEST A CONTESTED CASE HEARING, YOU MUST 
INCLUDE THE FOLLOWING ITEMS IN YOUR REQUEST: your 
name, address, phone number; applicant’s name and permit number; 
the location and distance of your property/activities relative to the 
facility; a specific description of how you would be adversely affected 
by the facility in a way not common to the general public; and, the 
statement "[I/we] request a contested case hearing." If the request for 
contested case hearing is filed on behalf of a group or association, the 
request must designate the group’s representative for receiving future 
correspondence; identify an individual member of the group who 
would be adversely affected by the facility or activity; provide the 
information discussed above regarding the affected member’s location 
and distance from the facility or activity; explain how and why the 
member would be affected; and explain how the interests the group 
seeks to protect are relevant to the group’s purpose. Following the 
close of all applicable comment and request periods, the Executive 
Director will forward the application and any requests for reconsid
eration or for a contested case hearing to the TCEQ Commissioners 
for their consideration at a scheduled Commission meeting. The 
Commission will only grant a contested case hearing on disputed 
issues of fact that are relevant and material to the Commission’s 
decision on the application. Further, the Commission will only grant a 
hearing on issues that were raised in timely filed comments that were 
not subsequently withdrawn. 

MAILING LIST. If you submit public comments, a request for a con
tested case hearing or a reconsideration of the Executive Director’s de
cision, you will be added to the mailing list for this specific application 
to receive future public notices mailed by the Office of the Chief Clerk. 
In addition, you may request to be placed on: (1) the permanent mail
ing list for a specific applicant name and permit number; and/or (2) 
the mailing list for a specific county. If you wish to be placed on the 
permanent and/or the county mailing list, clearly specify which list(s) 
and send your request to TCEQ Office of the Chief Clerk at the address 
below. 

AGENCY CONTACTS AND INFORMATION. All written public 
comments and requests must be submitted to the Office of the Chief 
Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, TX 78711-3087 or 
electronically at www.tceq.state.tx.us/about/comments.html. If you 
need more information about this permit application or the permitting 
process, please call TCEQ Office of Public Assistance, Toll Free, at 
1-800-687-4040. Si desea información en Español, puede llamar al 
1-800-687-4040. General information about TCEQ can be found at 
our web site at www.tceq.state.tx.us. Further information may also 

be obtained from Lonestar Wastewater Solutions, LLC - Dewater
ing/Composting Facility at the address stated above or by calling Ms. 
Lesley S. Pedde, P.E., President, L & R Environmental Engineering, 
Inc., at (210) 325-7837. 
TRD-201100527 
LaDonna Castañuela 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: February 9, 2011 

Notice of Water Quality Applications 

The following notice was issued on January 28, 2011 through February 
4, 2011. 

The following require the applicants to publish notice in a newspaper. 
Public comments, requests for public meetings, or requests for a con
tested case hearing may be submitted to the Office of the Chief Clerk, 
Mail Code 105, P.O. Box 13087, Austin, Texas 78711-3087, WITHIN 
30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION OF THE 
NOTICE. 

INFORMATION SECTION 

CITY OF KIRBYVILLE has applied for a renewal of TPDES Permit 
No. WQ0014384001, which authorizes the discharge of treated domes
tic wastewater at a daily average flow not to exceed 930,000 gallons per 
day. The facility is located approximately 3/4 mile east of the intersec
tion of U.S. Highway 96 and Main Street in the City of Kirbyville in 
Jasper County, Texas 75956. 

THE TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 
(TCEQ) has initiated a minor amendment of Texas Pollutant Discharge 
Elimination System (TPDES) Permit No. WQ0002443000 issued to 
Frito-Lay, Inc., which operates the Frito-Lay Rosenberg Facility, to 
correct typographical errors on page 2b for sampling type from grab 
sampling to composite sampling for Biochemical Oxygen Demand (5
day) and Total Suspended Solids (TSS). The existing permit authorizes 
discharge of process wastewater, truck wash water, storm water runoff 
and utility wastewater at an intermittent  and  flow variable volume via 
Outfall 001; is authorized to discharge domestic wastewater at a vol
ume not to exceed 14,000 gallons per day dry weather flow via Out
fall 002; permittee is authorized to discharge process wastewater, truck 
wash water, storm water runoff and utility wastewater at a volume not 
to exceed 1,100,000 gallons per day dry weather flow via Outfall 003. 
The facility is located on the north side of State Highway 36 and ap
proximately three miles west of the intersection of State Highway 36 
and U.S. Alternate Highway 90 near the City of Rosenberg, Fort Bend 
County, Texas 77471. 

CITY OF EDINBURG has applied for a major amendment to TPDES 
Permit No. WQ0010503002 to authorize an increase in the discharge 
of treated domestic wastewater from an annual average flow not to ex
ceed 5,900,000 gallons per day to an annual average flow not to ex
ceed 12,300,000 gallons per day, and a change in the discharge route 
during the proposed Interim III and Final Phases of the permit. The 
facility is located at 1202 North M Road, northeast of the City of Ed
inburg, immediately northeast of the intersection of North M Road and 
the Southern Union Pacific Railroad track easement in Hidalgo County, 
Texas 78541. 

TEXAS DEPARTMENT OF STATE HEALTH SERVICES has applied 
for a renewal of TPDES Permit No. WQ0010651001, which autho
rizes the discharge of treated domestic wastewater at a daily average 
flow not to exceed 24,000 gallons per day. The current permit autho
rizes the land application of sewage sludge for beneficial use on 6.5 
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acres. The domestic wastewater treatment facility and beneficial land 
use site are located adjacent to the south side of Farm-to-Market Road 
433 and approximately 2.3 miles east of Farm-to-Market Road 2074 in 
Wilbarger County, Texas 76385. 

CITY OF NEW WAVERLY has applied for a renewal of TPDES Permit 
No. WQ0011020002, which authorizes the discharge of treated domes
tic wastewater at a daily average flow not to exceed 100,000 gallons per 
day. The facility is located at 200 Harris Road, approximately 0.6 mile 
west of the junction of Farm-to-Market Road 1375 and U.S. Highway 
75,  in  the City of  New  Waverly in Walker County, Texas 77358. 

WESTWOOD WATER SUPPLY CORPORATION has applied for a 
renewal of TPDES Permit No. WQ0011337001, which authorizes the 
discharge of treated domestic wastewater at a daily average flow not 
to exceed 25,000 gallons per day. The facility is located at the end 
of the Cul-De-Sac on Wildbriar Drive in the Westwood Subdivision, 
approximately 4.5 miles north of the intersection of State Highway 63 
and Farm-to-Market Road 255 adjacent to Sam Rayburn Reservoir and 
15 miles northwest of the City of Jasper in Jasper County, Texas 75951. 

BETTY JOYCE JOHNSON has applied for a renewal of TPDES Per
mit No. WQ0012893001, which authorizes the discharge of treated 
domestic wastewater at a daily average flow not to exceed 17,500 gal
lons per day. The facility is located at 6360 Whitehurst Drive, approx
imately 2.0 miles east of the intersection of Interstate Highway 20 and 
State Highway Loop 281 in Harrison County, Texas 75602. 

BOLIVAR UTILITY SERVICES LLC has applied for a renewal of 
TPDES Permit No. WQ0014452001, which authorizes the discharge 
of treated domestic wastewater at a daily average flow not to exceed 
100,000 gallons per day. The facility is located at 1329 29th Street, 
approximately 0.25 mile north and 0.9 mile west of the intersection 
of State Highway 87 and Broadway Avenue (Loop 108) in Galveston 
County, Texas 77650. 

NK VII PARTNERS LTD has applied for a new permit, proposed 
Texas Pollutant Discharge Elimination System (TPDES) Permit 
No. WQ0014993001, to authorize the discharge of treated domestic 
wastewater at a daily average flow not to exceed 5,000 gallons per day. 
The facility will be located at 1717 North Sam Houston Parkway East, 
approximately 1.0 mile east of the intersection of Veterans Memorial 
Drive and North Sam Houston Parkway East, in Houston in Harris 
County, Texas 77038. 

WODEN INDEPENDENT SCHOOL DISTRICT has applied for a re
newal of TCEQ Permit No. WQ0014345001, which authorizes the 
disposal of treated domestic wastewater at a daily average flow not to 
exceed 12,000 gallons per day via subsurface drip irrigation system 
on 3.95 (172,000 square feet) acres of non-public access land. The 
wastewater treatment facility and disposal site are located at the north
east corner of the intersection of Farm-to-Market Road 226 and County 
Road 417; the disposal site is located approximately 1,500 feet east of 
the intersection of Farm-to-Market Road 226 and County Road 417, in 
the City of Woden in Nacogdoches County, Texas 75978. 

U S LAND CORP has applied for a renewal of TPDES Permit No. 
WQ0013960001, which authorizes the discharge of treated domestic 
wastewater at a daily average flow not to exceed 22,500 gallons per 
day. The facility is located approximately 2.36 miles southwest of 
Shepard Cemetery, 2.15 miles northwest of the Lewis Creek Power 
Station and approximately 3.13 miles northeast of the east end of the 
Farm-to-Market Road 1097 bridge across Lake Conroe in Montgomery 
County, Texas 77318. 

If you need more information about these permit applications or the 
permitting process, please call the TCEQ Office of Public Assistance, 
Toll Free, at 1-800-687-4040. General information about the TCEQ 

can be found at our web site at www.TCEQ.state.tx.us. Si desea infor
mación en Español, puede llamar al 1-800-687-4040. 
TRD-201100528 
LaDonna Castañuela 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: February 9, 2011 

Notice of Water Rights Application 

Notice issued January 31, 2011. 

APPLICATION NO. 14-1595A; Jon R. Wilson and Sandra H. Wil
son, 4630 KC 450, Junction, Texas 76849, Applicants, have applied to 
amend Certificate of Adjudication No. 14-1595 to relocate the diver
sion point upstream from Johnson Fork Creek to Joy Creek in the Col
orado River Basin, reduce the diversion rate, and change the place of 
use in Kimble County, Texas. More information on the application and 
how to participate in the permitting process is given below. The appli
cation was received on April 1, 2009. Additional information and fees 
were received on May 21, August 13, October 23, and 26, 2009, and 
February 1, 2010. The application was declared administratively com
plete and accepted for filing on April 5, 2010. The Executive Director 
has completed the technical review of the application and prepared a 
draft amendment. The draft amendment, if granted, would contain spe
cial conditions including, but not limited to, the installation of screens 
on the diversion structure. The application, technical memoranda, and 
Executive Director’s draft amendment are available for viewing and 
copying at the Office of the Chief Clerk, 12100 Park 35 Circle, Bldg. 
F., Austin, TX 78753. Written public comments and requests for a pub
lic meeting should be submitted to the Office of the Chief Clerk, at the 
address provided in the information section below by March 9, 2011. 

INFORMATION SECTION 

To view the complete issued notice, view the notice on our web site at 
www.tceq.state.tx.us/comm_exec/cc/pub_notice.html or call the Office 
of the Chief Clerk at (512) 239-3300 to obtain a copy of the complete 
notice. When searching the web site, type in the issued date range 
shown at the top of this document to obtain search results. 

A public meeting is intended for the taking of public comment, and is 
not a contested case hearing. 

The Executive Director can consider approval of an application unless 
a written request for a contested case hearing is filed. To request a con
tested case hearing, you must submit the following: (1) your name (or 
for a group or association, an official representative), mailing address, 
daytime phone number, and fax number, if any: (2) applicant’s name 
and permit number; (3) the statement ([I/we] request a contested case 
hearing;) and (4) a brief and specific description of how you would be 
affected by the application in a way not common to the general public. 
You may also submit any proposed conditions to the requested applica
tion which would satisfy your concerns. Requests for a contested case 
hearing must be submitted in writing to the TCEQ Office of the Chief 
Clerk at the address provided in the information section below. 

If a hearing request is filed, the Executive Director will not issue the re
quested permit and may forward the application and hearing request to 
the TCEQ Commissioners for their consideration at a scheduled Com
mission meeting. 

Written hearing requests, public comments or requests for a public 
meeting should be submitted to the Office of the Chief Clerk, MC 105, 
TCEQ, P.O. Box 13087, Austin, TX 78711-3087. For information con
cerning the hearing process, please contact the Public Interest Counsel, 
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MC 103, at the same address. For additional information, individual 
members of the general public may contact the Office of Public As
sistance at 1-800-687-4040. General information regarding the TCEQ 
can be found at our web site at www.tceq.state.tx.us. Si desea informa
ción en Español, puede llamar al 1-800-687-4040. 
TRD-201100529 
LaDonna Castañuela 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: February 9, 2011 

Texas Ethics Commission 
List of Late Filers 

Listed below are the names of filers from the Texas Ethics Commission 
who did not file reports, or failed to pay penalty fines for late reports in 
reference to the listed filing deadline. If you have any questions, you 
may contact Robbie Douglas at (512) 463-5800. 

Deadline: 30-Day Pre-Election Report due October 4, 2010 for 
Candidates and Officeholders 

Casetra Lee McKinney, P.O. Box 130062, Houston, Texas 77219-9998 

Deadline: 8-Day Pre-Election Report due October 25, 2010 for 
Candidates and Officeholders 

Eric M. Brandt, 900 E. South St. #6, Kilgore, Texas 75662 

Diane L. Chisholm, 4313 Keys Dr., The Colony, Texas 75056 

Ronald T. Johnson, 2206 Southern Hills, League City, Texas 77573 

Joe Montemayor Sr., P.O. Box 3462, Crosby, Texas 77532 

Joey Roland, 4915 Chritien Point Ct., Sugar Land, Texas 77478-5423 

David Scott, 32222 Edgewater Dr., Magnolia, Texas 77354-2656 

Deadline: 8-Day Pre-Election Report due October 25, 2010 for 
Committees 

Michael L. Oldham, Texas Farmers Union Family Farmers United 
PAC, 230 Two Mile Lane, Smithville, Texas 79857-5092 

Farhan Shamsi, The Fort Bend County Democratic Party (CEC), 4207 
Maily Meadow Lane, Katy, Texas 77450 

Deadline: Monthly Report due December 6, 2010 for Committees 

Kyle M. Gillman, Texas BOMA PAC, 2001 Alegria Road, Austin, 
Texas 78757 

Deadline: Lobby Activities Report due October 10, 2010 

Robert McCreary, 110 S. Sierra Madre St., Colorado Springs, Colorado 
80903 

Deadline: Lobby Activities Report due December 10, 2010 

Mimi Rebecca Espinoza, Ten Civic Center Plaza, El Paso, Texas 79901 

Deadline: Personal Financial Statement due June 29, 2009 

William Michael Wachel, P.O. Box 600088, Dallas, Texas 75360-0088 

Deadline: Personal Financial Statement due September 28, 2010 

James H. Adams, Jr., 2003 Hash Rd., Lancaster, Texas 75146 

TRD-201100452 

David Reisman 
Executive Director 
Texas Ethics Commission  
Filed: February 2, 2011 

Texas Facilities Commission 
Request for Proposals #303-1-20272 

The Texas Facilities Commission (TFC), on behalf of the Department 
of Public Safety (DPS), announces the issuance of Request for Propos
als (RFP) #303-1-20272. TFC seeks a five (5) or ten (10) year lease of 
approximately 4,499 square feet of usable office space in the City of 
Hereford, Deaf Smith County, Texas. 

The deadline for questions is February 25, 2011, at 5:00 p.m. and the 
deadline for proposals is March 4, 2011, at 3:00 p.m. The target award 
date is April 20, 2011. TFC reserves the right to accept or reject any 
or all proposals submitted. TFC is under no legal or other obligation 
to execute a lease on the basis of this notice or the distribution of an 
RFP. Neither this notice nor the RFP commits TFC to pay for any costs 
incurred prior to the award of a grant. 

All inquiries shall be submitted in writing with the RFP number in the 
subject line to Sandy M. Williams, CTPM at facsimile (512) 236-6171 
or by email to sandy.williams@tfc.state.tx.us. Inquiries must be sub
mitted no later than 5:00 p.m. on February 25, 2011, as stated above. 
TFC will not respond to telephone inquiries or visits by prospective 
respondents or their representatives, after the question submittal dead
line. 

All inquiries that result in a change to the specifications or that TFC 
deems necessary for clarifications will result in written addenda posted 
to the Electronic State Business Daily at the Internet address listed be
low. If respondents do not have Internet access, copies may be obtained 
through TFC point of contact listed above. 

Parties interested in submitting a proposal may obtain infor
mation by contacting TFC Contract Specialist Sandy Williams 
at sandy.williams@tfc.state.tx.us. The RFP and any adden
dum to the original RFP will be posted to the Electronic 
State Business Daily (ESBD). A copy of the RFP may be 
downloaded from the Electronic State Business Daily at 
http://esbd.cpa.state.tx.us/bid_show.cfm?bidid=93075. 
TRD-201100519 
Kay Molina 
General Counsel 
Texas Facilities Commission 
Filed: February 9, 2011 

Texas Health and Human Services Commission 
Public Notice 

The Texas Health and Human Services Commission announces its 
intent to submit to the Centers for Medicare and Medicaid Services 
(CMS) transmittal number 11-004 to the Texas State Plan for Medical 
Assistance, under Title XIX of the Social Security Act. 

The proposed amendment updates the service description for targeted 
case management for individuals with chronic mental illness using the 
CMS recommended template. The proposed amendment is effective 
September 1, 2011. The proposed amendment is expected to have no 
fiscal impact on state or federal budgets. 

36 TexReg 1186 February 18, 2011 Texas Register 



♦ ♦ ♦ 

To obtain copies of the proposed amendment, interested parties 
may contact Perry Young by mail at Mail Code 2018, 909 W. 45th 
Street, P.O. Box 149347, Austin, TX 78714-9347; by telephone at 
(512) 206-5575; by facsimile at (512) 206-4775; or by e-mail at 
perry.young@dshs.state.tx.us. Copies of the proposal will also be 
made available for public review at the local offices of the Texas 
Department of Aging and Disability Services. 
TRD-201100460 
Steve Aragon 

Chief Counsel 
Texas Health and Human Services Commission 
Filed: February 3, 2011 

Department of State Health Services 
Licensing Actions for Radioactive Materials 
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TRD-201100464 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Filed: February 7, 2011 

Texas Department of Housing and Community
Affairs 
Notice of Public Hearing for the Defunding or Deobligation 
of the American Recovery and Reinvestment Act (ARRA) 
Weatherization Assistance Program (WAP) Funds 

In commitment to the full expenditure of ARRA WAP funds, the Texas 
Department of Housing and Community Affairs (TDHCA) adopted 10 
TAC Chapter 5, Subchapter I, §§5.900 - 5.905, Deobligation and Re-
obligation of Funds for Department of Energy Weatherization Assis
tance Program under the American Recovery and Reinvestment Act. 

Pursuant to this rule, TDHCA proposes to: 

1. Accept the voluntary relinquishment of City of Dallas ARRA WAP 
funding in the amount of $6,000,000. 

2. Accept the voluntary relinquishment of City of Laredo ARRA WAP 
funding in the amount of $1,915,740. A Corrective Action Notice was 
sent to City of Laredo on December 22, 2010. On January 13, 2011, 
City of Laredo agreed to voluntarily relinquish this portion of their 
funds. 

3. Accept the voluntary relinquishment of Webb County Community 
Action Agency ARRA WAP funding in the amount of approximately 
$1,826,881. A Corrective Action Notice was sent to Webb County 
Community Action Agency on December 22, 2010. On January 13, 
2011, Webb County Community Action Agency agreed to voluntarily 
relinquish all remaining ARRA WAP funds. 

4. Fully deobligate ARRA WAP funding for Community Services 
Agency of South Texas in the amount of approximately $2,776,187. 
A Corrective Action Notice was sent to Community Services Agency 
of South Texas of the on January 27, 2011. 

5. Fully deobligate ARRA WAP funding for Tri County Community 
Action of Center Texas in the amount of approximately $3,310,867. A 
Corrective Action Notice was sent to Tri County Community Action 
on January 27, 2011. 

The public hearing has been scheduled as follows: 

Tuesday, March 1, 2011, 10:00 a.m. 
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Room 320, Thomas Jefferson Rusk Building 

200 East 10th Street 

Austin, Texas 78701 

A representative from TDHCA will receive comments from interested 
citizens and affected groups regarding the proposed deobligation of 
funds. 

Anyone may submit comments on the deobligation of funds in writ
ten form or oral testimony at the public hearing. TDHCA must receive 
written comments no later than 5:00 p.m., Monday, February 28, 2011. 
Comments concerning the deobligation of funds may be submitted via 
the Internet to cate.taylor@tdhca.state.tx.us or by fax (512) 475-3935, 
or through Cate Taylor at TDHCA using the postal service address pro
vided above. If an individual has questions regarding the public hearing 
process or any of the programs referenced above, please contact TD
HCA, Community Affairs Division, Energy Assistance Section. 

Individuals who require auxiliary aids or services for this meeting 
should contact Ms. Gina Esteves at (512) 475-3943 or Relay Texas at 
1-800-735-2989 at least two days before the meeting so that appropri
ate arrangements can be made. 

Non-English speaking individuals who require interpreters for this 
meeting should contact Cate Taylor, (512) 475-1435 at least three days 
before the meeting so that appropriate arrangements can be made. 

Personas que hablan español y requieren un intérprete, favor de llamar 
a Jorge Reyes al siguiente número (512) 475-4577 por lo menos tres 
días antes de la junta para hacer los preparativos apropiados. 
TRD-201100526 
Michael Gerber 
Executive Director 
Texas Department of Housing and Community Affairs 
Filed: February 9, 2011 

Texas Department of Insurance 
Company Licensing 

Application to change the name of PACIFICARE OF TEXAS, INC. to 
UNITEDHEALTHCARE BENEFITS OF TEXAS, INC., a domestic 
health maintenance organization. The home office is in Plano, Texas. 

Application for EVERCARE OF TEXAS, L.L.C., a domestic 
health maintenance organization, DBA (doing business as) UNIT
EDHEALTHCARE COMMUNITY PLAN. The home office is in 
Houston, Texas. 

Any objections must be filed with the Texas Department of Insurance, 
within 20 calendar days from the date of the Texas Register publication, 
addressed to the attention of Godwin Ohaechesi, 333 Guadalupe Street, 
M/C 305-2C, Austin, Texas 78701. 
TRD-201100523 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Filed: February 9, 2011 

Texas Windstorm Insurance Association Proposed New Form 
Number TWIA 220, Withdrawal of Approved Form Number 
TWIA 200, and Corresponding Changes to the Manual Rules 

The Texas Department of Insurance (Department) hereby provides no
tice that pursuant to 28 Texas Administrative Code §5.4911 the Texas 
Windstorm Insurance Association (Association) has submitted to the 
Department for approval proposed new Association form No. TWIA 
220 (Automatic Adjusted Building Cost Endorsement) and changes to 
the Association’s manual rules for implementing the form. The pro
posal further requests that Association form No. TWIA 200 (Adjusted 
Building Cost Endorsement) be withdrawn and provides a proposed 
change to the manual rules indicating the addition of Association form 
No. TWIA 220 and the withdrawal of Association form No. TWIA 
200. 

As specified in 28 Texas Administrative Code §5.4911(a)(3), interested 
persons may submit a written request for a public hearing on the sub
mission not later than the 20th day after notice of the submission is 
posted in the Texas Register and the Department’s website, which shall 
be the close of business Thursday March 10, 2011. The written request 
for a hearing must be separate from any written comments. The writ
ten request for a hearing must be submitted to Gene C. Jarmon, General 
Counsel and Chief Clerk, Mail Code 113-2A, Texas Department of In
surance, P.O. Box 149104, Austin, Texas 78714-9104. 

As specified in 28 Texas Administrative Code §5.4911(a)(5), written 
comments on the submission must be submitted within 30 days after 
notice of the submission is posted in the Texas Register and the De
partment’s website or on or before the date of a public hearing, if that 
date is later. The 30th day is the close of business Monday, March 21, 
2011. 

To be considered, written comments on the submission must be submit
ted to Gene C. Jarmon, General Counsel and Chief Clerk, Mail Code 
113-2A, Texas Department of Insurance, P.O. Box 149104, Austin, 
Texas 78714-9104. An additional copy of the comment must be simul
taneously submitted to Marilyn Hamilton, Associate Commissioner, 
Property and Casualty Program, Mail Code 104-PC, Texas Department 
of Insurance, P.O. Box 149104, Austin, Texas 78714-9104. 

A copy of the submitted forms may be downloaded from 
www.tdi.state.tx.us/submissions/index.html or obtained from the 
Chief Clerk, Mail Code 113-2A, Texas Department of Insurance, P.O. 
Box 149104, Austin, Texas 78714-9104. 
TRD-201100499 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Filed: February 8, 2011 

Third Party Administrator Applications 

The following third party administrator (TPA) application has been 
filed with the Texas Department of Insurance and is under consider
ation. 

Application of COOK & COMPANY, INC., a foreign third party ad
ministrator. The home office is MARSHFIELD, MASSACHUSETTS. 

Any objections must be filed within 20 days after this notice is 
published in the Texas Register, addressed to the attention of David 
Moskowitz, MC 305-2E, 333 Guadalupe, Austin, Texas 78701. 
TRD-201100524 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Filed: February 9, 2011 
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Texas Department of Insurance, Division of 
Workers’ Compensation 
Correction of Error 
The Texas Department of Insurance, Division of Workers’ Compensa
tion adopted amendments to 28 TAC §136.1 and §136.2, concerning 
Benefits--Vocational Rehabilitation, in the January 28, 2011, issue of 
the Texas Register (36 TexReg 427). Due to an error in the division’s 
submission, a misspelling occurs in the preamble to the rule adoption 
on page 429, left column, fifth paragraph. The word "Americal" should 
be "American". The corrected paragraph reads as follows: 

"Against: American Insurance Association, Texas Association for Re
habilitation Professionals and Providers of Services." 

TRD-201100462 

Notice of Public Hearing 

The Texas Department of Insurance, Division of Workers’ Compen
sation (TDI-DWC) will hold a public hearing on Monday, February 
28, 2011 at 2:00 p.m. CST in the Tippy Foster Room at the DWC 
Central Office at 7551 Metro Center Drive, Suite 100, Austin, Texas 
78744-1645. The DWC will audio stream the public hearing for per
sons who are unable to attend in person. 

The hearing is to receive testimony on the proposal to amend 28 Texas 
Administrative Code §134.802 and add new §§134.800, 134.801, and 
134.803 - 134.808, regarding insurance carrier medical electronic data 
interchange reporting. The proposal was published in the January 28, 
2011, issue of the Texas Register (36 TexReg 394), and may be viewed 
at http://www.sos.state.tx.us/texreg/archive/January282011/PRO
POSED/28.INSURANCE.html#21 or a courtesy copy is available 
through DWC’s rule page at http://www.tdi.state.tx.us/wc/rules/pro
posedrules/index.html. 

The public comment period closes Monday, February 28, 2011 at 5:00 
p.m. CST; public comment, both written and oral, will be accepted 
at the hearing. Alternatively, public comment may be submitted by 
e-mailing rulecomments@tdi.state.tx.us or by mailing or delivering the 
comments to Maria Jimenez, Texas Department of Insurance, Division 
of Workers’ Compensation, Workers’ Compensation Counsel, MS-4D, 
7551 Metro Center Drive, Suite 100, Austin, Texas 78744-1645. 

Public comment received after 5:00 p.m. CST Monday, February 28, 
2011 will not be considered. 

To listen to the audio stream of this public hearing, ac
cess the TDI Public Outreach Events/Training Calendar at 
http://www.tdi.state.tx.us/wc/events/index.html. Then click on 
the "Link to Live Webcast" icon/link for the public hearing. The 
applications Media Player 7 (or new version) or RealPlayer 10 (or 
newer version) are required to hear the audio stream. Audio streaming 
will begin approximately five minutes before the public hearing 
begins. 

TDI offers reasonable accommodations for persons attending meetings, 
hearings, or educational events, as required by the Americans with Dis
abilities Act. If you require special accommodations, contact Idalia 
Salazar at (512) 804-4403 or by e-mail at Idalia.Salazar@tdi.state.tx.us 
a minimum of two business days prior to the public hearing date. 

If there are any questions regarding the information in this memo 
contact Christopher Bean at (512) 804-4704 or by e-mail at Christo
pher.Bean@tdi.state.tx.us or Allen McDonald at (512) 804-4530 or by 
e-mail at Allen.McDonald@tdi.state.tx.us. 

TRD-201100532 
Dirk Johnson 
General Counsel 
Texas Department of Insurance, Division of Workers’ Compensation 
Filed: February 9, 2011 

Texas Department of Licensing and Regulation 
Vacancy on Advisory Board on Cosmetology 

The Texas Department of Licensing and Regulation (Department) an
nounces a vacancy on the Advisory Board on Cosmetology (Board) 
established by Texas Occupations Code, Chapter 1602. The pertinent 
rules may be found in 16 Texas Administrative Code §83.65. The pur
pose of the Advisory Board on Cosmetology is to advise the Texas 
Commission of Licensing and Regulation (Commission) and the De
partment on: education and curricula for applicants; the content of ex
aminations; proposed rules and standards on technical issues related to 
cosmetology; and other issues affecting cosmetology. 

The Board is composed of seven members appointed by the presid
ing officer of the Commission, with the Commission’s approval. The 
Board consists of one member who holds a license for a beauty shop 
that is part of a chain of beauty shops; one member who holds a license 
for a beauty shop that is not part of a chain of beauty shops; one mem
ber who holds a private beauty culture school license; two members 
who each hold an operator license; one member who represents a li
censed public secondary or post secondary beauty culture school; and 
one public member. Members serve staggered six-year terms, with the 
terms of one or two members expiring on the same date each odd-num
bered year. This announcement is for the vacancy of a members who 
holds a license for a beauty shop that is part of a chain of beauty shops. 

Interested persons should download an application from the Depart
ment website at: www.license.state.tx.us. Applicant’s can also request 
an application from the Texas Department of Licensing and Regula
tion by telephone (800) 803-9202, FAX (512) 475-2874 or Email ad
visory.boards@license.state.tx.us. Applicants may be asked to appear 
for an interview; however, any required travel for an interview would 
be at the applicant’s expense. 
TRD-201100518 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Filed: February 9, 2011 

Public Utility Commission of Texas 
Notice of Application for a Service Provider Certificate of 
Operating Authority 

Notice is given to the public of the filing with the Public Utility Com
mission of Texas of an application on February 2, 2011, for a ser
vice provider certificate of operating authority (SPCOA), pursuant to 
§§54.151 - 54.156 of the Public Utility Regulatory Act (PURA). 

Docket Title and Number: Application of Unite Private Networks, 
L.L.C. for a Service Provider Certificate of Operating Authority, 
Docket Number 39120. 

Applicant intends to provide data-only, facilities-based telecommuni
cations services. 

Applicant’s requested SPCOA geographic area comprises the entire 
state of Texas. 

IN ADDITION February 18, 2011 36 TexReg 1191 

mailto:rulecomments@tdi.state.tx.us


♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

Persons who wish to comment upon the action sought should contact 
the Public Utility Commission of Texas by mail at P.O. Box 13326, 
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 
1-888-782-8477 no later than February 25, 2011. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com
ments should reference Docket Number 39120. 
TRD-201100463 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: February 3, 2011 

Public Notice of Workshop on "Best Practices in Vegetation 
Management for Utilities" 

The Public Utility Commission of Texas (commission) will host a 
workshop from 8:00 a.m. until 5:00 p.m. on Thursday, March 10, 
2011, in the Commissioners’ Hearing Room at the commission offices 
at 1701 N. Congress, 7th floor, Austin, Texas 78701. The workshop is 
part of ongoing research on best practices in vegetation management 
for utilities. This proceeding is a continuation of Project Number 
38257. 

Items to be discussed include: hazard/danger tree programs; measure
ment methods for assessing the effectiveness of vegetation manage
ment practices; public education campaigns; national standards; trim
ming criteria and mandated minimum clearance requirements. 

This notice is not a notice of proposed rulemaking; however, the in
formation discussed during the workshop may assist the commission 
in developing a commission policy or determining the necessity for a 
related rulemaking. Funding for this workshop was obtained from an 
American Reinvestment and Recovery Act (ARRA) grant received by 
the State Energy Conservation Office from the Department of Energy. 

Questions concerning the workshop or this notice should be referred 
to Jennifer Hubbs, Infrastructure and Reliability Division, (512) 936
7233. Hearing and speech-impaired individuals with text telephones 
(TTY) may contact the commission at (512) 936-7136. 
TRD-201100506 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: February 8, 2011 

Red River Authority of Texas 
Request for Qualifications 

Request for statement of qualifications to prepare a regional water plan 
for the regional water planning group - Area B as defined by  31 TAC  
Chapters 355, 357 and 358 

The Red River Authority of Texas is the designated administrative 
agency for the Regional Water Planning Group - Area B. In this ca
pacity, the Authority is requesting Statements of Qualifications from 
consulting engineers interested in preparing the 2015 Regional Water 
Plan for Area B, consistent with the requirements set forth in 31 TAC 
Chapters 355, 357 and 358. The final date for submittal of Statement 
of Qualifications is March 7, 2011, with the final selection occurring by 
the Regional Water Planning Group - Area B at its meeting scheduled 
on or around March 24, 2011. 

All firms interested in providing a Statement of Qualifications should 
present qualifications that illustrate their experience and competence 
in similar projects. As a minimum, the proposed project management 
shall possess professional engineering registration in the State of Texas. 

The Statement of Qualifications shall be limited to 10 pages, excluding 
the resumes of project members. The Authority specifically requests 
succinct submittals tailored to this project. Twenty-five copies of the 
Statement of Qualifications are required. The submittals will be eval
uated based on the following: 

A. Reference list of regional water planning projects that have been 
completed by your firm with descriptions of the projects, members of 
the project team(s), time schedule and cost estimate accuracy, and con
tact persons who are able to verify the information presented; 

B. The name of the individual that will be the Project Manager and 
his/her experience in the preparation of regional water planning 
projects; 

C. List the specific individuals (by name), their hierarchy, relevant ex
perience and technical expertise in regional water planning, and the 
specific tasks each will be performing, of all personnel to be assigned 
to the development of the scope of work; 

D. The names of individuals that will participate in the study and their 
experience and role in this study; 

E. Describe in writing your firm’s approach to completing the Plan in 
accordance with 31 TAC Chapters 355, 357 and 358 and your firm’s 
current workload and its ability to comply with the scope of work; 

F. If your firm is not a Historically Underutilized Business (HUB), 
please discuss any subcontract work that may involve HUBs; 

G. Provide the general location, size and description of your firm and 
services offered and the location, size and description of any sub-con
sultants that may be employed as part of the project team; 

H. Acknowledgment that if requested, you will prepare and make a 
presentation to the Regional Planning Group - Area B, if selected to a 
"short list"; and 

I. Acknowledgement that if selected, you may be requested to provide 
assistance in the preparation of the Application for a Regional Water 
Planning Grant to be submitted by the Authority to the Texas Water 
Development Board no later than April 8, 2011. 

Please submit 25 copies of the proposal no later than 5:00 p.m. on 
March 7, 2011 to: 

Curtis W. Campbell, General Manager 

Red River Authority of Texas 

P.O. Box 240 

Wichita Falls, Texas 76307-0240 

Phone: (940) 723-2236 

Fax: (940) 723-8531 

TRD-201100493 
Curtis W. Campbell 
General Manager 
Red River Authority of Texas 
Filed: February 7, 2011 

Texas Department of Transportation 
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Public Hearing Notice - Statewide Transportation Improvement 
Program 

The Texas Department of Transportation will hold a public hearing on 
Monday, March 7, 2011 at 10:00 a.m. at the Texas Department of 
Transportation, 200 East Riverside Drive, Room 1A-2, in Austin, Texas 
to receive public comments on the November and February 2011 Quar
terly Revisions to the Statewide Transportation Improvement Program 
(STIP) for FY 2011-2014. The STIP reflects the federally funded trans
portation projects in the FY 2011-2014 Transportation Improvement 
Programs (TIPs) for each Metropolitan Planning Organization (MPO) 
in the state. The STIP includes both state and federally funded projects 
for the nonattainment areas of Beaumont, Dallas-Fort Worth, El Paso, 
and Houston. The STIP also contains information on federally funded 
projects in rural areas that are not included in any MPO area, and other 
statewide programs as listed. 

Title 23, United States Code, §134 and §135 require each designated 
MPO and the state, respectively, to develop a TIP and STIP as a con
dition to securing federal funds for transportation projects under Title 
23 or the Federal Transit Act (49 USC §5301, et seq.). 

Section 134(j) requires an MPO to develop its TIP in cooperation with 
the state and affected public transit operators and to provide an op
portunity for interested parties to participate in the development of the 
program. The TIP is required to be updated at least once every two 
years and approved by the MPO and the Governor or Governor’s de
signee. Section 135(g) requires the state to develop a STIP for all areas 
of the state in cooperation with the designated MPOs and, with respect 
to non-metropolitan areas, in consultation with affected local officials, 
and further requires an opportunity for participation by interested par
ties as well as approval by the Governor or the Governor’s designee. 

A copy of the proposed November and February 2011 Quarterly Revi
sions to the FY 2011-2014 STIP will be available for review, at the time 
the notice of hearing is published, at each of the department’s district 
offices, at the department’s Transportation Planning and Programming 
Division offices located in Building 118, Second Floor, 118 East River
side Drive, Austin, Texas, and on the department’s website at: 

www.txdot.gov 

Persons wishing to review the November and February 2011 Quarterly 
Revisions to the FY 2011-2014 STIP may do so online or contact the 
Transportation Planning and Programming Division at (512) 486-5033. 

Persons  wishing to speak  at  the hearing may register in advance by 
notifying Lori Morel, Transportation Planning and Programming Divi
sion, at (512) 486-5033 not later than Friday, March 4, 2011, or they 
may register at the hearing location beginning at 9:00 a.m. on the day 
of the hearing. Speakers will be taken in the order registered. Any 
interested person may appear and offer comments or testimony, either 
orally or in writing; however, questioning of witnesses will be reserved 
exclusively to the presiding authority as may be necessary to ensure a 
complete record. While any persons with pertinent comments or testi
mony will be granted an opportunity to present them during the course 
of the hearing, the presiding authority reserves the right to restrict tes
timony in terms of time or repetitive content. Groups, organizations, 
or associations should be represented by only one speaker. Speakers 
are requested to refrain from repeating previously presented testimony. 
Persons with disabilities who have special communication or accom
modation needs or who plan to attend the hearing may contact the Gov
ernment and Public Affairs Division, at 125 East 11th Street, Austin, 
Texas 78701-2483, (512) 463-9957. Requests should be made no later 
than three days prior to the hearing. Every reasonable effort will be 
made to accommodate the needs. 

Further information on the FY 2011-2014 STIP may be obtained from 
Lori Morel, Transportation Planning and Programming Division, 118 
East Riverside Drive, Austin, Texas 78704, (512) 486-5033. Interested 
parties who are unable to attend the hearing may submit comments 
to James L. Randall, P.E., Director, Transportation Planning and Pro
gramming Division, 118 East Riverside Drive, Austin, Texas 78704. 
In order to be considered, all written comments must be received at the 
Transportation Planning and Programming office by Monday, March 
21, 2011 at 4:00 p.m. 
TRD-201100520 
Jack Ingram 
Associate General Counsel 
Texas Department of Transportation 
Filed: February 9, 2011 

Texas Water Development Board 
Applications for February, 2011 

Pursuant to Texas Water Code §6.195, the Texas Water Development 
Board (TWDB) provides notice of the following applications: 

1. Project ID #73600, the City of Alton, 509 South Alton Blvd., Al
ton, TX 78573, received November 3, 2010, for a loan in the amount 
of $9,595,000 from the Clean Water State Revolving Fund - Disadvan
taged Communities Program to finance wastewater system improve
ments, utilizing the pre-design funding option. 

2. Project ID #21634, the Somervell County Water District, P.O. Box 
1386, Glen Rose, TX 76043, received April 20, 2010, for: (a) a grant in 
the amount of $700,000 from the Economically Distressed Areas Pro
gram for rural state water plan projects; and (b) a zero percent interest 
loan in the amount of $900,000 from the Water Infrastructure Fund 
Rural Program to finance construction of a water supply project, utiliz
ing the pre-design funding option. 

3. Project ID #21700, the West Harris County Regional Water Author
ity, 3200 S.W. Freeway; Suite 26000, Houston, TX 77027, received 
October 19, 2010, to amend TWDB Resolution No. 10-133 to in
crease the funding commitment by $2,465,000, for a total commitment 
of $13,660,000 from the Water Infrastructure Fund, deferred payment 
option, to finance development costs for a water supply project, utiliz
ing the pre-design funding option. 

4. Project ID #72528, the City of Bryan, P.O. Box 1000, Bryan, 
TX 77805, received June 7, 2010, affirming the commitment made 
in TWDB Resolution No. 10-75 after environmental review, and 
approving release of funds for design and construction from the 
$15,685,000 Clean Water State Revolving Fund loan for wastewater 
system improvements. 

5. Project ID #71205, the City of Cleveland, 907 E. Houston, Cleve
land, TX 77327, received January 31, 2011, to reinstate $2,360,000 out 
of a $5,270,000 original loan commitment from the Clean Water State 
Revolving Fund Tier III Program. 
TRD-201100492 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Filed: February 7, 2011 

Workforce Solutions North Texas 
Workforce Center Services Request for Proposal 
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Workforce Resource Inc. dba Workforce Solutions North Texas (here
after referred to as "the Board") is currently soliciting proposals for 
the operation and management of its Workforce Centers in the North 
Texas area. The operation of the Centers includes the provision of co
ordinated and integrated employment and training services related to 
the following programs: Workforce Investment Act (WIA) Adult and 
Youth; Temporary Assistance for Needy Families (TANF)/Choices; 
Supplemental Nutrition Assistance Program Employment and Train
ing (SNAP); Wagner-Peyser Employment Services; and Reintegration 
of Offenders (Project RIO). 

Copies of the RFP are available immediately via email upon request. 
Written inquiries (submitted via email or fax) will be accepted until 
February 23, 2011 at noon (CST). Answers will not be given over the 
phone but will be distributed to all proposers via email on March 4, 

2011. All proposals must be received and recorded by the Board no 
later than 4:00 p.m. (CST) on Monday, March 14, 2011. The new 
contract begins on October 1, 2011. Proposers may submit written 
requests or questions via fax (940) 322-2683 attention Karen J. Watson 
or send them via email at karen.watson@twc.state.tx.us. Thank you for 
your interest. 
TRD-201100494 
Mona Williams Statser 
Executive Director 
Workforce Solutions North Texas 
Filed: February 7, 2011 
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How to Use the Texas Register 
Information Available: The 14 sections of the Texas 

Register represent various facets of state government. Documents 
contained within them include: 

Governor - Appointments, executive orders, and 
proclamations. 
 Attorney General - summaries of requests for opinions, 
opinions, and open records decisions. 

Secretary of State - opinions based on the election laws. 
Texas Ethics Commission - summaries of requests for 

opinions and opinions. 
 Emergency Rules- sections adopted by state agencies on an 
emergency basis.
 Proposed Rules - sections proposed for adoption.
 Withdrawn Rules - sections withdrawn by state agencies 
from consideration for adoption, or automatically withdrawn by 
the Texas Register six months after the proposal publication date. 
 Adopted Rules - sections adopted following public comment 
period. 

Texas Department of Insurance Exempt Filings - notices of 
actions taken by the Texas Department of Insurance pursuant to 
Chapter 5, Subchapter L of the Insurance Code. 

Texas Department of Banking - opinions and exempt rules 
filed by the Texas Department of Banking. 

Tables and Graphics - graphic material from the proposed, 
emergency and adopted sections. 

Transferred Rules- notice that the Legislature has 
transferred rules within the Texas Administrative Code from one 
state agency to another, or directed the Secretary of State to 
remove the rules of an abolished agency.
 In Addition - miscellaneous information required to be 
published by statute or provided as a public service. 

Review of Agency Rules - notices of state agency rules 
review. 

Specific explanation on the contents of each section can be 
found on the beginning page of the section. The division also 
publishes cumulative quarterly and annual indexes to aid in 
researching material published. 

How to Cite: Material published in the Texas Register is 
referenced by citing the volume in which the document appears, 
the words “TexReg” and the beginning page number on which that 
document was published. For example, a document published on 
page 2402 of Volume 36 (2011) is cited as follows: 36 TexReg 
2402. 

In order that readers may cite material more easily, page numbers 
are now written as citations. Example: on page 2 in the lower-left 
hand corner of the page, would be written “36 TexReg 2 issue 
date,” while on the opposite page, page 3, in the lower right-hand 
corner, would be written “issue date 36 TexReg 3.” 

How to Research: The public is invited to research rules and 
information of interest between 8 a.m. and 5 p.m. weekdays at the 
Texas Register office, Room 245, James Earl Rudder Building, 
1019 Brazos, Austin. Material can be found using Texas Register 
indexes, the Texas Administrative Code, section numbers, or TRD 
number. 

Both the Texas Register and the Texas Administrative Code are 
available online at: http://www.sos.state.tx.us. The Register is 
available in an .html version as well as a .pdf (portable document 

format) version through the internet. For website information, call 
the Texas Register at (512) 463-5561. 

Texas Administrative Code 
The Texas Administrative Code (TAC) is the compilation of 

all final state agency rules published in the Texas Register. 
Following its effective date, a rule is entered into the Texas 
Administrative Code. Emergency rules, which may be adopted by 
an agency on an interim basis, are not codified within the TAC. 

The TAC volumes are arranged into Titles and Parts (using 
Arabic numerals). The Titles are broad subject categories into 
which the agencies are grouped as a matter of convenience. Each 
Part represents an individual state agency. 

The complete TAC is available through the Secretary of 
State’s website at http://www.sos.state.tx.us/tac. 

The following companies also provide complete copies of the 
TAC: Lexis-Nexis (800-356-6548), and West Publishing Company 
(800-328-9352). 

The Titles of the TAC, and their respective Title numbers are: 

1. Administration 
4. Agriculture

 7. Banking and Securities 
10. Community Development 
13. Cultural Resources 
16. Economic Regulation 
19. Education 
22. Examining Boards 
25. Health Services

 28. Insurance 
30. Environmental Quality 
31. Natural Resources and Conservation 
34. Public Finance 
37. Public Safety and Corrections 
40. Social Services and Assistance

 43. Transportation 

How to Cite: Under the TAC scheme, each section is designated 
by a TAC number. For example in the citation 1 TAC §27.15: 1 
indicates the title under which the agency appears in the Texas 
Administrative Code; TAC stands for the Texas Administrative 
Code; §27.15 is the section number of the rule (27 indicates that 
the section is under Chapter 27 of Title 1; 15 represents the 
individual section within the chapter). 

How to update: To find out if a rule has changed since the 
publication of the current supplement to the Texas Administrative 
Code, please look at the Index of Rules. The Index of Rules is 
published cumulatively in the blue-cover quarterly indexes to the 
Texas Register. If a rule has changed during the time period 
covered by the table, the rule’s TAC number will be printed with 
the Texas Register page number and a notation indicating the type 
of filing (emergency, proposed, withdrawn, or adopted) as shown 
in the following example. 

TITLE 1. ADMINISTRATION 
Part 4. Office of the Secretary of State 
Chapter 91. Texas Register 
40 TAC §3.704.................................................950 (P)
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