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Requests for Opinion

RQ-0578-GA

Requestor:

Mr. Timothy A. Braaten, Executive Director

Texas Commission on Law Enforcement Of�cer Standards and Educa-
tion

6330 U.S. Highway 290 East, Suite 200

Austin, Texas 78723

Re: Whether the Equal Protection Clauses of the United States and
Texas Constitutions permit a private association to charge reduced fees
to its members for continuing education courses approved by the Texas
Commission on Law Enforcement Of�cer Standards and Education
(RQ-0578-GA)

Briefs requested by May 9, 2007

For further information, please access the website at
www.oag.state.tx.us or call the Opinion Committee at (512)
463-2110.

TRD-200701371
Stacey Napier
Deputy Attorney General
Of¿ce of the Attorney General
Filed: April 11, 2007

Opinion

Opinion No. GA-0535

The Honorable Homero Ramirez

Webb County Attorney

Post Of�ce Box 420268

Laredo, Texas 78042-0268

Re: Whether the trustees of an independent school district must change
the terms of of�ce of trustees from three to four years to comply with
a statute requiring school districts to conduct joint elections with other
political subdivisions (RQ-0538-GA)

S U M M A R Y

Section 11.0581 of the Education Code requires an independent school
district to hold trustee elections as a joint election on the same uniform
election date as the election for members of the governing body of a
municipality located in the school district or the general election for
state and county of�cers. If a school district with three-year trustee
terms cannot comply with the election requirements stated in section
11.0581, it must change to four-year trustee terms.

Sections 11.0581 and 11.059 of the Education Code authorize the board
of trustees of an independent school district to change three-year trustee
terms to four-year terms. An expired subsection of section 11.059 has
no force or effect.

For further information, please access the website at
www.oag.state.tx.us or call the Opinion Committee at (512)
463-2110.

TRD-200701370
Stacey Napier
Deputy Attorney General
Of¿ce of the Attorney General
Filed: April 11, 2007
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TITLE 28. INSURANCE

PART 2. TEXAS DEPARTMENT OF
INSURANCE, DIVISION OF WORKERS’
COMPENSATION

CHAPTER 137. DISABILITY MANAGEMENT
SUBCHAPTER D. TREATMENT PLANNING
28 TAC §137.300

The Commissioner of Workers’ Compensation (Commissioner),
Texas Department of Insurance, Division of Workers’ Compen-
sation (Division) adopts on an emergency basis an amendment
to §137.300, concerning Required Treatment Planning, to
change the applicability date for required treatment planning
from health care provided on or after May 1, 2007, to health
care provided on or after September 1, 2007. Section 137.300
is part of rules adopted relating to disability management. The
disability management rules include 28 Texas Administrative
Code §§137.10, 137.100, 137.300, and were adopted and
published in the January 12, 2007, issue of the Texas Register
(32 TexReg 163). Section 137.300(g) established an effective
date for the implementation of the required treatment planning
section of disability management rules.

Since publication of the adopted rules, workers’ compensation
system participants, including insurance carriers, health care
providers, and associations, expressed the need for additional
time to establish systems and processes to appropriately ad-
dress required treatment planning. The system participants
expressed a concern that delay in treatment and services
may be imminent because neither the health care providers
that treat injured employees nor the workers’ compensation
insurance carriers that process the claims are prepared to
initiate treatment planning as required under the newly adopted
disability management rules. The system participants need
additional time to communicate and develop treatment planning
parameters that are mutually acceptable. System participants
also indicated additional time is needed to determine approx-
imately how many injured employees will require a treatment
plan. Once the rule becomes effective, treatment planning may
apply to many injured employees, new and existing. This could
result in a signi�cant number of treatment plans that need to
be developed by the health care providers and approved by
the insurance carriers. In order to avoid any lapse in an injured
employee’s health care, the system participants must be fully
capable of implementing treatment planning.

Pursuant to §8.005(e), House Bill 7, enacted by the 79th
Texas Legislature, Regular Session 2005, the Commissioner of
Workers’ Compensation may adopt emergency rules and is not

required to make the �nding described by Government Code
§2001.034(a).

Considering the concerns expressed, it is evident that providing
workers compensation system participants with additional time
to implement treatment planning into their processing systems
and business operations will help facilitate a smoother transition
of the treatment planning requirements in the disability manage-
ment rules. It is necessary to adopt this amendment on an emer-
gency basis to change the applicability date of §137.300 prior to
May 1, 2007. This will allow the carriers and providers suf�cient
time to establish mutually acceptable parameters for required
treatment planning and to prepare their processing systems and
business practices.

The amendment is adopted on an emergency basis under Labor
Code §§413.011(e), 413.011(g), 401.011, 413.021, 409.005,
408.023, 408.025, 413.017, 413.018, 413.013, 408.021,
402.00111, 402.061, as well as §8.005(e), House Bill 7 enacted
by the 79th Legislature, Regular Session, effective September
1, 2005, and the Administrative Procedures Act, Texas Gov-
ernment Code §2001.034. Section 413.011(e) provides that
the Commissioner by rule shall adopt treatment guidelines and
return-to-work guidelines and may adopt individual treatment
protocols with speci�c criteria for such adoption. Section
413.011(g) provides that the Commissioner may adopt rules
relating to disability management that are designed to promote
appropriate health care at the earliest opportunity after the
injury to maximize injury healing and improve stay-at-work and
return-to-work outcomes through appropriate management of
work-related injuries or conditions. Section 401.011 contains
de�nitions used in the Texas workers’ compensation system
(in particular, §401.011(18-a), the de�nition of "evidence-based
medicine," §401.011(22-a), the de�nition of "health care rea-
sonably required" and §401.011(42), the de�nition of "treating
doctor"). Section 413.021 requires an insurance carrier to
provide the employer with return-to-work coordination services
as necessary to facilitate an employee’s return to employment.
Section 409.005 provides the procedure for �ling a report of
injury, the format to be used, authorizes the adoption of rules
regarding the information that must be included in the report,
and requires the employer to notify the employee, the treating
doctor, and the insurance carrier of the existence or absence of
opportunities for modi�ed duty or a modi�ed duty return-to-work
program available through the employer. Section 408.023 re-
quires the Division to develop a list of doctors licensed in Texas
who are approved to provide health care services under the
Workers’ Compensation Act and authorizes the Commissioner
to adopt rules to de�ne the role of the treating doctor and to
specify outcome information to be collected for a treating doctor.
Section 408.025 authorizes the Commissioner by rule to adopt
requirements for reports and records, and provides that the
treating doctor is responsible for maintaining ef�cient utilization
of health care. Section 413.017 provides that certain medical
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services are presumed reasonable. Section 413.018 provides
that the commissioner by rule shall provide for the periodic
review of medical care provided in claims in which guidelines
for expected or average return to work time frames are ex-
ceeded and the Division shall review the medical treatment
provided in a claim that exceeds the guidelines and may take
appropriate action to ensure that necessary and reasonable
care is provided. Section 413.013 authorizes the Commissioner
by rule to establish programs for prospective, concurrent, and
retrospective review and resolution of disputes regarding health
care treatments and services, for the systematic monitoring of
the necessity of treatments administered and fees charged and
paid for medical treatments to ensure that the medical policies
or guidelines are not exceeded, to detect practices and patterns
by insurance carriers, and to increase the intensity of review for
compliance with the medical policies or fee guidelines. Section
408.021 provides that an employee who sustains a compens-
able injury is entitled to all health care reasonably required by
the nature of the injury as and when needed (speci�cally health
care that enhances the ability of the employee to return to or
retain employment) and provides that, except in an emergency,
all health care must be approved or recommended by the
employee’s treating doctor. Section 402.00111 provides that
the Commissioner of workers’ compensation shall exercise
all executive authority, including rulemaking authority, under
the Labor Code and other laws of this state. Section 402.061

provides that the Commissioner of workers’ compensation has
the authority to adopt rules as necessary to implement and
enforce the Texas Workers’ Compensation Act. Government
Code §2004.034 provides for the adoption of administrative
rules on an emergency basis without notice and comment.

§137.300. Required Treatment Planning.

(a) - (f) (No change.)

(g) This section applies to health care provided on or after
September [May] 1, 2007.

This agency hereby certi�es that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency’s legal authority to adopt.

Filed with the Of�ce of the Secretary of State on April 5, 2007.

TRD-200701305
Norma Garcia
General Counsel
Texas Department of Insurance, Division of Workers’ Compensation
Effective Date: April 5, 2007
Expiration Date: August 2, 2007
For further information, please call: (512) 804-4715
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TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 19. QUARANTINES AND
NOXIOUS AND INVASIVE PLANTS
SUBCHAPTER T. NOXIOUS AND INVASIVE
PLANTS
4 TAC §19.300

The Texas Department of Agriculture (the department) amends
§19.300, concerning a list of noxious and invasive plants.
Amendments to §19.300 are necessary to implement the es-
tablishment of an invasive plant list in accordance with Texas
Agriculture Code (the Code), §71.151, which requires the
department, by rule, to publish a list of noxious and invasive
plant species that have serious potential to cause economic or
ecological harm to the state. The department has consulted with
representatives from the agriculture industry, the horticulture
industry, the Texas Cooperative Extension, the Texas Depart-
ment of Transportation, the State Soil and Water Conservation
Board, and the Texas Department of Parks and Wildlife in
the preparation of this list. The department has considered
scienti�c data and the economic impact of each plant species
listed. Amendments to §19.300 establishes a list of invasive
plants for Texas. Four plants are proposed for designation
as invasive: Chinese tallowtree (Triadica sebiferum), kudzu
(Pueraria montana var. lobata), saltcedar (Tamarix spp.), and
tropical soda apple (Solanum viarum).

Dr. Awinash Bhatkar, Coordinator of Plant Quality Programs,
has determined that, for the �rst �ve years the new section is in
effect, there will be no �scal implications for state or local gov-
ernment.

Dr. Bhatkar has also determined that, for each year of the �rst
�ve years the new section is in effect, the public bene�t antici-
pated as a result of enforcing and administering the new section
will be the recognition of plants in Texas that may cause eco-
nomic or ecological harm to the state. By law, the noxious and
invasive plants listed may not be sold, distributed, or imported
in Texas. There will be no cost to microbusinesses, small busi-
nesses, or individuals required to comply with this proposal.

Comments on the proposal may be submitted to Dr. Awinash
Bhatkar, Coordinator of Plant Quality Programs, Texas Depart-
ment of Agriculture, P.O. Box 12847, Austin, Texas 78711, and
must be received no later than 30 days from the date of publica-
tion of the proposal in the Texas Register.

The amendments to §19.300 are proposed under the Texas
Agriculture Code (the code), §71.151, which authorizes the
department to publish by rule a list of noxious and invasive
plant species that have serious potential to cause economic or
ecological harm to the state.

The code that will be affected by the proposal is the Texas Agri-
culture Code, Chapter 71.

§19.300. Noxious and Invasive Plant List.

(a) The following plants have serious potential to cause eco-
nomic or ecological harm to the state.
Figure: 4 TAC §19.300(a)
[Figure: 4 TAC §19.300(a)]

(b) - (c) (No change.)

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on April 9, 2007.

TRD-200701310
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: May 20, 2007
For further information, please call: (512) 463-4075

TITLE 16. ECONOMIC REGULATION

PART 9. TEXAS LOTTERY
COMMISSION

CHAPTER 402. CHARITABLE BINGO
ADMINISTRATIVE RULES
SUBCHAPTER B. CONDUCT OF BINGO
16 TAC §402.204

The Texas Lottery Commission (Commission) proposes new Ti-
tle 16, Part 9, Chapter 402, Subchapter B, §402.204 (relating to
Prohibited Price Fixing). New §402.204 will provide additional
information to manufacturers, distributors, and authorized orga-
nizations relating to Texas Occupations Code §2001.556 regard-
ing prohibited price �xing. The proposed new rule is being �led
concurrently with the withdrawal of an incorrect version of the
proposed rule §402.204 which was published in the March 9,
2007, issue of the Texas Register (32 TexReg 1178). The rule
is being withdrawn because it was the incorrect version of the
proposed rule. It was not the version the Commission voted to
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propose for public comment. The error was discovered on April
4, 2007.

New subsection (a) sets forth de�nitions for horizontal price �x-
ing, price �xing agreement, supplier, and vertical price �xing.

New subsection (b) sets forth prohibition of horizontal price �x-
ing.

New subsection (c) sets forth prohibition of vertical price �xing.

New subsection (d) states that it is not a defense to horizontal
or vertical price �xing that the �xed or agreed upon price is rea-
sonable.

Finally, new subsection (e) addresses recordkeeping require-
ments.

The new rules are promulgated under Occupations Code
§2001.054, which authorizes the Commission to adopt rules
necessary to enforce and administer the Bingo Enabling Act.

Kathy Pyka, Controller, has determined that for the �rst �ve-year
period there will be no signi�cant �scal impact for state or local
government as a result of enforcing this new rule. Any costs to
the State could be absorbed by current resources. There will
be no adverse effect on small businesses, micro businesses, or
local or state employment.

Philip D. Sanderson, Assistant Director of the Charitable Bingo
Operations Division, has determined that for each of the �rst �ve
years the new rules are in effect, licensees will bene�t because
the new section is designed to provide clari�cation relating to
prohibited price �xing. The new rule will provide licensees with
additional information to assist them in remaining in compliance
with the Bingo Enabling Act and the Charitable Bingo Adminis-
trative Rules.

Comments on the proposed new rule may be submitted to San-
dra Joseph, Assistant General Counsel, Texas Lottery Commis-
sion, P.O. Box 16630, Austin, Texas 78761-6630. Comments
may also be submitted online at www.txlottery.org. The Com-
mission will hold a public hearing on this proposal at 9:00 a.m.
on May 2, 2007, at 611 E. 6th Street, Austin, Texas. Comments
must be received within 30 days after publication of this pro-
posed new rule in order to be considered.

The new section is proposed pursuant to Occupations Code
§2001.054, which authorizes the Commission to adopt rules
necessary to enforce and administer the Bingo Enabling Act.

The new rule implements Occupations Code, Chapter 2001.

§402.204. Prohibited Price Fixing.

(a) De�nitions.

(1) horizontal price �xing--a price �xing agreement:

(A) between competitors on the same level of distribu-
tion, such as a price �xing agreement between two or more bingo equip-
ment or supplies manufacturers; or

(B) between two or more bingo equipment or supplies
distributors; or

(C) between two or more suppliers.

(2) price �xing agreement--an express or implied agree-
ment to �x, set, control, maintain, or stabilize prices at any level.

(3) supplier--a licensed or unlicensed manufacturer or dis-
tributor of bingo equipment or supplies or any person, group, or entity

with an ownership interest of 5% or greater in a manufacturer or dis-
tributor of bingo equipment or supplies.

(4) vertical price �xing--a price �xing agreement between
parties on different levels of the same chain of distribution regarding
the price that one of the parties will charge further down the distribution
chain, such as an agreement between a bingo equipment or supplies
manufacturer and a bingo equipment or supplies distributor regarding
the price that the bingo equipment or supplies distributor will charge to
the licensed authorized organization.

(b) Horizontal Price Fixing Prohibited.

(1) Horizontal price �xing agreements are prohibited.

(2) Evidence of uniform prices or exchange of past or his-
torical price information alone shall not be suf�cient to establish a vi-
olation of paragraph (1) of this subsection or Texas Occupations Code
§2001.556.

(c) Vertical Price Fixing Prohibited.

(1) Vertical price �xing agreements are prohibited.

(2) Each distributor shall have full discretion in setting the
distributor’s sales or lease prices for bingo equipment or supplies to
authorized organizations.

(3) A manufacturer may not set or control the sales or lease
price that a distributor charges a licensed authorized organization for
bingo equipment or supplies.

(4) A manufacturer may not set a minimum price on any
sales or lease price that a distributor charges a licensed authorized or-
ganization for bingo equipment or supplies.

(5) A manufacturer may not prohibit a distributor from of-
fering price discounts, rebates, credits, promotional allowances, or any
other arrangement affecting the price paid by the purchaser or lessee of
bingo equipment or supplies, to a licensed authorized organization.

(6) A manufacturer may not terminate a distributor’s con-
tract for failure to charge the manufacturer’s suggested retail price.

(7) Discussions, suggestions, or the exchange of informa-
tion between a manufacturer and a distributor regarding the sales or
lease price charged by a distributor to a licensed authorized organiza-
tion are not, in and of themselves, violations of this paragraph and of
Texas Occupations Code §2001.556, so long as the distributor retains
discretion to establish its sales or lease price to licensed authorized or-
ganizations.

(8) Nothing in Texas Occupations Code §2001.556 shall
prevent a manufacturer and distributor from negotiating or establishing
the sales or lease price that the distributor will pay to the manufacturer
for bingo equipment or supplies.

(d) It is not a defense to horizontal or vertical price �xing that
the �xed or agreed upon price is reasonable.

(e) Recordkeeping Requirements. Manufacturers and distrib-
utors shall retain contracts, invoices or other documents suf�cient to
show wholesale and retail pricing information for a period of three
years. This documentation shall be made available to the Commission
upon request, in accordance with §2001.216, Texas Occupations Code.

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on April 9, 2007.

TRD-200701307
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Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Earliest possible date of adoption: May 20, 2007
For further information, please call: (512) 344-5113

TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 89. ADAPTATIONS FOR SPECIAL
POPULATIONS
SUBCHAPTER AA. COMMISSIONER’S
RULES CONCERNING SPECIAL EDUCATION
SERVICES
The Texas Education Agency (TEA) proposes amendments
to §§89.1011, 89.1040, 89.1045, 89.1047, 89.1049, 89.1050,
89.1052, 89.1053, 89.1055, 89.1056, 89.1065, 89.1070,
89.1075, 89.1076, 89.1085, 89.1090, 89.1096, 89.1125,
89.1131, 89.1141, 89.1150, 89.1151, 89.1165, 89.1180, 89.1185,
and 89.1191, and the repeal of §89.1060, concerning special
education services. The proposed amendments and repeal
would re�ect changes required by the Individuals with Disabil-
ities Education Improvement Act (IDEA 2004) Amendments
of 2004, 34 Code of Federal Regulations (CFR), and Texas
Education Code (TEC).

On December 3, 2004, President Bush signed into law the Indi-
viduals with Disabilities Education Improvement Act (IDEA 2004)
Amendments of 2004, which contain many changes to the fed-
eral law pertaining to the education of students with disabilities.
On October 13, 2006, the United States Department of Educa-
tion, Of�ce of Special Education Programs, published �nal fed-
eral regulations. As a result of the changes to the federal special
education law and regulations, 19 TAC Chapter 89, Adaptations
for Special Populations, Subchapter AA, Commissioner’s Rules
Concerning Special Education Services, must be amended to
re�ect these changes to ensure school district compliance with
new procedural and reporting requirements. The proposed rule
actions for 19 TAC Chapter 89, Subchapter AA, add, revise, and
delete text and update references to statutory citations to re�ect
changes in the IDEA 2004, 34 CFR, and the TEC and to re�ect
minor, technical corrections, as follows.

Division 2. Clari�cation of Provisions in Federal Regulations and
State Law

Section 89.1011, Referral for Full and Individual Initial Evalua-
tion, would be amended to re�ect proposed revisions in 19 TAC
§89.1040, relating to consideration of scienti�c, research-based
intervention and other academic or behavior support services for
all students prior to referral for possible special education ser-
vices.

Section 89.1040, Eligibility Criteria, would be amended to re�ect
changes in the new IDEA regulations regarding learning disabil-
ity eligibility, as well as stakeholder recommendations regarding
mental retardation eligibility. Stakeholder recommendations in-
dicate that the current de�nition regarding eligibility criteria for
mental retardation in subsection (c)(5) is outdated and incon-
sistent with current research. Proposed new text in subsection
(c)(5) would address this recommendation. Proposed new text

in subsection (c)(9) would address changes in the new IDEA reg-
ulations regarding learning disability eligibility that require states
to develop rules de�ning eligibility criteria for learning disabilities
that are consistent with the new IDEA regulations. Clari�cation
about other health impairments would be made in subsection
(c)(8). Additional changes would be made throughout the sec-
tion to re�ect the renumbering of the new IDEA regulations.

Section 89.1045, Notice to Parents for Admission, Review, and
Dismissal (ARD) Committee Meetings, would be amended to re-
�ect the renumbering of the new IDEA regulations.

Section 89.1047, Procedures for Surrogate and Foster Parents,
would be amended to be consistent with the new IDEA regula-
tions and an amendment made to §89.1055(g), relating to tran-
sition services in 2004. Throughout §89.1047, citations to the
IDEA regulations would be updated to re�ect the renumbering
of the new IDEA regulations. Subsection (a)(1)(D), concerning
training for transition services, would be updated to re�ect an
amendment made to §89.1055(g) in 2004 concerning the con-
sideration of transition services in the development of an indi-
vidualized education program. In addition, deadlines for com-
pleting training when §89.1047 was initially adopted would be
deleted from subsections (a)(3) and (4) and (b)(1) and (2) be-
cause they are obsolete. References to the Texas Department
of Protective and Regulatory Services would be updated to re-
�ect the agency’s new name, the Texas Department of Family
and Protective Services.

Section 89.1049, Parental Rights Regarding Adult Students,
would be amended to re�ect the renumbering of the new IDEA
regulations.

Section 89.1050, The Admission, Review, and Dismissal (ARD)
Committee, would be amended to re�ect requirements of and
update references to the new IDEA regulations. A new subsec-
tion (c) would address membership, attendance, and the excusal
of ARD committee members. In addition, subsection (f) would be
revised to address the interstate and intrastate transfers of stu-
dents between school districts during the same school year.

Section 89.1052, Discretionary Placements in Juvenile Justice
Alternative Education Programs (JJAEP), would be amended to
reference the TEC, §37.007, rather than the TEC, §37.004, when
addressing the expulsion of a student with a disability. Section
89.1052 originally addressed statutory provisions in the TEC,
§37.004(e) - (f), however, the TEC, §37.004(e) - (g), expired
September 1, 2005. The proposed amendment to §89.1052
would incorporate elements of the expired TEC, §37.004(e) - (f),
into the commissioner’s rule as new subsections (b) and (c) pur-
suant to the TEC, §29.001(7), which gives the Texas Education
Agency rulemaking authority to ensure that an individualized ed-
ucation program for each student is properly developed, imple-
mented, and maintained in the least restrictive environment that
is appropriate to meet the student’s educational needs. Another
change would add proposed new subsection (a) to set forth the
serious offenses cited in the TEC, §37.007, that would warrant
expulsion. Changes would also be made in the section as appli-
cable to re�ect the renumbering of the new IDEA regulations.

Section 89.1053, Procedures for Use of Restraint and Time-Out,
would be amended to remove speci�ed outdated timeframes
throughout the section. A reference to the new IDEA regulations
would also be updated.

Section 89.1055, Content of the Individualized Education Pro-
gram (IEP), would be amended to re�ect recommendations of
the Autism Rule Study Group regarding IEP considerations for
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students with autism, as required in the TEC, §25.0051. The law
required a rule study group to meet and provide recommenda-
tions to the commissioner of education, resulting in the clari�ca-
tion of existing considerations and the addition of new IEP con-
siderations. Revisions in subsections (e) and (f) would address
IEPs for students with autism spectrum disorders. In addition,
subsection (b) would be revised to re�ect changes in the new
IDEA regulations regarding accommodations in the administra-
tion of assessment instruments developed in accordance with
the TEC, §39.023. Changes would also be made in the section
as applicable to re�ect the renumbering of the new IDEA regu-
lations.

Section 89.1056, Transfer of Assistive Technology Devices,
would be amended to re�ect the renumbering of the new IDEA
regulations.

Section 89.1060, De�nitions of Certain Related Services, would
be repealed because of changes in the new IDEA regulations
that now designate interpreting services as a related service.
Due to this change in federal regulation, §89.1060 is no longer
necessary.

Section 89.1065, Extended School Year Services (ESY Ser-
vices), would be amended to re�ect the renumbering of the new
IDEA regulations.

Section 89.1070, Graduation Requirements, would be amended
to clarify assessment requirements for graduation and to meet
requirements of the new IDEA regulations. Revisions in subsec-
tion (b) would clarify the requirement of satisfactory performance
on an alternate assessment instrument. Subsection (c) would
be reorganized to clarify additional conditions that would satisfy
graduation requirements consistent with a student’s IEP. Sub-
section (e) would be substituted with new language describing
provisions that must be addressed in a summary of academic
achievement and functional performance. Subsection (h) would
be deleted due to a change in the TEC, §39.024, and the sub-
sequent subsection would be re-lettered accordingly.

Section 89.1075, General Program Requirements and Local Dis-
trict Procedures, would be amended to re�ect the renumbering
of the new IDEA regulations.

Section 89.1076, Interventions and Sanctions, would be
amended to provide clari�cation regarding the new IDEA reg-
ulations, including reference to program effectiveness as well
as compliance with federal and state requirements. The restric-
tion that technical assistance be obtained from the education
service center would be removed from paragraph (4). Other
clari�cations relating to monitoring, interventions, and sanctions
would be provided in paragraphs (11) and (12).

Section 89.1085, Referral for the Texas School for the Blind and
Visually Impaired and the Texas School for the Deaf Services,
would be amended to eliminate the current requirement in sub-
section (c)(1) that a school must list special education services it
is unable to provide when referring a student to the Texas School
for the Blind (TSBVI) or the Texas School for the Deaf (TSD). The
requirement may discourage schools from referring students to
TSD or TSBVI due to the perception it may leave the school open
to legal action by the parent for failure to provide adequate ser-
vices. The section would also be amended to update references
to the United States Code.

Section 89.1090, Transportation of Students Placed in a Resi-
dential Setting, Including the Texas School for the Blind and Vi-

sually Impaired and the Texas School for the Deaf, would be
amended to incorporate minor technical corrections.

Section 89.1096, Provision of Services for Students Placed by
their Parents in Private Schools or Facilities, would be amended
to add an option for students ages 3 or 4 placed by their parents
in a private school to receive limited special education and re-
lated services through a services plan. This amendment would
add an option in proposed new subsection (d) which would allow
students with disabilities ages 3 or 4 to be dually enrolled in both
public and private schools and to receive the services and pro-
tections available under an individualized education plan. Sub-
section (a) would be modi�ed to add a de�nition of private school,
which is now required as a result of the new IDEA regulations.
The section would also be modi�ed to re�ect the renumbering
of the new IDEA regulations and to re-letter subsections accord-
ingly.

Division 4. Special Education Funding

Section 89.1125, Allowable Expenditures of State Special Ed-
ucation Funds, would be amended to remove reference to 34
CFR in keeping with changes resulting from the new IDEA reg-
ulations.

Division 5. Special Education and Related Service Personnel

Section 89.1131, Quali�cations of Special Education, Related
Service, and Paraprofessional Personnel, would be amended
to re�ect changes in the new IDEA regulations. Quali�cation
requirements found in subsection (b)(3) for teachers of students
meeting eligibility requirements for orthopedically impaired or
other health impaired would be removed due to federal require-
ments of the new IDEA regulations regarding highly quali�ed
personnel. Subsequent provisions would be re-numbered
accordingly. Requirements found in re-numbered subsections
(b)(3) and (4) regarding the attendance of teachers of students
with visual or auditory impairments at ARD committee meetings
would be deleted from this rule and included in the proposed
amendment to 19 TAC §89.1050(c)(4). Other changes pro-
posed in re-numbered subsection (b)(6) and subsection (d) with
regard to emergency certi�cations of interpreters would re�ect
changes in the new IDEA regulations.

Division 6. Regional Education Service Center Special Educa-
tion Programs

Section 89.1141, Education Service Center Regional Special
Education Leadership, would be amended to re�ect the renum-
bering of the new IDEA regulations.

Division 7. Resolution of Disputes Between Parents and School
Districts

Section 89.1150, General Provisions, would be amended to re-
�ect the renumbering of the new IDEA regulations.

Section 89.1151, Due Process Hearings, would be amended to
re�ect the renumbering of the new IDEA regulations. In addi-
tion, an outdated timeframe speci�ed in subsection (c) would be
deleted.

Section 89.1165, Request for Hearing, would be amended to
re�ect changes made as a result of the adoption of 34 CFR,
§300.508. Subsection (a) would be changed to address the
commencement of timelines applicable to due process hearings.
New subsection (b) would be added to clarify that the party �l-
ing a hearing request must provide a copy of the request to the
other party. Existing subsection (b) would be deleted and new
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subsections (c) and (d) would be added to address information
that must be included in the request for due process hearing.

Section 89.1180, Prehearing Procedures, would be amended to
re�ect changes made as a result of the adoption of 34 CFR,
§300.508. Changes throughout the section would address the
inclusion of speci�c items to be set out in a prehearing order by
the hearing of�cer as a result of amendments to the IDEA 2004,
including the resolution session and the opportunity to contest
the suf�ciency of the complaint. The requirement of a transcrip-
tion of the prehearing conference by a certi�ed court reporter
would be added in new subsection (c) and existing subsections
would be re-lettered accordingly. The language in existing sub-
section (h) related to dismissal or nonsuit after the Disclosure
Deadline would be deleted in keeping with changes to 34 CRF,
§300.508.

Section 89.1185, Hearing, would be amended to re�ect changes
made in applicable timelines for �nal resolution of due process
hearings as a result of the adoption of 34 CFR, §300.510,
which added the obligation of the resolution session into the
due process hearings procedure. Subsections (a), (k), (l), and
re-lettered (n) would be revised to address changes to time-
lines. Existing subsection (n) would be deleted and subsequent
subsections re-lettered accordingly. The proposed amendment
would also re�ect the renumbering of the new IDEA regulations
throughout the section.

Section 89.1191, Special Rule for Expedited Due Process Hear-
ings, would be amended to re�ect the renumbering of the new
IDEA regulations.

Susan Barnes, associate commissioner for standards and
programs, has determined that for the �rst �ve-year period
the amendments and repeal are in effect there will be no �scal
implications for state or local government as a result of enforcing
or administering the amendments and repeal.

Dr. Barnes has determined that for each year of the �rst �ve
years the amendments and repeal are in effect the public bene�t
anticipated as a result of enforcing the amendments and repeal
will be consistent linkage to the IDEA Amendments of 2004 and
its implementing regulations. School districts, the public, and
students will bene�t by having speci�c reference to the new fed-
eral requirements that provide for the education of students with
disabilities. There will be no effect on small businesses. There
is no anticipated economic cost to persons who are required to
comply with the proposed amendments and repeal.

Stakeholder meetings of parents, advocates, school districts,
education service centers, support personnel organizations,
and teacher and administrator organizations were convened
in November 2006 and January 2007 during the development
of the proposed rule changes. The public comment period on
the proposed amendments and repeal to 19 TAC Chapter 89,
Subchapter AA, begins April 20, 2007, and ends June 19, 2007.
In addition, statewide public hearings will be scheduled for May
2007. Comments on the proposal may be submitted to Cristina
De La Fuente-Valadez, Policy Coordination Division, Texas
Education Agency, 1701 North Congress Avenue, Austin, Texas
78701, (512) 475-1497. Comments may also be submitted elec-
tronically to rules@tea.state.tx.us or faxed to (512) 463-0028.
All requests for a public hearing on the proposed amendments
and repeal submitted under the Administrative Procedure Act
must be received by the commissioner of education not more
than 15 calendar days after notice of the proposal has been
published in the Texas Register.

DIVISION 2. CLARIFICATION OF
PROVISIONS IN FEDERAL REGULATIONS
AND STATE LAW
19 TAC §§89.1011, 89.1040, 89.1045, 89.1047, 89.1049,
89.1050, 89.1052, 89.1053, 89.1055, 89.1056, 89.1065,
89.1070, 89.1075, 89.1076, 89.1085, 89.1090, 89.1096

The amendments are proposed under 34 CFR, Part 300, which
requires states to have policies and procedures in place to
ensure the following: 34 CFR, §§300.100, the provision of a
free appropriate public education to children with disabilities;
300.111, all children with disabilities are identi�ed, located, and
evaluated; 300.114, public agencies meet least restrictive en-
vironment requirements; 300.121, children with disabilities and
their parents are afforded procedural safeguards; 300.124, the
effective transition of children with disabilities from early inter-
vention programs under Part C of the Individuals with Disabilities
Education Act 2004 (IDEA 2004) to preschool programs under
Part B of IDEA 2004; 300.129, local educational agencies meet
requirements for parentally-placed private school children with
disabilities; and 300.307, which requires states to adopt criteria
for determining whether a child has a speci�c learning disability
as de�ned in 34 CFR, §300.8(c)(10); and TEC, §§29.001, which
authorizes the commissioner of education to adopt rules for the
administration and funding of the special education program;
29.003, which authorizes the commissioner to develop speci�c
eligibility criteria for the special education program; 29.005,
which authorizes the commissioner to adopt a rule concerning
requirements for the individualized education program of a
student with autism or another pervasive developmental dis-
order; 29.010, which authorizes the commissioner to adopt
rules to implement a system of sanctions for school districts
whose most recent monitoring visit shows a failure to comply
with major requirements of the IDEA, federal regulations, state
statutes, or agency requirements necessary to carry out federal
law or regulations or state law relating to special education;
29.011, which authorizes the commissioner to by rule adopt
procedures for compliance with federal requirements relating
to transition; 29.015, which authorizes the commissioner to
adopt a rule that sets standards for foster and surrogate parent
training; 29.017, which authorizes the commissioner to adopt
rules concerning the transfer of parental rights to students with
disabilities who are 18 years of age; 30.0015, which authorizes
the commissioner to adopt a rule that sets standards for the
transfer of assistive technology devices; 30.002, which autho-
rizes the commissioner to adopt rules for the administration of
the statewide plan for education students with visual impair-
ments; 30.083, which authorizes the commissioner to adopt
rules for the administration of the statewide plan for educating
students who are deaf or hard of hearing; and 37.0021, which
authorizes the commissioner to by rule adopt procedures for the
use of restraint and time-out.

The amendments implement 34 CFR, §§300.100; 300.111;
300.114; 300.121; 300.124; 300.129; 300.307; and TEC,
§§29.001; 29.003; 29.005; 29.010; 29.011; 29.015; 29.017;
30.0015; 30.002; 30.083; and 37.0021.

§89.1011. Referral for Full and Individual Initial Evaluation.

Referral of students for a full and individual initial evaluation for pos-
sible special education services shall be a part of the district’s overall,
general education referral or screening system. Prior to referral, stu-
dents experiencing dif�culty in the general classroom should be con-
sidered for all support services available to all students, such as tutorial;
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[,] remedial; [,] compensatory; [,] response to scienti�c, research-based
intervention; and other academic or behavior support services. If the
student continues to experience dif�culty in the general classroom after
the provision of interventions, district personnel must refer the student
for a full and individual initial evaluation. This referral for a full and
individual initial evaluation may be initiated by school personnel, the
student’s parents or legal guardian, or another person involved in the
education or care of the student.

§89.1040. Eligibility Criteria.
(a) Special education services. To be eligible to receive special

education services, a student must be a "child with a disability," as de-
�ned in 34 Code of Federal Regulations (CFR), §300.8(a), [§300.7(a),]
subject to the provisions of 34 CFR, §300.8(c), [§300.7(c)] the Texas
Education Code (TEC), §29.003, and this section. The provisions in
this section specify criteria to be used in determining whether a stu-
dent’s condition meets one or more of the de�nitions in federal regula-
tions or in state law.

(b) Eligibility determination. The determination of whether a
student is eligible for special education and related services is made by
the student’s admission, review, and dismissal (ARD) committee. Any
evaluation or re-evaluation of a student shall be conducted in accor-
dance with 34 CFR, §§300.301 - 300.306 and 300.122. [§§300.530 -
300.536.] The multidisciplinary team that collects or reviews evalua-
tion data in connection with the determination of a student’s eligibility
must include, but is not limited to, the following:

(1) a licensed specialist in school psychology (LSSP), an
educational diagnostician, or other appropriately certi�ed or licensed
practitioner with experience and training in the area of the disability;
or

(2) a licensed or certi�ed professional for a speci�c eligi-
bility category de�ned in subsection (c) of this section.

(c) Eligibility de�nitions.

(1) Autism. A student with autism is one who has been
determined to meet the criteria for autism as stated in 34 CFR,
§300.8(c)(1). [§300.7(c)(1).] Students with pervasive developmental
disorders are included under this category. The team’s written report
of evaluation shall include speci�c recommendations for behavioral
interventions and strategies.

(2) Deaf-blindness. A student with deaf-blindness is one
who has been determined to meet the criteria for deaf-blindness as
stated in 34 CFR, §300.8(c)(2). [§300.7(c)(2).] In meeting the cri-
teria stated in 34 CFR, §300.8(c)(2), [§300.7(c)(2),] a student with
deaf-blindness is one who, based on the evaluations speci�ed in sub-
sections (c)(3) and (c)(12) of this section:

(A) meets the eligibility criteria for auditory im-
pairment speci�ed in subsection (c)(3) of this section and visual
impairment speci�ed in subsection (c)(12) of this section;

(B) meets the eligibility criteria for a student with a vi-
sual impairment and has a suspected hearing loss that cannot be demon-
strated conclusively, but a speech/language therapist, a certi�ed speech
and language therapist, or a licensed speech language pathologist in-
dicates there is no speech at an age when speech would normally be
expected;

(C) has documented hearing and visual losses that, if
considered individually, may not meet the requirements for auditory
impairment or visual impairment, but the combination of such losses
adversely affects the student’s educational performance; or

(D) has a documented medical diagnosis of a progres-
sive medical condition that will result in concomitant hearing and vi-

sual losses that, without special education intervention, will adversely
affect the student’s educational performance.

(3) Auditory impairment. A student with an auditory im-
pairment is one who has been determined to meet the criteria for deaf-
ness as stated in 34 CFR, §300.8(c)(3), [§300.7(c)(3),] or for hearing
impairment as stated in 34 CFR, §300.8(c)(5). [§300.7(c)(5).] The
evaluation data reviewed by the multidisciplinary team in connection
with the determination of a student’s eligibility based on an auditory
impairment must include an otological examination performed by an
otologist or by a licensed medical doctor, with documentation that an
otologist is not reasonably available. An audiological evaluation by
a licensed audiologist shall also be conducted. The evaluation data
shall include a description of the implications of the hearing loss for
the student’s hearing in a variety of circumstances with or without rec-
ommended ampli�cation.

(4) Emotional disturbance. A student with an emotional
disturbance is one who has been determined to meet the crite-
ria for emotional disturbance as stated in 34 CFR, §300.8(c)(4).
[§300.7(c)(4).] The written report of evaluation shall include speci�c
recommendations for behavioral supports and interventions.

(5) Mental retardation. A student with mental retardation
is one who has been determined to meet the criteria for mental retarda-
tion as stated in 34 CFR, §300.8(c)(6). [§300.7(c)(6).] In meeting the
criteria stated in 34 CFR, §300.8(c)(6), [§300.7(c)(6),] a student with
mental retardation is one who: [has been determined to be functioning
at two or more standard deviations below the mean on individually ad-
ministered scales of verbal ability, and either performance or nonverbal
ability, and who concurrently exhibits de�cits in adaptive behavior.]

(A) has been determined to have signi�cantly sub-aver-
age intellectual functioning as measured by a standardized, individually
administered test of cognitive ability in which the overall test score is
at least two standard deviations below the mean, when taking into con-
sideration the standard error of measurement of the test; and

(B) concurrently exhibits de�cits in at least two of the
following areas of adaptive behavior: communication, self-care, home
living, social/interpersonal skills, use of community resources, self-di-
rection, functional academic skills, work, leisure, health, and safety.

(6) Multiple disabilities.

(A) A student with multiple disabilities is one who has
been determined to meet the criteria for multiple disabilities as stated in
34 CFR, §300.8(c)(7). [§300.7(c)(7).] In meeting the criteria stated in
34 CFR, §300.8(c)(7), [§300.7(c)(7),] a student with multiple disabili-
ties is one who has a combination of disabilities de�ned in this section
and who meets all of the following conditions:

(i) the student’s disability is expected to continue in-
de�nitely; and

(ii) the disabilities severely impair performance in
two or more of the following areas:

(I) psychomotor skills;

(II) self-care skills;

(III) communication;

(IV) social and emotional development; or

(V) cognition.

(B) Students who have more than one of the disabilities
de�ned in this section but who do not meet the criteria in subparagraph
(A) of this paragraph shall not be classi�ed or reported as having mul-
tiple disabilities.
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(7) Orthopedic impairment. A student with an orthopedic
impairment is one who has been determined to meet the criteria for or-
thopedic impairment as stated in 34 CFR, §300.8(c)(8). [§300.7(c)(8).]
The multidisciplinary team that collects or reviews evaluation data in
connection with the determination of a student’s eligibility based on an
orthopedic impairment must include a licensed physician.

(8) Other health impairment. A student with other health
impairment is one who has been determined to meet the criteria for
other health impairment due to chronic or acute health problems such
as asthma, attention de�cit disorder or attention de�cit hyperactivity
disorder, diabetes, epilepsy, a heart condition, hemophilia, lead poi-
soning, leukemia, nephritis, rheumatic fever, sickle cell anemia, and
Tourette’s Disorder as stated in 34 CFR, §300.8(c)(9). [§300.7(c)(9).
Students with attention de�cit disorder or attention de�cit hyperactiv-
ity disorder are included under this category.] The multidisciplinary
team that collects or reviews evaluation data in connection with the de-
termination of a student’s eligibility based on other health impairment
must include a licensed physician.

(9) Learning disability.

(A) Prior to and as part of the evaluation described in
subparagraph (B) of this paragraph and 34 CFR, §§300.307 - 300.311,
and in order to ensure that underachievement in a child suspected of
having a speci�c learning disability is not due to lack of appropriate
instruction in reading or mathematics, the following must be consid-
ered:

(i) data that demonstrates the child was provided
appropriate instruction in reading (as described in 20 USC, §6368(3)),
and/or mathematics within general education settings delivered by
quali�ed personnel; and

(ii) data-based documentation of repeated as-
sessments of achievement at reasonable intervals, re�ecting formal
evaluation of student progress during instruction. Intervals are con-
sidered reasonable if consistent with the assessment requirements of a
student’s speci�c instructional program.

[(A) A student with a learning disability is one who has
been determined by a multidisciplinary team to meet the criteria for
speci�c learning disability as stated in 34 CFR, §300.7(c)(10), and in
whom the team has determined whether a severe discrepancy between
achievement and intellectual ability exists in accordance with the pro-
visions in 34 CFR, §§300.540 - 300.543. A severe discrepancy exists
when the student’s assessed intellectual ability is above the mentally
retarded range, but the student’s assessed educational achievement in
areas speci�ed in 34 CFR, §300.541, is more than one standard devia-
tion below the student’s intellectual ability.]

(B) A student with a learning disability is one who:

(i) has been determined through a variety of assess-
ment tools and strategies to meet the criteria for a speci�c learning
disability as stated in 34 CFR, §300.8(c)(10), in accordance with the
provisions in 34 CFR, §§300.307 - 300.311; and

(ii) does not achieve adequately for the child’s age or
meet state-approved grade-level standards in oral expression, listening
comprehension, written expression, basic reading skill, reading �uency
skills, reading comprehension, mathematics calculation, or mathemat-
ics problem solving when provided appropriate instruction; and

(I) does not make suf�cient progress when pro-
vided a process based on the child’s response to scienti�c, research-
based intervention (as de�ned in 20 USC, §7801(37)); or

(II) exhibits a pattern of strengths and weak-
nesses in performance, achievement, or both relative to age, grade-level
standards, or intellectual ability.

[(B) If the multidisciplinary team cannot establish the
existence of a severe discrepancy in accordance with subparagraph (A)
of this paragraph because of the lack of appropriate evaluation instru-
ments, or if the student does not meet the criteria in subparagraph (A)
of this paragraph but the team believes a severe discrepancy exists,
the team must document in its written report the areas identi�ed under
subparagraph (A) of this paragraph and the basis for determining that
the student has a severe discrepancy. The report shall include a state-
ment of the degree of the discrepancy between intellectual ability and
achievement.]

(10) Speech impairment. A student with a speech im-
pairment is one who has been determined to meet the criteria for
speech or language impairment as stated in 34 CFR, §300.8(c)(11).
[§300.7(c)(11).] The multidisciplinary team that collects or reviews
evaluation data in connection with the determination of a student’s
eligibility based on a speech impairment must include a certi�ed
speech and hearing therapist, a certi�ed speech and language therapist,
or a licensed speech/language pathologist.

(11) Traumatic brain injury. A student with a traumatic
brain injury is one who has been determined to meet the criteria for trau-
matic brain injury as stated in 34 CFR, §300.8(c)(12). [§300.7(c)(12).]
The multidisciplinary team that collects or reviews evaluation data in
connection with the determination of a student’s eligibility based on a
traumatic brain injury must include a licensed physician, in addition to
the licensed or certi�ed practitioners speci�ed in subsection (b)(1) of
this section.

(12) Visual impairment.

(A) A student with a visual impairment is one who has
been determined to meet the criteria for visual impairment as stated
in 34 CFR, §300.8(c)(13). [§300.7(c)(13).] The visual loss should be
stated in exact measures of visual �eld and corrected visual acuity at a
distance and at close range in each eye in a report by a licensed oph-
thalmologist or optometrist. The report should also include prognosis
whenever possible. If exact measures cannot be obtained, the eye spe-
cialist must so state and provide best estimates. In meeting the criteria
stated in 34 CFR, §300.8(c)(13), [§300.7(c)(13),] a student with a vi-
sual impairment is one who:

(i) has been determined by a licensed ophthalmolo-
gist or optometrist:

(I) to have no vision or to have a serious visual
loss after correction; or

(II) to have a progressive medical condition that
will result in no vision or a serious visual loss after correction.

(ii) has been determined by the following evalua-
tions to have a need for special services:

(I) a functional vision evaluation by a profes-
sional certi�ed in the education of students with visual impairments
or a certi�ed orientation and mobility instructor. The evaluation must
include the performance of tasks in a variety of environments requiring
the use of both near and distance vision and recommendations con-
cerning the need for a clinical low vision evaluation and an orientation
and mobility evaluation; and

(II) a learning media assessment by a profes-
sional certi�ed in the education of students with visual impairments.
The learning media assessment must include recommendations con-
cerning which speci�c visual, tactual, and/or auditory learning media
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are appropriate for the student and whether or not there is a need for
ongoing evaluation in this area.

(B) A student with a visual impairment is functionally
blind if, based on the preceding evaluations, the student will use tac-
tual media (which includes Braille) as a primary tool for learning to be
able to communicate in both reading and writing at the same level of
pro�ciency as other students of comparable ability.

(13) Noncategorical. A student between the ages of 3-5
who is evaluated as having mental retardation, emotional disturbance,
a speci�c learning disability, or autism may be described as noncate-
gorical early childhood.

§89.1045. Notice to Parents for Admission, Review, and Dismissal
(ARD) Committee Meetings.

(a) A district shall invite the parents and adult student to
participate as members of the admission, review, and dismissal (ARD)
committee by providing written notice in accordance with 34 Code
of Federal Regulations (CFR), §§300.300, 300.322, and 300.503.
[§§300.345, 300.503, and 300.505, and Part 300, Appendix A.]

(b) A parent may request an ARD committee meeting at any
mutually agreeable time to address speci�c concerns about his or her
child’s special education services. The school district must respond to
the parent’s request either by holding the requested meeting or by re-
questing assistance through the Texas Education Agency’s mediation
process. The district should inform parents of the functions of the ARD
committee and the circumstances or types of problems for which re-
questing an ARD committee meeting would be appropriate.

§89.1047. Procedures for Surrogate and Foster Parents.
(a) An individual assigned to act as a surrogate parent for a

student with a disability, in accordance with 34 Code of Federal Reg-
ulations (CFR), §300.519, [§300.515,] relating to surrogate parents,
must comply with the requirements speci�ed in Texas Education Code
(TEC), §29.001(10).

(1) Pursuant to TEC, §29.001(10)(A), an individual as-
signed to act as a surrogate parent must complete a training program in
which the individual is provided with an explanation of the provisions
of federal and state laws, rules, and regulations relating to:

(A) the identi�cation of a student with a disability;

(B) the collection of evaluation and re-evaluation data
relating to a student with a disability;

(C) the admission, review, and dismissal (ARD) com-
mittee process;

(D) the development of an individualized education
program (IEP), including the consideration of transition services for
a student who is at least 14 years of age; [and, for a student who is at
least 16 years of age, an individual transition plan (ITP);]

(E) the determination of least restrictive environment;

(F) the implementation of an IEP;

(G) the procedural rights and safeguards available un-
der 34 CFR, §§300.148, 300.151 - 300.153, 300.229, 300.300, 300.50
- 300.520, 300.530 - 300.537, and 300.61 - 300.627, [§§300.403,
300.500-300.529, 300.560-300.577, and 300.660-300.662,] relating to
the issues described in 34 CFR, §300.504(c); [§300.504(b);] and

(H) the sources that the surrogate parent may contact to
obtain assistance in understanding the provisions of federal and state
laws, rules, and regulations relating to students with disabilities.

(2) The training program described in subsection (a)(1) of
this section must be provided in the native language or other mode of

communication used by the individual who is to serve as a surrogate
parent.

(3) The individual assigned to act as a surrogate parent
must complete the training program described in subsection (a)(1) of
this section within 90 calendar days after [the effective date of this rule
or] the date of initial assignment as a surrogate parent. [, whichever
comes later.] Once an individual has completed a training program
conducted or provided by or through the Texas Department of Family
and Protective Services (TDFPS), [Protective and Regulatory Services
(PRS),] a school district, an education service center, or any entity
that receives federal funds to provide Individuals with Disabilities
Education Act (IDEA) training to parents, the individual shall not be
required by any school district to complete additional training in order
to continue serving as the student’s surrogate parent or to serve as the
surrogate parent for other students with disabilities. School districts
may provide ongoing or additional training to surrogate parents
and/or parents; however, a district cannot deny an individual who has
received the training as described in subsection (a)(1) of this section
from serving as a surrogate parent on the grounds that the individual
has not been trained.

(4) A [school district shall provide, or arrange for the pro-
vision of, the training program described in subsection (a)(1) of this
section, within 90 calendar days after the effective date of this rule for
individuals serving as surrogate parents as of the effective date of this
rule. Thereafter, a] school district should provide or arrange for the
provision of the training program described in subsection (a)(1) of this
section prior to assigning an individual to act as a surrogate parent but
no later than 90 calendar days after assignment.

(b) A foster parent may act as a parent of a child with a dis-
ability, in accordance with 34 CFR, §300.30, [§300.20,] relating to the
de�nition of parent, if he/she complies with the requirements of TEC,
§29.015(b), relating to foster parents, including the completion of the
training program described in subsection (a)(1) of this section.

(1) The foster parent must complete the training program
described in subsection (a)(1) of this section within 90 calendar days
after [the effective date of this rule or] the date of initial assignment as
the parent. [, whichever comes later.] Once a foster parent has com-
pleted a training program conducted or provided by the TDFPS, [PRS,]
a school district, an education service center, or any entity that receives
federal funds to provide IDEA training to parents, the foster parent shall
not be required by any school district to complete additional training in
order to continue serving as his/her child’s surrogate parent or parent
or to serve as the surrogate parent or parent for other students with dis-
abilities. School districts may provide ongoing or additional training
to foster parents and/or parents; however, a district cannot deny an in-
dividual who has received the training as described in subsection (a)(1)
of this section from serving as the parent on the grounds that the indi-
vidual has not been trained.

(2) A [school district shall provide, or arrange for the pro-
vision of, the training program described in subsection (a)(1) of this
section, within 90 calendar days after the effective date of this rule for
foster parents who are serving as parents as of the effective date of this
rule. Thereafter, a] school district should provide or arrange for the
provision of the training program described in subsection (a)(1) of this
section prior to assigning a foster parent to act as a parent but no later
than 90 calendar days after assignment.

(c) Each school district or shared services arrangement shall
develop and implement procedures for conducting an analysis of
whether a foster parent or potential surrogate parent has an interest
that con�icts with the interests of his/her child. A foster parent in a
home which is veri�ed by the TDFPS [PRS] or a child-placing agency
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shall not be deemed to have a �nancial con�ict of interest by virtue of
serving as the foster parent in that home. These homes include, but
are not limited to, basic, habilitative, primary medical, or therapeutic
foster or foster group homes. In addition, issues concerning quality
of care of the child do not constitute a con�ict of interest. Concerns
regarding quality of care of the child should be communicated, and
may be statutorily required to be reported, to TDFPS. [PRS.]

(d) If a school district denies a foster parent the right to serve as
a surrogate parent or parent, the school district must provide the foster
parent with written notice of such denial within seven calendar days
after the date on which the decision is made. The written notice shall:

(1) specify the reason(s) the foster parent is being denied
the right to serve as the surrogate parent or parent (the notice must
speci�cally explain the interests of the foster parent that con�ict with
the interests of his/her child); and

(2) inform the foster parent of his/her right to �le a com-
plaint with the Texas Education Agency in accordance with 34 CFR,
§§300.151 - 300.153, [§§300.660-300.662,] relating to complaint pro-
cedures.

§89.1049. Parental Rights Regarding Adult Students.
(a) In accordance with 34 Code of Federal Regulations (CFR),

§300.320(c) [§300.347(c)] and §300.520, [§300.517,] and Texas Edu-
cation Code (TEC), §29.017, beginning at least one year before a stu-
dent reaches 18 years of age, the student’s individualized education
program (IEP) must include a statement that the student has been in-
formed that, unless the student’s parent or other individual has been
granted guardianship of the student under the Probate Code, Chapter
XIII, Guardianship, all rights granted to the parent under the Individu-
als with Disabilities Education Act (IDEA), Part B, other than the right
to receive any notice required under IDEA, Part B, will transfer to the
student upon reaching age 18. After the student reaches the age of 18,
except as provided by subsection (b) of this section, the school district
shall provide any notice required under IDEA, Part B, to both the adult
student and the parent.

(b) In accordance with 34 CFR, §300.520(a)(2),
[§300.517(a)(2),] and TEC, §29.017(a), all rights accorded to a
parent under IDEA, Part B, including the right to receive any notice
required by IDEA, Part B, will transfer to an 18-year-old student
who is incarcerated in an adult or juvenile, state or local correctional
institution, unless the student’s parent or other individual has been
granted guardianship of the student under the Probate Code, Chapter
XIII, Guardianship.

(c) In accordance with 34 CFR, §300.520(a)(3),
[§300.517(a)(3),] a school district must notify in writing the adult
student and parent of the transfer of parental rights, as described in
subsections (a) and (b) of this section, at the time the student reaches
the age of 18. This noti�cation is separate and distinct from the
requirement that the student’s IEP include a statement relating to
the transfer of parental rights beginning at least one year before the
student reaches the age of 18. This noti�cation is not required to
contain the elements of notice referenced in 34 CFR, §300.503, but
must include a statement that parental rights have transferred to the
adult student and provide contact information for the parties to use in
obtaining additional information.

(d) A notice under IDEA, Part B, which [that] is required to be
given to an adult student and parent does not create a right for the parent
to consent to or participate in the proposal or refusal to which the notice
relates. For example, a notice of an admission, review, and dismissal
(ARD) committee meeting does not constitute invitation to, or create
a right for, the parent to attend the meeting. However, in accordance
with 34 CFR, §300.321(a)(6), [§300.344(a)(6),] the adult student or the

school district may invite individuals who have knowledge or special
expertise regarding the student, including the parent.

(e) Nothing in this section prohibits a valid power of attorney
from being executed by an individual who holds rights under IDEA,
Part B.

§89.1050. The Admission, Review, and Dismissal (ARD) Committee.
(a) Each school district shall establish an admission, review,

and dismissal (ARD) committee for each eligible student with a dis-
ability and for each student for whom a full and individual initial eval-
uation is conducted pursuant to §89.1011 of this title (relating to Re-
ferral for Full and Individual Initial Evaluation). The ARD committee
shall be the individualized education program (IEP) team de�ned in
federal law and regulations, including, speci�cally, 34 Code of Federal
Regulations (CFR), §300.321. [§300.344.] The school district shall be
responsible for all of the functions for which the IEP team is responsible
under federal law and regulations and for which the ARD committee is
responsible under state law, including, speci�cally, the following:

(1) 34 CFR, §§300.320 - 300.325, [§§300.340-300.349,]
and Texas Education Code (TEC), §29.005 (individualized education
programs); [(Individualized Education Program);]

(2) 34 CFR, §§300.145 - 300.147 [§§300.400-300.402]
(relating to placement of eligible students in private schools by a
school district);

(3) 34 CFR, §§300.132, 300.138, and 300.139 [§§300.452,
300.455, and 300.456] (relating to the development and implementa-
tion of service plans for eligible students placed by parents in private
school who have been designated to receive special education and re-
lated services);

(4) 34 CFR, §300.530 and §300.531, [§§300.520, 300.522,
and 300.523,] and TEC, §37.004 (disciplinary placement of students
with disabilities); [(Placement of Students with Disabilities);]

(5) 34 CFR, §§300.302 - 300.306 [§§300.532-300.536]
(relating to evaluations, re-evaluations, and determination of eligibil-
ity);

(6) 34 CFR, §§300.114 - 300.117 [§§300.550-300.553] (re-
lating to least restrictive environment);

(7) TEC, §28.006 (Reading Diagnosis);

(8) TEC, §28.0211 (Satisfactory Performance on Assess-
ment Instruments Required; Accelerated Instruction);

(9) TEC, §28.0212 (Personal Graduation Plan);

(10) TEC, §28.0213 (Intensive Program of Instruction);

(11) TEC, Chapter 29, Subchapter I (Programs for Students
Who Are Deaf or Hard of Hearing);

(12) TEC, §30.002 (Education of Children with Visual Im-
pairments);

(13) TEC, §30.003 (Support of Students Enrolled in the
Texas School for the Blind and Visually Impaired or Texas School for
the Deaf);

(14) TEC, §33.081 (Extracurricular Activities);

(15) TEC, Chapter 39, Subchapter B (Assessment of Aca-
demic Skills); and

(16) TEC, §42.151 (Special Education).

(b) For a child from birth through two years of age with visual
and/or auditory impairments, an individualized family services plan
(IFSP) meeting must be held in place of an ARD committee meeting in
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accordance with 34 CFR, §§300.320 - 300.324, [§§303.340-303.346,]
and the memorandum of understanding between the Texas Education
Agency (TEA) and Texas Interagency Council on Early Childhood In-
tervention. For students three years of age and older, school districts
must develop an IEP.

(c) ARD committee membership.

(1) ARD committees shall include those persons identi�ed
in 34 CFR, §300.321(a), as follows:

(A) the parent(s) of the child;

(B) not less than one regular education teacher of the
child (if the child is, or may be, participating in the regular education
environment);

(C) not less than one special education teacher of the
child, or where appropriate, not less than one special education provider
of the child;

(D) a representative of the school district who:

(i) is quali�ed to provide, or supervise the provision
of, specially designed instruction to meet the unique needs of children
with disabilities;

(ii) is knowledgeable about the general education
curriculum; and

(iii) is knowledgeable about the availability of re-
sources of the school district;

(E) an individual who can interpret the instructional im-
plications of evaluation results, who may be a member of the team de-
scribed in subparagraphs (B) - (F) of this paragraph;

(F) at the discretion of the parent or the school district,
other individuals who have knowledge or special expertise regarding
the child, including related services personnel, as appropriate; and

(G) whenever appropriate, the child with a disability.

(2) The regular education teacher who serves as a member
of a student’s ARD committee should be a regular education teacher
who is responsible for implementing a portion of the student’s IEP.

(3) The special education teacher or special education
provider that participates in the ARD committee meeting in accor-
dance with 34 CFR, §300.321(a)(3), must be appropriately certi�ed or
licensed as required by 34 CFR, §300.18 and §300.156.

(4) If the student is:

(A) a student with a suspected or documented visual im-
pairment, the ARD committee shall include a teacher who is certi�ed
in the education of students with visual impairments;

(B) a student with a suspected or documented auditory
impairment, the ARD committee shall include a teacher who is certi�ed
in the education of students with auditory impairments; or

(C) a student with suspected or documented deaf-blind-
ness, the ARD committee shall include a teacher who is certi�ed in the
education of students with visual impairments or auditory impairments.

(5) An ARD committee member, including a member
described in subsection (c)(4) of this section, is not required to attend
an ARD committee meeting if the conditions of either 34 CFR,
§300.321(e)(1), regarding attendance, or 34 CFR, §300.321(e)(2),
regarding excusal, have been met.

[(c) At least one general education teacher of the student (if
the student is, or may be, participating in the general education environ-

ment) shall participate as a member of the ARD committee. The special
education teacher or special education provider that participates in the
ARD committee meeting in accordance with 34 CFR, §300.344(a)(3),
must be certi�ed in the child’s suspected areas of disability. When
a speci�c certi�cation is not required to serve certain disability cate-
gories, then the special education teacher or special education provider
must be quali�ed to provide the educational services that the child may
need. Districts should refer to §89.1131 of this title (relating to Qual-
i�cations of Special Education, Related Service, and Paraprofessional
Personnel) to ensure that appropriate teachers and/or service providers
are present and participate at each ARD committee meeting.]

(d) The ARD committee shall make its decisions regarding
students referred for a full and individual initial evaluation within 30
calendar days from the date of the completion of the written full and
individual initial evaluation report. If the 30th day falls during the sum-
mer and school is not in session, the ARD committee shall have until
the �rst day of classes in the fall to �nalize decisions concerning the
initial eligibility determination, the IEP, and placement, unless the full
and individual initial evaluation indicates that the student will need ex-
tended school year (ESY) services during that summer.

(e) The written report of the ARD committee shall document
the decisions of the committee with respect to issues discussed at the
meeting. The report shall include the date, names, positions, and sig-
natures of the members participating in each meeting in accordance
with 34 CFR, §§300.321, 300.322, 300.324, and 300.325. [§§300.344,
300.345, 300.348, and 300.349.] The report shall also indicate each
member’s agreement or disagreement with the committee’s decisions.
In the event TEC, §29.005(d)(1), applies, the district shall provide
a written or audio-taped [audiotaped] copy of the student’s IEP, as
de�ned in 34 CFR, §300.324 [§300.346] and §300.320. [§300.347.]
In the event TEC, §29.005(d)(2), applies, the district shall make a
good faith effort to provide a written or audio-taped [audiotaped] copy
of the student’s IEP, as de�ned in 34 CFR, §300.324 [§300.346] and
§300.320. [§300.347.]

(f) A school district shall comply with the following for [For]
a student who is newly enrolled in [new to] a school district. [:]

(1) If the student was in the process of being evaluated for
special education eligibility in the student’s previous school district,
the student’s current school district shall coordinate with the student’s
previous school district as necessary and as expeditiously as possible
to ensure a prompt completion of the evaluation in accordance with
34 CFR, §300.301(d)(2)(e) and §300.304(c)(5). The evaluation shall
be completed within 60 calendar days from the date the student was
veri�ed as a student being evaluated for special education eligibility.

[(1) when a student transfers within the state, the ARD
committee may, but is not required to, meet when the student enrolls
and a copy of the student’s IEP is available, the parent(s) indicate in
writing that they are satis�ed with the current IEP, and the district
determines that the current IEP is appropriate and can be implemented
as written; or]

(2) When a student transfers within the state and the par-
ents verify that the student was receiving special education services
in the previous school district or the previous school district veri�es
in writing or by telephone that the student was receiving special edu-
cation services, the school district must meet the requirements of 34
CFR, §300.323(e), regarding the provision of special education ser-
vices. The timeline for completing the requirements outlined in 34
CFR, §300.323(e)(1) or (2), shall be 30 school days from the date the
student is veri�ed as being a student eligible for special education ser-
vices.
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[(2) if the conditions of subsection (f)(1) of this section are
not met, then the ARD committee must meet when the student enrolls
and the parents verify that the student was receiving special education
services in the previous school district, or the previous school district
veri�es in writing or by telephone that the student was receiving special
education services. At this meeting, the ARD committee must do one
of the following:]

[(A) the ARD committee may determine that it has ap-
propriate evaluation data and other information to develop and begin
implementation of a complete IEP for the student; or]

[(B) the ARD committee may determine that valid eval-
uation data and other information from the previous school district are
insuf�cient or unavailable to develop a complete IEP. In this event,
the ARD committee may authorize the provision of temporary spe-
cial education services pending receipt of valid evaluation data from
the previous school district or the collection of new evaluation data by
the current school district. In this situation, a second ARD committee
meeting must be held within 30 school days from the date of the �rst
ARD committee meeting to �nalize or develop an IEP based on current
information.]

(3) When a student transfers from another state and the par-
ents verify that the student was receiving special education services
in the previous school district or the previous school district veri�es
in writing or by telephone that the student was receiving special edu-
cation services, the school district must meet the requirements of 34
CFR, §300.323(f), regarding the provision of special education ser-
vices. The timeline for completing the requirements outlined in 34
CFR, §300.323(f)(1) and (2), shall be 30 school days from the date
the student is veri�ed as being a student eligible for special education
services.

(4) [(3)] In accordance with TEC, §25.002, and 34 CFR,
§300.323, the school district in which the student was previously en-
rolled shall furnish the new school district with a copy of the student’s
records, including the child’s special education records, not later than
the 30th calendar day after the student was enrolled in the new school
district. The Family Educational Rights and Privacy Act (FERPA),
20 United States Code, [U.S.C.,] §1232g, does not require the stu-
dent’s current and previous school districts to obtain parental consent
before requesting or sending the student’s special education records if
the disclosure is conducted in accordance with 34 CFR, §99.31(a)(2)
and §99.34.

(g) All disciplinary actions regarding students with disabili-
ties shall be determined in accordance with 34 CFR, §§300.101(a) and
300.530 - 300.536 [§§300.121 and 300.519- 300.529] (relating to dis-
ciplinary actions and procedures), the TEC, Chapter 37, Subchapter A
(Alternative Settings for Behavior Management), and §89.1053 of this
title (relating to Procedures for Use of Restraint and Time-Out).

(h) All members of the ARD committee shall have the oppor-
tunity to participate in a collaborative manner in developing the IEP.
A decision of the committee concerning required elements of the IEP
shall be made by mutual agreement of the required members if possi-
ble. The committee may agree to an annual IEP or an IEP of shorter
duration.

(1) When mutual agreement about all required elements of
the IEP is not achieved, the party (the parents or adult student) who dis-
agrees shall be offered a single opportunity to have the committee re-
cess for a period of time not to exceed ten school days. This recess is not
required when the student’s presence on the campus presents a danger
of physical harm to the student or others or when the student has com-
mitted an expellable offense or an offense which may lead to a place-
ment in an alternative education program (AEP). The requirements of

this subsection (h) do not prohibit the members of the ARD commit-
tee from recessing an ARD committee meeting for reasons other than
the failure of the parents and the school district from reaching mutual
agreement about all required elements of an IEP.

(2) During the recess the committee members shall con-
sider alternatives, gather additional data, prepare further documenta-
tion, and/or obtain additional resource persons which may assist in en-
abling the ARD committee to reach mutual agreement.

(3) The date, time, and place for continuing the ARD com-
mittee meeting shall be determined by mutual agreement prior to the
recess.

(4) If a ten-day recess is implemented as provided in para-
graph (1) of this subsection and the ARD committee still cannot reach
mutual agreement, the district shall implement the IEP which it has de-
termined to be appropriate for the student.

(5) When mutual agreement is not reached, a written state-
ment of the basis for the disagreement shall be included in the IEP. The
members who disagree shall be offered the opportunity to write their
own statements.

(6) When a district implements an IEP with which the par-
ents disagree or the adult student disagrees, the district shall provide
prior written notice to the parents or adult student as required in 34
CFR, §300.503.

(7) Parents shall have the right to �le a complaint, request
mediation, and [or] request a due process hearing at any point when
they disagree with decisions of the ARD committee.

§89.1052. Discretionary Placements in Juvenile Justice Alternative
Education Programs (JJAEP).

(a) This section applies only to the expulsion of a student with
a disability under:

(1) Texas Education Code (TEC), §37.007(b), (c), or (f); or

(2) TEC, §37.007(d), as a result of conduct that contains the
elements of any offense listed in TEC, §37.007(b)(2)(C), against any
employee or volunteer in retaliation for or as a result of the person’s
employment or association with a school district.

(b) [(a)] In a county with a JJAEP, a local school district shall
invite the administrator of the JJAEP or the administrator’s designee
to an admission, review, and dismissal (ARD) committee meeting con-
vened to discuss the [a student’s] expulsion of a student with a dis-
ability under one of the provisions listed in subsection (a) of this sec-
tion, [Texas Education Code (TEC), §37.004(e),] relating to offenses
for which a school district may expel a student. The reasonable no-
tice of the ARD committee meeting must be provided consistent with
34 Code of Federal Regulations (CFR), §300.322 [CFR,§300.345] and
§300.503, and §89.1015 of this title (relating to Time Line for All No-
tices). [, and a] A copy of the student’s current individualized edu-
cation program (IEP) must be provided to the JJAEP administrator or
designee with the notice. If the JJAEP representative is unable to at-
tend the ARD committee meeting, the representative must be given
the opportunity to participate in the meeting through alternative means
including conference telephone calls. The JJAEP representative may
participate in the meeting to the extent that the meeting relates to the
student’s placement in the JJAEP and implementation of the student’s
current IEP in the JJAEP.

(c) [(b)] For a student with a disability who was expelled under
one of the provisions listed in subsection (a) of this section, an ARD
committee meeting must be convened to reconsider placement of the
student in the JJAEP, if the JJAEP administrator or designee provides
written notice to the school district of speci�c concerns that the stu-
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dent’s educational or behavioral needs cannot be met in the JJAEP. [In
accordance with TEC, §37.004(f), when the JJAEP administrator or de-
signee provides written notice of speci�c concerns to the school district
from which a student was expelled under one of the provisions listed in
TEC, §37.004(e), relating to offenses for which a school district may
expel a student, an ARD committee meeting must be convened to re-
consider placement of the student in the JJAEP.] The reasonable notice
of the ARD committee meeting must be provided consistent with 34
CFR, §300.322 [§300.345] and §300.503, and §89.1015 of this title
(relating to Time Line for All Notices). If the JJAEP representative is
unable to attend the ARD committee meeting, the representative must
be given the opportunity to participate in the meeting through alter-
native means including conference telephone calls. The JJAEP repre-
sentative may participate in the meeting to the extent that the meeting
relates to the student’s continued placement in the JJAEP.

§89.1053. Procedures for Use of Restraint and Time-Out.
(a) Requirement to implement. In addition to the requirements

of 34 Code of Federal Regulations (CFR), §300.324(a)(2)(i) and (c),
[§300.346(a)(2)(i) and (c),] school districts and charter schools must
implement the provisions of this section regarding the use of restraint
and time-out. In accordance with the provisions of Texas Education
Code (TEC), §37.0021 (Use of Con�nement, Restraint, Seclusion, and
Time-Out), it is the policy of the state to treat with dignity and respect
all students, including students with disabilities who receive special
education services under TEC, Chapter 29, Subchapter A.

(b) De�nitions.

(1) Emergency means a situation in which a student’s be-
havior poses a threat of:

(A) imminent, serious physical harm to the student or
others; or

(B) imminent, serious property destruction.

(2) Restraint means the use of physical force or a mechani-
cal device to signi�cantly restrict the free movement of all or a portion
of the student’s body.

(3) Time-out means a behavior management technique in
which, to provide a student with an opportunity to regain self-control,
the student is separated from other students for a limited period in a
setting:

(A) that is not locked; and

(B) from which the exit is not physically blocked by
furniture, a closed door held shut from the outside, or another inanimate
object.

(c) Use of restraint. A school employee, volunteer, or inde-
pendent contractor may use restraint only in an emergency as de�ned
in subsection (b) of this section and with the following limitations.

(1) Restraint shall be limited to the use of such reasonable
force as is necessary to address the emergency.

(2) Restraint shall be discontinued at the point at which the
emergency no longer exists.

(3) Restraint shall be implemented in such a way as to pro-
tect the health and safety of the student and others.

(4) Restraint shall not deprive the student of basic human
necessities.

(d) Training on use of restraint. Training for school employ-
ees, volunteers, or independent contractors shall be provided according
to the following requirements.

(1) A [Not later than April 1, 2003, a] core team of person-
nel on each campus must be trained in the use of restraint, and the team
must include a campus administrator or designee and any general or
special education personnel likely to use restraint.

(2) Personnel [After April 1, 2003, personnel] called upon
to use restraint in an emergency and who have not received prior train-
ing must receive training within 30 school days following the use of
restraint.

(3) Training on use of restraint must include prevention and
de-escalation techniques and provide alternatives to the use of restraint.

(4) All trained personnel shall receive instruction in cur-
rent professionally accepted practices and standards regarding behav-
ior management and the use of restraint.

(e) Documentation and noti�cation on use of restraint. In a
case in which restraint is used, school employees, volunteers, or inde-
pendent contractors shall implement the following documentation re-
quirements.

(1) On the day restraint is utilized, the campus administra-
tor or designee must be noti�ed verbally or in writing regarding the use
of restraint.

(2) On the day restraint is utilized, a good faith effort shall
be made to verbally notify the parent(s) regarding the use of restraint.

(3) Written noti�cation of the use of restraint must be
placed in the mail or otherwise provided to the parent within one
school day of the use of restraint.

(4) Written documentation regarding the use of restraint
must be placed in the student’s special education eligibility folder in
a timely manner so the information is available to the ARD committee
when it considers the impact of the student’s behavior on the student’s
learning and/or the creation or revision of a behavioral intervention
plan (BIP).

(5) Written noti�cation to the parent(s) and documentation
to the student’s special education eligibility folder shall include the fol-
lowing:

(A) name of the student;

(B) name of the staff member(s) administering the re-
straint;

(C) date of the restraint and the time the restraint began
and ended;

(D) location of the restraint;

(E) nature of the restraint;

(F) a description of the activity in which the student was
engaged immediately preceding the use of restraint;

(G) the behavior that prompted the restraint;

(H) the efforts made to de-escalate the situation and al-
ternatives to restraint that were attempted; and

(I) information documenting parent contact and noti�-
cation.

(f) Clari�cation regarding restraint. The provisions adopted
under this section do not apply to the use of physical force or a me-
chanical device which does not signi�cantly restrict the free movement
of all or a portion of the student’s body. Restraint that involves signif-
icant restriction as referenced in subsection (b)(2) of this section does
not include:
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(1) physical contact or appropriately prescribed adaptive
equipment to promote normative body positioning and/or physical
functioning;

(2) limited physical contact with a student to promote
safety (e.g., holding a student’s hand), prevent a potentially harmful
action (e.g., running into the street), teach a skill, redirect attention,
provide guidance to a location, or provide comfort;

(3) limited physical contact or appropriately prescribed
adaptive equipment to prevent a student from engaging in ongo-
ing, repetitive self-injurious behaviors, with the expectation that
instruction will be re�ected in the individualized education program
(IEP) as required by 34 CFR, §300.324(a)(2)(i) and (c) [34 CFR
§300.346(a)(2)(i) and (c)] to promote student learning and reduce
and/or prevent the need for ongoing intervention; or

(4) seat belts and other safety equipment used to secure stu-
dents during transportation.

(g) Use of time-out. A school employee, volunteer, or inde-
pendent contractor may use time-out in accordance with subsection
(b)(3) of this section with the following limitations.

(1) Physical force or threat of physical force shall not be
used to place a student in time-out.

(2) Time-out may only be used in conjunction with an array
of positive behavior intervention strategies and techniques and must be
included in the student’s IEP and/or BIP if it is utilized on a recurrent
basis to increase or decrease a targeted behavior.

(3) Use of time-out shall not be implemented in a fashion
that precludes the ability of the student to be involved in and progress
in the general curriculum and advance appropriately toward attaining
the annual goals speci�ed in the student’s IEP.

(h) Training on use of time-out. Training for school employ-
ees, volunteers, or independent contractors shall be provided according
to the following requirements.

(1) General [Not later than April 1, 2003, general] or spe-
cial education personnel who implement time-out based on require-
ments established in a student’s IEP and/or BIP must be trained in the
use of time-out.

(2) Newly-identi�ed [After April 1, 2003, newly-identi-
�ed] personnel called upon to implement time-out based on require-
ments established in a student’s IEP and/or BIP must receive training
in the use of time-out within 30 school days of being assigned the re-
sponsibility for implementing time-out.

(3) Training on the use of time-out must be provided as part
of a program which addresses a full continuum of positive behavioral
intervention strategies, and must address the impact of time-out on the
ability of the student to be involved in and progress in the general cur-
riculum and advance appropriately toward attaining the annual goals
speci�ed in the student’s IEP.

(4) All trained personnel shall receive instruction in cur-
rent professionally accepted practices and standards regarding behav-
ior management and the use of time-out.

(i) Documentation on use of time-out. Necessary documenta-
tion or data collection regarding the use of time-out, if any, must be ad-
dressed in the IEP or BIP. The admission, review, and dismissal (ARD)
committee must use any collected data to judge the effectiveness of the
intervention and provide a basis for making determinations regarding
its continued use.

(j) Student safety. Any behavior management technique
and/or discipline management practice must be implemented in such
a way as to protect the health and safety of the student and others. No
discipline management practice may be calculated to in�ict injury,
cause harm, demean, or deprive the student of basic human necessities.

(k) Data reporting. With [Beginning with the 2003-2004
school year, with] the exception of actions covered by subsection (f) of
this section, data regarding the use of restraint must be electronically
reported to the Texas Education Agency in accordance with reporting
standards speci�ed by the agency [Agency] .

(l) The provisions adopted under this section do not apply to:

(1) a peace of�cer while performing law enforcement du-
ties;

(2) juvenile probation, detention, or corrections personnel;
or

(3) an educational services provider with whom a student
is placed by a judicial authority, unless the services are provided in an
educational program of a school district.

§89.1055. Content of the Individualized Education Program (IEP).

(a) The individualized education program (IEP) developed by
the admission, review, and dismissal (ARD) committee for each stu-
dent with a disability shall comply with the requirements of 34 Code
of Federal Regulations (CFR), §300.320 and §300.324, [§300.346 and
§300.347,] and Part 300, Appendix A.

(b) The IEP must include a statement of any individual
appropriate [allowable] accommodations in the administration of as-
sessment instruments developed in accordance with Texas Education
Code (TEC), §39.023(a) - (c), or district-wide assessments of student
achievement that are necessary to measure the academic achievement
and functional performance of the child on the assessments. [needed
in order for the student to participate in the assessment.] If the ARD
committee determines that the student will not participate in a partic-
ular state- or district-wide assessment of student achievement (or part
of an assessment), the IEP must include a statement of:

(1) why the child cannot participate in the regular assess-
ment; and

[(1) why that assessment is not appropriate for the child;
and]

(2) why the particular alternate assessment selected is ap-
propriate for the child.

[(2) how the child will be assessed using a locally devel-
oped alternate assessment.]

(c) If the ARD committee determines that the student is in need
of extended school year (ESY) services, as described in §89.1065 of
this title (relating to Extended School Year Services (ESY Services)),
then the IEP must also include goals and objectives for ESY services
from the student’s current IEP.

(d) For students with visual impairments, from birth through
21 years of age, the IEP or individualized family services plan (IFSP)
shall also meet the requirements of TEC, §30.002(e).

(e) For students with autism spectrum disorders (ASD), the
strategies described in paragraphs (1) - (11) of this subsection shall be
considered, based on peer-reviewed and/or research-based educational
programming practices, and addressed in the IEP:

(1) extended educational programming, including ex-
tended day and/or extended school year services, that considers the
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duration of programs/settings based on assessment of behavior, social
skills, communication, academics, and self-help skills;

(2) daily schedules re�ecting minimal unstructured time
and active engagement in learning activities, including lunch, snack,
and recess, and providing �exibility within routines that are adaptable
to individual skill levels and assist with schedule changes, such as
�eld trips, substitute teachers, and pep rallies;

(3) in-home and community-based training or viable al-
ternatives that assist the student with acquisition of social/behavioral
skills, including strategies that facilitate maintenance and generaliza-
tion of such skills from home to school, school to home, home to com-
munity, and school to community;

(4) positive behavior support strategies based on informa-
tion, such as:

(A) antecedent manipulation, replacement behaviors,
reinforcement strategies, and data-based decisions; and

(B) a Behavior Intervention Plan developed from a
Functional Behavioral Assessment that uses current data related to
target behaviors and addresses behavioral programming across home,
school, and community-based settings;

(5) beginning at any age, futures planning for integrated
living, work, community, and educational environments that consid-
ers skills necessary to function in current and post-secondary environ-
ments;

(6) parent/family training and support, provided by quali-
�ed personnel with experience in ASD, that:

(A) provides a family with skills necessary for a child
to succeed in the home/community setting;

(B) includes information regarding resources such as
parent support groups, workshops, videos, conferences, and materials
designed to increase parent knowledge of speci�c teaching/manage-
ment techniques related to the child’s curriculum; and

(C) facilitates parental carryover of in-home training
and includes strategies for behavior management and developing
structured home environments and/or communication training so
that parents are active participants in promoting the continuity of
interventions across all settings;

(7) suitable staff-to-student ratio appropriate to identi�ed
activities and as needed to achieve social/behavioral progress based
on the child’s developmental and learning level (acquisition, �uency,
maintenance, generalization) that encourages work towards individual
independence as determined by:

(A) adaptive behavior evaluation results;

(B) behavioral accommodation needs across settings;
and

(C) transitions within the school day;

(8) communication interventions, including language
forms and functions that enhance effective communication across
settings, such as augmentative, incidental, and naturalistic teaching;

(9) social skills supports and strategies based on social
skills assessment/curriculum and provided across settings, such as
trained peer facilitators (e.g., circle of friends), video modeling, social
stories, and role playing;

(10) professional educator/staff support, such as training
provided to personnel who work with the student to assure the correct
implementation of techniques and strategies described in the IEP; and

(11) teaching strategies based on peer reviewed and/or re-
search-based practices for students with ASD, such as those associated
with discrete-trial training, visual supports, applied behavior analysis,
structured learning, augmentative communication, or social skills train-
ing.

[(e) For students with autism/pervasive developmental disor-
ders, information about the following shall be considered and, when
needed, addressed in the IEP:]

[(1) extended educational programming;]

[(2) daily schedules re�ecting minimal unstructured time;]

[(3) in-home training or viable alternatives;]

[(4) prioritized behavioral objectives;]

[(5) prevocational and vocational needs of students 12
years of age or older;]

[(6) parent training; and]

[(7) suitable staff-to-students ratio.]

(f) If the ARD committee determines that services are not
needed in one or more of the areas speci�ed in subsection (e)(1) - (11)
[(e)(1) - (7)] of this section, the IEP must include a statement to that
effect and the basis upon which the determination was made.

(g) For [In accordance with 34 CFR §300.29, §300.344, and
§300.347, for] each student with a disability, beginning at age 14 (prior
to the date on which a student turns 14 years of age) or younger, if
determined appropriate by the ARD committee, the following issues
must be considered in the development of the IEP, and, if appropriate,
integrated into the IEP:

(1) appropriate student involvement in the student’s transi-
tion to life outside the public school system;

(2) if the student is younger than 18 years of age, appropri-
ate parental involvement in the student’s transition;

(3) if the student is at least 18 years of age, appropriate
parental involvement in the student’s transition, if the parent is invited
to participate by the student or the school district in which the student
is enrolled;

(4) any postsecondary education options;

(5) a functional vocational evaluation;

(6) employment goals and objectives;

(7) if the student is at least 18 years of age, the availability
of age-appropriate instructional environments;

(8) independent living goals and objectives; and

(9) appropriate circumstances for referring a student or the
student’s parents to a governmental agency for services.

§89.1056. Transfer of Assistive Technology Devices.

(a) Unless otherwise speci�cally de�ned in this section, the
terms used in this section shall have the meanings ascribed to such
terms in Texas Education Code (TEC), §30.0015, (Transfer of Assistive
Technology Devices).

(b) A transfer of an assistive technology device (ATD) pur-
suant to TEC, §30.0015, shall be in accordance with a transfer agree-
ment which incorporates the standards described in TEC, §30.0015(c),
and which includes, speci�cally, the following.

(1) The transferor and transferee must represent and agree
that the terms of the transfer are based on the fair market value of the
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ATD, determined in accordance with generally accepted accounting
principles.

(2) The informed consent of the parent of the student with
a disability for whom the ATD is being transferred must be obtained
before the transfer of an ATD pursuant to TEC, 30.0015. The proce-
dures employed by a school district in obtaining such informed con-
sent shall be consistent with the procedures employed by the district to
obtain parental consent under 34 Code of Federal Regulations (CFR),
§300.300. [§300.505.] If the student has the legal capacity to enter
into a contract, the informed consent may be obtained from the stu-
dent. Consistent with 34 CFR, §300.505(c), informed parental or adult
student consent need not be obtained if the school district can demon-
strate that it has taken reasonable measures to obtain that consent, and
the student’s parent or the adult student has failed to respond. To
meet the reasonable measures requirement, the school district must use
procedures consistent with those described in 34 CFR, §300.322(d).
[§300.345(d).]

(3) If the transfer is a sale, then the sale of the ATD shall be
evidenced by a "Uniform Transfer Agreement" (UTA) which includes
the following:

(A) the names of the transferor and the transferee
(which may be any individual or entity identi�ed in TEC, §30.0015(b));

(B) the date of the transfer;

(C) a description of the ATD being transferred;

(D) the terms of the transfer (including the transfer of
warranties, to the extent applicable); and

(E) the signatures of authorized representatives of both
the transferor and the transferee.

(c) The Texas Education Agency shall annually disseminate to
school districts the standards for a school district’s transfer of an ATD
pursuant to TEC, §30.0015.

(d) Nothing in this section or in TEC, §30.0015, shall:

(1) alter any existing obligation under federal or state law
to provide ATDs to students with disabilities;

(2) require a school district to transfer an ATD to any per-
son or entity;

(3) limit a school district’s right to sell, lease, loan, or oth-
erwise convey or dispose of property as authorized by federal or state
laws, rules, or regulations; or

(4) authorize any transfer of an ATD that is inconsistent
with any restriction on transferability imposed by the manufacturer or
developer of the ATD or applicable federal or state laws, rules, or reg-
ulations.

§89.1065. Extended School Year Services (ESY Services).

Extended school year (ESY) services are de�ned as individualized in-
structional programs beyond the regular school year for eligible stu-
dents with disabilities.

(1) The need for ESY services must be determined on an
individual student basis by the admission, review, and dismissal (ARD)
committee in accordance with 34 Code of Federal Regulations (CFR),
§300.106, [§300.309,] and the provisions of this section. In determin-
ing the need for and in providing ESY services, a school district may
not:

(A) limit ESY services to particular categories of dis-
ability; or

(B) unilaterally limit the type, amount, or duration of
ESY services.

(2) The need for ESY services must be documented from
formal and/or informal evaluations provided by the district or the par-
ents. The documentation shall demonstrate that in one or more critical
areas addressed in the current individualized education program (IEP)
objectives, the student has exhibited, or reasonably may be expected to
exhibit, severe or substantial regression that cannot be recouped within
a reasonable period of time. Severe or substantial regression means
that the student has been, or will be, unable to maintain one or more
acquired critical skills in the absence of ESY services.

(3) The reasonable period of time for recoupment of ac-
quired critical skills shall be determined on the basis of needs identi-
�ed in each student’s IEP. If the loss of acquired critical skills would be
particularly severe or substantial, or if such loss results, or reasonably
may be expected to result, in immediate physical harm to the student
or to others, ESY services may be justi�ed without consideration of the
period of time for recoupment of such skills. In any case, the period of
time for recoupment shall not exceed eight weeks.

(4) A skill is critical when the loss of that skill results, or
is reasonably expected to result, in any of the following occurrences
during the �rst eight weeks of the next regular school year:

(A) placement in a more restrictive instructional ar-
rangement;

(B) signi�cant loss of acquired skills necessary for the
student to appropriately progress in the general curriculum;

(C) signi�cant loss of self-suf�ciency in self-help skill
areas as evidenced by an increase in the number of direct service staff
and/or amount of time required to provide special education or related
services;

(D) loss of access to community-based independent liv-
ing skills instruction or an independent living environment provided by
noneducational sources as a result of regression in skills; or

(E) loss of access to on-the-job training or productive
employment as a result of regression in skills.

(5) If the district does not propose ESY services for dis-
cussion at the annual review of a student’s IEP, the parent may request
that the ARD committee discuss ESY services pursuant to 34 CFR,
§300.321. [§300.344.]

(6) If a student for whom ESY services were considered
and rejected loses critical skills because of the decision not to provide
ESY services, and if those skills are not regained after the reasonable
period of time for recoupment, the ARD committee shall reconsider
the current IEP if the student’s loss of critical skills interferes with the
implementation of the student’s IEP.

(7) For students enrolling in a district during the school
year, information obtained from the prior school district as well as in-
formation collected during the current year may be used to determine
the need for ESY services.

(8) The provision of ESY services is limited to the educa-
tional needs of the student and shall not supplant or limit the responsi-
bility of other public agencies to continue to provide care and treatment
services pursuant to policy or practice, even when those services are
similar to, or the same as, the services addressed in the student’s IEP.
No student shall be denied ESY services because the student receives
care and treatment services under the auspices of other agencies.
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(9) Districts are not eligible for reimbursement for ESY
services provided to students for reasons other than those set forth in
this section.

§89.1070. Graduation Requirements.
(a) Graduation with a regular high school diploma under sub-

section (b) or (d) of this section terminates a student’s eligibility for
special education services under this subchapter and Part B of the In-
dividuals with Disabilities Education Act (IDEA), 20 United States
Code, §§1400 et seq. In addition, as provided in Texas Education Code
(TEC), §42.003(a), graduation with a regular high school diploma un-
der subsection (b) or (d) of this section terminates a student’s entitle-
ment to the bene�ts of the Foundation School Program.

(b) A student receiving special education services may gradu-
ate and be awarded a regular high school diploma if:

(1) the student has satisfactorily completed the state’s or
district’s (whichever is greater) minimum curriculum and credit re-
quirements for graduation applicable to students in general education,
including satisfactory performance on the exit level assessment instru-
ment; or

(2) the student has satisfactorily completed the state’s or
district’s (whichever is greater) minimum curriculum and credit re-
quirements for graduation applicable to students in general education,
including satisfactory performance on an alternate assessment instru-
ment as determined by the student’s admission, review, and dismissal
(ARD) committee. [and has been exempted from the exit-level assess-
ment instrument under TEC, §39.027(a)(2)(B).]

(c) A student receiving special education services may also
graduate and receive a regular high school diploma when the student’s
ARD [admission, review, and dismissal (ARD)] committee has deter-
mined that the student has successfully completed:

(1) the student’s individualized education program (IEP);

(2) [(1)] [the student’s individualized education program
(IEP) and met] one of the following conditions, consistent with the stu-
dent’s IEP:

(A) full-time employment, based on the student’s abili-
ties and local employment opportunities, in addition to suf�cient self-
help skills to enable the student to maintain the employment without
direct and ongoing educational support of the local school district;

(B) demonstrated mastery of speci�c employability
skills and self-help skills which do not require direct ongoing educa-
tional support of the local school district; or

(C) access to services which are not within the legal re-
sponsibility of public education, or employment or educational options
for which the student has been prepared by the academic program;

(3) [(2)] the state’s or district’s (whichever is greater) min-
imum credit requirements for students without disabilities; and

(4) [(3)] the state’s or district’s minimum curriculum re-
quirements to the extent possible with modi�cations/substitutions only
when it is determined necessary by the ARD committee for the student
to receive an appropriate education.

(d) A student receiving special education services may also
graduate and receive a regular high school diploma upon the ARD com-
mittee determining that the student no longer meets age eligibility re-
quirements and has completed the requirements speci�ed in the IEP.

(e) All students graduating under this section shall be provided
with a summary of academic achievement and functional performance
as described in 34 Code of Federal Regulations (CFR), §300.305(e)(3).

This summary shall consider, as appropriate, the views of the parent
and student and written recommendations from adult service agencies
on how to assist the student in meeting postsecondary goals. An evalu-
ation as required by 34 CFR, §300.305(e)(1), shall be included as part
of the summary for a student graduating under subsection (c) of this
section.

[(e) When considering a student’s graduation under subsection
(c) of this section, the student shall be evaluated prior to graduation
as required by 34 CFR, §300.534(c), and the ARD committee shall
consider the evaluation, the views of the parent and/or student as ap-
propriate, and, when appropriate, seek in writing and consider written
recommendations from adult service agencies.]

(f) Students who participate in graduation ceremonies but who
are not graduating under subsection (c) of this section and who will re-
main in school to complete their education do not have to be evaluated
in accordance with subsection (e) of this section.

(g) Employability and self-help skills referenced under sub-
section (c) of this section are those skills directly related to the prepa-
ration of students for employment, including general skills necessary
to obtain or retain employment.

[(h) Students with disabilities who are eligible to take the exit
level assessment instrument but have not performed satisfactorily are
eligible for instruction in accordance with the TEC, §39.024.]

(h) [(i)] For students who receive a diploma according to sub-
section (c) of this section, the ARD committee shall determine needed
educational services upon the request of the student or parent to resume
services, as long as the student meets the age eligibility requirements.

§89.1075. General Program Requirements and Local District Proce-
dures.

(a) Each school district shall maintain an eligibility folder for
each student receiving special education services, in addition to the stu-
dent’s cumulative record. The eligibility folder must include, but need
not be limited to: copies of referral data; documentation of notices and
consents; evaluation reports and supporting data; admission, review,
and dismissal (ARD) committee reports; and the student’s individual-
ized education programs (IEPs).

(b) For school districts providing special education services to
students with visual impairments, there shall be written procedures as
required in the Texas Education Code (TEC), §30.002(c)(10).

(c) Each school district shall have procedures to ensure that
each teacher involved in a student’s instruction has the opportunity to
provide input and request assistance regarding the implementation of
the student’s IEP. These procedures must include a method for a stu-
dent’s regular or special education teachers to submit requests for fur-
ther consideration of the student’s IEP or its implementation. In re-
sponse to this request, the district’s procedures shall include a method
for the district to determine whether further consideration is necessary
and whether this consideration will be informal or will require an ARD
committee meeting. If the district determines that an ARD committee
meeting is necessary, the student’s current regular and special educa-
tion teachers shall have an opportunity to provide input. The school
district shall also ensure that each teacher who provides instruction to a
student with disabilities receives relevant sections of the student’s cur-
rent IEP and that each teacher be informed of speci�c responsibilities
related to implementing the IEP, such as goals and benchmarks, and of
needed accommodations, modi�cations, and supports for the child.

(d) Students with disabilities shall have available an instruc-
tional day commensurate with that of students without disabilities. The
ARD committee shall determine the appropriate instructional setting
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and length of day for each student, and these shall be speci�ed in the
student’s IEP.

(e) School districts that jointly operate their special education
programs as a shared services arrangement, in accordance with TEC,
§29.007, shall do so in accordance with procedures developed by the
Texas Education Agency (TEA).

(f) School districts that contract for services from non-public
day schools shall do so in accordance with 34 Code of Federal Regu-
lations, §300.147, [§300.402,] and procedures developed by the TEA.

§89.1076. Interventions and Sanctions.
The Texas Education Agency (TEA) shall establish and implement a
system of interventions and sanctions, in accordance with the Individ-
uals with Disabilities Education Act, 20 United States Code, [USC,]
§§1400 et seq., Texas Education Code (TEC), §29.010, and TEC,
Chapter 39, as necessary to ensure program effectiveness and compli-
ance with federal and state requirements regarding the implementation
of special education and related services. In accordance with TEC,
§39.131(a), the TEA may combine any intervention and sanction. The
system of interventions and sanctions will include, but not be limited
to, the following:

(1) on-site review for failure to meet program or compli-
ance requirements;

(2) required �scal audit of speci�c program(s) and/or of the
district, paid for by the district;

(3) required submission of corrective action(s), including
compensatory services, paid for by the district;

(4) required technical assistance [from the education ser-
vice center] , paid for by the district;

(5) public release of program or compliance review �nd-
ings;

(6) special investigation and/or follow-up veri�cation vis-
its;

(7) required public hearing conducted by the local school
board of trustees;

(8) assignment of a special purpose monitor, conservator,
or management team, paid for by the district;

(9) hearing before the commissioner of education or de-
signee;

(10) reduction in payment or withholding of funds;
[and/or]

(11) lowering of the special education monitoring/compli-
ance [compliance] status and/or the accreditation rating of the district;
and/or [.]

(12) other authorized interventions and sanctions as deter-
mined by the commissioner.

§89.1085. Referral for the Texas School for the Blind and Visually
Impaired and the Texas School for the Deaf Services.

(a) A student’s admission, review, and dismissal (ARD) com-
mittee may place the student at the Texas School for the Blind and
Visually Impaired (TSBVI) or the Texas School for the Deaf (TSD)
in accordance with the provisions of 34 Code of Federal Regulations
(CFR), Part 300, the Texas Education Code (TEC), including, specif-
ically, §§30.021, 30.051, and 30.057, and the applicable rules of this
subchapter.

(b) In the event that a student is placed by his or her ARD com-
mittee at either the TSBVI or the TSD, the student’s "resident school

district," as de�ned in subsection (e) of this section, shall be respon-
sible for assuring that a free appropriate public education (FAPE) is
provided to the student at the TSBVI or the TSD, as applicable, in ac-
cordance with the Individuals with Disabilities Education Act (IDEA),
20 United States Code (USC), §§1400 et seq., 34 CFR, Part 300, state
statutes, and rules of the State Board of Education (SBOE) and the com-
missioner of education. If representatives of the resident school district
and representatives of the TSBVI or the TSD disagree, as members of
a student’s ARD committee, with respect to a recommendation by one
or more members of the student’s ARD committee that the student be
evaluated for placement, initially placed, or continued to be placed at
the TSBVI or TSD, as applicable, the representatives of the resident
school district and the TSBVI or TSD, as applicable, may seek resolu-
tion through the mediation procedures adopted by the Texas Education
Agency or through any due process hearing to which the resident school
district or the TSBVI or the TSD are entitled under the IDEA, 20 USC,
§§1400, [§§1401,] et seq.

(c) When a student’s ARD committee places the student at the
TSBVI or the TSD, the student’s resident school district shall comply
with the following requirements.

(1) For each student, the resident school district shall list
those services in the student’s individualized education program (IEP)
[which the district cannot appropriately provide in a local program and]
which the TSBVI or the TSD can appropriately provide.

(2) The district may make an on-site visit to verify that the
TSBVI or the TSD can and will offer the services listed in the indi-
vidual student’s IEP and to ensure that the school offers an appropriate
educational program for the student.

(3) For each student, the resident school district shall in-
clude in the student’s IEP the criteria and estimated time lines for re-
turning the student to the resident school district.

(d) In addition to the provisions of subsections (a) - (c) of this
section, and as provided in TEC, §30.057, the TSD shall provide ser-
vices in accordance with TEC, §30.051, to any eligible student with
a disability for whom the TSD is an appropriate placement if the stu-
dent has been referred for admission by the student’s parent or legal
guardian, a person with legal authority to act in place of the parent or
legal guardian, or the student, if the student is age 18 or older, at any
time during the school year if the referring person chooses the TSD as
the appropriate placement for the student rather than placement in the
student’s resident school district or regional program determined by the
student’s ARD committee. For students placed at the TSD pursuant to
this subsection, the TSD shall be responsible for assuring that a FAPE
is provided to the student at the TSD, in accordance with IDEA, 20
USC, §§1400, [§§1401] et seq., 34 CFR, Part 300, state statutes, and
rules of the SBOE and the commissioner of education.

(e) For purposes of this section and §89.1090 of this title (re-
lating to Transportation of Students Placed in a Residential Setting, In-
cluding the Texas School for the Blind and Visually Impaired and the
Texas School for the Deaf), the "resident school district" is the school
district in which the student would be enrolled under TEC, §25.001, if
the student were not placed at the TSBVI or the TSD.

§89.1090. Transportation of Students Placed in a Residential Setting,
Including the Texas School for the Blind and Visually Impaired and the
Texas School for the Deaf.
For each student placed in a residential setting by the student’s admis-
sion, review, and dismissal (ARD) committee, including those students
placed in the Texas School for the Blind and Visually Impaired [TS-
BVI] and the Texas School for the Deaf [TSD] , the resident school
district shall be responsible for transportation at the beginning and end
of the term and for regularly scheduled school holidays when students
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are expected to leave the residential campus. The resident school dis-
trict is not responsible for transportation costs for students placed in
residential settings by their parents. Transportation costs shall not ex-
ceed state approved per diem and mileage rates unless excess costs can
be justi�ed and documented. Transportation shall be arranged using the
most cost ef�cient means. When it is necessary for the safety of the stu-
dent, as determined by the ARD committee, for an adult designated by
the ARD committee to accompany the student, round-trip transporta-
tion for that adult shall also be provided. The resident school district
and the residential facility shall coordinate to ensure that students are
transported safely, including the periods of departure and arrival.

§89.1096. Provision of Services for Students Placed by their Parents
in Private Schools or Facilities.

(a) Except as speci�cally provided in this section, in ac-
cordance with 34 Code of Federal Regulations (CFR), §300.137,
[§300.454,] no eligible student who has been placed by his or her
parent(s) in a private school [or facility] has an individual right to
receive some or all of the special education and related services
that the student would receive if he or she were enrolled in a public
school district. Except as speci�cally set forth in this section, a school
district’s obligations with respect to students placed by their parents
in private schools are governed by 34 CFR, §§300.130 - 300.144.
[§§300.450 - 300.462.]

(1) For purposes of this section only, private school is de-
�ned as a private elementary or secondary school, including any pre-
school, day care, religious school, and institutional day or residential
school, that:

(A) as required by 34 CFR, §300.13 and §300.130, is a
nonpro�t entity that meets the de�nition of nonpro�t in 34 CFR, §77.1;
and

(B) provides elementary or secondary education that in-
corporates an adopted curriculum designed to meet basic educational
goals, including scope and sequence of courses, and formal review and
documentation of student progress.

(2) A home school must meet the requirements of para-
graph (1)(B) of this subsection, but not paragraph (1)(A) of this sub-
section, to be considered a private school for purposes of this section.

(b) When a student with a disability who has been placed by
his or her parents directly in a private school [or facility] is referred to
the local school district, the local district shall convene an admission,
review, and dismissal (ARD) committee meeting to determine whether
the district can offer the student a free appropriate public education
(FAPE). If the district determines that it can offer a FAPE to the stu-
dent, the district is not responsible for providing educational services
to the student, except as provided in 34 CFR, §§300.130 - 300.144,
[§§300.450-300.462] or subsection (e) [(d)] of this section, until such
time as the parents choose to enroll the student in public school full
time [full-time] .

(c) Parents of an eligible student ages 3 or 4 shall have the
right to "dual enroll" their student in both the public school and the
private school beginning on the student’s third birthday and continu-
ing until the end of the school year in which the student turns �ve or
until the student is eligible to attend a district’s public school kinder-
garten program, whichever comes �rst, subject to paragraphs (1) - (3)
of this subsection. The public school district where a student resides
is responsible for providing special education and related services to a
student whose parents choose dual enrollment. [the following.]

(1) The student’s ARD committee shall develop an individ-
ualized education program (IEP) designed to provide the student with
a FAPE in the least restrictive environment appropriate for the student.

(2) From the IEP, the parent and the district shall determine
which special education and/or related services will be provided to the
student and the location where those services will be provided, based on
the requirements concerning placement in the least restrictive environ-
ment set forth in 34 CFR, §§300.114 - 300.120, [§§300.550-300.553,]
and the policies and procedures of the district.

(3) For students served under the provisions of this subsec-
tion, the school district shall be responsible for the employment and su-
pervision of the personnel providing the service, providing the needed
instructional materials, and maintaining pupil accounting records. Ma-
terials and services provided shall be consistent with those provided for
students enrolled only in the public school and shall remain the prop-
erty of the school district.

(d) Parents of an eligible student ages 3 or 4 who decline dual
enrollment for their student may request a services plan as described
in 34 CFR, §§300.130 - 300.144. The public school district where
the private school is located is responsible for the development of a
services plan, if the student is designated to receive services under 34
CFR, §300.132.

(e) [(d)] The school district shall provide special transportation
with federal funds only when the ARD committee determines that the
condition of the student warrants the service in order for the student to
receive the special education and related services (if any) set forth in
the IEP.

(f) [(e)] Complaints regarding the implementation of the com-
ponents of the student’s IEP that have been selected by the parent and
the district under subsection (c) of this section may be �led with the
Texas Education Agency under the procedures in 34 CFR, §§300.151
- 300.153. Additionally, parents may request mediation as outlined
in 34 CFR, 300.506. [§§300.660-300.662.] The procedures in 34
CFR, §§300.300, 300.504, 300.507, 300.508, and 300.510 - 300.518
[§§300.504-300.515] (relating to due process hearings) do not apply to
complaints regarding the implementation of the components of the stu-
dent’s IEP that have been selected by the parent and the district under
subsection (c).

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on April 9, 2007.

TRD-200701322
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Earliest possible date of adoption: May 20, 2007
For further information, please call: (512) 475-1497

19 TAC §89.1060

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the of�ces of
the Texas Education Agency or in the Texas Register of�ce, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed under 34 CFR, §300.100, which requires
states to have policies and procedures in place to ensure the pro-
vision of a free appropriate public education to children with dis-
abilities; and TEC, §29.001, which authorizes the commissioner
of education to adopt rules for the administration and funding of
the special education program; and TEC, §30.083, which autho-
rizes the commissioner to adopt rules for the administration of
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the statewide plan for educating students who are deaf or hard
of hearing.

The repeal implements 34 CFR, §300.100; and TEC, §29.001,
and §30.083.

§89.1060. De�nitions of Certain Related Services.

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on April 9, 2007.

TRD-200701323
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Earliest possible date of adoption: May 20, 2007
For further information, please call: (512) 475-1497

DIVISION 4. SPECIAL EDUCATION FUNDING
19 TAC §89.1125

The amendment is proposed under 34 CFR, §300.100, which re-
quires states to have policies and procedures in place to ensure
the provision of a free appropriate public education to children
with disabilities; and TEC, §29.001, which authorizes the com-
missioner of education to adopt rules for the administration and
funding of the special education program.

The amendment implements 34 CFR, §300.100; and TEC,
§29.001.

§89.1125. Allowable Expenditures of State Special Education Funds.

(a) Persons paid from special education funds shall be as-
signed to instructional or other duties in the special education program
and/or to provide support services to the regular education program
in order for students with disabilities to be included in the regular
program. Support services shall include, but not be limited to, col-
laborative planning, co-teaching, small group instruction with special
and regular education students, direct instruction to special education
students, or other support services determined necessary by the ad-
mission, review, and dismissal (ARD) committee for an appropriate
program for the student with disabilities. Assignments may include
duties supportive to school operations equivalent to those assigned to
regular education personnel.

(b) Personnel assigned to provide support services to the reg-
ular education program as stated in subsection (a) of this section may
be fully funded from special education funds.

(c) If personnel are assigned to special education on less than
a full-time basis, except as stated in subsection (a) of this section, only
that portion of time for which the personnel are assigned to students
with disabilities shall be paid from state special education funds.

(d) State special education funds may be used for special ma-
terials, supplies, and equipment which are directly related to the de-
velopment and implementation of individualized education programs
(IEPs) of students and which are not ordinarily purchased for the regu-
lar classroom. Of�ce and routine classroom supplies are not allowable.
Special equipment may include instructional and assistive technology
devices, audiovisual equipment, computers for instruction or assess-
ment purposes, and assessment equipment only if used directly with
students.

(e) State special education funds may be used to contract with
consultants to provide staff development, program planning and eval-
uation, instructional services, assessments, and related services to stu-
dents with disabilities.

(f) State special education funds may be used for transporta-
tion only to and from residential placements. Prior to using federal
funds for transportation costs to and from a residential facility, a dis-
trict must use state or local funds based on actual expenses up to the
state transportation maximum for private transportation contracts.

(g) State special education funds may be used to pay staff
travel to perform services directly related to the education of eligible
students with disabilities. Funds may also be used to pay travel of
staff (including administrators, general education teachers, and special
education teachers and service providers) to attend staff development
meetings for the purpose of improving performance in assigned
positions directly related to the education of eligible students with
disabilities. In no event shall the purpose for attending such staff
development meetings include time spent in performing functions
relating to the operation of professional organizations. Funds [In
accordance with 34 Code of Federal Regulations, §300.382(j), funds]
may also be used to pay for the joint training of parents and special
education, related services, and general education personnel.

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on April 9, 2007.

TRD-200701324
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Earliest possible date of adoption: May 20, 2007
For further information, please call: (512) 475-1497

DIVISION 5. SPECIAL EDUCATION AND
RELATED SERVICE PERSONNEL
19 TAC §89.1131

The amendment is proposed under 34 CFR, §300.100, which re-
quires states to have policies and procedures in place to ensure
the provision of a free appropriate public education to children
with disabilities; and TEC, §29.001, which authorizes the com-
missioner of education to adopt rules for the administration and
funding of the special education program.

The amendment implements 34 CFR, §300.100; and TEC,
§29.001.

§89.1131. Quali�cations of Special Education, Related Service, and
Paraprofessional Personnel.

(a) All special education and related service personnel shall
be certi�ed, endorsed, or licensed in the area or areas of assignment
in accordance with 34 Code of Federal Regulations (CFR), §300.156;
[§300.23 and §300.136;] the Texas Education Code (TEC), §§21.002,
21.003, and 29.304; or appropriate state agency credentials.

(b) A teacher who holds a special education certi�cate or an
endorsement may be assigned to any level of a basic special education
instructional program serving eligible students 3-21 years of age, as
de�ned in §89.1035(a) of this title (relating to Age Ranges for Student
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Eligibility), in accordance with the limitation of their certi�cation, ex-
cept for the following.

(1) Persons assigned to provide speech therapy instruc-
tional services must hold a valid Texas Education Agency (TEA)
certi�cate in speech and hearing therapy or speech and language
therapy, or a valid state license as a speech/language pathologist.

(2) Teachers holding only a special education endorsement
for early childhood education for children with disabilities shall be as-
signed only to programs serving infants through Grade 6.

[(3) Teachers assigned full-time to teaching students who
are orthopedically impaired or other health impaired with the teaching
station in the home or a hospital shall not be required to hold a spe-
cial education certi�cate or endorsement as long as the personnel �le
contains an of�cial transcript indicating that the teacher has completed
a three-semester-hour survey course in the education of students with
disabilities and three semester hours directly related to teaching stu-
dents with physical impairments or other health impairments.]

(3) [(4)] Teachers certi�ed in the education of students with
visual impairments must be available to students with visual impair-
ments, including deaf-blindness, through one of the school district’s
instructional options, a shared services arrangement with other school
districts, or an education service center (ESC). [A teacher who is cer-
ti�ed in the education of students with visual impairments must attend
each admission, review, and dismissal (ARD) committee meeting or
individualized family service plan (IFSP) meeting of a student with a
visual impairment, including deaf-blindness.]

(4) [(5)] Teachers certi�ed in the education of students
with auditory impairments must be available to students with auditory
impairments, including deaf-blindness, through one of the school
district’s instructional options, a regional day school program for the
deaf, or a shared services arrangement with other school districts. [,
or an ESC. A teacher who is certi�ed in the education of students
with auditory impairments must attend each ARD committee meeting
or IFSP meeting of a student with an auditory impairment, including
deaf-blindness.]

(5) [(6)] The following provisions apply to physical educa-
tion.

(A) When the ARD committee has made the determina-
tion and the arrangements are speci�ed in the student’s individualized
education program (IEP), physical education may be provided by the
following personnel:

(i) special education instructional or related service
personnel who have the necessary skills and knowledge;

(ii) physical education teachers;

(iii) occupational therapists;

(iv) physical therapists; or

(v) occupational therapy assistants or physical ther-
apy assistants working under supervision in accordance with the stan-
dards of their profession.

(B) When these services are provided by special edu-
cation personnel, the district must document that they have the neces-
sary skills and knowledge. Documentation may include, but need not
be limited to, inservice records, evidence of attendance at seminars or
workshops, or transcripts of college courses.

(6) [(7)] Teachers assigned full-time or part-time to instruc-
tion of students from birth through age two with visual impairments,
including deaf-blindness, shall be certi�ed in the education of students

with visual impairments. Teachers assigned full-time or part-time to
instruction of students from birth through age two who are deaf, in-
cluding deaf-blindness, shall be certi�ed in education for students who
are deaf and severely hard of hearing. [Other certi�cations for serving
these students shall require prior approval from TEA.]

(7) [(8)] Teachers with secondary certi�cation with the
generic delivery system may be assigned to teach Grades 6-12 only.

(c) Paraprofessional personnel must be certi�ed and may be
assigned to work with eligible students, general and special education
teachers, and related service personnel. Aides may also be assigned
to assist students with special education transportation, serve as a job
coach, or serve in support of community-based instruction. Aides paid
from state administrative funds may be assigned to the Special Edu-
cation Resource System (SERS), the Special Education Management
System (SEMS), or other special education clerical or administrative
duties.

(d) Interpreting services for students who are deaf shall be pro-
vided by an interpreter who is certi�ed in the appropriate language
mode(s), if certi�cation in such mode(s) is available. If certi�cation
is available, the interpreter must be certi�ed by the Registry of Inter-
preters for the Deaf (RID) or the Texas Board for Evaluation of In-
terpreters (BEI), Department of Assistive and Rehabilitative Services
(DARS), Of�ce for Deaf and Hard of Hearing Services (DHHS). [Texas
Commission for the Deaf and Hard of Hearing, unless the interpreter
has been granted an emergency permit by the commissioner of edu-
cation to provide interpreting services for students who are deaf. The
commissioner shall consider applications for the issuance of an emer-
gency permit to provide interpreting services for students who are deaf
on a case-by-case basis in accordance with requirements set forth in 34
CFR, §300.136, and standards and procedures established by the TEA.
In no event will an emergency permit allow an uncerti�ed interpreter to
provide interpreting services for more than a total of three school years
to students who are deaf.]

(e) Orientation and mobility instruction must be provided by a
certi�ed orientation and mobility specialist (COMS) who is certi�ed by
the Academy for Certi�cation of Vision Rehabilitation and Education
Professionals.

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on April 9, 2007.

TRD-200701325
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Earliest possible date of adoption: May 20, 2007
For further information, please call: (512) 475-1497

DIVISION 6. REGIONAL EDUCATION
SERVICE CENTER SPECIAL EDUCATION
PROGRAMS
19 TAC §89.1141

The amendment is proposed under 34 CFR, §300.100, which re-
quires states to have policies and procedures in place to ensure
the provision of a free appropriate public education to children
with disabilities; and TEC, §§29.001, which authorizes the com-
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missioner of education to adopt rules for the administration and
funding of the special education program; 30.001, which autho-
rizes the commissioner to adopt rules concerning the coordina-
tion of services to children with disabilities in each region served
by a regional education service center; and 30.002, which au-
thorizes the commissioner to adopt rules for the administration
of the statewide plan for education students with visual impair-
ments.

The amendment implements 34 CFR, §300.100; and TEC,
§§29.001; 30.001, and 30.002.

§89.1141. Education Service Center Regional Special Education
Leadership.

(a) Each regional education service center (ESC) will provide
leadership, training, and technical assistance in the area of special edu-
cation for students with disabilities in accordance with the Texas Edu-
cation Agency’s (TEA) focus on increasing student achievement and
Texas Education Code (TEC), §8.051(d)(2) and (5), and will assist
TEA in the implementation of 34 Code of Federal Regulations (CFR)
§300.119. [§300.382 and §300.555.]

(b) Each regional ESC will provide technical assistance, sup-
port, and training in the area of special education to school districts
based on the results of a comprehensive needs assessment process.
Each regional ESC will continue to serve as �rst point of contact for
school districts, parents, and other community stakeholders, and will[,
in accordance with 34 CFR §300.382(j),] provide for the joint training
of parents and special education, related services, and general educa-
tion personnel.

(c) - (g) (No change.)

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on April 9, 2007.

TRD-200701326
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Earliest possible date of adoption: May 20, 2007
For further information, please call: (512) 475-1497

DIVISION 7. RESOLUTION OF DISPUTES
BETWEEN PARENTS AND SCHOOL
DISTRICTS
19 TAC §§89.1150, 89.1151, 89.1165, 89.1180, 89.1185,
89.1191

The amendments are proposed under 34 CFR, §300.100, which
requires states to have policies and procedures in place to en-
sure the provision of a free appropriate public education to chil-
dren with disabilities; and §300.121, which requires states to
have policies and procedures in place to ensure children with
disabilities and their parents are afforded procedural safeguards;
and TEC, §29.001, which authorizes the commissioner of edu-
cation to adopt rules for the administration and funding of the
special education program.

The amendments implement 34 CFR, §300.100; and §300.121;
and TEC, §29.001.

§89.1150. General Provisions.

(a) - (b) (No change.)

(c) The possible options for resolving disputes include, but are
not limited to:

(1) - (4) (No change.)

(5) �ling a complaint with the TEA in accordance with 34
CFR, §300.153; [§§300.600-300.662;] or

(6) (No change.)

§89.1151. Due Process Hearings.

(a) (No change.)

(b) The Texas Education (TEA) shall implement a one-tier
system of due process hearings under the IDEA. The proceedings in
due process hearings shall be governed by the provisions of 34 CFR,
§§300.507-300.514, and 34 CFR, §300.532, [§300.528,] if applicable,
and §§89.1151, 89.1165, 89.1170, 89.1180, 89.1185 and 89.1191 of
this subchapter.

(c) A [Effective with requests for due process hearings �led on
or after August 1, 2002, a] parent or public education agency must re-
quest a due process hearing within one year of the date the complainant
knew or should have known about the alleged action that serves as the
basis for the hearing request.

§89.1165. Request for Hearing.

(a) A request for a due process hearing (due process com-
plaint) must be in writing and must be �led with the Texas Education
Agency, 1701 N. Congress Avenue, Austin, Texas 78701. The request
for a due process hearing may be �led by mail, hand-delivery, or
facsimile. The Individuals with Disabilities Education Act (IDEA)
timelines applicable to due process hearings shall commence when
the non-�ling party �rst receives the request for a due process hearing.
Unless rebutted, it will be presumed that the non-�ling party �rst
received the hearing request on the date it is sent to the parties by
[and shall be deemed �led only when actually received by the of�ce
responsible for legal services at] the Texas Education Agency (TEA).
The TEA has developed a model form which may be used by a parent
to initiate a due process hearing. The form is available on request from
TEA, all regional education service centers, and all school districts.
The form is also available on TEA’s website.

(b) The party �ling a request for a due process hearing must
provide a copy of the request to the other party.

[(b) If the request for a due process hearing does not specify
the issues to be heard and the relief requested, the hearing of�cer shall
require the complaining party to supplement the request, orally or in
writing, to clarify the issues to be heard at the hearing and the relief
sought by the complaining party.]

(c) The request for due process hearing must include:

(1) the name of the child;

(2) the address of the residence of the child;

(3) the name of the school the child is attending;

(4) in the case of a homeless child or youth (within the
meaning of §725(2) of the McKinney-Vento Homeless Assistance Act
(42 United States Code §11434a(2)), available contact information for
the child, and the name of the school the child is attending;

(5) a description of the nature of the problem of the child
relating to the proposed or refused initiation or change, including facts
relating to the problem; and
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(6) a proposed resolution of the problem to the extent
known and available to the party at the time.

(d) A party may not have a due process hearing until the party,
or the attorney representing the party, �les a request for a due process
hearing that meets the requirements of paragraph (c) of this section.

§89.1180. Prehearing Procedures.

(a) Promptly upon being assigned to a hearing, the hearing of-
�cer will forward to the parties a scheduling order which sets the time,
date, and location of the hearing and contains the timelines for the fol-
lowing actions, as applicable: [schedule a prehearing conference to be
held at a time reasonably convenient to the parties to the hearing. The
prehearing conference shall be held by telephone unless the hearing of-
�cer determines that circumstances require an in-person conference.]

(1) Response to Complaint (34 Code of Federal Regula-
tions (CFR), §300.508(f));

(2) Resolution Meeting (34 CFR, §300.510(a));

(3) Contesting Suf�ciency of the Complaint (34 CFR,
§300.508(d));

(4) Resolution Period (34 CFR, §300.510(b));

(5) Five-Business Day Disclosure (34 CFR, §300.512
(a)(3)); and

(6) the date by which the �nal decision of the hearing of�-
cer shall be issued (34 CFR, §300.515 and §300.532(c)(2)).

(b) The hearing of�cer shall schedule a prehearing conference
to be held at a time reasonably convenient to the parties to the hear-
ing. The prehearing conference shall be held by telephone unless the
hearing of�cer determines that circumstances require an in-person con-
ference.

[(b) The hearing of�cer shall ensure that a written, or, at the
option of either party, an electronic, verbatim record of the prehearing
conference is made.]

(c) The prehearing shall be recorded and transcribed by a re-
porter, who shall immediately prepare a transcript of the prehearing for
the hearing of�cer with copies to each of the parties.

(d) [(c)] The purpose of the prehearing conference shall be to
consider any of the following:

(1) specifying [and simplifying] issues as set forth in the
due process complaint notice;

(2) admitting certain assertions of fact or stipulations;

(3) establishing any limitation of the number of witnesses
and the time allotted for presenting each party’s case; and/or

(4) discussing other matters which may aid in simplifying
the proceeding or disposing of matters in controversy, including set-
tling matters in dispute.

(e) [(d)] Promptly upon the conclusion of the prehearing con-
ference, the hearing of�cer will issue and deliver to the parties, or their
legal representatives, a written prehearing order which con�rms and/or
identi�es:

(1) the time, place, and date of the hearing;

(2) the issues to be adjudicated [resolved] at the hearing;

(3) the relief being sought at the hearing;

(4) the deadline for disclosure of evidence and identi�ca-
tion of witnesses, which must be at least �ve business days prior to the

scheduled date of the hearing (hereinafter referred to as the "Disclosure
Deadline");

(5) the date by which the �nal decision of the hearing of�-
cer shall be issued; and

(6) other information determined to be relevant by the hear-
ing of�cer.

(f) [(e)] No pleadings, other than the request for hearing, and
Response to Complaint, if applicable, are mandatory, unless ordered by
the hearing of�cer. Any pleadings after the request for a due process
hearing shall be �led with the hearing of�cer. Copies of all pleadings
shall be sent to all parties of record in the hearing and to the hearing
of�cer. If a party is represented by an attorney, all copies shall be sent to
the attorney of record. Telephone facsimile copies may be substituted
for copies sent by other means. An af�rmative statement that a copy
of the pleading has been sent to all parties and the hearing of�cer is
suf�cient to indicate compliance with this rule.

(g) [(f)] Discovery methods shall be limited to those speci�ed
in the Administrative Procedure Act (APA), Texas Government Code,
Chapter 2001, and may be further limited by order of the hearing of-
�cer. Upon a party’s request to the hearing of�cer, the hearing of�cer
may issue subpoenas and commissions to take depositions under the
APA. Subpoenas and commissions to take depositions shall be issued
in the name of the Texas Education Agency.

(h) [(g)] On or before the Disclosure Deadline (which must
be at least �ve business days prior to a scheduled due process hear-
ing), each party must disclose and provide to all other parties and the
hearing of�cer copies of all evidence (including, without limitation,
all evaluations completed by that date and recommendations based on
those evaluations) which the party intends to use at the hearing. An in-
dex of the documents disclosed must be included with and accompany
the documents. Each party must also include with the documents dis-
closed a list of all witnesses (including their names, addresses, phone
numbers, and professions) which the party anticipates calling to testify
at the hearing.

[(h) A party may request a dismissal or nonsuit of a due
process hearing to the same extent that a plaintiff may dismiss or non-
suit a case under Texas Rules of Civil Procedure, Rule 162. However,
if a party requests a dismissal or nonsuit of a due process hearing
after the Disclosure Deadline has passed and, at any time within one
year thereafter requests a subsequent due process hearing involving
the same or substantially similar issues as those alleged in the hearing
which was dismissed or nonsuited, then, absent good cause or unless
the parties agree otherwise, the Disclosure Deadline for the subsequent
due process hearing shall be the same date as was established for the
hearing that was dismissed or nonsuited.]

§89.1185. Hearing.

(a) The hearing of�cer shall afford the parties an opportunity
for hearing within the timelines set forth in 34 Code of Federal Regu-
lations (CFR), §300.515 and §300.532, as applicable, [after reasonable
notice of not less than ten days,] unless the parties agree otherwise ,
except that the parties must comply with the timelines for expedited
hearings .

(b) - (c) (No change.)

(d) Except as modi�ed or limited by the provisions of 34
CFR, [Code of Federal Regulations (CFR),] §§300.507 - 300.514,
or 300.532, [300.521, or 300.528,] or the provisions of §§89.1151 -
89.1191 of this subchapter, the Texas Rules of Civil Procedure shall
govern the proceedings at the hearing and the Texas Rules of Evidence
shall govern evidentiary issues.
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(e) - (j) (No change.)

(k) Filing of post-hearing briefs shall be permitted only upon
order of the hearing of�cer [and only upon a �nding by the hearing of�-
cer that the legal issues involved in the hearing are novel or unsettled in
the State of Texas or the Fifth Circuit. Any post-hearing briefs permit-
ted by the hearing of�cer shall be limited to the legal issues speci�ed
by the hearing of�cer].

(l) The hearing of�cer shall issue a �nal decision, signed and
dated, no later than 45 days after the expiration of the 30-day period un-
der 34 CFR, §300.510(b), or the adjusted time periods described in 34
CFR, §300.510(c), after a request for hearing is received by the Texas
Education Agency, unless the deadline for a �nal decision has been ex-
tended by the hearing of�cer as provided in subsection (n) [(o)] of this
section. A �nal decision must be in writing and must include �ndings
of fact and conclusions of law separately stated. Findings of fact must
be based exclusively on the evidence presented at the hearing. The �-
nal decision shall be mailed to each party by the hearing of�cer. The
hearing of�cer, at his or her discretion, may render his or her decision
following the conclusion of the hearing, to be followed by written �nd-
ings of fact and written decision.

(m) At the request of either party, the hearing of�cer shall in-
clude, in the �nal decision, speci�c �ndings of fact regarding the fol-
lowing issues:

(1) (No change.)

(2) if the parent was represented by an attorney, whether
the parent’s attorney provided the school district the appropriate in-
formation in the due process complaint in accordance with 34 CFR,
§300.508(b). [§300.507(c).]

[(n) In making a �nding regarding the issue described in sub-
section (m)(1) of this section, the hearing of�cer shall consider the ex-
tent to which each party had notice of, or the opportunity to resolve, the
issues presented at the due process hearing prior to the date on which
the due process hearing was requested. If, after the date on which a
request for a due process hearing is �led, either the parent or the school
district requests that a meeting of the admission, review, and dismissal
(ARD) committee of the student who is the subject of the due process
hearing be convened to discuss the issues raised in the request for a
due process hearing, the hearing of�cer shall also consider the extent
to which each party participated in the ARD committee meeting in a
good faith attempt to resolve the issue(s) in dispute prior to proceeding
to a due process hearing.]

(n) [(o)] A hearing of�cer may grant extensions of time for
good cause beyond the time [45-day] period speci�ed in subsection (l)
of this section at the request of either party. Any such extension shall
be granted to a speci�c date and shall be stated in writing by the hearing
of�cer to each of the parties.

(o) [(p)] The decision issued by the hearing of�cer is �nal,
except that any party aggrieved by the �ndings and decision made
by the hearing of�cer, or the performance thereof by any other party,
may bring a civil action with respect to the issues presented at the due
process hearing in any state court of competent jurisdiction or in a dis-
trict court of the United States, as provided in 20 United States Code
(USC), §1415(i)(2), and 34 CFR, §300.516. [§300.512.]

(p) [(q)] In accordance with 34 CFR, §300.518(d),
[§300.514(c),] a school district shall implement any decision of
the hearing of�cer that is, at least in part, adverse to the school district
in a timely manner within ten school days after the date the decision
was rendered. School districts must provide services ordered by the
hearing of�cer, but may withhold reimbursement during the pendency
of appeals.

§89.1191. Special Rule for Expedited Due Process Hearings.
An expedited due process hearing requested by a party under 34 Code
of Federal Regulations [(CFR)], §300.532, [§300.528,] shall be gov-
erned by the same rules as are applicable to due process hearings gen-
erally, except that the �nal decision of the hearing of�cer must be issued
and mailed to each of the parties no later than 45 days after the date the
request for the expedited hearing is received by the Texas Education
Agency, without exceptions or extensions.

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on April 9, 2007.

TRD-200701327
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Earliest possible date of adoption: May 20, 2007
For further information, please call: (512) 475-1497

TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 2. TEXAS PARKS AND
WILDLIFE DEPARTMENT

CHAPTER 53. FINANCE
SUBCHAPTER A. FEES
DIVISION 1. LICENSE, PERMIT, AND BOAT
AND MOTOR FEES
31 TAC §53.14

The Texas Parks and Wildlife Department proposes an amend-
ment to §53.14, concerning Deer Management and Removal
Permits.

The proposed amendment affects the Deer Management Permit
(DMP) and the Permit to Trap, Transport, and Transplant Game
Animals and Game Birds (popularly referred to as the "Triple T"
permit).

The portion of the proposed amendment affecting the Triple T
permit (which includes the urban white-tailed deer removal per-
mit) would increase the fee for a Triple T application from $180 to
$750. Elsewhere in this issue, the department has proposed an
amendment to the Triple T rules that would require the payment
of the prescribed Triple-T fee on a per-release site basis. In Fis-
cal Year 2006, the department issued 75 Triple T permits autho-
rizing trapping activities at 63 sites and release activities at 163
sites. The department incurred costs of approximately $120,830
to process applications, perform site inspections, observe and
enforce compliance, and prosecute violations of Triple T regula-
tions; however, revenue from permit fees during the same time
period was $13,500.

Under Parks and Wildlife Code, §43.061, the state may not in-
cur any expense for the trapping, transporting, and transplanting
of game animals and game birds under a permit issued under
Parks and Wildlife Code, Chapter 43, Subchapter E, which is
the authorizing statute for the Triple T permit. Therefore, the de-
partment must increase the fee in order to recoup the expense
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to the state. The proposed fee of $750 was obtained by divid-
ing the cost of program administration and enforcement by the
number of release sites.

The portion of the proposed amendment affecting the DMP
would provide a consistent application process for new applica-
tions and renewals. The department has determined that it does
not recover the cost of administering the DMP program under
current fee amounts. Under current rule, the fee for the initial
issuance of a DMP is $1,000 and the permit may be renewed
annually. The current fee for a renewal is $600. Under Parks
and Wildlife Code, §43.603, the commission may establish a
fee for new or renewed DMPs, but the fee for a DMP may not
exceed $1,000.

The department has determined that it does not recover the cost
of administering the DMP program. In Fiscal Year 2006, the
department issued 38 new DMPs and renewed 40 DMPs, in-
curring expenses of approximately $92,000 to process applica-
tions, perform site and facility inspections, observe and enforce
compliance, and prosecute violations of DMP regulations; how-
ever, revenue from permit fees was $62,000. Data from FY 07
is incomplete, but 58 new DMPs have been issued and 46 have
been renewed, an increase of 67%. It is logical to assume that
administrative and enforcement costs have also increased and
continue to be greater than revenue. In fact, FY 07 revenue of
$85,000 is still below the expenses from the previous year, when
there were 67% fewer permits.

Therefore, the department has determined that an increase in
the renewal fee is necessary in order to recoup administrative
and enforcement expenses to the greatest extent possible.

Mr. Robert Macdonald, Regulations Coordinator, has deter-
mined that, for each of the �rst �ve years that the rule as
proposed is in effect, there will be �scal implications to state
government as a result of enforcing or administering the rule.
The department estimates that there will be an increase in
revenue to the department of approximately $41,600 per year
as a result of the administering and enforcing the proposed
rule with respect to DMPs. This �gure was derived by taking
the total number of active DMP permits (104) and calculating
the difference between the revenue obtained from the current
renewal fee ($600) and the proposed fee for annual application
($1,000). This calculation assumes that every person currently
holding a DMP will choose to continue engaging in permitted
activities. The calculation does not address new permits,
since the department has no method of determining how many
persons will participate in the program in the future.

The department also estimates that there will be additional rev-
enue of approximately $112,500 per year as a result of enforcing
or administering the proposed rule with respect to Triple T per-
mits. This estimate was obtained by taking the average number
of release sites authorized over each of the last three years (150)
and multiplying it by the proposed fee ($750).

There will be no �scal implications for other units of state or local
governments as a result of administering or enforcing the rule as
proposed.

Mr. Macdonald also has determined that, for each of the �rst
�ve years the rule as proposed is in effect, the public bene�t
anticipated as a result of enforcing or administering the rule as
proposed will be greater ef�ciency in program administration and
clearer and more user-friendly regulations.

There may be an adverse economic effect on small businesses,
microbusinesses, and persons required to comply with the
amendment as proposed. Government Code, Chapter 2006,
de�nes small and micro-businesses as entities "formed for the
purpose of making a pro�t." Tex. Gov’t Code §2006.00(1)(A)
- (2)(A). DMP and Triple T permits are issued to individuals,
rather than to entities. Some, but not all, individuals participate
in activities covered by a DMP or a Triple T permit in an effort
to enhance pro�t generating hunting operations. To the extent
that such operations are considered small or microbusinesses,
the following impact analysis is provided.

Each current DMP permittee will incur a direct additional cost
of $400 per year to continue the activities authorized by a
DMP. Some of the businesses affected will be small or mi-
crobusinesses; however, there is no difference in the cost
of compliance between the largest business affected by the
rule and the smallest business affected by the rule. Similarly,
there is no disproportionate economic impact on small or mi-
crobusinesses. TPWD is not aware of a performance-oriented,
voluntary, or market-based approach that would substitute for
the proposed amendment. More speci�cally, if a business
employed one employee, the cost of compliance would be $400
per employee per year. If a business employed 20 employees,
the cost of compliance would be $20 per employee per year. If
a business employed 100 employees, the cost of compliance
would be $4 per employee per year.

Each Triple T permittee will incur a direct additional cost of $570
per permit if the permit lists only one release site. Some of the
businesses affected will be small or microbusinesses. If a busi-
ness employed one employee, the cost of compliance would be
$570 per employee. If a business employed 20 employees, the
cost of compliance would be $28.50 per employee. If a busi-
ness employed 100 employees, the cost of compliance would
be $5.70 per employee.

In addition, the proposed rule requires an additional cost of $750
for each release site listed on the permit. Therefore, for each ad-
ditional release site, the cost of compliance will increase by $750
per employee for a business that employs only one employee,
by $37.50 per employee for a business that employs 20 employ-
ees and by $7.50 per employee for a business that employs 100
employees.

However, there is no difference in the cost of compliance be-
tween the largest business affected by the rule and the smallest
business affected by the rule. Similarly, there is no dispropor-
tionate economic impact on small or microbusinesses. TPWD is
not aware of a performance-oriented, voluntary, or market-based
approach that would substitute for the proposed amendment.

The department has not drafted a local employment impact
statement under the Administrative Procedures Act, §2001.022,
as the agency has determined that the rule as proposed will not
impact local economies.

The department has determined that there will not be a taking of
private real property, as de�ned by Government Code, Chapter
2007, as a result of the proposed rule.

Comments on the proposed rule may be submitted to Robert
Macdonald, Texas Parks and Wildlife Department, 4200 Smith
School Road, Austin, Texas 78744; (512) 389-4775 (e-mail:
robert.macdonald@tpwd.state.tx.us).

The amendment is proposed under the authority of Parks and
Wildlife Code, Chapter 43, Subchapter R, which authorizes the
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commission to issue a permit for the management of the wild
white-tailed deer population on acreage enclosed by a fence ca-
pable of retaining white-tailed deer, and requires the commission
to set a fee for the issuance or renewal of a permit in an amount
not to exceed $1,000, and Chapter 43, Subchapter E, which au-
thorizes the commission to issue permits to trap, transport, and
transplant game animals and game birds, to issue permits for
urban white-tailed deer removal, and to establish a fee for those
permits.

The proposed amendment affects Parks and Wildlife Code,
Chapter 43.

§53.14. Deer Management and Removal Permits.
(a) (No change.)

(b) Trap, transport and transplant permit application fees:

(1) nonrefundable application processing fee--$750 per re-
lease site [$180]; and

(2) nonrefundable application processing fee for amend-
ment to existing permit--$30. If the amendment includes additional
release sites, the fee prescribed by paragraph (1) of this subsection shall
be imposed for each additional release site.

(c) Urban white-tailed deer removal permit:

(1) nonrefundable application processing fee--$750
[$180]; and

(2) nonrefundable application processing fee for amend-
ment to existing permit--$30. If the amendment includes additional
release sites, the fee prescribed by paragraph (1) of this subsection shall
be imposed for each additional release site.

(d) Deer management permit and renewal--$1,000.[:]

[(1) deer management permit--$1,000; and]

[(2) renewal of deer management permit--$600.]

(e) (No change.)

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on April 9, 2007.

TRD-200701314
Ann Bright
General Counsel
Texas Parks and Wildlife Department
Earliest possible date of adoption: May 20, 2007
For further information, please call: (512) 389-4775

CHAPTER 59. PARKS
SUBCHAPTER A. PARK ENTRANCE AND
PARK USER FEES
31 TAC §59.3

The Texas Parks and Wildlife Department (department) pro-
poses an amendment to §59.3, concerning Activity and Facility
Use Fees.

The proposed amendment would incorporate special access
permit fees as part of state park regulations. In another rule-
making published elsewhere in this issue of the Texas Register,

the department proposes to create a special access permit valid
for access to state parks for persons selected to participate in
public hunting activities. The department wishes to differentiate
between special permits issued for use on state parks and spe-
cial permits issued for use on other units of public hunting lands
such as wildlife management areas. The proposed amendment
to §59.3 is necessary in order to comply with federal require-
ments that oblige the department to keep funds from the sale of
permits for access to state parks separate from funds from the
sale of permits for access to wildlife management areas. The
proposed amendment would acknowledge that distinction by
rule. The effect of the proposed amendment would be nonsub-
stantive; it does not create a new fee and does not impose the
existing fee on additional users.

Mr. Robert Macdonald, Regulations Coordinator, has deter-
mined that, for each of the �rst �ve years that the rule as
proposed is in effect, there will be no �scal implications to state
or local government as a result of enforcing or administering the
rule.

Mr. Macdonald also has determined that, for each of the �rst
�ve years the rule as proposed is in effect, the public bene�t
anticipated as a result of enforcing or administering the rule as
proposed will be consistency of rules.

There will be no adverse economic effect on small businesses,
microbusinesses, or persons required to comply with the amend-
ment as proposed.

The department has not drafted a local employment impact
statement under the Administrative Procedures Act, §2001.022,
as the agency has determined that the rule as proposed will not
impact local economies.

The department has determined that there will not be a taking of
private real property, as de�ned by Government Code, Chapter
2007, as a result of the proposed rule.

Comments on the proposed rule may be submitted to Vickie
Fite, Texas Parks and Wildlife Department, 4200 Smith
School Road, Austin, Texas 78744; (512) 389-4775 (e-mail:
vickie.�te@tpwd.state.tx.us).

The amendment is proposed under the authority of Parks and
Wildlife Code, §11.027, which authorizes the commission to
commission by rule to establish and provide for the collection
of a fee for entering, reserving, or using a facility or property
owned or managed by the department, and §13.015, which
authorizes the department to charge and collect park user fees
for park services, and requires the commission to set the fees.

The proposed amendment affects Parks and Wildlife Code,
Chapters 11 and 13.

§59.3. Activity and Facility Use Fees.
(a) - (c) (No change.)

(d) Special access permits. Special access permits allow en-
try to state parks and are issued to persons selected for public hunting
privileges in state parks.

(1) standard period--$75;

(2) extended period--$125.

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on April 9, 2007.
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TRD-200701315
Ann Bright
General Counsel
Texas Parks and Wildlife Department
Earliest possible date of adoption: May 20, 2007
For further information, please call: (512) 389-4775

CHAPTER 65. WILDLIFE
SUBCHAPTER A. STATEWIDE HUNTING
AND FISHING PROCLAMATION
DIVISION 3. SEASONS AND BAG
LIMITS--FISHING PROVISIONS
31 TAC §65.83

The Texas Parks and Wildlife Department proposes new §65.83,
concerning Delegation of Authority.

Federal authorities are responsible for regulating the take of all
species of marine life subject to the Fishery Conservation and
Management Act of 1976 (16 U.S.C.A. §1801 et seq.) in the Ex-
clusive Economic Zone (EEZ). The EEZ extends from the sea-
ward boundary of state waters (nine nautical miles) out to 200
nautical miles. When rules are changed in the EEZ, Texas of-
ten changes the rules governing the take of those same species
in state waters to create consistency between federal and state
regulations, to enhance enforcement of the rules (i.e., state and
federal), and to minimize public confusion over what may be
legally landed in Texas from the Gulf of Mexico.

Parks and Wildlife Code, §79.002, authorizes the Texas Parks
and Wildlife Commission (the Commission) to delegate to the ex-
ecutive director its responsibility and authority to make rules as
necessary to modify state coastal �sheries regulations in order
to provide for consistency with federal regulations in the exclu-
sive economic zone. The proposed new rule would make that
delegation.

The proposed new rule would allow Texas regulations governing
coastal �shing to be brought into conformity with federal regula-
tions more rapidly than through the normal rulemaking process.
Normally, the Commission meets no more than �ve times per
year, and amends the coastal �sheries portion of the Statewide
Hunting and Fishing Proclamation once per year. This normal
process of amending coastal �sheries rules takes 60 days or
longer. Given the normal scheduling of Commission meetings,
this can take as long as 120 days. Delegating the rulemaking
process to the Executive Director will allow Texas rules to be
brought into conformity with federal rules within 60 days of adop-
tion of the federal rule, or less time if necessary. Shortening the
time period during which federal and Texas rules are inconsis-
tent is expected to enhance species conservation, minimize con-
fusion within the �shing community, and improve enforcement.

Robin Riechers, Director of Science and Policy, has determined
that, for each of the �rst �ve years the rule as proposed is in
effect, there will be no �scal implications to state or local govern-
ments as a result of enforcing or administering the rule.

Mr. Riechers also has determined that, for each of the �rst �ve
years the rule as proposed is in effect, the public bene�t antic-
ipated as a result of enforcing or administering the rule as pro-
posed will be the continued ability of the department to discharge

its statutory duty to protect and manage the coastal �sheries re-
sources of the state.

The rule will not result in economic costs to businesses, mi-
crobusinesses, or persons required to comply with the rule.

The department has not drafted a local employment impact
statement under the Administrative Procedures Act, §2001.022,
as the agency has determined that the rule as proposed will not
impact local economies.

The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules), does not apply to the proposed rules.

The department has determined that there will not be a taking of
private real property, as de�ned by Government Code, Chapter
2007, as a result of the proposed rules.

Comments on the proposed rules may be submitted to Jerry
L. Cooke, Texas Parks and Wildlife Department, 4200 Smith
School Road, Austin, Texas 78744; (512) 389-4492 (e-mail:
jerry.cooke@tpwd.state.tx.us).

The new section is proposed under Parks and Wildlife Code,
§79.002, which provides the Commission the authority to dele-
gate to the executive director its responsibility and authority for
making rules as necessary to modify state coastal �sheries regu-
lations in order to provide for consistency with federal regulations
in the exclusive economic zone. Responsibility for adopting rules
covering taking, attempting to take, possession, transportation,
purchase, and sale of aquatic resources in the salt waters of
Texas is set forth in Parks and Wildlife Code, Chapters 61, 66,
67, 68, 76, 77, and 78.

The amendment affects Parks and Wildlife Code, Chapters 61,
66, 67, 68, 76, 77, and 78.

§65.83. Delegation of Authority.

The executive director may, after notifying the Chairman of the Com-
mission, adopt, repeal, or modify state coastal �sheries regulations in
order to provide for consistency with federal regulations in the exclu-
sive economic zone.

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on April 5, 2007.

TRD-200701306
Ann Bright
General Counsel
Texas Parks and Wildlife Department
Earliest possible date of adoption: May 20, 2007
For further information, please call: (512) 389-4775

SUBCHAPTER C. PERMITS FOR TRAPPING,
TRANSPORTING, AND TRANSPLANTING
GAME ANIMALS AND GAME BIRDS
31 TAC §65.107

The Texas Parks and Wildlife Department (department) pro-
poses an amendment to §65.107, concerning Permit Application
and Processing.
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The proposed amendment would require an applicant to pay a
fee for each release site named on a single Permit to Trap, Trans-
port, and Transplant Game Animals and Game Birds (popularly
referred to as "Triple T" permits) and alter the composition of
the review panel provided for by subsection (b). The proposed
amendment also corrects the title of one of the permits in sub-
section (a)(2) inserting the word "deer."

Under current §65.107(a), an applicant may specify multiple trap
and release sites on a single application for a Triple T permit. The
department has determined that the current method of permit ad-
ministration is not cost effective. In Fiscal Year 2006, the depart-
ment issued 75 Triple T permits authorizing trapping activities at
63 sites and release activities at 163 sites. The department in-
curred costs of approximately $120,830 to process applications,
perform site inspections, observe and enforce compliance, and
prosecute violations of Triple T regulations; however, revenue
from permit fees during the same time period was $13,500.

Under Parks and Wildlife Code, §43.061, the state may not incur
any expense for the trapping, transporting, and transplanting of
game animals and game birds under a Triple T permit. There-
fore, the department must increase the fee in order to recoup
the expense to the state. The department has proposed the ac-
tual fee increase in another proposed rulemaking published else-
where in this issue, although a discussion of the fee is included
in this preamble as a courtesy.

Current §65.107(b) provides that an applicant for a permit may
request a review of an agency decision to deny or delay per-
mit issuance. The review panel is composed of agency man-
agers. The proposed amendment would add the Deputy Direc-
tor of Operations (or his or her designee) to the review panel and
remove "the Regional Director with jurisdiction" and the "White-
tailed Deer or Mule Deer program leader." The change is neces-
sary to include senior management in any situation calling for a
review and provide consistency with other review panels asso-
ciated with deer permits.

Mr. Robert Macdonald, Regulations Coordinator, has deter-
mined that, for each of the �rst �ve years that the rule as
proposed is in effect, there will be �scal implications to state
government as a result of enforcing or administering the rule.
Note: This �scal note also appears as part of the proposed
amendment to §53.14, which is published elsewhere in this
issue. The department reproduces it here as a courtesy to
the regulated community. The department also estimates that
there will be additional revenue of approximately $112,500 per
year as a result of enforcing or administering the proposed rule
with respect to Triple T permits. This estimate was obtained by
taking the average number of release sites authorized over each
of the last three years (150) and multiplying it by the proposed
fee ($750).

There will be no �scal implications for other units of state or local
governments as a result of administering or enforcing the rule as
proposed.

Mr. Macdonald also has determined that, for each of the �rst
�ve years the rule as proposed is in effect, the public bene�t
anticipated as a result of enforcing or administering the rule as
proposed will be greater ef�ciency in program administration and
clearer and more user-friendly regulations.

There may be an adverse economic effect on small businesses,
microbusinesses, and persons required to comply with the
amendment as proposed. Government Code, Chapter 2006,
de�nes small and microbusinesses as entities "formed for the

purpose of making a pro�t." Tex. Gov’t Code, §2006.00(1)(A)
- (2)(A). DMP and Triple T permits are issued to individuals,
rather than to entities. Some, but not all, individuals participate
in activities covered by a DMP or a Triple T permit in an effort
to enhance pro�t generating hunting operations. To the extent
that such operations are considered small or microbusinesses,
the following impact analysis is provided.

Each Triple T permittee will incur a direct additional cost of $570
per permit if the permittee lists only one release site. Some of the
businesses affected will be small or microbusinesses. If a busi-
ness employed one employee, the cost of compliance would be
$570 per employee. If a business employed 20 employees, the
cost of compliance would be $28.50 per employee. If a busi-
ness employed 100 employees, the cost of compliance would
be $5.70 per employee.

In addition, the proposed rule requires an additional cost of $750
for each release site listed on the permit. Therefore, for each
additional release site, the cost of compliance will increase by
$750 per employee for a business that employs only one em-
ployee, by $37.50 per employee for a business that employs 20
employees, and by $7.50 per employee for a business that em-
ploys 100 employees. However, there is no difference in the cost
of compliance between the largest business affected by the rule
and the smallest business affected by the rule. Similarly, there
is no disproportionate economic impact on small or microbusi-
nesses. TPWD is not aware of a performance-oriented, volun-
tary, or market-based approach that would substitute for the pro-
posed amendment.

The department has not drafted a local employment impact
statement under the Administrative Procedures Act, §2001.022,
as the agency has determined that the rules as proposed will
not impact local economies.

The department has determined that there will not be a taking of
private real property, as de�ned by Government Code, Chapter
2007, as a result of the proposed rules.

Comments on the proposed rule may be submitted to Robert
Macdonald, Texas Parks and Wildlife Department, 4200 Smith
School Road, Austin, Texas 78744; (512) 389-4775 (e-mail:
robert.macdonald@tpwd.state.tx.us).

The amendments are proposed under the authority of Parks and
Wildlife Code, §43.061, which requires the commission shall
adopt rules for the trapping, transporting, and transplanting of
game animals and game birds and authorizes the commission
to set fees for review of permit applications or other department
actions necessary to implement the provisions of §43.601.

The proposed amendments affect Parks and Wildlife Code,
Chapter 43.

§65.107. Permit Application and Processing.

(a) Permit applications.

(1) Application for permits authorized under this subchap-
ter shall be on a form prescribed by the department.

(2) A single application for a Trap, Transport, and Trans-
plant Permit may specify multiple trap and/or release sites; however,
the permit fee prescribed by Chapter 53 of this title shall be assessed
on a per-release site basis.

(3) A single application for [or] an Urban White-tailed
Deer Removal Permit may specify multiple trap and/or release sites.
A single application for a Trap, Transport, and Process Surplus
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White-tailed Deer Permit may specify multiple trap sites and/or
processing facilities.

(4) [(3)] A single application may not specify multiple
species of game birds and/or game animals.

(5) [(4)] The application must be signed by:

(A) the applicant;

(B) the landowner or agent of the trap site(s); and

(C) the landowner or agent of the release site(s) or the
owner or agent of the processing facility or facilities.

(6) [(5)] The applicant may designate certain persons
and/or companies that will be involved in the permitted activities,
including direct handling, transport and release of game animals
or game birds. In the absence of the permittee, at least one of the
named persons and/or companies shall be present during the permitted
activities.

(b) Review. An applicant for a permit under this subchapter
may request a review of a decision of the department to deny issuance
or delay processing of a permit.

(1) - (2) (No change.)

(3) The request for review shall be presented to a review
panel. The review panel shall consist of the following:

(A) the Deputy Executive Director for Operations, or
his or her designee;

(B) [(A)] the Director of the Wildlife Division; and

[(B) the Regional Director and District Leader with ju-
risdiction;]

(C) the Big Game Program Director.[; and]

[(D) the White-tailed Deer or Mule Deer program
leader, as appropriate.]

(4) - (5) (No change.)

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on April 9, 2007.

TRD-200701316
Ann Bright
General Counsel
Texas Parks and Wildlife Department
Earliest possible date of adoption: May 20, 2007
For further information, please call: (512) 389-4775

SUBCHAPTER D. DEER MANAGEMENT
PERMIT (DMP)
31 TAC §§65.131, 65.134 - 65.136

The Texas Parks and Wildlife Department (department)
proposes amendments to §65.131 and §§65.134 - 65.136,
concerning Deer Management Permits (DMP).

The proposed amendment to §65.131, concerning Deer Man-
agement Permit (DMP), would eliminate current subsection
(d) and alter the composition of the review panel provided for
by current subsection (e). Current subsection (d) provides

that changes to an existing deer management plan are to be
treated as a new application. The subsection is being eliminated
because another facet of this rulemaking proposes to provide a
consistent application process and fee for new applications and
renewals. Therefore, subsection (d) is no longer necessary.

Current §65.131(e) provides that an applicant for a permit may
request a review of an agency decision to deny or delay per-
mit issuance. The review panel is composed of agency man-
agers. The proposed amendment would add the Deputy Direc-
tor of Operations (or his or her designee) to the review panel and
remove "the Regional Director with jurisdiction" and the "White-
tailed Deer or Mule Deer program leader." The change is neces-
sary to include senior management in any situation calling for a
review and provide consistency with other review panels asso-
ciated with deer permits.

The proposed amendment to §65.134, concerning Facility Stan-
dards, would clarify that the maximum number of bucks and does
that may be kept in a DMP pen does not include fawns born in
the pen during the permit year. The provisions of current subsec-
tion (c) allow no more than one buck and 20 does to be kept in
a pen between September 1 and January 31. Those dates were
selected because other provisions of the subchapter prohibit the
addition of deer between March 2 and January 31 and require
that all deer in a DMP be released by August 31. In essence,
the current regulation speci�es the maximum number of deer
that may be in a DMP pen during the time it is lawful to con�ne
deer in a DMP pen. The proposed amendment simpli�es and
clari�es the provisions of the subsection by stating declaratively
that a DMP pen may contain no more than one buck and 20 does
at any time, exclusive of fawns born in the pen during the permit
year.

The proposed amendment to §65.135, concerning Detention
and Marking of Deer, would lengthen the period of time when it
is unlawful to trap deer from the wild under a DMP and eliminate
the requirement that deer within a DMP be ear-tagged.

Under current §65.135(a), deer may not be trapped between
March 2 and August 31. The proposed amendment would ex-
tend the prohibition to the period from December 15 to August
31. The intent of the rule is to prevent the trapping of pregnant
does, since the purpose of the subchapter is to authorize the
trapping of wild does for breeding purposes. Department data in-
dicate that by December 15 there is a high probability that preg-
nant does will be trapped. The proposed amendment is nec-
essary to ensure that the intent and integrity of the program is
maintained.

Under current §65.135(b), adult deer within a DMP facility must
be ear-tagged. The department has determined that tagging is
not necessary and has little value to the agency. Therefore, the
provision is being eliminated. A DMP holder is not prohibited
from marking deer that are legally detained under a permit. The
proposed amendment is necessary to simplify the rules.

The proposed amendment to §65.136, concerning Release,
would reduce the minimum footage of fencing that must be
removed during release operations, allow multiple openings of
at least 10 feet, and shorten the time that containment features
must be removed in order to effect release of DMP deer. The
provisions of the current rule allow for the use of release tech-
niques that would otherwise be prohibited, provided they are
approved by the department on a case-by-case basis. Since the
inception of the permit in 1998, the department has approved
numerous exceptions to the provisions of the section. In review-
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ing the exceptions to the rule, the department has determined
that more �exible standards can be safely implemented. The
proposed amendment also would eliminate the provision for
case-by-case approval of release techniques, as the department
does not intend to approve any release techniques other than
what is allowed by rule. The department has also determined
that the current requirement that fences remain down for a
period of 60 days may be safely shortened to 30 days. The
proposed amendment is necessary to allow for the liberation
of deer after fawning season but with time to apply for a new
permit in time to be ready for the trapping season, which begins
September 1. The proposed amendment would also clarify that
the provisions mandating the removal of supplemental food and
water apply in the DMP pens at the time deer are released. The
current wording of the provision does not make that clear. The
proposed amendment also clari�es that deer must be released
in the pasture where they were originally captured, except for
deer that the department has authorized for release elsewhere
under a permit to trap, transport, and transplant game animals
and game birds. The department wishes to make it clear that
deer may not be released into a small enclosure or trap but
must be released back into the same pasture or acreage that
the deer management plan speci�ed for the capture of the deer.

Mr. Robert Macdonald, Regulations Coordinator, has de-
termined that, for each of the �rst �ve years that the rules as
proposed are in effect, there will be no �scal implications to state
or local government as a result of enforcing or administering the
rules.

Mr. Macdonald also has determined that, for each of the �rst
�ve years the rules as proposed are in effect, the public bene�t
anticipated as a result of enforcing or administering the rules as
proposed will be greater ef�ciency in program administration and
clearer and more user-friendly regulations.

There will be no adverse economic effects on small businesses,
microbusinesses, or persons required to comply with the amend-
ments as proposed.

The department has not drafted a local employment impact
statement under the Administrative Procedures Act, §2001.022,
as the agency has determined that the rules as proposed will
not impact local economies.

The department has determined that there will not be a taking of
private real property, as de�ned by Government Code, Chapter
2007, as a result of the proposed rules.

Comments on the proposed rule may be submitted to Robert
Macdonald, Texas Parks and Wildlife Department, 4200 Smith
School Road, Austin, Texas 78744; (512) 389-4775 (e-mail:
robert.macdonald@tpwd.state.tx.us).

The amendments are proposed under the authority of Parks and
Wildlife Code, Chapter 43, Subchapter R, which authorizes the
commission to issue a permit for the management of the wild
white-tailed deer population on acreage enclosed by a fence ca-
pable of retaining white-tailed deer, subject to conditions estab-
lished by the commission.

The proposed amendments affect Parks and Wildlife Code,
Chapter 43.

§65.131. Deer Management Permit (DMP).

(a) - (c) (No change.)

[(d) Changes to an approved Deer Management Plan shall be
considered as a new application, unless the changes are necessary to

comply with regulatory or statutory requirements implemented after
the deer management plan was approved.]

(d) [(e)] An applicant for a permit under this subchapter may
request that a decision by the department to deny issuance or delay
processing of a permit or permit renewal be reviewed.

(1) An applicant seeking review of a decision of the de-
partment under this subsection shall contact the department within 10
working days of being noti�ed by the department of permit denial.

(2) The department shall conduct the review and notify the
applicant of the results within 10 working days of receiving a request
for a review.

(3) The request for review shall be presented to a review
panel. The review panel shall consist of the following:

(A) the Deputy Executive Director for Operations (or
his or her designee);

(B) [(A)] the Director of the Wildlife Division; and

[(B) the Regional Director with jurisdiction;]

(C) the Big Game Program Director.[; and]

[(D) the White-tailed Deer Program Leader.]

(4) The decision of the review panel is �nal.

(5) The department shall report on an annual basis to the
White-tailed Deer Advisory Committee the number and disposition of
all reviews under this subsection.

§65.134. Facility Standards.

(a) - (b) (No change.)

(c) Except for fawns born in a DMP facility during the current
permit year, [During the period from September 1 through January 31,]
no pen at any time shall contain more than:

(1) one buck deer; and/or

(2) 20 doe deer.

§65.135. Detention [and Marking] of Deer.

[(a)] No trapping of deer under a DMP may take place between
December 15 [March 2] and August 31 of any year.

[(b) Each deer detained under a DMP shall be marked by se-
curely attaching a tag constructed of durable material to one ear. The
tag must be of a size and color that is clearly visible from a distance of
50 feet. For the purposes of this subsection, ’durable material’ means
material that is not likely to disintegrate, decompose, or be easily dis-
lodged or removed.]

§65.136. Release.

(a) Release of deer shall be effected by removing, for a total
of at least 20 feet, [for a continuous distance of no less than 100 yards,]
those components of a pen that serve to maintain deer in a state of de-
tention within the pen; however, no opening shall be less than 10 feet
in width. Such components shall be removed for no fewer than 30 [60]
consecutive days. [The provisions of this subsection may be altered,
provided the speci�c details of the release technique are included in
the applicant’s deer management plan and are approved by the depart-
ment.]

(b) At any time that components of a pen are removed or ma-
nipulated for the purposes of releasing wild deer, all [All] externally
provided food and water (i.e., food or water that does not naturally oc-
cur at the site) shall be removed or made inaccessible to deer for no
fewer than 30 [60] days.
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(c) (No change.)

(d) Except for deer authorized by the department for release
elsewhere under a permit to trap, transport, and transplant game ani-
mals and game birds, all deer released from a DMP pen shall be released
directly into the pasture where they were captured for the purposes of
activities under this subchapter.

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on April 9, 2007.

TRD-200701317
Ann Bright
General Counsel
Texas Parks and Wildlife Department
Earliest possible date of adoption: May 20, 2007
For further information, please call: (512) 389-4775

SUBCHAPTER H. PUBLIC LANDS
PROCLAMATION
31 TAC §§65.191, 65.193, 65.201

The Texas Parks and Wildlife Department (department) pro-
poses amendments to §§65.191, 65.193, and 65.201, concern-
ing the Public Lands Proclamation.

The proposed amendment to §65.191, concerning De�nitions,
would add a de�nition for "special access permit." The special
access permit will authorize access to a speci�c state park or
part of a state park on a speci�c date for persons selected for
public hunting privileges. The department wishes to differentiate
between special permits issued for use on state parks and spe-
cial permits issued for use on other units of public hunting lands,
such as wildlife management areas. The proposed amendment
is necessary in order to comply with federal requirements that
oblige the department to keep funds from the sale of permits for
access to state parks separate from funds from the sale of per-
mits for access to wildlife management areas. The proposed
amendment would acknowledge that distinction by rule. The
effect of the proposed amendment would be nonsubstantive; it
does not create a new fee and does not impose the existing fee
on additional users.

The proposed amendment to §65.193, concerning Access Per-
mit Required and Fees, would conform the language of the sec-
tion as necessary to re�ect the applicability of the section’s provi-
sions to the special access permit. The amendment is necessary
for the same reasons stated in the discussion of the proposed
amendment to §65.191 and will also be nonsubstantive in na-
ture.

The proposed amendment to §65.201, concerning Motor Vehi-
cles, would exempt disabled persons and persons assisting dis-
abled persons from the provisions of 31 TAC Chapter 55, Sub-
chapter J, which requires an off-highway vehicle (OHV) operated
on public land to be af�xed with a decal issued by the depart-
ment for an $8 fee. The OHV fee was established to fund the
purchase, development, and maintenance of OHV trails as part
of a program administered by the department. The department’s
intent with respect to the funding of the OHV program is to rely
on true off-road vehicle enthusiasts to fund the recreational trails

created for that purpose. The department has determined that
the use of mobility-enhancing conveyances by disabled persons
participating in activities on public hunting lands is not consis-
tent with the intent of Parks and Wildlife Code, Chapter 29 and
should not be subject to the OHV fee.

Mr. Robert Macdonald, Regulations Coordinator, has deter-
mined that, for each of the �rst �ve years that the rules as
proposed are in effect, there will be no �scal implications to
state or local government as a result of enforcing or adminis-
tering the rules relating to special access permits. There could
be an extremely minimal �scal impact on the department as a
result of waiving the decal requirement for disabled persons
using OHVs on public hunting lands, but only with respect to
OHVs used solely for public hunting purposes, as their use on
any public land other than department land would still require
the purchase of an OHV decal. The department estimates that
the potential loss of revenue to the department will be less than
$100. There will be no �scal implications for other units of state
or local government.

Mr. Macdonald also has determined that, for each of the �rst
�ve years the rules as proposed are in effect, the public bene-
�t anticipated as a result of enforcing or administering the rules
as proposed will be regulations that clearly delineate the func-
tion of various permits used in the department’s public hunting
programs, and the enhanced ability of disabled persons to use
OHVs to access public hunting lands.

There will be no adverse economic effects on small businesses,
microbusinesses, or persons required to comply with the amend-
ments as proposed.

The department has not drafted a local employment impact
statement under the Administrative Procedures Act, §2001.022,
as the agency has determined that the rules as proposed will
not impact local economies.

The department has determined that there will not be a taking of
private real property, as de�ned by Government Code, Chapter
2007, as a result of the proposed rules.

Comments on the proposed rule may be submitted to Vickie
Fite, Texas Parks and Wildlife Department, 4200 Smith
School Road, Austin, Texas, 78744; (512) 389-4773 (e-mail:
vickie.�te@tpwd.state.tx.us).

The amendments are proposed under Parks and Wildlife Code,
Chapter 12, Subchapter A, which provides that a tract of land
purchased primarily for a purpose authorized by the code may
be used for any authorized function of the department if the com-
mission determines that multiple use is the best utilization of the
land’s resources; §11.027, which authorizes the commission to
commission by rule to establish and provide for the collection of
a fee for entering, reserving, or using a facility or property owned
or managed by the department; §13.015, which authorizes the
department to charge and collect park user fees for park ser-
vices, and requires the commission to set the fees; §29.004,
which authorizes the commission to exempt persons from the
fee for an off-highway vehicle decal; and Chapter 81, Subchap-
ter E, which provides the Parks and Wildlife Commission with
authority to establish conditions for taking wildlife resources on
wildlife management areas and public hunting lands.

The proposed amendments affect Parks and Wildlife Code,
Chapters 11, 12, 13, 29, and 81.

§65.191. De�nitions.
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The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise. All other words and terms shall have the meanings assigned in
§65.3 of this title (relating to Statewide Hunting and Fishing Procla-
mation).

(1) Adult--A person 17 years of age or older.

(2) All terrain vehicle (ATV)--Any vehicle meeting the
de�nition of an ATV under Transportation Code, §663.001.

(3) Annual Public Hunting (APH) Permit--A permit, valid
from issuance date through the following August 31, which allows en-
try to designated public hunting lands at designated times and the taking
of wildlife resources as designated.

(4) Application fee--A non-refundable fee that may be re-
quired to accompany and validate an individual’s application for a spe-
cial permit.

(5) Authorized supervising adult--A parent, legal guardian,
or individual at least 18 years of age who assumes liability responsibil-
ity for a youth.

(6) Blind--Any structure assembled of man-made or natu-
ral materials for the purpose or having the effect of promoting conceal-
ment or increasing the �eld of vision of a person.

(7) Buckshot--Lead pellets ranging in size from .24-inch to
.36-inch in diameter normally loaded in a shotgun (includes, but is not
limited to 0 and 00 buckshot).

(8) Camping--The use of public hunting lands for
overnight accommodation, which includes sleeping, the storage of
unattended personal possessions, or the use of a motor vehicle as a
lodging.

(9) Competitive hunting dog event (�eld trial)--A depart-
ment-sanctioned contest in which the skills of hunting dogs are tested.

(10) Concurrent hunt--A hunt that maintains the same per-
mit requirements, hunt dates, means and methods, or shooting hours
or combinations thereof for more than one species of animal, as desig-
nated and subject to any special provisions.

(11) Consumptive user--A person who takes or attempts to
take wildlife resources.

(12) Designated campsite--A designated area where camp-
ing and camping activities are authorized.

(13) Designated days--Speci�c days within an established
season or period of time as designated by the executive director.

(14) Designated road--A constructed roadway indicated as
being open to the public by either signs posted to that effect or by cur-
rent maps and lea�ets distributed at the area. Roads closed to the pub-
lic may additionally be identi�ed by on-site signing, barricades at en-
trances, or informational literature made available to the public. Des-
ignated roads do not include county or state roads or highways.

(15) Designated target practice area--An area designated
by on-site signing or by order of the executive director within which
the discharge of �rearms for target practice is authorized.

(16) Designated units of the state park system--Speci�c
units of the state park system approved by the commission for appli-
cation of provisions of this subchapter.

(17) Disabled person--A person who possesses a placard,
license plate, or other documentation issued to that person by the State
of Texas under the provisions of Transportation Code, Chapter 681.

(18) General Season--A speci�ed time period, or desig-
nated days within a speci�ed time period, during which more than
one means or methods (as designated) may be used to take designated
species.

(19) Headwear--Garment or item of apparel worn on or
about the head.

(20) Immediate supervision--Control of a youth by an au-
thorized supervising adult issuing verbal instructions in a normal voice
level.

(21) Lands within a desert bighorn sheep cooperative--An
aggregation of lands for which the concerned landowners and the Texas
Parks and Wildlife Department have agreed to coordinate efforts to
restore, manage, and harvest desert bighorn sheep.

(22) Limited Public Use (LPU) Permit--A permit, valid
from issuance date through the following August 31, which allows
access to designated wildlife management areas and public hunting
lands at the same times that access is provided by an APH permit.

(23) Limited use zone--An area designated by order of the
executive director and/or by boundary signs on the area, within which
public use is prohibited or restricted to speci�ed activities.

(24) Loaded �rearm--A �rearm containing a live round of
ammunition within the chamber and/or the magazine, or if muzzleload-
ing, one which has a cap on the nipple or a priming charge in the pan.

(25) Motor vehicle--As de�ned by Transportation Code,
Chapter 541.

(26) Off-road vehicle--An ATV, a utility vehicle, a vehicle
that may not lawfully be operated on a public roadway, or any vehicle
that is manufactured or adapted for off-road use.

(27) On-site registration--The requirement for public users
to register at designated places upon entry to and exit from speci�ed
public hunting lands, but does not constitute a permit.

(28) Permit--Documentation authorizing speci�ed access
and public use privileges on public hunting lands.

(29) Predatory animals--Coyotes and bobcats.

(30) Preference point system--A method of special permit
distribution in which the probability of selection is progressively en-
hanced by prior unsuccessful applications within a given hunt category
by individuals or groups.

(31) Public hunting area--A portion of public hunting lands
designated as being open to the activity of hunting, and may include all
or only a portion of a certain unit of public hunting land.

(32) Public hunting compartment--A de�ned portion of a
public hunting area to which hunters are assigned and authorized to
perform public hunting activity.

(33) Public hunting lands--Lands identi�ed in §65.190 of
this title (relating to Application) or by order of the executive director
on which provisions of this subchapter apply.

(34) Recreational use--Any use or activity other than hunt-
ing or �shing.

(35) Regular Permit--A permit issued on a �rst-come-�rst-
served basis, on-site, at the time of the hunt that allows the taking of
designated species of wildlife on the issuing area.

(36) Restricted area--All or portions of public hunting
lands identi�ed by boundary signs as being closed to public entry or
use.
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(37) Sanctuary--All or a portion of public hunting lands
identi�ed by boundary signs as being closed to the hunting of speci-
�ed wildlife resources.

(38) Slug--A metallic object designed for being �red as a
single projectile by discharge of a shotgun.

(39) Special Access Permit--A permit, issued pursuant to a
selection procedure, that allows access to a speci�ed unit of the state
park system at a speci�ed time.

(40) [(39)] Special Permit--A permit, issued pursuant to a
selection procedure, which allows the taking of designated species of
wildlife.

(41) [(40)] Special package hunt--A public hunt conducted
for promotional or fund raising purposes and offering the selected ap-
plicant(s) a high quality experience with enhanced provisions for food,
lodging, transportation, and guide services.

(42) [(41)] Tagging fee--A fee which may be assessed in
addition to the special permit fee for the harvest of alligators for com-
mercial sale or prior to the attempted harvest of desert bighorn sheep
or designated exotic mammals.

(43) [(42)] Wildlife management area (WMA)--A unit of
public hunting lands which is intensively managed for the conserva-
tion, enhancement, and public use of wildlife resources and supporting
habitats.

(44) [(43)] Wildlife resources--Game animals, game birds,
furbearing animals, alligators, marine mammals, frogs, �sh, cray�sh,
other aquatic life, exotic animals, predatory animals, rabbits and hares,
and other wild fauna.

(45) [(44)] Wounded exotic mammal--An exotic mammal
leaving a blood trail.

(46) [(45)] Youth--A person less than 17 years of age.

§65.193. Access Permit Required and Fees.

(a) It is an offense for a person without a valid access permit
to enter public hunting lands, except:

(1) on areas or for activities where no permit is required;

(2) persons who are authorized by, and acting in an of�cial
capacity for the department or the landowners of public hunting lands;

(3) persons participating in educational programs, manage-
ment demonstrations, or other scheduled activities sponsored or sanc-
tioned by the department with written approval;

(4) persons owning or leasing land within the boundaries of
public hunting lands, while traveling directly to or from their property;

(5) for a non-hunting or non-�shing adult who is assisting
a permitted disabled person; or

(6) for youth under the supervision of an authorized super-
vising adult possessing an APH permit or a LPU permit.

(b) Annual Public Hunting (APH) Permit and Limited Public
Use (LPU) Permit.

(1) It is an offense for a person 17 years of age or older to
enter public hunting lands or take or attempt to take wildlife resources
on public hunting lands at times when an APH permit is required with-
out possessing an APH permit or to fail to display the APH permit,
upon request, to a department employee or other of�cial authorized to
enforce regulations on public hunting lands.

(2) A person possessing a LPU permit may enter public
hunting lands at times that access is allowed under the APH permit,
and is authorized to �sh but may not hunt.

(3) Persons possessing an APH permit or an LPU permit
may use public hunting lands to access adjacent public waters, and may
�sh in adjacent public waters from riverbanks on public hunting lands.

(4) The permits required under paragraphs (1) - (3) of this
subsection are not required for:

(A) persons who enter on United States Forest Service
lands designated as a public hunting area or any portion of Units 902
and 903 for any purpose other than hunting;

(B) persons who enter on U.S. Army Corps of En-
gineers lands (Aquilla, Cooper, Dam B, Granger, Pat Mayse, Ray
Roberts, Somerville, and White Oak Creek WMAs) designated as
public hunting lands for purposes other than hunting or equestrian use;

(C) persons who enter Caddo Lake Wildlife Manage-
ment Area and do not hunt or enter upon the land;

(D) persons who enter and hunt waterfowl within the
Bayside Marsh Unit of Matagorda Island State Park and Wildlife Man-
agement Area; or

(E) persons who enter Zone C of the Guadalupe River
Unit of the Guadalupe Delta Wildlife Management Area and do not
hunt or �sh.

(5) The permit required by paragraphs (1) - (3) of this sub-
section is not valid unless the signature of the holder appears on the
permit.

(6) A person, by signature of the permit and by payment of
a permit fee waives all liability towards the landowner (licensor) and
Texas Parks and Wildlife Department (licensee).

(c) Regular Permit--A regular permit is issued on a �rst come-
�rst served basis at the hunt area on the day of the scheduled hunt with
the department reserving the right to limit the number of regular permits
to be issued.

(d) Special Permit--A special permit is issued to an applicant
selected in a drawing.

(e) Special Access Permit--A special access permit is issued
to an applicant selected in a drawing.

(f) [(e)] Permits for hunting wildlife resources on public hunt-
ing lands shall be issued by the department to applicants by means of a
fair method of distribution subject to limitations on the maximum num-
ber of permits to be issued.

(g) [(f)] The department may implement a system of issuing
special permits or special access permits that gives preference to those
applicants who have applied previously but were not selected to receive
a permit.

(h) [(g)] Application fees.

(1) The department may charge a non-refundable fee,
which may be required to accompany and validate an individual’s
application in a drawing for a special hunting permit or special access
permit.

(2) The application fee for a special hunting permit or spe-
cial access permit is waived for a person under 17 years of age; how-
ever, the youth must apply in conjunction with an authorized supervis-
ing adult to whom an application fee is assessed, except as provided in
paragraphs (3) and (4) of this subsection.
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(3) The application fee for a special permit or special ac-
cess permit is waived for an adult who is making application to serve as
a non-hunting authorized supervising adult for a youth in a youth-only
drawn hunt category.

(4) Persons under 17 years of age may be disquali�ed from
applying for special package hunts or may be assessed the application
fee.

(5) The application fee for a special permit or special ac-
cess permit is waived for on-site applications made under standby pro-
cedures at the time of a hunt.

(6) Incomplete or incorrectly completed applications will
be disquali�ed.

(i) [(h)] Legal animals to be taken by special or regular permit
shall be stipulated on the permit.

(j) [(i)] Only one special, special access, or regular permit fee
will be assessed in the event of concurrent hunts for multiple species,
and the fee for the legal species having the most expensive permit will
prevail.

(k) [(j)] Any applicable special, special access, or regular per-
mit fees will be waived for youth under the supervision of a duly per-
mitted authorized supervising adult.

(l) [(k)] Any applicable regular permit fees will be waived for
persons possessing an APH permit.

(m) [(l)] Certain hunts may be conducted totally or in part by
regular permit. It is an offense to fail to comply with established per-
mit requirements specifying whether a regular permit is required of all
participants or required only of adult participants who do not possess
an APH permit.

(n) [(m)] Any applicable regular permit fees for authorized ac-
tivities other than hunting or �shing will be waived for persons possess-
ing an APH permit or an LPU permit.

(o) [(n)] An access permit applies only to the individual to
whom the permit is issued, and neither the permit nor the rights granted
thereunder are transferable to another person.

(p) [(o)] A person who fails to obey the conditions of a permit
issued under this subchapter commits an offense.

§65.201. Motor Vehicles.

(a) It is an offense to not con�ne motor vehicle use to desig-
nated roads, except parking is permitted on the shoulder of or imme-
diately adjacent to designated roads, and as provided for a disabled
person or for a person directly assisting a disabled person.

(b) It is unlawful to hunt any wildlife resource from a motor
vehicle, motor-driven land conveyance, or possess a loaded �rearm in
or on the vehicle, except as provided for a disabled person.

(c) A disabled person may possess a loaded �rearm in or on
a motor vehicle and may hunt from a motor vehicle except only para-
plegics and single or double amputees of legs may hunt migratory birds
from a motor vehicle, provided the motor vehicle is not in motion,
the engine is not running, and the motor vehicle is not located on a
designated road, designated vehicle parking area, or designated camp-
ground.

(d) Except as authorized for speci�c areas and time periods by
order of the executive director, or by written permission of the hunt
supervisor or area manager, it is an offense for an individual other than
a disabled person or a person directly assisting a disabled person to
operate an off-road vehicle on public hunting lands.

(e) The provisions of Chapter 59, Subchapter J of this title (re-
lating to Off-Highway Vehicle Trail and Recreational Area Program)
do not apply to a disabled person or a person assisting a disabled per-
son who is participating in department-sanctioned activities on public
hunting lands.

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on April 9, 2007.

TRD-200701318
Ann Bright
General Counsel
Texas Parks and Wildlife Department
Earliest possible date of adoption: May 20, 2007
For further information, please call: (512) 389-4775

SUBCHAPTER O. COMMERCIAL NONGAME
PERMITS
31 TAC §§65.325, 65.327, 65.331

The Texas Parks and Wildlife Department (department or
TPWD) proposes amendments to §§65.325, 65.327, and
65.331, concerning commercial nongame permits. Collectively,
the proposed amendments would revamp the department’s
regulations governing the collection, purchase, and sale of
nongame wildlife.

The proposed amendment to §65.325, concerning Applicabil-
ity, would conform internal references, eliminate provisions that
are either unnecessary or would be irrelevant under the rules as
amended, and add a reference to other rules affecting the take
and possession of diamondback terrapin.

The proposed amendment would eliminate §65.325(b)(3), which
provides an exception by allowing teachers to collect and pos-
sess nongame wildlife without a permit for educational purposes.
If adopted as proposed, the rules would still allow teachers to
possess fewer than 25 specimens of nongame wildlife listed in
proposed §65.331 and six or fewer specimens of species not
listed in §65.331, provided they do not engage in commercial
activity.

The proposed amendment would eliminate §65.325(b)(5), which
provides an exception to the provisions of the subchapter for per-
sons 16 years of age and under. The current rule was intended
to prevent the criminalization of the possession of turtles, frogs,
lizards, snakes, and other nongame wildlife that children typi-
cally enjoy capturing and retaining as pets. Under the rules as
proposed, anyone will be able to possess fewer than 25 spec-
imens of nongame wildlife listed in proposed §65.331 or six or
fewer specimens of species not listed in §65.331, provided they
do not engage in commercial activity.

The proposed amendment would eliminate §65.325(b)(6), which
provides an exception for aquatic products possessed under
a bait dealer’s license. The department has determined that
any person possessing more than 25 specimens of the species
listed in §65.331 must have a permit under the subchapter. The
amendment is to prevent the unregulated passage of nongame
species into commercial trade.
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The proposed amendment to §65.325 would add new subsec-
tions (c) and (d) to provide for persons who are in lawful pos-
session of specimens that would become unlawful to possess
following the effective date of the rules, if adopted as proposed.
Subsection (c) would allow dealers until August 31, 2007 to di-
vest themselves of such specimens held as commercial inven-
tory. The department believes that the time period proposed is
an adequate amount of time for dealers to sell, give away, or oth-
erwise terminate possession of nongame wildlife that would be
unlawful under the rules, if adopted as proposed. New subsec-
tion (d) would allow persons not engaged in commercial activities
until July 1, 2008 to identify themselves to the department and
document the species and numbers of nongame wildlife that oth-
erwise would be unlawful to possess. The department acknowl-
edges that hobbyists and other persons not engaged in com-
mercial activities are in possession of heretofore lawfully held
specimens for personal use. By setting the proposed time pe-
riod for persons to document non-commercial collections, the de-
partment seeks to provide an opportunity to "grandfather" spec-
imens, provided the owner does not engage in commercial ac-
tivities.

The proposed amendment would alter §65.325(b)(2) and (3)
to clarify that the provisions of those paragraphs apply only
to species listed in §65.331, and provide an exception for
diamondback terrapin, which are regulated under the Statewide
Hunting and Fishing Proclamation.

The proposed amendment to §65.327, concerning Permit Re-
quired, would restructure the current provisions for clarity’s sake,
implement a non-commercial possession limit for species pro-
hibited for use in commercial activities, and alter internal refer-
ences to make the section consistent with other provisions of the
proposed rulemaking.

The proposed amendment to §65.327(a) would remove pro-
visions regarding possession limits so the subsection would
consist solely of a statement of applicability, clearly establishing
the subchapter as applying to all nongame wildlife except
as provided. The proposed amendment would create a new
§65.323(b), which would clearly state the conditions under
which a permit under the subchapter would have to be obtained.
The proposed amendment would add references to proposed
subsections (c) and (d) to clearly indicate that permit privileges
apply only to the wildlife listed in proposed §65.331. The pro-
posed amendment also would establish a possession limit for
personal use of six specimens per species of nongame wildlife
prohibited for commercial use. The department has determined
that six specimens per species is adequate for personal use
and that a larger possession limit might offer a method for
clandestine collection efforts for commercial purposes. For
species listed in §65.331, the proposed amendment would allow
persons to possess up to 25 specimens of wildlife of species
listed in §65.331 without a permit, provided the person does not
engage in a commercial activity. The department believes that
possession of nongame wildlife in excess of 25 specimens is
evidence that a person may likely be involved in commercial
activities.

The proposed amendment to §65.331, concerning Affected
Species, would retitle the section, replace the current list of
species with a larger list of species to which the permitting
and reporting requirements of the subchapter apply, stipulate
than any species not listed in the section may not be used in a
commercial activity, and provide for periodic review to determine
if species should be added to or deleted from the list.

Under Parks and Wildlife Code, Chapter 67, nongame wildlife
is de�ned as those species of vertebrate and invertebrate
wildlife indigenous to Texas that are not classi�ed as game
animals, game birds, game �sh, fur-bearing animals, endan-
gered species, alligators, marine penaeid shrimp, or oysters.
Chapter 67 also authorizes the commission to "establish any
limits on the taking, possession, propagation, transportation,
importation, exportation, sale, or offering for sale of nongame
�sh or wildlife that the department considers necessary to
manage the species," and authorizes the department to issue
permits for the taking, possession, propagation, transportation,
sale, importation, or exportation of a nongame species of �sh
or wildlife if necessary to properly manage that species, and to
charge a fee for such permits.

Nongame species comprise over 90 percent of the wildlife
species that occur in Texas. Although the department is unable
to monitor, survey, or conduct research on every nongame
species in Texas, ongoing research is both conducted and
monitored by the department. In 1999, the Parks and Wildlife
Commission adopted the �rst regulations expressly intended
to manage nongame wildlife in the state. The purpose of
the program is to function as a ’canary in the coal mine’ by
tracking collection and sales activities involving speci�c species
of nongame wildlife to provide the department with an early
warning of possible declines in species populations. Under the
current rule, all persons engaging in commercial activities in-
volving affected species listed in the rule are required to possess
a nongame permit or nongame dealer permit. A person with a
nongame permit is authorized to sell species to a person with a
nongame dealer permit, but may not sell species to the general
public. However, a person with a nongame dealer permit is
authorized to sell species to other permitted dealers and to the
general public. In addition, persons with a nongame dealer per-
mit are currently required to report sales and purchases to the
department. The department uses the reported data to gauge
potential impacts to native ecosystems and assist in determin-
ing if further regulatory protection is warranted. Based on data
reported to and the information collected by the department, the
department has determined that additional protective measures
are needed for nongame species. Under current rule, no person
is required to furnish commercial collection information on any
species that is not on the list of affected species. Therefore, if a
commercial market were to develop around a species not on the
list of affected species, the department would not necessarily
be able to detect it and develop additional regulatory measures
to manage populations.

Nongame wildlife populations are problematic by their very
nature, due to their numbers, diversity, and relative obscurity
compared to game species. Historically, the most intensive
management and research activities in the United States and
Texas have been focused on game species popular with sport
hunters, such as deer, turkey, pronghorn antelope, and others.
However, game species represent a small fraction of the overall
number of species in any ecosystem; in Texas, eight species
of wildlife are designated by statute as game animals, whereas
there are approximately 1,100 species of nongame vertebrate
wildlife. Because the number of nongame species dwarfs the
number of game species, nongame species, therefore, present
a much more problematic management target within the tradi-
tional contexts. Management of game species typically involves
intensive population, habitat, and harvest investigations. How-
ever, this type of management regime is unrealistic for the many
nongame species that occur in the state.
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The genesis of modern game species management came about
as a result of unregulated commercial exploitation of wildlife re-
sources. By the middle of the 20th century, many species of
wildlife were in serious decline or in danger of extirpation in many
parts of the United States and Texas as a result of unregulated,
large-scale, commercial harvest. However, as a result of reg-
ulatory and management efforts, most game species are now
thriving. The proposed nongame rules are intended to prevent
depletion of nongame species.

The proposed amendments would replace the current list of
affected species with a list of species lawful for use in com-
mercial activities. All other species of nongame would be
unlawful for use in commercial activities. In determining the
species for which commercial activities would be permitted, the
department consulted the existing scienti�c literature and with
members of the regulated community, herpetological societies,
and academic specialists, soliciting input from approximately
300 people. The goal of the consultations was to develop a
broad consensus concerning those species of nongame wildlife
thought to be able to withstand some level of collection activity,
based on distribution and abundance, and the understanding
that there would be some type of mandatory reporting concern-
ing commercial activity.

Among the nongame species of concern, scientists have espe-
cially expressed concern about Chelonian species (turtles). Be-
cause of factors such as delayed sexual maturity, long lifespans,
and low reproductive and survival rates, turtles are highly sen-
sitive to population alterations, especially in older age classes.
The presence of turtles in some areas should not be taken as
evidence that populations in those areas are necessarily viable.
Long lifespans, long generation times, and relatively slow growth
may give the appearance that populations are stable, even af-
ter recruitment has ceased or populations reach levels below
which recovery is possible. Impacts to turtle populations, such
as the loss of important nesting areas or unsustainable mortal-
ity of adults, may remain undetectable until populations reach
critical levels or become extirpated. Known limiting factors such
as water pollution, road mortality, and habitat loss are important
components in turtle declines; but commercial collecting efforts
in the wild intensify the impact of those threats by removing large
numbers of adults and older juveniles from wild populations. The
collection for food markets has devastated turtle populations in
Asia, the destination of the bulk of turtles commercially collected
in Texas. It is axiomatic that shifting the Asian demand for tur-
tles to North American populations could result in similar impacts
if commercial activity is not regulated. Therefore, the depart-
ment is proposing to prohibit the commercial collection of all tur-
tle species in the state.

Scienti�c evidence indicates that lakes that have been commer-
cially harvested have a signi�cantly lower catch-per-unit-effort
than did lakes that had not been commercially harvested, which
indicates that commercial collection is ef�cient in reducing tur-
tle populations locally. In the literature examined by the depart-
ment (cited later in this preamble), there is a consistent voice
of concern about the sustainability of current harvest levels of
turtles and agreement that stronger regulation is necessary, at
least until more is known about the impacts of collection on wild
populations. Much of the concern of the scienti�c community
stems from the relationship of collection to the natural history
of turtles, particularly their delayed maturation and resulting low
recruitment into adult class animals. The youngest onset of ma-
turity re�ected in the literature is in painted turtles, at 6 - 8 years

for females. Other species tended to mature much later, with
onset ages reported as high as 20 years.

Analysis of turtle population demographics consistently showed
skewing to the adult age categories--the mature specimens most
sought by commercial collectors for use as food product. This
characteristic re�ects the natural history of turtle species, their
strong dependency on adult survivors to offset high mortality
rates in eggs and juvenile categories. This characteristic alone
makes it unlikely that populations can remain stable when high
numbers of adults and older juveniles are steadily removed from
a population.

As mentioned, the preferred targets of collectors are the adult
and older juvenile age classes. Studies cite this (and other fac-
tors) in asserting that collection from the wild is a factor contribut-
ing to the decline of particular species, noting that, as a result,
some states have banned commercial collection of wild-caught
herpetological species either entirely or in part. A review of turtle
regulations in the rest of the United States reveals that 38 states
prohibit the take of at least one species of turtle, 34 states limit
the commercial/and or recreational take of turtles in some fash-
ion, and at least eight states prohibit the sale of native wildlife
altogether.

Turtle collection in the United States and in Texas in particular is
signi�cant. The literature indicates that nationwide, more than 26
million wild-caught reptiles were exported from the U.S. between
1998 and 2002. In Texas, turtle exports increased to more than
100,000 individuals annually between 1996 and 2000. Based on
the literature, the department may conclude that actual collection
effort is signi�cantly underreported by the regulated community
and/or the current system does not completely account for col-
lection effort. Some of these animals may represent re-exports
(turtles captured outside of Texas but bought and resold within
Texas for export). Current reporting does not allow for track-
ing re-exports but several species reported as exported from the
state do not occur naturally within our borders; however, these
were very minor numbers.

At the current time, other nongame populations in Texas are not
generally believed to be as susceptible to over-collection as tur-
tles by the scale of current commercial exploitation for the food
or pet markets. However, after surveying academic experts and
herpetological hobbyists and collectors, the department has de-
termined that species that are habitat limited; sensitive to wa-
ter quality degradation; or known to occur only in speci�c, lim-
ited geographical areas should not be subjected to commercial
collection. Although there is a brisk trade in many species by
hobbyists, much of the trade by hobbyists appears to involve
captive-bred progeny. Therefore the department is proposing to
allow commercial activities only for those species of nongame
wildlife that are thought to be able to withstand some level of
collection, which will be monitored by means of mandatory re-
porting requirements.

Literature Reviewed. In developing these proposed rules, the
department reviewed and considered the following scienti�c
publications:

Barko, Valerie A. and Jeffrey T. Briggler. 2006. Midland
smooth softshell (Apalone mutica) and spiny softshell (Apalone
spinifera) turtles in the Mississippi River; habitat associations,
population structure and implications for conservation. Chelo-
nian Conservation and Biology 5(2). 225 - 231.
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Ceballos, Claudia P. and Lee A. Fitzgerald. 2004. The trade in
native and exotic turtles in Texas. Wildlife Society Bulletin 32 (3).
881 - 892.

Congdon, Justin D. and Richard C. van Loben Sels. 1993. Re-
lationships of reproductive traits and body size with attainment
of sexual maturity and age in Blanding’s turtles (Emydoidea
blandingi). Journal of Evolutionary Biology 6(4). 547 - 557.

Cooley, Christopher R., Aaron O. Floyd, Amy Dolinger, Paul
Tucker. 2003. Demography and diet of the painted turtle (Chry-
semys picta) at high elevation sites in southwest Colorado. The
Southwestern Naturalist 48(1). 47 - 53.

Gamble, Tony and Andrew M. Simons. 2004. Comparison of
harvested and nonharvested painted turtle populations. Wildlife
Society Bulletin. 32(4). 1269-1277.

Lindeman, Peter V. 2005. Aspects of the life history of the Texas
Map Turtle (Graptemys versa). The American Midland Naturalist
153(2). 378 - 388.

Schlaepfer, Martin A.; Craig Hoover and C. Kenneth Dodd
Jr. 2005. Challenges in evaluating the impact of the trade in
amphibians and reptiles on wild populations. Bioscience 55(3).
256-264.

Whit�eld-Gibbon, J.; David E. Scott; Travis J. Ryan; Kurt A.
Buhlmann; Tracey D. Turberville; Brian S. Metts; Judith L.
Greene; Tony Mills; Yale Leiden; Sean Poppy; Christopher T.
Winne. 2000. The global decline of reptiles, déjà vu amphib-
ians. Bioscience 50(8). 653-666.

Mr. Robert Macdonald, Regulations Coordinator, has deter-
mined that, for each of the �rst �ve years that the rules as
proposed are in effect, there may be �scal implications to state
government as a result of enforcing or administering the rules
as proposed. The proposed rules replace the current list of
affected species for which permitting and reporting is required
with a list of species authorized for commercial collection. As a
result, there will be a number of species that will no longer be
lawful to collect for commercial purposes, which could lead to
a decline in permit issuance. The department surveyed each
of the 331 persons licensed to collect and/or sell nongame
wildlife and analyzed mandatory annual reports from dealers
from the 2004-05 permit year (the last year for which complete
data is available) to determine the species most sought by the
regulated community. The department has determined that
the persons most likely to discontinue to purchase permits will
be those engaged in the collection of turtles, since the list of
authorized species in proposed §65.331 contains those species
in commercial demand other than turtles and those species will
remain lawful for commercial collection. Of the 44 permitted
dealers, there are 26 who collect, buy, and sell turtles. If those
persons choose to stop purchasing permits, the department will
incur a revenue loss of $1,740 (25 resident dealer’s permits
at $60 and one nonresident dealer’s permit at $240). The
department cannot determine how many persons with nongame
permits are engaged in the collection of turtles, as those persons
are not required to �le reports with the department. Although the
department cannot accurately estimate the potential revenue
loss if persons exclusively engaged in turtle collection choose
to stop purchasing permits, the worst-case scenario would be a
revenue loss of $5,148 (286 nongame dealer’s permits at $18).

There will be no �scal implications for other units of state or local
government.

Mr. Macdonald also has determined that, for each of the �rst
�ve years the rules as proposed are in effect, the public bene�t
anticipated as a result of enforcing or administering the rules
as proposed will be the protection and conservation of pub-
licly-owned nongame wildlife resources and the protection of
native ecosystems from harmful alterations caused by overhar-
vest of nongame species, which will be bene�cial to all other
organisms in the complex ecological systems associated with
nongame wildlife.

There will be adverse economic effects on small businesses, mi-
crobusinesses, or persons required to comply with the amend-
ments as proposed. The rules as proposed would prohibit com-
mercial activities involving any species of nongame wildlife other
than the 84 species listed in proposed §65.331.

Based on mandatory annual reports required from dealers under
current rule, there is no commercial activity involving species that
would be prohibited from commercial use, other than the plains
garter snake, the prairie ringneck snake, and 20 species of tur-
tles. Department records indicate that one plains garter snake
was sold in 2005 and no sales of prairie ringneck snakes. There-
fore, there will be minimal adverse economic effects on small
businesses or microbusinesses as a result of the prohibition of
commercial activities involving species other than turtles. How-
ever, there will be a greater adverse economic effect on small
businesses and microbusinesses engaged in commercial activ-
ities involving the 20 species of turtles.

Analysis of Survey Responses. The department sent surveys
to all 331 persons currently holding a nongame or nongame
dealer permit to determine the approximate annual income re-
alized as a result of permitted activities. Response to the survey
was voluntary. A total of 64 persons responded to the survey.
Twenty-one respondents identi�ed themselves as hobbyists who
do not collect for sale. The remaining 43 respondents reported
one person, an average of employee average investment of 639
hours per year in regulated activities, and an average income of
$257.41 for Fiscal Year 2006. The hours spent in regulated ac-
tivities represents hours spent engaging in commercial activities
for all nongame species. The actual amount of labor devoted to
commercial activities involving species that would be prohibited
from use in commercial activities is probably much lower; how-
ever, the department will use the larger value in this analysis to
ensure that all labor is captured for the purposes of this analysis.

Since it appears that there is very minimal commercial activity in-
volving species other than turtles, this analysis will focus on the
economic impact of the proposed rules on small and micro-busi-
nesses engaged in the turtle trade. The largest reported annual
income reported in survey responses from commercial activities
involving turtles was $3,000. The smallest was $50. Based on
this data, the economic cost of compliance to the largest busi-
ness affected by the rule would be $3,000; and the economic
cost to the smallest business would be $50. More speci�cally,
if a business employed one employee, the cost of compliance
would be between $50 and $3,000 per employee. If a business
employed 20 employees, the cost of compliance would be be-
tween $2.50 and $150 per employee. If a business employed
100 employees, the cost of compliance would be between $0.05
and $1.50 per employee. The proposed rules would affect the
smallest and largest businesses equally, since the rule would
prohibit the commercial collection of turtles by anyone.

Analysis of Permittee Reports. The department also analyzed
the annual reports submitted by holders of nongame dealer’s
permits. Nongame dealers are required to report all purchases
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and sales of listed nongame wildlife. This report includes the pur-
chase and sale of all species of turtles that the proposed rules
would prohibit from use in commercial trade. The 26 nongame
dealers who collected or purchased turtles reported an aver-
age of 731 turtles (all species) collected or purchased in the
2004-05 permit year. One dealer reported purchasing or collect-
ing 18,716 turtles; one dealer reported purchasing or collecting
8,000 turtles; two dealers reported purchasing or collecting be-
tween 2,000 and 4,000 turtles; 12 dealers reported collecting or
purchasing between 100 and 1,000 turtles; and nine dealers re-
ported collecting or purchasing fewer than 100 turtles.

The permittees’ annual reports do not include �nancial informa-
tion from the sale of turtles. However, the largest reported com-
mercial turtle dealer in Texas stated to the Regulations Commit-
tee of the Texas Parks and Wildlife Commission on April 4, 2007,
that he paid $1 per pound for snapping turtles and softshell tur-
tles and $0.20 per pound for all other species. Since a nongame
permit holder dealer may only sell to a nongame dealer, the de-
partment can estimate the income received by nongame per-
mit holders from the collection and sale of turtles to a nongame
dealer.

The department does not require dealers to report the weight
or approximate age of turtles collected or purchased by deal-
ers. However, by assuming that most of the turtles collected and
sold are mature individuals that are assumed to command higher
prices, the department can use the average size of mature turtles
to determine a rough approximation of the market value of turtles
purchased for commercial trade and the pro�t realized from that
commercial trade.

A mature common snapping turtle can weigh 30 pounds, making
it worth $30. Mature softshell turtles and red-eared sliders can
weigh 4 pounds, making them worth $4 per individual. Box tur-
tle weights vary slightly by species, but are approximately one
pound, making them worth $0.20 per individual.

Of the small or micro-businesses affected by the rule, the most
signi�cant impact would be felt by the largest nongame dealer.
This largest nongame dealer reported collecting or purchasing
1,332 common snapping turtles; 994 western spiny softshell
turtles; 16,331 red-eared sliders; and 59 box turtles in 2005.
If these species were purchased at the prices stated above,
the nongame permit holder would have earned $39,960 ($30 x
1,332) for common snapping turtles; $3,976 ($4 x 994) for west-
ern spiny softshell turtles; $65,324 ($4 x 16,331) for red-eared
sliders; and $11.80 ($0.20 x 59) for box turtles in 2005, for a
total cost of $109,271.80.

As previously noted, the department’s rules do not require disclo-
sure of �nancial information, so the actual sale price of the turtles
purchased from the largest nongame dealer affected by the rule
cannot be determined; but the department assumes that it must
be larger than the price paid by the dealer to the nongame permit
holder who collected turtles. Therefore, if the turtles were sold for
double the amount paid by the dealer, the department estimates
from dealer report that the dealer would have earned a pro�t of
$109,271.80 in 2005 from the sale of these turtle species. There-
fore, the economic cost of complying with the rules for largest
dealer affected by the rule will be approximately $109,271.80.
The cost of compliance for the smallest business affected by the
rule will be less than $50, using the same method of estimation.
More speci�cally, if a business employed 1 employee, the cost
of compliance would be between $50 and $109,271.80 per em-
ployee. If a business employed 20 employees, the cost of com-
pliance would be between $2.50 and $5,463.59 per employee.

If a business employed 100 employees, the cost of compliance
would be between $0.05 and $1,092.72 per employee. The pro-
posed rules would affect the smallest and largest businesses
equally, since the rule would prohibit the commercial collection
of turtles by anyone.

This analysis also applies to the requirements of Government
Code, §2001.022, with respect to impacts on local economies.
The proposed rules, because they would apply statewide, would
prohibit any person currently engaging in the commercial collec-
tion of turtles from continuing to do so.

Regulatory Impact Analysis

Although Government Code, §2001.0225, Regulatory Analysis
of Major Environmental Rules, does not apply to the proposed
rule, TPWD nonetheless provides the regulatory analysis, as fol-
lows. The bene�t TPWD anticipates as a result of implementing
the rule is protection of a valuable public resource.

Among the nongame species of concern, scientists have espe-
cially expressed concern about Chelonian species (turtles). Be-
cause of factors such as delayed sexual maturity, long lifespans,
and low reproductive and survival rates, turtles are highly sen-
sitive to population alterations, especially in older age classes.
The presence of turtles in some areas should not be taken as
evidence that populations in those areas are necessarily viable.
Long lifespans, long generation times, and relatively slow growth
may give the appearance that populations are stable, even af-
ter recruitment has ceased or populations reach levels below
which recovery is possible. Impacts to turtle populations, such
as the loss of important nesting areas or unsustainable mortal-
ity of adults, may remain undetectable until populations reach
critical levels or become extirpated. Known limiting factors such
as water pollution, road mortality, and habitat loss are impor-
tant components in turtle declines; but commercial collecting ef-
forts in the wild intensify the impact of those threats by removing
large numbers of adults and older juveniles from wild popula-
tions. The collection for food markets has devastated turtle pop-
ulations in Asia, the destination of the bulk of turtles commer-
cially collected in Texas. It is axiomatic that shifting the Asian
demand for turtles to North American populations result in simi-
lar impacts if commercial activity is not regulated. Therefore, the
department is proposing to prohibit the commercial collection of
all turtle species in the state.

Scienti�c evidence indicates that lakes that have been commer-
cially harvested have a signi�cantly lower catch-per-unit-effort
than did lakes that had not been commercially harvested, which
indicates that commercial collection is ef�cient in reducing turtle
populations locally. In the literature examined by the department
(cited earlier in this preamble), there is a consistent voice of con-
cern about the sustainability of current harvest levels of turtles
and agreement that stronger regulation are necessary, at least
until more is known about the impacts of collection on wild pop-
ulations. Much of the concern of the scienti�c community stems
from the relationship of collection to the natural history of turtles,
particularly their delayed maturation and resulting low recruit-
ment into adult class animals. The youngest onset of maturity
re�ected in the literature is in painted turtles, at 6 - 8 years for
females. Other species tended to mature much later, with onset
ages reported as high as 20 years.

Analysis of turtle population demographics consistently showed
skewing to the adult age categories--the mature specimens most
sought by commercial collectors for use as food product. This
characteristic re�ects the natural history of turtle species and
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their strong dependency on adult survivors to offset high mor-
tality rates in eggs and juvenile categories. This characteristic
alone makes it unlikely that populations can remain stable when
high numbers of adults and older juveniles are steadily removed
from a population.

As mentioned, the preferred targets of collectors are the adult
and older juvenile age classes. Studies cite this (and other fac-
tors) in asserting that collection from the wild is a factor contribut-
ing to the decline of particular species, noting that, as a result,
some states have banned commercial collection of wild caught
nongame species either entirely or in part. A review of turtle reg-
ulations in the rest of the United States reveals that 38 states
prohibit the take of at least one species of turtle, 34 states limit
the commercial/and or recreational take of turtles in some fash-
ion, and at least eight states prohibit the sale of native wildlife
altogether.

Turtle collection in the United States and in Texas in particular is
signi�cant. The literature indicates that nationwide, more than 26
million wild-caught reptiles were exported from the U.S. between
1998 and 2002. In Texas, turtle exports increased to more than
100,000 individuals annually between 1996 and 2000. Based on
the literature, the department may conclude that actual collection
effort is signi�cantly underreported by the regulated community
and/or the current system does not completely account for col-
lection effort. Some of these animals may represent re-exports
(turtles captured outside of Texas but bought and resold within
Texas for export). Current reporting does not allow for track-
ing re-exports but several species reported as exported from the
state do not occur naturally within our borders; however, these
were very minor numbers.

Since it appears that most of the commercial activity involving
nongame species involves turtles, this analysis will focus on the
economic impact of the proposed rules on small and micro-busi-
nesses engaged in the turtle trade. The largest reported annual
income reported in survey responses from commercial activities
involving turtles was $3,000. The smallest was $50. Based on
this data, the economic cost of compliance to the largest busi-
ness affected by the rule would be $3,000; and the economic
cost to the smallest business would be $50. More speci�cally,
if a business employed one employee, the cost of compliance
would be between $50 and $3,000 per employee. If a business
employed 20 employees, the cost of compliance would be be-
tween $2.50 and $150 per employee. If a business employed
100 employees, the cost of compliance would be between $0.05
and $1.50 per employee. The proposed rules would affect the
smallest and largest businesses equally, since the rule would
prohibit the commercial collection of turtles by anyone.

The department also analyzed the annual reports submitted by
holders of nongame dealer’s permits. Nongame dealers are
required to report all purchases and sales of listed nongame
wildlife. This report includes the purchase and sale of all species
of turtles that the proposed rules would prohibit from use in com-
mercial trade. The 26 nongame dealers who collected or pur-
chased turtles reported an average of 731 turtles (all species)
collected or purchased in the 2004-05 permit year. One dealer
reported purchasing or collecting 18,716 turtles; one dealer re-
ported purchasing or collecting 8,000 turtles; two dealers re-
ported purchasing or collecting between 2,000 and 4,000 turtles;
12 dealers reported collecting or purchasing between 100 and
1,000 turtles; and nine dealers reported collecting or purchasing
fewer than 100 turtles.

The permittees’ annual reports do not include �nancial informa-
tion from the sale of turtles. However, the largest reported com-
mercial turtle dealer in Texas stated to the Regulations Commit-
tee of the Texas Parks and Wildlife Commission on April 4, 2007,
that he paid $1 per pound for snapping turtles and softshell tur-
tles and $0.20 per pound for all other species. Since a permit-
ted nongame dealer may only purchase from a person holding
a nongame permit, the department can estimate the income re-
ceived by nongame permit holders from the collection and sale
of turtles to a nongame dealer.

The department does not require dealers to report the weight
or approximate age of turtles collected or purchased by deal-
ers. However, by assuming that most of the turtles collected and
sold are mature individuals that are assumed to command higher
prices, the department can use the average size of mature turtles
to determine a rough approximation of the market value of turtles
purchased for commercial trade and the pro�t realized from that
commercial trade.

A mature common snapping turtle can weigh 30 pounds, making
it worth $30. Mature softshell turtles and red-eared sliders can
weigh 4 pounds, making them worth $4 per individual. Box tur-
tle weights vary slightly by species, but are approximately one
pound, making them worth $0.20 per individual.

Of the small or micro-businesses affected by the rule, the most
signi�cant impact would be felt by the largest nongame dealer.
This largest nongame dealer reported collecting or purchasing
1,332 common snapping turtles; 994 western spiny softshell
turtles; 16,331 red-eared sliders; and 59 box turtles in 2005.
If these species were purchased at the prices stated above,
the nongame permit holder would have earned $39,960 ($30 x
1,332) for common snapping turtles; $3,976 ($4 x 994) for west-
ern spiny softshell turtles; $65,324 ($4 x 16,331) for red-eared
sliders; and $11.80 ($0.20 x 59) for box turtles in 2005, for a
total cost of $109,271.80.

As previously noted, the department’s rules do not require dis-
closure of �nancial information, so the actual sale price of the
turtles purchased from the largest nongame dealer affected by
the rule cannot be determined; but the department assumes that
it must be larger than the price paid by the dealer to the nongame
permit holders who collected the turtles. Therefore, if the turtles
were sold for double the amount paid by the dealer, the depart-
ment estimates from dealer report data that the dealer would
have earned a pro�t of $109,271.80 in 2005 from the sale of
these turtle species. Therefore, the economic cost of complying
with the rules for largest dealer affected by the rule will be ap-
proximately $109,271.80. The cost of compliance for the small-
est business affected by the rule will be less than $50, using the
same method of estimation. More speci�cally, if a business em-
ployed 1 employee, the cost of compliance would be between
$50 and $109,271.80 per employee. If a business employed
20 employees, the cost of compliance would be between $2.50
and $5,463.59 per employee. If a business employed 100 em-
ployees, the cost of compliance would be between $0.05 and
$1,092.72 per employee. The proposed rules would affect the
smallest and largest businesses equally, since the rule would
prohibit the commercial collection of turtles by anyone.

The department is considering regulatory options other than the
prohibition of commercial take of all turtles, including the imple-
mentation of seasons and bag limits, means and methods re-
quirements, the implementation of individual quotas for collec-
tion, the restriction of collection activities to private waters, and
the creation of captive breeder regulations. The rules as pro-
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posed may re�ect one or more of these approaches as a method
of reducing or eliminating impacts to small and microbusinesses
while still accomplishing the department’s goals of implementing
regulations to manage nongame species, allow populations of
nongame species to perpetuate themselves, and maintain the
biological integrity of river system ecologies.

The department has determined that there will not be a taking of
private real property, as de�ned by Government Code, Chapter
2007, as a result of the proposed rules.

Comments on the proposed rule may be submitted to Kristin
Rathburn, Texas Parks and Wildlife Department, 4200 Smith
School Road, Austin, Texas 78744; (512) 389-4505 (e-mail:
Kristin.rathburn.wagner@tpwd.state.tx.us).

The amendments are proposed under the authority of Parks
and Wildlife Code, §67.004, which authorizes the commission
to establish any limits on the taking, possession, propagation,
transportation, importation, exportation, sale, or offering for sale
of nongame �sh or wildlife that the department considers nec-
essary to manage the species; and §67.0041, which authorizes
the department to issue permits for the taking, possession,
propagation, transportation, sale, importation, or exportation of
a nongame species of �sh or wildlife if necessary to properly
manage that species.

The proposed amendments affect Parks and Wildlife Code,
Chapter 67.

§65.325. Applicability.

(a) This [Except as provided in §65.330 of this title (relating to
Record and Reporting Requirements) and subsection (b) of this section,
this] subchapter applies to all [only to the] nongame wildlife in this state
[listed in §65.331 of this title (relating to Affected Species)], living or
dead, including parts of nongame wildlife and captive-bred nongame
wildlife.

(b) This subchapter does not apply to:

(1) �sh;

(2) the purchase, possession, or sale of processed products
made from the nongame wildlife listed in §65.331 of this title (relating
to Species Authorized for Commercial Activity, except as provided in
§65.327(g) [§65.327(d)] of this title (relating to Permit Required);

[(3) teachers at accredited primary or secondary educa-
tional institutions, provided that the nongame wildlife is possessed
solely for educational purposes and is not sold or transferred to another
person for the purpose of sale;]

(3) [(4)] persons or establishments selling nongame
wildlife listed in §65.331 of this title for and ready for immediate
consumption in individual portion servings, and which are subject to
limited sales or use tax; or

(4) diamondback terrapin (Malaclemys terrapin), which
are addressed under the provisions of §65.82 of this title (relating to
Other Aquatic Life).

[(5) any person 16 years of age or younger, provided the
person is not engaged in a commercial activity involving nongame
wildlife; or]

[(6) aquatic products possessed under a valid bait dealer’s
license.]

(c) A person in lawful possession of nongame wildlife prior
to the effective date of this section who would be in violation of this
subchapter after the effective date of this section by continuing to pos-

sess the nongame wildlife for commercial activity must sell, donate, or
otherwise dispose of the nongame wildlife by no later than August 31,
2007.

(d) A person in lawful possession of nongame wildlife prior
to the effective date of this section who would be in violation after the
effective date of this section and who possesses the nongame wildlife
for personal, noncommercial use may continue to possess the nongame
wildlife, provided:

(1) the person contacts the department by no later than July
1, 2008 and reports the person’s name and address, and the species and
number of the nongame wildlife in possession; and

(2) the person does not engage in any commercial activity
involving the nongame wildlife possessed under this section.

§65.327. Permit Required.

(a) Except as provided in this subchapter [section or in §65.325
of this title (relating to Applicability)], no person may[, for the purpose
of commercial activity,] take, attempt to take, possess, import, export,
or cause the export of nongame wildlife [or possess more than 25 speci-
mens of nongame wildlife unless that person possesses a valid nongame
permit or nongame dealer’s nongame permit issued by the department].

(b) Except as provided in this subchapter, no person may take,
attempt to take, possess, import, export, or cause the export of nongame
wildlife listed in §65.331 of this title unless the person possesses a valid
nongame permit or valid nongame dealer permit issued by the depart-
ment.

(c) [(b)] A person possessing a valid nongame permit may sell
nongame wildlife listed in §65.331 of this title only to a person in pos-
session of a valid nongame dealer [dealer’s nongame] permit.

(d) [(c)] A person possessing a valid nongame dealer [dealer’s
nongame] permit may sell nongame wildlife listed in §65.331 of this
title to anyone.

(e) A person may take or possess six or fewer specimens of
a species of nongame wildlife not listed in §65.331 of this title, pro-
vided the person does not engage in commercial activity involving the
nongame wildlife taken or possessed.

(f) person may take or possess 25 or fewer specimens of a
species of nongame wildlife listed in listed in §65.331 of this title, pro-
vided the person does not engage in commercial activity involving the
nongame wildlife taken or possessed.

(g) [(d)] No person may collect nongame wildlife and subse-
quently treat it to create a processed product for sale, offer for sale, ex-
change, or barter unless that person possesses a valid dealer’s nongame
permit.

(h) [(e)] No person in this state may resell nongame wildlife
unless that person possesses a valid dealer’s nongame permit issued by
the department.

(i) [(f)] A nongame dealer may, through commercial activity,
acquire nongame wildlife only from a person permitted under this sub-
chapter or a lawful out of state source.

(j) [(g)] Except as provided by subsection (h) of this section,
a permit required by this subchapter shall be possessed on the person
of the permittee during any activity governed by this subchapter. A
separate permit is required for each permanent place of business. An
employee of a nongame dealer may engage in commercial activity or
the resale of nongame wildlife only at a permanent place of business
operated by the permittee, provided that:
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(1) the employer’s permit or a legible photocopy of the per-
mit is maintained at the place of business during all activities governed
by this subchapter; and

(2) the place of business has been identi�ed on the applica-
tion required by §65.329 of this title (relating to Permit Application).

(k) [(h)] In the event that a nongame dealer conducts a com-
mercial activity at a place in addition to the permittee’s permanent place
of business, that person shall possess on their person the original or a
legible photocopy of a valid nongame dealer’s permit.

(l) [(i)] This subchapter does not relieve any person of the obli-
gation to possess an appropriate hunting license for any activity involv-
ing the take of nongame wildlife.

(m) [(j)] A permit issued under this subchapter is valid through
the August 31 immediately following the date of issuance.

§65.331. Species Authorized for Commercial Activity [Affected
Species].

(a) The department shall develop a policy for periodic eval-
uation of pertinent information or evidence to determine if a species
should be added to or removed from the list of species in subsection
(b) of this section. [The following species are subject to the provisions
of this subchapter.]
[Figure: 31 TAC §65.331]

(b) Except as provided in this subchapter, no person may take,
attempt to take, possess, import, export, or cause the export of any
nongame wildlife not listed in this section.
Figure: 31 TAC §65.331(b)

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on April 9, 2007.

TRD-200701319
Ann Bright
General Counsel
Texas Parks and Wildlife Department
Earliest possible date of adoption: May 20, 2007
For further information, please call: (512) 389-4775

TITLE 34. PUBLIC FINANCE

PART 4. EMPLOYEES RETIREMENT
SYSTEM OF TEXAS

CHAPTER 85. FLEXIBLE BENEFITS
34 TAC §85.7, §85.17

The Employees Retirement System of Texas (ERS) proposes
amendments to 34 Texas Administrative Code §85.7 (Enroll-
ment) and §85.17 (Grievance Procedure). Amended rule §85.7
concerns the automatic re-enrollment in the �exible bene�ts
plan (the plan) under the Group Bene�ts Program (GBP).
The amended rule is needed to provide for the establishment
of this service and to clarify how automatic re-enrollment is
administered for those employees with reimbursement account
arrangements under the plan. Amended rule §85.17 is proposed
in order to make this rule consistent with recent amendments
made to Chapter 67 concerning the appeals process.

Section 85.7(a) is amended to add new paragraph (6) that pro-
vides for automatic re-enrollment in a reimbursement account(s)
with the same elections during the annual enrollment period, and
speci�es the timeframe and method to change or decline bene-
�ts during this period. Section 85.7(b)(1) is amended to add new
subparagraph (A) and (B) to clarify that employees who are au-
tomatically re-enrolled in a reimbursement account(s) and fail to
change or decline bene�ts within the annual enrollment period
shall be deemed an express election and informed consent to
continue with the same elections for the new plan year.

Amended §85.17 is changed to conform the rule to recent
changes made in the appeal process under Chapter 67, dele-
gating responsibility for �nal decision making from the Board
of Trustees to the executive director. Section 85.17(a) and
(c) are amended to make clear that appeals are made under
Chapter 67 to the executive director. Section 85.17(d) is deleted
because the Board of Trustees has delegated appeals to the
executive director.

Paula A. Jones, General Counsel, has determined that for the
�rst �ve-year period the amended rules are in effect, there will
be no �scal implication for state or local governments as a result
of enforcing or administering the rules; and small businesses will
not be affected. The proposed amendment to §85.7 will affect a
participant in the plan during the annual enrollment period by
establishing an automatic re-enrollment with the same elections
and is consistent with the automatic re-enrollment in other GBP
programs administered by ERS.

Ms. Jones also determined that for each year of the �rst �ve
years the proposed rules are in effect the public bene�t antici-
pated as a result of enforcing the rules will be clari�cation of the
rules as it applies to automatic re-enrollment in a reimbursement
account(s) under the plan and the grievance procedure. There
are no known anticipated economic costs to persons who are
required to comply with these rules as proposed other than the
monthly contributions to the health or dependent care plans.

Comments on the proposed rules may be submitted to Paula
A. Jones, General Counsel, Employees Retirement System of
Texas, P.O. Box 13207, Austin, Texas 78711-3207, or e-mail Ms.
Jones at paula.jones@ers.state.tx.us. The deadline for receiv-
ing comments is 10:00 a.m. on May 21, 2007.

The amendments to §85.5 are proposed under §§1551.051,
1551.052, 1551.055, and 1551.206, Texas Insurance Code,
which authorizes the board of trustees to adopt rules and provide
for the administration of the GBP. The amendments to §85.17
are proposed under Texas Government Code §815.511(d)
and Insurance Code §1551.360 which provide the Board with
authority to delegate its authority to decide contested case mat-
ters, and Insurance Code §1551.357(c) which authorizes the
Board to adopt rules pertaining to the sanctions and adjudication
process.

No other statutes are affected by these proposed rules.

§85.7. Enrollment.
(a) Election of bene�ts.

(1) An eligible employee may elect to participate in the
health care and/or dependent care reimbursement accounts within the
�exible bene�ts plan by making an election and executing an election
form or enrolling electronically.

(2) An employee who becomes eligible after the beginning
of a plan year has 30 days from the date of eligibility to elect or decline
bene�ts by executing an election form.
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(3) By enrolling in the plan, the employee agrees to a re-
duction in compensation or agrees to after-tax payments equal to the
participant’s share of the cost and any fees for each reimbursement ac-
count selected.

(4) An election to participate in a reimbursement plan must
be for a speci�ed dollar amount plus any administrative fee.

(5) An annual enrollment period will be designated by the
Employees Retirement System of Texas and shall be prior to the begin-
ning of a new plan year. The annual enrollment period shall provide an
opportunity to change and to elect or decline bene�t options.

(6) An active employee who is enrolled in reimbursement
accounts immediately prior to the annual enrollment period will be
automatically re-enrolled with the same elections and contribution
amounts for the new plan year unless the active employee takes action
during the annual enrollment period to change contribution amounts
or to decline participation.

(b) Effects of failure to elect.

(1) If the Employees Retirement System of Texas does not
receive an election form from an eligible employee to participate in the
reimbursement accounts by the due date, it shall be deemed an express
election and informed consent by the eligible employee to: [receive
cash compensation as a bene�t by reason of failure to purchase optional
bene�ts in lieu of cash compensation.]

(A) receive cash compensation as a bene�t by reason of
failure to purchase optional bene�ts in lieu of cash compensation; or

(B) in the case of automatic re-enrollment during the
annual enrollment period, to continue participation in the reimburse-
ment accounts with the same contributions for the new plan year.

(2) To the extent an eligible employee does not elect the
maximum permissible participation amounts hereunder, he shall be
deemed to have elected cash compensation.

(c) Bene�t election irrevocable except for qualifying life
event.

(1) An election to participate shall be irrevocable for the
plan year unless a qualifying life event occurs, and the change in elec-
tion is consistent with the qualifying life event. The plan administrator
may require documentation in support of the qualifying life event.

(2) A qualifying life event occurs when an employee expe-
riences one of the following changes:

(A) change in marital status;

(B) change in dependent status;

(C) change in employment status;

(D) change of address that results in loss of bene�ts el-
igibility;

(E) change in Medicare or Medicaid status;

(F) signi�cant cost of bene�t or coverage change im-
posed by a third party provider other than a provider through the Texas
Employees Group Bene�ts Program; or

(G) change in coverage ordered by a court.

(3) An election form requesting a change in election must
be submitted on, or within 30 days after, the date of the qualifying life
event.

(4) A change in election as provided in this subsection be-
comes effective on the �rst day of the month following the date of the
qualifying life event.

(d) Payment of �exible bene�t dollars.

(1) Flexible bene�t dollars from an active duty employee
shall be recovered through payroll withholding at least monthly during
the plan year and remitted to the Employees Retirement System of
Texas for the purpose of purchasing bene�ts. For the health care
reimbursement account only, and except as otherwise provided in
§85.3(b)(3)(D) of this title (relating to Eligibility and Participation),
�exible bene�t dollars from employees on leave without pay status or
who have insuf�cient funds for any month shall be recovered through
direct after-tax payment from the employee or upon the return of the
employee to active duty status from payroll withholding, for the total
amount due.

(2) An employee’s �exible bene�t dollars with respect to
any month during the plan year shall be equal to the authorization on
the employee’s election form plus any administrative fees.

(3) Flexible bene�t dollars received by the Employees Re-
tirement System of Texas shall be credited to the participant’s depen-
dent care reimbursement account and/or health care reimbursement ac-
count, as appropriate.

(e) Forfeiture of account balances.

(1) The amount credited to a participant’s reimbursement
account for each bene�t election for any plan year will be used to reim-
burse or pay quali�ed expenses incurred during the eligible employee’s
period of coverage in such plan year and the grace period, if the claim
is electronically adjudicated or if the participant �les a correctly com-
pleted claim for reimbursement on or before December 31 following
the close of the plan year.

(2) Any balances remaining after payment of all timely and
correctly �led claims postmarked no later than December 31 following
the close of the plan year and the grace period, shall be forfeited by
the participant and be available to pay administrative expenses of the
�exible bene�ts program.

(f) Reimbursement report to participant. The plan administra-
tor or its designee shall provide to the participant periodic reports on
each reimbursement account, showing the account transactions (dis-
bursements and balances) during the plan year and the grace period.
These reports may be provided periodically through electronic means.

§85.17. Grievance Procedure.
(a) Any person participating in the �exible bene�ts program,

who is denied reimbursement of eligible expenses, may request the plan
administrator or its designee to reconsider the claim. Any additional
documentation in support of the claim may be submitted with the re-
quest for reconsideration. If the claim is again denied, the claim, ac-
companied by all related documents and copies of correspondence with
the plan administrator or its designee, may be appealed [submitted] by
the person to the executive director of the Employees Retirement Sys-
tem of Texas [for review]. An appeal [A request for review] must be
�led by the person in writing within 90 days from the date the plan ad-
ministrator or its designee formally denies the claim and mails notice
of this denial and right of appeal to the person.

(b) Any person with a grievance regarding eligibility or other
matters involving the program may submit a written request to the ex-
ecutive director to make a determination on the matter in dispute.

(c) When the executive director reviews any matter arising un-
der this section, all parties involved will be noti�ed in writing of the
executive director’s determination [decision].
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[(d) Any person that does not accept the executive director’s
decision may appeal the decision to the board. A notice of appeal must
be �led in writing 30 days from the date the executive director’s deci-
sion is mailed by certi�ed mail.]

(d) [(e)] Appeals to the executive director [board] will be
processed under the provisions of Chapter 67 of this title (relating to
Hearings and Disputed Claims) and the Administrative Procedure Act,
Chapter 2001, Government Code.

(e) [(f)] As used in this section, the term "person" includes any
duly authorized representative of such person.

(f) [(g)] In computing time under this section, the day after
any mailing by the plan administrator or its designee or the executive
director shall be counted as the �rst day of the time period. A document
is considered to be �led with the executive director when it is received
by the executive director or when it is postmarked, whichever is earlier.

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on April 9, 2007.

TRD-200701311
Paula A. Jones
General Counsel
Employees Retirement System of Texas
Earliest possible date of adoption: May 20, 2007
For further information, please call: (512) 867-7421

CHAPTER 87. DEFERRED COMPENSATION
34 TAC §§87.1, 87.3, 87.5, 87.7, 87.13, 87.17, 87.33

The Employees Retirement System of Texas (ERS) proposes
amendments to 34 Texas Administrative Code §§87.1, 87.3,
87.5, 87.7, 87.13, 87.17, and 87.33, concerning the Deferred
Compensation 457 Plan found in Chapter 609, Subchapter C of
the Texas Government Code.

These proposed amendments are needed in order to update the
Plan rules due to the Pension Protection Act of 2006 (PPA), to
clarify Plan requirements, and to comport with federal law, reg-
ulations, and administrative requirements.

Section 87.1, containing the Plan’s De�nitions, is amended to
add certain de�nitions (quali�ed military service and public safety
employee) due to changes in law and regulations.

Sections 87.3, 87.5 and 87.33, concerning Administrative and
Miscellaneous Provisions, Participation by Employees, and The
Economic Growth and Tax Relief and Reconciliation Act, are
amended to adjust the annual deferral limit to $15,500 for 2007,
per federal law.

Section 87.7 and §87.13, concerning Prior Plan Vendor Partici-
pation and Disclosure, modify certain requirements for prior plan
vendors.

Section 87.17, concerning Distributions, includes changes due
to PPA requirements on unforeseeable emergency provisions
(payback option) for quali�ed military; rollovers by non-spouse
bene�ciaries to an inherited IRA; and, other emergency with-
drawals by bene�ciaries.

Paula A. Jones, General Counsel, Employees Retirement Sys-
tem of Texas, has determined that for the �rst �ve year period the

amendments are in effect, there will be no �scal implications for
state or local government as a result of enforcing or administer-
ing the amended rules, and, to her knowledge, small businesses
should not be affected.

Ms. Jones also determined that for each year of the �rst �ve
years the amendments are in effect the public bene�t anticipated
as a result of enforcing the amended rules would be added �ex-
ibility for and protection of Texa$aver Deferred Compensation
Plan participants. There are no known anticipated economic
costs to persons who are required to comply with the amend-
ments as proposed.

Comments on the proposed rule amendments may be submit-
ted to Paula A. Jones, General Counsel, Employees Retirement
System of Texas, P.O. Box 13207, Austin, Texas 78711-3207, or
you may e-mail Ms. Jones at paula.jones@ers.state.tx.us. The
deadline for receiving comments is 10:00 a.m. on May 21, 2007.

These amendments are proposed under Government Code,
§609.508, which provides authorization for the ERS Board of
Trustees to adopt rules necessary to administer the deferred
compensation plan.

No other statutes are affected by these proposed amendments.

§87.1. De�nitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) - (17) (No change.)

(18) Emergency withdrawal application--A form com-
pleted by a participant requesting the full or partial distribution of
the participant’s deferrals and investment income because of an [a]
unforeseeable emergency.

(19) - (29) (No change.)

(30) Quali�ed military service--a uniformed service while
on active or inactive duty, including training periods. Uniformed ser-
vices include the Army, Navy, Marine Corps, Air Force, Coast Guard,
and Public Health Service Commission Corps, the reserve components
of those services as well as training or service in the National Guard
or Air National Guard and any other category of persons designated by
the President in a time of war or emergency.

(31) [(30)] NCUA--National Credit Union Administration,
a United States Government Agency, which regulates charters and in-
sures deposits of the nation’s federal credit unions. Shares and deposits
in credit unions are insured by the NCUSIF as detailed in this section.

(32) [(31)] NCUSIF--National Credit Union Share Insur-
ance Fund, is administered by the NCUA as detailed in this section
and insures members’ share and deposit accounts at federally insured
credit unions.

(33) [(32)] Non-�ler--A prior plan vendor which does not
ensure that the plan administrator receives a quarterly report by the
due date speci�ed in §87.19(d)(1) of this title (relating to reporting and
recordkeeping by prior plan vendors).

(34) [(33)] Non-spousal bene�ciary--Any bene�ciary
other than a spouse or ex-spouse.

(35) [(34)] Normal retirement age--A range of ages begin-
ning with the earliest age at which a person is eligible to retire under
the participant’s basic pension plan as referenced in §87.5(g) of this ti-
tle (relating to participation by employees).

(36) [(35)] One-time election form--A form completed by
a participant requesting the full distribution of deferred compensation

32 TexReg 2268 April 20, 2007 Texas Register



funds with a total balance that does not exceed the dollar limit under
the Code §457(e)(9), EGTRRA, or the dollar limit under §411(a)(11)
of the Code, if greater, as of the date that payments commence. Also
known as the de minimis distribution election.

(37) [(36)] Participant--A current, retired, or former em-
ployee who either has elected to defer a portion of the employee’s cur-
rent compensation, previously deferred compensation or has a balance
in the plan.

(38) [(37)] Participation agreement--A contract signed by
an employee agreeing to defer the receipt of part of the employee’s
compensation in accordance with the plan and containing certain in-
formation regarding prior plan vendors, investment products, and other
matters.

(39) [(38)] Plan--The deferred compensation program of
the state of Texas that is governed by the Code §457 and authorized
by Chapter 609, Government Code. This plan is a continuation of the
plan previously administered by the Comptroller of Public Accounts.

(40) [(39)] Plan administrator--The Board of Trustees of
the Employees Retirement System of Texas or its designee.

(41) [(40)] Prior plan--Refers to the State of Texas 457 De-
ferred Compensation Plan, the vendors and products approved by the
Board of Trustees of the Employees Retirement System of Texas prior
to September 1, 2000.

(42) [(41)] Prior plan vendor--A vendor in the prior plan
with whom the plan administrator has signed a vendor contract. The
term includes a prior plan vendor’s of�cers and employees. The prior
plan vendor may be an insurance company, bank, savings and loan,
credit union, or mutual fund. The term applies only to vendors ap-
proved and implemented by the Board of Trustees before January 1,
2000.

(43) [(42)] Product approval notice--A written notice from
the plan administrator to a prior plan vendor informing the vendor that
a particular investment product has been approved for participation in
the plan.

(44) [(43)] Product contract--A contract between an invest-
ment provider and the plan administrator concerning the participation
of one of the vendor’s investment products in the plan.

(45) [(44)] Product type--A categorization of an invest-
ment product according to its relevant characteristics. Examples of
product types are life insurance products, mutual funds, certi�cates
of deposit, savings accounts, share accounts, stable value account,
self-directed brokerage account, and annuities.

(46) Public safety employee--Any employee of a state or
political subdivision who provides police protection, �re�ghting ser-
vices, or emergency medical services for any area within the jurisdic-
tion of such state or political subdivision. It may also include a chaplain
or a member of an ambulance or rescue crew. This does not include
judges, Texas Department of Criminal Justice guards, probation, pa-
role, juvenile delinquency or similar of�cers.

(47) [(45)] Quali�ed investment product--An investment
product concerning which the plan administrator and the sponsoring
prior plan or revised plan vendor have signed a product contract.

(48) [(46)] Revised plan--Refers to the State of Texas 457
Deferred Compensation Plan and the vendors and products approved
by the Board of Trustees of the Employees Retirement System of Texas
after August 31, 2000 for the Texa$aver program. The term "Texa$aver
program" is used as it is de�ned in Texas Government Code Section
609.502.

(49) [(47)] Revised plan vendor--An insurance company,
brokerage �rm, or mutual fund distributor that sells investment prod-
ucts in the revised plan. The term includes a vendor’s of�cers and/or
employees. This applies only to vendors approved and implemented
by the Board of Trustees subsequent to December 31, 1999.

(50) [(48)] Separation from service--A termination of the
employment relationship between a participant and the participant’s
employing state agency, as determined in accordance with the agency’s
established practice. The term excludes a paid or unpaid leave of ab-
sence.

(51) [(49)] Spousal bene�ciary--The current or ex-spouse
of a participant who is designated to receive a participant’s account
balance.

(52) [(50)] State agency--A board, commission, of�ce, de-
partment, or agency in the executive, judicial, or legislative branch of
state government. The term includes an institution of higher education
as de�ned by the Education Code, §61.003.

(53) [(51)] Third Party Administrator (TPA)--An entity
under the direction of the plan administrator that operates indepen-
dently of both the employer and investment providers to perform
agreed upon administrative services to a tax-deferred de�ned contri-
bution plan. These tasks may include recordkeeping, preparation of
participant statements, monitoring deferral limits, and other speci�ed
services.

(54) [(52)] Transfer--The redemption of deferrals and in-
vestment income from a quali�ed investment product for investment
in another quali�ed investment product.

(55) [(53)] Trust--The deferred compensation trust fund es-
tablished to hold and invest deferrals and investment income under the
plan for the exclusive bene�t of participants and their bene�ciaries.

(56) [(54)] Trustee--The Board of Trustees of the Employ-
ees Retirement System of Texas.

(57) [(55)] Unforeseeable emergency distribution--A
severe �nancial hardship of the participant resulting from: an illness
or accident, loss of property due to casualty, funeral expenses or other
extraordinary and unforeseeable circumstances arising as a result of
events beyond the control of the participant.

(58) [(56)] Valuation date--A point in time in which an as-
set is assigned a dollar value. It may be the designated time of clos-
ing (daily, last day of the calendar month, the last day of the calendar
quarter, each December 31) for determination of account balances in a
de�ned contribution plan.

(59) [(57)] Vendor contract--A contract between the plan
administrator and an investment provider concerning the vendor’s par-
ticipation in the plan.

(60) [(58)] Vendor representative--An agent, independent
agent, independent contractor, or other representative of a prior plan
who is not an employee or of�cer of the vendor.

(61) [(59)] 401(a)(9), §401(a)(9) and Section 401(a)(9)--
These terms refer to Internal Revenue Code §401(a)(9).

(62) [(60)] 457, §457 and Section 457--These terms refer
to Internal Revenue Code §457.

§87.3. Administrative and Miscellaneous Provisions.

(a) (No change.)

(b) Participation by state agencies in the plan.

(1) - (2) (No change.)
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(3) Agency coordinators. An agency coordinator’s respon-
sibilities may include:

(A) - (D) (No change.)

(E) monitoring the annual deferral limits for each plan
participant to ensure the maximum annual deferral limit of the lesser
of $15,500 [$15,000] (as adjusted) or 100% of the participant’s gross
income is not exceeded;

(F) - (P) (No change.)

(c) (No change.)

§87.5. Participation by Employees.

(a) - (f) (No change.)

(g) Normal maximum amount of deferrals.

(1) (No change.)

(2) The normal maximum amount of deferrals is equal to
the lesser of $15,500 [$15,000] (as periodically adjusted for cost-of-liv-
ing in accordance with Code §457(e)(15)), §415(d), [and] the Job Cre-
ation and Worker Assistance Act of 2002 and the Pension Protection
Act of 2006, or 100% of a participant’s includible compensation.

(3) The participant’s employing agency will monitor the
annual deferral limits for each plan participant to ensure the maximum
annual deferral limit of the lesser of $15,500 [$15,000] (as adjusted)
or 100% of a participant’s gross income is not exceeded. Each partici-
pant enrolling in the plan must provide the employing state agency any
information necessary to ensure compliance with plan requirements,
including, without limitation, whether the employee is a participant in
any other eligible plan. If a participant makes deferrals in excess of the
normal maximum annual deferral limit and is not participating under
the catch-up provision, the following actions will be taken:

(A) Upon noti�cation by the participant’s agency, the
prior plan vendor or TPA will return to the participant’s agency the
amount of deferrals in excess of the normal plan limits, that is, the
lesser of $15,500 [$15,000] (as adjusted) or 100% of the participant’s
gross income without any reduction for fees or other charges.

(B) (No change.)

(4) - (5) (No change.)

(h) Three-year catch-up exception to the normal maximum
amount of deferrals.

(1) - (7) (No change.)

(8) If a participant makes deferrals in excess of the normal
plan limits under the three-year catch-up provision during or after the
calendar year in which the participant reaches normal retirement age,
the following actions will be taken.

(A) Upon noti�cation by the participant’s state agency,
the prior plan vendor or TPA will return to the participant’s state
agency, the amount of deferrals in excess of the normal plan limits,
that is, the lesser of $15,500 [$15,000] (as adjusted in accordance with
Code §457(e)(15) or 100% of a participant’s includible compensation)
without any reduction for fees or other charges.

(B) (No change.)

(9) (No change.)

(10) Special post severance compensation under Code
§415 effective January 1, 2007. A participant may elect to defer com-
pensation paid within 2 1/2 months following separation from service
in accordance with Code §415. Types of compensation include:

(A) - (C) (No change.)

(D) compensation relating to quali�ed military or other
service (Reg. 1.457-4(d)(1), Uniformed Services Employment and
Reemployment Rights Act of 1994 (USERRA), Code section 414(u)
and the Pension Protection Act of 2006.

(i) - (l) (No change.)

(m) Unpaid leave of absence. If a participant separates from
service or takes a leave of absence from the state because of service
in the military and does not receive a distribution of his or her account
balances, the Plans will allow suspension of loan repayments until af-
ter the conclusion of the period of military service. [Participants on a
leave of absence due to quali�ed military service under Code §414(u)
may elect to make additional annual deferrals upon resumption of em-
ployment with the state equal to the maximum annual deferrals that the
participant could have elected during that period if employment had
continued (at the same level of compensation) without the interruption
or leave, reduced by the annual deferrals, if any. This right applies for
�ve years following the resumption of employment (or if sooner, for a
period equal to three times the period of the interruption or leave).]

(n) Military service. Participants on a leave of absence due to
quali�ed military service under Code §414(u) may elect to make addi-
tional annual deferrals upon resumption of employment with the state
equal to the maximum annual deferrals that the participant could have
elected during that period if employment had continued (at the same
level of compensation) without the interruption or leave, reduced by
the annual deferrals, if any. This right applies for �ve years following
the resumption of employment (or if sooner, for a period equal to three
times the period of the interruption or leave). To qualify for USERRA,
�nal USERRA regulations (January 18, 2006) bene�ts and the Pension
Protection Act of 2006, the employee must return to employment with
the original employer within certain speci�ed timelines based on the
length of his or her service. If less than 31 days, the employee must
report to work no later than the beginning of the �rst full work period
on the �rst full calendar day following discharge, allowing reasonable
time required to return home safely and an eight (8) hour rest period.
If more than 30 days but less than 181 days, the employee must return
to employment no later than 14 days following discharge. If more than
180 days, the employee must return to employment no later than 90
days following discharge. A serviceman called up for action between
September 11, 2001 and December 31, 2007 for more than 179 days
may take the later of two years after the end of active service to make
up annual contributions, distributions or payback loans. A tax refund
or credit may be allowed if �led before the close of such period.

(o) [(n)] Disability. A disabled participant may elect to defer
compensation during any portion of the period of his or her disability
to the extent that he or she has actual compensation (not imputed com-
pensation and not disability bene�ts) from which to make contributions
to the plan and has not had a separation from employment.

(p) [(o)] Termination and resumption of deferrals.

(1) An employee may voluntarily terminate additional de-
ferrals to the prior plan by completing a participation agreement or by
contacting his or her agency coordinator.

(2) An employee who returns to active service after a sepa-
ration from service must enroll in the revised plan before deferrals may
resume.

(q) [(p)] Ownership of deferrals and investment income.

(1) Until December 31, 1998, a participant’s deferrals and
investment income are the property of the state of Texas until the de-
ferrals and investment income are actually distributed to the employee.
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(2) Effective January 1, 1999, in accordance with Chapter
609, Texas Government Code and Code §457(g), all amounts currently
and hereafter held under the plan, including deferrals and investment
income, shall be held in trust by the Board of Trustees for the exclusive
bene�t of participants and their bene�ciaries and may not be used for or
diverted to any other purpose, except to defray the reasonable expenses
of administering the plan. In its sole discretion, the Board of Trustees
may cause plan assets to be held in one or more custodial accounts
or annuity contracts that meet the requirements of Code §457(g), and
§401(f). In addition, effective January 1, 1999, the Board of Trustees
does hereby irrevocably renounce, on behalf of the state of Texas and
participating state agencies, any claim or right which it may have re-
tained to use amounts held under the plan for its own bene�t or for the
bene�t of its creditors and does hereby irrevocably transfer and assign
all plan assets under its control to the Board of Trustees in its capacity
as the trustee of the trust created hereunder. It shall be impossible, prior
to the satisfaction of all liabilities with respect to participants and their
bene�ciaries, for any part of the assets and income of the trust fund to
be used for, or diverted to, purposes other than for the exclusive ben-
e�t of participants and their bene�ciaries. Adoption of this rule shall
constitute notice to prior plan vendors holding assets under the plan to
change their records effective January 1, 1999, to re�ect that assets are
held in trust by the Board of Trustees for the exclusive bene�t of the
participants and bene�ciaries. Failure of a vendor to change its records
on a timely basis may result in the expulsion of the vendor from the
plan.

(r) [(q)] Market risk and related matters.

(1) The plan administrator, the trustee, an employing state
agency, or an employee of the preceding are not liable to a participant
if all or part of the participant’s deferrals and investment income are
diminished in value or lost because of:

(A) market conditions;

(B) the failure, insolvency, or bankruptcy of an invest-
ment provider; or

(C) the plan administrator’s initiation of a transfer or
investment of deferrals in accordance with the sections in this chapter.

(2) A participant is solely responsible for monitoring his or
her own investments and being knowledgeable about:

(A) the �nancial status and stability of the investment
provider in which the participant’s deferrals and investment income
are invested;

(B) market conditions;

(C) the resulting cost of making a transfer or distribu-
tion from a quali�ed investment product;

(D) the amount of the participant’s deferrals and invest-
ment income that are invested in an investment provider’s quali�ed in-
vestment products;

(E) the riskiness of a quali�ed investment product; and

(F) the federal tax advantages and consequences of par-
ticipating in the plan and receiving distributions of deferrals and invest-
ment income.

(s) [(r)] Alienation of deferrals and investment income. A par-
ticipant’s deferrals and investment income may not be:

(1) assigned or conveyed;

(2) pledged as collateral or other security for a loan;

(3) attached, garnished, or subjected to execution; or

(4) conveyed by operation of law in the event of the partic-
ipant’s bankruptcy, or insolvency.

§87.7. Prior Plan Vendor Participation.

(a) (No change.)

(b) Eligibility requirements of a prior plan vendor.

(1) - (2) (No change.)

(3) Insurance companies.

(A) - (B) (No change.)

[(C) An insurance company shall report its A.M. Best,
Standard & Poors, Moody’s, and Duff & Phelps rating information to
the plan administrator annually by January 1st and shall immediately
report any change in its rating in the interim to the plan administrator.]

[(D) The plan administrator shall disapprove an insur-
ance company’s application to become a prior plan vendor if the com-
pany uses the sex of the person insured or of the recipient to calculate
premiums, payments, or bene�ts for any of its investment products.]

(4) - (5) (No change.)

(c) - (m) (No change.)

§87.13. Disclosure.

(a) Approval of a disclosure form in prior plan.

(1) A prior plan vendor may [shall] complete an annual dis-
closure form for each investment product in which a plan participant
has an account balance. If a variable annuity product has several in-
vestment choices, the plan administrator may require [must receive]
all disclosures related to those investment choices. A prior plan vendor
may be required by plan administrator to [shall] complete a disclosure
on each investment product that has plan participant funds.

(2) - (3) (No change.)

(b) - (d) (No change.)

§87.17. Distributions.

(a) In general. Upon request, the plan administrator or TPA
shall authorize the distribution of a participant’s deferrals and invest-
ment income in accordance with the applicable distribution agreement
so long as:

(1) - (5) (No change.)

(6) the participant elects a transfer to be made if the transfer
is either for the purchase of permissible service credit (as de�ned in
§415(n)(3)[(A)] of the Code and as amended by the Pension Protection
Act of 2006) under the receiving governmental de�ned bene�t plan, or
if the transfer is for a repayment to which §415 of the Code does not
apply by reason of §415(k)(3) of the Code.

(b) - (d) (No change.)

(e) Filing of distribution agreements by participants.

(1) - (5) (No change.)

(6) A participant may request a trustee-to-trustee transfer
of assets from the prior plan or the revised plan to a governmental de-
�ned bene�t plan in the same state or another state for the purchase
of permissible service credit (as de�ned in the Code §414(d) and (p)
and Code §415(n)(3)(A), as amended by the Pension Protection Act of
2006) under such plan or a repayment to which Code §415 does not ap-
ply by reason of subsection (k)(3) thereof. The participant may elect to
have any portion of the account balance transferred to a governmental
de�ned bene�t plan.
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(7) (No change.)

(8) At a participant’s [or] surviving spouse’s request, the
plan administrator may process a trustee-to-trustee transfer of an eligi-
ble rollover distribution upon receipt of appropriate instructions from
the receiving plan. If a bene�ciary is a non-spouse, the non-spouse may
request a rollover to an inherited IRA.

(f) - (i) (No change.)

(j) Unforeseeable emergency distribution.

(1) - (3) (No change.)

(4) The term "unforeseeable emergency" means a severe
�nancial hardship to a participant or participant’s bene�ciary caused
by:

(A) (No change.)

(B) the loss of the property of a participant or partici-
pant’s bene�ciary because of a casualty (including the need to rebuild
a home following damage to a home not otherwise covered by home-
owner’s insurance, as a result of a natural disaster); or

(C) (No change.)

(5) - (8) (No change.)

(9) The plan administrator may [not] approve an emer-
gency withdrawal request from a primary or secondary bene�ciary.

(10) (No change.)

(k) - (s) (No change.)

(t) Federal withholding and reporting requirements.

(1) - (3) (No change.)

(4) Federal tax withholding is mandatory for certain distri-
butions to participants or bene�ciaries. Distributions with a periodic
payout of less than 10 years and lump sum distributions, other than re-
quired minimum distributions, are "eligible rollover distributions" sub-
ject to a mandatory 20 percent federal income tax withholding unless
distributed in a direct rollover to an eligible retirement plan. Vendors
who maintain participant account balances in the prior plan shall pro-
vide the required IRC §402(f) safe harbor notice to all 457 plan partic-
ipants or their bene�ciaries prior to the payment of an eligible rollover
distribution. Tax notices may be provided electronically or in writing
to the participant. For all distributions other than eligible rollover dis-
tributions, a prior plan vendor or TPA shall accurately determine any
amounts to be withheld for federal taxes based on a Form W-4P sub-
mitted by the participant at the time of a distribution. If no Form W-4P
is provided, the participant shall be taxed as "single with no depen-
dents." The Tax Equity and Fiscal Responsibility Act does not apply to
a deferred compensation plan governed by the Code §457.

(5) - (6) (No change.)

(u) (No change.)

§87.33. The Economic Growth and Tax Relief and Reconciliation Act.

(a) - (f) (No change.)

(g) Distributions.

(1) (No change.)

(2) Purchase of Service

(A) A participant may request a trustee-to-trustee trans-
fer of assets from the prior plan or the revised plan to a governmental
de�ned bene�t plan in the same state or another state for the purchase
of permissible service credit (as de�ned in Code §414(d), §414(p), and
§415(n)(3)(A) as amended by the Pension Protection Act of 2006) un-
der such plan or a repayment to which Code §415 does not apply by
reason of subsection (k)(3) thereof.

(B) Notwithstanding any other provision contained in
this plan, the TPA, at the direction of the plan administrator, or as re-
quested by a participant or bene�ciaries, shall transfer part or all of the
account of any non-terminated participant to the trust forming the Em-
ployees Retirement System of Texas, the Teacher Retirement System
of Texas, the Judicial Retirement System of Texas Plan I or Plan II or
any other eligible retirement plan for the purpose of purchasing service
credit, provided that the recipient trust meets or purports to meet the re-
quirements (as de�ned in Code §414(d), §414(p), [and] §415(n)(3)(A)
and as amended by the Pension Protection Act of 2006) and expressly
permits such transfers to be accepted. In no event may the transfer ex-
ceed the amount necessary to purchase the service credit.

(3) (No change.)

(h) - (i) (No change.)

(j) The normal maximum amount of deferrals is increased to
the lesser of $15,500 [$15,000] (as periodically adjusted in accordance
with Code §457(e)(15)) or 100% of a participant’s includible compen-
sation.

(k) At a participant’s or bene�ciary’s [surviving spouse’s] re-
quest, the plan administrator shall process a trustee-to-trustee transfer
of an eligible rollover distribution upon receipt of appropriate instruc-
tions from the receiving plan.

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on April 9, 2007.

TRD-200701313
Paula A. Jones
General Counsel
Employees Retirement System of Texas
Earliest possible date of adoption: May 20, 2007
For further information, please call: (512) 867-7421
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TITLE 16. ECONOMIC REGULATION

PART 9. TEXAS LOTTERY
COMMISSION

CHAPTER 402. CHARITABLE BINGO
ADMINISTRATIVE RULES
SUBCHAPTER B. CONDUCT OF BINGO
16 TAC §402.204

The Texas Lottery Commission withdraws the proposed new
§402.204 which appeared in the March 9, 2007, issue of the
Texas Register (32 TexReg 1178).

Filed with the Of�ce of the Secretary of State on April 9, 2007.

TRD-200701308
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Effective date: April 9, 2007
For further information, please call: (512) 344-5113
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TITLE 1. ADMINISTRATION

PART 4. OFFICE OF THE SECRETARY
OF STATE

CHAPTER 87. NOTARY PUBLIC
SUBCHAPTER E. NOTARY RECORDS
1 TAC §87.60

The Of�ce of the Secretary of State adopts a new rule prohibiting
the recording of personal information in a notary public’s record
book. The amendment is adopted without changes to the pro-
posed text as published in the February 23, 2007, issue of the
Texas Register (32 TexReg 687). The purpose of the new rule
is to prevent identity theft using information obtained from a no-
tary’s record book.

Section 406.014(a)(5) of the Texas Government Code requires
a notary public other than a court clerk notarizing instruments
for the court to keep in a book a record of whether the signer,
grantor, or maker of a document is personally known by the no-
tary public, was identi�ed by an identi�cation card issued by a
governmental agency or a passport issued by the United States,
or was introduced to the notary public and, if introduced, the
name and residence or alleged residence of the individual in-
troducing the signer, grantor, or maker.

Section 406.014(a)(5) does not require that the personal infor-
mation on the identi�cation card be recorded in the notary’s book.
However, notaries public have recorded information, such as the
driver’s license number, in their notary record books. Section
§406.014(c) speci�es that "a notary public shall, on payment of
all fees, provide a certi�ed copy of any record in the notary pub-
lic’s of�ce to any person requesting the copy." If such copy con-
tains personal identi�cation information, that information could
be used to facilitate the theft of a person’s identity. The new rule
will prohibit the recording of the personal identifying information
contained on the identi�cation card and would help thwart iden-
tity theft.

No comments were received regarding the proposed new rule.

The rule is adopted under the Texas Government Code,
§406.023(a) and §2001.004(1), which provide the Secretary of
State with the authority to prescribe and adopt rules. The rule
affects §406.014 of the Government Code.

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on April 2, 2007.

TRD-200701277

Lorna Wassdorf
Director, Business and Public Filings
Of¿ce of the Secretary of State
Effective date: April 22, 2007
Proposal publication date: February 23, 2007
For further information, please call: (512) 475-0775

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 353. MEDICAID MANAGED CARE
SUBCHAPTER A. GENERAL PROVISIONS
1 TAC §353.5

The Health and Human Services Commission (HHSC) adopts
§353.5, concerning Internet Posting of Sanctions Imposed for
Contractual Violations, without changes to the proposed text as
published in the January 5, 2007, issue of the Texas Register
(32 TexReg 7) and will not be republished.

The new rule outlines HHSC’s authority to impose sanctions
when it is determined that a Medicaid managed care organiza-
tion (MCO) has failed to comply with the terms of its contract
with HHSC. The rule also explains when and how HHSC will
post MCO sanction information on its Internet website.

HHSC received a comment regarding the proposed rule during
the 30-day comment period, which included a public hearing on
January 24, 2007, from the Department of State Health Services
(DSHS). A summary of the comment and HHSC’s response fol-
lows.

Comment:

HHSC received a comment from DSHS, in which the commenter
suggested adding language to §353.5(a), General Provisions,
indicating the rule only applies to managed care organizations
that contract directly with HHSC.

HHSC Response:

HHSC acknowledges the comment and disagrees with the com-
menter. The rule was not revised to include the commenter’s
suggested language in §353.5(a), General Provisions. Section
353.5(a) establishes that HHSC determines noncompliance with
the terms of a contract to provide health care services to clients
through a managed care plan issued "by the MCO." Based on
this language, the rule does not apply to the Medicaid managed
care contract at DSHS.

The rule is adopted under the Texas Government Code,
§531.033, which provides the Executive Commissioner of
HHSC with broad rulemaking authority; the Human Resources
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Code, §32.021, and the Texas Government Code, §531.021(a),
which provide HHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas.

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on April 3, 2007.

TRD-200701283
Steve Aragón
Chief Counsel
Texas Health and Human Services Commission
Effective date: May 1, 2007
Proposal publication date: January 5, 2007
For further information, please call: (512) 424-6900

TITLE 10. COMMUNITY DEVELOPMENT

PART 1. TEXAS DEPARTMENT OF
HOUSING AND COMMUNITY AFFAIRS

CHAPTER 60. COMPLIANCE ADMINISTRA-
TION
SUBCHAPTER A. COMPLIANCE
MONITORING
10 TAC §§60.2 - 60.4, 60.6 - 60.13, 60.17, 60.18

The Texas Department of Housing and Community Affairs (the
Department) adopts amendments to §§60.2 - 60.4, 60.6 - 60.13,
60.17, and 60.18, concerning monitoring of compliance, with
changes to the proposed text, as published in the January 5,
2007, issue of the Texas Register (32 TexReg 14). As a result
of public comment and Board direction, changes were made in
§§60.2, 60.3, 60.6, 60.7 and 60.13. The Department has also
developed new procedures regarding monitoring of Housing Tax
Credit developments after the extended use period which are
added in §60.7. Provisions of 10 TAC §§1.11, 1.13, and 1.14,
which are proposed for repeal, have been incorporated into the
compliance rules. Requirements for physical inspection report-
ing are clari�ed in §60.12. Clari�cation of Utility Allowances is in-
corporated in §60.17. Minor changes have been made through-
out to correct grammar, update formatting, and add clarifying lan-
guage.

The purpose of these amendments is to provide updated policies
and procedures for monitoring compliance regarding monitoring
of Housing Tax Credit developments after the extended use pe-
riod; requirements for physical inspection reporting are clari�ed;
and minor changes have been made to correct grammar, update
formatting, and add clarifying language. In January of 2007, the
Internal Revenue Service released the 8823 Audit Guide. This
guide is for use by State Housing Finance Agencies, IRS tax au-
ditors and owners in implementation of the Housing Tax Credit
program. Changes in several sections have been made to con-
form with new IRS requirements contained in the 8823 Audit
Guide.

Reasoned Response to Public Comment on the Draft amend-
ments to the Compliance Monitoring Rules, as follows:

Comment regarding §60.6 Section 8 Voucher Holders and Ten-
ant Selection:

Comment was received suggesting that screening criteria relat-
ing to the minimum income for households receiving Section 8
assistance being limited to $2,500 annually regardless of the
amount of rent paid by the household does not treat all appli-
cants fairly. A minimum income, if utilized at all, must be applied
equally.

Staff Response: Staff agrees with comment. To ensure equi-
table treatment in the screening criteria, §60.6(c)(2) will read that
housing sponsors are prohibited from..."using a �nancial or min-
imum income standard for an individual or family participating in
the voucher program that requires the individual or family to have
a monthly income of more than 2.5 times the individual’s or fam-
ily’s share of the total monthly rent payable to the owner of the
Development. A household participating in the voucher program
or receiving any other type of rental assistance may not be re-
quired to have a minimum income exceeding $2,500 per year".

Comment regarding §60.7 Monitoring for Compliance: Com-
ment was received that the language prohibiting eviction or non
renewal of a lease for other than good cause was too vague.

Staff Response: Staff concurs with this comment and recom-
mends the following language:

§60.7(b)(14) The owner shall not terminate the lease or evict the
resident or refuse to renew the lease except for material non-
compliance with the lease or other good cause.

Comment:

Comment was received that the Department’s policy regarding
designation of households at recerti�cation causes an undue
hardship on very low income residents in tax credit properties be-
yond the requirements of §42. Under TDHCA policy, if a house-
hold at 30%, 40% or 50% recerti�es with an income over the
published limit, they must be re-designated according to their
current income. Comment suggested that these households are
being forced to move if a unit at the higher income limit is not
available.

Staff Response: The Department does not intend for these
households to have to vacate. Staff believes that as household
income increases, their ability to pay increased rent should be
recognized. A household that moved in at the 30% level and
recerti�es at the 50% level should pay the higher rent once
another unit on the property is leased to a household with an
income and rent under the 30% limit. Staff does not recommend
any change to the rules.

Comment regarding §60.13 Inspection Standard:

Comment was received that management companies are expe-
riencing dif�culty in obtaining copies of TDHCA notices of up-
coming inspections and in obtaining the results of physical in-
spections from owners. They requested that notices of inspec-
tions and copies of reports be provided, not only to the owner,
but the property management company as well.

Staff Response: Treasury Regulations require the Department
to send notices of upcoming reviews and results of inspections
to owners, not management companies. Because of the cost of
copying and mailing an additional report and because manage-
ment companies frequently change, staff is not recommending
that the Compliance Monitoring Rules be changed to require a
courtesy copy be sent to the management company. It is incum-
bent on the owners to work closely with their managers.

32 TexReg 2276 April 20, 2007 Texas Register



Portfolio Management and Compliance will change our policy
and send a copy of the cover letter that accompanies a �nal in-
spection report to the management company on record. A copy
of the full report can be obtained either from the owner or from
the Department through our open records process.

Commentator’s: The Honorable Representative Jose Menen-
dez, Mr. Dana Hoover, Vice President, Hamilton Valley Man-
agement, Inc., and Dan Allgeier, NuRock Development.

At the November 9, 2006 meeting, an issue regarding a
non-compliance score was presented in relation to a develop-
ment where the developer did not have a controlling interest in
the property. The property received a material non-compliance
score that jeopardized additional credits awarded for construc-
tion cost increases due to his relationship with the property. At
that time, two Board members requested staff to reexamine the
rules for this circumstance and postponed voting on the �nal
rules until such a time as staff could address the issue.

Staff looked at the issue and developed modi�ed rules based on
the comments received from the Board. The draft Compliance
Rules were approved for public comment at the December 2006
Board Meeting and were published in the Texas Register and
available for public comment for a 30 day period. Substantial
changes are explained below.

Summary explanation of proposed changes since December
Board meeting:

§60.3 Development Inspections

Administrative Change: Administrative change based on Board
member comment to develop a modi�cation of the time frame for
substantial construction.

Staff Response: The de�nition of commencement of substan-
tial construction has been modi�ed from expending 10% of the
construction contract to include both expending 10% of the con-
struction contract and completing 80% of the framing for new
construction properties.

In the past, owners requested the initial construction inspec-
tion when they were 40% complete. At the Board’s request,
§60.3(1)(B) was added to require the initial inspection be com-
pleted between 45 to 90 days after the earlier of the submittal or
the due date of commencement of substantial construction.

The deadline for 2005 HTC properties to meet commencement
of substantial construction was December 1, 2006. Between De-
cember 2006 and February 2007, PMC conducted 21 construc-
tion inspections on properties that had commenced substantial
construction, but had not yet requested an initial inspection. The
results of those inspections were inconclusive because although
they had spent 10% of the construction contract, they had not
completed enough construction for a meaningful inspection.

A typical property will be about 60% complete when framing is
80% complete. This is the ideal time to complete this initial in-
spection. To achieve this goal and ensure that developments will
be placed in service and inspected in a timely manner, the def-
inition of commencement of substantial construction has been
changed.

The amendments are adopted pursuant to the authority of the
Texas Government Code, Chapter 2306 and in accordance with
the Texas Government Code §2001.039.

§60.2. De�nitions.

The following words and terms, when used in this section, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Affordability Period--the affordability period com-
mences as speci�ed in the Land Use Restriction Agreement (LURA),
or federal regulation or commences on the �rst day of the compli-
ance period as de�ned by §42(i)(1) of the Internal Revenue Code
(IRC) and continues through the appropriate program’s affordability
requirements or termination of the LURA, whichever is later. The
term of the affordability period shall be imposed by LURA or other
deed restriction and may be terminated upon foreclosure. During
this period the Department shall monitor to ensure compliance with
programmatic rules, regulations, and application representations.

(2) Application--an application, in the form prescribed by
the Department, �led with the Department by an Applicant, including
any exhibits or other supporting material. (§2306.6702)

(3) Board--the governing board of the Texas Department
of Housing and Community Affairs.

(4) Code--the U.S. Internal Revenue Code of 1986, as
amended from time-to-time, together with any applicable regulations,
rules, rulings, revenue procedures, information statements or other
of�cial pronouncements issued by the United States Department of
the Treasury or the Internal Revenue Service.

(5) Department--the Texas Department of Housing and
Community Affairs, an of�cial and public agency of the State of Texas
pursuant to Chapter 2306, Texas Government Code.

(6) Development--a property or work or a project, building,
structure, facility, or undertaking, whether existing, new construction,
remodeling, improvement, or rehabilitation, that meets or is designed to
meet minimum property standards required by the Department and that
is �nanced under the provisions of Chapter 2306, Texas Government
Code.

(7) Housing sponsor--

(A) an individual, including an individual or family of
low and very low income or family of moderate income, joint venture,
partnership, limited partnership, trust, �rm, corporation, or coopera-
tive that is approved by the department as quali�ed to own, construct,
acquire, rehabilitate, operate, manage, or maintain a housing Devel-
opment, subject to the regulatory powers of the department and other
laws; or

(B) in an economically depressed or blighted area, or
in a federally assisted new community located within a home-rule mu-
nicipality, the term may include an individual or family whose income
exceeds the moderate income level if at least 90% of the total mortgage
amount available under a mortgage revenue bond issue is designed for
individuals and families of low income or families of moderate income.

(8) HTC Development--A Development using Housing
Tax Credits allocated by the Department.

(9) Low Income Unit--a unit that is intended for occupancy
by an income eligible household, as de�ned by the Department or the
Code.

(10) Land Use Restriction Agreement (LURA)--an agree-
ment between the Department and the Development Owner which is a
binding covenant upon the Development Owner’s successors in inter-
est that encumbers the Development with respect to the requirements
of this chapter, Chapter 2306, Texas Government Code; the Code; and
the requirements of the various programs administered or funded by
the Department.

(11) Material Noncompliance--
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(A) A Housing Tax Credit Development located within
the state of Texas will be classi�ed by the Department as being in ma-
terial noncompliance status if the noncompliance score for such Devel-
opment is equal to or exceeds a threshold of 30 points in accordance
with the material noncompliance provisions, methodology, and point
system of this title.

(B) Non HTC Developments monitored by the Depart-
ment with 1 to 50 low income units will be classi�ed as being in ma-
terial noncompliance status if the noncompliance score is equal to or
exceeds a threshold of 30 points. Non HTC Developments monitored
by the Department with 51 to 200 low income units will be classi�ed as
being in material noncompliance status if the noncompliance score is
equal to or exceeds a threshold of 120 points. Non HTC Developments
monitored by the Department with 201 or more low income units will
be classi�ed as being in material noncompliance status if the noncom-
pliance score is equal to or exceeds a threshold of 150 points.

(C) For all programs, a Development will be in material
noncompliance if the noncompliance is stated in §60.18 of this chapter
to be material noncompliance.

(12) Non HTC--any Development not utilizing Housing
Tax Credits.

(13) Unit--any residential rental unit in a Development
consisting of an accommodation, including a single room used as
an accommodation on a non-transient basis, that contains complete
physical facilities and �xtures for living, sleeping, eating, cooking,
and sanitation.

§60.3. Development Inspections.

The Department shall conduct or may contract for inspections during
the construction and rehabilitation process and at �nal construction
completion to monitor for compliance with all program requirements,
including construction threshold criteria and application Development
characteristics associated with any Development funded or adminis-
tered by the Department. Development inspections will be conducted
by the Department or by an independent third party inspector accept-
able to the Department and will include a construction quality evalua-
tion. (§2306.081, Texas Government Code)

(1) Inspection procedures for HTC Developments include:

(A) A review of the evidence of commencement of sub-
stantial construction. The minimum activity necessary to meet the re-
quirement of commencement of substantial construction for new De-
velopments will be de�ned as having 80% of framing completed and
expended 10% of the construction contract amount for the Develop-
ment, adjusted for any change orders, and as documented by both the
most recent Application and Certi�cation for Payment (or equivalent)
and the inspecting architect. The minimum activity necessary to meet
the requirement of commencement of substantial construction for re-
habilitation Developments will be de�ned as having completed 50%
of the proposed scope of work and expended 10% of the construction
budget as documented by the inspecting architect. Evidence of such
activity shall be provided in a format prescribed by the Department.

(B) An initial Development inspection to be conducted
between 45 to 90 days after the earlier of the submittal or the due date
of commencement of substantial construction.

(C) A �nal Development inspection performed at con-
struction completion. Evidence of construction completion must be
submitted within thirty days of completion and shall be provided in a
format prescribed by the Department.

(2) Development inspection procedures for non-HTC mul-
tifamily Developments include:

(A) An initial Development inspection to be conducted
between 45 to 90 days from issuance of notice to proceed.

(B) A �nal Development inspection performed at
construction completion. Evidence of completion must be submitted
within thirty days of completion and shall be provided in a format
prescribed by the Department. The inspection is required by the
Department in order to release retainage.

(3) The Department may require a copy of all reports from
all construction inspections performed on behalf of the Applicant as
needed. Those reports must indicate that the Department may rely on
the information provided in the reports and the inspector is properly
credentialed.

(4) Additional inspections may be conducted by the De-
partment or by an independent third party Inspector acceptable to the
Department during the construction process, if necessary, based on
the level of risk associated with the Development, as determined by
the Department. The Department identi�es HTC Developments to be
at high risk if inspections identify issues with construction threshold
criteria, Development characteristics identi�ed at application or past
performance problems. The Department identi�es non-HTC Develop-
ments to be at high risk if inspections conducted during the construc-
tion process identify issues with program requirements or Development
characteristics identi�ed at application.

(5) Applicable Laws. An applicant may not receive funds
or other assistance from the Department until the Department receives
a properly completed certi�cation from the applicant that the housing
development is, or will be upon completion of construction, in compli-
ance with the following housing laws:

(A) state and federal fair housing laws, including Chap-
ter 301, Property Code, the Texas Fair Housing Act, Title VIII of the
Civil Rights Act of 1968 (42 U.S.C. §3601, et seq.), and the Fair Hous-
ing Amendments of 1988 (42 U.S.C. §3601, et seq.);

(B) the Civil Rights Act of 1964 (42 U.S.C. §2000a, et
seq.);

(C) the Americans with Disabilities Act of 1990 (42
U.S.C. 12101, et seq.); and

(D) §504, Rehabilitation Act of 1973 (29 U.S.C. §701,
et seq.). (§2306.257)

§60.4. Monitoring During the Affordability Period.

(a) The Department will monitor for compliance with repre-
sentations made by the Development Owner in the Application and in
the LURA, whether required by the applicable program rules, regu-
lations, including HOME Final Rule, the Code, the U.S. Department
of Housing and Urban Development (HUD) Community Planning and
Development (CPD) Notices, the Texas Government Code §2306.001
et seq., or Chapters 51 and 53 of this title.

(b) The Department periodically monitors Developments for
compliance with the fair housing requirements speci�ed in §60.3(5) of
this chapter. Monitoring may occur during construction or during the
affordability period.

(1) The monitoring level for each housing Development is
based on the amount of risk of noncompliance with the requirements
speci�ed in §60.3(5) of this chapter associated with the Development.

(2) The Department shall notify the recipient in writing of
an apparent violation of fair housing laws and shall afford the recipient
a reasonable amount of time, as determined by the Department, to cor-
rect the identi�ed violation, if possible, prior to the imposition of any
sanction.
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(3) The Department shall notify the Texas Workforce Com-
mission, Civil Rights Division as required in the Texas Government
Code §2306.257(d), with a copy to the Development owner in the
event:

(A) no response to the Department’s notice of apparent
violation is received during the response period;

(B) the owner concurs with the Department’s assess-
ment and indicates they are unable or unwilling to correct the viola-
tion(s); or

(C) the owner and the Department are unable to agree
if the identi�ed issue is a violation.

(4) If fair housing violations are identi�ed prior to the is-
suance of forms 8609 (For HTC Developments) or release of �nal re-
tainage, no forms 8609 will be issued or retainage will not be released
until the violations are corrected to the Department’s satisfaction.

(c) Sanctions. The Department may impose one or more of
the following sanctions depending on the severity of the violation of
a law speci�ed in §60.3(5) of this chapter, and as further described in
subsections (a) and (b) of this section, by a recipient of housing tax
credits, housing funds or other assistance from the Department:

(1) termination of assistance,

(2) deobligation of funds, if available, and

(3) a bar on future eligibility for assistance through a hous-
ing program administered by the Department. A bar shall be in place
for at least one calendar year from the date of imposition by the De-
partment and may not last for more than three calendar years from the
date of correction.

§60.6. Section 8 Voucher Holders and Tenant Selection.

(a) The Department will monitor to ensure Development own-
ers comply with §2306.269 and §2306.6728, Texas Government Code
regarding residents receiving rental assistance under Section 8, United
States Housing Act of 1937 (42 U.S.C. §1437F).

(b) Applicability. The policies, standards, and sanctions es-
tablished by this section apply only to:

(1) multifamily housing Developments that receive the fol-
lowing assistance from the Department on or after January 1, 2002:
(§2306.185)

(A) a loan or grant in an amount greater than 33% of the
market value of the Development on the date the recipient took legal
possession of the Development; or

(B) a loan guarantee for a loan in an amount greater than
33% of the market value of the Development on the date the recipient
took legal title to the Development;

(2) multifamily rental housing Developments that applied
for and were awarded housing tax credits after 1992.

(3) housing Developments that bene�t from the incentive
program under §2306.805 of the Texas Government Code.

(c) Housing sponsors of multifamily rental housing Develop-
ments described in subsection (a) of this section are prohibited from:

(1) excluding an individual or family from admission to the
Development because the individual or family participates in the hous-
ing choice voucher program under Section 8, United States Housing
Act of 1937 (42 U.S.C. §1437f); and

(2) using a �nancial or minimum income standard for an
individual or family participating in the voucher program that requires

the individual or family to have a monthly income of more than 2.5
times the individual’s or family’s share of the total monthly rent payable
to the owner of the Development. A household participating in the
voucher program or receiving any other type of rental assistance may
not be required to have a minimum income exceeding $2,500 per year.

(d) To demonstrate compliance with this section housing spon-
sors shall:

(1) State in their leasing criteria that Section 8 voucher or
certi�cate holders are welcome to apply and will be provided the same
consideration for occupancy as any other prospective tenant;

(2) State in their leasing criteria that the Development will
comply with state and federal fair housing and antidiscrimination laws;

(3) Apply all other screening criteria, including employ-
ment policies or procedures and other leasing criteria (such as rental
history, credit history, criminal history, etc.) uniformly and in a man-
ner consistent with the Texas and Federal Fair Housing Acts, program
guidelines, and the Department’s rules;

(4) Approve and distribute an Af�rmative Marketing Plan.
The Af�rmative Marketing plan must be provided to the property man-
agement and onsite staff. Housing Sponsors are encouraged to use
HUD form 935.2 or successors as applicable. The Af�rmative Market-
ing Plan must identify methods to market the property to persons with
disabilities. Additionally, the Af�rmative Marketing plan must be dis-
played in the leasing of�ce and available to the public on request.

§60.7. Monitoring for Compliance.

(a) Monitoring after the Compliance Period: Housing Tax
Credit properties allocated credit in 1990 and after are required under
the Code (§42(h)(6)) to record an Extended Use Agreement as part
of the LURA restricting the property for 30 years. Section 42(i)(1)
de�nes the Compliance Period as the �rst 15 years of the extended use
period. Various sections of the Code specify monitoring rules State
Housing Finance Agencies must implement during the Compliance
Period.

(b) After the �rst 15 years of the extended use period, the De-
partment will continue to monitor Housing Tax Credit Developments
using the rules detailed in paragraphs (1) - (15) of this subsection.

(1) On site monitoring visits will continue to be conducted
approximately every three years, unless the Department determines
that a more frequent schedule is necessary;

(2) In general, the Department will review 10% of the low
income �les. No less than 5 �les and no more than 20 �les will be
reviewed;

(3) A minimum of �ve units will be inspected. Additional
units may be inspected if warranted by conditions discovered in the
initial units inspected;

(4) A physical inspection of each unit shall be conducted
by the owner each year using criteria set forth in the Department of
Housing and Urban Development’s Housing Quality Standards (HQS).
Any de�ciencies must be corrected and copies of the inspections and
veri�cation of repairs shall be maintained in the unit �le;

(5) An inspection of all common spaces, grounds, build-
ing exteriors and building systems will be performed annually using
HUD’s HQS. De�ciencies must be corrected and records of the correc-
tions must be maintained for review by Department staff;

(6) Each Development shall submit an annual report in the
format prescribed by the Department;
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(7) Reports to the Department must be submitted electron-
ically as required in §60.9 of this chapter;

(8) Compliance monitoring fees will continue to be sub-
mitted to the Department annually in the amount stated in the LURA;

(9) All households must be income quali�ed upon initial
occupancy of any low income unit. Proper veri�cations of income
are required, and the Department’s Income Certi�cation form must
be completed unless the Development participates in the Rural Rental
Housing Program or a project based HUD program;

(10) Rents will remain restricted for all low income units.
The tenant paid portion of the rent plus the applicable utility allowance
must not exceed the applicable limit.

(11) Owners and managers must continue to screen house-
holds for income, assets, and household size on an annual basis. In
addition, an Income Certi�cation form must be completed on an an-
nual basis;

(12) All additional income and rent restrictions de�ned in
the LURA remain in effect.

(13) Other requirements de�ned in the LURA, such as the
provision of social services or serving special needs households, will
remain in effect unless speci�cally waived by the Department; and

(14) The owner shall not terminate the lease or evict the
resident or refuse to renew the lease except for material noncompliance
with the lease or other good cause.

(15) The total number of required low income units must
be maintained Development wide.

(c) After the �rst 15 years of the extended use period, certain
requirements will not be monitored as detailed in paragraphs (1) - (5)
of this subsection.

(1) At recerti�cation veri�cation of income and assets will
not be required.

(2) The student restrictions found in §42(i)(3)(D) of the
Code. An income quali�ed household consisting entirely of full time
students may occupy a low income unit;

(3) The requirement to treat transfers from building to
building as a new move in. Transfers within the Development will not
require household requali�cation;

(4) The Available Unit Rule found in Treasury Regulation
§1.42-15; and

(5) The building applicable fraction found in the Develop-
ment’s Cost Certi�cation and/or the LURA. Low income occupancy
requirements will be monitored Development wide, not building by
building;

(d) Unless speci�cally noted in this section, all requirements
of this chapter and §42 of the Internal Revenue Code remain in effect
for the Extended Use Period. These Post Year 15 Monitoring Rules
apply only to the Housing Tax Credit Developments administered by
the Department. Participation in other programs administered by the
Department may require additional monitoring to ensure compliance
with the requirements of those programs.

(e) The Department may contract with an independent third
party to monitor a Development during construction or rehabilitation
and during operation for compliance with any conditions imposed by
the Department in connection with funding or other Department over-
sight and appropriate state and federal laws, as required by other state
law or by the Board. (§2306.6719, Texas Government Code).

§60.8. Recordkeeping.

All Development Owners must comply with program recordkeeping
requirements. Records must include suf�cient information to comply
with the Reporting requirements of §60.9 of this chapter and any ad-
ditional programmatic requirements. Records must be kept for each
quali�ed low income rental unit and building in the Development, com-
mencing with lease up activities and continuing on a monthly basis until
the end of the affordability period. Housing Tax Credit owners should
refer to Treasury Regulation §1.42-5 for more information about record
keeping requirements.

§60.9. Reporting.

(a) Each Development shall submit reports as required by the
Department. Each Development that receives �nancial assistance or
is administered by the Department, including the FDIC’s Affordable
Housing Program (AHP), shall submit the information required under
this section which describes the Annual Owner’s Compliance Report
(AOCR) required by §2306.0724, Texas Government Code. The De-
partment requires this information be submitted electronically and in
the format prescribed by the Department. Section 60.10 of this chapter
contains rules regarding �ling and penalties for failure to �le reports.
The �rst AOCR is due the year following award.

(b) Part A, the "Owner’s Certi�cation of Program Compli-
ance"; Part B, the "Unit Status Report"; and Part C, "Tenant Services
Provided Report" of the AOCR, must be provided to the Department
no later than March 1st of each year, reporting data current as of De-
cember 31 of the previous year (the reporting year). Part D, "Owner’s
Financial Certi�cation", which includes the current audited �nancial
statements and income and expenses of the Development for the prior
year, shall be delivered to the Department no later than the last day
in April each year. A full description of the AOCR is contained in
§60.10 of this chapter.

(c) The Department maintains the information reported by the
AOCR pursuant to §2306.0724(c), Texas Government Code in elec-
tronic and hard-copy formats available at no charge to the public.

(d) Rental Developments funded or administered by the De-
partment, including HOME, Housing Trust Fund (HTF), the FDIC’s
AHP, and any other rental programs funded or administered through the
Department shall provide tenant information provided on Part B, "Unit
Status Report," at least quarterly during lease up and until occupancy
requirements are achieved. Once the Department has determined that
all occupancy requirements are satis�ed, the Development shall submit
the Unit Status Report at least annually and as required by this section.

(e) Developments �nanced by tax exempt bonds issued by the
Department shall report quarterly throughout the Quali�ed Project Pe-
riod unless noti�ed by the Department of a change in the reporting fre-
quency.

(f) Information regarding housing for persons with disabili-
ties: Owners of state or federally assisted housing Developments with
20 or more housing units must report information regarding housing
units designed for persons with disabilities pursuant to §2306.078,
Texas Government Code. This information will be reported on the
Department’s website and will include the following:

(1) the name, if any, of the Development;

(2) the street address of the Development;

(3) the number of housing units in the Development that are
designed for persons with disabilities and that are available for lease;

(4) the number of bedrooms in each housing unit designed
for a person with a disability;
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(5) the special features that characterize each housing
unit’s suitability for a person with a disability;

(6) the rent for each housing unit designed for a person with
a disability; and

(7) the telephone number and name of the Development
manager or agent to whom inquiries by prospective tenants may be
made.

(g) The Department requires all Owners of properties admin-
istered by the Department to submit the Unit Status Report in the elec-
tronic format developed by the Department. The Electronic Compli-
ance Reporting Filing Agreement and the Owner’s Designation of Ad-
ministrator of Accounts forms must be �led no later than January 31st
of the year following the award. The Department will provide general
instruction regarding the electronic transfer of data. The Department
may, at its discretion, waive the online reporting requirements. In the
absence of a written waiver, all Developments are required to submit
Reports online.

(h) Data submitted to the Department by the owner of a Devel-
opment that contains relevant information pursuant to §2306.072(c)(6)
and §2306.0724 of the Texas Government Code shall at a minimum
include:

(1) the street address and municipality or county in which
the property is located;

(2) the telephone number of the property management or
leasing agent;

(3) the total number of units, reported by bedroom size;

(4) the move in and move out date for each residential
rental unit in the Development;

(5) the number of occupants in each low income unit;

(6) the total number of units, reported by bedroom size,
designed for individuals who are physically challenged or who have
special needs and the number of these individuals served annually;

(7) the rent for each type of rental unit, reported by bed-
room size;

(8) the race or ethnic makeup of the residents of each
project;

(9) the number of units occupied by individuals receiving
government-supported housing assistance and the type of assistance
received;

(10) the number of units occupied by individuals and fami-
lies of extremely low income, very low income, low income, moderate
income, and other levels of income, reported as 30, 40, 50, 60 or 80%
of the area median income;

(11) a statement as to whether the property has been no-
ti�ed of a violation of the fair housing law that has been �led with
the United States Department of Housing and Urban Development,
the Civil Rights Division of the Texas Workforce Commission, or the
United States Department of Justice;

(12) a statement as to whether the Development has any
instances of material noncompliance with bond indentures or deed re-
strictions discovered through the normal monitoring activities that in-
clude meeting occupancy requirements or rent restrictions imposed by
deed restriction or �nance agreements; and

(13) the annual number of low income unit vacancies and
information that shows when and to whom available units were rented.

§60.10. Annual Owner’s Compliance Report Certi�cation and Re-
view.

(a) On or before February 1st of each year of the Affordability
Period, the Department will send a reminder that the Report required
by §2306.0724 of the Texas Government Code (to be titled the An-
nual Owner’s Compliance Report (AOCR)) must be completed by the
Owner and submitted to the Department on or before the applicable
deadline. This reminder may be sent via email or by posting on the
Department’s website. The AOCR shall consist of:

(1) Part A, "Owner’s Certi�cation of Program Compli-
ance";

(2) Part B, "Unit Status Report";

(3) Part C, "Tenant Services Provided Report"; and

(4) Part D, "Owner’s Financial Certi�cation".

(b) Any Development for which the AOCR, Part A, "Owner
Certi�cation of Program Compliance," is not received or is received
past the due date will be considered not in compliance with these rules.
If Part A is incomplete, improperly completed or not signed by the De-
velopment Owner, it will be considered not received and not in com-
pliance with these rules. The Department will report to the IRS via
form 8823, Low-Income Housing Credit Agencies Report of Noncom-
pliance or Building Disposition, any HTC Development that fails to
comply with this section. The AOCR Part A shall include at a mini-
mum the following statements by the Development Owner:

(1) the Development met the minimum set aside test which
was applicable to the Development;

(2) there was no change in the Applicable Fraction or low
income set aside of any building, or if there was such a change, the
actual Applicable Fraction is reported to the Department (HTC only);

(3) the Development Owner has received an annual income
certi�cation from each low income resident and documentation to sup-
port that certi�cation, in the manner and form required by the Depart-
ment’s Compliance Manual(s), as may be amended from time to time;

(4) documentation is maintained to support each low in-
come tenant’s income certi�cation, consistent with the determination
of annual income and veri�cation procedures under Section 8 of the
United States Housing Act of 1937 (Section 8), notwithstanding any
rules to the contrary for the determination of gross income for fed-
eral income tax purposes. In the case of a tenant receiving housing
assistance payments under Section 8, the documentation requirement
is satis�ed if the public housing authority provides a statement to the
Development Owner declaring that the tenant’s income does not ex-
ceed the applicable income limit under §42(g) of the IRC as described
in the Compliance Manual(s);

(5) each low income unit in the Development was rent-re-
stricted under the LURA and applicable program regulations, includ-
ing §42(g)(2) of the IRC, or 24 CFR Part 92, and the owner maintained
documentation to support the utility allowance applicable to such unit;

(6) all low income units in the Development are and have
been for use by the general public and used on a non-transient ba-
sis (except for transitional housing for the homeless provided under
§42(i)(3)(B)(iii) of the IRC (HTC and BOND only);

(7) no �nding of discrimination under the Fair Housing
Act, 42 U.S.C. §§3601 - 3619, has occurred for this Development.
A �nding of discrimination includes an adverse �nal decision by the
Secretary of HUD, 24 CFR §180.680, an adverse �nal decision by a
substantially equivalent state or local fair housing agency, 42 U.S.C.
§3616a(a)(1), or an adverse judgment from a federal court;
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(8) each unit or building in the Development is, and has
been, suitable for occupancy, taking into account Uniform Physical
Condition Standards (UPCS) (24 CFR §5.703) or local health, safety,
and building codes, and the state or local government unit responsible
for making building code inspections did not issue a report of a viola-
tion for any building or low income unit in the Development during this
reporting period. If a violation report or notice was issued by the gov-
ernmental unit during this reporting period, the Development Owner
must provide the Department with a copy of the violation report or
notice. In addition, the Development Owner must state whether the vi-
olation has been corrected;

(9) each unit has been inspected annually and each unit
meets conditions set by HUD Housing Quality Standards (HOME
only);

(10) there has been no change in the Eligible Basis (as de-
�ned by the Code for any building in the Development since the last
certi�cation or, if change(s), the nature of the change (HTC only);

(11) all tenant facilities included in the original application,
such as swimming pools, other recreational facilities, washer/dryer
hook ups, appliances and parking areas, were provided on a compara-
ble basis to any tenants in the Development;

(12) Residents have not been charged for the use of any
nonresidential portion of the building that was included in the build-
ing’s Eligible Basis under the Code (HTC only);

(13) if a low income unit in the Development became va-
cant during the year, reasonable attempts were made, or are made, to
rent that unit or the next available unit of comparable or smaller size to
a qualifying low income household before any other units in the Devel-
opment were, or will be, rented to non low income households (HTC
and BOND only);

(14) if the income of tenants of a low income unit in the
Development increased above the appropriate limit allowed, the next
available unit of comparable or smaller size was, or will be, rented to
residents having a qualifying income;

(15) a LURA including an Extended Low Income Housing
Commitment as described in §42(h)(6) of the Code was in effect for
buildings subject to §7108(c)(1) of the Omnibus Budget Reconciliation
Act of 1989, 103 Stat. 2106, 2308 - 2311, including the requirement
under §42(h)(6)(B)(iv) of the Code, that a Development Owner cannot
refuse to lease a unit in the Development to an applicant because the
applicant holds a voucher or certi�cate of eligibility under Section 8 of
the United States Housing Act of 1937, 42 U.S.C. §1437f (for buildings
subject to §1314c(b)(4) of the Omnibus Budget Reconciliation Act of
1993, 107 Stat. 312, 438 - 439) (HTC only);

(16) the Development Owner has not been noti�ed by the
IRS that the Development is no longer "a quali�ed low income housing
Development" within the meaning of the Code (HTC only);

(17) if the Development Owner is required to be a Quali�ed
Nonpro�t Organization under §42(h)(5) of the Code, that a Quali�ed
Nonpro�t Organization owned an interest in and materially participated
in the operation of the Development within the meaning under §469(h)
of the Code (HTC only);

(18) no low income units in the Development were occu-
pied by ineligible full time student households (HTC and BOND only);

(19) no change in the ownership of the Development has
occurred during the reporting period or changes and transfers were or
are reported;

(20) the Development met all representations of the Devel-
opment Owner in the Application and complied with all terms and con-
ditions which were recorded in the LURA;

(21) the Development has made all required lender de-
posits, including annual reserve deposits;

(22) the street address and municipality or county in which
the Development is located;

(23) the name, address, contact person, and telephone num-
ber of the property management or leasing agent;

(24) that no tenants in low income units were evicted or
had their tenancies terminated, including non-renewal of a lease, other
than for good cause and that no tenants had an increase in the gross
rent with respect to a low income unit not otherwise permitted under
the Code (HTC and HOME only);

(25) The name and mailing address of the syndicator and
lender (HTC only);

(26) any additional information as required by the Depart-
ment.

(c) Review. Department staff will review Part A of the AOCR
for compliance with the requirements of the appropriate program in-
cluding the Code.

(d) Sanctions.

(1) If the report is not received on or before March 1, a no-
tice of noncompliance will be sent to the owner specifying a reasonable
amount of time, as determined by the Department, to submit the report
prior to the imposition of any sanction.

(2) If the report is not received on or before the corrective
action deadline the Department shall:

(A) For all HTC properties, issue form 8823 notifying
the Internal Revenue Service of the violation.

(B) For all properties, score the noncompliance in ac-
cordance with §60.18 of this chapter.

(3) In addition, in accordance with the provisions of
§2306.0724 of the Texas Government Code, the Executive Director
of the Department may assess and enforce the following sanctions
against a housing sponsor who fails to submit the AOCR on or before
March 1 of each year. These sanctions will only be assessed for
multiple, consistent and/or repeated violations of failure to submit the
AOCR by March 1 of each year.

(A) Impose a late processing fee in an amount equal to
$1,000;

(B) Subject the Housing Sponsor to §1.21 of this title,
Action by the Department if Outstanding Balances Exist; or

(C) An HTC Development that three years in a row fails
to submit required information to the Department may be reported to
the Internal Revenue Service as no longer in compliance and never
expected to comply.

§60.11. Record Retention Provisions.

(a) Each Development that is administered by the Department
including the FDIC’s AHP is required to retain the records as required
by the speci�c funding program rules and regulations. In general, re-
tention schedules include but are not limited to the provision of sub-
sections (b) - (e) of this section.

(b) HTC records, as described in §60.8 of this chapter, must be
retained for at least six years after the due date (with extensions) for �l-
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ing the federal income tax return for that year; however, the records for
the �rst year of the Credit Period must be retained for at least six years
beyond the due date (with extensions) for �ling the federal income tax
return for the last year of the Compliance Period of the building.

(c) Retention of records for HOME rental Developments must
comply with the provisions of 24 CFR §92.508(c) which generally re-
quires retention of rental housing records for �ve years after the afford-
ability period terminates.

(d) Housing Trust Fund (HTF) rental Developments must re-
tain tenant �les for at least three years beyond the date the tenant moves
from the Development. Records pertinent to the funding of the award,
including but not limited to the application, development costs and doc-
umentation, must be retained for at least �ve years after the affordabil-
ity period terminates.

(e) Other rental Developments funded or administered in
whole or in part by the Department must comply with record retention
requirements as required by rule or deed restriction.

§60.12. Inspection Provision.

(a) The Department retains the right to perform an on-site in-
spection of any low income Development, and review and photocopy
all documents and records supporting compliance with Departmental
programs through the end of the Compliance Period or the end of the
period covered by any Extended Low Income Housing Commitment,
whichever is later.

(b) The Department will perform on-site inspections and �le
reviews of each low income Development. The Department will con-
duct the �rst review of HTC Developments by the end of the second
calendar year following the year the last building in the Development
is placed in service. The Department will schedule the �rst review of
all other Developments as leasing commences. Subsequent reviews
will occur at least once every three years during the Affordability Pe-
riod. The Department will monitor a sampling of the low income res-
ident �les in each Development, and review the income certi�cations,
the documentation the Development Owner has received to support
the certi�cations, the rent records and any additional information that
the Department deems necessary. The Department will also conduct
a physical inspection of the Development including the exterior of the
Development, development amenities, and an interior inspection of a
sample of units.

(c) The Department may, at the time and in the form desig-
nated by the Department, require the Development Owners to submit
information on tenant income and rent for each low income unit and
may require a Development Owner to submit copies of the tenant �les,
including copies of the income certi�cation, the documentation the De-
velopment Owner has received to support that certi�cation, and the rent
record for any low income tenant.

(d) The Department will select the low income units and ten-
ant records that are to be inspected and reviewed. Original records are
required for review. The Department will not give Development Own-
ers advance notice that a particular unit, tenant records, or a particular
year will be inspected or reviewed. However, the Department will give
reasonable notice to the Development Owner that an on-site inspection
or a tenant record review will occur so the Development Owner may
notify tenants of the inspection or assemble original tenant records for
review.

(e) The Department will conduct a limited inspection for com-
pliance with accessibility requirements under the Fair Housing Act or
§504 of the Rehabilitation Act of 1973. If determined necessary the
Department may make referrals to appropriate federal and state agen-

cies or order third-party inspections to be paid for by the Development
owner.

(f) Exception: The Department may, at its discretion, enter
into a Memorandum of Understanding with the TX-USDA-RHS,
whereby the TX-USDA-RHS agrees to provide to the Department
information concerning the income and rent of the tenants in buildings
�nanced under its Section 515 program. Owners of such buildings
may be exempted from the inspection provisions; however, if the
information provided by TX-USDA-RHS is not suf�cient for the
Department to make a determination that the income limitation and
rent restrictions are met, the Development Owner must provide the
Department with additional information, or the Department will
inspect according to the provisions contained herein. TX-USDA-RHS
Developments satisfy the de�nition of Quali�ed Elderly Development
if they meet the de�nition for elderly used by TX-USDA-RHS, which
includes persons with disabilities.

§60.13. Inspection Standard.

(a) Developments must be maintained to be decent, safe, sani-
tary and in good repair throughout the affordability period. For all pro-
grams, the Department will use HUD’s Uniform Physical Condition
Standards (UPCS) to determine compliance with property condition.
In addition, Developments must comply with all local heath, safety,
and building codes. The Department may contract with a third party to
complete UPCS inspections. HTC Developments that fail to comply
with local codes or UPCS must be reported to the IRS.

(b) To determine compliance with property condition stan-
dards the Department will review any local health, safety, or building
code violation reports, or notices in the absence of local health, safety
and building code violation reports. If deemed necessary by the
Department, inspections by third-party inspectors may be requested
and will be relied upon to determine compliance with property
condition standards. In addition to the review of any local health,
safety or building code violation reports, the Department may conduct
inspections of the units using HUD’s Housing Quality Standards or
UPCS and may use those standards to determine compliance with
property condition standards. Developments must be maintained to be
decent, safe, sanitary and in good repair throughout the affordability
period. HTC Developments that fail to comply with local codes or
UPCS must be reported to the IRS.

(c) The Department will evaluate UPCS reports in the follow-
ing manner:

(1) A �nding of Major Violations will be assessed if:

(A) Any life threatening health, safety, or �re safety
hazards are reported on the Noti�cation of Exigent and Fire Safety Haz-
ards Observed form in any building exterior, building system, common
area, site, or dwelling unit; or

(B) 25% or more of buildings or dwelling units in-
spected have the same reported health or safety de�ciencies.

(2) A �nding of Minor Violations will be assessed if:

(A) The same Level two or Level three de�ciency (not
a health or safety de�ciency) is listed for 25% or more of the buildings
or dwelling units inspected; or

(B) An overall UPCS score of less than 60% (59% or
below) is reported.

(3) Findings of both Major and Minor Violations may be
assessed if de�ciencies reported meet the criteria for both.

(4) Pursuant to the 8823 Audit Guide, the Department must
report if a property fails to comply with the requirements of the UPCS
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or local codes at any time. Accordingly, the Department will submit
forms 8823 for any UPCS violation. However, if the violation(s) do
not meet the conditions described in paragraph (1) or (2) of this subsec-
tion, no points will be assigned in the Department’s compliance status
evaluation of the property.

(5) Property representatives will have an opportunity to
correct de�ciencies while the inspector is on site. Such corrected items
will not be assessed a �nding unless there is a pattern of the same
violation (25% or more of dwelling units or buildings inspected with
the same de�ciency).

(6) Acceptable evidence of correction of de�ciencies is a
certi�cation from an appropriate licensed professional that the item
now complies with the inspection standard or other documentation that
the violation has been corrected.

(7) For Developments with no �ndings of Major or Minor
Violations, the review letter will state that the owner is responsible for
correcting any items noted in the report. However, the letter will not
require the owner to report back that the items have been cured.

(8) If there are �ndings of noncompliance, the Department
will provide a standard 90 day corrective action period. The Depart-
ment will grant up to an additional 90 day extension if there is good
cause and the owner clearly requests an extension.

§60.17. Utility Allowances.

(a) The Department will monitor to determine if HTC and
BOND properties comply with published rent limits, which include
an allowance for utilities. If residents are responsible for some or
all utilities, Development owners must use a Utility Allowance that
complies with §1.42-10 of the IRC and/or the IRS 8823 Audit Guide.

(b) Until further guidance is provided by the IRS through ad-
ministrative ruling or guidance, the election to use a local utility com-
pany estimate is permanent; i.e. owners cannot switch back and forth
between the local PHA and utility company estimates unless written
approval is given by the Department.

(c) Owners that want to switch from using a PHA allowance
to a written estimate or vice versa must have written approval from
TDHCA.

(d) If an owner or the Department believes that the published
PHA allowance does not accurately re�ect the costs of utilities, the
owner may be required to calculate utility allowances for rent restricted
units in the building based upon an average cost of the actual use of
similarly constructed and sized units in the building using actual usage
data and rates.

(e) If an owner computes the utility allowance estimate based
on the expected or historical use by HTC buildings/units, the estimate
must be calculated in a reasonable manner and contemporaneously doc-
umented to show how the estimate was determined.

(f) The Department will monitor to determine if HOME and
HTF Developments comply with published rent limits, which include
an allowance for utilities. Unless otherwise approved by the Depart-
ment, HOME and HTF Developments must use the utility allowance
established by the applicable housing authority. Changes in utility al-
lowances must be implemented on the published effective date.

(g) If the applicable Public Housing Authority allowance lists
�at fees for any utility, those �at fees must be included in the calculation
of the utility allowance if the resident is responsible for that utility.
This does not apply if the Development uses a written local estimate in
accordance with Treasury Regulation §1.42.10.

§60.18. Material Noncompliance.

(a) For all programs, a Development will be in material non-
compliance if the noncompliance is stated in this section to be material
noncompliance. Developments with more than one program adminis-
tered by the Department will be scored by program. The Development
will be considered in material noncompliance if the score for any sin-
gle program exceeds the noncompliance limit for that program. The
Department may take into consideration the representations of the Ap-
plicant regarding compliance violations; however, the records of the
Department are controlling.

(b) Each Development that is funded or administered by the
Department will be scored according to the type and number of non-
compliance events as it relates to the HTC program or other Depart-
ment programs. All Developments, regardless of status, that are or
have been administered, funded, or monitored by the Department are
scored even if the Development no longer actively participates in the
program. Unless otherwise speci�ed below, under the HTC program,
noncompliance events issued on Form 8823 are assigned point values.
For other programs administered by the Department, unless otherwise
speci�ed below, noncompliance events identi�ed during on-site moni-
toring reviews are assigned point values.

(c) Uncorrected noncompliance, if applicable to the Develop-
ment, will carry the maximum number of points until the noncompli-
ance event has been reported corrected by the Department. Once re-
ported corrected by the Department, the score will be reduced to the
"corrected value". Corrected noncompliance will no longer be included
in the Development score three years after the date the noncompliance
was reported corrected by the Department.

(1) Under the HTC program, noncompliance events that
occurred and were identi�ed by the Department through the issuance
of the IRS Form 8823 prior to January 1, 1998, are assigned corrected
point values to each noncompliance event. The score for these events
will no longer be included in the Development’s score.

(2) The score in effect on May 1st of the year the HTC pro-
gram application is submitted, during �nal application for Develop-
ments applying for participation in the BOND program, HOME pro-
gram or HTF program, or during application review of any other pro-
gram funded or administered by the Department will determine if any
Development disclosed on previous participation forms is in material
noncompliance.

(3) The Department will not execute a Carryover Alloca-
tion Agreement with any Owner in Material Noncompliance on Octo-
ber 1, 2007.

(4) Any corrective action documentation affecting the
compliance status score must be received by the Department thirty
days prior to the application deadline for HTC applications, thirty days
prior to the submission of Volume I of the application for a BOND
Development, or thirty days before the submission of an application
for any other program funded or administered by the Department.

(5) The Department will not approve the transfer of owner-
ship of any property regulated by the Department to a party in Material
Noncompliance.

(d) A Development’s score will be reduced by the number
of points needed to be one point under the Material Noncompliance
threshold under the following circumstances:

(1) The Development has no uncorrected issues of non-
compliance, and

(2) All issues of noncompliance were corrected during the
corrective action period, and
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(3) All corrective action documentation was provided to
the Department during the corrective action period.

(e) Treatment of previously owned Developments during a
Previous Participation review:

(1) The Department will not take into consideration the
score of a Development transferred by the applicant over three years
ago.

(2) The Department will not take into consideration the
score of a Development whose affordability period ended over three
years ago.

(3) If the property was transferred less than three years ago,
the Department will determine the score for the noncompliance events
with a date of noncompliance identi�ed during the applicant’s period
of ownership. If the points associated with the noncompliance events
identi�ed during the applicant’s period of ownership exceed the thresh-
old for Material Noncompliance, the application will not be recom-
mended.

(f) Events of noncompliance are categorized as either "devel-
opment events" or "unit/building events". Development events of non-
compliance affect some or all the buildings in the Development; how-
ever, the Development will receive only one score for the event rather
than a score for each building. Other types of noncompliance are iden-
ti�ed individually by unit. This type of noncompliance will receive the
appropriate score for each unit cited with an event. The unit scores and
the Development scores accumulate towards the total score of the De-
velopment. Violations under the HTC program are identi�ed by unit;
however, the building is scored rather than the unit and the building
will receive the noncompliance score if one or more of the units are in
noncompliance.

(g) Each type of noncompliance is assigned a point value. The
point value for noncompliance is reduced upon correction of the non-
compliance. The scoring point system and values are as described in
subsections (f) and (g) of this section. The point system weighs cer-
tain types of noncompliance more heavily than others; therefore certain
noncompliance events automatically place the Development in Mate-
rial Noncompliance. However, other types of noncompliance, by them-
selves, do not warrant the classi�cation of Material Noncompliance.
Multiple occurrences of these types of noncompliance events may pro-
duce enough points to cause the Development to be in Material Non-
compliance.

(h) Development Noncompliance items are identi�ed in para-
graphs (1) - (27) of this subsection .

(1) Major property condition violations. The property con-
dition does not meet Uniform Physical Condition Standards as de-
scribed in §60.13 of this chapter or displays major violations of health,
safety and building codes. Uncorrected, this is material noncompli-
ance. Uncorrected is equal to the material noncompliance status thresh-
old score as de�ned in §60.2(11) of this chapter. Corrected is 10 points.

(2) Owner refused to lease to a holder of rental assistance
certi�cate/voucher because of the status of the prospective tenant as
such a holder. Uncorrected, this is material noncompliance. Uncor-
rected is equal to the material noncompliance status threshold score as
de�ned in §60.2(11) of this chapter. Corrected is 10 points.

(3) Development is not available to general public. The
IRS will be noti�ed of HTC Developments reported to the Department,
according to the Memorandum of Understanding among the U.S. De-
partment of Treasury, the Department of Housing and Urban Devel-
opment, and the Department of Justice, to be under investigation of
possible violations of the Fair Housing Act. No points are imposed.

(4) Determination of a violation under the Fair Housing
Act. Uncorrected, this is material noncompliance. Uncorrected is
equal to the material noncompliance status threshold score as de�ned
in §60.2(11) of this chapter. Corrected is 10 points.

(5) Development is out of compliance and never expected
to comply. Uncorrected, this is material noncompliance. Uncorrected
is equal to the material noncompliance status threshold score as de�ned
in §60.2(11) of this chapter. No correction is possible; no corrected
score assigned.

(6) Owner failed to pay fees or allow on-site monitoring
review. Points will be assigned to this event after written noti�cation to
the Development owner. Uncorrected, this is material noncompliance.
Uncorrected is equal to the material noncompliance status threshold
score as de�ned in §60.2(11) of this chapter. Corrected is 5 points.

(7) LURA not in effect. The LURA was not executed
within the required time period. Uncorrected, this is material noncom-
pliance. This event will be assigned points upon written noti�cation to
the owner. Uncorrected is equal to the material noncompliance status
threshold score as de�ned in §60.2(11) of this chapter. Corrected is 5
points.

(8) Developments awarded HTC January 1, 2004, or later,
that are foreclosed by a lender, or the General Partner is removed by a
syndicator due to reasons other than market conditions. Points associ-
ated with a foreclosure will be assigned at the time the 8823 is sent to
the IRS. Points associated with the removal of the General Partner will
be assigned upon written noti�cation to the former General Partner. 25
points. No correction is possible; no corrected score assigned.

(9) Development failed to meet minimum low income oc-
cupancy levels. Development failed to meet required minimum low
income occupancy levels of 20/50 (20% of the units occupied by ten-
ants with household incomes of less than or equal to 50% of Area Me-
dian Gross Income) or 40/60. Uncorrected is 20 points. Corrected is
10 points. (HTC and BOND only)

(10) No evidence of, or failure to certify to, non-pro�t ma-
terial participation for an Owner having received an allocation from the
Nonpro�t Set-Aside. Uncorrected is 10 points. Corrected is 3 points.

(11) The Development failed to meet additional State re-
quired rent and occupancy restrictions. The LURA requires the De-
velopment to lease units to low income households at multiple income
and rent tiers. This event refers to the condition when the lower tiers
are not satis�ed. Uncorrected is 10 points. Corrected is 3 points.

(12) The Development failed to provide required support-
ive services as promised at Application. Uncorrected is 10 points. Cor-
rected is 3 points.

(13) The Development failed to provide housing to the el-
derly as promised at Application. Uncorrected is 10 points. Corrected
is 3 points.

(14) Failure to provide special needs housing. Develop-
ment has failed to provide housing for tenants with special needs as
promised at Application. Uncorrected is 10 points. Corrected is 3
points.

(15) Changes in Eligible Basis. Changes occur when com-
mon areas become commercial, fees are charged for facilities, etc. Un-
corrected is 10 points. Corrected is 3 points. (HTC only)

(16) Failure to submit part or all of the AOCR or failure to
submit any other annual, monthly, or quarterly report required by the
Department. Uncorrected is 10 points. Corrected is 3 points.
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(17) Owner failed to approve and distribute an Af�rmative
Marketing Plan as required under §60.6 of this chapter. Uncorrected is
3 points. Corrected is 1 point.

(18) Pattern of minor property condition violations. De-
velopment does not meet Uniform Physical Condition Standards as
described in §60.13 of this chapter or displays a pattern of property
violations; however, those violations do not impair essential services
and safeguards for tenants. Uncorrected is 10 points. Corrected is 5
points.

(19) Development failed to comply with requirements lim-
iting minimum income standards for Section 8 residents. Complaints
veri�ed by the Department regarding violations of the income standard
which cause exclusion from admission of Section 8 resident(s) results
in a violation. Uncorrected score 10 points. Corrected 3 points.

(20) Owner defaults on payments of Department loans for
a period exceeding 90 days. Uncorrected, this is material noncompli-
ance. Points will be assigned under this event after written notice to the
Development Owner. Uncorrected is equal to the material noncompli-
ance status threshold score as de�ned in §60.2(11) of this chapter. Cor-
rected is 10 points.

(21) Utility Allowance not calculated properly. Uncor-
rected 3 points. Corrected 1 point.

(22) Failure to comply with the Next Available Qualifying
Unit Rule. Uncorrected 3 points. Corrected 1 point.

(23) Owner failed to execute required lease provisions or
exclude prohibited lease language. Uncorrected 3 points. Corrected 1
point (All programs except HTC)

(24) Failure to provide annual Housing Quality Standards
inspection. Uncorrected 10 points. Corrected 3 points. (HOME and
post compliance period HTC properties Only)

(25) Development has failed to establish and maintain a
reserve account in accordance with §1.37 of this title. Points will
be assigned under this event after written notice to the Development
Owner. Uncorrected, this is material noncompliance. Uncorrected is
equal to the material noncompliance status threshold score as de�ned
in §60.2(11) of this chapter. Corrected is 10 points.

(26) Development substantially changed the scope of ser-
vices as presented at initial application without prior department ap-
proval. Uncorrected 4 points. Corrected 0 points.

(27) Change in ownership or General Partner without
proper noti�cation to and approval of Department. Uncorrected 4
points. Corrected 0 points.

(28) Administrative reporting of property condition viola-
tions. 0 points.

(i) Unit Noncompliance items are identi�ed in paragraphs (1)
- (12) of this subsection.

(1) Unit not leased to Low Income Household. Develop-
ment has units that are leased to households whose income was above
the income limit upon initial occupancy. Uncorrected is 5 points. Cor-
rected is 1 point.

(2) Low income units occupied by nonquali�ed full-time
students. Uncorrected is 3 points. Corrected is 1 point. (HTC Devel-
opments during the Compliance Period and BOND only)

(3) Low income units used on transient basis. Uncorrected
is 3 points. Corrected is 1 point. (HTC and BOND only)

(4) Household income increased above the re-certi�cation
limit and an available Unit was rented to a market tenant. (HTC De-
velopments during the Compliance Period). Uncorrected is 3 points.
Corrected is 1 point.

(5) Gross rent exceeds the highest rent allowed under the
LURA or other deed restriction. Uncorrected is 5 points. Corrected is
1 point.

(6) Failure to maintain or provide tenant income certi�ca-
tion and documentation. Uncorrected is 3 points. Corrected is 1 point.

(7) Casualty loss. Units not available for occupancy due to
natural disaster or hazard due to no fault of the Owner. This carries no
point value. Casualty losses are reported to the IRS on HTC Develop-
ments.

(8) When a low income Unit became vacant, owner failed
to lease (or make reasonable efforts to lease) to a low income household
before any units were rented to tenants not having a qualifying income.
Uncorrected is 3 points. Corrected is 1 point.

(9) Unit not available for rent. Unit is used for nonresi-
dential purposes excluding unavailable Units due to casualty and man-
ager-occupied Units. Uncorrected is 3 points. Corrected is 1 point.

(10) Qualifying unit designation removed from household.
Uncorrected is 3 points. Corrected is 1 point. (FDIC’s AHP only)

(11) Development evicted or terminated the tenancy of a
low income tenant for other than good cause. Uncorrected is 10 points.
Corrected is 3 points. (HTC and HOME only)

(12) Household income increased above 80% at recerti�-
cation and owner failed to properly determine rent. (HOME only) Un-
corrected 3 points. Corrected 1 point.

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on April 9, 2007.

TRD-200701312
Michael Gerber
Executive Director
Texas Department of Housing and Community Affairs
Effective date: April 29, 2007
Proposal publication date: January 5, 2007
For further information, please call: (512) 475-4595
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Agency Rule Review Plan
Texas Commission on Fire Protection

Title 37, Part 13

TRD-200701303
Filed: April 4, 2007

Proposed Rule Reviews
Texas Department of Insurance, Division of Workers’
Compensation

Title 28, Part 2

The Texas Department of Insurance, Division of Workers’ Compensa-
tion �les this notice of intention to review the rules contained in Chap-
ter 41 concerning Practice and Procedure, Subchapter A concerning
Communications. This review is pursuant to the General Appropria-
tions Act, Article IX, §167, 75th Legislature, the General Appropria-
tions Act, Section 9-10, 76th Legislature, and Texas Government Code
§2001.039 as added by SB-178, 76th Legislature.

The Division’s reason for adopting the following rules contained in this
chapter continues to exist and it proposes to readopt these rules:

§41.1. Name Change.

§41.5. Compliance and Suspension of Rules.

§41.8. Contents of Rule-making Petitions.

§41.10. De�nitions.

§41.15. Social Security Number.

§41.20. Adjuster Identi�cation.

§41.25. Attorney Identi�cation.

§41.27. Employer’s Identi�cation.

§41.30. Self-insureds.

§41.35. Designation of Insurance Carriers’ Austin Representative.

§41.40. General Policy Concerning Communications.

§41.45. Communication to Claimants.

§41.55. Communication to Employers.

§41.60. Communication to Insurance Carriers.

§41.65. Communication to Health Care Provider.

§41.70. Filing of Instruments.

§41.75. Timely Filing.

§41.80. Filing Subsequent to Final Order or Award.

§41.85. Translation of Documents.

§41.90. Responsibility of Translators.

§41.95. Wage Information.

Comments regarding whether the reason for adopting these rules con-
tinues to exist must be received by 5:00 p.m. on May 21, 2007, and
submitted to Victoria Ortega, Legal & Compliance, Texas Department
of Insurance, Division of Workers’ Compensation, 7551 Metro Center
Drive, Suite 100, MS-4D, Austin, Texas 78744-1609.

TRD-200701328
Norma Garcia
General Counsel
Texas Department of Insurance, Division of Workers’ Compensation
Filed: April 9, 2007

The Texas Department of Insurance, Division of Workers’ Compensa-
tion �les this notice of intention to review the rules contained in Chapter
42 concerning Medical Bene�ts. This review is pursuant to the General
Appropriations Act, Article IX, §167, 75th Legislature, the General
Appropriations Act, Section 9-10, 76th Legislature, and Texas Gov-
ernment Code §2001.039 as added by SB-178, 76th Legislature.

The Division’s reason for adopting the following rules contained in this
chapter continues to exist and it proposes to readopt this chapter.

Comments regarding whether the reason for adopting these rules con-
tinues to exist must be received by 5:00 p.m. on May 21, 2007, and
submitted to Victoria Ortega, Legal & Compliance, Texas Department
of Insurance, Division of Workers’ Compensation, 7551 Metro Center
Drive, Suite 100, MS-4D, Austin, Texas 78744-1609.

TRD-200701329
Norma Garcia
General Counsel
Texas Department of Insurance, Division of Workers’ Compensation
Filed: April 9, 2007

The Texas Department of Insurance, Division of Workers’ Compensa-
tion �les this notice of intention to review the rules contained in Chapter
63 concerning Promptness of First Payment. This review is pursuant to
the General Appropriations Act, Article IX, §167, 75th Legislature, the
General Appropriations Act, Section 9-10, 76th Legislature, and Texas
Government Code §2001.039 as added by SB-178, 76th Legislature.
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The Division’s reason for adopting the following rule contained in this
chapter continues to exist and it proposes to readopt the rule:

§63.10. Sanctions for Late Payment.

Comments regarding whether the reason for adopting these rules con-
tinues to exist must be received by 5:00 p.m. on May 21, 2007, and
submitted to Victoria Ortega, Legal & Compliance, Texas Department
of Insurance, Division of Workers’ Compensation, 7551 Metro Center
Drive, Suite 100, MS-4D, Austin, Texas 78744-1609.

TRD-200701330
Norma Garcia
General Counsel
Texas Department of Insurance, Division of Workers’ Compensation
Filed: April 9, 2007
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Texas State Affordable Housing Corporation
Notice of Request for Proposals

Notice is hereby given of a Request for Proposals (RFP) by the Texas
State Affordable Housing Corporation (TSAHC or Corporation) to
nonpro�t and for-pro�t developers of affordable multifamily rental
housing in Texas to be �nanced by private activity bonds. The
Corporation is targeting four speci�c housing needs through this
process; rehabilitation, senior, rural, and supportive housing. The
RFP sets forth speci�c submission, development, and scoring criteria
for all responses. The RFP can be viewed on TSAHC’s web site
(www.tsahc.org) in the Private Activity Bond Programs section.

All responses to the RFP must be submitted at least 14 days prior to
the next available board meeting to be considered for a preliminary
allocation. Questions or comments about the RFP should be e-mailed
or faxed to David Danenfelzer at ddanenfelzer@tsahc.org or (512) 477-
3557.

TRD-200701378
David Long
President
Texas State Affordable Housing Corporation
Filed: April 11, 2007

Texas Department of Agriculture
Request for Proposals: Urban School Grant Program

Pursuant to the Texas Agriculture Code, §§48.001 - 48.005 and the
Texas Administrative Code, Title 4, Part 1, Chapter 1, §§1.800 - 1.804,
the Texas Department of Agriculture (TDA) hereby requests propos-
als for agricultural projects designed to foster an understanding and
awareness of agriculture in elementary school students for the period
of September 1, 2007, through August 31, 2008, from certain Texas
urban school districts. A total amount of up to $2,500 may be awarded
to an eligible elementary school in a single grant cycle.

Eligibility. Proposals must be submitted by a Texas public elemen-
tary school from an urban school district with an enrollment of at least
49,000 students. According to Texas Education Agency’s (TEA) 2005-
2006 records, the eligible school districts are:

Aldine Independent School District;

Arlington Independent School District;

Austin Independent School District;

Cypress-Fairbanks Independent School District;

Dallas Independent School District;

El Paso Independent School District;

Fort Bend Independent School District;

Fort Worth Independent School District;

Garland Independent School District;

Houston Independent School District;

North East Independent School District;

Northside Independent School District;

Pasadena Independent School District;

Plano Independent School District; and

San Antonio Independent School District.

If your school district is not listed above and you feel it meets the min-
imum student enrollment of 49,000, you will need to attach TEA veri-
�cation of enrollment in addition to your application.

Proposal Requirements. Each proposal may not exceed six pages and
must include the following:

1. A cover page with the project title, name of the school district and
elementary school, both the principal’s and project coordinator’s names
along with their contact information (school address, e-mail, telephone,
and fax numbers);

2. A detailed project description, including the role of each grade level
that will participate in the project;

3. A statement of the educational bene�ts of the project, including how
the project will improve the students’ understanding of agriculture;

4. A project budget, including a detailed schedule of anticipated costs
for the project.

Deadline and Submission Information. Proposals should be submit-
ted to Catherine Wright, Texas Department of Agriculture, P.O. Box
12847, Austin, Texas 78711. The street address is 1700 N. Congress
Ave., 11th Floor, Austin, Texas 78701.

Proposals must be received no later than 5:00 p.m. on June 15, 2007.
One original and ten copies must be submitted. Fax copies will not be
accepted.

Please contact Catherine Wright at (512) 463-7700 or by e-mail at
Catherine Wright@tda.state.tx.state.us with any questions you may
have.

Proposal Evaluations. Proposals will be evaluated based on the re-
quirements set forth above by a panel appointed by the Commissioner
of the Texas Department of Agriculture. The panel shall review the
proposals and make funding recommendations to the Commissioner.
The panel shall consist of representatives from the following: TDA,
education, livestock industry, specialty crop industry, row crop indus-
try, horticulture industry, and the Texas Cooperative Extension.

Approved Projects. The announcement of the grant awards will be
made by August 2007. All approved projects will have a start date of
September 1, 2007, and must be completed by August 31, 2008. Project
Coordinators will be required to submit quarterly progress reports and
budget reports. Upon completion of the project, a project summary
of the educational results of the project and photographs to document
such results will be due within six weeks. All awards will be subject
to audit.

Reporting Requirements. Approved projects are required to submit
the following reports:
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1. Project Progress Reports due on a quarterly basis from one to three
pages in length detailing accomplishment of project objectives for the
time periods speci�ed in the award document.

2. Final compliance project report due either upon completion of the
project or thirty (30) days after the termination of the contract. The
�nal report shall be submitted in a hard copy format and an electronic
format should be e-mailed to the department. The �nal report shall
contain:

a. A project summary-history of the project, its objectives, importance,
effort, results, and commercial applications of the project;

b. A description of the successes, challenges, and any limitations of
the program; and

c. A description of future plans, including how the project will continue
after the grant is expended and how additional funding might address
expansion efforts.

3. Project Budget Reports due on a quarterly basis for the time periods
speci�ed in the award document that details the grant award spent to
date.

4. Final Budget report is due thirty (30) days after the completion of
the project or the termination of the contract.

General Compliance Information.

All grant awards are subject to the availability of appropriations and
authorizations by the Texas Legislature.

Any information or documentation submitted to TDA is subject to dis-
closure under the Texas Public Information Act.

Awarded grant projects must remain in full compliance with state and
federal laws and regulations or be subject to termination at the discre-
tion of TDA.

Upon grant award, TDA and the Texas State Auditor’s Of�ce shall
have access to and the right to examine all books, accounts, records,
�les, and other papers or property belonging to or in use by the grantee
and pertaining to the grant award. Additionally, these records must
remain available and accessible no less than three (3) years after the
termination of the grant project.

In any year in which a �nancial audit is conducted, a copy must be
submitted to TDA, including the audit transmittal letter, management
letter, and any schedules in which the grantee’s funds are included.

Grant awards shall comply in all respects with the Uniform Grant
Management Standards (UGMS), Texas Government Code, Ann.,
§783.007. Upon grant award, grantees can be provided a copy or
it may be downloaded from http://www.governor.state.tx.us/divi-
sions/stategrants/guidelines/ �les/UGMS062004.doc.

Texas Public Information Act. All proposals shall be deemed, once
submitted, to be the property of TDA and are subject to the Texas Public
Information Act, Texas Government Code, Chapter 552.

TRD-200701366
Dolores Alvarado Hibbs
General Counsel
Texas Department of Agriculture
Filed: April 11, 2007

Of�ce of the Attorney General
Notice of Settlement of a Texas Solid Waste Disposal and
Clean Air Act Enforcement Action

Notice is hereby given by the State of Texas of the following proposed
resolution of an environmental enforcement lawsuit under the Texas
Solid Waste Disposal and Clean Air Acts. Before the State may settle
a judicial enforcement action, pursuant to the Texas Water Code, the
State shall permit the public to comment in writing on the proposed
judgment. The Attorney General will consider any written comments
and may withdraw or withhold consent to the proposed agreed judg-
ment if the comments disclose facts or considerations that indicate that
the consent is inappropriate, improper, inadequate, or inconsistent with
the requirements of the Acts.

Case Title and Court: Settlement Agreement in Harris County, Texas
and the State of Texas v. The Cook Family Trust and Wright Road
Mulch, LLC; Cause No. 2005-03225, 281st Judicial District, Harris
County, Texas.

Background: This suit alleges violations of the Texas Solid Waste Dis-
posal Act and Texas Clean Air Act at a mulching and composting
site in Harris County, Texas (the Site). The defendants are the Site’s
owner--the Cook Family Trust (the Trust)--and its operator, Wright
Road Mulch, L.L.C. (Wright Road). The suit seeks injunctive relief,
civil penalties, attorney’s fees and court costs. The Solid Waste Dis-
posal Act violations are for storage and disposal of waste without a
permit and operation of a dangerous or nuisance mulching/composting
site. The Clean Air Act violations are for illegal outdoor burning and
air nuisance. Since �ling the suit, the Trust has resolved all violations
at the Site.

Nature of Settlement: The settlement awards $50,000.00 in civil penal-
ties and $5,000.00 in attorney’s fees to the State and Harris County.

For a complete description of the proposed settlement, the proposed
Agreed Final Judgment should be reviewed. Requests for copies of the
judgments, and written comments on the proposed settlement should
be directed to Mary Smith, Assistant Attorney General, Of�ce of the
Texas Attorney General, P.O. Box 12548, Austin, Texas 78711-2548,
(512) 463-2012, facsimile (512) 320-0052. Written comments must be
received within 30 days of publication of this notice to be considered.

For information about this publication, please contact Lauri Saathoff,
Agency Liaison, at (512) 463-2096.

TRD-200701320
Stacey Napier
Deputy Attorney General
Of¿ce of the Attorney General
Filed: April 9, 2007

Coastal Coordination Council
Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval of the
Coastal Management Program (CMP) (62 Federal Register pp. 1439
- 1440). Under federal law, federal agency activities and actions af-
fecting the Texas coastal zone must be consistent with the CMP goals
and policies identi�ed in 31 TAC Chapter 501. Requests for federal
consistency review were deemed administratively complete for the fol-
lowing project(s) during the period of March 303, 2007, through April
5, 2007. As required by federal law, the public is given an opportu-
nity to comment on the consistency of proposed activities in the coastal
zone undertaken or authorized by federal agencies. Pursuant to 31 TAC
§§506.25, 506.32, and 506.41, the public comment period for these ac-
tivities extends 30 days from the date published on the Coastal Coor-
dination Council web site. The notice was published on the web site
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on April 11, 2007. The public comment period for these projects will
close at 5:00 p.m. on May 11, 2007.

FEDERAL AGENCY ACTIONS:

Applicant: Anna Jaime; Location: The project is located in Corpus
Christi Bay, in State Tract (ST) 49, approximately 6 miles southeast of
downtown Corpus Christi, in Nueces County, Texas. The project can be
located on the U.S.G.S. quadrangle map entitled: Portland, Texas. Ap-
proximate UTM Coordinates in NAD 27 (meters): Zone 14; Easting:
668938; Northing: 3071562. Project Description: The applicant pro-
poses to install a 3-foot by 60-foot bulkhead and place approximately
83 cubic yards of �ll behind it in order to build up her yard and control
erosion. Approximately 1,500 square feet of shallow water, unvege-
tated habitat and sand/shell beach is proposed to be �lled. CCC Project
No.: 07-0148-F1; Type of Application: U.S.A.C.E. permit application
#SWG-2006-2533 is being evaluated under §10 of the Rivers and Har-
bors Act of 1899 (33 U.S.C.A. §403) and §404 of the Clean Water Act
(33 U.S.C.A. §1344).

Applicant: Chambers County Improvement District #1; Location:
The project is located in the Cedar Bayou area on a 280-acre tract
located southwest of the FM 1405 and Highway 99 intersection in
western Chambers County, Texas. The project can be located on the
U.S.G.S. quadrangle map entitled: Morgans Point, Texas. Approx-
imate UTM Coordinates in NAD 27 (meters): Zone 15; Easting:
313852; Northing: 3287985. Project Description: The applicant
proposes to place �ll (approximately 8,516 cubic yards) into 5.13
acres of jurisdictional headwater wetlands during the construction of
a commercial warehouse development and associated railroad spur.
To compensate for the 5.13 acres of impacts to jurisdictional waters
of the U.S., including wetlands, the applicant proposes to preserve
in perpetuity via a deed restriction a total of 36 acres (7:1 ratio) of
tidally in�uenced wetlands adjacent to Cedar Bayou. The tidally
in�uenced adjacent wetlands located within the preservation area

are characterized by a plant community consisting of smooth cord-
grass (Spartina alterni�ora), American bulrush (Scirpus americanus),
perennial glasswort (Salicornia virginica), and saltmeadow cordgrass
(Spartina patens). The mitigation site would be located approximately
2,100 feet south of the proposed project area. CCC Project No.:
07-0149-F1; Type of Application: U.S.A.C.E. permit application
#SWG-2007-30 is being evaluated under §404 of the Clean Water Act
(33 U.S.C.A. §1344).

Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. §§1451 - 1464), as amended, interested parties are invited
to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordination
Council for review.

Further information on the applications listed above may be obtained
from Ms. Tammy Brooks, Consistency Review Coordinator, Coastal
Coordination Council, P.O. Box 12873, Austin, Texas 78711-2873,
or tammy.brooks@glo.state.tx.us. Comments should be sent to Ms.
Brooks at the above address or by fax at (512) 475-0680.

TRD-200701341
Larry L. Laine
Chief Clerk/Deputy Land Commissioner, General Land Of¿ce
Coastal Coordination Council
Filed: April 10, 2007

Comptroller of Public Accounts
Local Sales Tax Rate Changes Effective April 1, 2007
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TRD-200701369
Martin Cherry
General Counsel
Comptroller of Public Accounts
Filed: April 11, 2007

Concho Valley Workforce Development Board
Request for Quali�cations

The Concho Valley Workforce Development Board will be releasing
in May 2007 a Request for Proposal (RFP) for Workforce and Child
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Care Services to include: WIA, TANF/Choices, Project Rio, FS E&T,
Wagner Peyser, TAA, direct child care, and quality initiatives for a
contract scheduled to begin October 1, 2007. The proposals will be
due mid-June.

We are seeking an individual to write the scoring instrument to be used
based on the RFP (with board approval), evaluate and score whatever
proposals received, as well as conduct a pre-award survey to include
program and �nancial performance and assist with contract negotia-
tions. We would like to know if you are interested in providing all of
these services, with provisions as follows:

a. The individual evaluation contractor must provide a minimum of
three evaluators quali�ed by education and/or experience to indepen-
dently review and score contract proposals to provide workforce and
child care services for the Concho Valley.

b. The individual evaluation contractor must be able to assemble his
or her evaluation team here in San Angelo in July to discuss proposals,
�nalize the scoring, and brief the board staff.

c. The individual evaluation contractor should respond with four in-
dividual quotes: (1) a quotation for total cost per RFP, to include any
salaries, travel expenses, lodging, meals, and incidental expenses to
be incurred. (We need only the total cost of the service per RFP, not
a per-item breakdown), (2) a quotation for writing the scoring instru-
ment; (3) a quotation for the pre-award survey, and (4) a quotation for
the contract negotiations.

We will furnish suf�cient copies of the RFP to the individual evaluation
contractor at the same time it is released to the public to allow the
evaluation team to become familiar with the proposal requirements and
begin the process of writing the scoring instrument.

Once the proposals are determined to be responsive, the copies will be
mailed to the evaluation team so that scoring may begin.

Selection of the individual evaluation contractor will be based upon
professional experience. Interested parties should submit a resume
with a letter of application and quotes to:

Concho Valley Workforce Development Board

ATTENTION: REQUEST FOR QUALIFICATIONS (WF/CC)

36 E. Twohig, Ste 805

San Angelo, TX 76903

Telephone: (325) 655-2005

Please respond by 5:00 p.m. CDST, April 30, 2007

TRD-200701362
Johnny Grif¿n
Executive Director
Concho Valley Workforce Development Board
Filed: April 11, 2007

Of�ce of Consumer Credit Commissioner
Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
§303.003 and §303.009, Texas Finance Code.

The weekly ceiling as prescribed by §303.003 and §303.009
for the period of 04/16/07 - 04/22/07 is 18% for Con-
sumer1/Agricultural/Commercial2/credit through $250,000.

The weekly ceiling as prescribed by §303.003 and §303.009 for the
period of 04/16/07 - 04/22/07 is 18% for Commercial over $250,000.

1Credit for personal, family or household use.

2Credit for business, commercial, investment or other similar purpose.

TRD-200701342
Leslie L. Pettijohn
Commissioner
Of¿ce of Consumer Credit Commissioner
Filed: April 10, 2007

Deep East Texas Council of Governments
Request for Proposal for Contractor Services

The Deep East Texas Council of Governments (DETCOG) is accepting
bids to develop a pool of quali�ed contractors that would provide con-
struction services for emergency repair, rehabilitation, reconstruction
and/or replacement (including elevation, if necessary) of owner-occu-
pied housing units in support of the Hurricane Rita Disaster Relief Pro-
gram.

The full RFP Packet can be obtained at http://www.detcog.org or by
contacting:

Holly Anderson, Project Manager

210 Premier Drive

Jasper, Texas 75951

(409) 384-5704, ext 231 or fax (409) 384-5390

handerson@detcog.org

Submission is due to DETCOG no later than 4:00 p.m. on July 31,
2007.

TRD-200701332
Walter G. Diggles, Sr.
Executive Director
Deep East Texas Council of Governments
Filed: April 9, 2007

Request for Proposal for Manufactured Homes

The Deep East Texas Council of Governments (DETCOG) is accepting
bids to develop a pool of quali�ed manufacturers who specialize in the
replacement of damaged manufactured (mobile or modular) homes in
support of its Hurricane Rita Disaster Recovery Program.

The full RFP Packet can be obtained at http://www.detcog.org or by
contacting:

Holly Anderson, Project Manager

210 Premier Drive

Jasper, Texas 75951

(409) 384-5704, ext 231 or fax (409) 384-5390

handerson@detcog.org

Submission is due to DETCOG no later than 4:00 p.m. on May 4, 2007.

TRD-200701333
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Walter G. Diggles, Sr.
Executive Director
Deep East Texas Council of Governments
Filed: April 9, 2007

Deep East Texas Local Workforce Development
Board
Request for Proposals #07-221 - Management and Operations
of Deep East Texas Workforce Centers

Deep East Texas Local Workforce Development Board, Inc. dba Work-
force Solutions - Deep East Texas is seeking proposals for the manage-
ment and operation of the workforce center system in the Deep East
Texas region, effective October 1, 2007. The workforce centers use
the One-Stop concept to bring together a variety of State programs.
The Board’s intent by this solicitation is to obtain a management entity
that will provide on-site leadership of the workforce center system in a
timely manner that will enhance the performance of the workforce cen-
ter system as well as improve the quality of customer service. The types
of management that will be considered include but may not be limited
to the managing director/professional employer organization model;
turnkey operations; management teams; joint ventures; and other al-
ternative management models.

The Deep East Texas Local Workforce Development Board plans,
oversees, and evaluates employment and training services to Angelina,
Jasper, Newton, Nacogdoches, Houston, Trinity, Shelby, Polk, San
Augustine, San Jacinto, Sabine, and Tyler Counties.

RFP Release Date: Wednesday, April 11, 2007

Bidder’s Conference: 1:00 p.m., April 26, 2007 in the Board Confer-
ence Room at 539 S. Chestnut, Suite 300, Lufkin, Texas. Attendance at
the Bidder’s Conference is not mandatory but is highly recommended.
This will be the only opportunity for bidders to ask questions concern-
ing this procurement.

Deadline for submitting proposals: 3:00 p.m., May 30, 2007

Request for a copy of the RFP can be made to:

Chris Gaston

Procurement/Contract Manager

Workforce Solutions - Deep East Texas

539 S. Chestnut, Suite 300

Lufkin, TX 75901

Phone: 936-639-8898

Fax: 936-633-7491

Email: chris.gaston@twc.state.tx.us

OR

The RFP can be accessed at www.detwork.org.

TRD-200701365
Chris Gaston
Procurement/Contract Manager
Deep East Texas Local Workforce Development Board
Filed: April 11, 2007

Texas Commission on Environmental Quality
Enforcement Orders

An agreed order was entered regarding TXG Properties of Texas, LLC,
Docket No. 2001-0185-PST-E on March 30, 2007 assessing $16,500
in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Lena Roberts, Staff Attorney at (512) 239-0019, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding City of Aubrey, Docket No.
2004-0610-MWD-E on March 30, 2007 assessing $9,680 in adminis-
trative penalties with $1,936 deferred.

Information concerning any aspect of this order may be obtained
by contacting Heather Brister, Enforcement Coordinator at (512)
239-1203, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Hall Grapevine Corporation
dba Hall Johnson Chevron, Docket No. 2004-1181-PST-E on March
30, 2007 assessing $2,740 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Shannon Strong, Staff Attorney at (512) 239-0972, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding Rama Rao Mugili dba Oak Is-
land Ice House, Docket No. 2004-1284-PST-E on March 30, 2007
assessing $800 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Shawn Slack, Staff Attorney at (512) 239-0063, Texas Com-
mission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

A default order was entered regarding Mohammad Salman dba Shop
N Save, Docket No. 2004-1805-PST-E on March 30, 2007 assessing
$4,200 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Laurencia Fasoyiro, Staff Attorney at (713) 422-8914,
Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Classic Marble Company,
Docket No. 2004-1862-WQ-E on March 30, 2007 assessing $1,050 in
administrative penalties with $210 deferred.

Information concerning any aspect of this order may be obtained by
contacting Kimberly Morales, Enforcement Coordinator at (713) 422-
8938, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

A default order was entered regarding Javed Iqbal dba Ledbetter
Chevron, Docket No. 2005-0042-PST-E on March 30, 2007 assessing
$3,270 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Laurencia Fasoyiro, Staff Attorney at (713) 422-8914,
Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Southwest Shipyard, L.P.,
Docket No. 2005-0097-MLM-E on March 30, 2007 assessing $49,123
in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Kathleen Decker, Staff Attorney at (512) 239-6500, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
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An agreed order was entered regarding Sea Lion Technology, Inc.,
Docket No. 2005-0143-IWD-E on March 30, 2007 assessing $9,950
in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Lena Roberts, Staff Attorney at (512) 239-0019, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

A default order was entered regarding Mike’s Groceries & Feed Inc,
Docket No. 2005-0293-PST-E on March 30, 2007 assessing $2,100 in
administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Rachael Gaines, Staff Attorney at (512) 239-0078, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding City of Ector, Docket No. 2005-
0482-MWD-E on March 30, 2007 assessing $4,680 in administrative
penalties with $936 deferred.

Information concerning any aspect of this order may be obtained by
contacting Mike Meyer, Enforcement Coordinator at (512) 239-4492,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

A default order was entered regarding Hardin Food Mart Inc. dba
Short Stop, Docket No. 2005-0505-PST-E on March 30, 2007 assess-
ing $9,450 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Shawn Slack, Staff Attorney at (512) 239-0063, Texas Com-
mission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

A default order was entered regarding Pak Convenience Store, Inc. dba
One Stop #15, Docket No. 2005-1154-PST-E on March 30, 2007 as-
sessing $6,222 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Lena Roberts, Staff Attorney at (512) 239-0019, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding River Chase Subdivision II,
Ltd., Docket No. 2005-1698-EAQ-E on March 30, 2007 assessing
$5,250 in administrative penalties with $1,050 deferred.

Information concerning any aspect of this order may be obtained by
contacting Audra Ruble, Enforcement Coordinator at (361) 825-3126,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Wayne Bagley, Docket No.
2005-1764-MSW-E on March 30, 2007 assessing $7,500 in adminis-
trative penalties.

Information concerning any aspect of this order may be obtained by
contacting Jacquelyn Boutwell, Staff Attorney at (512) 239-5846,
Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Bulk Services Transportation,
Inc., Docket No. 2005-1886-IHW-E on March 30, 2007 assessing
$2,500 in administrative penalties with $500 deferred.

Information concerning any aspect of this order may be obtained
by contacting Michael Limos, Enforcement Coordinator at (512)
239-5839, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

A default order was entered regarding Ray Long dba Ray Long
Washout and Truck Service, Docket No. 2005-1917-IWD-E on April
2, 2007 assessing $7,500 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Shawn Slack, Staff Attorney at (512) 239-0063, Texas Com-
mission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding Akram Rihani dba Oakland
Shell, Docket No. 2005-1989-PST-E on March 30, 2007 assessing
$1,090 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Jacquelyn Boutwell, Staff Attorney at (512) 239-5846,
Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Aliahsan Nadia Enterprises,
Inc. dba Diadem Food Mart, Docket No. 2006-0061-PST-E on March
30, 2007 assessing $3,780 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Alfred Oloko, Staff Attorney at (713) 422-8918, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding SKA Ventures, Inc. dba Lucky
Food Mart, Docket No. 2006-0543-PST-E on March 30, 2007 assess-
ing $2,500 in administrative penalties with $500 deferred.

Information concerning any aspect of this order may be obtained by
contacting Tom Greimel, Enforcement Coordinator at (512) 239-5690,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Preston Club Utility Corpora-
tion and Robert J. Tate, Docket No. 2006-0594-MWD-E on March
30, 2007 assessing $40,204 in administrative penalties with $8,041 de-
ferred.

Information concerning any aspect of this order may be obtained
by contacting Merrilee Hupp, Enforcement Coordinator at (512)
239-4490, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Amarillo Village Cleaners, Inc.,
Docket No. 2006-0653-DCL-E on March 30, 2007 assessing $1,185
in administrative penalties with $237 deferred.

Information concerning any aspect of this order may be obtained by
contacting Tom Greimel, Enforcement Coordinator at (512) 239-5690,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding All Seasons Dry Cleaning &
Laundry, Inc., Docket No. 2006-0771-DCL-E on March 30, 2007 as-
sessing $1,067 in administrative penalties with $213 deferred.

Information concerning any aspect of this order may be obtained by
contacting Libby Hogue, Enforcement Coordinator at (512) 239-1165,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

A default order was entered regarding Kenneth Hart dba 1.99 Dry
Cleaners, Docket No. 2006-0791-DCL-E on March 30, 2007 assessing
$1,185 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Rachael Gaines, Staff Attorney at (512) 239-0078, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
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An agreed order was entered regarding W L & L, Inc. dba Capitol
Cleaners, Docket No. 2006-0819-DCL-E on March 30, 2007 assessing
$2,370 in administrative penalties with $474 deferred.

Information concerning any aspect of this order may be obtained
by contacting Deana Holland, Enforcement Coordinator at (512)
239-2504, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Brenda A. Mann dba Mann
Cleaners, Docket No. 2006-0821-DCL-E on March 30, 2007 assessing
$889 in administrative penalties with $178 deferred.

Information concerning any aspect of this order may be obtained
by contacting Deana Holland, Enforcement Coordinator at (512)
239-2504, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding City of Texarkana, Docket No.
2006-0831-PWS-E on March 30, 2007 assessing $3,740 in administra-
tive penalties.

Information concerning any aspect of this order may be obtained by
contacting Epifanio Villareal, Enforcement Coordinator at (210) 403-
4033, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Chul Woong Lee dba Silver Dry
Cleaners, Docket No. 2006-0850-DCL-E on March 30, 2007 assessing
$1,185 in administrative penalties with $237 deferred.

Information concerning any aspect of this order may be obtained by
contacting Tom Greimel, Enforcement Coordinator at (512) 239-5690,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Dinh Ly Chia and Sung Kung
Chia dba Billy Mart, Docket No. 2006-0897-PST-E on March 30, 2007
assessing $5,000 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Mary Hammer, Staff Attorney at (512) 239-2496, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding Sang Hill dba Chaus Drop Off
& Dry Cleaners, Docket No. 2006-0933-DCL-E on March 30, 2007
assessing $378 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Mary Hammer, Staff Attorney at (512) 239-2496, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding Taekyu Kim dba Crescent Point
Cleaner, Docket No. 2006-0935-DCL-E on March 30, 2007 assessing
$1,185 in administrative penalties with $237 deferred.

Information concerning any aspect of this order may be obtained by
contacting Audra Ruble, Enforcement Coordinator at (361) 825-3126,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

A default order was entered regarding Elvi Lorena Hilton dba Mock-
ingbird Cleaners, Docket No. 2006-0998-DCL-E on March 30, 2007
assessing $1,185 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Deanna Sigman, Staff Attorney at (512) 239-0619, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding Citation Corporation, Docket
No. 2006-1004-AIR-E on March 30, 2007 assessing $2,100 in admin-
istrative penalties with $420 deferred.

Information concerning any aspect of this order may be obtained by
contacting Sherronda Martin, Enforcement Coordinator at (713) 767-
3680, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding City of Meadow, Docket No.
2006-1024-PWS-E on March 30, 2007 assessing $1,563 in administra-
tive penalties.

Information concerning any aspect of this order may be obtained
by contacting Harvey Wilson, Enforcement Coordinator at (512)
239-0321, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Felipe Avila, Samuel Avila, and
Sandra E. Tamez dba 1.50 Cleaners, Docket No. 2006-1027-DCL-E
on March 30, 2007 assessing $5,334 in administrative penalties with
$1,068 deferred.

Information concerning any aspect of this order may be obtained by
contacting Rajesh Acharya, Enforcement Coordinator at (512) 239-
0577, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Q.R.N. Enterprises, Inc. dba
Your Valet Cleaners and dba Liberty Cleaners, Docket No. 2006-1119-
DCL-E on March 30, 2007 assessing $1,036 in administrative penalties
with $206 deferred.

Information concerning any aspect of this order may be obtained by
contacting Cari-Michel La Caille, Enforcement Coordinator at (512)
239-1387, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Equistar Chemicals, LP, Docket
No. 2006-1222-AIR-E on March 30, 2007 assessing $9,750 in admin-
istrative penalties with $1,950 deferred.

Information concerning any aspect of this order may be obtained by
contacting Bryan Elliott, Enforcement Coordinator at (512) 239-6162,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Alberto Bello Sanchez, Docket
No. 2006-1253-LII-E on March 30, 2007 assessing $1,250 in admin-
istrative penalties with $250 deferred.

Information concerning any aspect of this order may be obtained by
contacting Catherine Albrecht, Enforcement Coordinator at (713) 767-
3672, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Northeast Service, Inc. dba
Horton Tree Service, Docket No. 2006-1305-MLM-E on March 30,
2007 assessing $5,500 in administrative penalties with $1,100 deferred.

Information concerning any aspect of this order may be obtained by
contacting Cari-Michel La Caille, Enforcement Coordinator at (512)
239-1387, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Southwestern Industrial Con-
tractors and Riggers, Inc., Docket No. 2006-1311-AIR-E on March 30,
2007 assessing $1,200 in administrative penalties with $240 deferred.

Information concerning any aspect of this order may be obtained by
contacting John Muennink, Enforcement Coordinator at (361) 825-
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3423, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Jackie Rainey and Mark J.
Rainey dba Classic Cleaners, Docket No. 2006-1336-DCL-E on March
30, 2007 assessing $2,370 in administrative penalties with $474 de-
ferred.

Information concerning any aspect of this order may be obtained by
contacting Libby Hogue, Enforcement Coordinator at (512) 239-1165,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding B & D Kim Corporation dba
Ace Cleaners, Docket No. 2006-1353-DCL-E on March 30, 2007 as-
sessing $1,185 in administrative penalties with $237 deferred.

Information concerning any aspect of this order may be obtained by
contacting Libby Hogue, Enforcement Coordinator at (512) 239-1165,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Corporate Cleaners & Laundry,
LLC and Gerald Grimes dba Corporate Cleaners & Laundry, Docket
No. 2006-1356-DCL-E on March 30, 2007 assessing $1,185 in admin-
istrative penalties with $237 deferred.

Information concerning any aspect of this order may be obtained
by contacting Craig Fleming, Enforcement Coordinator at (512)
239-5806, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Dry Clean Express, Inc. dba
Cache Cleaners, dba One Hour Cleaners and dba Professional Cleaners,
Docket No. 2006-1360-DCL-E on March 30, 2007 assessing $4,740
in administrative penalties with $948 deferred.

Information concerning any aspect of this order may be obtained by
contacting Libby Hogue, Enforcement Coordinator at (512) 239-1165,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding The Methodist Hospital, Docket
No. 2006-1372-AIR-E on March 30, 2007 assessing $32,000 in admin-
istrative penalties with $6,400 deferred.

Information concerning any aspect of this order may be obtained by
contacting Rebecca Johnson, Enforcement Coordinator at (713) 422-
8931, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Chun H. Pae dba Ace Clean-
ers, Park Pavillion Cleaners, and Legacy Ranch Cleaners, Docket No.
2006-1418-DCL-E on March 30, 2007 assessing $3,555 in administra-
tive penalties with $711 deferred.

Information concerning any aspect of this order may be obtained by
contacting Jorge Ibarra, Enforcement Coordinator at (817) 588-5890,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Robert P. Checkeye
dba Adrian’s Cleaners 2 and Adrian’s Cleaners 3, Docket No.
2006-1453-DCL-E on March 30, 2007 assessing $1,778 in adminis-
trative penalties with $356 deferred.

Information concerning any aspect of this order may be obtained by
contacting Jorge Ibarra, Enforcement Coordinator at (817) 588-5890,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Texas Department of Criminal
Justice, Docket No. 2006-1507-MWD-E on March 30, 2007 assessing
$5,130 in administrative penalties with $1,026 deferred.

Information concerning any aspect of this order may be obtained by
contacting Lynley Doyen, Enforcement Coordinator at (512) 239-1364,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Exxon Mobil Corporation,
Docket No. 2006-1519-AIR-E on March 30, 2007 assessing $8,700 in
administrative penalties with $1,740 deferred.

Information concerning any aspect of this order may be obtained by
contacting John Muennink, Enforcement Coordinator at (361) 825-
3423, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Crown Cork & Seal USA, Inc.,
Docket No. 2006-1522-AIR-E on March 30, 2007 assessing $3,875 in
administrative penalties with $775 deferred.

Information concerning any aspect of this order may be obtained by
contacting Sherronda Martin, Enforcement Coordinator at (713) 767-
3680, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Ahad Business, Inc. dba 1.45
Cleaners and dba Budget Cleaners, Docket No. 2006-1523-DCL-E on
March 30, 2007 assessing $2,370 in administrative penalties with $474
deferred.

Information concerning any aspect of this order may be obtained
by contacting Craig Fleming, Enforcement Coordinator at (512)
239-5806, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding City of Florence, Docket No.
2006-1545-MWD-E on March 30, 2007 assessing $8,700 in adminis-
trative penalties with $1,740 deferred.

Information concerning any aspect of this order may be obtained by
contacting Ruben Soto, Enforcement Coordinator at (512) 239-4571,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Plains Pipeline, L.P., Docket
No. 2006-1551-AIR-E on March 30, 2007 assessing $2,000 in admin-
istrative penalties with $400 deferred.

Information concerning any aspect of this order may be obtained
by contacting Jessica Rhodes, Enforcement Coordinator at (512)
239-2879, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding ANJUL, Inc. dba Le Grand
Cleaners, Docket No. 2006-1560-DCL-E on March 30, 2007 assessing
$889 in administrative penalties with $178 deferred.

Information concerning any aspect of this order may be obtained
by contacting Harvey Wilson, Enforcement Coordinator at (512)
239-0321, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Nalika, Inc. dba Dry Clean
Super Center, Docket No. 2006-1583-DCL-E on March 30, 2007 as-
sessing $889 in administrative penalties with $178 deferred.

Information concerning any aspect of this order may be obtained by
contacting Cari-Michel La Caille, Enforcement Coordinator at (512)
239-1387, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
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An agreed order was entered regarding Ocean Mobile Home Park,
LLC, Docket No. 2006-1592-PWS-E on March 30, 2007 assessing
$315 in administrative penalties with $63 deferred.

Information concerning any aspect of this order may be obtained by
contacting Amy Martin, Enforcement Coordinator at (512) 239-2540,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Azam Enterprises, Inc. dba
Bluebonnet Cleaners, Docket No. 2006-1614-DCL-E on March 30,
2007 assessing $1,067 in administrative penalties with $214 deferred.

Information concerning any aspect of this order may be obtained by
contacting Libby Hogue, Enforcement Coordinator at (512) 239-1165,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Good Mountain Inc. dba Den-
nis Mobil Service Center, Docket No. 2006-1653-PST-E on March 30,
2007 assessing $2,000 in administrative penalties with $400 deferred.

Information concerning any aspect of this order may be obtained
by contacting Jason Godeaux, Enforcement Coordinator at (512)
239-2541, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Arkema Inc., Docket No. 2006-
1655-AIR-E on March 30, 2007 assessing $2,575 in administrative
penalties with $515 deferred.

Information concerning any aspect of this order may be obtained by
contacting Rebecca Johnson, Enforcement Coordinator at (713) 422-
8931, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Total Petrochemicals USA, Inc.,
Docket No. 2006-1656-AIR-E on March 30, 2007 assessing $12,699
in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Rebecca Johnson, Enforcement Coordinator at (713) 422-
8931, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Danish Business, Inc. dba
Power Fuel Express, Docket No. 2006-1684-PST-E on March 30, 2007
assessing $9,750 in administrative penalties with $1,950 deferred.

Information concerning any aspect of this order may be obtained by
contacting Alison Echlin, Enforcement Coordinator at (512) 239-3308,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Travis County Water Control
and Improvement District 20, Docket No. 2006-1687-PWS-E on
March 30, 2007 assessing $1,208 in administrative penalties.

Information concerning any aspect of this order may be ob-
tained by contacting Yuliya Dunaway, Enforcement Coordinator
at 210-490-3096, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Tony Lama Company, Docket
No. 2006-1715-AIR-E on March 30, 2007 assessing $2,375 in admin-
istrative penalties with $475 deferred.

Information concerning any aspect of this order may be obtained by
contacting Miriam Hall, Enforcement Coordinator at (512) 239-1044,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Ponderosa Pine Energy Part-
ners, Ltd., Docket No. 2006-1717-AIR-E on March 30, 2007 assessing
$2,500 in administrative penalties with $500 deferred.

Information concerning any aspect of this order may be obtained by
contacting Laurie Eaves, Enforcement Coordinator at (512) 239-4495,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Mom Ratan Corporation, Inc.
dba Plantation Food Store, Docket No. 2006-1742-PST-E on March
30, 2007 assessing $5,400 in administrative penalties with $1,080 de-
ferred.

Information concerning any aspect of this order may be obtained by
contacting Phillip DeFrancesco, Enforcement Coordinator at (817)
588-5933, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding K. Hovnanian of Houston II,
L.P. dba Brighton Homes, Docket No. 2006-1838-WQ-E on March 30,
2007 assessing $750 in administrative penalties with $150 deferred.

Information concerning any aspect of this order may be obtained by
contacting Laurie Eaves, Enforcement Coordinator at (512) 239-4495,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding David Romo dba Chevron USA
74340, Docket No. 2006-1968-AIR-E on March 30, 2007 assessing
$800 in administrative penalties with $160 deferred.

Information concerning any aspect of this order may be obtained by
contacting Jorge Ibarra, Enforcement Coordinator at (817) 588-5890,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

A �eld citation was entered regarding Tom E. Miller, Sr. dba Millers
Corner, Docket No. 2006-2185-PST-E on March 30, 2007 assessing
$1,750 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Steven Lopez, Enforcement Coordinator at (512) 239-1896,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

A �eld citation was entered regarding LB Foster Company, Docket No.
2007-0162-WQ-E on March 30, 2007 assessing $875 in administrative
penalties.

Information concerning any aspect of this order may be obtained by
contacting Steven Lopez, Enforcement Coordinator at (512) 239-1896,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

TRD-200701375
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: April 11, 2007

Notice of Comment Period and Announcement of Public
Meeting on Proposed Air Quality Standard Permit for
Thermoset Resin Facilities

The Texas Commission on Environmental Quality (TCEQ) is provid-
ing an opportunity for public comment and will conduct a public meet-
ing to receive testimony concerning the thermoset resin standard air
permit proposed for issuance under the Texas Clean Air Act, Texas
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Health and Safety Code, §382.05195, Standard Permit, and Title 30,
Texas Administrative Code (30 TAC) Chapter 116, Subchapter F, Stan-
dard Permits.

PROPOSED STANDARD PERMIT

The proposed new air quality standard permit for thermoset resin fa-
cilities would replace the current permit by rule (PBR) for thermoset
resin facilities available under 30 TAC §106.392, Thermoset Resin Fa-
cilities. The PBR was last amended in 1994 and its evaluation was
based on emission factors which have changed and a short-term af-
fects screening level (used to determine off-property impacts) which
has been lowered. The underestimation of styrene emissions makes it
inappropriate to allow new or modi�ed thermoset resin facilities to be
authorized under the conditions of 30 TAC §106.392. Owners or oper-
ators currently authorized under the PBR can continue to do so until the
facilities are modi�ed. The PBR currently authorizes thermoset resin
facilities with a maximum resin and gelcoat usage of 75 tons per year
(tpy) for spraying operations and 150 tpy for non-spraying operations.
The proposed standard permit emission limits would vary depending on
the building height, stack height, and �ow rate. In a separate commis-
sion action, 30 TAC §106.392 will be repealed and will be unavailable
for use upon issuance of this standard permit.

The New Source Review Program under 30 TAC Chapter 116, Control
of Air Pollution by Permits for New Construction or Modi�cation, re-
quires any person who plans to construct any new facility or to engage
in the modi�cation of any existing facility which may emit air contam-
inants into the air of the state to obtain a permit in accordance with 30
TAC §116.111, General Application, satisfy the de minimis criteria of
30 TAC §116.119, De Minimis Facilities or Sources, or satisfy the con-
ditions of a standard permit, a �exible permit, or a permit by rule before
any actual work is begun on the facility. A standard permit authorizes
the construction of new facilities or modi�cation of existing facilities
that are similar in terms of operations, processes, and emissions.

A standard permit is subject to the procedural requirements of 30 TAC
§116.603, Public Participation in Issuance of Standard Permits, which
includes a 30-day public comment period and a public meeting to pro-
vide an additional opportunity for public comment. Any person who
may be affected by the emission of air pollutants from facilities that
may be registered under the standard permit is entitled to submit writ-
ten or verbal comments regarding the proposed standard permit.

PUBLIC MEETING

A public meeting on the proposed standard permit for thermoset resin
facilities will be held in Austin, Texas. The meeting will be structured
for the receipt of oral or written comments by interested persons. Indi-
viduals may present oral statements when called upon in order of reg-
istration. Open discussion with the audience will not occur during the
meeting; however, TCEQ staff will be available to discuss the standard
permit for thermoset resin facilities 30 minutes prior to the meeting and
staff will also answer questions after the meeting. The public meeting
will be held on May 22, 2007 at 2:00, at the Texas Commission on En-
vironmental Quality, Building C, Room 131E, 12100 Park 35 Circle,
Austin.

PUBLIC COMMENT AND INFORMATION

Copies of the proposed standard permit for thermoset resin
facilities may be obtained from the TCEQ Web site at
http://www.tceq.state.tx.us/permitting/air/nav/nsr_news.htm or by
contacting the Texas Commission on Environmental Quality, Of�ce
of Permitting, Remediation, and Registration, Air Permits Division, at
(512) 239-1250. Comments may be mailed to Ms. Becky Southard,
Texas Commission on Environmental Quality, Of�ce of Permitting,
Remediation, and Registration, Air Permits Division, MC 163, P.O.

Box 13087, Austin, Texas 78711-3087 or faxed to (512) 239-5698.
All comments should reference the standard permit for thermoset resin
facilities. Comments must be received by 5:00 p.m. on May 28, 2007.
To inquire about the submittal of comments or for further information,
contact Ms. Southard at (512) 239-1638. Si desea información en
Español, puede llamar al (800) 687-4040.

Persons who have special communication or other accommodation
needs who are planning to attend the public meeting should contact the
TCEQ at (512) 239-1250. Requests should be made as far in advance
as possible.

TRD-200701363
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: April 11, 2007

Notice of District Petition

Notices issued April 4, 2007 through April 5, 2007

TCEQ Internal Control No. 12132006-D09; Land Funds Two & Three,
Joint Venture (the "Petitioner") �led a petition for creation of Galveston
County Municipal Utility District No. 36 (the "District") with the Texas
Commission on Environmental Quality (TCEQ). The petition was �led
pursuant to Article XVI, Section 59 of the Constitution of the State of
Texas; Chapters 49 and 54 of the Texas Water Code; 30 Texas Ad-
ministrative Code Chapter 293; and the procedural rules of the TCEQ.
The petition states the following: (1) the Petitioners are the owner of
more than 50% of value of the land to be included in the proposed Dis-
trict; (2) there are no lien holders on the property to be included in the
proposed District; (3) the proposed District will contain approximately
370.46 acres located in Galveston County, Texas; and (4) the proposed
District is within the corporate boundaries of the City of League City,
Texas, and no portion of land within the proposed District is within the
corporate limits or extraterritorial jurisdiction of any other city, town or
village in Texas. By Resolution No. 2006-33, effective July 11, 2006,
the City of League City, Texas, gave its consent to the creation of the
proposed District. According to the petition, the Petitioners have con-
ducted a preliminary investigation to determine the cost of the project
and from the information available at the time, the cost of the project
is estimated to be approximately $18,900,000.

TCEQ Internal Control No. 01052007-D04; GGP-Bridgeland, L.P.
(the "Petitioner") �led a petition for creation of Harris County Munici-
pal Utility District No. 488 (the "District") with the Texas Commission
on Environmental Quality (TCEQ). The petition was �led pursuant to
Article XVI, Section 59 of the Constitution of the State of Texas; Chap-
ters 49 and 54 of the Texas Water Code; 30 Texas Administrative Code
Chapter 293; and the procedural rules of the TCEQ. The petition states
the following: (1) the Petitioner is the owner of a majority in value of
the land to be included in the proposed District; (2) there is one lien
holder, Capital Farm Credit, FLCA, on the property to be included
in the proposed District, and the Petitioner has provided the TCEQ
with evidence of lien holder’s consent to the creation of the proposed
District; (3) the proposed District will contain approximately 1,225.21
acres located in Harris County, Texas; and (4) the proposed District is
within the extraterritorial jurisdiction of the City of Houston, Texas.
By Ordinance No. 2006-1127, effective November 14, 2006, the City
of Houston, Texas, gave its consent to the creation of the proposed
District. According to the petition, the Petitioner has conducted a pre-
liminary investigation to determine the cost of the project and from the
information available at the time, the cost of the project is estimated

IN ADDITION April 20, 2007 32 TexReg 2307



to be approximately $71,800,000 for water, wastewater and drainage
facilities, and $7,490,000 for recreational facilities.

TCEQ Internal Control No. 01052007-D05; GGP-Bridgeland, L.P.
(the "Petitioner") �led a petition for creation of Harris County Munici-
pal Utility District No. 489 (the "District") with the Texas Commission
on Environmental Quality (TCEQ). The petition was �led pursuant to
Article XVI, Section 59 of the Constitution of the State of Texas; Chap-
ters 49 and 54 of the Texas Water Code; 30 Texas Administrative Code
Chapter 293; and the procedural rules of the TCEQ. The petition states
the following: (1) the Petitioner is the owner of a majority in value of
the land to be included in the proposed District; (2) there is one lien
holder, Capital Farm Credit, FLCA, on the property to be included
in the proposed District, and the Petitioner has provided the TCEQ
with evidence of lien holder’s consent to the creation of the proposed
District; (3) the proposed District will contain approximately 1,202.14
acres located in Harris County, Texas; and (4) the proposed District is
within the extraterritorial jurisdiction of the City of Houston, Texas.
By Ordinance No. 2006-1128, effective November 14, 2006, the City
of Houston, Texas, gave its consent to the creation of the proposed
District. According to the petition, the Petitioner has conducted a pre-
liminary investigation to determine the cost of the project and from the
information available at the time, the cost of the project is estimated
to be approximately $66,980,000 for water, wastewater and drainage
facilities, and $6,630,000 for recreational facilities.

TCEQ Internal Control No. 01052007-D06; GGP-Bridgeland, L.P.
(the "Petitioner") �led a petition for creation of Harris County Munic-
ipal Utility District No. 490 (the "District") with the Texas Commis-
sion on Environmental Quality (TCEQ). The petition was �led pur-
suant to Article XVI, Section 59 of the Constitution of the State of
Texas; Chapters 49 and 54 of the Texas Water Code; 30 Texas Admin-
istrative Code Chapter 293; and the procedural rules of the TCEQ. The
petition states the following: (1) the Petitioner is the owner of a ma-
jority in value of the land to be included in the proposed District; (2)
there is one lien holder, Capital Farm Credit, FLCA, on the property
to be included in the proposed District, and the Petitioner has provided
the TCEQ with evidence of lien holder’s consent to the creation of the
proposed District; (3) the proposed District will contain approximately
1,304.51 acres located in Harris County, Texas; and (4) the proposed
District is within the extraterritorial jurisdiction of the City of Houston,
Texas. By Ordinance No. 2006-1176, effective December 5, 2006, the
City of Houston, Texas, gave its consent to the creation of the proposed
District. According to the petition, the Petitioner has conducted a pre-
liminary investigation to determine the cost of the project and from the
information available at the time, the cost of the project is estimated
to be approximately $60,760,000 for water, wastewater and drainage
facilities, and $6,280,000 for recreational facilities.

TCEQ Internal Control No. 01052007-D07; GGP-Bridgeland, L.P.
(the "Petitioner") �led a petition for creation of Harris County Munic-
ipal Utility District No. 491 (the "District") with the Texas Commis-
sion on Environmental Quality (TCEQ). The petition was �led pur-
suant to Article XVI, Section 59 of the Constitution of the State of
Texas; Chapters 49 and 54 of the Texas Water Code; 30 Texas Admin-
istrative Code Chapter 293; and the procedural rules of the TCEQ. The
petition states the following: (1) the Petitioner is the owner of a ma-
jority in value of the land to be included in the proposed District; (2)
there is one lien holder, Capital Farm Credit, FLCA, on the property
to be included in the proposed District, and the Petitioner has provided
the TCEQ with evidence of lien holder’s consent to the creation of the
proposed District; (3) the proposed District will contain approximately
1,451.15 acres located in Harris County, Texas; and (4) the proposed
District is within the extraterritorial jurisdiction of the City of Houston,
Texas. By Ordinance No. 2006-1177, effective December 5, 2006, the
City of Houston, Texas, gave its consent to the creation of the proposed

District. According to the petition, the Petitioner has conducted a pre-
liminary investigation to determine the cost of the project and from the
information available at the time, the cost of the project is estimated
to be approximately $81,690,000 for water, wastewater and drainage
facilities, and $7,770,000 for recreational facilities.

TCEQ Internal Control No. 01052007-D08; GGP-Bridgeland, L.P.
(the "Petitioner") �led a petition for creation of Harris County Munic-
ipal Utility District No. 492 (the "District") with the Texas Commis-
sion on Environmental Quality (TCEQ). The petition was �led pur-
suant to Article XVI, Section 59 of the Constitution of the State of
Texas; Chapters 49 and 54 of the Texas Water Code; 30 Texas Admin-
istrative Code Chapter 293; and the procedural rules of the TCEQ. The
petition states the following: (1) the Petitioner is the owner of a ma-
jority in value of the land to be included in the proposed District; (2)
there is one lien holder, Capital Farm Credit, FLCA, on the property
to be included in the proposed District, and the Petitioner has provided
the TCEQ with evidence of lien holder’s consent to the creation of the
proposed District; (3) the proposed District will contain approximately
1,051.81 acres located in Harris County, Texas; and (4) the proposed
District is within the extraterritorial jurisdiction of the City of Houston,
Texas. By Ordinance No. 2006-1178, effective December 5, 2006, the
City of Houston, Texas, gave its consent to the creation of the proposed
District. According to the petition, the Petitioner has conducted a pre-
liminary investigation to determine the cost of the project and from the
information available at the time, the cost of the project is estimated
to be approximately $70,330,000 for water, wastewater and drainage
facilities, and $6,570,000 for recreational facilities.

TCEQ Internal Control No. 12112006-D02; Headwaters Development
Co. and E.E. Townes Family Trust (the "Petitioners") �led a petition
for creation of Headwaters Municipal Utility District of Hays County
(the "District") with the Texas Commission on Environmental Quality
(TCEQ). The petition was �led pursuant to Article XVI, Section 59 of
the Constitution of the State of Texas; Chapters 49 and 54 of the Texas
Water Code; 30 Texas Administrative Code Chapter 293; and the pro-
cedural rules of the TCEQ. The petition states the following: (1) the
Petitioners are the owner of more than 50% of value of the land to be
included in the proposed District; (2) there is one lienholder, Prosperity
Bank, on the property to be included in the proposed District, and the
Petitioner has provided a certi�cate of lien holders consent; (3) the pro-
posed District will contain approximately 1,504 acres located in Hays
County, Texas; and (4) the proposed District is within the extraterrito-
rial jurisdiction of the City of Dripping Springs, Texas, and no portion
of land within the proposed District is within the corporate limits or ex-
traterritorial jurisdiction of any other city, town or village in Texas. By
Resolution No. 2005-4, effective January 11, 2005, the City of Drip-
ping Springs, Texas, gave its consent to the creation of the proposed
District. According to the petition, the Petitioners have conducted a
preliminary investigation to determine the cost of the project and from
the information available at the time, the cost of the project is estimated
to be approximately $40,000,000.

INFORMATION SECTION

The TCEQ may grant a contested case hearing on the petition if a writ-
ten hearing request is �led within 30 days after the newspaper publica-
tion of the notice. To request a contested case hearing, you must submit
the following: (1) your name (or for a group or association, an of�cial
representative), mailing address, daytime phone number, and fax num-
ber, if any; (2) the name of the Petitioner and the TCEQ Internal Control
Number; (3) the statement "I/we request a contested case hearing"; (4) a
brief description of how you would be affected by the petition in a way
not common to the general public; and (5) the location of your property
relative to the proposed District’s boundaries. You may also submit
your proposed adjustments to the petition. Requests for a contested
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case hearing must be submitted in writing to the Of�ce of the Chief
Clerk at the address provided in the information section below. The
Executive Director may approve the petition unless a written request
for a contested case hearing is �led within 30 days after the newspaper
publication of this notice. If a hearing request is �led, the Executive
Director will not approve the petition and will forward the petition and
hearing request to the TCEQ Commissioners for their consideration at
a scheduled Commission meeting. If a contested case hearing is held,
it will be a legal proceeding similar to a civil trial in state district court.
Written hearing requests should be submitted to the Of�ce of the Chief
Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, TX 78711-3087. For
information concerning the hearing process, please contact the Public
Interest Counsel, MC 103, at the same address. For additional informa-
tion, individual members of the general public may contact the Districts
Review Team, at (512) 239-4691. Si desea información en Español,
puede llamar al (512) 239-0200. General information regarding TCEQ
can be found at our web site at www.tceq.state.tx.us.

TRD-200701374
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: April 11, 2007

Notice of Request for Nominations for One Individual to Serve
on the Municipal Solid Waste Management and Resource
Recovery Advisory Council

The Texas Commission on Environmental Quality (TCEQ) is request-
ing nominations for one individual who is an elected county of�cial
in Texas to serve on the Municipal Solid Waste Management and Re-
source Recovery Advisory Council (Council).

The appointment will be made by the TCEQ commissioners. The po-
sition will expire on August 31, 2011.

The Council was created by the 69th Legislature in 1983. Members
represent various interests; i.e., city and county solid waste agencies,
public solid waste district or authority, commercial solid waste land-
�ll operators, planning regions, an environmentalist, city and county
of�cials, �nancial advisor, registered waste tire processor, professional
engineer, solid waste professional, composting/recycling manager, and
two general public representatives.

Upon request from the TCEQ commissioners, the Council reviews and
evaluates the effect of state policies and programs on municipal solid
waste management; makes recommendations on matters relating to
municipal solid waste management; recommends legislation to encour-
age the ef�cient management of municipal solid waste; recommends
policies for the use, allocation, or distribution of the planning fund;
and recommends special studies and projects to further the effective-
ness of municipal solid waste management and recovery for the state
of Texas.

The Council members are required by law to hold at least one meeting
every three months. The meetings usually last one full day and are held
in Austin, Texas. Limited travel funds may be available.

To nominate an individual: 1) ensure the individual is quali�ed for
the position; 2) submit a biographical summary which includes work
experience; and 3) provide the nominee a copy of this request. The
nominee needs to submit a letter indicating his/her agreement to serve,
if appointed.

The deadline for written nominations and letters from nominees must
be received by the TCEQ by 5:00 p.m., on May 18, 2007. The ap-

pointments will be considered at the commissioner’s meeting in Austin,
Texas.

Please submit all correspondence to: Steve Hutchinson, Waste Per-
mits Division, Texas Commission on Environmental Quality, P.O. Box
13087, MC-126, Austin, Texas 78711-3087 or fax (512) 239-2007.
Questions regarding the Council can be directed to Mr. Hutchinson
at (512) 239-6716, or E-mail address: shutchin@tceq.state.tx.us.

TRD-200701344
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: April 10, 2007

Notice of Water Rights Applications

Notice issued April 5, 2007

APPLICATION NO. 12132; Robert Johns and Jill Johns, 5160 FM
195, Paris, Texas 75462, Applicant, have applied for a Water Use Per-
mit to divert 14 acre-feet of water per year from Sixmile Creek, Red
River Basin, for storage in an existing, off-channel reservoir for subse-
quent agricultural (irrigation) purposes in Lamar County. The applica-
tion was received on December 11, 2006. Additional information was
received on February 16, 2007. The application was declared adminis-
tratively complete and accepted for �ling with the Of�ce of the Chief
Clerk on February 23, 2007. Written public comments and requests for
a public meeting should be received in the Of�ce of Chief Clerk, at the
address provided in the information section below, within 30 days of
the date of newspaper publication of the notice.

INFORMATION SECTION

To view the complete issued notice, view the notice on our web site at
www.tceq.state.tx.us/comm_exec/cc/pub_notice.html or call the Of�ce
of the Chief Clerk at (512) 239-3300 to obtain a copy of the complete
notice. When searching the web site, type in the issued date range
shown at the top of this document to obtain search results.

A public meeting is intended for the taking of public comment, and is
not a contested case hearing.

The Executive Director can consider approval of an application unless
a written request for a contested case hearing is �led. To request a con-
tested case hearing, you must submit the following: (1) your name (or
for a group or association, an of�cial representative), mailing address,
daytime phone number, and fax number, if any: (2) applicant’s name
and permit number; (3) the statement "[I/we] request a contested case
hearing"; and (4) a brief and speci�c description of how you would be
affected by the application in a way not common to the general public.
You may also submit any proposed conditions to the requested applica-
tion which would satisfy your concerns. Requests for a contested case
hearing must be submitted in writing to the TCEQ Of�ce of the Chief
Clerk at the address provided in the information section below.

If a hearing request is �led, the Executive Director will not issue the re-
quested permit and may forward the application and hearing request to
the TCEQ Commissioners for their consideration at a scheduled Com-
mission meeting.

Written hearing requests, public comments or requests for a public
meeting should be submitted to the Of�ce of the Chief Clerk, MC 105,
TCEQ, P.O. Box 13087, Austin, TX 78711 3087. For information con-
cerning the hearing process, please contact the Public Interest Counsel,
MC 103, at the same address. For additional information, individual
members of the general public may contact the Of�ce of Public Assis-
tance at 1 800 687 4040. General information regarding the TCEQ can
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be found at our web site at www.tceq.state.tx.us. Si desea información
en Español, puede llamar al 1-800-687-4040.

TRD-200701373
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: April 11, 2007

Proposal for Decision

The State Of�ce of Administrative Hearings issued a Proposal for De-
cision and Order to the Texas Commission on Environmental Quality
on April 10, 2007, in the matter of the Executive Director of the Texas
Commission on Environmental Quality, Petitioner v. Millenium Gaso-
line Corporation dba Amos Shell; SOAH Docket No. 582-07-0268;
TCEQ Docket No. 2004-0085-PST-E. The commission will consider
the Administrative Law Judge’s Proposal for Decision and Order re-
garding the enforcement action against Millenium Gasoline Corpora-
tion dba Amos Shell on a date and time to be determined by the Of�ce
of the Chief Clerk in Room 201S of Building E, 12100 N. Interstate
35, Austin, Texas. This posting is Notice of Opportunity to Comment
on the Proposal for Decision and Order. The comment period will
end 30 days from date of this publication. Written public comments
should be submitted to the Of�ce of the Chief Clerk, MC-105, TCEQ,
P.O. Box 13087, Austin, Texas 78711-3087. If you have any questions
or need assistance, please contact Paul Munguia, Of�ce of the Chief
Clerk, (512) 239-3300.

TRD-200701376
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: April 11, 2007

Golden Crescent Workforce Development Board
Request for Applications Package

INTRODUCTION

The Golden Crescent Workforce Development Board (Board) is seek-
ing Providers of ancillary services, i.e., workshops, seminars, motiva-
tional activities, and continuing education classes for job seekers, cur-
rently employed workers, dislocated workers, youths, employers and
Board/Center staff. Locations for workshops will be the responsibil-
ity of the Texas Workforce Solutions of the Golden Crescent (Center).
Client workshops may be held at the Center or other designated facil-
ities in Calhoun, DeWitt, Goliad, Gonzales, Jackson, Lavaca and Vic-
toria Counties.

WHO CAN APPLY?

Bidders may be individuals, governmental units, public or private non-
pro�t entities, or private for-pro�t businesses.

All service providers will be required to authorize a criminal back-
ground check through the Texas Department of Public Safety to ensure
the safety of our clients, staff, and facilities.

CONTACT PERSON

The Board is not responsible for the accuracy of information obtained
from sources other than the authorized contact person for this procure-
ment. Communication with any Board staff person or board member,
other than the contact person for this procurement in reference to this
Request for Applications (RFAs) is prohibited unless prior written ap-

proval is obtained from the contact person, Laura G. Sanders. Failure
to follow this provision may be grounds for disquali�cation of the ap-
plication, at the sole discretion of the Board.

Please direct all questions regarding this procurement no later than
5/4/2007 to:

Laura G. Sanders, Executive Director

Golden Crescent Workforce Development Board

Phone: (361) 576-5872

Fax: (361) 573-0225

e-mail: laura.sanders@twc.state.tx.us

P.O. Box 1936

Victoria, TX 77902

or

120 South Main #501

Victoria, TX 77901

TRD-200701372
Laura Sanders
Executive Director
Golden Crescent Workforce Development Board
Filed: April 11, 2007

Of�ce of the Governor
Request for Grant Applications (RFA) for the Drug Court
Program

The Criminal Justice Division (CJD) of the Governor’s Of�ce is solic-
iting applications for projects that support eligible drug court programs
during the state �scal year 2008 grant cycle.

Purpose: The purpose of the Drug Court Program is to support drug
courts as de�ned in Chapter 469 of the Texas Health and Safety Code,
which incorporate the following ten essential characteristics:

(1) The integration of alcohol and other drug treatment services in the
processing of cases in the judicial system;

(2) The use of a non-adversarial approach involving prosecutors and
defense attorneys to promote public safety and to protect the due
process rights of program participants;

(3) Early identi�cation and prompt placement of eligible participants
in the program;

(4) Access to a continuum of alcohol, drug, and other related treatment
and rehabilitative services;

(5) Monitoring of abstinence through weekly alcohol and other drug
testing;

(6) A coordinated strategy to govern program responses to participants’
compliance;

(7) Ongoing judicial interaction with program participants;

(8) Monitoring and evaluation of program goals and effectiveness;

(9) Continuing interdisciplinary education to promote effective pro-
gram planning, implementation, and operations; and

(10) Development of partnerships with public agencies and community
organizations.

Funding Levels: None.
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Required Match: None.

Available Funding: State funding is authorized for these projects from
amounts appropriated from the State of Texas General Revenue Fund.

Standards: Grantees must comply with the standards applicable to this
funding source cited in the Texas Administrative Code (1 TAC Chap-
ter 3), and all statutes, requirements, and guidelines applicable to this
funding.

Prohibitions: Grant funds may not be used to support the following
services, activities, and costs:

(1) proselytizing or sectarian worship;

(2) lobbying;

(3) vehicles or equipment for government agencies that are for general
agency use;

(4) weapons, ammunition, explosives or military vehicles;

(5) admission fees or tickets to any amusement park, recreational ac-
tivity or sporting event;

(6) promotional gifts;

(7) food, meals, beverages, or other refreshments unless the expense
is for a working event where full participation by participants man-
dates the provision of food and beverages and the event is not related
to amusement and/or social activities in any way;

(8) membership dues for individuals;

(9) any expense or service that is readily available at no cost to the grant
project or that is provided by other federal, state or local funds (e.g.,
supplanting).

(10) fundraising;

(11) construction;

(12) medical services; and

(13) transportation, lodging, per diem or any related costs for partici-
pants, who attend training developed or coordinated using grant funds;
and

Eligible Applicants: Counties.

Requirements:

(1) The presiding judge of a drug court funded under this RFA must be
an active judge holding elective of�ce or a master. Persons eligible for
appointment may not be a former or retired judicial of�cer.

(2) Pursuant to Texas Health and Safety Code, §469.006, counties with
populations of more than 550,000 are required to establish a drug court.
Applicants from these counties must:

(a) apply to the federal government for any funds available to pay the
costs of the program; and

(b) have at least 100 participants during the �rst four months of opera-
tion. Applicants who do not achieve required participation levels may
have their CJD grants reduced or terminated. Failure to comply may
also result in all grant payments for all CJD grant projects awarded to
the county being placed on temporary hold.

(3) Applicants may apply to use state drug court funds to provide a
portion of the required cash match for federal drug court grants.

Project Period: Grant-funded projects must begin on or after September
1, 2007, and expire on or before August 31, 2008.

Application Process: Applicants must access CJD’s grant management
website at https://cjdonline.governor.state.tx.us to register and apply
for funding.

Preferences: Preference will be given to mandated drug courts under
Texas Health and Safety Code, §469.006.

Closing Date for Receipt of Applications: All applications must be
submitted via CJD’s grant management website on or before May 15,
2007.

Selection Process: Applications will be reviewed by CJD staff mem-
bers or a group selected by the executive director of CJD. CJD will
make all �nal funding decisions based on eligibility, reasonableness of
the project, availability of funding, and cost-effectiveness.

Contact Person: If additional information is needed, contact Whitney
Stark at whitney.stark@governor.state.tx.us or at (512) 463-1919.

TRD-200701364
Christopher Burnett
Assistant General Counsel
Of¿ce of the Governor
Filed: April 11, 2007

Texas Health and Human Services Commission
Public Notice - State Children’s Health Insurance Program
(CHIP)

The Texas Health and Human Services Commission (HHSC) an-
nounces its intent to submit Amendment 17 to the Texas State Plan
for the State Children’s Health Insurance Program (CHIP) under Title
XXI of the Social Security Act. The proposed effective date of this
amendment is May 1, 2007.

The purpose of this amendment is to clarify the CHIP enrollment pro-
cedures as conducted by HHSC and its administrative services contrac-
tor. This amendment also transitions the responsibility for processing
CHIP Requests for Review from the administrative services contrac-
tor to HHSC staff. In the current state plan, the administrative services
contractor receives and processes requests for review of adverse deter-
minations. Under the amended state plan, HHSC staff will receive and
process requests for review. This amendment also updates statutory
references based on recodi�cation of Texas Insurance Code provisions
effective April 1, 2007.

HHSC anticipates that the proposed amendment to the state plan will
result in annual aggregate spending of approximately $340,314 for Fed-
eral �scal year (FFY) 2007, with approximately $246,898, in federal
funds and approximately $93,416, in state general revenue, and annual
aggregate spending of approximately $702,787, for FFY 2008, with ap-
proximately $508,607, in federal funds and approximately $194,180,
in state general revenue.

For additional information, please contact Kendra Sippel in the
Acute Care Policy Development unit for the Medicaid and CHIP
Division by telephone at (512) 491-5594 or by e-mail at kendra.sip-
pel@hhsc.state.tx.us.

TRD-200701379
Steve Aragón
Chief Counsel
Texas Health and Human Services Commission
Filed: April 11, 2007

Texas Higher Education Coordinating Board
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Request for Proposals: Facilitation of Development and
Implementation of College Readiness Standards

PURPOSE:

The Texas Higher Education Coordinating Board (hereinafter referred
to as THECB or Coordinating Board) is requesting Proposals from
Quali�ed Applicants (see subsection 5.3 of the RFP) to facilitate the
process of developing College Readiness Standards (see De�nition
2.1.3 of the RFP). Additionally, the Quali�ed Applicant will:

1. develop, implement, analyze, and report on a structured review
process of Texas course syllabi of representative entry-level courses;

2. select best models from syllabi collected during Phase I to obtain
additional material on classroom assignments and student responses to
provide models for statewide dissemination and professional develop-
ment; and

3. use materials collected as part of "2" and "3" above to facilitate a
process by which college readiness standards can be used to develop
high school senior assignments that can be used for diagnostic and other
purposes.

AWARDING OF CONTRACT

Agreement/Contract will be negotiated with an entity that is selected
from among the Applicants that are determined through the evalua-
tion process to have a successful Proposal. Submission of a Proposal
confers no rights of Applicant to an award or to a subsequent Con-
tract/Agreement, if there is one. The issuance of this RFP does not
guarantee that a Contract/Agreement will ever be awarded. THECB
reserves the right to amend the terms and provisions of the RFP; ne-
gotiate with Applicant; add, delete, or modify the Contract/Agreement
and/or the terms of Proposal submitted; extend the deadline for submis-
sion of Proposal; or withdraw the RFP entirely for any reason solely at
THECB’s discretion. An individual Proposal may be rejected if it fails
to meet any requirement of this RFP. THECB may seek clari�cation
from Applicant at any time, and failure to respond within a reasonable
time frame is cause for rejection of a Proposal.

INQUIRIES

All inquiries shall be directed to Laurie Frederick, Program Special-
ist, at Laurie.Frederick@thecb.state.tx.us. Applicant must not discuss
a Proposal(s) with any other state employee unless authorized by one
of the Points of Contact. Questions must be submitted in writing and
received no later than April 20, 2007 at 5:00 p.m. C.S.T. All responses
by THECB must be in writing in order to be binding. Any information
deemed by THECB to be important and of general interest or which
modify requirements shall be sent to all recipients of the RFP in the
form of an addendum. To review the entire RFP, please go to the fol-
lowing link, http://esbd.tbpc.state.tx.us.

CLOSING DATE: April 26, 2007.

TRD-200701304
Bill Franz
General Counsel
Texas Higher Education Coordinating Board
Filed: April 5, 2007

Texas Department of Insurance
Company Licensing

Application for admission to the State of Texas by MILWAUKEE CA-
SUALTY INSURANCE CO., a foreign �re and/or casualty company.
The home of�ce is in Brook�eld, Wisconsin.

Application for admission to the State of Texas by TEXAS FARM BU-
REAU CASUALTY INSURANCE COMPANY, a domestic �re and/or
casualty company. The home of�ce is in Waco, Texas.

Application for admission to the State of Texas by MASON TITLE
INSURANCE COMPANY, INC., a foreign title company. The home
of�ce is in Tampa, Florida.

Application for admission to the State of Texas by PMI GUARANTY
CO., a foreign �re and/or casualty company. The home of�ce is in
Jersey City, New Jersey.

Application for admission to the State of Texas by ROCKWOOD
CASUALTY INSURANCE COMPANY, a foreign �re and/or casualty
company. The home of�ce is in Rockwood, Pennsylvania.

Any objections must be �led with the Texas Department of Insurance,
within twenty (20) calendar days from the date of the Texas Regis-
ter publication, addressed to the attention of Godwin Ohaechesi, 333
Guadalupe Street, M/C 305-2C, Austin, Texas 78701.

TRD-200701368
Gene C. Jarmon
Chief Clerk and General Counsel
Texas Department of Insurance
Filed: April 11, 2007

Third Party Administrator Applications

The following third party administrator (TPA) applications have been
�led with the Texas Department of Insurance and are under considera-
tion.

Application of REGIONAL INSURANCE SERVICE COMPANY,
INC., a foreign third party administrator. The home of�ce is WI-
CHITA, KANSAS.

Any objections must be �led within 20 days after this notice is pub-
lished in the Texas Register, addressed to the attention of Matt Ray,
MC 107-1A, 333 Guadalupe, Austin, Texas 78701.

TRD-200701367
Gene C. Jarmon
Chief Clerk and General Counsel
Texas Department of Insurance
Filed: April 11, 2007

Texas Lottery Commission
Instant Game Number 772 "Payday Bonus"

1.0 Name and Style of Game.

A. The name of Instant Game No. 772 is "PAYDAY BONUS". The
play style is "Row/column/diagonal with auto win".

1.1 Price of Instant Ticket.

A. Tickets for Instant Game No. 772 shall be $1.00 per ticket.

1.2 De�nitions in Instant Game No. 772.

A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol - The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each Play
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Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: 1, 2, 3, 4, 5, 6,
7, 8, 9, STACK OF BILLS SYMBOL, 1 TIMES SYMBOL, 5 TIMES
SYMBOL, $1.00, $2.00, $4.00, $5.00, $10.00, $20.00, $50.00, $100,
$500 and $1,000.

D. Play Symbol Caption - The printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
veri�es each Play Symbol is as follows:

E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-

idation purposes and cannot be used to play the game. The possible
validation codes are:

Low-tier winning tickets use the required codes listed in Figure 2. Non-
winning tickets and high-tier tickets use a non-required combination of
the required codes listed in Figure 2 with the exception of ∅ , which will
only appear on low-tier winners and will always have a slash through
it.

F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are the
Validation Number. The Serial Number is positioned beneath the bot-
tom row of play data in the scratched-off play area. The Serial Number
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is for validation purposes and cannot be used to play the game. The
format will be: 0000000000000.

G. Low-Tier Prize - A prize of $1.00, $2.00, $4.00, $5.00, $10.00 or
$20.00.

H. Mid-Tier Prize - A prize of $50.00, $100 or $500.

I. High-Tier Prize - A prize of $1,000.

J. Bar Code - A 22 (twenty-two) character interleaved two (2) of �ve
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (772), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 001 and end
with 150 within each pack. The format will be: 772-0000001-001.

L. Pack - A pack of "PAYDAY BONUS" Instant Game tickets contains
150 tickets, packed in plastic shrink-wrapping and fanfolded in pages
of �ve (5). Tickets 001 to 005 will be on the top page; tickets 006 to
010 on the next page; etc.; and tickets 146 to 150 will be on the last
page with backs exposed. Ticket 001 will be folded over so the front
of ticket 001 and 010 will be exposed.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"PAYDAY BONUS" Instant Game No. 772 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "PAYDAY BONUS" Instant Game is determined
once the latex on the ticket is scratched off to expose 11 (eleven) Play
Symbols. If a player reveals 3 (three) stack of bills symbols in any one
row, column or diagonal, the player wins the prize in the PRIZE BOX.
The player scratches the BONUS BOX for a chance to win 5 (�ve)
TIMES the prize won. No portion of the display printing nor any ex-
traneous matter whatsoever shall be usable or playable as a part of the
Instant Game.

2.1 Instant Ticket Validation Requirements.

A. To be a valid Instant Game ticket, all of the following requirements
must be met:

1. Exactly 11 (eleven) Play Symbols must appear under the latex over-
print on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless speci�ed, and each Play Symbol must agree with its Play
Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink except for
dual image games;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on �le at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly 11
(eleven) Play Symbols under the latex overprint on the front portion of
the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;

16. Each of the 11 (eleven) Play Symbols must be exactly one of those
described in Section 1.2.C of these Game Procedures;

17. Each of the 11 (eleven) Play Symbols on the ticket must be printed
in the Symbol font and must correspond precisely to the artwork on
�le at the Texas Lottery; the ticket Serial Numbers must be printed in
the Serial font and must correspond precisely to the artwork on �le at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on �le at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on �le at the Texas Lottery;
and

19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any con�dential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets will not have identical play data,
spot for spot.

B. Only the STACK OF BILLS play symbol will appear 3 times in a
row, column or diagonal.

C. There will be a minimum of 4 STACK OF BILLS play symbols on
non-winners.
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D. There will be no more than 2 identical play symbols other than the
STACK OF BILLS play symbol on a ticket.

2.3 Procedure for Claiming Prizes.

A. To claim a "PAYDAY BONUS" Instant Game prize of $1.00, $2.00,
$4.00, $5.00, $10.00, $20.00, $50.00, $100 or $500, a claimant shall
sign the back of the ticket in the space designated on the ticket and
present the winning ticket to any Texas Lottery Retailer. The Texas
Lottery Retailer shall verify the claim and, if valid, and upon presen-
tation of proper identi�cation, make payment of the amount due the
claimant and physically void the ticket; provided that the Texas Lot-
tery Retailer may, but is not, in some cases, required to pay a $50.00,
$100 or $500 ticket. In the event the Texas Lottery Retailer cannot ver-
ify the claim, the Texas Lottery Retailer shall provide the claimant with
a claim form and instruct the claimant on how to �le a claim with the
Texas Lottery. If the claim is validated by the Texas Lottery, a check
shall be forwarded to the claimant in the amount due. In the event
the claim is not validated, the claim shall be denied and the claimant
shall be noti�ed promptly. A claimant may also claim any of the above
prizes under the procedure described in Section 2.3.B and Section 2.3.C
of these Game Procedures.

B. To claim a "PAYDAY BONUS" Instant Game prize of $1,000, the
claimant must sign the winning ticket and present it at one of the Texas
Lottery’s Claim Centers. If the claim is validated by the Texas Lottery,
payment will be made to the bearer of the validated winning ticket
for that prize upon presentation of proper identi�cation. When paying
a prize of $600 or more, the Texas Lottery shall �le the appropriate
income reporting form with the Internal Revenue Service (IRS) and
shall withhold federal income tax at a rate set by the IRS if required. In
the event that the claim is not validated by the Texas Lottery, the claim
shall be denied and the claimant shall be noti�ed promptly.

C. As an alternative method of claiming a "PAYDAY BONUS" In-
stant Game prize, the claimant must sign the winning ticket, thoroughly
complete a claim form, and mail both to: Texas Lottery Commission,
Post Of�ce Box 16600, Austin, Texas 78761-6600. The risk of send-
ing a ticket remains with the claimant. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be noti�ed promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a suf�cient amount from the winnings of a person who has
been �nally determined to be:

1. delinquent in the payment of a tax or other money collected by the
Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General;

3. delinquent in reimbursing the Texas Health and Human Services
Commission for a bene�t granted in error under the food stamp pro-
gram or the program of �nancial assistance under Chapter 31, Human
Resources Code;

4. in default on a loan made under Chapter 52, Education Code; or

5. in default on a loan guaranteed under Chapter 57, Education Code.

E. If a person is indebted or owes delinquent taxes to the State, other
than those speci�ed in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a �nal determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the bene�t of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the age
of 18 years is entitled to a cash prize of less than $600 from the "PAY-
DAY BONUS" Instant Game, the Texas Lottery shall deliver to an adult
member of the minor’s family or the minor’s guardian a check or war-
rant in the amount of the prize payable to the order of the minor.

2.6 If a person under the age of 18 years is entitled to a cash prize
of more than $600 from the "PAYDAY BONUS" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.

2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner speci�ed in these Game
Procedures and on the back of each ticket, shall be forfeited.

2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of an
Instant Game ticket in the space designated, a ticket shall be owned by
the physical possessor of said ticket. When a signature is placed on the
back of the ticket in the space designated, the player whose signature
appears in that area shall be the owner of the ticket and shall be entitled
to any prize attributable thereto. Notwithstanding any name or names
submitted on a claim form, the Executive Director shall make payment
to the player whose signature appears on the back of the ticket in the
space designated. If more than one name appears on the back of the
ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
10,080,000 tickets in the Instant Game No. 772. The approximate
number and value of prizes in the game are as follows:
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 772 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 772, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all �nal decisions of the Executive Director.

TRD-200701321
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: April 9, 2007

Public Comment Hearing

A public hearing to receive public comments regarding proposed new
16 TAC §402.204, relating to Prohibited Price Fixing will be held on
Wednesday, May 2, 2007, at 9:00 a.m. at the Texas Lottery Commis-
sion, Commission Auditorium, First Floor, 611 E. Sixth Street, Austin,
Texas 78701. Persons requiring any accommodation for a disability
should notify Michelle Guerrero, Executive Assistant to the General
Counsel, Texas Lottery Commission at (512) 344-5113 at least 72 hours
prior to the public hearing.

TRD-200701309
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: April 9, 2007

Public Utility Commission of Texas
Announcement of Application for an Amendment to a
State-Issued Certi�cate of Franchise Authority

The Public Utility Commission of Texas received an application on
April 5, 2007, for an amendment to a state-issued certi�cate of fran-
chise authority (CFA), pursuant to §§66.001 - 66.016 of the Public Util-
ity Regulatory Act (PURA).

Project Title and Number: Application of Northland Cable Television,
Incorporated for an Amendment to its State-Issued Certi�cate of Fran-
chise Authority, Project Number 34116 before the Public Utility Com-
mission of Texas.

Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or toll
free at 1-800-735-2989. All inquiries should reference Project Num-
ber 34116.

TRD-200701338
Adriana A. Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: April 10, 2007

Notice of Intent to File LRIC Study Pursuant to P.U.C.
Substantive Rule §26.214

Notice is given to the public of the �ling on April 5, 2007, with the
Public Utility Commission of Texas (Commission), a notice of intent
to �le a long run incremental cost (LRIC) study pursuant to P.U.C.
Substantive Rule §26.214. The Applicant will �le the LRIC study on
April 16, 2007.
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Docket Title and Number: Application of CenturyTel of Lake Dallas,
Incorporated for Approval of LRIC Study for 90-Day Promotion of Ad-
ditional Lines, Custom Calling Features, Access Line Winback, Caller
ID Plus, Caller ID Extra, Access Line Move, and 256K High Speed
Internet Bundle Pursuant to P.U.C. Substantive Rule §26.214, Docket
Number 34112.

Any party that demonstrates a justiciable interest may �le with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 34112. Written
comments or recommendations should be �led no later than 45 days af-
ter the date of a suf�cient study and should be �led at the Public Utility
Commission of Texas, by mail at P.O. Box 13326, Austin, Texas 78711-
3326, or by phone at (512) 936-7120 or toll free at 1-888-782-8477.
Hearing and speech-impaired individuals with text telephones (TTY)
may contact the commission at (512) 936-7136 or toll free 1-800-735-
2989. All comments should reference Docket Number 34112.

TRD-200701334
Adriana A. Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: April 10, 2007

Notice of Intent to File LRIC Study Pursuant to P.U.C.
Substantive Rule §26.214

Notice is given to the public of the �ling on April 5, 2007, with the
Public Utility Commission of Texas (commission), a notice of intent
to �le a long run incremental cost (LRIC) study pursuant to P.U.C.
Substantive Rule §26.214. The Applicant will �le the LRIC study on
April 16, 2007.

Docket Title and Number: Application of CenturyTel of Northwest
Louisiana, Incorporated for Approval of LRIC Study for 90-Day Pro-
motion of Additional Lines, Custom Calling Features, Access Line
Winback, and 256K High Speed Internet Bundle Pursuant to P.U.C.
Substantive Rule §26.214, Docket Number 34113.

Any party that demonstrates a justiciable interest may �le with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 34113. Written
comments or recommendations should be �led no later than 45 days af-
ter the date of a suf�cient study and should be �led at the Public Utility
Commission of Texas, by mail at P.O. Box 13326, Austin, Texas 78711-
3326, or by phone at (512) 936-7120 or toll free at 1-888-782-8477.
Hearing and speech-impaired individuals with text telephones (TTY)
may contact the commission at (512) 936-7136 or toll free 1-800-735-
2989. All comments should reference Docket Number 34113.

TRD-200701335
Adriana A. Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: April 10, 2007

Notice of Intent to File LRIC Study Pursuant to P.U.C.
Substantive Rule §26.214

Notice is given to the public of the �ling on April 5, 2007, with the
Public Utility Commission of Texas (commission), a notice of intent
to �le a long run incremental cost (LRIC) study pursuant to P.U.C.
Substantive Rule §26.214. The Applicant will �le the LRIC study on
April 16, 2007.

Docket Title and Number: Application of CenturyTel of Port Aransas,
Incorporated for Approval of LRIC Study for 90-Day Promotion of Ad-
ditional Lines, Custom Calling Features, Access Line Winback, Caller
ID Plus, Caller ID Extra, Access Line Move, and 256K High Speed
Internet Bundle Pursuant to P.U.C. Substantive Rule §26.214, Docket
Number 34114.

Any party that demonstrates a justiciable interest may �le with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 34114. Written
comments or recommendations should be �led no later than 45 days af-
ter the date of a suf�cient study and should be �led at the Public Utility
Commission of Texas, by mail at P.O. Box 13326, Austin, Texas 78711-
3326, or by phone at (512) 936-7120 or toll free at 1-888-782-8477.
Hearing and speech-impaired individuals with text telephones (TTY)
may contact the commission at (512) 936-7136 or toll free 1-800-735-
2989. All comments should reference Docket Number 34114.

TRD-200701336
Adriana A. Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: April 10, 2007

Notice of Intent to File LRIC Study Pursuant to P.U.C.
Substantive Rule §26.214

Notice is given to the public of the �ling on April 5, 2007, with the
Public Utility Commission of Texas (commission), a notice of intent
to �le a long run incremental cost (LRIC) study pursuant to P.U.C.
Substantive Rule §26.214. The Applicant will �le the LRIC study on
April 16, 2007.

Docket Title and Number: Application of CenturyTel of San Marcos,
Incorporated for Approval of LRIC Study for 90-Day Promotion of Ad-
ditional Lines, Custom Calling Features, Access Line Winback, Caller
ID Plus, Caller ID Extra, Access Line Move, and 256K High Speed
Internet Bundle Pursuant to P.U.C. Substantive Rule §26.214, Docket
Number 34115.

Any party that demonstrates a justiciable interest may �le with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 34115. Written
comments or recommendations should be �led no later than forty-�ve
(45) days after the date of a suf�cient study and should be �led at the
Public Utility Commission of Texas, by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477. Hearing and speech-impaired individuals with text tele-
phones (TTY) may contact the commission at (512) 936-7136 or toll
free 1-800-735-2989. All comments should reference Docket Number
34115.

TRD-200701337
Adriana A. Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: April 10, 2007

Texas Water Development Board
Applications Received

Pursuant to the Texas Water Code, Section 6.195, the Texas Water
Development Board provides notice of the following applications re-
ceived by the Board:

IN ADDITION April 20, 2007 32 TexReg 2317



Bell County Water Control and Improvement District No. 1, P.O. Box
43, Killeen, Texas 76540-0043, received March 12, 2007, application
for �nancial assistance in the amount of $8,000,000 from the Texas
Water Development Fund.

Tyler County Water Supply Corporation, P.O. Box 138, Spurger, Texas
77660, received December 13, 2006, application for �nancial assis-
tance in the total amount of $2,426,000 from the Drinking Water State
Revolving Fund and the Texas Water Development Fund.

City of Aledo, 200 Old Annetta Road, Aledo Texas 76008, received
November 30, 2006, application for �nancial assistance in the amount
of $5,765,000 from the Drinking Water State Revolving Fund.

City of Cleveland, 203 East Boothe Street, Cleveland, Texas 77327,
received December 13, 2006, application for �nancial assistance in the
amount of $5,270,000 from the Clean Water State Revolving Fund.

City of Taylor Landing, Texas, Rt. 2, Box K220, Beaumont, Texas
77705, received February 1, 2007, application for �nancial assistance
in the amount of $710,000 from the Clean Water State Revolving Fund.

City of Roxton, P.O. Box 176, Roxton, Texas 75477, received Novem-
ber 30, 2006, application for �nancial assistance in the amount of
$1,000,000 from the Clean Water State Revolving Fund - Disadvan-
taged Community Program.

City of San Juan, 709 S. South Nebraska, San Juan, Texas 78589, re-
ceived December 4, 2006, application for �nancial assistance in the
amount of $381,500 from the Colonia Plumbing Loan Program.

TRD-200701377
Wendall Corrigan Braniff
General Counsel
Texas Water Development Board
Filed: April 11, 2007
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How to Use the Texas Register
Information Available: The 14 sections of the Texas

Register represent various facets of state government.
Documents contained within them include:

Governor - Appointments, executive orders, and
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for

opinions and opinions.
Emergency Rules- sections adopted by state agencies on

an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies

from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.

Adopted Rules - sections adopted following public
comment period.

Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.

Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.

Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.

Transferred Rules- notice that the Legislature has
transferred rules within the Texas Administrative Code from
one state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.

In Addition - miscellaneous information required to be
published by statute or provided as a public service.

Review of Agency Rules - notices of state agency rules
review.

Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 30 (2005) is cited
as follows: 30 TexReg 2402.

In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “30
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 30
TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.

Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html

version as well as a .pdf (portable document format) version
through the Internet. For website subscription information, call
the Texas Register at (800) 226-7199.

Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation

of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.

The TAC volumes are arranged into Titles and Parts (using
Arabic numerals). The Titles are broad subject categories into
which the agencies are grouped as a matter of convenience.
Each Part represents an individual state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).

The Titles of the TAC, and their respective Title numbers
are:
1. Administration
4. Agriculture
7. Banking and Securities
10. Community Development
13. Cultural Resources
16. Economic Regulation
19. Education
22. Examining Boards
25. Health Services
28. Insurance
30. Environmental Quality
31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15: 1 indicates the title under which the agency
appears in the Texas Administrative Code; TAC stands for the
Texas Administrative Code; §27.15 is the section number of
the rule (27 indicates that the section is under Chapter 27 of
Title 1; 15 represents the individual section within the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 21, April 15,
July 8, and October 7, 2005). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each

volume of the Texas Register (calendar year).
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