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Open Meetings
A notice of a meeting filed with the Secretary of State by a state
governmental body or the governing body of a water district or other district
or political subdivision that extends into four or more counties is posted at
the main office of the Secretary of State in the lobby of the James Earl
Rudder Building, 1019 Brazos, Austin, Texas.

Notices are published in the electronic Texas Register and available on-line.
http://www.sos.state.tx.us/texreg

To request a copy of a meeting notice by telephone, please call 463-5561 if
calling in Austin. For out-of-town callers our toll-free number is (800) 226-
7199. Or fax your request to (512) 463-5569.

Information about the Texas open meetings law is available from the Office
of the Attorney General. The web site is http://www.oag.state.tx.us.  Or
phone the Attorney General's Open Government hotline, (512) 478-OPEN
(478-6736).

For on-line links to information about the Texas Legislature, county
governments, city governments, and other government information not
available here, please refer to this on-line site.
http://www.state.tx.us/Government

•••

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY:  7-1-1.



Appointments
Appointments for November 12, 2002

Appointed to the Public Utility Commission of Texas for a term to ex-
pire on September 1, 2005, Julie Caruthers Parsley of Austin, (replac-
ing Mario Max Yzaguirre who resigned).

Appointments for December 16, 2002

Appointed to the Texas Council for Developmental Disabilities for a
term to expire on February 1, 2003, Diana Kern of Cedar Creek, (re-
placing Genevieve Hearon of Austin whose term expired).

Appointed to the Texas Council for Developmental Disabilities for a
term to expire on February 1, 2005, Joe Alfredo Rivas of Denton, (re-
placing Linda Parrish of College Station whose term expired).

Appointed to the Texas Council for Developmental Disabilities for a
term to expire on February 1, 2007, Susan Vardell of Sherman (replac-
ing Theda Hoyt of Lago Vista whose term expired).

Rick Perry, Governor
TRD-200208559

♦ ♦ ♦
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Ethics Advisory Opinion
EAO-446. The Texas Ethics Commission has been asked for an inter-
pretation of the term "particular matter" for purposes of the revolving
door provision in Government Code section 527.054(b). (AOR-498)

SUMMARY

This opinion considers the meaning of the term "particular matter" for
purposes of the revolving door provision in Government Code section
572.054(b) in a situation in which a state agency and a private entity
entered into a contract for services that provided for a three-year term
and gave the agency the option to extend the contract for a fourth year.
In our opinion, the entire four-year period is part of the same matter for
purposes of the revolving door provision in Government Code section
572.054(b).

The Texas Ethics Commission is authorized by section 571.091 of the
Government Code to issue advisory opinions in regard to the following

statutes: (1) Chapter 572, Government Code; (2) Chapter 302, Gov-
ernment Code; (3) Chapter 303, Government Code; (4) Chapter 305,
Government Code; (5) Chapter 2004, Government Code; (6) Title 15,
Election Code; (7) Chapter 36, Penal Code; and (8) Chapter 39, Penal
Code.

Questions on particular submissions should be addressed to the Texas
Ethics Commission, P.O. Box 12070, Capitol Station, Austin, Texas
78711-2070, (512) 463-5800.
TRD-200208409
Karen Lundquist
Executive Director
Texas Ethics Commission
Filed: December 19, 2002

♦ ♦ ♦
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TITLE 1. ADMINISTRATION
PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION
CHAPTER 354. MEDICAID HEALTH
SERVICES
SUBCHAPTER K. MEDICAID RECIPIENT
UTILIZATION REVIEW AND CONTROL
1 TAC §§354.2401, 354.2403, 354.2405, 354.2407
The Health and Human Services Commission (HHSC) proposes
amendments to §354.2401 Definitions, §354.2403 Monitor-
ing and Review, §354.2405 Utilization Control Methods and
§354.2407 Recipient Rights. The proposed amendments are
pursuant to Medicaid recipient utilization review and control
methods. The proposed amendments refine the process for
recipient utilization review, periodic utilization re-assessments
and control methods.
The proposed amendments to §354.2401 add new definitions
to more accurately reflect the essential components of the pro-
gram. The proposed amendments to §354.2403 outline the re-
cipient identification and evaluation process for review of possi-
ble limited status or the termination of limited status. Utilization
control methods in proposed amendments to §354.2405 more
clearly describe the functional and operational elements of the
program including the recipient notification, the designated pri-
mary care providers and primary care pharmacy functions. Pro-
posed amendments to §354.2407, in accordance with federal
and state regulations, give timely and adequate notice of the ac-
tion with procedures for requesting a fair hearing.
Don Green, Chief Financial Officer, has determined that dur-
ing the first five years that the proposed amendments are in ef-
fect, there will be no fiscal implications for state government as
a result of enforcing or administering the sections. The antici-
pated cost savings associated with recipient utilization reviews
and primary care providers and primary care pharmacies are
achieved through the implementation of the proposed amend-
ments, §354.2403 and §354.2405. However, the amount, if any,
cannot be determined The proposed amendments to this sub-
chapter will not result in any fiscal implications for local health
and human services agencies. Local government will not incur
additional costs.
Mr. Green has also determined that for each year of the first
five years the proposed amendments are in effect, the public
will benefit from adoption of the amendments. The anticipated
public benefit will be to ensure that inappropriate over utilization
will be reduced. The proposed amendments do not contain any

substantive changes for recipients and are not expected to have
any significant impact on access to care.
The proposed amendments will not result in additional costs to
persons required to comply with the amendments and do not
have any anticipated adverse effect on small businesses and mi-
cro-businesses. Medicaid enrolled primary care pharmacies will
be required to alter their business practices in order to comply
with the amendments as proposed. Medicaid enrolled primary
care providers will not be reimbursed for provision of monitoring
the limited status of recipients. HHSC will provide policy notifi-
cation, information, and assistance to Medicaid enrolled primary
care providers, primary care pharmacies and recipients in order
to assure minimal business impact and the success of the pro-
gram. The proposed amendments will not negatively affect local
employment.
HHSC has determined that the proposed rules are not a "ma-
jor environmental rule" as defined by §2001.0225, Government
Code. The proposed rules are not specifically intended to protect
the environment or reduce risks to human health from environ-
mental exposure.
HHSC has determined that the proposed rules do not restrict or
limit an owner’s right to his or her property that would otherwise
exist in the absence of governmental action and, therefore, do
not constitute a taking under §2007.043 Government Code.
Comments on the proposal may be submitted to Aurora LeBrun,
Associate Commissioner, Office of Investigations & Enforce-
ment, Texas Health and Human Services Commission, 1100 W
49th Street, MC Y-927, Austin, Texas 78756-3199 or at (512)
453-0621 within 30 days of publication of this proposal in the
Texas Register.
A public hearing is scheduled for January 14, 2003, from 10:00
a.m. to 11:30 a.m. The hearing will be held in room #4501,
Health and Human Services Commission, Brown-Heatly Build-
ing, 4900 N. Lamar Blvd., Austin, Texas, 78751-2316.
The amendments are proposed under the Texas Government
Code, §531.033, which provides the Commissioner of HHSC
with broad rulemaking authority; and under the Human Re-
sources Code, §32.021 and the Texas Government Code
§531.021(a), which provide HHSC with the authority to admin-
ister the federal medical assistance Title XIX Medicaid program
in Texas.
The proposed amendments affect the Texas Government Code,
Chapter 531, and Chapter 32 of the Human Resources Code.
No other statutes, articles, or codes are affected by the proposed
rules.
§354.2401. Definitions.
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The following words and terms, when used in the sections under this
subchapter [chapter], shall have the following meanings, unless the
context clearly indicates otherwise.

(1) Abuse--Practices that are not medically necessary and
consequently result in an unnecessary cost to the Medicaid program;
improper or excessive use or treatment.

(2) Conflicting--Incompatible, unsuitable for use together
because of undesirable chemical or physiological effects. For example,
the recipient may receive drugs and/or health care services which may
be inadvisable in the presence of certain medical conditions or which
conflict with the care ordered by another provider.

(3) Contraindicated--To indicate the inadvisability of a
medical treatment or procedure. The definition is similar to conflict-
ing.

(4) Designated Provider--A provider of medical services
enrolled, and in good standing with the Medicaid program to whom
the Medicaid recipient is assigned by the Limited Program. The des-
ignated provider may include primary care providers and primary care
pharmacies.

(5) Designated Provider Referral--Communication from
the designated provider to another enrolled Medicaid provider request-
ing certain services be provided to the recipient on Limited Status.

(6) Duplicative--To do over or again, without due justifica-
tion. The word duplicative applies to, but is not limited to, use of drugs
and health care services. For example, the recipient received health
care services from two or more providers for the same or similar con-
dition(s) in an overlapping time frame or the recipient received two or
more similarly acting drugs in an overlapping time frame, which may
result in a harmful drug interaction or an adverse reaction.

(7) [(1)] Emergency medical condition--A medical con-
dition (including emergency labor and delivery) manifesting itself by
acute symptoms of sufficient severity (including severe pain), such that
a prudent layperson, who possesses an average knowledge of health and
medicine, could reasonably expect the absence of immediate medical
care could result in:

(A) placing the patient’s health in serious jeopardy;

(B) serious impairment to bodily functions;

(C) serious dysfunction of any bodily organ or part;

(D) serious disfigurement; or

(E) in the case of a pregnant woman, serious jeopardy
to the health of the fetus.

(8) [(2)] Emergency services--Covered inpatient and out-
patient services that are furnished by a provider who is qualified to
furnish such services under a Medicaid provider agreement and are ser-
vices which are needed to evaluate or stabilize an emergency medical
condition.

(9) Excessive Use or Overuse--Exceeding what is usual,
medically necessary or customary use of Medicaid services and bene-
fits. Also defined as, but not limited to:

(A) Receipt of treatments, drugs, medical supplies or
other Medicaid benefits from one or multiple providers of service in
an amount, duration, or scope in excess of which would reasonably be
expected to result in a medical or health benefit to the patient; or

(B) Use exceeding the standards and criteria for outpa-
tient prescription drug utilization listed in the compendia and peer re-
viewed medical literature and/or criteria and standards approved by the
Texas Medicaid Drug Utilization Review Board.

(10) Fraud--The intentional deception ormisrepresentation
made by a person with the knowledge that it could result in an unautho-
rized or medically unnecessary benefit. Fraudulent activities include,
but are not limited to:

(A) Lending or altering aMedicaid card for the purpose
of obtaining medical benefits for which the a person is not legitimately
entitled;

(B) Falsely representing medical coverage

(C) Using the Medicaid Identification card of another
and altering or duplicating of a Medicaid ID

(D) Furnishing incorrect eligibility or false information
to a vendor to obtain treatment

(E) Possessing blank or forged prescription pads

(F) Forging, duplicating or altering a prescription

(G) Knowingly assisting providers in rendering ser-
vices or defrauding the Medicaid program

(H) Selling or trading, or attempting to sell or trade,
drugs or supplies acquired through Medicaid.

(11) Limited Program--The Medicaid recipient must
access services and benefits through a designated provider. The
Medicaid recipient may be limited to a designated provider if, on
review, it is found the recipient received duplicative, excessive,
contraindicated, or conflicting health care services and /or drugs; or
if the review indicates abuse, misuse, or fraudulent actions related to
Medicaid benefits and services.

(12) Limited Status--TheMedicaid recipient’s limitation to
a designated provider, either a primary care provider or primary care
pharmacy through the Limited Program. Recipients are limited for spe-
cific periods of time as outlined in §354.2405(c) of this title (relating
to Limited Status Evaluation).

(13) Misuse--To use incorrectly, misapply, or illegally use
Medicaid benefits or services. To seek or obtain medical services from
a number of like providers and in quantities that exceed the levels con-
sidered medically necessary by current medical practices, standards
and policies. For example, the medical services are not medically nec-
essary based on the recipient’s diagnosis and / or medical condition or
conditions that constitute an abuse of Medicaid benefits and services.

(14) Primary Care Pharmacy--Pharmacy vendor who
agreed to coordinate pharmacy services for recipients with limited
status. The pharmacy will ensure that all medications prescribed for
the limited recipient are not contraindicated, conflicting, duplicative
or excessive and that the client’s use does not represent abuse, misuse
or fraud.

(15) Primary Care Provider--Health care provider who has
agreed to oversee the healthcare benefits and services of the recipient.
The primary care provider will provide and/or direct all medically nec-
essary care and services for which the recipient is eligible. The primary
care provider can include, but is not limited to, a physician, physician
group, Advance Practice Nurse, outpatient clinic, Rural Health Clinic
(RHC), or Federally Qualified Health Center (FQHC). The designated
primary care provider must be enrolled in Texas Medicaid, not be on
payment review status, not be under administrative action, sanction, or
investigation for failure to comply with Medicaid rules or acceptable
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Medicaid practices, and not be under sanction or certain administrative
status by the state licensing board.

(16) Recipient--Any individual who is deemed eligible to
receive Medicaid benefits and services under the Texas Medicaid Pro-
gram.

(17) Referrals--Complaint information supplied to the
Limited Program regarding recipient use of Medicaid benefits and
services. Sources can include, but are not limited to, providers, state
agencies, law enforcement officials or members of the general public.
Referrals may also be made to other state agencies and/or Medicaid
managed care plans.

(18) Services--Allowable and reimbursable medical bene-
fits and services under Title XIX Texas Medicaid Program.

(19) Special Message--A notice printed on the Medicaid
Identification form to alert medical providers that the recipient’s card
was used or reportedly as used by an unauthorized person or persons
or for an unauthorized purpose. This message is not considered a re-
striction and may be printed on the Medicaid Identification form with
or without the recipient being on limited status.

§354.2403. Monitoring and Review.
(a) The Health and Human Services Commission (HHSC), in

accordance with federal requirements, identifies Texas Medicaid eligi-
ble recipients for the limited status program.

(1) The recipient will be assigned to a designated provider
for access to medical benefits and services when:

(A) The recipient received duplicative, excessive, con-
traindicated or conflicting health care services, including drugs, or

(B) A review indicates abuse, misuse or fraudulent ac-
tions related to Medicaid benefits and services or

(2) The Limited Program may also warn providers that the
recipients medical identification card was reportedly used by an unau-
thorized person or persons, or for an unauthorized purpose. If a warn-
ing card is issued, a message will be printed on the card alerting the
provider to ask the Medicaid recipient for additional identification or
to take other appropriate action.

[(a) The Texas Department of Health in accordance with fed-
eral requirements identifies unnecessary, excessive, or inappropriate
use ofMedicaid services by a recipient. These determinations are based
on comparisons with statewide patterns of use and will take into con-
sideration the necessity for utilization.]

(b) Identification of Recipients for Review and Possible Lim-
ited Status

(1) Methods to identify recipients for review include, but
are not limited to:

(A) Primary Source: Analysis of acute care data for the
entire Medicaid population or subsets of the population to determine
medical usage per recipient and to identify recipients usages in excess
of the standards established by HHSC. The analysis will be performed
on a frequency as deemed necessary by the program.

(B) Secondary Sources: Incoming referrals, such as re-
ferrals from medical providers, state agencies, law enforcement offi-
cials or members of the general public will be reviewed and analyzed
on an individual basis.

(2) All Medicaid eligible recipients are subject to being
identified for limited status and/or for inclusion of the special message
on their Medicaid identification form regardless of their age, their pro-
gram type or their Medicare eligibility.

(3) Recipients can be considered to be limited to a primary
care provider or pharmacy provider regardless of the referral and/or re-
view source(s). Considerationmay also be given to the special message
during the review.

(4) The decision to limit a recipient to a designated
provider and/or to issue a special message on the recipient’s Medicaid
Identification form will be made by HHSC or the designee.

[(b) Reviews are required for a recipient who receives covered
Medicaid services when:]

[(1) use of any Medicaid services exceeds 90% as com-
pared to other Medicaid recipient’s use of services; and/or]

[(2) there is suspected misuse, overuse, abuse or fraudulent
use of Medicaid services, which include, but are not limited to:]

[(A) duplicating or altering prescriptions;]

[(B) using non-therapeutic prescriptions;]

[(C) exceeding the standards and criteria for outpatient
prescription drug utilization listed in the compendia and peer reviewed
medical literature and/or criteria and standards approved by the Texas
Medicaid Drug Utilization Review Board;]

[(D) using the Medicaid Identification card of another
and altering or duplication of a Medicaid ID card;]

[(E) furnishing incorrect eligibility or false information
to a vendor to obtain treatment;]

[(F) selling, trading, or attempting to sell or trade drugs
or supplies acquired by Medicaid; or]

[(G) inappropriate use of emergency room services.]

(c) Limited Status Evaluation

(1) The effectiveness of the limited status will be evaluated
during the recipient’s limited status period. If required, the designated
provider will be changed or other interventions may be taken by HHSC
to ensure success.

(2) Evaluation of the need for the Medicaid recipient to
continue in the limited program will be completed prior to the end of
the limitation period.

(3) Decisions to continue a recipient in the Limited Pro-
gram will include, but are not limited to, review of the following:

(A) Utilization pattern in excess of the established rec-
ognized standards;

(B) Abuse, misuse or fraudulent actions related to Med-
icaid services and benefits;

(C) Non-compliance resulting in services or medica-
tions received from one or more non-designated providers without
a designated primary care provider referral or in the absence of a
medical emergency, including cash payment for services;

(D) Designated provider(s) recommendation to con-
tinue the limited status because the recipient has demonstrated
non-compliant behavior; and/or

(E) Any changes in designated provider made due to
breakdown of the recipient/provider relationship as a result of the re-
cipient’s or the provider’s non-compliance.

(4) Effectiveness of the special message will be evaluated
by HHSC and will remain in effect throughout the assigned time pe-
riod as defined in §354.2405(c)(7) of this title (relating to Utilization
Control Methods).
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(d) Limited Status Termination

(1) Termination of the limited status before or during the
restriction period will be determined by HHSC. This may include but
is not limited to:

(A) the lack of a designated provider who will accept
responsibility for the client’s limited status; or

(B) a request by the recipient or the designated provider
for consideration of removal of the limited status based on evidence of
medical necessity.

(2) A medical review can be requested at any time.

§354.2405. Utilization Control Methods.

(a) The Health and Human Services commission (HHSC) con-
trols the inappropriate use of medical services by recipients through the
designation of a primary care provider(s).

(1) Recipient notification-- a notice of intent to identify as
limited status will be sent to the recipient. The notice will include a
form allowing the client the opportunity to select the provider as their
designated provider. The HHSC Limited Program will select a desig-
nated provider for the recipient if the form is not completed and re-
turned to HHSC no later than 20 days of the date of the notification
letter.

(2) Designated Primary Care Provider or Primary Care
Pharmacy must be enrolled in the Title XIX Texas Medicaid Program,
not be on payment review status, and not be under administrative
action, sanction, or investigation for failure to comply with Medicaid
rules or acceptable Medicaid practices, not be under sanction or certain
administrative status by the state licensing board.

(3) Changes to Designated Providers(s)

(A) The recipient may request the Limited Program
change the designated provider.

(B) The HHSC shall make the determination when a
change in the designated provider is required or warranted.

(C) A provider change that is not the result of a recipi-
ent’s request during the course of the restriction period does not require
recipient approval.

(D) Changes to a designated provider include but are
not limited to:

(i) Change of recipient’s residence from the geo-
graphic area of the designated provider(s).

(ii) Notice from the designated provider(s) that they
will no longer serve as the limited provider.

(iii) Closure of or the relocation of a designated
provider’s office.

(iv) Death of the primary care provider.

(v) Disenrollment of the designated provider(s)
from the Medicaid program.

(vi) Notice that the designated provider is under ad-
ministrative action, sanction or investigation or failure to comply with
Medicaid rules or acceptable Medicaid practice.

(vii) Notice that the designated provider is under
sanction or other certain administrative actions by their licensing
boards.

(viii) Primary care provider is over prescribing med-
ication or services.

(ix) Primary pharmacy provider is filling prescrip-
tions from multiple providers other than the primary care provider and
the designated primary care provider referrals.

(x) Change in the recipient’s medical condition,
which the primary care provider is unable to treat or referred to another
provider.

[(a) The Texas Department of Health (department) controls in-
appropriate use of medical services by recipients. A recipient has the
right to discuss his or her use of medical services with department staff.
The department uses the following control methods.]

[(1) Voluntary reduction request. The department notifies
the recipient by letter that the recipient’s use of Medicaid services has
been identified as possibly unnecessary, excessive, or inappropriate and
requests that the recipient voluntarily reduce unnecessary, excessive, or
inappropriate utilization in order to avoid more restrictive measures.]

[(2) Limited status. The department may limit a recipient
to a designated provider to coordinate the recipient’s Medicaid ser-
vices. The department identifies a recipient’s use of services exceeding
90% as compared to use of like services by other Medicaid recipients.
Recipients are removed from limited status when their utilization of
medical services no longer meets the criteria for limited enrollment.
The recipient or recipient’s provider may request a medical review to
consider removal of the recipient from the limited program at any time.]

(b) Payment for services include, but are not limited to the fol-
lowing:

(1) Authorization of non-emergency ambulatory services.
The primary care provider must authorize non-emergency ambulatory
services as determined by the state.

(2) Payment for pharmacy services. The primary care phar-
macy will assist the Limited Program in ensuring that prescriptions
filled for recipients with limited status are written by the primary care
provider or other health care providers that the primary care provider
has made referrals to for the recipient. HHSC has identified by ther-
apeutic class medications that require additional monitoring. When
these medications are prescribed by the emergency room provider, the
primary care pharmacy may dispense and be reimbursed for up to 72
hours or three business days of the prescribed dosage to allow for hol-
idays and weekends. The primary care pharmacy may dispense and
be reimbursed for the reminder of the medication after approval by the
primary care provider or the other providers as deemed appropriate by
HHSC.

[(b) Provider. A physician of any specialty who is enrolled as
a Medicaid provider and who is not on payment review status or under
investigation for failure to comply with Medicaid rules or acceptable
Medicaid practices may serve as a limited primary care physician. The
primary care physician may refer the recipient for other medical ser-
vices or to other medical specialties as needed. A pharmacist enrolled
as a Medicaid provider serves as a coordinator of pharmacy services
for recipients enrolled in the limited program.]

(c) The length of limitation periods to a designated provider
and/or limited status will be used as follows:

(1) The initial limited status period will be for a minimum
of 36 months or the duration of eligibility and subsequent periods of
eligibility up to but not exceeding 36 months in the Limited Program.
Continued limited status determination will be made prior to the end of
the 36 months period.
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(2) The second limited status will be for an additional 60
months or the duration of eligibility and subsequent periods of eligibil-
ity up to but not exceeding 60 months. Continued limited status deter-
mination will be made prior to the end of the 60 months period.

(3) The third limitation period will be for the duration of
eligibility and all subsequent periods of Texas Medicaid eligibility.

(4) Clients arrested, indicted or convicted for a crime re-
lated to Medicaid fraud will be assigned limited status for 60 months
or the duration of eligibility and subsequent periods of eligibility up to
or equal to 60 months. If the client admits guilt of Medicaid fraud the
client will be limited for 60 months. If the decision is made to continue
the recipient in the Limited Program at the end of the 60 months pe-
riod the second limitation period will be for the duration of eligibility,
including all subsequent periods of eligibility.

(5) Clients returning to the Limited Program after being re-
moved from the limited status by HHSC or its designee will be placed
at the next level of limitation.

(6) Recipients will remain in the limited status regardless
of change in eligibility program type or change in address.

(7) HHSC will utilize the time frames set forth in para-
graphs (1) through (6) of this subsection for the special message stated
on the recipient’s Medicaid identification form.

§354.2407. Recipient Rights.

(a) In accordance with federal and state regulations, the Heath
and Human Services Commission (HHSC) gives timely and adequate
notice of the action to limit the recipient to a designated provider and an
opportunity for a fair hearing. If a hearing is requested, the procedures
described in Chapter 357, Subchapter K, §§357.1-357.11 of this title
(relating to medical fair hearings) apply.

(1) The recipient can request a fair hearing within:

(A) 90 days of the initial notification of intent to assign
a designated provider; or

(B) 90 days of the notice to continue the recipient on
limited status is made at the end of a limited period.

(2) If the request for a fair hearing is received before the
deadline to change the limited status effective date, HHSC will not take
action until the hearing has been held and a final decision rendered.

(3) If the request for a fair hearing is received after the
deadline to change the limited status effective date, the limited status
will remain in effect until the hearing has been held and a final decision
rendered.

(4) The recipient does not have the right to a fair hearing
when the limited status is the result of a misdemeanor or felony convic-
tion related to fraud and/or abuse of Medicaid benefits and/or services.

(5) During the limited status period, the recipient is not en-
titled to a fair hearing for denial of either of the following requests:

(A) Change in primary care provider

(B) Termination of the limited status

(6) The special warning message is not considered a re-
striction and does not require a fair hearing.

[(a) A recipient receives notices when placed on limited sta-
tus. The recipient may designate a provider from a list of physicians
or pharmacists provided by the Texas Department of Health (depart-
ment). If the recipient’s choice is not received by the department with

20 business days of the date on the letter, the department designates a
provider for the recipient. Recipients have the right to request a change
of provider.]

(b) In accordance with federal requirements, the HHSC [de-
partment] ensures reasonable access to Medicaid services and benefits.
Recipients who are on limited status may receive emergency care ser-
vices for an emergency medical condition. Providers other than the
designated providers may provide the emergency care services. The
emergency care provider must certify that the recipient required emer-
gency care services for an emergency medical condition. [The program
also reimburses providers to whom the recipient has been referred by
his or her designated primary physician provider.]

[(c) In accordance with federal and state regulations, the de-
partment gives timely and adequate notice of the action to limit the
recipient to a designated provider and an opportunity for a fair hearing.
If a hearing is requested, the procedures described in Chapter 1 of this
title (relating to Texas Board of Health) apply.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208425
Steve Aragón
General Counsel
Texas Health and Human Services Commission
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 424-6576

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS
PART 4. TEXAS COSMETOLOGY
COMMISSION
CHAPTER 89. GENERAL RULES AND
REGULATIONS
22 TAC §89.5
The Texas Cosmetology Commission proposes amendments to
§89.5 of the Commission’s rules. Section 89.5 lists the fees
charged for various licenses issued by the commission and es-
tablishes timeframes within which licensees must notify the com-
mission of a change of address. The commission proposes to
add a new paragraph, §89.5(a)(5), stating that the fee charged
for an initial school license is $500 and the fee charged to re-
new a school license is $200. The initial school license fee and
renewal fee applies only to private beauty culture school cosme-
tology programs.
The Commission further proposes to amend §89.5(d) to
lengthen the time in which individual licensees must notify the
Commission of a change of address from 10 days to 30 days.
Antoinette Humphrey, Executive Director of the Texas Cosme-
tology Commission, has determined that for the first five-year
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period that the amendments are in effect there will be no addi-
tional fiscal implications for state or local governments as a re-
sult of enforcing or administering these amendments. The pro-
posed amendment concerning the license fee is not a substan-
tive change of commission policy or practice, but merely memori-
alizes in the rule what has for years been the standard policy and
practice of the commission with respect to the licensing of private
cosmetology school programs. Accordingly, this amendment to
§89.5 has no fiscal implications with respect to commission rev-
enue.
Ms. Humphrey, also has determined that for each year of the
first five years the amendments proposing to add §89.5(a)(5)
will be in effect, the public benefit anticipated as a result of
enforcing the amendments will be to clarify the precise fees
charged and collected by the Commission for private beauty
culture school licenses. The economic cost to persons required
to comply with this amendment for each year of the first five
years that the amendment proposed will be in effect are that
each person or organization seeking to operate a private beauty
culture school will have to pay the initial license fee of $500, as
well as a $200 renewal fee on an annual basis thereafter.
With respect to amendment of §89.5(d), Ms. Humphrey,
has determined that for each year of the first five years the
amendment as proposed will be in effect, the public benefit
anticipated as a result of enforcing the amendment will be to
enable licensees to have a more reasonable amount of time
to contact the Commission with information concerning their
change of address after transitioning to another location. There
is no anticipated economic cost to persons who are required to
comply with the amendment.
The amendments will have no impact on small businesses since
the fee has already long been the policy and practice of the com-
mission and the amendment merely codifies existing policy.
Comments may be submitted to Stephen Vigorito, Texas Cos-
metology Commission, P.O. Box 26700, Austin, Texas 78755-
0700, (512) 380-7608. Comments may also be submitted elec-
tronically to stephen.vigorito@txcc.state.tx.us or faxed to (512)
374-1564.
The amendment adding §89.5(a)(5) is proposed pursuant to
§1602.154 of the Texas Occupations Code which authorizes
the Commission by rule to set fees, including renewal fees,
for licenses and certificates issued under chapter 1602. The
commission has authority to issue such licenses and certificates
pursuant to §1602.303 relating to private beauty culture school
licenses, and §1602.352 relating to the renewal of licenses
issued under the Act. Section 1602.154 authorizes the commis-
sion to set fees in amounts reasonable and necessary to cover
the cost of administering chapter 1602.
The amendment to §89.5(d) is proposed pursuant to §1601.151
of the Texas Occupations Code which authorizes the Commis-
sion to adopt rules consistent with Chapter 1602 in order to im-
plement the provisions of that chapter.
There are no other statutes affected by these amendments.
§89.5. License Fees

(a) The fees pertain to the following licensees at all times:

(1) - (4) (No change.)

(5) School Licenses (initial) $500 School Licenses (re-
newal) $200

(b) - (c) (No change.)

(d) All licensees other than salons or private beauty culture,
vocational cosmetology, and post secondary schools must notify the
commission not later than thirty (30) [10] days following any change
of address. The commission may send all notices on other information
required by The Cosmetology Act or any commission rule to any li-
censee’s last known address on file with the commission.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 27,
2002.
TRD-200208536
Antoinette Humphrey
Executive Director
Texas Cosmetology Commission
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 380-7608

♦ ♦ ♦
22 TAC §89.8
The Texas Cosmetology Commission proposes an amendment
to §89.8, concerning registration of students with the Com-
mission for purposes of applying for a student permit. Section
89.8 specifies the documentation required to be submitted to
the Commission once a student has enrolled in a school of
cosmetology, and specifies the deadlines for submission of
such documents in order to obtain credit for hours accrued.
The proposed amendment to §89.8(a) seeks to remove the
requirement that the student’s enrollment contract be submitted
to the Commission along with his or her registration form.
Antoinette Humphrey, Executive Director of the Texas Cosmetol-
ogy Commission, has determined that for each year of the first
five-years that the amendment is in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the amendment.
Ms. Humphrey, also has determined that for each year of the first
five years the amendment is in effect, the public benefit antici-
pated as a result of enforcing the amendment will be to remove
cumbersome documentation requirements which serve limited
informational value. There is no anticipated economic cost to
persons who are required to comply with the amendment. The
amendment will not have an effect on small businesses.
Comments may be submitted to Stephen Vigorito, Texas Cos-
metology Commission, P.O. Box 26700, Austin, Texas 78755-
0700, (512) 380-7608. Comments may also be submitted elec-
tronically to stephen.vigorito@txcc.state.tx.us or faxed to (512)
374-1564.
The amendment to §89.8 is proposed pursuant to §1602.151
of the Texas Occupations Code which authorizes the commis-
sion to adopt rules consistent with Chapter 1602 in order to im-
plement the provisions of that chapter. This amendment imple-
ments §1602.266 of the Texas Occupations Code which autho-
rizes the commission to require students enrolled in a cosmetol-
ogy school to obtain a student permit from the commission.
There are no other statutes affected by these amendments.
§89.8. Student Registration.

(a) For each student enrolling, transferring, or re-enrolling in
an introduction to cosmetology or cosmetology-related course in a
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school of cosmetology, the school must submit a properly completed
registration form, [with a copy of the student’s enrollment contract
and] a $25 fee, to the commission office within ten 10 days of
enrollment in order for the student to receive credit for hours accrued.

(b) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 27,
2002.
TRD-200208537
Antoinette Humphrey
Executive Director
Texas Cosmetology Commission
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 380-7608

♦ ♦ ♦
22 TAC §89.9
The Texas Cosmetology Commission proposes an amendment
to §89.9 which requires that student permits of students enrolled
in a school be kept in alphabetical order in an album in the school.
The amendment seeks to change the requirement of keeping the
permits in alphabetical order from a mandatory requirement to a
preferred method.
Antoinette Humphrey, Executive Director of the Texas Cosmetol-
ogy Commission, has determined that for each year of the first
five-years that the amendment is in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the amendment.
Ms. Humphrey, also has determined that for each year of the
first five years the amendment is in effect, the public benefit an-
ticipated as a result of enforcing the amendment will be to avoid
the issuance of violations to schools for overly technical require-
ments with regard to the display of permits of enrolled students
by the school. It is preferred that schools alphabetize the stu-
dent permits in the album in order that commission inspectors
will be able to easily review enrollment and other records upon
inspection. However, it is recognized that there are times when,
by mere chance, an inspection will occur prior to the school hav-
ing an opportunity to update the album alphabetically with the
student permits recently received from the commission. There
is no anticipated economic cost to persons who are required to
comply with the amendment. The amendment will not have an
effect on small businesses.
Comments may be submitted to Stephen Vigorito, Texas Cos-
metology Commission, P.O. Box 26700, Austin, Texas 78755-
0700, (512) 380-7608. Comments may also be submitted elec-
tronically to stephen.vigorito@txcc.state.tx.us or faxed to (512)
374-1564.
The amendment to §89.9 is proposed pursuant to §1602.151
of the Texas Occupations Code which authorizes the commis-
sion to adopt rules consistent with Chapter 1602 in order to im-
plement the provisions of that chapter. This amendment imple-
ments §1602.266(a) governing the display of student permits by
a school.
There are no other statutes affected by this amendment.

§89.9. Student Permit

Each student must have a permit with a picture affixed in one album in
the school in which they are enrolled. The permits should [must] be in
alphabetical order.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 27,
2002.
TRD-200208538
Antoinette Humphrey
Executive Director
Texas Cosmetology Commission
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 380-7608

♦ ♦ ♦
22 TAC §89.11
The Texas Cosmetology Commission proposes an amendment
to §89.11. Section 89.11 governs the tracking of daily atten-
dance of students by cosmetology schools, including requiring
that students clock out in certain instances where they leave the
instructional facility, and including supervision requirements in
the event instruction occurs outside the approved facility. The
proposed amendments to §89.11(a)(4) seek to clarify that stu-
dents are required to clock out when they leave the approved
instructional facility for smoke breaks. The amendments further
clarify that, in instances where instruction occurs on campus, but
outside the commission-approved facility, students must be un-
der the supervision of a licensed instructor.
Antoinette Humphrey, Executive Director of the Texas Cosmetol-
ogy Commission, has determined that for each year of the first
five-years that the amendments are in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the amendments.
With regard to the amendment to §89.11(a)(4) requiring students
to clock out before leaving the building for smoke breaks, Ms.
Humphrey, has determined that for each year of the first five
years the amendment is in effect, the public benefit anticipated
as a result of enforcing the amendment will be to further clarify
that leaving the facility for smoke breaks is not to be credited as
instructional time accrued to the student’s hourly records. The
amendment will assist in avoiding abuses wherein which stu-
dents who are clocked in and accruing instructional time are not
present within the facility for extended periods of time. Unless
students are required to clock out for smoke breaks taken away
from the instructional facility, there is no way for a commission
inspector to verify the length of time a student has been away
from the facility, or whether, in fact, the person was not present
in the facility for reasons unrelated to cosmetology instruction.
The amendment will strengthen the commission’s ability to en-
sure that hours credited to a student’s record accurately reflects
the instructional education they have received. There is no an-
ticipated economic cost to persons who are required to comply
with the amendment. The amendment will not have an adverse
effect on small businesses.
With regard to the amendment to §89.11(a)(4) requiring that stu-
dents be under the supervision of a licensed instructor in in-
stances where instruction occurs on campus and outside the
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commission-approved facility, Ms. Humphrey, has determined
that for each year of the first five years the amendments are in
effect, the public benefit anticipated as a result of enforcing the
amendment will be to establish consistency between the lan-
guage of this rule and the language of other rules in Chapter
89 which require supervision of a licensed instructor in order
for a student to receive credit for hours taken. The amendment
does not represent a substantive change since §89.11(a)(4)(C)
already requires the presence of a licensed instructor during all
activities included in that rule and §89.4 already requires super-
vision by a licensed instructor in order to obtain credit for instruc-
tional hours accrued. However, clarification of the language by
this amendment will maintain consistency within the language of
the rule and avoid any suggestion that supervision by a non-li-
censed instructor (e.g. student instructor) is sufficient.
There is no anticipated economic cost to persons who are re-
quired to comply with the amendment. The amendment will not
have an effect on small businesses.
Comments may be submitted to Stephen Vigorito, Texas Cos-
metology Commission, P.O. Box 26700, Austin, Texas 78755-
0700, (512) 380-7608. Comments may also be submitted elec-
tronically to stephen.vigorito@txcc.state.tx.us or faxed to (512)
374-1564.
The amendments to §89.11 are proposed pursuant to §1602.151
of the Texas Occupations Code which authorizes the commis-
sion to adopt rules consistent with Chapter 1602 of the Code
in order to implement the provisions of that chapter. Section
1602.151(a) also specifically authorizes the commission to pre-
scribe the number of hours in each subject required to be taught
in both private and public cosmetology schools. These amend-
ments also implement §1602.451 which requires the holder of a
private beauty culture school license to maintain a daily record
of student attendance.
The amendments affect §1602.454 which requires a school to
certify to the commission the number of hours accrued by stu-
dents and §1602.551 which authorizes a commission inspector
to verify a cosmetology school’s compliance with state statutes
and commission rules.
These amendments do not affect any other statutes.
§89.11. Daily Attendance Register.

(a) Each cosmetology school or program shall maintain a daily
record of attendance with each student personally punching the time
clock. Attendance records will be maintained in the school and avail-
able to authorized personnel of the Texas Cosmetology Commission,
for a period of 48 months after the student completes or terminates
attendance. All schools will be required to use a time clock to track
student hours. All schools shall be required to post a sign at the time
clock which states:

(1) - (3) (No change.)

(4) students leaving the facility for any reason,including
smoke breaks, must clock out, except if an instructional area on a cam-
pus is located outside the approved facility, those areas must be ap-
proved by the commission and the students must be under the supervi-
sion of a licensed instructor.

(A) - (C) (No change.)

(b) - (c) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 27,
2002.
TRD-200208539
Antoinette Humphrey
Executive Director
Texas Cosmetology Commission
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 380-7608

♦ ♦ ♦
22 TAC §89.15
The Texas Cosmetology Commission proposes amendments to
§89.15, concerning authorization of various instructors licensed
by the Texas Cosmetology Commission. Section 89.15 (a), (b),
and (c) currently authorize cosmetology and specialty instruc-
tors licensed by the commission to instruct in private cosmetol-
ogy schools and programs. The amendments make clear that
the school in which the licensee instructs must be a school or
program approved by the Texas Cosmetology Commission. The
amendments further clarify that such licensees are authorized
to instruct in any commission-approved cosmetology school or
program, whether public or private.
Antoinette Humphrey, Executive Director of the Texas Cosmetol-
ogy Commission, has determined that for each year of the first
five-years that the amendments are in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the amendment.
Ms. Humphrey, also has determined that for each year of the
first five years the amendments are in effect, the public benefit
anticipated as a result of enforcing the amendments will be to
further clarify in the rules the authorization granted to instruc-
tors licensed by the commission and to ensure that the rules ac-
curately reflect the practices and understanding of the commis-
sion and the industry. The amendments do not represent a sub-
stantive change in practice of the agency or the industry since
persons obtaining an instructor’s license from the commission
have always been viewed as being authorized to instruct in ei-
ther private or public schools, as is contemplated by §1602.251
of the Texas Occupations Code. Likewise, both private and pub-
lic schools have always been required to be approved by the
Texas Cosmetology Commission in order to operate.
There is no anticipated economic cost to persons who are re-
quired to comply with the amendments. The amendments will
not have an effect on small businesses.
Comments may be submitted to Stephen Vigorito, Texas Cos-
metology Commission, P.O. Box 26700, Austin, Texas 78755-
0700, (512) 380-7608. Comments may also be submitted elec-
tronically to stephen.vigorito@txcc.state.tx.us or faxed to (512)
374-1564.
The amendments to §89.15(a), (b), and (c) are proposed pur-
suant to §1602.251(b) and (c) of the Texas Occupations Code
governing the licensure requirements of cosmetology instructors
in Texas and the facilities within which they may instruct, in
conjunction with §§1602.151(a)(1), 1602.301, 1602.303 and
1602.304 of that Code governing the licensure and inspection
requirements of public and private school facilities. Section
1602.151 authorizes the commission to adopt rules consistent
with Chapter 1602 of the Texas Occupations Code in order to
implement the provisions of that chapter.
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These amendments do not affect any other statutes.
§89.15. Definitions of License Authorizations.

(a) Cosmetology Instructor License. A cosmetology instruc-
tor license authorizes the holder to instruct in any Texas Cosmetology
Commission approved [private] cosmetology school or program, and
practice all phases of cosmetology in a beauty salon and any of the
specialties in a licensed specialty salon. A current photograph approx-
imately 1 1/2 inches by 1 1/2 inches of the licensee shall be attached to
the front of the license.

(b) Manicure Specialty Instructor License. A Manicure Spe-
cialty Instructor license authorizes the holder to instruct manicuring in
any Texas Cosmetology Commission approved [private] cosmetology
school, or program, and practice all phases of manicuring in a beauty
salon or a licensed specialty salon. A current photograph approxi-
mately 1 1/2 inches by 1 1/2 inches of the licensee shall be attached
to the front of the license.

(c) Facial Specialty Instructor License. A Facial Specialty In-
structor license authorizes the holder to instruct facials in any phase
of a Texas Cosmetology Commission approved [private] cosmetology
school, or program, and practice all phases of the application of Facial
cosmetics, manipulations, eye tabbing, arches, lash and brow tints, and
the temporary removal of superfluous hair by the use of depilatory, me-
chanical tweezers, or wax in a beauty salon and in a licensed specialty
salon. A current photograph approximately 1 1/2 inches by 11/2 inches
of the licensee shall be attached to the front of the license.

(d) - (k) (No change.)

(l) Corporate License or Permit Application: General. Each
corporate applicant for any license or permit must certify, before the
license or permit is issued, that its state franchise taxes are current.
Corporations exempt from the payment of the franchise tax and out-of-
state corporation [corporations] must certify that they are exempt and
specify the reason.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 27,
2002.
TRD-200208540
Antoinette Humphrey
Executive Director
Texas Cosmetology Commission
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 380-7608

♦ ♦ ♦
22 TAC §89.20
The Texas Cosmetology Commission proposes an amendment
to §89.20, concerning the length of coursework required to be-
come eligible for a facial specialist license. The commission
seeks to amend §89.20(c) to increase the number of hours of
a facial specialist course in an approved school from 600 hours
to 750 hours.
Antoinette Humphrey, Executive Director of the Texas Cosme-
tology Commission, has determined that for each year of the
first five-years that the amendment is in effect, the fiscal impli-
cations for state or local governments as a result of enforcing
or administering the amendment are that public school, junior

college, and community college programs may incur limited ad-
ditional costs in order to lengthen their facial specialty courses
by 150 hours in order to comply with the rule. However, since
most high school cosmetology programs do not provide specialty
courses, and since many junior college and community college
vocational programs will likely pass any added cost on to the stu-
dents through tuition increases, the costs ultimately incurred by
such governments agencies is likely to be minimal.
Ms. Humphrey, also has determined that for each year of the
first five years the amendment is in effect, the public benefit an-
ticipated as a result of enforcing the amendment will be to en-
sure that the educational requirements for licensure as a facial
specialist are sufficient to enable students to become skilled and
knowledgeable of the expanding subject material and recent de-
velopments in the facial industry. (e.g. micro-dermabrasion, etc.)
The potential anticipated economic cost to persons who are re-
quired to comply with the amendment is that students enrolling
for a facial specialty course in a private beauty culture school may
be faced with increased tuition as a result of the increased length
of the course. In addition, with regard to students enrolled in a
facial specialty course in a high school vocational program, such
students may have graduation dates slightly later than otherwise.
The amendments will not have an adverse effect on small busi-
nesses.
Comments may be submitted to Stephen Vigorito, Texas Cos-
metology Commission, P.O. Box 26700, Austin, Texas 78755-
0700, (512) 380-7608. Comments may also be submitted elec-
tronically to stephen.vigorito@txcc.state.tx.us or faxed to (512)
374-1564.
The amendment to §89.20(c) is proposed pursuant to
§1602.151(a) of the Texas Occupations Code which authorizes
the commission to prescribe the minimum curriculum, including
the subjects and the number of hours in each subject, taught by
private and public cosmetology schools. The amendment also
implements §1602.257 of the Texas Occupations Code which
requires the commission to prescribe the necessary coursework
required to be eligible for licensure as a facial specialist.
This amendment will affect §1602.453 concerning the require-
ments that schools submit curriculum content and course length
to the commission for approval. The amendment does not affect
any other statutes.
§89.20. Length of Courses.

(a) - (b) (No change.)

(c) Facial Specialist. A facial specialist course shall be for 750
[600] hours in an approved school.

(d) - (e) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 27,
2002.
TRD-200208541
Antoinette Humphrey
Executive Director
Texas Cosmetology Commission
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 380-7608
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♦ ♦ ♦
22 TAC §89.30
The Texas Cosmetology Commission proposes to amend
§89.30, concerning the application to take an examination for
licensure in Texas. Section 89.30 describes the documentation
necessary to be submitted to the commission in order to be
scheduled for a licensure examination with the commission, and
further describes the types of proof of identification which the
commission will deem acceptable in order for an applicant to
take the examination.
The commission first proposes to amend §89.30 to specify that
a high school identification card must be current to be accepted.
Second, the commission proposes to add language which will
enable the commission to accept a government issued identifi-
cation card other than a drivers’ license, DPS identification card,
military identification card, high school identification card, or res-
ident alien card. Finally, the commission proposes to designate
the current language of the rule as subsection (a) and add a
new subsection (b), the language of which would require that the
commission use a national testing service to provide the written
portion of its current licensure examinations for those scheduled
to take a an examination on or after April 1, 2003. The new sub-
section would also describe the procedures which an examina-
tion applicant must follow in order to be scheduled for the national
examination as well as detail the cost of such examination.
Antoinette Humphrey, Executive Director of the Texas Cosme-
tology Commission, has determined that for each year of the
first five-years that the amendments are in effect, there will be
no fiscal implications for state or local government as a result of
enforcing or administering the amendments. All additional fees
which examination applicants will be required to pay for purchase
of the examination from the national testing service will bemailed
by the students to the national testing service directly and will not
constitute revenue of the commission.
Ms. Humphrey, also has determined that for each year of the
first five years the amendments are in effect, the public bene-
fit anticipated as a result of enforcing the amendments will be
to make it easier for examination applicants who do not have a
drivers’ license to comply with the requirements for proof of iden-
tification to take the examination, including applicants from other
nations who may not have a resident alien card but do have a
student visa or some other form of government issued identifica-
tion. In addition, the transition to a written examination provided
by a national testing service will result in the provision of a high
quality written licensure examination that is legal defensible and
fully-validated by testing professionals and industry experts.
The anticipated economic cost to persons who are required to
comply with the amendment is that students who are scheduled
for an examination on or after April 1, 2003 will be required to
mail an additional application, along with a fee of either $12.50
or $14.25 depending on the language in which they wish the test
to be provided, directly to the national testing service providing
the written licensure examination. Students who are required
to retake the examination due to failure or other reasons will be
required to resubmit the aforesaid fees directly to the national
testing service.
The amendments will not have an effect on small businesses.
Comments may be submitted to Stephen Vigorito, Texas Cos-
metology Commission, P.O. Box 26700, Austin, Texas 78755-

0700, (512) 380-7608. Comments may also be submitted elec-
tronically to stephen.vigorito@txcc.state.tx.us or faxed to (512)
374-1564.
The amendments to §89.30 are proposed pursuant to §1602.151
and §1602.154 of the Texas Occupations Code which authorize
the commission to adopt rules and set fees consistent with Chap-
ter 1602 in order to implement the provisions of that chapter. In
particular, this amendment implements §1602.259 of the Texas
Occupations Code concerning selection and administering of a
written and practical examination.
No other statutes are affected by this amendment.
§89.30. Examination Applications.

(a) Application for examination must be filed and processed
and the examinee will be notified 10 days prior to his/her examination
date. The examination application consists of the verification of the
applicant’s completion of the total hours and practical applications re-
quired, a statement that the agreed tuition and fees have been tendered,
or arrangements made to tender the agreed tuition and fees, a current
health certificate, not more than one year old, and a current photograph.
A copy of the student permit and photograph must be posted in the
school should the student continue to attend to accrue hours between
the time of application and date scheduled for exam. The applicant for
examination will be required to furnish a picture I.D. that includes the
date of birth prior to the exam from one of the following: valid driver’s
license, a Texas Department of Public Safety identification card, a mili-
tary identification card, a current high school identification card, a gov-
ernment issued identification card, or a resident alien card. No other
proof will be accepted. Students holding dates scheduled for examwho
do not appear without a seven-day notice to the commission of cancel-
lation may be denied scheduling for at least 60 days.

(b) The commission shall contract with a national testing ser-
vice to purchase the written portion of the examinations for licensure
in the fields for which such written examinations are available.

(1) In order to be scheduled by the commission for exami-
nation on or after April 1, 2003, a separate application shall be submit-
ted directly to the national testing service by the examination applicants
which includes the applicant’s name, social security number, permit or
license number, language in which they wish the test to be provided,
and whether they are taking the examination for the first time. The ap-
plication to the national testing service shall include the correct fee and
be made payable by money order, cashier’s check, or certified check
directly to the national testing service. No personal checks will be ac-
cepted. The fee is nonrefundable.

(2) In order to be scheduled for the examination, an appli-
cant who either fails to appear for a scheduled examination, or is oth-
erwise requires to retake the examination, must forfeit previously paid
fees and submit another application and testing service fee to the na-
tional testing service directly.

(3) The fee to be paid by examination applicants directly to
the national testing service is as follows:

(A) $12.50 for a written test in English or Spanish

(B) $14.25 for a written test in Vietnamese

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 27,
2002.
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TRD-200208542
Antoinette Humphrey
Executive Director
Texas Cosmetology Commission
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 380-7608

♦ ♦ ♦
22 TAC §89.31
The Texas Cosmetology Commission proposes to amend
§89.31, concerning the scoring methods used to grade commis-
sion licensure examinations and concerning the performance
required of students to pass commission licensure examina-
tions. Subsection (b) of §89.31 currently requires that, for the
licensure examinations listed in subsection (b), the practical
portion of the examination is given 2/3 weight and the written
portion of the examination is given 1/3 weight in order to
produce a total composite grade. Subsection (b) currently
requires the student to make a composite score of 75% to pass
the examination.
The Commission proposes to amend subsection (b) of §89.31
such that, with respect to the licensure examinations listed in
subsection (b), the practical examination and the written exam-
ination will be graded separately and a student will receive an
individual score for each portion of the examination. The amend-
ments would require that a student receive a score of 70% on the
practical portion and 70% on the written portion in order to pass
the examination.
Antoinette Humphrey, Executive Director of the Texas Cosmetol-
ogy Commission, has determined that for each year of the first
five-years that the amendments are in effect, there are no fiscal
implications for state or local government as a result of enforcing
or administering the amendments.
Ms. Humphrey, also has determined that for each year of the first
five years the amendments are in effect, the public benefit antic-
ipated as a result of enforcing the amendments will be to ensure
that persons who obtain a cosmetology or specialty license in
Texas will have both a theoretical and practical expertise in the
particular field for which they are licensed. There are no antic-
ipated economic costs to persons who are required to comply
with the amendments. The amendments will not have an effect
on small businesses.
Comments may be submitted to Stephen Vigorito, Texas Cos-
metology Commission, P.O. Box 26700, Austin, Texas 78755-
0700, (512) 380-7608. Comments may also be submitted elec-
tronically to stephen.vigorito@txcc.state.tx.us or faxed to (512)
374-1564.
The amendments to §89.31 are proposed pursuant to §1602.151
of the Texas Occupations Code which authorizes the commis-
sion to adopt rules consistent with Chapter 1602 in order to im-
plement the provisions of that chapter. The amendment imple-
ments §1602.259 of the Texas Occupations Code which autho-
rizes the commission to select, develop, and administer both a
practical and written licensure examination.
No other statutes are effected by this amendment.
§89.31. Examination.

(a) (No change.)

(b) To pass the operator, facial, manicure, wig, hairweav-
ing/braiding, and shampoo examinations, the examinee must have a

score of seventy (70%) on the written exam and seventy (70%) on
the practical [are scored on a 2/3 practical and 1/3 written grade. The
examinee must make a composite score of 75 percent to pass the
examination].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 27,
2002.
TRD-200208543
Antoinette Humphrey
Executive Director
Texas Cosmetology Commission
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 380-7608

♦ ♦ ♦
22 TAC §89.35
The Texas Cosmetology Commission proposes an amendment
to §89.35, governing the uniform requirements for cosmetology
school students, certain licensees and employees, and exam-
ination applicants. The amendment seeks to add an additional
requirement to subsection (a) to require that cosmetology school
students wear closed toe and heel shoes.
Antoinette Humphrey, Executive Director of the Texas Cosmetol-
ogy Commission, has determined that for each year of the first
five-years that the amendment is in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the amendment.
Ms. Humphrey, also has determined that for each year of the
first five years the amendment is in effect, the public benefit an-
ticipated as a result of enforcing the amendment will be to mini-
mize sanitation concerns with respect to both students and cus-
tomers, maximize safety, and promote an attitude of profession-
alism. There are no anticipated economic costs to persons who
are required to comply with the amendment. The amendment
will not have an effect on small businesses.
Comments may be submitted to Stephen Vigorito, Texas Cos-
metology Commission, P.O. Box 26700, Austin, Texas 78755-
0700, (512) 380-7608. Comments may also be submitted elec-
tronically to stephen.vigorito@txcc.state.tx.us or faxed to (512)
374-1564.
The amendment to §89.35 is proposed pursuant to §1602.151 of
the Texas Occupations Code which authorizes the commission
to adopt rules consistent with Chapter 1602 in order to implement
the provisions of that chapter.
No other statutes are affected by this amendment.
§89.35. Uniforms.

(a) Cosmetology school students shall wear a uniform of
washable material with armpits and chest covered as prescribed by the
school. Tank tops, lingerie, see-through fabric, topless and bottomless
uniforms, and bare feet are not allowed. Students must wear closed
toe and heel shoe.

(b) - (c) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Filed with the Office of the Secretary of State on December 27,
2002.
TRD-200208544
Antoinette Humphrey
Executive Director
Texas Cosmetology Commission
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 380-7608

♦ ♦ ♦
22 TAC §89.39
The Texas Cosmetology Commission proposes to amend
§89.39, concerning the licensing and inspection requirements
of new salons. The amendment proposes to make certain
technical changes with regard to the restroom and equipment
requirements of a new salon. Specifically, the amendment
replaces language in subsection (b)(4) to allow for a required
public restroom to be located in an adjoining property, replaces
language in subsection (c)(1)(C) and (6)(C) relating to the
number of shampoos bowls required for certain facilities, and
clarifies language in subsection (c)(6)(D) relating to the type of
dryers required in a hairweaving/braiding salon.
Antoinette Humphrey, Executive Director of the Texas Cosmetol-
ogy Commission, has determined that for each year of the first
five-years that the amendments are in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the amendments.
Ms. Humphrey, also has determined that for each year of the
first five years the amendments are in effect, the public benefit
anticipated as a result of enforcing the amendments will be as fol-
lows: (1) The amendment to subsection (b)(4) will make it more
feasible and less costly for new salons to comply with commis-
sion public restroom requirements by allowing such restrooms to
be on an adjoining property; (2) The amendment to subsection
(c)(1)(C) and (6)(C) replacing the technical numerical require-
ments for shampoo bowls in a salon with general language re-
quiring a sufficient number of shampoo bowls provides a more
workable standard for new salons, particularly as relates to large
salons with a large amount of work stations; (3) The amendment
to subsection (c)(6)(D) avoids confusion concerning what type of
dryer is sufficient for hairweaving/braiding salons.
There are no anticipated economic costs to persons who are
required to comply with the amendments. The amendments will
not have an adverse effect on small businesses.
Comments may be submitted to Stephen Vigorito, Texas Cos-
metology Commission, P.O. Box 26700, Austin, Texas 78755-
0700, (512) 380-7608. Comments may also be submitted elec-
tronically to stephen.vigorito@txcc.state.tx.us or faxed to (512)
374-1564.
The amendments to §89.39 are proposed pursuant to
§1602.151(a) of the Texas Occupations Code which authorizes
the commission to establish sanitation rules to prevent the
spread of infectious or contagious diseases, §1602.302 which
authorizes the commission to establish the particular requisites
for beauty shops, and §1602.151(b) which authorizes the
commission generally to adopt rules consistent with Chapter
1602 in order to implement the provisions of that chapter.
No other statutes are affected by these amendments.
§89.39. New Salon.

(a) License requirements: Before a beauty or specialty salon
may open for business, the facility must obtain a license. The applica-
tion and fees must be submitted to the Texas Cosmetology Commission
at least 45 days in advance of the anticipated opening date. The facility
must be inspected for approval as near to the opening date as possible.
If the facility is licensed, pending the inspection the salon may be open
until the final approval is granted. The facility will be given 10 work
days to correct any deficiencies. No salon may advertise, practice, or
attempt to practice under the name or trade [name] of another licensee
under this Act.

(b) Requirements for all salons:

(1) - (3) (No change.)

(4) A restroom must be made available to the public within
the facility or on an adjoining property [ directly connected to the salon
with a sink or a public restroom available for client use].

(5) - (13) (No change.)

(c) Additional requirements by specialty:

(1) Beauty Salon:

(A) - (B) (No change.)

(C) an adequate or sufficient amount of shampoo bowls
[a minimum of one shampoo bowl and shampoo chair for each three
operators];

(D) (No change.)

(2) - (5) (No change.)

(6) Hairweaving/Braiding Salon:

(A) - (B) (No change.)

(C) an adequate or sufficient amount of shampoo bowls
[a minimum of one shampoo bowl and shampoo chair for each three
hairweaver/braiders]

(D) one chair dryer/handheld dryer for each three hair-
weaver/braiders

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 27,
2002.
TRD-200208545
Antoinette Humphrey
Executive Director
Texas Cosmetology Commission
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 380-7608

♦ ♦ ♦
22 TAC §89.41
The Texas Cosmetology Commission proposes an amendment
to §89.41, concerning the change of location of a salon or school.
This section specifies the procedures, notification deadlines, and
inspection requirements involved in the change of location of a
salon or school. The amendments specify that a change of ad-
dress of a salon or school must be reported within 30 days of
relocation. The amendments also restate that all salon or school
relocations will require a re-inspection.
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Antoinette Humphrey, Executive Director of the Texas Cosmetol-
ogy Commission, has determined that for each year of the first
five-years that the amendments are in effect there will be no fis-
cal implications for state or local government as a result of en-
forcing or administering the amendments. With respect to the
requirement for re-inspection, the amendment does not involve
a substantive change in policy or practice, but merely restates
and further clarifies what has long been the policy and practice
of the commission pursuant to its rules.
Ms. Humphrey, also has determined that for each year of the
first five years the amendments are in effect, the public bene-
fit anticipated as a result of enforcing the amendments will be
that the deadline stated in the rule for reporting of a change of
address will be unambiguous, more clearly verifiable by com-
mission inspectors, and more workable in terms of insuring that
inspectors can coordinate their inspections with the actual time
when an establishment has opened for business in another loca-
tion. The amendment also provides further clarity within the rule
that re-inspections are required in all instances where a change
of location of a school or salon is involved.
There are no anticipated economic costs to persons who are
required to comply with the amendments. The amendments will
not have an effect on small businesses.
Comments may be submitted to Stephen Vigorito, Texas Cos-
metology Commission, P.O. Box 26700, Austin, Texas 78755-
0700, (512) 380-7608. Comments may also be submitted elec-
tronically to stephen.vigorito@txcc.state.tx.us or faxed to (512)
374-1564.
The amendments to §89.41 are proposed pursuant to §1602.151
of the Texas Occupations Code which authorizes the commis-
sion to adopt rules consistent with Chapter 1602 in order to im-
plement the provisions of that chapter. The amendments specif-
ically implement §1602.551 governing the authority of commis-
sion inspectors to enter a license holder’s facilities to ensure
compliance with state law and commission rules.
The amendments also affect §§1602.301 - 1602.305 which
govern the commission’s authority to prescribe rules for and
inspect school and salon facilities licensed by the commission.
The amendments do not effect any other statutes.
§89.41. Change of Location of a Salon or School.

(a) A salon or school may move and continue to operate with
the current license, but must be inspected and approved under the cur-
rent requirements in the new location. The salon or school must notify
the commission office in writing of the change of address as within
thirty (30) days of re-location. All salon or school re-locations will re-
quire re-inspection. [soon as the change of address becomes available.
]

(b) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 27,
2002.
TRD-200208546

Antoinette Humphrey
Executive Director
Texas Cosmetology Commission
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 380-7608

♦ ♦ ♦
22 TAC §89.42
The Texas Cosmetology Commission proposes an amendment
to §89.42, concerning the requirements to make a restroom
available in facilities licensed by the commission. The amend-
ment proposes to delete language in the rule that currently
allows that salons licensed prior to September 1, 1971, will
not be required to have restrooms in direct connection with the
salon. The amendment further clarifies that all commission-li-
censed facilities are required to have a restroom available to
the public within the facility or located on an adjoining property.
Finally, the amendment would require only restrooms within the
licensed facility to meet sanitary rules and regulations.
Antoinette Humphrey, Executive Director of the Texas Cosmetol-
ogy Commission, has determined that for each year of the first
five-years that the amendment is in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the amendment.
Ms. Humphrey, also has determined that for each year of the
first five years the amendments are in effect, the public benefit
anticipated as a result of enforcing the amendments will be to en-
sure that all commission-licensed facilities have public restrooms
available in the vicinity, to make it more feasible and less costly
for new salons to comply with public restroom requirements by
allowing such restrooms to be on an adjoining property, and to
make clear that the commission’s sanitary regulations will not
apply to restrooms not within the direct control of the facility li-
censee.
There are no anticipated economic costs to persons who are re-
quired to comply with the amendments. The commission is un-
aware of any facilities which have had their licenses issued prior
to 1971 and which also continue to lack a restroom available to
the public within or adjoining the facility. Furthermore, to the ex-
tent that there might be a small number of licensees who remain
in a facility that was issued a license prior to 1971, building codes
in those regions should more than likely ensure that owners of
a commercial property undertake the necessary renovations to
comply with requirements of the amendment.
Futhermore, the amendment may reduce costs of compliance
with commission standards by enabling many licensed facilities
to fulfill the restroom requirements simply by having a restroom
available on an adjoining property such as an office building.
The amendments will not have an adverse affect on small busi-
nesses.
Comments may be submitted to Stephen Vigorito, Texas Cos-
metology Commission, P.O. Box 26700, Austin, Texas 78755-
0700, (512) 380-7608. Comments may also be submitted elec-
tronically to stephen.vigorito@txcc.state.tx.us or faxed to (512)
374-1564.
The amendments to §89.42 are proposed pursuant to
§1602.151(a) of the Texas Occupations Code which authorizes
the commission to establish sanitation rules to prevent the
spread of infectious or contagious diseases in all licensed
facilities, and §1602.151(b) which authorizes the commission
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generally to adopt rules consistent with Chapter 1602 in order
to implement the provisions of that chapter.
The amendment also affects §1602.302 which authorizes the
commission to establish the particular requisites for beauty
shops. No other statutes are affected by these amendments.
§89.42. Restrooms.
[All licensed salons issued licenses prior to September 1, 1971, will not
be required to have restrooms in direct connection with said salon.] If a
restroom is provided for clients or operators, then the Texas Cosmetol-
ogy Commission reserves the right to inspect said facility. All licensed
facilities [after September 1, 1971,] will be required to have a restroom
with sink and commode, or have a public restroom available to the pub-
lic within the facility or located on an adjoining property. Restrooms
within the facilities must meet all sanitary rules and regulations in re-
gard to sanitation.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 27,
2002.
TRD-200208547
Antoinette Humphrey
Executive Director
Texas Cosmetology Commission
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 380-7608

♦ ♦ ♦
22 TAC §89.43
The Texas Cosmetology Commission proposes amendments to
§89.43, concerning the items required to be posted in salons
and schools licensed by the commission. The section currently
requires schools and salons to post, among other things, the
establishment’s normal business hours. Schools are also cur-
rently required to post their behavioral rules and regulations. The
amendments seek to delete the language currently in subsection
(c)(1) which allows a school or salon to file with the commission
a certification of its normal business hours in lieu of displaying
those hours so as to be visible from the outside of the business.
The amendment also clarifies that a school need not post its
rules and regulations concerning behavior, dress, attendance,
and progress as long as that information is made available.
Antoinette Humphrey, Executive Director of the Texas Cosmetol-
ogy Commission, has determined that for each year of the first
five-years that the amendment is in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the amendment.
Ms. Humphrey, also has determined that for each year of the
first five years the amendments are in effect, the public benefit
anticipated as a result of enforcing the amendments will be to
ensure that customers of a salon are provided with adequate in-
formation concerning the working hours of the salon, and to pro-
vide inspectors, upon arrival at a closed establishment, with suf-
ficient information to determine when to return. With respect to
removing the requirement that schools post their rules and regu-
lations regarding behavior, dress, attendance, and progress, the
amendment will alleviate cumbersome posting requirements for
schools while still requiring the information to be available upon
request.

There are no anticipated economic costs to persons who are
required to comply with the amendments. The amendments will
not affect small businesses.
Comments may be submitted to Stephen Vigorito, Texas Cos-
metology Commission, P.O. Box 26700, Austin, Texas 78755-
0700, (512) 380-7608. Comments may also be submitted elec-
tronically to stephen.vigorito@txcc.state.tx.us or faxed to (512)
374-1564.
The amendments to §89.43 are proposed pursuant to §1602.151
of the Texas Occupations Code which authorizes the commis-
sion to adopt rules consistent with Chapter 1602 in order to im-
plement the provisions of that chapter. The requirement to post
hours of operation also implements §1602.551 regarding access
of inspector to a license holders’ premises.
No other statutes are affected by these amendments.
§89.43. Items to be Posted in Salon or School.

(a) - (b) (No change.)

(c) Each establishment at which the instruction or practice of
cosmetology is being conducted shall prominently display to the public
its normal business hours.

(1) The normal business hours of the establishment must be
displayed so as to be visible from the outside of the business and shall
be located at or near the main entrance of the establishment. [In lieu of
the foregoing requirements, the licensee shall file with the commission
a certification of its normal business hours.]

(2) Schools must make available [post] rules and regula-
tions on behavior, attendance, dress, and progress, and the school may
suspend or terminate a student for noncompliance. Schools must place
the current commission rules and regulations book in a place where it
will be readily accessible to students.

(3) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 27,
2002.
TRD-200208548
Antoinette Humphrey
Executive Director
Texas Cosmetology Commission
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 380-7608

♦ ♦ ♦
22 TAC §89.47
The Texas Cosmetology Commission proposes an amendment
to §89.47, concerning the services that may be provided by a
facial specialty salon. The amendment proposes to add a new
subsection (a)(7) to the list of services that a facial specialty sa-
lon may provide. That new subsection would include micro-der-
mabrasion as a service which a facial specialty salon can pro-
vide.
Antoinette Humphrey, Executive Director of the Texas Cosmetol-
ogy Commission, has determined that for each year of the first
five-years that the amendment is in effect there will be no fiscal
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implications for state or local government as a result of enforcing
or administering the amendment.
Ms. Humphrey, also has determined that for each year of the
first five years the amendment is in effect, the public benefit an-
ticipated as a result of enforcing the amendment will be to clarify
confusion concerning whether micro-dermabrasions can be pro-
vided by licensed facial specialty shops, while also providing a
means by which to more adequately regulate the activity on be-
half of the public.
There are no anticipated economic costs to persons who are
required to comply with the amendment. The amendments will
not adversely affect small businesses.
Comments may be submitted to Stephen Vigorito, Texas Cos-
metology Commission, P.O. Box 26700, Austin, Texas 78755-
0700, (512) 380-7608. Comments may also be submitted elec-
tronically to stephen.vigorito@txcc.state.tx.us or faxed to (512)
374-1564.
The amendment to §89.47 is proposed pursuant to §1602.151
of the Texas Occupations Code which authorizes the commis-
sion to adopt rules consistent with Chapter 1602 in order to im-
plement the provisions of that chapter. In particular, the amend-
ment implements or otherwise affects §1602.305 concerning the
issuance of specialty shop licenses.
No other statutes are affected by this amendment.
§89.47. Definition of a Facial Specialty Salon.

(a) A facial specialty salon is an establishment where only the
following services may be performed:

(1) - (6) (No change.)

(7) micro-dermabrasion

(b) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 27,
2002.
TRD-200208549
Antoinette Humphrey
Executive Director
Texas Cosmetology Commission
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 380-7608

♦ ♦ ♦
22 TAC §89.55
The Texas Cosmetology Commission proposes an amendment
to §89.55, concerning refresher courses provided by Texas cos-
metology schools. Section 89.55 generally allows a person al-
ready licensed by the commission to enroll in a refresher course
and service clients in a school for a limited period of time with-
out receiving compensation. The amendment seeks to eliminate
the current restriction preventing a licensee in a refresher course
from servicing clients in a school for more than a 60 calendar day
period once every three years. The amendment would do away
with any restriction concerning the length of time a licensee can
enroll and perform services in a school’s refresher course.

Antoinette Humphrey, Executive Director of the Texas Cosmetol-
ogy Commission, has determined that for each year of the first
five-years that the amendment is in effect there will be no fiscal
implications for state or local governments as a result of enforc-
ing or administering the amendment.
Ms. Humphrey, also has determined that for each year of the
first five years the amendment is in effect, the public benefit an-
ticipated as a result of enforcing the amendment will be to pro-
vide commission licensees with the flexibility to determine their
own needs with respect to a refresher course. There are no an-
ticipated economic costs to persons who are required to comply
with the amendment. The amendments will not affect small busi-
nesses.
Comments may be submitted to Stephen Vigorito, Texas Cos-
metology Commission, P.O. Box 26700, Austin, Texas 78755-
0700, (512) 380-7608. Comments may also be submitted elec-
tronically to stephen.vigorito@txcc.state.tx.us or faxed to (512)
374-1564.
The amendment to §89.55 is proposed pursuant to §1602.151 of
the Texas Occupations Code which authorizes the commission
to adopt rules consistent with Chapter 1602 in order to implement
the provisions of that chapter. In addition, the amendment oth-
erwise affects §1602.456(b) concerning the ability of a school to
receive compensation for the services performed by certain per-
sons.
No other statutes are affected by this amendment.
§89.55. Refresher Courses/Schools Performing Services.

Schools of cosmetology may enroll applicants for a refresher course. A
person who holds a valid Texas license may service clients in the school
[for a 60 calendar day period of time once every three years]. The
school may receive compensation for services performed by a student
holding a valid Texas license; however, the student may not receive
compensation.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 27,
2002.
TRD-200208550
Antoinette Humphrey
Executive Director
Texas Cosmetology Commission
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 380-7608

♦ ♦ ♦
22 TAC §89.56
The Texas Cosmetology Commission proposes an amendment
to §89.56, concerning administrative processing fees. This sec-
tion specifies the policies of the commission relating to accep-
tance of checks and money orders and assesses administra-
tive fees in certain instances. The proposed amendment seeks
to delete current paragraph (2) thereby removing the prohibi-
tion against sending personal checks to the commission. The
proposed amendment re-numbers the remaining paragraphs ac-
cordingly and makes minor modifications to new paragraph (2)
to clarify that all business checks are acceptable as well. Finally,
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the proposed amendment insures that administrative fees for in-
sufficient fund checks are uniformly applied to all business and
personal checks.
Antoinette Humphrey, Executive Director of the Texas Cosmetol-
ogy Commission, has determined that for each year of the first
five-years that the amendment is in effect there will be some lim-
ited fiscal implications for state or local governments as a result
of enforcing or administering the amendment. In particular, it is
expected that the commission’s acceptance of personal checks
of individuals will result in a certain proportion of those checks
being returned for insufficient funds. Since the agency has not
yet accepted personal checks on a large scale, the agency does
not have sufficient data at this time to determine the precise per-
centage of checks that should be expected to fall in the return
category, the proportion of those returned checks which will likely
remain unpaid, and the proportion of those checks that will result
in the collection of the assessment fee prescribed by §89.56.
Ms. Humphrey, also has determined that for each year of the
first five years the amendment is in effect, the public benefit an-
ticipated as a result of enforcing the amendment will be that the
commission will uniformly accept all checks from either a school,
salon, or individual, thus expanding the methods which can used
to make payments and maximizing the convenience of the li-
censee.
The probable economic costs to persons who are required to
comply with the amendment is that those who send checks
for "insufficient funds" will be required to cover the cost of the
bounced check, pay an added administrative fee, and possibly
be required to pay additional late charges relating to licensure
deadlines that have been missed as a result of the check not
being accepted.
The amendments will not affect small businesses.
Comments may be submitted to Stephen Vigorito, Texas Cos-
metology Commission, P.O. Box 26700, Austin, Texas 78755-
0700, (512) 380-7608. Comments may also be submitted elec-
tronically to stephen.vigorito@txcc.state.tx.us or faxed to (512)
374-1564.
The amendment to §89.56 is proposed pursuant to §1602.151 of
the Texas Occupations Code which authorizes the commission
to adopt rules consistent with Chapter 1602 in order to imple-
ment the provisions of that chapter. In addition, the amendment
is proposed pursuant to §1602.154 concerning the authority of
the commission to set certain fees in amounts reasonable and
necessary to cover the cost of administering this chapter.
The amendment also affects §1602.352 of the Texas Occupa-
tions Code relating to various license renewal fees, delinquency
charges and other charges that may result from check payments
being returned late. No other statutes are affected by this
amendment.
§89.56. Administrative Processing Fees.
All schools, salons, independent contractors, and licensees will be held
responsible for the following.

(1) (No change.)

[(2) The commission does not accept personal checks. Per-
sonal checks sent to the commission will be returned and a $10 process-
ing fee will be charged.]

(2) [(3) School] Business checks, money orders, and
cashier’s checks are acceptable. Insufficient fund school checks will
result in a $28 return check fee being charged. to the school. The

second check sent to the commission must be for the correct amount,
with a $28 money order, cashier’s check, or bank check. If a second
check is returned insufficient, an additional $28 insufficient charge
will be assessed. No services will be performed until the required fees
are paid and in good standing.

(3) [(4)] If personal checks are returned to the sender re-
sulting in acceptable payment being after the deadline, the license will
be assessed the late charge fee. Acceptable payment procedure must
be completed before the published deadline for the license.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 27,
2002.
TRD-200208551
Antoinette Humphrey
Executive Director
Texas Cosmetology Commission
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 380-7608

♦ ♦ ♦
22 TAC §89.71
The Texas Cosmetology Commission proposes to amend
§89.71, concerning the procedures by which a new secondary
or post-secondary public cosmetology school may obtain
certification from the commission. The current rule lists the
documentation which a public school cosmetology program is
required to submit to the commission in order to be considered
for certification by the commission. The proposed amendment
would add a new paragraph (6) specifying that such applications
for certification must include a $200 inspection fee as part of the
application to the commission.
Antoinette Humphrey, Executive Director of the Texas Cosmetol-
ogy Commission, has determined that for each year of the first
five-years that the amendment is in effect there will be no fiscal
implications for state or local governments as a result of enforc-
ing or administering the amendment. The proposed amendment
is not a substantive change of commission policy or practice, but
merely codifies in the rule what has already been the standard
policy and practice of the commission with respect to the inspec-
tion fee for certification of a public school cosmetology program.
Accordingly, the rule has no fiscal implications with respect to
either commission revenue or the costs incurred by local school
districts.
Ms. Humphrey, has also determined that for each year of the
first five years the amendment is in effect, the public benefit an-
ticipated as a result of enforcing the amendment will be to memo-
rialize in the rules what is already current practice concerning the
inspection fee charged to public schools for certification with the
commission.
The probable economic cost to persons required to comply with
this amendment for each year of the first five years that the
amendment proposed will be in effect are that each secondary
or post-secondary public school cosmetology program will be
required to pay a $200 inspection fee for each inspection trip
required prior to the commission issuing certification to the
school.
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The amendment will not affect small businesses.
Comments may be submitted to Stephen Vigorito, Texas Cos-
metology Commission, P.O. Box 26700, Austin, Texas 78755-
0700, (512) 380-7608. Comments may also be submitted elec-
tronically to stephen.vigorito@txcc.state.tx.us or faxed to (512)
374-1564.
The amendment to §89.71 is proposed pursuant to implemen-
tation of §1602.304 of the Texas Occupations Code which au-
thorizes the commission to charge an inspection fee for each
trip required before approval of the certificate. The commission
is further authorized by §1602.154 of the Code to set fees, in-
cluding renewal fees for licenses and certificates issued under
chapter 1602, in amounts reasonable and necessary to cover
the costs of administering the chapter.
There are no other statutes affected by this amendment.
§89.71. New Secondary or Post-Secondary Public Cosmetology Cer-
tification.

An institution making application for public school cosmetology certi-
fication must submit at least 45 days prior to the tentative opening date:

(1) - (3) (No change.)

(4) an inspection report of fire marshal [marshall]l and
electrical inspector; [and]

(5) a copy of the curriculum for each course offered, and;

(6) Inspection fee $200.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 27,
2002.
TRD-200208552
Antoinette Humphrey
Executive Director
Texas Cosmetology Commission
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 380-7608

♦ ♦ ♦
22 TAC §89.72
The Texas Cosmetology Commission proposes an amendment
to §89.72, which details the substantive curriculum requirements
for the various specialties recognized by the commission. The
amendment proposes to delete certain language in the sham-
poo and conditioning specialist curriculum that limit the instruc-
tion involving application of weekly rinses and semi-permanent
rinses to those that do not require hydrogen peroxide.
Antoinette Humphrey, Executive Director of the Texas Cosmetol-
ogy Commission, has determined that for each year of the first
five-years that the amendment is in effect there will be no fiscal
implications for state or local governments as a result of enforc-
ing or administering the amendment
Ms. Humphrey, also has determined that for each year of the
first five years the amendment is in effect, the public benefit an-
ticipated as a result of enforcing the amendment will be to enable
cosmetology students to have a greater versatility of skills with
respect to application of certain weekly rinses.

There are no anticipated economic costs to persons who are
required to comply with the amendment. The amendment will
not affect small businesses.
Comments may be submitted to Stephen Vigorito, Texas Cos-
metology Commission, P.O. Box 26700, Austin, Texas 78755-
0700, (512) 380-7608. Comments may also be submitted elec-
tronically to stephen.vigorito@txcc.state.tx.us or faxed to (512)
374-1564.
The amendment to §89.72 is proposed pursuant to §1602.151(a)
of the Texas Occupations Code which authorizes the commis-
sion to prescribe the minimum curriculum taught by public and
private cosmetology schools in Texas.
The amendment to §89.72 will affect §1602.451 and §1602.453
of the Texas Occupation Code which relate the curriculums used
in a private beauty culture school. No other statutes are affected
by this amendment.
§89.72. Curriculum Posted.
The curriculum listed has been established by the Texas Cosmetology
Commission and must be followed by all cosmetology schools. The
curriculum shall be posted in a conspicuous place in the school. A
current syllabus and lesson plans for each course shall be maintained
by the school and be available for inspection. Operator Curriculum:

(1) - (6) (No change.)

(7) Hairweaving/Braiding Specialists curriculum (total
300 hours): The hairweaver/braider will only be allowed to practice
those skills as enumerated in [the] hairweaving/braiding curriculum:

(A) - (B) (No change.)

(C) Hairweaving/Braiding 150 hours:

(i) Procedures:

(I) - (III) (No change.)

(IV) sizing and finishing by hand of hair ends [or
by using] mechanical equipment.

(ii) (No change.)

(D) - (E) (No change.)

(8) Shampoo and conditioning specialist curriculum (total
150 hours). Under no conditions will the certificate holder do any other
skills but those prescribed in this subparagraph by the commission:

(A) - (C) (No change.)

(D) procedures 100 hours:

(i) - (iii) (No change.)

(iv) application of weekly rinses or semi-permanent
rinses [not requiring hydrogen peroxide];

(v) - (x) (No change.)

(E) - (G) (No change.)

(9) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 27,
2002.
TRD-200208553
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Antoinette Humphrey
Executive Director
Texas Cosmetology Commission
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 380-7608

♦ ♦ ♦
22 TAC §89.74
The Texas Cosmetology Commission proposes to amend
§89.74, concerning programs for voluntary continuing educa-
tion in cosmetology. That section describes the criteria and
verification requirements for acceptance of hours of continuing
education by the commission. The commission proposes to
amend subsection (g) concerning appropriate time limits for
breaks taken during a continuing education program. Specifi-
cally, the amendment would strike language limiting the number
and time limit of breaks in a four hour period and restate
that a 10-minute break is permitted after each 50 minutes of
instruction.
Antoinette Humphrey, Executive Director of the Texas Cosmetol-
ogy Commission, has determined that for each year of the first
five-years that the amendment is in effect there will be no fiscal
implications for state or local governments as a result of enforc-
ing or administering the amendment
Ms. Humphrey, also has determined that for each year of the
first five years the amendment is in effect, the public benefit an-
ticipated as a result of enforcing the amendment will be to avoid
confusion as to the extent of break time permitted for each hour
of instruction and avoid inconsistent application of the rule in
practice.
There are no anticipated economic costs to persons who are
required to comply with the amendment. The amendment will
not affect small businesses.
Comments may be submitted to Stephen Vigorito, Texas Cos-
metology Commission, P.O. Box 26700, Austin, Texas 78755-
0700, (512) 380-7608. Comments may also be submitted elec-
tronically to stephen.vigorito@txcc.state.tx.us or faxed to (512)
374-1564.
The amendment to §89.74 is proposed pursuant §1602.151 of
the Texas Occupations Code which authorizes the commission
to adopt rules consistent with Chapter 1602 in order implement
the provisions of that chapter. The amendment is proposed in
conjunction with §1602.354 which authorizes the commission
to recognize, prepare, and administer continuing education pro-
grams in cosmetology.
No other statutes are affected by the amendment.
§89.74. Program for Voluntary Continuing Education.

(a) - (f) (No change.)

(g) The credit will accrue at one hour of credit for each 50 min-
utes of classroom instruction, with a 10-minute break. [No more than
one break of 30 minutes per four hours of instruction will be allowed.
No more than two breaks can be given in each four-hour period of in-
struction.]

(h) - (l) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 27,
2002.
TRD-200208554
Antoinette Humphrey
Executive Director
Texas Cosmetology Commission
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 380-7608

♦ ♦ ♦

PART 9. TEXAS STATE BOARD OF
MEDICAL EXAMINERS
CHAPTER 184. SURGICAL ASSISTANTS
22 TAC §§184.4, 184.6, 184.8
The Texas State Board of Medical Examiners proposes amend-
ments to §§184.4, 184.6, and 184.8, concerning licensure doc-
umentation, licensure renewal and examination. The amend-
ments allow the board to prorate the initial annual renewal fees in
order to set up a system to have surgical assistants renew their
license on the same date and to clarify several other sections of
the rule.
Michele Shackelford, General Counsel, Texas State Board of
Medical Examiners, has determined that for the first five-year
period the amendments are in effect there will be no fiscal impli-
cations to state or local government as a result of enforcing the
rules as proposed.
Ms. Shackelford also has determined that for each year of the
first five years the amendments as proposed are in effect the
public benefit anticipated as a result of enforcing the sections will
be clarification of rules and to prorate annual renewal system.
There will be no effect on small or micro businesses.
Comments on the proposal may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas 78768-2018. A public hearing
will be held at a later date.
The amendments are proposed under the authority of the Oc-
cupations Code Annotated, §153.001, which provides the Texas
State Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.
The following are affected by the proposed amendments: Texas
Occupations Code Annotated, Chapter 206, Subchapter E.
§184.4. Qualifications for Licensure.

(a) Except as otherwise provided in this section, an individual
applying for licensure must:

(1) - (10) (No change.)

(11) pass an independently evaluated surgical or first assis-
tant examination approved by the board;

(12) - (16) (No change.)

(b) An applicant who submits an application before September
1, 2002 must provide documentation that the applicant has passed a
surgical or first assistant [an] examination required for certification by
one of the following certifying boards:

(1) - (3) (No change.)
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(c) (No change.)

§184.6. Licensure Documentation.
(a) (No change.)

(b) Documentation required of all applicants for licensure.

(1) - (3) (No change.)

(4) Certification. All applicants must submit:

(A) (No change.)

(B) a certificate of successful completion of an educa-
tional program whose curriculum includes surgical assisting submitted
directly from the program [on a form provided the board], unless the
applicant qualifies for the special eligibility provision regarding educa-
tion under §184.4(c) of this title (relating to Qualifications for Licen-
sure).

(5) - (6) (No change.)

(7) License verifications. Each applicant for licensure who
is licensed, registered, or certified in another state must have that state
submit directly to the board, [on a form provided by the board,] that
the applicant’s license, registration, or certification is current and in
full force and that the license, registration, or certification has not been
restricted, suspended, revoked or otherwise subject to disciplinary ac-
tion. The other state shall also include a description of any sanctions
imposed by or disciplinary matters pending in the state.

(c) (No change.)

§184.8. License Renewal.
(a) (No change.)

(b) The board may prorate the length of the initial surgical as-
sistant registration and registration fees, so that registrations expire on
a single date, regardless of the board meeting at which the surgical as-
sistant is licensed.

(c) [(b)] The board shall provide written notice to each prac-
titioner at the practitioner’s address of record at least 30 days prior to
the expiration date of the license.

(d) [(c)] Within 30 days of a surgical assistant’s change of
mailing, residence or office address from the address on file with the
board, a surgical assistant shall notify the board in writing of such
change.

(e) [(d)] Falsification of an affidavit or submission of false in-
formation to obtain renewal of a license shall subject a surgical assistant
to denial of the renewal and/or to discipline pursuant to §206.301 of the
Act.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208462
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 187. PROCEDURAL RULES

The Texas State Board of Medical Examiners proposes amend-
ments to §187.18 and §187.39, concerning procedural rules.
The amendments regard costs of administrative hearings and in-
formal settlement conferences based on personal appearance.
Michele Shackelford, General Counsel, Texas State Board of
Medical Examiners, has determined that for the first five-year
period the amendments are in effect there will be no fiscal impli-
cations to state or local government as a result of enforcing the
rules as proposed.
Ms. Shackelford also has determined that for each year of the
first five years the amendments as proposed are in effect the
public benefit anticipated as a result of enforcing the sections
will be updated regulations. There will be no effect on small or
micro businesses.
Comments on the proposal may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas 78768-2018. A public hearing
will be held at a later date.
SUBCHAPTER B. INFORMAL BOARD
PROCEEDINGS
22 TAC §187.18
The amendments are proposed under the authority of the Oc-
cupations Code Annotated, §153.001, which provides the Texas
State Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.
The following are affected by the proposed amendments: Texas
Occupations Code Annotated, Chapter 164, Subchapter A.
§187.18. Informal Show Compliance Proceeding and Settlement
Conference Based on Personal Appearance ("ISC").

(a) Notice of the ISC shall be extended to the licensee and the
complainant(s) in writing, by hand delivery, regular mail, certified mail
- return receipt requested, overnight or express mail, courier service, or
registered mail, to the address of record of the complainants and the
address of record of the licensee or the licensee’s authorized represen-
tative to be received at least ten days prior to the date of the ISC. The
notice shall include the time, date, and location of the ISC; the rules
governing the proceeding; the deadline for submitting any additional
material for presentation to the board representatives; and a brief writ-
ten statement of the nature of the allegations to be addressed at the
ISC. [If there is no written request for an informal show compliance
proceeding based on written information, the licensee shall be sched-
uled to appear for an ISC with one or more board representatives.]

(b) Unless a timely written request from the licensee for an in-
formal show compliance proceeding based on written information is
received, the licensee shall be scheduled to appear in person for an ISC
with one or more board representatives. [Notice of the ISC shall be
extended to the licensee and the complainant(s) in writing, by hand de-
livery, regular mail, certified mail - return receipt requested, overnight
or express mail, courier service, or registered mail, to the address of
record of the licensee or the licensee’s authorized representative to be
received at least ten days prior to the date of the ISC. The notice shall
include the time, date, and location of the ISC; the rules governing the
proceeding; the deadline for submitting any additional material for pre-
sentation to the board representatives; and a brief written statement of
the nature of the allegations to be addressed at the ISC.]

(c) - (d) (No change.)

(e) The ISC shall allow:
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(1) - (6) (No change.)

(7) questioning of the witnesses in a manner prescribed by
the panel;

(8) - (10) (No change.)

(f) The board representatives, board staff, the licensee, and the
licensee’s authorized representative shall be present during the presen-
tation of statements and testimony during the ISC. [The board rep-
resentatives may exclude from the ISC all persons except witnesses
during their testimony or presentation of statements, the licensee, the
licensee’s authorized representative, board representatives, and board
staff.]

(g) Notwithstanding subsection (f) of this section, the board
representatives may allow the person alleged to have suffered harm due
to actions of the licensee to testify outside the physical presence of the
licensee to protect the person from harassment and/or undue embar-
rassment, for personal safety concerns, or for any other demonstrated
and legitimate need. If such testimony is allowed, arrangements will
be made to allow the licensee to listen to the testimony contemporane-
ously as it is given.

(h) [(g)] All evidence that a licensee wishes the board repre-
sentatives to consider at the ISC must be submitted to the board at least
seven days before the ISC. The board representatives may refuse to
consider any evidence not submitted in a timely manner. If the board
representatives allow the licensee to submit late evidence, the represen-
tatives may reschedule and/or assess an administrative penalty for the
late submission.

(i) [(h)] During the ISC, the board’s legal counsel shall be
present to advise the board representatives or the board’s employees.

(j) [(i)] At the ISC, the board representatives shall attempt
to resolve disputed matters and the representatives may call upon the
board staff at any time for assistance in conducting the ISC.

(k) [(j)] The board representatives shall prohibit or limit ac-
cess to the board’s investigative file by the licensee, the licensee’s au-
thorized representative, the complainant(s), witnesses, and the public
consistent with Act, §164.007 [§164.006].

(l) [(k)] Although the participants may make notes, mechan-
ical or electronic recordings shall not be made of the ISC, settlement
discussions, or mediation efforts.

(m) [(l)] The ISC shall be informal and shall not follow the
procedures established under this title for formal board proceedings.

(n) [(m)] At the conclusion of the presentations, the board rep-
resentatives shall deliberate in order to make recommendations for the
disposition of the complaint or allegations. During the deliberations by
the board representatives, the board representatives shall exclude, ex-
cept with agreement of the licensee, the board staff who presented the
allegations and facts related to the complaint against the licensee, the
licensee, the licensee’s authorized representative, the complainant(s),
witnesses, and the general public. Counsel of the board shall be avail-
able for assistance during deliberations.

(o) [(n)] The board representatives may make recommenda-
tions to dismiss the complaint or allegations.

(p) [(o)] Upon a determination by the board representatives
that the licensee has violated the Act, board rules, or board order,
the board representatives may propose resolution of the issues to the
licensee to be reduced to writing and processed in accordance with
§187.19 of this title (relating to Resolution by Agreed Order).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208463
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
SUBCHAPTER D. FORMAL BOARD
PROCEEDINGS
22 TAC §187.39
The amendments are proposed under the authority of the Oc-
cupations Code Annotated, §153.001, which provides the Texas
State Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.
The following are affected by the proposed amendments: Texas
Occupations Code Annotated, Chapter 164, Subchapter A.
§187.39. Costs of Administrative Hearings.

(a) - (b) (No change.)

(c) Appeal. The costs of transcribing the testimony and
preparing the record for an appeal by judicial review shall be paid by
the party who appeals [respondent].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208466
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 191. DISTRICT REVIEW
COMMITTEES
22 TAC §§191.1, 191.3, 191.5
The Texas State Board of Medical Examiners proposes amend-
ments to §§191.1, 191.3 - 191.5, concerning district review com-
mittees. The amendments are necessary for general clean up to
the chapter.
Elsewhere in this issue of the Texas Register, the Texas State
Board of Medical Examiners contemporaneously proposes the
rule review of Chapter 191.
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Michele Shackelford, General Counsel, Texas State Board of
Medical Examiners, has determined that for the first five-year
period the amendments are in effect there will be no fiscal impli-
cations to state or local government as a result of enforcing the
rules as proposed.
Ms. Shackelford also has determined that for each year of the
first five years the amendments as proposed are in effect the
public benefit anticipated as a result of enforcing the sections will
be current and updates rules. There will be no effect on small or
micro businesses.
Comments on the proposal may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas 78768-2018. A public hearing
will be held at a later date.
The amendments are proposed under the authority of the Oc-
cupations Code Annotated, §153.001, which provides the Texas
State Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.
The following are affected by the proposed amendments: Texas
Occupations Code Annotated, §§163.001-163.005.
§191.1. Purpose.

The purpose of this chapter is to establish district review committees as
required by the Medical Practice Act, Tex. Occ. Code Ann. §§163.001
- 163.005. [Texas Civil Statutes, Article 4495b, section 5.03(b)].

§191.3. Committee Meetings.

[(a) At the first committee meeting following the appointment
of a new member to the committee, and at other times as the committee
feels appropriate, an election shall be held to elect a chairman, vice
chairman, and reporting secretary. If more than two candidates contest
an election, and if no candidate receives a majority on the first ballot, a
second ballot will be conducted between the two candidates receiving
the highest number of votes.]

(a) [(b)] Meetings of the committee may be called by the exec-
utive director or president of the board. When the committee or com-
mittee members wish to call a meeting, they shall first secure autho-
rization for the meeting from the executive director or the president.

(b) [(c)] Any meeting called under any of the above methods
shall be promptly brought to the attention of the board secretary or
executive director in order to comply with all statutory requirements
of public notice of a committee meeting.

(c) [(d)] The committee meetings and all committee business
shall be conducted in accordance with Robert’s Rules of Order Newly
Revised, theMedical Practice Act Tex. Occ. CodeAnn. Title 3 Subtitle
B [(Article 4495b)], the Administrative Procedure [and Texas Register]
Act Tex. Gov’t Code Ann. Chapter 2001 [(Article 6252-13a)], and the
Texas OpenMeetings Act Tex. Gov’t Code Ann. Chapter 551 [(Article
6252-17)] as and where each may be applicable and consistent with the
statutorily confidential nature of the board’s investigative files and a
patient’s right to privacy.

[(e) All elections and other issues requiring a vote of the com-
mittee shall be decided by a simple majority of the committee members
present. A quorum for transaction of business by the committee shall
be one more than half of the committee’s membership at the time of
the meeting.]

(d) [(f)] The board shall serve as the official custodian of
records of each district review committee.

§191.4. Activities and Scope of Authority.

[(a) After appropriate orientation and training by the board and
the disciplinary process review committee, one of the district review
committees selected on a rotating basis shall, when requested by the
executive director, meet in a location in Texas designated by the ex-
ecutive director to review multiple liability claim files and make rec-
ommendations for each respective investigative file to the board or the
board’s investigative staff as may be appropriate and applicable.]

(a) [(b)] Each district review committee member will endeavor
to be reasonably available to act as a resource person for board investi-
gators in the event an investigator needs assistance from the committee
member.

(b) [(c)] Upon the written request of the board, the executive
director, or the secretary-treasurer of the board and upon a committee
member’s availability and willingness to do so, committee members
may on occasion be requested to serve as a public information repre-
sentative of the board. Information delivered at these events by repre-
sentatives of the board shall be factual, consistent with expressed board
policy, and shall not be personal opinions or viewpoints. No commit-
tee or member of a committee, including its chairman, shall make or
cause to be published any public statement representing such to be the
official position or policy of the board unless such position or policy
has been adopted or expressed by the board, nor make nor cause to be
published any statement or policy statement regarding the committee’s
findings, recommendations, opinions, or conclusions.

(c) [(d)] After appropriate orientation and training by the board
and the disciplinary process review committee, one of the committees,
selected on a rotating basis, may be requested to review selected inves-
tigative files for evaluation of medical practice or professional com-
petency and make recommendations for each investigative file to the
board or to the board’s investigative staff, as may be appropriate and
applicable.

(d) [(e)] After appropriate orientation and training by the board
and the disciplinary process review committee, district review commit-
tee members may on occasion be requested by the executive director to
participate in informal settlement conferences, probationary panels, or
perform other duties as may be assigned to committees or committee
members. Pursuant to Chapter 187 of this title, (relating to Procedural
Rules [Procedure]), the committee member shall make recommenda-
tions for each investigative file [to the executive director in instances
where he or she believes a violation of the Medical Practice Act has oc-
curred, and to the disciplinary process review committee in instances
where he or she believes there was no violation of the Medical Practice
Act].

§191.5. Per Diem and Expenses.

Each district review committee [and]member shall not incur or cause to
be incurred any travel expenses, per diem expenses, or other expenses
for which the board may be responsible for payment or reimbursement
unless such expenses are approved in advance by the executive director
or are incurred at the request of the executive director.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208467
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Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 193. STANDING DELEGATION
ORDERS
22 TAC §193.6
The Texas State Board of Medical Examiners proposes an
amendment to §193.6, concerning standing delegation orders.
The amendment regards supervision waiver requests.
Michele Shackelford, General Counsel, Texas State Board of
Medical Examiners, has determined that for the first five-year
period the amendment is in effect there will be no fiscal implica-
tions to state or local government as a result of enforcing the rule
as proposed.
Ms. Shackelford also has determined that for each year of the
first five years the amendment as proposed are in effect the pub-
lic benefit anticipated as a result of enforcing the section will
be an updated rule for physician assistants regarding waiver re-
quests. There will be no effect on small or micro businesses.
Comments on the proposal may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas 78768-2018. A public hearing
will be held at a later date.
The amendment is proposed under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.
The following are affected by the proposed amendment: Texas
Occupations Code Annotated, Chapter 157, Subchapter B.
§193.6. Delegation of the Carrying Out or Signing of Prescription
Drug Orders to Physician Assistants and Advanced Practice Nurses.

(a) - (h) (No change.)

(i) Waivers.

(1) (No change.)

(2) The board may grant a waiver under subsection (1) if
the board determines that:

(A) - (B) (No change.)

(C) if the requirement for which the waiver is sought is
the amount of time the physician is on-site, the frequency and duration
of time the physician is on-site when the advanced practice nurse or
physician assistant is present is sufficient for collaboration to occur,
taking into consideration the other ways the physician collaborates with
the advanced practice nurse or physician assistant at other sites.

(3) - (4) (No change.)

(j) - (m) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208468
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 20. TEXAS WORKFORCE
COMMISSION
CHAPTER 847. PROJECT RIO FUNDED
EMPLOYMENT ACTIVITIES AND SUPPORT
SERVICES
The Texas Workforce Commission (Commission) proposes a
new Chapter 847 relating to Project Re-Integration of Offend-
ers (Project RIO) funded employment activities and support
services, including new Subchapter A. General Provisions,
§§847.1-847.3; Subchapter B. Project RIO Job Seeker Re-
sponsibilities, §§847.11-847.12; Subchapter C. Project RIO
Services, §§847.21-847.22; Subchapter D. Project RIO Funded
Employment Activities, §847.31; Subchapter E. Project RIO
Funded Support Services, §847.41; and Subchapter F. Expen-
diture of Funds, §847.51.
The purpose of Project RIO is to provide a statewide employment
referral program designed to reintegrate into the labor force per-
sons sentenced to a state jail division facility or the institutional
division and persons committed to the Texas Youth Commission.
The Project RIO standards and guidelines, set forth in this Chap-
ter, address the roles and responsibilities of Boards to ensure
that the Project RIO funded employment activities and support
services are available statewide through the Texas Workforce
Centers consistent with 40 TAC Chapter 801 relating to the One-
Stop Service Delivery Network. Project RIO funded employment
activities and support services are provided to adult and youth
offenders before release by the Texas Department of Criminal
Justice (TDCJ) and the Texas Youth Commission (TYC). Post-re-
lease employment activities and support services are provided
through the Texas Workforce Centers, and are designed to pro-
vide ex-offenders with employment activities and support ser-
vices that promote employment, meet the needs of Texas em-
ployers, and reduce recidivism. The provisions in this chapter
are intended to implement and be consistent with Chapter 306,
Texas Labor Code, Chapter 2308.312, Texas Government Code
and the Memorandum of Understanding with the Texas Depart-
ment of Criminal Justice and the Texas Youth Commission.
The One-Stop Service Delivery Network, which includes the
Board’s management and oversight of local service providers
includes a one-stop operator that manages local Texas Work-
force Centers that provide access to a multitude of services to
employers and job seekers, including but not limited to the ser-
vices and activities set forth in 40 TAC Chapter 801, Subchapter
B. The One-Stop Service Delivery Network is the vehicle for
providing integrated services that are streamlined services,
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empower individuals, provide universal access to services,
increase accountability for service delivery, and provide for a
strong role for Boards in coordinating services at the local level
to maximize the benefits to individuals and employers.
The TexasWorkforce Centers are based on a partnership among
the Boards, their contracted service providers, the Commission,
and other partners, including but not limited to the Texas Youth
Commission and Texas Department of Criminal Justice to en-
sure that a seamless network of information and services are
provided that are responsive to the individual needs of customers
including employers and job seekers. The Boards utilize a com-
petitively procured one-stop operator for the provision of employ-
ment activities and support services. The Project RIO employ-
ment and training services are a required service that must be
accessible through the Texas Workforce Centers as required by
Section 2308.312, Texas Government Code, and Chapter 302,
Texas Labor Code.
Part of the Commission’s innovative system of workforce train-
ing and services throughout the State of Texas is the Project RIO
funded employment activities and support services. The Boards
currently plan and oversee a broad array of workforce programs,
including WIA Adult and Youth services. These two programs in
particular may offer opportunities to provide additional core and
intensive services such as comprehensive and specialized as-
sessments or diagnostic testing, case management, short-term
prevocational training, and training, when appropriate, for RIO
Adults. For RIO Youth, the services under WIA Youth provide
many opportunities for youths to strengthen their awareness and
connections to employment, including summer employment and
paid and unpaid work experiences such as internships and job
shadowing. In addition, WIA Youth offers tutoring, study skills
training and other dropout prevention strategies, occupational
skills training, as appropriate, and leadership development op-
portunities such as community service, with adult mentoring for
the period of participation as well as subsequently for a total of
12 months.
One of the primary goals of the Commission is to meet the needs
of Texas employers for the development of a highly skilled and
productive workforce. As a part of this goal, the Commission
strives to prepare, place and retain individuals in employment,
and meet the needs of workers of this state for education and
skills. It is a goal for the Commission that all participants in
Project RIO funded employment activities and support services
successfully secure employment.
Project RIO is a legislatively created joint undertaking intended
to reduce recidivism by preparing ex-offenders for re-employ-
ment into society by assisting them in securing meaningful em-
ployment after release. Success in Project RIO has largely been
a product of a high level of interagency cooperation among the
correctional and workforce development agencies. Specifically,
the Texas Department of Criminal Justice (TDCJ) and the Texas
Youth Commission (TYC) along with the Texas Workforce Com-
mission cooperate to provide for a full integration of Project RIO
funded employment activities and support services. The Com-
mission anticipates that the service delivery through coordina-
tion with the Boards and use of the Texas Workforce Centers
will strengthen the partnerships with local TDCJ and TYC con-
tacts in each local workforce development area to improve and
enhance services to yield greater successes for Project RIO job
seekers. The Commission also anticipates that the one-stop ser-
vice delivery approach will be more fully implemented through

the Boards more direct coordination of local services with the lo-
cal partners that will enhance the levels of coordination for the
benefit of Project RIO job seekers.
Project RIO funded employment activities and support services
are provided to adults and youth offenders in TDCJ’s prisons,
State Jails, and Texas Youth Commission facilities. Employment
activities and support services provided in these settings are fo-
cused on offenders projected to be released within three years
to better equip the individual to secure employment.
TDCJ Institutional Division (prisons) and State Jail Division
Project RIO staff also organize Career Fairs and Job Fairs in
the TDCJ facilities respectively as part of their efforts to prepare
the offender population for re-entry into the labor force.
At the time of release, the majority of Project RIO job seekers
have a supervising officer at TDCJ or TYC. The supervising Pa-
role Officer is a critical team member because the Parole Offi-
cers make the initial referrals for Project RIO job seekers. The
Boards’ role is to ensure that the Parole Officers are informed
of status of the Project RIO job seekers’ progress with securing
employment through the Project RIO funded employment activ-
ities and support services.
Some ex-offenders may be released into the community with no
supervision because they have fully discharged their sentence.
This situation commonly occurs with State Jail ex-offenders and,
on occasion, with individuals who fully discharge their sentence
in prison. These individuals become aware of Project RIO while
incarcerated and may volunteer for participation.
Project RIO funded services for youths have shown success in
providing early intervention and diversion services to adjudicated
youth. The Commission anticipates local partnerships formed to
address the needs of the youths will enhance the services to
these youths as well.
Project RIO data is presently maintained on multiple automated
systems, though plans are in place to consolidate and main-
tain all data onto The Workforce Information System of Texas
(TWIST) and the WorkInTexas.com (WIT) systems by Spring
2003 to facilitate coordinated employment activities and services
available through the Texas Workforce Centers and the One-
Stop Service Delivery Network.
The Commission recognizes that Fidelity Bonding is a valuable
job placement tool for Project RIO job seekers. Project RIO
funded services include the availability of Fidelity Bonding
services to the employer and ex-offender. To assure that this
placement tool continues to be offered in a cost efficient fashion,
the Texas Workforce Commission, through the Commission’s
Project RIO department, will continue to obtain the necessary
bonds and make them available for use in placing RIO job
seekers.
Resources to support the Board’s Project RIO oversight and
management of the local one-stop operators and the direct em-
ployment activities and support services are anticipated to be
distributed among the local workforce development areas based
on factors such as those that recognize both the potential ser-
vice populations and the existing referral patterns as evidenced
by past coordination of referrals for Project RIO funded services.
Randy Townsend, Chief Financial Officer, has determined that
for the first five-year period the rules are in effect, the following
statements will apply:
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there are no additional estimated costs to the state and to local
governments expected as a result of enforcing or administering
the rules;
there are no estimated reductions in costs to the state and to
local governments as a result of enforcing or administering the
rules;
there are no estimated losses or increases in revenue to the state
and to local governments as a result of enforcing or administering
the rules;
there are no foreseeable implications relating to costs or revenue
of the state or local governments as a result of enforcing or ad-
ministering the rules; and
there are no anticipated economic costs to persons required to
comply with the rules.
Mr. Townsend, Chief Financial Officer, has determined that there
is no anticipated adverse impact on small businesses as a result
of enforcing or administering the rules because small businesses
are not required to do anything as a result of the rules.
James Barnes, Director of Labor Market Information, has deter-
mined that the proposed rules would not affect private employ-
ment. The Director of Labor Market Information does not expect
any significant impact upon overall employment conditions in the
state as a result of the proposed rules.
Under §2007.003(b), Texas Government Code, the Office of
General Counsel has determined that Chapter 2007 does not
apply to this rule. Accordingly, the Agency is not required to
complete a takings impact statement regarding these rules.
Luis Macias, Director of Workforce Division, has determined that
for each year of the first five years the rules are in effect, the
public benefit anticipated as a result of enforcing the rules will be
to provide Project RIO funded employment activities and support
services in a more integrated manner that coordinates access to
employment activities and services available through the Texas
Workforce Centers.
Comments on the proposal may be submitted to John Moore,
Office of General Counsel, Texas Workforce Commission, 101
East 15th Street, Room 608, Austin, Texas 78778-0001; fax
(512)463-1426. Comments may also be submitted via e-mail
to Mr. Moore at ruleandpolicy.comments@twc.state.tx.us.
Comments must be received by the Commission within thirty
(30) days from the date this proposal is published in the Texas
Register.
For information about the Commission please visit our web page
at www.texasworkforce.org.
SUBCHAPTER A. GENERAL PROVISIONS
40 TAC §§847.1 - 847.3
The rules are proposed under Texas Labor Code, §301.061
which provides the Texas Workforce Commission with the
authority to adopt, amend, or repeal such rules as it deems
necessary for the effective administration of Commission
activities and services and Chapter 306, Texas Labor Code,
and particularly §306.003 that requires the Commission to
administer the project and §306.006, which states the Project
RIO director’s duties to set standards and guidelines for the
operation of the project.
Texas Labor Code, Title 4 and particularly Chapter 301 and
Chapter 302 will be affected by the repeals.

§847.1. Purpose.
(a) Purpose. The purpose of Project RIO is to provide a

statewide employment referral program designed to reintegrate into
the labor force persons sentenced to a State Jail Division felony facility
or the institutional division and persons committed to the Texas Youth
Commission.

(b) Scope of Rules. The Project RIO standards and guide-
lines, set forth in this Chapter, address the roles and responsibilities of
Boards to ensure that the Project RIO funded employment activities and
support services are available statewide through the Texas Workforce
Centers consistent with 40 TAC Chapter 801 relating to the One-Stop
Service Delivery Network. Project RIO funded employment activities
and support services are provided to adult and youth offenders before
release by the Texas Department of Criminal Justice (TDCJ) and the
Texas Youth Commission (TYC). Post-release employment activities
and support services are provided through the Texas Workforce Cen-
ters, and are designed to provide ex-offenders with employment activ-
ities and support services that promote employment, meet the needs of
Texas employers, and reduce recidivism. The provisions in this chap-
ter are intended to be consistent with Chapter 306, Texas Labor Code,
Chapter 2308.312, Texas Government Code and the Memorandum of
Understanding with the Texas Department of Criminal Justice and the
Texas Youth Commission.

§847.2. Definitions.
The following words and terms, when used in this Chapter, shall have
the following meanings unless the context clearly indicates otherwise.

(1) Project RIO job seeker--an individual involved with the
Texas criminal justice or juvenile justice systems that may include the
following:

(A) adults that were formerly confined by the TDCJ In-
stitutional Division who are within one year after their release from
incarceration and are currently under, or within one year of completion
of their term of supervision by the Texas Department of Criminal Jus-
tice Parole Division. This category shall not include individuals iden-
tified as having participated in the Texas Correctional Industries Work
Against Recidivism (WAR) program;

(B) adjudicated youth ages 16 through 21, seeking em-
ployment activities and support services as a result of having been for-
merly confined in a Texas Youth Commission Facility;

(C) adults that were formerly confined in a TDCJ Insti-
tutional Division facility and having participated in the Work Against
Recidivism (WAR) program; and are currently under, or within one
year of completion of their term of confinement or supervision by the
Texas Department of Criminal Justice Parole Division; and

(D) adults that were formerly confined in a TDCJ State
Jail facilities that are within one year of their release from incarceration.

(2) TDCJ--Texas Department of Criminal Justice.

(3) TYC--Texas Youth Commission.

§847.3. General Board Responsibilities.
(a) Role of Boards. A Board shall ensure that individuals re-

ferred by TDCJ and TYC as Project RIO job seekers participate in
Project RIO funded employment activities and support services and
other workforce activities and support services as appropriate. The
employment activities and support services, as defined in this chap-
ter, should meet the needs of local employers, prepare Project RIO job
seekers to compete in the labor market, and assist ex-offenders in lo-
cating employment.

(b) Board Planning. A Board shall develop, amend, and
modify its Integrated Plan to incorporate and coordinate the design
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and management of the delivery of employment activities and support
services with the delivery of other workforce employment, training,
and educational services identified in Texas Government Code Section
2308.251 et seq., Texas Government Code Section 2308.312 et seq.,
as well as other employment and training services included in the
One-Stop Service Delivery Network as set forth in Chapter 801 of this
title.

(c) Board Coordination. The Boards shall coordinate with the
following entities in ensuring the transition of Project RIO job seekers
to employment:

(1) TDCJ -Local Parole Division - A Board shall coordi-
nate the provision of Project RIO funded employment activities and
support services with the referring Parole Division supervising officer.
This coordination shall assure that the local Parole Division is made
aware of the results of the initial referral for Project RIO service, as
well as periodic updates regarding program participation status as de-
termined appropriate for the individual.

(2) TDCJ -Local Institutional Division - A Board shall co-
ordinate the provision of Project RIO funded employment activities and
support services with TDCJ Institutional Division (ID) by utilizing the
data and resources developed by the TDCJ ID Project RIO component
prior to the offender’s release.

(3) TDCJ -Local State Jail Division - A Board shall coor-
dinate the provision of Project RIO funded employment activities and
support services with TDCJ State Jail Division by utilizing the data and
resources developed by the State Jail Project RIO component prior to
the offender’s release.

(4) TYC - Local Offices - A Board shall coordinate the pro-
vision of Project RIO funded employment activities and support ser-
vices with the referring TYC supervising officer. This coordination
shall assure that TYC is made aware of the results of the initial referral
for Project RIO service, as well as periodic updates regarding program
participation status.

(5) Other Partners- For the purposes of assuring that Project
RIO job seekers have the necessary support services available to them
to enable successful re-entry into society, a Board shall develop coop-
erative agreements and service arrangements meeting the requirements
of the Texas Labor Code, Section 306.007(a).

(d) Service Delivery Strategies: A Board shall develop a
Project RIO Service Delivery Strategy that fully incorporates the
following elements:

(1) ensure the efficient delivery and linkage of employment
activities and support services within the local workforce development
area’s (LWDA) One-Stop Service Delivery Network with other em-
ployment and training services funded through the Texas Workforce
Center, including particularly WIA Adult and Youth services;

(2) ensure that employment documents secured by the
TDCJ Institutional Division, State Jail Division, or TYC Project RIO
components are properly routed to the ex-offender;

(3) ensure a point of contact for the TDCJ Parole Division
and TYC to facilitate access to information regarding the Project RIO
job seeker’s progress toward securing employment and related partic-
ipation information;

(4) ensure the outreach of Project RIO job seekers at TDCJ
Parole Division and TYC facilities;

(5) ensure that all Project RIO job seekers have signed a
job seeker Responsibility Agreement, as set forth in this Chapter;

(6) ensure the participation of the One-Stop Service Deliv-
ery Network in job fairs/career fairs held in TDCJ facilities;

(7) ensure the use of reporting and document management
systems related to Project RIO participation as required by the Com-
mission;

(8) ensure that all performance standards as developed by
the Commission are met; and

(9) ensure the performance of any other duties as required
by the Commission necessary to implement the intent of Chapter 306,
Texas Labor Code.

(e) Access to Project RIO Employment Activities and Support
Services. A Board shall ensure that the monitoring of program require-
ments and participant activities occurs on an ongoing basis, as deter-
mined appropriate by the Board, and consists of the following:

(1) tracking and reporting of employment activities and
support services;

(2) determining and arranging for any intervention needed
to assist the Project RIO job seeker in complying with Project RIO em-
ployment activities and support service requirements to address barri-
ers to employment; and

(3) ensuring progress toward achieving the goals and ob-
jectives in the Project RIO job seeker’s Individual Employment Plan,
as set forth in § 847.13 of this Chapter, and job seeker Responsibility
Agreement, as set forth in §847.14 of this Chapter.

(f) TDCJ Notice. A Board shall ensure that notification is
made in a timely manner to the Texas Department of Criminal Justice
Parole Division if a job seeker fails to comply with job seeker Respon-
sibility Agreement as set forth in §847.14 of this Chapter.

(g) Employer Notice. A Board shall ensure that employers are
informed of the ex-offender’s status as an ex-offender at the time of
the employment referral and the availability of Work Opportunity Tax
Credits.

(h) Youth Confidentiality. A Board shall ensure that employ-
ment referrals for adjudicated youth are made in accordance with the
confidentiality requirements set forth in state statutes, state rules and
Commission policies.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 19,
2002.
TRD-200208414
John Moore
Assistant General Counsel
Texas Workforce Commission
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 463-2573

♦ ♦ ♦
SUBCHAPTER B. PROJECT RIO JOB SEEKER
RESPONSIBILITIES
40 TAC §847.11, §847.12
The rules are proposed under Texas Labor Code, §301.061
which provides the Texas Workforce Commission with the
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authority to adopt, amend, or repeal such rules as it deems
necessary for the effective administration of Commission
activities and services and Chapter 306, Texas Labor Code,
and particularly §306.003 that requires the Commission to
administer the project and §306.006, which states the Project
RIO director’s duties to set standards and guidelines for the
operation of the project.
Texas Labor Code, Title 4 and particularly Chapter 301 and
Chapter 302 will be affected by the repeals.
§847.11. Job Seeker Responsibilities.

Project RIO job seekers shall:

(1) sign the job seeker Responsibility Agreement;

(2) participate in employment activities as specified in the
Individual Employment Plan;

(3) attend scheduled Project RIO appointments;

(4) secure employment by finding positions of employment
that requires the skills possessed by the Project RIO job seeker;

(5) notify the Board’s designated Project RIO contact when
starting work on any job;

(6) participate in or receive support services necessary to
enable the Project RIO job seeker to work or participate in employ-
ment activities, including counseling, treatment, vocational or physical
rehabilitation;

(7) be free of outstanding warrants and not in pre-revoca-
tion status; and

(8) be drug-free and comply with other terms or conditions
of parole.

§847.12. Job Seeker Failure to Comply.

Project RIO job seekers referred by the TDCJ Parole Division who fail
to meet the requirements of the Individual Employment Plan and job
seeker Responsibility Agreement may be deemed ineligible for RIO
funded employment activities and support services and such partici-
pation status shall be reported to TDCJ Parole Division. Failure to
comply, as determined by the Board designated Project RIO contact,
or other person designated by the Board includes, but is not limited to:

(1) failing to report to two scheduled interviews,

(2) turning down a position of employment that is consis-
tent with the skills possessed by the Project RIO job seeker,

(3) quitting an employment activity without cause, or

(4) being terminated from a job for misconduct.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 19,
2002.
TRD-200208415
John Moore
Assistant General Counsel
Texas Workforce Commission
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 463-2573

♦ ♦ ♦
SUBCHAPTER C. PROJECT RIO SERVICES
40 TAC §847.21, §847.22
The rules are proposed under Texas Labor Code, §301.061
which provides the Texas Workforce Commission with the
authority to adopt, amend, or repeal such rules as it deems
necessary for the effective administration of Commission
activities and services and Chapter 306, Texas Labor Code,
and particularly §306.003 that requires the Commission to
administer the project and §306.006, which states the Project
RIO director’s duties to set standards and guidelines for the
operation of the project.
Texas Labor Code, Title 4 and particularly Chapter 301 and
Chapter 302 will be affected by the repeals.
§847.21. Job Seeker Assessment.

(a) A Board shall ensure that initial and ongoing assessments
are performed to determine the employability and retention needs of
Project RIO job seekers.

(b) Assessments shall include evaluations of strengths and po-
tential barriers to securing and retaining employment, such as:

(1) skills and abilities, employment, and educational his-
tory in relation to employers’ workforce needs in the local labor mar-
ket;

(2) support services needs; and

(3) family circumstances that may affect participation, in-
cluding the existence of domestic violence, substance abuse, and men-
tal illness, or the need for parenting skills training, as one of the factors
considered in evaluating employability.

(c) Assessments shall result in the development of an Individ-
ual Employment Plan, as described in this Chapter.

§847.22. Job Seeker Individual Employment Plan.

Boards shall ensure that the Individual Employment Plan:

(1) identifies and coordinates the provision of services
available through the Texas Workforce Centers,

(2) is based on assessments, as described in this chapter;

(3) contains the goal of employment to meet the needs of
the local labor market;

(4) allows the individuals to secure employment by finding
a position of employment that require the skills possessed by the Project
RIO Job Seeker;

(5) meets the needs of employers by linking individuals
with skills that match those job requirements identified by the em-
ployer; and

(6) is signed by the Project RIO job seeker.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 19,
2002.
TRD-200208416
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John Moore
Assistant General Counsel
Texas Workforce Commission
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 463-2573

♦ ♦ ♦
SUBCHAPTER D. PROJECT RIO FUNDED
EMPLOYMENT ACTIVITIES
40 TAC §847.31
The rules are proposed under Texas Labor Code, §301.061
which provides the Texas Workforce Commission with the
authority to adopt, amend, or repeal such rules as it deems
necessary for the effective administration of Commission
activities and services and Chapter 306, Texas Labor Code,
and particularly §306.003 that requires the Commission to
administer the project and §306.006, which states the Project
RIO director’s duties to set standards and guidelines for the
operation of the project.
Texas Labor Code, Title 4 and particularly Chapter 301 and
Chapter 302 will be affected by the repeals.
§847.31. Employment Activities for Project RIO Job Seekers.

(a) Boards shall ensure that employment activities are pro-
vided for Project RIO job seekers, which may include one or more of
the following as determined by the Board’s designated Project RIO
contact or his or her designee:

(1) counseling, guidance, and motivation for development
of positive work behaviors necessary for the labor market;

(2) job search skills training, including interview skills;

(3) information and referral to available jobs;

(4) occupational exploration, including information on lo-
cal target and demand occupations;

(5) assistance with applications and resumes;

(6) Work Opportunity Tax Credit (WOTC) screening and
conditional certification; and

(7) Fidelity Bonding services, which are available through
the Commission.

(b) Boards shall ensure that other employment and training ac-
tivities available through the One-Stop Service Delivery Network and
paid for with funds other than Project RIO funds are considered and
provided as deemed appropriate by the Board’s designated Project RIO
contact in order tomaximize the opportunities for Project RIO job seek-
ers to secure employment.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 19,
2002.
TRD-200208417
John Moore
Assistant General Counsel
Texas Workforce Commission
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 463-2573

♦ ♦ ♦
SUBCHAPTER E. PROJECT RIO FUNDED
SUPPORT SERVICES
40 TAC §847.41
The rules are proposed under Texas Labor Code, §301.061
which provides the Texas Workforce Commission with the
authority to adopt, amend, or repeal such rules as it deems
necessary for the effective administration of Commission
activities and services and Chapter 306, Texas Labor Code,
and particularly §306.003 that requires the Commission to
administer the project and §306.006, which states the Project
RIO director’s duties to set standards and guidelines for the
operation of the project.
Texas Labor Code, Title 4 and particularly Chapter 301 and
Chapter 302 will be affected by the repeals.
§847.41. Provision of Project RIO Funded Support Services.

(a) A Board shall ensure that support services are provided, if
needed, as determined by the Board’s designated Project RIO contact
or his or her designee, to a Project RIO Job Seeker, to address barriers
to employment or participation in employment services, subject to the
availability of funding and resources.

(b) A Board shall ensure that referral to support services as
specified in the Memorandum of Understanding referenced in Texas
Labor Code Sections 306.004, 306.005 and 306.007 is made for Project
RIO job seekers.

(c) A Board shall ensure that referrals are made, as deemed
appropriate, determined by the Board’s designated Project RIO contact
or his or her designee, to other available support services, including low
income housing, food stamp assistance, low cost medical assistance,
substance abuse assistance, and other services.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 19,
2002.
TRD-200208418
John Moore
Assistant General Counsel
Texas Workforce Commission
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 463-2573

♦ ♦ ♦
SUBCHAPTER F. EXPENDITURE OF FUNDS
40 TAC §847.51
The rules are proposed under Texas Labor Code, §301.061
which provides the Texas Workforce Commission with the
authority to adopt, amend, or repeal such rules as it deems
necessary for the effective administration of Commission
activities and services and Chapter 306, Texas Labor Code,
and particularly §306.003 that requires the Commission to
administer the project and §306.006, which states the Project
RIO director’s duties to set standards and guidelines for the
operation of the project.
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Texas Labor Code, Title 4 and particularly Chapter 301 and
Chapter 302 will be affected by the repeals.
§847.51. Use of Funds.

Boards shall ensure that monies made available for Project RIO funded
employment activities and support services pursuant to this chapter are
used solely for the purpose of providing employment activities and sup-
port services specified in this chapter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 19,
2002.
TRD-200208419
John Moore
Assistant General Counsel
Texas Workforce Commission
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 463-2573

♦ ♦ ♦
TITLE 43. TRANSPORTATION
PART 1. TEXAS DEPARTMENT OF
TRANSPORTATION
CHAPTER 31. PUBLIC TRANSPORTATION
The Texas Department of Transportation (department) proposes
amendments to §§31.1, 31.3, 31.11, 31.13, 31.16, 31.21,
31.22, 31.26, 31.31, and 31.36, 31.42-31.50, 31.55, 31.57,
31.60-31.63, and 31.65, and new §31.40 and §31.41, concern-
ing public transportation.
EXPLANATION OF PROPOSED AMENDMENTS AND NEW
SECTIONS
In recent months the department has drafted a manual to assist
with the administration of public transportation functions carried
out by the department and the entities to which it grants funds.
The proposed amendments include the addition of the alloca-
tion formula for federal Section 5307 funds and revisions of the
allocation formula for federal Section 5303 funds. Changes in
language are made to enhance readability and clarity, to im-
prove grammar, to update citation forms, and to be more consis-
tent with the Code Construction Act, Government Code, Chapter
311.
Section 31.3 is amended to add one new definition, to eliminate
a definition no longer used in Chapter 31, to clarify and expand
existing definitions, and to conform definitions more closely to
existing practice, federal standards, and state law.
Former §31.3(1) is deleted to eliminate the definition of "acci-
dent," which is no longer used in Chapter 31. "Incident" will be
used in place of "accident."
Renumbered §31.3(23) is amended to redefine "incident" to con-
form to federal standards.
Renumbered §31.3(25) is amended to redefine "injury" to con-
form to federal standards.

Renumbered §31.3(26) is amended to redefine "investigation" to
reflect that it is used only in relation to rail accidents.
Renumbered §31.3(35) is amended to remove unnecessary lan-
guage and references to terms that are not used in the rules.
New §31.3(40) is added to define "property damage," a compo-
nent in the definition of "incident." The new definition conforms
to comparable federal terminology.
Section 31.11(d) is added to establish that the Texas Transporta-
tion Commission (commission) will reallocate funds that are re-
turned to it and that the reallocation will be made under the dis-
cretionary program. This avoids the possibility of unused fund-
ing.
Section 31.11(e) is amended to clarify which of the department’s
organizational units should receive an application for funds.
Section 31.13(c) is amended to provide that applications for
funds should be submitted to the districts rather than to the
Public Transportation Division.
Section 31.16(c)(3)(A) and (B) are added to provide additional
detail explaining the criteria used in allocating Section 5309
funds for replacing vehicles and for replacing other equipment.
The added information conforms to current department practice
and is included to provide the public with additional information.
Former §31.21(c)(1) is deleted because this function is now han-
dled by the department’s Transportation Planning and Program-
ming Division in conjunction with applications for other trans-
portation funding.
Renumbered §31.21(c)(1)(B) and (C) are amended to parallel
federal requirements more closely.
Renumbered §31.21(c)(2) is amended to provide additional in-
formation about the manner in which the state’s Section 5303
funding application is submitted to the Federal Transit Adminis-
tration.
Section 31.22(c) is amended to permit local share requirements
to be met with in-kind contributions. This will provide local en-
tities with greater flexibility in meeting the local share require-
ments.
Section 31.22(d) is added to provide additional information about
the manner in which the state’s Section 5313 funding application
is submitted to the Federal Transit Administration.
Section 31.26 is amended to address the department’s role in
allocating Section 5307 funds and the manner in which those
funds are allocated to designated recipients.
Section 31.26(c) is added to explain the function of the added
subsections.
Section 31.26(d) is added to explain the department’s role in al-
locating Section 5307 funds.
Section 31.26(e) is added to set forth the formula that the de-
partment will use in allocating Section 5307 funds to designated
recipients. This addition provides additional detail that is consis-
tent with the department’s preexisting practices.
Section 31.31(c)(4) is amended by deleting the requirement that
contracts for Section 5310 funds include performance goals and
management objectives. Experience has shown that these items
have not been useful to the department or to subrecipients.
Section 31.31(j)(1) is amended to provide further detail and ex-
planation of the planning and development process.
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Section 31.36(b)(3) and (g)(4) is amended to delete the require-
ment for Section 5311 recipients to establish performance goals
and management objectives. Experience has shown that these
items have not been useful to the department or to subrecipients.
New §31.40 and §31.41 are added to clarify that all recipients of
state and federal funds must adhere to federal requirements for
public involvement and reliance on private mass transportation
companies. These requirements have always applied to recipi-
ents of federal funds. Applying them to recipients of state funds
will ensure that all designated recipients are treated equally.
Section 31.43(c) is amended to clarify the organizational unit in
the department to which notice must be given. It is also amended
to adjust the threshold amount for purchases so that it will corre-
spond to the comparable state requirement.
Section 31.44(b) and (c) is amended to adjust the threshold
amount for purchases so that it will correspond to the compara-
ble state requirement. Section 31.44(b)(1)(A) is also amended
to clarify that requests for proposals are covered, in addition to
competitive bids.
Subsection (c)(2) is amended to add that the department will pro-
vide subrecipients with assistance in generating documentation
for procurements.
Section 31.48 is amended throughout to substitute "incident" for
"accident." This change conforms to current federal and transit
industry standards.
Section 31.48(b)(5) is also amended to eliminate the require-
ment of monthly operations reports. Experience has shown that
quarterly reports are adequate, while monthly reports are unnec-
essarily burdensome.
Section 31.48(b)(5)(A)(iv) and (b)(5)(B)(iv) is amended to substi-
tute a more complete explanation for the term "road calls." This
change clarifies the coverage of these sections without signifi-
cantly changing that coverage.
Section 31.48(b)(5)(B)(i) and (ii) is amended to use the term op-
erating expense in place of the term cost to conform to the federal
standard for this reporting requirement.
Former §31.48(b)(6) is deleted to eliminate the requirement that
all transit operators develop annual performance goals and man-
agement objectives. Experience has shown that these items
have not been useful to the department or to subrecipients.
Section 31.48(c)(2)(B) is amended to name the federal oversight
agency that is now responsible for drug and alcohol compliance.
In addition, a reference to the department’s monitoring of subre-
cipients is removed because the department is not charged with
this responsibility.
Section 31.48(d)(1) and (2) is amended to permit the depart-
ment to terminate funding contracts if minor deficiencies are not
corrected after reasonable notice. If a contract is terminated for
uncorrected minor deficiencies, the subrecipient will not be eligi-
ble for financial assistance for two years. The amendment also
replaces the cumbersome contested case process with a less
formal appeal to the commission. These changes will enhance
the responsiveness and flexibility of the department’s response
to contract violations while continuing to ensure that subrecipi-
ents have reasonable opportunities to correct problems before
definitive action is taken.
Section 31.50(c) is amended to establish a date for data to be
provided to the department regarding transit inventory and to

provide additional detail about the kind of data that must be pro-
vided. This amendment will reduce confusion over the nature of
the reporting requirement.
Section 31.55(b) is amended to require the recording of liens on
the titles of property purchased with state or federal funds. This
amendment protects the public investment in public transporta-
tion and implements federal and state requirements regarding
the use of public funds.
Section 31.61(a) is amended to establish a deadline for submit-
ting a system safety program plan to the department.
Section 31.61(b) is amended to allow a transit agency to notify
the department of rail accidents and unacceptable hazardous
conditions by electronic mail. This will provide transit agencies
with more flexibility in reporting.
Section 31.61(c) is amended to establish a deadline for a transit
agency to submit audit forms to the department.
Section 31.63(a) and (b) are deleted because the confidentiality
of information is governed exclusively by the Public Information
Act, Government Code, Chapter 552.
Section 31.65 is amended to establish that the deadline for sub-
mitting the security system program portion of the safety plan is
the same as the deadline for submitting the rest of the system
safety program plan. This will facilitate review of the plan by the
department.
FISCAL NOTE
James Bass, Director, Finance Division, has determined that for
each year of the first five years the amendments and new sec-
tions are in effect, there will be no fiscal implications for the state
government as a result of enforcing or administering the amend-
ments or new sections. There are no anticipated economic costs
for persons required to comply with the amendments and new
sections as proposed.
The amendments and new sections as proposed will not impose
any costs on local governments, nor will they affect the funding
received by local governments in the aggregate. Particular local
governmental entities may receive more or less funding than be-
fore.
Margot Massey, Director, Public Transportation Division, has cer-
tified that there will be no significant impact on local economies
or overall employment as a result of enforcing or administering
the amendments and new sections.
PUBLIC BENEFIT
Ms. Massey has also determined that for each year of the first
five years the sections are in effect, the public benefit anticipated
as a result of enforcing or administering the amendments and
new sections will be to provide a safer and more efficient public
transportation network in the State of Texas through the depart-
ment’s oversight role, the decreased level of reporting by transit
systems, and the increased emphasis on efficiency.
There will be no adverse economic effect on small businesses.
This conclusion is based on an analysis of the proposed
changes, which primarily clarify and expand on existing prac-
tice, and on the fact that urban and rural transit districts, which
might be affected, are political subdivisions of the state and are
not small businesses.
PUBLIC HEARING
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Pursuant to the Administrative Procedure Act, Government
Code, Chapter 2001, the Texas Department of Transportation
will conduct a public hearing to receive comments concerning
the proposed amendments and new sections. The public
hearing will be held at 9:00 a.m. on January 23, 2003, in the
first floor hearing room of the Dewitt C. Greer State Highway
Building, 125 East 11th Street, Austin, Texas and will be
conducted in accordance with the procedures specified in 43
TAC §1.5. Those desiring to make comments or presentations
may register starting at 8:45 a.m. Any interested persons may
appear and offer comments, either orally or in writing; however,
questioning of those making presentations will be reserved
exclusively to the presiding officer as may be necessary to
ensure a complete record. While any person with pertinent
comments will be granted an opportunity to present them
during the course of the hearing, the presiding officer reserves
the right to restrict testimony in terms of time and repetitive
content. Organizations, associations, or groups are encouraged
to present their commonly held views and identical or similar
comments through a representative member when possible.
Comments on the proposed text should include appropriate
citations to sections, subsections, paragraphs, etc. for proper
reference. Any suggestions or requests for alternative language
or other revisions to the proposed text should be submitted in
written form. Presentations must remain pertinent to the issues
being discussed. A person may not assign a portion of his
or her time to another speaker. Persons with disabilities who
plan to attend this meeting and who may need auxiliary aids
or services such as interpreters for persons who are deaf or
hearing impaired, readers, large print or Braille, are requested
to contact Randall Dillard, Director, Public Information Office,
125 East 11th Street, Austin, Texas 78701-2483, 512/463-8588
at least two working days prior to the hearing so that appropriate
services can be provided.
SUBMITTAL OF COMMENTS
Written comments on the proposed amendments and new sec-
tions may be submitted to Margot Massey, Director, Public Trans-
portation Division, 125 East 11th Street, Austin, Texas 78701-
2483. The deadline for receipt of comments is 5:00 p.m. on
February 3, 2003.
SUBCHAPTER A. GENERAL
43 TAC §31.1, §31.3
STATUTORY AUTHORITY
The amendments are proposed under Transportation Code,
§201.101, which provides the commission with the authority to
establish rules for the conduct of the work of the department.
In addition, some sections are proposed under Transportation
Code, §455.005, which directs the commission to adopt rules
governing fixed guideway safety oversight, and under Trans-
portation Code, §456.026, which directs the commission to
adopt rules establishing a performance-based reporting system.
No statutes, articles, or codes are affected by the proposed
amendments.
§31.1. Scope and Purpose.
This chapter sets out policies and procedures to be followed by the
Texas Department of Transportation in accomplishing the duties pre-
scribed by Transportation Code, Chapters 455 and 456, concerning
public transportation. This chapter also describes the administration
of federal public transportation grant monies by the department pur-
suant to 49 USC [United States Code (U.S.C.)] §5301[,] et seq.

§31.3. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise:

[(1) Accident--An incident that involves a transit vehicle or
occurs on transit property, and:]

[(A) results in a fatality, an injury, or transit property
damage greater than $1,000; or]

[(B) involves a non-arson fire.]

(1) [(2)] Administrative expenses--Include, but are not
limited to, general administrative expenses such as salaries of the
project director, secretary, and bookkeeper; marketing expenses;
insurance premiums or payments to a self-insurance reserve; office
supplies; facilities and equipment rental; and standard overhead rates.

(2) [(3)] Allocation--A preliminary distribution of grant
funds representing the maximum amount to be made available to a sub-
recipient during the fiscal year, subject to the subrecipient’s completion
of and compliance with all application requirements, rules, and regula-
tions applicable to the specific funding program.

(3) [(4)] APTA guidelines--The "Manual for the Develop-
ment of Rail Transit System Safety Program Plans" published by the
American Public Transportation Association on May 1, 1999, and sub-
sequent revisions.

(4) [(5)] Authority--A metropolitan or regional authority
created under Transportation Code, Chapter 451 or 452, or a city tran-
sit department created under Transportation Code, Chapter 453, by a
municipality having a population of not less than 200,000 according to
the most recent federal census.

(5) [(6)] Average revenue vehicle capacity--The number of
seats in all revenue vehicles divided by the number of revenue vehicles.

(6) [(7)] Capital expenses--Include the acquisition, con-
struction, and improvement of public transit facilities and equipment
needed for a safe, efficient, and coordinated public transportation sys-
tem.

(7) [(8)] Commission--The Texas Transportation Commis-
sion.

(8) [(9)] Common rule--49 CFR, [Code of Federal Regu-
lations] Part 18, Uniform Administrative Requirements for Grants and
Cooperative Agreements to State and Local Governments.

(9) [(10)] Contractor--A recipient of public transportation
funds through a contract with the department. This definition is syn-
onymous with subrecipient.

(10) [(11)] Department--The Texas Department of Trans-
portation.

(11) [(12)] Deputy executive director --The deputy execu-
tive director of the department.

(12) [(13)] Designated recipient--The state, an authority,
a municipality that is not included in an authority, a local governmen-
tal body, or a nonprofit entity providing rural public transportation ser-
vices, that receives federal or state public transportation money through
the department or the Federal Transit Administration, or its successor.

(13) [(14)] Director--The director of public transportation
for the department.

(14) [(15)] District--One of the 25 districts of the depart-
ment having responsibility for administration of public transportation
programs in a designated geographic area.
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(15) [(16)] District engineer--The chief executive officer
in charge of a district [of the department].

(16) [(17)] Equipment--Tangible, nonexpendable, per-
sonal property having a useful life of more than one year and an
acquisition cost of $5,000 or more per unit.

(17) [(18)] Executive director--The chief executive officer
of the department.

(18) [(19)] Fatality--A death that results [resulting] from
an incident and that occurs [occurring] within 30 days following the
incident.

(19) [(20)] Federally funded project--A public transporta-
tion project that is being funded in part under the provisions of the
Federal Transit Act, as amended, 49 USC [U.S.C.] §5301 et seq., the
Federal-Aid Highway Act of 1973, as amended, 23 USC [U.S.C.] §101
et seq., or any other federal program for funding public transportation.

(20) [(21)] Fiscal year--The state accounting period of 12
months that begins on September 1 of each calendar year and ends on
August 31 of the following calendar year.

(21) [(22)] FTA--The Federal Transit Administration, an
agency of the United States Department of Transportation.

(22) [(23)] Hazardous condition--A condition that may en-
danger human life or property, including an unacceptable hazardous
condition.

(23) Incident--An intentional or unintentional act that oc-
curs on or in associationwith transit-controlled property and that threat-
ens or affects the safety or security of an individual or property.

[(24) Incident--A collision; a loss of vehicle control that
results in a vehicle’s leaving the roadway or in an injury; a non-arson
fire; or transit property damage that is greater than $1,000 and that is
associated with a transit agency revenue vehicle, that is associated with
any other facility on the transit property, or that is associated with a
service vehicle, a maintenance area, or transit agency right of way.]

(24) [(25)] Individual--A natural person, including a pas-
senger, trespasser, employee, or bystander.

(25) Injury--Any physical damage or harm that occurs to an
individual as a result of an incident and that requires immediate medical
attention away from the scene.

[(26) Injury--Any harm to an individual if the harm neces-
sitates medical treatment, or any harm to an individual if the harm is
reported to a law enforcement authority at approximately the time and
place of the harm’s occurrence. For an employee of a transit agency,
this definition includes an incident resulting in time lost from duty and
also includes any other definition followed by the transit agency with
regard to its current employee injury reporting practice.]

(26) [(27)] Investigation--A process to determine the prob-
able cause of a rail [an] accident or an unacceptable hazardous condi-
tion, including a review by the department, or its agent, of a rail transit
agency’s determination of the probable cause of a rail [an] accident or
an unacceptable hazardous condition.

(27) [(28)] Like-kind exchange--The trade-in or sale of a
transit vehicle before the end of its useful life to acquire a replacement
vehicle of like kind.

(28) [(29)] Local funds--Money from the purchase of ser-
vice agreements, contract income, advertising revenue, local tax re-
ceipts, and private donations, in-kind contributions, and passenger rev-
enue, notwithstanding any statutory requirement to apply that money
to offset operating deficits.

(29) [(30)] Local governmental entity--Any local unit of
government including a city, town, village, municipality, county, city
transit department, metropolitan transit authority, or regional transit au-
thority.

(30) [(31)] Local public body--Includes cities, counties,
and other political subdivisions of states; public agencies; and instru-
mentalities of one or more states, municipalities, or political subdivi-
sions of states.

(31) [(32)] Local share requirement--The amount of funds
that is required and is eligible to match federally funded projects for
the improvement of public transportation.

(32) [(33)] MPO--Metropolitan Planning Organization,
the organization designated by the governor as the responsible
entity for transportation planning in urbanized areas over 50,000 in
population.

(33) [(34)] Net operating expenses--Those expenses that
remain after operating revenues are subtracted from eligible operating
expenses.

(34) [(35)] Nonprofit organization--A corporation or asso-
ciation determined by the Secretary of the Treasury of the United States
to be an organization described by 26 USC [U.S.C] §501(c), one that
is exempt from taxation under 26 USC [U.S.C.] §504(a) or §101, or
one that has been determined under state law to be nonprofit and for
which the state has received documentation certifying the status of the
nonprofit organization.

(35) [(36)] Nonurbanized area--An area outside an urban-
ized area[, as designated by the United States Census Bureau. This
definition is synonymous with a rural or small urban area].

(36) [(37)] Obligated funds--Monies made available under
a valid, unexpired contract between the department and a public trans-
portation subrecipient.

(37) [(38)] Operating expenses--Costs directly related to
system operations of a transit agency. At a minimum, this defini-
tion includes fuel, oil, replacement tires, replacement parts that do not
meet the criteria for capital items, drivers’ and mechanics’ salaries and
fringe benefits, dispatchers’ salaries, and licenses. This definition also
includes the maintenance, repair, servicing, and inspection of transit
agency property, including both vehicles and other property, whether
routine or to remedy the effects of collision damage or vandalism.

(38) [(39)] Private--Pertaining to nonpublic entities. This
definition does not include municipalities or other political subdivi-
sions of the state; public agencies or instrumentalities of one or more
states; Indian tribes (except private nonprofit corporations formed by
Indian tribes); public corporations, boards, or commissions established
under the law of any state; or entities subject to control by public au-
thority, whether state or municipal.

(39) [(40)] Project--The public transportation activities to
be carried out by a subrecipient, as described in its application for fund-
ing.

(40) Property damage--The dollar amount required to re-
place any vehicle, whether transit or non-transit, and any property or
facility damaged during an incident, or to repair it to a state equivalent
to the state that existed before the incident.

(41)-(42) (No change.)

(43) Rail fixed guideway system--Any light, heavy, or
rapid rail system, monorail, inclined plane, funicular, trolley, or
automated guideway that:
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(A) is included in FTA’s computation of fixed guideway
route miles or receives funding under FTA’s formula program for ur-
banized areas, found in 49 USC [U.S.C.] §5336; and

(B) is not regulated by the Federal Railroad Adminis-
tration.

(44)-(49) (No change.)

(50) Rural public transportation (RPT) [RPT (rural pub-
lic transportation)]--A generic term used to identify subrecipients who
provide service in nonurbanized areas.

(51)-(54) (No change.)

(55) Stakeholders--All individuals or groups that are po-
tentially affected by transportation decisions. Examples include [, but
are not limited to,] public agencies, representatives of transportation
agency employees or other affected employees, private providers of
transportation, non-governmental agencies, local businesses, persons
in diverse and traditionally underserved communities, and other inter-
ested parties.

(56)-(65) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208434
Richard D. Monroe
General Counsel
Texas Department of Transportation
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 463-8630

♦ ♦ ♦
SUBCHAPTER B. STATE PROGRAMS
43 TAC §31.11, §31.13
STATUTORY AUTHORITY
The amendments are proposed under Transportation Code,
§201.101, which provides the commission with the authority to
establish rules for the conduct of the work of the department.
In addition, some sections are proposed under Transportation
Code, §455.005, which directs the commission to adopt rules
governing fixed guideway safety oversight, and under Trans-
portation Code, §456.026, which directs the commission to
adopt rules establishing a performance-based reporting system.
No statutes, articles, or codes are affected by the proposed
amendments.
§31.11. Formula Program.

(a) (No change.)

(b) Formula allocation. At the beginning of each state fiscal bi-
ennium, an amount equal to the amount appropriated from all sources
to the commission by the legislature for that biennium for public trans-
portation, other than federal funds and amounts specifically appropri-
ated for coordination, technical support, or other costs of administra-
tion, will be allocated to designated recipients.

(1) The commission will allocate those funds as follows.

(A) Fifty percent of the funds available under this sec-
tion will be allocated to municipalities that are designated recipients or
transit providers in urbanized areas that are not served by an authority
and to designated recipients that received state transit funding during
the fiscal biennium ending August 31, 1997, that are not served by an
authority but are located in urbanized areas that include one or more
authorities. Any local governmental entity having the power to operate
or maintain a public transportation system, except [for] an authority,
may receive formula program funds described in paragraph (2) of this
subsection. The commission will distribute the money allocated under
this paragraph as follows.

(i) Ten percent of the total amount will be distributed
to designated recipients for state or federally assisted public transporta-
tion projects in urbanized areas selected by the commission.

(ii) Ninety percent of the total amount will be dis-
tributed to designated recipients operating public transportation ser-
vices in urbanized areas and receiving funds in accordancewith 49USC
[United States Code (U.S.C.)] §5307. The monies will be distributed in
a ratio of the amount received by that entity during the preceding fiscal
biennium, less any amount returned by the entity at the end of the first
year of the preceding fiscal biennium, to the total amount received by
all entities during the preceding fiscal biennium. However, designated
recipients located in an urbanized area including one or more transit au-
thorities that received state transit funding during the fiscal biennium
ending August 31, 1997, cannot receive funding under this section or
§31.13 of this subchapter that exceeds the amount the designated re-
cipient received during the fiscal biennium ending August 31, 1997.

(B) (No change.)

(2) (No change.)

(c) (No change.)

(d) Returned funds. Anymoney under this section that the des-
ignated recipient agrees to return to the department will be adminis-
tered by the commission under the discretionary program described in
§31.13 of this subchapter.

(e) [(d)] Application. To receive funds allocated under this
section, a designated recipient must first submit a completed [an] ap-
plication, in the form prescribed by the department, to the appropri-
ate district [director]. The application must include certification that
the proposed public transportation project is consistent with continu-
ing, cooperating, and comprehensive regional transportation planning
implemented in accordance with 49 USC [U.S.C.] §5301 and §1602a.
Federal approval of a proposed public transportation project will be ac-
cepted as a determination that all federal planning requirements have
been met.

(f) [(e)] Project evaluation. In evaluating a project under this
section, the department will consider the need for fast, safe, efficient,
and economical public transportation and the approval of the FTA, or
its successor.

§31.13. Discretionary Program.

(a) (No change.)

(b) Discretionary allocation. The commission will allocate
funds to a local governmental entity, except an authority or a private
nonprofit organization that has the power to operate or maintain a
public transportation system. Funds may be used for:

(1) the same purposes as described in §31.11(b)
[§31.11(b)(2)] of this subchapter; and

(2) 80% of the cost of capital expenditures associated with
ridesharing activities.

28 TexReg 42 January 3, 2003 Texas Register



(c) Application. To receive funds under this section, a desig-
nated recipient [an applicant] must first submit a completed [an] ap-
plication, in the form prescribed by the department, to the appropriate
district [director]. The application must include:

(1)-(3) (No change.)

(d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208435
Richard D. Monroe
General Counsel
Texas Department of Transportation
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 463-8630

♦ ♦ ♦
SUBCHAPTER C. FEDERAL PROGRAMS
43 TAC §§31.16, 31.21, 31.22, 31.26, 31.31, 31.36
STATUTORY AUTHORITY
The amendments are proposed under Transportation Code,
§201.101, which provides the commission with the authority to
establish rules for the conduct of the work of the department.
In addition, some sections are proposed under Transportation
Code, §455.005, which directs the commission to adopt rules
governing fixed guideway safety oversight, and under Trans-
portation Code, §456.026, which directs the commission to
adopt rules establishing a performance-based reporting system.
No statutes, articles, or codes are affected by the proposed
amendments.
§31.16. Section 5309 Grant Program.

(a) Purpose. The Federal Transit Act, codified at 49 USC
[United States Code (U.S.C.)] §5309, authorizes the Secretary [sec-
retary] of the United States Department of Transportation to make
capital investment grants and loans.

(b) (No change.)

(c) Department role. The department acts as the designated re-
cipient for Section 5309 statewide grants. As the administering agency
the department will:

(1) develop application materials and disseminate informa-
tion to prospective applicants and other interested parties;

(2) allocate the available program funds in a fair and equi-
table manner based on the purpose as specified in the grant;

(3) develop evaluation criteria and select projects for fund-
ing so that:

(A) for vehicle replacement, each eligible subrecipient
will receive a proportional share of available funding based on the re-
maining useful life of its fleet and the cost of replacing its fleet; and

(B) for non-vehicle replacement, each eligible subre-
cipient will receive a proportional share of available funding;

(4) prepare the state’s funding application and submit that
material to the FTA for approval;

(5) negotiate and execute contracts with subrecipients;

(6) prepare requests for federal reimbursement and process
payment requests from subrecipients;

(7) monitor and evaluate the progress of local projects, in-
cluding compliance with federal regulations; and

(8) provide technical assistance to subrecipients as neces-
sary.

(d) (No change.)

§31.21. Section 5303 Grant Program.

(a) Purpose. The Federal Transit Act, codified at 49 USC
[U.S.C.] §5303, authorizes the Secretary [secretary] of the United
States Department of Transportation to make grants to MPOs to
support the development of transportation plans and programs. The
secretary is required to apportion [allocate] planning funds to the
states, who must allocate [further suballocate] them to MPOs.

(b) (No change.)

(c) Department role. The department acts as the designated
recipient for Section 5303 metropolitan planning grants. As the ad-
ministering agency the department will:

(1) allocate the available program funds using the latest
census data for the population of the urbanized area served by theMPO,
so that all MPOs receive funds based on the ratio of each MPO’s pop-
ulation to the total population of all MPOs, except that:

(A) any MPO that would otherwise receive less than an
established minimum threshold amount will have its funding level ad-
justed upward to that amount; and

(B) to the maximum extent practical no MPO will be
allocated less than the amount it received by administrative formula at
the time of the last decennial census;

(2) prepare the state’s funding application in conjunction
with the state’s application for a Section 5313 grant and submit the
material to the FTA for approval;

(3) execute contracts with MPOs;

(4) prepare requests for federal reimbursement and process
payment requests from MPOs;

(5) monitor and evaluate the progress of annual work pro-
grams, including compliance with federal regulations; and

(6) provide technical assistance as necessary.

[(c) Department role. The department acts as the designated
recipient for Section 5303 metropolitan planning grants. As the ad-
ministering agency the department will:]

[(1) develop application materials and disseminate infor-
mation to MPOs;]

[(2) allocate the available program funds using the latest
census data for population for the urbanized area served by the MPO,
so that:]

[(A) all MPOs will receive funds based on the ratio of
each MPO’s population to the total population of all MPOs;]

[(B) any MPO that would otherwise receive less than
$20,000 will have its share adjusted upward to $20,000, except that the
minimum funding amount for Texarkana will be $12,999; and]
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[(C) the balance of FTA Section 5303 funds will be re-
distributed to the remaining MPOs based on the ratio of each MPO’s
population to the total population of all MPOs;]

[(3) prepare the state’s funding application and submit that
material to the FTA for approval;]

[(4) execute contracts with MPOs;]

[(5) prepare requests for federal reimbursement and
process payment requests from MPOs;]

[(6) monitor and evaluate the progress of annual work pro-
grams, including compliance with federal regulations; and]

[(7) provide technical assistance as necessary.]

(d) (No change.)

§31.22. Section 5313 Grant Program.
(a) Purpose. The Federal Transit Act, codified at 49 USC

[U.S.C.] §5313, authorizes the Secretary of the United States De-
partment of Transportation to make grants to states for planning and
research activities.

(b) (No change.)

(c) Local share requirements. Section 5313 grants require a
20% cash or in-kind match as the local share.

(d) Department role. The department will prepare the state’s
funding application in conjunction with the state’s application for a
Section 5303 grant and submit the material to the FTA for approval.

§31.26. Section 5307 Grant Program.
(a) Purpose. The Federal Transit Act, codified at 49 USC

[U.S.C.] §5307, authorizes the Secretary of the United States Depart-
ment of Transportation to make capital and operating grants for public
transportation projects in urbanized areas.

(b) (No change.)

(c) Allocation of funds. For the urbanized areas with popula-
tions of 200,000 ormore, funds are apportioned to the urbanized area by
the FTA. For the urbanized areas with populations of less than 200,000,
funds are apportioned to the governor for allocation to those areas. This
section governs the allocation of those funds if the governor delegates
this responsibility to the commission or to the department.

(d) Department role. After notification from the FTA that the
Section 5307 governor’s apportionment funds are available, the depart-
ment will notify the FTA of the amounts allocated to each designated
recipient from the governor’s apportionment and will notify the desig-
nated recipient of that amount.

(e) Funding distribution. The department will allocate Section
5307 funds to designated recipients in the following manner.

(1) Each designated recipient will receive the amount pub-
lished in the Federal Register under the Section 5307 formula appor-
tionment, except as provided in paragraphs (2) - (5) of this subsection.

(2) Any deobligated funds still available to Texas from pre-
vious years will be distributed to designated recipients on a pro rata
basis except for urbanized areas that are under 200,000 in population
and that are located within the planning boundaries of a transportation
management area.

(3) Designated recipients must notify the department if al-
located funds are not needed in a given year. These funds may be dis-
tributed to the remaining designated recipients on a pro rata basis or
distributed at the commission’s discretion.

(4) Except for urbanized areas that are under 200,000 in
population and that are located within the planning boundaries of a
transportation management area, the department may review grant bal-
ances from previous years and adjust individual awards. Adjustments
that increase the overall apportionment will be distributed to all remain-
ing designated recipients on a pro rata basis.

(5) In federal fiscal years 2003 and 2004, any designated
recipient that receives an allocation that is less than the previous year
will be supplemented by up to 50% of the reduction. All other desig-
nated recipients will share in this supplementation on a pro rata basis,
except urbanized areas that are under 200,000 in population and that
are located within the planning boundaries of a transportation manage-
ment area.

§31.31. Section 5310 Grant Program.

(a) Purpose. The Federal Transit Act, codified at 49 USC
[U.S.C.] §5310 (a)(2), authorizes the Secretary of the United States
Department of Transportation to make capital grants or loans for
the provision of transportation services meeting the special needs
of the elderly and persons with disabilities [disabled persons]. The
department has been designated by the governor to administer the
Section 5310 program.

(b) Goal and objectives. The department’s goal in administer-
ing the Section 5310 program is to promote the availability of profes-
sional, cost-effective, efficient, and coordinated passenger transporta-
tion services to the elderly and persons with disabilities [disabled per-
sons] using the most efficient combination of financial and other re-
sources. To achieve this goal, the objectives of the department are to:

(1) promote the development and maintenance of a net-
work of transportation services for the elderly and persons with disabil-
ities [disabled persons] throughout the state, in partnership with local
stakeholders;

(2) promote and encourage local participation in decision-
making;

(3) fully integrate the Section 5310 programwith other fed-
eral, state, and local resources and programs that are designed to serve
similar populations;

(4) improve the efficiency, effectiveness, and safety of Sec-
tion 5310 transit systems through the provision of technical assistance
and the establishment of performance goals and management objec-
tives; and

(5) include private sector operators in the overall plan to
provide transportation services for the elderly and persons with dis-
abilities [disabled persons].

(c) Department role. The department acts as the designated
recipient for all Section 5310 funds appropriated to the state. As the
administering agency, the department will:

(1) develop application materials and disseminate informa-
tion to prospective applicants and other interested parties;

(2) develop evaluation criteria and select projects for fund-
ing, with input from local entities and local individuals in accordance
with the standards set forth in subsection (j) of this section;

(3) prepare the state’s annual program of projects and fund-
ing application and submit that material to the FTA for approval;

(4) negotiate and execute contracts with local Section 5310
recipients [that include performance goals and management objectives
for those recipients];
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(5) prepare requests for federal reimbursement and process
payment requests from Section 5310 recipients;

(6) monitor and evaluate the progress of ongoing trans-
portation operations, including compliance with federal regulations
and coordination of services; and

(7) provide technical assistance to Section 5310 recipients
to aid them in improving and coordinating transit services.

(d) (No change.)

(e) Eligible assistance categories. The following categories of
expenses are eligible for federal reimbursement under the Section 5310
program.

(1) (No change.)

(2) Capital expenses.

(A) Eligible recipients, as defined in subsection (d) of
this section, may use program funds for the purchase of capital items.
Eligible items include, but are not limited to:

(i) buses;

(ii) vans or other paratransit vehicles;

(iii) radios and communication equipment;

(iv) vehicle shelters;

(v) wheelchair lifts and restraints;

(vi) vehicle rehabilitation, remanufacture, or over-
haul, if done with the concurrence of the department;

(vii) microcomputer hardware and software;

(viii) initial component installation costs;

(ix) vehicle procurement, testing, inspection, and
acceptance costs;

(x) vehicle extended warranties that do not exceed
industry standards;

(xi) the lease of equipment, provided that the local
recipient, with the concurrence of the department, determines a lease
is more cost effective than the purchase of equipment after considering
management efficiency, availability of equipment, staffing capabilities
and guidelines on capital leases as contained in 49 CFR [Code of Fed-
eral Regulations (C.F.R.)] Part 639;

(xii) the acquisition of transportation services under
a contract, lease, or other arrangement;

(xiii) the acquisition of preventive maintenance ser-
vices and vehicle parts associated with preventive maintenance ser-
vices, with the concurrence of the department;

(xiv) transit-related intelligent transportation sys-
tems; and

(xv) the introduction of new technology, through in-
novative and improved products, into mass transportation.

(B)-(C) (No change.)

(f) (No change.)

(g) Funding distribution.

(1) Formula basis. The balance of the annual Section
5310 federal apportionment, after the state administrative expenses
described in paragraph (e)(1) of this section are set aside, will be
allocated to districts on a formula basis as follows.

(A) 25% of the total available funds will be distributed
equally among the districts.

(B) 75% of the total available funds will be allocated as
follows.

(i) The population of the elderly and persons with
disabilities in [disabled population of] each district will be calculated
by using the latest census figures for counties available from the state
data center.

(ii) Each district’s subtotal of the population of the
elderly and persons with disabilities [disabled population] will then be
divided by the state total of that population to determine the district’s
formula allocation.

(2) (No change.)

(h) Application requirements. A prospective applicant must
submit an application for Section 5310 grant funds to the appropriate
district office on the forms and at the time specified by the department.
The application must document the need and demand for passenger
transportation services for the elderly and persons with disabilities [dis-
abled persons].

(i) (No change.)

(j) Transportation [Elderly and disabled transportation] plan-
ning and development for the elderly and persons with disabilities.

(1) Planning and development process. In urbanized and
nonurbanized [non-urbanized] areas each district will establish, after
consultation with local stakeholders, a local planning and development
process. The local planning and development process will result in a
three-year transit development plan [Public Transportation Develop-
ment Plan], updated annually, that will demonstrate and include[, but
will not be limited to]:

(A) a process for public involvement;

(B) the identification and evaluation of service delivery
resources;

(C) the promotion of a transportation network;

(D) the evaluation of the efficiency and effectiveness of
the transportation network;

(E) the creation of the district-wide program of transit
projects;

(F) recommendations for projects to be included in lo-
cal Transportation Improvement Plans; and

(G) the selection of projects in nonurbanized areas for
inclusion into the State Transportation Improvement Program.

[(A) local public input identifying public transportation
needs and services;]

[(B) evaluation criteria for project selection that will in-
clude researching and establishing the best possible service and the best
possible provider to carry out service;]

[(C) efforts to encourage local coordinated services in
all areas and to create a coordinated transportation network; and]

[(D) procedures for evaluating the efficiency and effec-
tiveness of the transportation network.]

(2) Annual report. Each district will submit an annual re-
port to the Public Transportation Division no later than October 1st.
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The October 1st report will include an annual program of projects pri-
oritizing projects selected for funding and information related to the
project selection process [that will include, but not be limited to:]

[(A) the decision-making process;]

[(B) the local area’s continuous plan for coordinating
transportation services in the area;]

[(C) an annual evaluation of projects and areas previ-
ously funded;]

[(D) the providers in the local area participating in the
program;]

[(E) the resources available in the area (i.e., purchase of
services or wheelchair lift vehicles);]

[(F) a local assessment of the program;]

[(G) a needs assessment; and]

[(H) a three-year service plan].

(k)-(m) (No change.)

§31.36. Section 5311 Grant Program.

(a) Purpose. The Federal Transit Act, codified at 49 USC
[U.S.C.] §5311, authorizes the Secretary of the United States De-
partment of Transportation to make grants for public transportation
projects in nonurbanized areas. The department has been designated
by the governor to administer the Section 5311 program.

(b) Goal and objectives. The Department’s goal in administer-
ing the Section 5311 program is to promote the availability of profes-
sional, cost-effective, efficient, and coordinated passenger transporta-
tion services to the general public in nonurbanized areas using the most
efficient combination of financial and other resources. To achieve this
goal, the objectives of the department are to:

(1) promote the development and maintenance of a net-
work of general public transportation services in nonurbanized areas
throughout the state, in partnership with local officials;

(2) fully integrate the Section 5311 programwith other fed-
eral, state, and local resources that are designed to serve nonurbanized
populations;

(3) improve the efficiency, effectiveness, and safety of Sec-
tion 5311 systems through the provision of technical assistance [and the
establishment of performance goals and management objectives]; and

(4) include private sector operators in the overall plan to
provide public transportation services.

(c)-(d) (No change.)

(e) Eligible assistance categories. The following categories of
expenses are eligible for federal reimbursement under the Section 5311
program.

(1) (No change.)

(2) Capital expenses.

(A) Eligible items include, but are not limited to:

(i)-(xiii) (No change.)

(xiv) the lease of equipment or facilities, provided
that the local subrecipient, with the concurrence of the department, de-
termines that a lease is more cost effective than the purchase of equip-
ment or facilities after considering management efficiency, availability
of equipment, staffing capabilities and guidelines on capital leases as
contained in 49 CFR [C.F.R.] Part 639;

(xv)-(xix) (No change.)

(B)-(C) (No change.)

(3)-(4) (No change.)

(f) (No change.)

(g) Allocation of funds. As part of its administration of the
Section 5311 program, the department is charged with ensuring that
there is a fair and equitable distribution of program funds within the
state (FTA Circular 9040.1E, or its latest version). The department
will allocate Section 5311 funds to local subrecipients in the following
manner.

(1) Unless the governor certifies to the Secretary of the
United States Department of Transportation that the intercity bus ser-
vice needs of the state are being adequately met, the department will
reserve not less than 15% of the Section 5311 federal apportionment
for the development and support of intercity bus transportation. If it is
determined that all or a portion of the set-aside monies is not required
for intercity bus service, those funds will be applied to the formula
apportionment process described in paragraph (3) of this subsection.
Procedures for determining if a certification of adequacy is warranted
are as follows.

(A)-(B) (No change.)

(C) Based on the findings of subparagraphs (A) and (B)
of this paragraph, the commission may certify or recommend that the
governor certify to the adequacy of intercity bus service.

(2)-(3) (No change.)

(4) A contract for the allocation of funds pursuant to para-
graph (3) of this subsection shall have an effective date of September
1 and[,] shall be for a 12-month period unless otherwise authorized by
the department [, and shall provide for performance goals and man-
agement objectives for the RPT subrecipient that are acceptable to the
commission].

[(A) Performance goals for each fiscal year shall at a
minimum include at least one measure deemed appropriate by that RPT
subrecipient and the department after consultation with the affected
RPT subrecipient from each of the categories listed in clauses (i)-(iii)
of this subparagraph and may include at least one measure as provided
in clause (iv) of this subparagraph.]

[(i) Cost efficiency. Examples include, but are not
limited to, specific performance targets related to revenue recovery ra-
tio, cost per vehicle mile, or cost per service hour.]

[(ii) Cost effectiveness. Examples include, but are
not limited to, specific performance targets related to cost per passenger
trip or cost per passenger mile.]

[(iii) Service utilization. Examples include, but are
not limited to, specific performance targets related to passenger trips
per capita, passenger trips per mile, or passenger trips per hour.]

[(iv) Other measures. The department and the RPT
subrecipient may also adopt other performance goals that are deemed
appropriate by the department and that RPT subrecipient to address
particular operational issues. For example, if an RPT subrecipient has
experienced a number of vehicular accidents during the preceding year,
the department and that RPT subrecipient might agree to institution of
a safety program with the goal of reducing the number of accidents by
a specified percentage.]

[(B) Management objectives for each fiscal year shall
at a minimum include at least one measure deemed appropriate by that
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RPT subrecipient and the department after consultation with the af-
fected RPT subrecipient from each of the following categories.]

[(i) Training. Examples include, but are not limited
to, a target for hours of training to be provided to drivers, renewal of first
aid and related certifications for all drivers and management employ-
ees, or completion of a total quality management course by a specified
number of supervisory staff members.]

[(ii) Marketing and public involvement. Examples
include, but are not limited to, the expenditure of a specified budget
percentage or amount on marketing activities, the completion of a spec-
ified number of public meetings to obtain comments on system opera-
tions, or the administration of a passenger survey on quality of service.]

[(iii) Disadvantaged business enterprise partici-
pation. Examples include, but are not limited to, achievement of a
specified percentage increase in the use of disadvantaged business
enterprises, or recruitment and certification of a specified number of
disadvantaged business enterprises.]

[(iv) General management activities. Examples in-
clude, but are not limited to, the automation of all financial and per-
sonnel records, preparation of a business plan to foster private sector
partnerships, or completion of a staffing plan that identifies funding re-
sources for anticipated personnel increases.]

[(C) A subrecipient’s performance goals and manage-
ment objectives will serve as a basis for the department’s annual review
of the subrecipient’s efficiency and effectiveness in providing public
transportation services. If the subrecipient fails to meet those goals
or objectives, and fails to demonstrate a good faith effort for their ac-
complishment, the commission may rule the subrecipient ineligible to
receive nonurbanized public transportation funding. However, the de-
partment will make all possible efforts to ensure continuity of service
in that area to accommodate the needs of public transportation riders.]

[(i) The department will notify the subrecipient of
any deficiencies noted in the annual review, and will allow the subre-
cipient a minimum grace period of one calendar year from the date of
notification to correct those deficiencies. During the grace period, the
department will make every reasonable effort to provide appropriate
technical assistance to the RPT subrecipient.]

[(ii) If at the end of the grace period the deficiencies
have not been corrected, the commission may by written order autho-
rize the department to terminate funding to the RPT subrecipient. The
RPT subrecipient may request a public hearing before the commission
to present input on why termination is not warranted in accordance with
the provisions of §1.5 of this title (relating to Public Hearing).]

(h) Application requirements. To receive funds allocated un-
der this section, a designated recipient must submit a completed ap-
plication, in a form prescribed by the department, to the appropriate
district office. [A prospective applicant must submit an application for
Section 5311 grant funds to the appropriate district office, on the forms
and at the time specified by the department.] The application must doc-
ument the need and demand for general public passenger transportation
services.

(i)-(j) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 20,
2002.

TRD-200208436
Richard D. Monroe
General Counsel
Texas Department of Transportation
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 463-8630

♦ ♦ ♦
SUBCHAPTER D. PROGRAM ADMINISTRA-
TION
43 TAC §§31.40 - 31.49
STATUTORY AUTHORITY
The amendments and new sections are proposed under Trans-
portation Code, §201.101, which provides the commission with
the authority to establish rules for the conduct of the work of
the department. In addition, some sections are proposed under
Transportation Code, §455.005, which directs the commission to
adopt rules governing fixed guideway safety oversight, and under
Transportation Code, §456.026, which directs the commission to
adopt rules establishing a performance-based reporting system.
No statutes, articles, or codes are affected by the proposed
amendments and new sections.
§31.40. Public Involvement.

Recipients of state and federal public transportation funds through the
department shall adhere to the requirements of 23 CFR §450.212 and
the annual FTA certifications and assurances, as applicable.

§31.41. Private Sector Participation.
In accordance with 49 USC §5323 (a)(1), recipients of state and fed-
eral public transportation funds shall to the maximum extent feasible
provide for the participation of private mass transportation companies.

§31.42. Standard Federal Requirements.
(a) Purpose. This section describes the standard federal re-

quirements that apply to recipients of FTA grant funds under the fol-
lowing programs codified at 49 USC [United States Code (U.S.C.)]:

(1) Section 5303 Grants to MPOs;

(2) Section 5307 Urbanized Area Formula Grants;

(3) Section 5309 Capital Investment Grants and Loans;

(4) Section 5310 Formula Grants and Loans for Special
Needs of Elderly Individuals and Individuals with Disabilities;

(5) Section 5311 Formula Grants for Other Than Urban-
ized Areas; and

(6) Section 5313 State Planning and Research Programs.

(b) Requirements. All entities that receive funds under the
Federal Transit Act, codified at 49 USC [U.S.C.] §5301 et seq., shall
comply with the provisions of the following statutes and regulations:

(1) Title VI of the Civil Rights Act of 1964, 42 USC
[U.S.C.] §2000(e);

(2) Title VII of the Civil Rights Act of 1964, 42 USC
[U.S.C.] §2000(e), as it applies to equal employment opportunity;

(3) §105(f) of the Surface Transportation Assistance Act
of 1982, §1003(b) of the Intermodal Surface Transportation Efficiency
Act of 1991 (Public Law 102-240), and the United States Department

PROPOSED RULES January 3, 2003 28 TexReg 47



of Transportation Minority Business Enterprise Regulations (49 CFR
[Code of Federal Regulations (C.F.R.)] Part 23) as they apply to disad-
vantaged business enterprises;

(4) §504 of the Rehabilitation Act of 1973, 29 USC
[U.S.C.] §794, as it relates to the prohibition of discrimination on the
basis of handicap;

(5) Americans with Disabilities Act of 1990, 42 USC
[U.S.C.] §12101 et seq.;

(6) Federal Transit Act, 49 USC [U.S.C.] §5333(b), and 29
CFR [C.F.R.] Part 215, as they relate to the protection of labor;

(7) National Environmental Policy Act, 42 USC [U.S.C.]
§4321 et seq.;

(8) Uniform Relocation Assistance and Real Property Ac-
quisition Policies Act of 1970, 42 USC [U.S.C.] §4601 et seq.;

(9) National Historical Preservation Act of 1966, 16 USC
[U.S.C.] §470a et seq.;

(10) Archaeological and Historic Preservation Act of 1966,
16 USC [U.S.C.] §469a-1 et seq.;

(11) Federal Water Pollution Control Act, as amended by
the Clean Water Act of 1977, 33 USC [U.S.C.] §1251 et seq.;

(12) Clear Air Act of 1991, 42 USC [U.S.C.] §7401 et seq.;

(13) Energy Policy and Conservation Act, 42 USC [U.S.C.]
§6321;

(14) §165 of the Surface Transportation Assistance Act of
1982 (Public Law 97-424), as amended by §337 of the Surface Trans-
portation and Uniform Relocation Assistance Act of 1987 (Public Law
100-17), as they relate to "Buy America" requirements for products
purchased with financial assistance from the FTA;

(15) FTA regulations on preaward and post-delivery audits
of vehicle purchases, 49 CFR [C.F.R.] Part 663;

(16) Drug-Free Workplace Act of 1988, 41 USC [U.S.C.]
§701 et seq.;

(17) drug and alcohol testing program regulations, 49 CFR
[C.F.R.] Part 655 [653];

(18) charter service regulations, 49 CFR [C.F.R.] Part 604;

(19) school bus operations regulations, 49 CFR [C.F.R.];
and

(20) Surface Transportation and Uniform Relocation As-
sistance Act of 1987 (Public Law 100-17, §317) as it relates to the
testing of new model buses.

§31.43. Contracting Requirements.
(a)-(b) (No change.)

(c) Subcontracts. Subrecipients shall furnish the [department]
notice of the intent to award a purchase order or contract to any individ-
uals or organizations not a part of the subrecipient’s organization when
the amount of the purchase meets or exceeds the threshold level in the
Government Code or Local Government Code (or greater than $25,000
[$15,000] for those entities not covered by the Government Code or
Local Government Code) requiring formal competitive procurement.
Notice shall be given to the district or to the Public Transportation Di-
vision, whichever is responsible for administering the contract. Pur-
chases shall not be split out to stay below the threshold amount. No
subcontract will relieve the subrecipient of the subrecipient’s legal re-
sponsibilities to the department. All subcontracts in excess of $25,000

shall contain the following required provisions from the pro forma grant
contract between the department and the subrecipient:

(1) financial management;

(2) civil rights; and

(3) disadvantaged business enterprise program require-
ments.

§31.44. Procurement Requirements.

(a) (No change.)

(b) Standards. The standards contained in the common rule
apply to public transportation procurement activities. All subrecipients
shall maintain written procurement policies. Those policies shall, at a
minimum, provide the following.

(1) Goods, services and equipment purchases.

(A) Goods, services, or equipment requiring formal
competitive procurement in accordance with the applicable provisions
in the Government Code or Local Government Code (greater than
$25,000 [$15,000 or greater] for those entities not covered by the
Government Code or Local Government Code) shall require sealed
bids or proposals. Bids for computer and radio systems shall include
all subcomponents necessary for the system to be operated in the unit
cost. Exceptions will be allowed for those entities that are eligible to
purchase items through the state open contract procedures.

(B) Goods, services, or equipment not requiring formal
competitive procurement in accordance with the applicable provisions
in the Government Code or Local Government Code ($25,000 or less
[less than $15,000] for those entities not covered by the Government
Code or Local Government Code) do require the solicitation of bids
from at least three sources. The subrecipient shall retain a written
record of these solicitations. Exceptions will be allowed for those en-
tities that are eligible to purchase items through the state open contract
procedures.

(2)-(3) (No change.)

(c) Department role.

(1) Oversight and approval. The subrecipient shall furnish
the department notice of the intent to award a purchase order or con-
tract to any individuals or organizations not a part of the subrecipient’s
organization when the amount of the purchase meets or exceeds the
threshold level in the Government Code or Local Government Code
(or greater than $25,000 [$15,000] for those entities not covered by the
Government Code or Local Government Code) requiring formal com-
petitive procurement. Purchases shall not be split out to stay below
the threshold amount. The subrecipient shall at a minimum provide
the following documentation as requested by the department describ-
ing the procurement history:

(A) the rationale the subrecipient used for the method
of procurement;

(B) the rationale the subrecipient used for the selection
of contract type;

(C) the reasons the bidder or proposer was selected; and

(D) the methodology used to determine the contract
price, including a cost justification.

(2) Technical assistance. The department will provide ve-
hicle specifications, [and] guidance on competitive procurement [bid-
ding] procedures, and assistance in developing procurement documen-
tation to a subrecipient upon request. If subrecipients choose to develop
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their own specifications, they assume full responsibility for ensuring
that the specifications do not restrict competition.

§31.45. Accounting and Financial Recordkeeping Requirements.
(a) (No change.)

(b) Standards. The contractor’s financial management system
shall meet or exceed the requirements of the common rule. Those re-
quirements include[, but are not limited to]:

(1) accurate, current, and complete disclosure of the finan-
cial transactions of each grant program in accordance with state and
federal reporting requirements;

(2) records that [which] identify adequately the source and
application of funds for grant-supported activities ([such] records shall
contain information pertaining to grant awards and authorization, obli-
gations, commitments, assets, liabilities, outlays, and income);

(3) effective control over and accountability for all funds,
property, and other assets (the contractor shall adequately safeguard all
[such] assets and shall assure that they are used solely for authorized
purposes);

(4) comparison of actual with budgeted amounts for each
contract, and relation of financial information to performance or pro-
ductivity data, including the production of unit cost information;

(5) procedures for determining the eligibility for reim-
bursement and proper allocation of cost;

(6) accounting records that [which] are supported by
source documentation; and

(7) a systematic method to assure timely and appropriate
resolution of audit findings and recommendations.

§31.46. Reimbursement Procedures.
(a) (No change.)

(b) Contractor responsibilities. Unless the department pro-
vides written authorization to the contrary, the contractor shall:

(1) submit reimbursement requests in a timely fashion,
with all supporting documentation as required by the department and
specified in the project agreement;

(2) submit a final project billing within 45 days of the ter-
mination date specified in the project agreement; and

(3) make payments promptly to subcontractors and suppli-
ers, and [as] failure to do so shall be grounds for termination of the
grant contract by the department (the department shall not be respon-
sible for the debts of the contractor).

(c) Department responsibilities. The department will reim-
burse contractors within 30 days of the receipt of properly prepared and
documented requests for payment. Payment [Such payment] is contin-
gent upon the availability of federal and state appropriated funds.

§31.47. Audit and Project Close-Out Standards.
(a) (No change.)

(b) Audit standards. Contractor audit procedures shall meet or
exceed the single audit report requirement outlined in Office of Man-
agement and Budget (OMB) publications as follows: state or local gov-
ernments follow OMB Circular A-128; and institutions of higher edu-
cation and other nonprofit organizations follow OMB Circular A-133.

(1) Access. The United States Secretary of Transportation,
the Comptroller General of the United States, the executive director
of the department, and the State Auditor, and [or] any of their autho-
rized representatives, shall have access to the financial and other project

records at all reasonable times during the contract period and for the
record retention period for the purpose of making audits, examinations,
excerpts and transcripts.

(2) Documentation. The contractor shall maintain finan-
cial records, supporting documents, statistical records, and all other
records of the public transportation grant.

(3) Records retention. Financial records, supporting doc-
uments, statistical records, and all other records of the public trans-
portation grant shall be retained for a period of three years after final
payment, with the following qualifications.

(A) Litigation. If any litigation, claim, or audit is started
before the expiration of the three-year period, the records shall be re-
tained until all litigations, claims, and [or] audit findings involving the
records have been resolved.

(B)-(C) (No change.)

(4) (No change.)

§31.48. Project Oversight.

(a) (No change.)

(b) Reporting requirements. The subrecipient shall submit re-
ports to the department in a format prescribed by the department within
deadlines established by the department.

(1) Incident [Accident] reports. Subrecipients shall report
all incidents [accidents] that meet criteria established by the depart-
ment. The subrecipient shall submit the report within five days of the
incident [accident] or discovery of the incident [accident].

(2) Asset inventory. Each subrecipient shall provide infor-
mation on state and federally funded equipment as described in §31.50
of this chapter [title (relating to Recordkeeping and Inventory Require-
ments)].

(3) (No change.)

(4) Disadvantaged Business Enterprises and Historically
Underutilized Businesses. Subrecipients shall submit reports in accor-
dance with §9.54 of this title (relating to Historically Underutilized
Business (HUB) Program [Good Faith Effort]).

(5) Operations reports. All FTA Section 5307, Section
5310, and Section 5311 subrecipients shall submit [monthly,] quar-
terly[,] and annual operations reports.

(A) Pursuant to the requirements of Transportation
Code, §456.008(a) and (b), the department will publish annually the
following performance-based indicators for recipients of FTA Section
5307 funds, including metropolitan transportation authorities.

(i) Service efficiency - Operating expense per vehi-
cle revenue hour and operating expense per vehicle revenue mile.

(ii) Cost effectiveness - Operating expense per un-
linked passenger trip.

(iii) Service effectiveness - Unlinked passenger trips
per vehicle revenue mile and unlinked passenger trips per vehicle rev-
enue hour.

(iv) Safety - Total incidents [accidents] per 100,000
miles of service and average number of miles between revenue vehicle
mechanical system failures that prevent the vehicle from completing a
scheduled revenue trip [road calls].

(B) Pursuant to the requirements of Transportation
Code, §456.008(a) and (b), the department will publish annually the
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following performance-based indicators for RPT subrecipients of FTA
Section 5311 funds: [.]

(i) Service efficiency - Operating expense [Cost] per
vehicle mile [and average vehicle utilization].

(ii) Cost effectiveness - Operating expense [Cost]
per unlinked passenger trip.

(iii) Service effectiveness - Unlinked passenger trips
per capita and unlinked passenger trips per vehicle mile.

(iv) Safety - Total incidents [accidents] per 100,000
miles of service and average number of miles between revenue vehicle
mechanical system failures that prevent the vehicle from completing a
scheduled revenue trip [road calls].

[(6) Performance goals and management objectives. All
recipients of state and federal assistance through the department shall
develop annual performance goals and management objectives in ac-
cordance with §31.36 of this chapter. A written status report shall be
submitted at the end of the state fiscal year.]

(6) [(7)] Significant events. The recipient shall promptly
advise the department in writing of events that have a significant effect
on the delivery of public transportation services, including:

(A) problems, delays, and adverse conditions that will
materially affect the ability to attain program objectives, prevent the
meeting of time schedules and goals, or preclude the attainment of
project work units by established time periods, accompanied by a state-
ment of the action taken or contemplated and any departmental assis-
tance needed to resolve the situation; and

(B) favorable developments and events that will enable
meeting time schedules and goals sooner than anticipated or producing
more work units than originally projected.

(7) [(8)] Rail Transit Agency Report. Rail Transit Agency
Reports shall be submitted in accordance with §31.61 and §31.65 of
this chapter.

(8) [(9)] Miscellaneous reports. Entities receiving funds
from either the department or the FTA shall cooperate with the depart-
ment in providing other information as requested by state and federal
funding agencies.

(c) Department monitoring. The department will rely on sub-
recipient reports as described in subsection (b) of this section as the
primary means of monitoring subrecipient performance. In addition,
department personnel will meet with the subrecipient at least quarterly
to discuss problems encountered, the subrecipient’s need for technical
assistance, and other topics related to the provision of public transporta-
tion services. Routine monitoring activity will occur in the following
areas according to a schedule that accommodates federal deadlines and
department and operator workloads. Most, but not all, monitoring ac-
tivities will occur on a quarterly basis.

(1) (No change.)

(2) Drugs and alcohol.

(A) (No change.)

(B) Each Section 5310 subrecipient shall comply with
Federal Motor Carrier Safety [Highway] Administration requirements
for drug and alcohol compliance if it owns a vehicle that requires a
commercial driver’s [drivers] license to operate. [The department will
monitor Section 5310 subrecipients for compliance with these regula-
tions.]

(3)-(7) (No change.)

(d) Noncompliance. A subrecipient’s failure to observe and
comply with federal and state program requirements will cause the de-
partment to find that subrecipient in noncompliance and take actions as
specified in this subsection.

(1) Minor deficiencies. A minor deficiency is cited when
an error occurs that can generally be attributed to a subrecipient’s lack
of knowledge about a particular requirement, is easily corrected, and
does not create legal, safety, or other hazards to employees, passengers,
or other members of the public. An example of a minor deficiency is
failure to submit a required report. In these cases, the department will
issue a warning letter to the subrecipient describing the deficiency and
allowing the subrecipient 45 calendar days to comply with an estab-
lished plan of corrective action. If the subrecipient does not comply in
the prescribed manner, the department may exercise its contract termi-
nation rights, direct the disposition of equipment purchased with grant
funds, or both. Subrecipients that have been cited for minor deficien-
cies that are not corrected will be ineligible to receive financial assis-
tance from the department for a period of two years from the date of the
certified notification letter. A decision that a subrecipient is ineligible
for financial assistance because of a minor deficiency may be appealed
to the commission by filing five copies of a petition with the executive
director. [establishing a deadline for compliance. Failure to respond
in the prescribed manner will cause the department to consider this a
major deficiency as described in paragraph (2) of this subsection].

(2) Major deficiencies. A major deficiency is cited when
the department finds that a subrecipient has [knowingly violated pro-
gram requirements or has] pursued actions that are illegal or that pose a
safety hazard to employees, passengers, or other members of the public.
Examples include [, but are not limited to,] failure to maintain required
insurance coverage, violation of charter regulations, and nonpayment
of subcontractors or vendors. In these cases, the department will issue
a certified letter advising the subrecipient to [immediately] address the
deficiency immediately. The [, and the] subrecipient’s compliance will
be verified by department personnel [within 48 hours of the subrecip-
ient’s receipt of the certified letter]. If the subrecipient does not com-
ply [respond] in the prescribed manner, the department will, within ten
working days, exercise its contract termination rights, direct the dispo-
sition of equipment purchased with grant funds, or both. Subrecipients
that have been cited for major deficiencies that were not corrected will
be ineligible to receive financial assistance from the department for a
period of two years from the date of the certified notification letter. A
decision that a subrecipient [subcontractor] is ineligible for financial
assistance because of a major deficiency may be appealed to the com-
mission by filing five copies of a petition with the executive director [in
accordance with the provisions of §1.21 et seq. of this title (relating to
Procedures in Contested Cases)].

§31.49. Transportation Needs of Clients of Health and Human Ser-
vice Agencies and Coordination of Services.

(a) (No change.)

(b) Planning for client transportation.

(1) (No change.)

(2) An applicant for state or federal financial assistance un-
der this chapter must submit evidence of coordination efforts to the
department. This [Such] evidence must include a certification that,
whenever possible, and to the maximum extent feasible, the existing
network of transportation providers, and in particular the fixed route
components of public transportation systems, will be used to meet the
client transportation requirements of the state’s social service agencies
and their clients.

(3) (No change.)

28 TexReg 50 January 3, 2003 Texas Register



(c) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208437
Richard D. Monroe
General Counsel
Texas Department of Transportation
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 463-8630

♦ ♦ ♦
SUBCHAPTER E. PROPERTYMANAGEMENT
STANDARDS
43 TAC §§31.50, 31.55, 31.57
STATUTORY AUTHORITY
The amendments are proposed under Transportation Code,
§201.101, which provides the commission with the authority to
establish rules for the conduct of the work of the department.
In addition, some sections are proposed under Transportation
Code, §455.005, which directs the commission to adopt rules
governing fixed guideway safety oversight, and under Trans-
portation Code, §456.026, which directs the commission to
adopt rules establishing a performance-based reporting system.
No statutes, articles, or codes are affected by the proposed
amendments.
§31.50. Recordkeeping and Inventory Requirements.

(a) Purpose. To protect the public investment in real property
and equipment purchased in whole or in part with state or [and/or] fed-
eral public transportation funds administered by the department, sub-
recipients shall [contractors will] comply with the standards described
in this section.

(b) Property records. The subrecipient shall [contractor must]
maintain records that include:

(1) a description of the property;

(2) a serial number or other identification number;

(3) the source of the property;

(4) who holds title;

(5) the acquisition date and cost of the property;

(6) the percentage of state and the percentage of federal
[and/or federal] participation in the cost of the property;

(7) the location, use, and condition of the property; and

(8) any ultimate disposition data, including the date of dis-
posal and sale price of the property.

(c) Inventory. The subrecipient shall [contractor will] cooper-
ate with department representatives in performing at least once every
two years a physical inventory of all real property and equipment, as de-
fined in §31.3 of this chapter [title (relating to Definitions)], purchased
in whole or in part with state or [and/or] federal capital funds admin-
istered by the department. However, during the time period between

these physical inventories, the subrecipient [contractor] shall promptly
notify the department in writing of all changes in the status of that
[such] real property and equipment in order that department records
may be kept current. On or before November 1 of each year, the subre-
cipient shall provide the department with an accurate inventory, includ-
ing the mileage, of all vehicles used in public transportation service.
Property shall remain on the department’s and subrecipient’s [contrac-
tor’s] inventories until such time as the property is formally disposed
of in accordance with the requirements outlined in §31.57 of this sub-
chapter [title (relating to Disposition)]. Notwithstanding the foregoing,
the subrecipient [contractor] shall, where applicable, be bound by, and
shall comply with, the inventory requirements specified in the common
rule.

(d) Control system. The subrecipient [contractor] must de-
velop a control system to ensure adequate safeguards to prevent loss,
damage, or theft of the property. The subrecipient [contractor] shall
investigate any loss, damage, or theft.

§31.55. Title.

(a) Purpose. To protect the public investment in real property
and equipment purchased in whole or in part with state or [and/or] fed-
eral public transportation funds administered by the department, sub-
recipients shall [contractors must] observe the requirements described
in this section.

(b) Ownership. With regard to vehicles and real property pur-
chased with funds provided by the department through grants executed
on or after January 1, 2002, including vehicles and real property trans-
ferred from one subrecipient to another, a subrecipient shall record a
lien naming the Texas Department of Transportation, Public Trans-
portation Division, as the lienholder. The department may waive this
requirement or may approve in writing an alternative form of recording
its interest.

[(b) Ownership. Unless explicitly authorized in writing by the
department, title to all real property and equipment shall be vested in
the contractor].

(c) Nonencumbrance. Except as specifically authorized by
these rules, a subrecipient [A contractor] shall not execute any lease,
pledge, mortgage, lien, or other contract touching or affecting the
federal or state interest in any project facilities or equipment; nor
shall the subrecipient [contractor], by any act or omission of any kind,
adversely affect the federal or state interest or impair its continuing
control over the use of project facilities or equipment.

§31.57. Disposition.

(a) Purpose. This section describes the standards that apply to
the disposition of equipment purchased in whole or in part with state
or federal public transportation funds.

(b) Like-kind exchanges. In the case of like-kind exchanges,
the percentage of the department’s original contractual interest shall
be applied to the fair market value of the equipment being sold at the
time of the exchange. That dollar value shall then be transferred as
the department’s interest in the equipment being acquired and, as ap-
propriate, added to any additional funding provided by the department
towards the purchase of the new equipment.

(c) Federal standards. The federal standards contained in the
common rule shall govern the disposition of real property and equip-
ment purchased under contracts in which the department provides all or
part of the local share requirement of federally assisted capital improve-
ments. In cases in which the common rule does not require reimburse-
ment of the federal grantor agency, the department will similarly release
the state interest in the capital improvement provided that the state’s
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percentage share of any proceeds derived by the subrecipient in the
disposition process shall be used by the subrecipient for public trans-
portation purposes similar to those for which the contract award was
originally made. If the subrecipient does not intend to use the state’s
percentage share of the proceeds for public transportation purposes,
those monies shall be refunded as described in subsection (d)(2)(B) of
this section. In cases in which the common rule requires reimburse-
ment of the federal grantor agency, the subrecipient shall provide the
department a percentage of the proceeds of the disposition equal to the
percentage of the state’s original investment in the property or equip-
ment. Once disposition is authorized, the subrecipient shall relinquish
title to the property through either sale, auction, or transfer to a third
party. The department shall be notified of the disposition and shall be
provided information necessary to delete the property from inventory
records described in §31.50 of this subchapter [title (relating to Record-
keeping and Inventory Requirements)].

(d) State standards. All real property and equipment obtained
through contracts in which the department’s contractual interest in-
cludes federal funds or state monies shall be governed by the dispo-
sition standards contained in paragraphs (1) and (2) of this subsection.
The department shall be notified of the subrecipient’s intent to proceed
with the dispositions and provided information necessary to delete the
property from inventory records described in §31.50 of this subchapter
[title (relating to Recordkeeping and Inventory Requirements)]. Prior
to disposition of property under the terms of this subsection, the sub-
recipient shall obtain written concurrence from the department and re-
ceive disposition instructions. Once disposition is authorized, the sub-
recipient shall relinquish title to the property through either sale, auc-
tion, or transfer to a third party.

(1) Disposition criteria.

(A) Vehicles. Disposition may occur when the current
per-unit market value is less than $5,000.

(B) Other equipment. Disposition may occur when the
current per-unit market value is less than $5,000.

(C) Real property. When real property is no longer
needed for the originally authorized purpose, the subrecipient shall
request disposition instructions from the department pursuant to this
subsection.

(D) Exceptions. As allowed under the Federal Tran-
sit Act of 1946, §12(k), as amended, 49 USC [United States Code
(U.S.C.)] §1608, a subrecipient may petition the department to allow
the transfer of the federal interest in any real property and equipment
subject to the standards contained in this subsection. If a petition is
filed, the subrecipient must furnish information requested by the de-
partment to determine if the real property or equipment is no longer
needed for public transportation purposes. The department will con-
sider other exceptions to the standards contained in subparagraphs (A)
and (B) of this paragraph on a case-by-case basis. If an exception is
claimed, the subrecipient must furnish information requested by the
department to determine if an exception is warranted due to special
circumstances.

(2) Distribution of disposition proceeds.

(A) Refund not required. In cases in which the dispo-
sition criteria contained in paragraph (1)(A) and (B) of this subsection
have been met, the department will release its contractual interest in the
capital improvement. The department will similarly release its contrac-
tual interest in cases in which exceptions are granted for early dispo-
sition in accordance with the provisions contained in paragraph (1)(D)
of this subsection. However, the department’s release of its interest in
a capital improvement is contingent upon the subrecipient’s assurance

that the department’s contractually specified percentage share of any
proceeds derived by the subrecipient in the disposition process will be
used by the subrecipient for public transportation purposes similar to
those for which the contract award was originally made. In the case of
transfers to non-transit uses, as allowed under the Federal Transit Act of
1964, §12(k), as amended, 49 USC [U.S.C.] §1608, the department will
release only the federal portion of its contractual interest. The state’s
percentage share shall be refunded as described in subparagraph (B) of
this paragraph.

(B) Refund required. In cases in which the disposition
criteria contained in paragraph (1)(A) and (B) of this subsection have
not been met, but the subrecipient has received authorization from the
department to proceed with the disposition of property, the subrecipient
shall provide the department a percentage of the proceeds of the dispo-
sition equal to the percentage of the department’s original contractual
interest in the property or equipment. In cases of real property, as de-
scribed in paragraph (1)(C) of this subsection, and when exceptions are
not granted for early disposition, as described in paragraph (1)(D) of
this subsection, the subrecipient shall similarly provide the department
a percentage of the proceeds of the disposition equal to the percent-
age of the department’s original contractual interest in the property or
equipment. In the case of transfers to non-transit uses, as allowed under
the Federal Transit Act of 1964, §12(k), as amended, 49 USC [U.S.C.]
§1608, the subrecipient shall provide the department a percentage of
the proceeds of the disposition equal to the percentage of the original
state percentage interest in the property or equipment, excluding any
federal percentage interest that might have been included in the con-
tract of assistance.

(C) Net proceeds from sale of capital assets. In cases in
which the common rule requires a reimbursement, when the subrecip-
ient receives proceeds from the disposition of the capital property or
equipment and those funds will be used for subsequent federal public
transportation purposes, the subrecipient shall establish a record of li-
ability demonstrating that these funds are owed. The liability will be
removed when the subrecipient uses the proceeds for a subsequent tran-
sit project.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208438
Richard D. Monroe
General Counsel
Texas Department of Transportation
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 463-8630

♦ ♦ ♦
SUBCHAPTER F. RAIL SAFETY OVERSIGHT
PROGRAM
43 TAC §§31.60 - 31.63, 31.65
STATUTORY AUTHORITY
The amendments are proposed under Transportation Code,
§201.101, which provides the commission with the authority to
establish rules for the conduct of the work of the department.
In addition, some sections are proposed under Transportation
Code, §455.005, which directs the commission to adopt rules
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governing fixed guideway safety oversight, and under Trans-
portation Code, §456.026, which directs the commission to
adopt rules establishing a performance-based reporting system.
No statutes, articles, or codes are affected by the proposed
amendments.
§31.60. Purpose.
The department is required by 49 USC [Title 49, United States Code,]
§5330 [requires the department] to establish and carry out a safety pro-
gram plan for each fixed guideway mass transportation system. Trans-
portation Code, Chapter 455 requires the commission to establish stan-
dards for and implement state oversight of safety and security practices
of rail fixed guideway systems in compliance with 49 USC §5330. The
sections under this subchapter prescribe the policies and procedures
governing state oversight of rail fixed guideway systems’ safety and
security practices.

§31.61. Rail Transit Agency Responsibilities.
(a) Plan. A rail transit agency shall develop a system safety

program plan and submit it to the department 120 days before begin-
ning revenue service. The plan shall: [a system safety program plan
that:]

(1) address [addresses] the topics outlined in "Implementa-
tion Guidelines for State Safety Oversight of Rail Fixed Guideway Sys-
tems," DOT-FTA-MA-90-7006-96-3(available from the department);

(2) comply [complies] with the APTA guidelines (available
from the department) including:

(A) standards for the personal security of passengers
and employees of the rail fixed guideway system;

(B) lines of authority;

(C) levels of responsibility and accountability; and

(D) methods of documentation for the system; and

(3) contain [contains] a security system program plan that
complies with the "Transit Security Procedures Guide," FTA-MA-90-
7001-94-2 and the "Transit System Security Program Planning Guide,"
FTA-MA-90-7001-94-1 (available from the department), and include
[includes]:

(A) current security conditions and existing security ca-
pabilities and practices;

(B) management of the system security plan and roles
and responsibilities for planning, proactive measures, training, and
day-to-day activities;

(C) threat and vulnerability identification, assessment,
and resolution;

(D) prevention and resolution of security problems, in-
cluding general security issues and crimes against passengers, the rail
transit system, and the public; and

(E) implementation, evaluation, and modification of
system security plan.

(b) Rail accident notification and report. A rail transit agency
shall report rail accidents and unacceptable hazardous conditions to the
department by telephone, electronic mail, or facsimile within 24 hours
of the occurrence of the rail accident or the discovery of the unaccept-
able hazardous condition and in writing within 30 days of the last day
of the reporting month, including a final corrective action plan and a
summary report for the month.

(c) Internal safety audit. A rail transit agency shall conduct
an annual internal safety audit in accordance with APTA guidelines,

submit audit forms for approval six weeks prior to the audit, and submit
a written report to the department that shall, at a minimum:

(1) summarize the rail transit agency’s safety activities for
the preceding 12 months including a report of the internal safety audits
performed during the preceding 12 months; and

(2) describe major findings of the rail transit agency’s
safety audits and inspections, including:

(A) areas of non-compliance and corrective actions
taken;

(B) outcomes of safety and related initiatives; and

(C) progress of training efforts and evaluations.

(d) Hazardous conditions and investigations. A rail transit
agency shall:

(1) minimize, control, correct, or eliminate any investi-
gated unacceptable hazardous conditions as required by §31.62(c) of
this subchapter; and

(2) provide all necessary assistance to allow the depart-
ment, or its agent, to conduct:

(A) appropriate on-site investigations of rail accidents
and unacceptable hazardous conditions under §31.62(c) of this sub-
chapter; and

(B) an on-site triennial safety review under §31.62(c) of
this subchapter.

(e) Reports and certification. A rail transit agency shall sub-
mit:

(1) reports and other information to the department as
required by 49 USC [United States Code] §5330 and Transportation
Code, Chapter 455; and

(2) a certification, signed by an authorized official of the
rail transit agency, to the department stating that the rail transit agency
has complied with the provisions of this subchapter.

§31.62. State Responsibilities.
(a) Department guidelines. In carrying out its responsibilities

under this subchapter, the department will follow the principles and
procedures outlined in "Implementation Guidelines for State Safety
Oversight of Rail Fixed Guideway Systems" (DOT-FTA-MA-90-7006-
96-3) (available from the department).

(b) Plan. The department, or its agent, will review the rail tran-
sit agency’s system safety program plan required by §31.61(a) of this
subchapter [title (relating to Transit Agency Responsibilities)]; and

(1) approve the plan, if it meets the required standards in
§31.61(a) of this subchapter [title]; or

(2) notify the rail transit agency in writing and identify the
specific sections of the plan that [which] are not in compliance with
the state standards, and recommend appropriate modifications or ad-
ditions, specifying a time frame during which the revisions must be
accomplished.

(c) Probable cause. The department will review the rail transit
agency’s findings of probable cause of a rail [an] accident or unac-
ceptable hazardous condition in accordance with the APTA guidelines,
Transit Security Procedures Guide, and the Transit System Security
Program Planning Guide, including operating hazard, subsystem inter-
face, and human factors analyses; and

(1) approve the findings of probable cause in accordance
with those guidelines; or
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(2) conduct an independent investigation, either with de-
partment personnel or an outside agent if the findings of probable cause
are not approved under paragraph (1) of this subsection and will:

(A) advise the rail transit agency by telephone at least
24 hours in advance of the arrival of an investigator at the transit prop-
erty; and

(B) provide written confirmation to the rail transit
agency within 48 hours that [which] explains the reasons the de-
partment is conducting an independent investigation and provide the
names of the personnel who will be conducting the investigation.

(d) Security and safety reviews.

(1) The department will require, review, and approve in
accordance with APTA guidelines, the Transit Security Procedures
Guide, and the Transit System Security Program Planning Guide:

(A) any plan of a rail transit agency to minimize, con-
trol, correct, or eliminate any investigated rail accident; and

(B) the agency’s annual safety audit report required by
§31.61(c) of this subchapter [title].

(2) At least every three years, the department will:

(A) conduct an on-site safety review of each rail tran-
sit agency’s system safety program plan based upon the criteria in
§31.61(a) of this subchapter [title]; and

(B) prepare and issue a report containing findings and
recommendations resulting from that review that, at a minimum, in-
clude:

(i) an analysis of the efficacy of the system safety
program plan; and

(ii) a determination of whether it should be revised
to meet the requirements of §31.61(a) of this subchapter [title].

(e) Reports. The department will submit reports or other in-
formation required by the United States Department of Transportation.

§31.63. Disclosure of Information.

[(a) Investigation documents. Data collected or a report of any
investigation conducted by the department or its agent are confidential
and subject to disclosure, inspection, or copying under Government
Code, Chapter 552.]

[(b) Security documents. Data collected, a security plan, or a
report concerning security are confidential and not subject to disclo-
sure, inspection, or copying under Government Code, Chapter 552.]

[(c) Evidence.] An investigative or security report may not be
admitted in evidence or used for any purpose in any action or proceed-
ing arising out of any matter referred to in an investigation except in an
action or a proceeding instituted by the department.

§31.65. Deadlines.
A rail transit agency shall submit to the department:

(1) prior to beginning revenue service, a system safety pro-
gram plan required by §31.61(a) of this subchapter, including [exclud-
ing] the system security portion of the plan required by §31.61(a)(3) of
this subchapter;

(2) by February 1 of each year, a written report of its an-
nual internal safety audit conducted as required by §31.61(c) of this
subchapter;

(3) by February 1 of each year, a certification, signed by an
authorized official of the rail transit agency, that the rail transit agency
has complied with the provisions of this subchapter; and

[(4) the security system program portion of the safety plan
required by §31.61(a)(3) of this subchapter and;]

(4) [(5)] by February 1 of each year, a written report of
the rail transit agency’s safety activities for the preceding 12 months as
required by §31.61(c) of this subchapter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208439
Richard D. Monroe
General Counsel
Texas Department of Transportation
Earliest possible date of adoption: February 2, 2003
For further information, please call: (512) 463-8630

♦ ♦ ♦
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TITLE 1. ADMINISTRATION
PART 5. TEXAS BUILDING AND
PROCUREMENT COMMISSION
CHAPTER 113. CENTRAL PURCHASING
DIVISION
SUBCHAPTER J. ELECTRONIC STATE
BUSINESS DAILY
1 TAC §§113.201 - 113.216
The Texas Building and Procurement Commission has
withdrawn from consideration the proposed repeals to
§§113.201-113.216 which appeared in the June 28, 2002, issue
of the Texas Register (27 TexReg 5645).

Filed with the Office of the Secretary of State on December 19,
2002.
TRD-200208403
William F. Warnick
General Counsel
Texas Building and Procurement Commission
Effective date: December 19, 2002
For further information, please call: (512) 463-3583

♦ ♦ ♦
CHAPTER 113. PROCUREMENT DIVISION
SUBCHAPTER J. ELECTRONIC STATE
BUSINESS DAILY
1 TAC §§113.201 - 113.218
The Texas Building and Procurement Commission has with-
drawn from consideration the proposed new §§113.201-113.218
which appeared in the June 28, 2002, issue of the Texas Regis-
ter (27 TexReg 5645).

Filed with the Office of the Secretary of State on December 19,
2002.
TRD-200208402
William F. Warnick
General Counsel
Texas Building and Procurement Commission
Effective date: December 19, 2002
For further information, please call: (512) 463-3583

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 9. TEXAS STATE BOARD OF
MEDICAL EXAMINERS
CHAPTER 171. POSTGRADUATE TRAINING
PERMITS
22 TAC §171.1
The Texas State Board of Medical Examiners has withdrawn
from consideration proposed amended §171.1 which appeared
in the November 1, 2002, issue of the Texas Register (27 TexReg
10281).

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208444
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: December 20, 2002
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 183. ACUPUNCTURE
22 TAC §183.13
The Texas State Board of Medical Examiners has withdrawn
from consideration proposed amended §183.13 which appeared
in the November 1, 2002, issue of the Texas Register (27 TexReg
10287).

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208445
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: December 20, 2002
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 187. PROCEDURAL RULES
SUBCHAPTER B. INFORMAL BOARD
PROCEEDINGS
22 TAC §187.18
The Texas State Board of Medical Examiners has withdrawn
from consideration proposed amended §187.18 which appeared
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in the November 1, 2002, issue of the Texas Register (27 TexReg
10289).

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208446
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: December 20, 2002
For further information, please call: (512) 305-7016

♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY
PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY
CHAPTER 115. CONTROL OF AIR
POLLUTION FROM VOLATILE ORGANIC
COMPOUNDS
SUBCHAPTER B. GENERAL VOLATILE
ORGANIC COMPOUND SOURCES
DIVISION 7. FLARES
30 TAC §§115.170, 115.171, 115.173 - 115.176, 115.179
The Texas Commission on Environmental Quality has withdrawn
from consideration the proposed new §§115.170, 115.171,
115.173 - 115.176, 115.179 which appeared in the June 21,
2002, issue of the Texas Register (27 TexReg 5394).

Filed with the Office of the Secretary of State on December 18,
2002.
TRD-200208372
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: December 18, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
DIVISION 8. COOLING TOWER HEAT
EXCHANGE SYSTEMS
30 TAC §§115.180, 115.182 - 115.184, 115.186, 115.189
The Texas Commission on Environmental Quality has withdrawn
from consideration the proposed new §§115.180, 115.182 -
115.184, 115.186, 115.189 which appeared in the June 21,
2002, issue of the Texas Register (27 TexReg 5394).

Filed with the Office of the Secretary of State on December 18,
2002.
TRD-200208373

Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: December 18, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER H. HIGHLY-REACTIVE
VOLATILE ORGANIC COMPOUNDS
DIVISION 1. VENT GAS CONTROL
30 TAC §115.723
The Texas Commission on Environmental Quality has withdrawn
from consideration the proposed new §115.723 which appeared
in the June 21, 2002, issue of the Texas Register (27 TexReg
5394).

Filed with the Office of the Secretary of State on December 18,
2002.
TRD-200208374
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: December 18, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
DIVISION 2. FLARES
30 TAC §§115.740 - 115.747, 115.749
The Texas Commission on Environmental Quality has withdrawn
from consideration the proposed new §§115.740 - 115.747,
115.749 which appeared in the June 21, 2002, issue of the
Texas Register (27 TexReg 5394). Section 115.741 was
published in the July 12, 2002, issue of the Texas Register (27
TexReg 6208).

Filed with the Office of the Secretary of State on December 18,
2002.
TRD-200208375
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: December 18, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
DIVISION 3. COOLING TOWER HEAT
EXCHANGE SYSTEMS
30 TAC §§115.762, 115.763, 115.765
The Texas Commission on Environmental Quality has withdrawn
from consideration the proposed new §§115.762, 115.763,
115.765 which appeared in the June 21, 2002, issue of the
Texas Register (27 TexReg 5394).
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Filed with the Office of the Secretary of State on December 18,
2002.
TRD-200208376
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: December 18, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
DIVISION 4. FUGITIVE EMISSIONS
30 TAC §115.784
The Texas Commission on Environmental Quality has withdrawn
from consideration the proposed new §115.784 which appeared

in the June 21, 2002, issue of the Texas Register (27 TexReg
5394).

Filed with the Office of the Secretary of State on December 18,
2002.
TRD-200208377
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: December 18, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
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TITLE 1. ADMINISTRATION
PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION
CHAPTER 351. COORDINATED PLANNING
AND DELIVERY OF HEALTH AND HUMAN
SERVICES
1 TAC §351.20
The Health and Human Services Commission (HHSC) adopts
new §351.20, setting forth new requirements in utilizing certified
promotoras to provide health education and outreach services to
Medicaid recipients. New §351.20 is adopted without changes
to the proposed text as published in the November 8, 2002, issue
of the Texas Register (27 TexReg 10524) and will not be repub-
lished.
The adopted section was developed as a result of Senate Bill 751
which was passed by the 77th Texas Legislature which requires
health and human services agencies to use certified promotoras
to the extent possible in health outreach and education programs
for recipients of medical assistance under Chapter 32, Human
Resources Code.
HHSC received no comments regarding adoption of the new sec-
tion.
The new section is adopted under §531.033, Government Code,
which provides the commissioner of HHSC with broad rulemak-
ing authority; and the Human Resources Code §32.021, and
the Texas Government Code §531.021(a), which provides the
Health and Human Services Commission (HHSC) with the au-
thority to administer the federal medical assistance (Medicaid)
program in Texas.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208426
Steve Aragón
General Counsel
Texas Health and Human Services Commission
Effective date: January 9, 2003
Proposal publication date: November 8, 2002
For further information, please call: (512) 424-6756

♦ ♦ ♦

CHAPTER 355. MEDICAID REIMBURSE-
MENT RATES
SUBCHAPTER C. REIMBURSEMENT
METHODOLOGY FOR NURSING FACILITIES
1 TAC §355.308
The Texas Health and Human Services Commission (HHSC)
adopts an amendment to §355.308, with changes to the pro-
posed text published in the August 30, 2002, issue of the Texas
Register (27 TexReg 8070).
Justification for the amendment is to ensure that direct care staff
only are included in the direct care staff cost center. To this end,
the amendment specifies that assistant administrators cannot be
included in the direct care staff cost center. Because it is nec-
essary to receive the enrollment contract amendments by the
deadline, the amendment clarifies how the enrollment deadline
is handled when the deadline falls on a holiday or weekend and
that enrollment contract amendments will not be accepted if re-
ceived after the deadline. Since reinvestment payments are cal-
culated based on the Staffing and Compensation Reports sub-
mitted by the provider, the rule specifies that eligibility for rein-
vestment is contingent on the receipt of an acceptable report.
Since compliance with the spending requirement is determined
from annual Staffing and Compensation Reports, the rules spec-
ify that for providers with multiple facilities requesting to aggre-
gate their costs for this determination, the request to aggregate
must be received along with the report. When a facility termi-
nates its contract after the end of the rate year but before compli-
ance with the spending requirements is determined for the rate
year, the facility is not eligible to be included in any aggregate
spending calculation for the rate year. The facility is not eligible
because its spending requirement is determined upon receipt of
its final Staffing and Compensation report, which will have been
received prior to the calculation of the aggregate spending calcu-
lation. Since the spending requirement is determined based on
the Staffing and Compensation Report submitted by the provider,
the spending requirement cannot be determined until the report
is received. Therefore, the rule establishes a 10% recoupment
on the direct care rate for facilities that do not file an acceptable
report within 60 days of the due date. This recoupment is re-
turned to the provider upon receipt of the report and settlement
of any recoupment. To allow more time to adjust to the incen-
tives in the Enhanced Direct Care Staff Rate, an increase in the
spending requirement scheduled to be implemented Septem-
ber 1, 2002, was removed. In an attempt to reduce the num-
ber of providers requesting higher levels of enhanced rates than
they can achieve, limitations are placed on enrollment for facil-
ities that miss their staffing requirement by four or more levels.
To allow facilities that staffed higher than their required staffing
to receive reinvested funds, the requirement that a facility must
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have requested a higher level of enhancement than the level
they were awarded in order to qualify for reinvestment was re-
moved. To allow new owners of facilities to increase staffing in
their facilities, the rule allows new owners of existing facilities
to request a higher enhancement level than the enhancement
level inherited from the previous owner. The award of these
higher enhancements is limited to available funds. To receive
the performance-based mitigation a performance weight must
exist. Therefore, facilities whose contracts are terminated prior
to the calculation of the performance weights needed in the cal-
culation of the performance-based mitigation of the spending re-
quirement are not eligible for the performance- based mitigation.
All of these changes advance the goals of increasing staffing and
pay for direct care staff and more equitably distributing limited
funds to providers participating in the enhancement program.
Section 355.308(m)(2)(B) has been revised to clarify that, in ad-
dition to applying the steps outlined in §355.308(m)(2)(B)(i)-(vi)
when the number of unadjusted LVN-equivalent minutes is
less than the number of minutes required but greater than the
minimum required LVN- equivalent minutes, these steps are per-
formed when the number of unadjusted LVN-equivalent minutes
maintained is equal to the minimum required LVN-equivalent
minutes.
HHSC received written comments from the Texas Health Care
Association. A summary of the comments and the commission’s
responses follow.
Comment: Concerning §355.308(a)(7), we suggest allowing as-
sistant administrators in facilities with 80 or fewer licensed beds
to be considered as direct care staff as long as: (1) the direct
care staff hours and pay can be documented, (2) care is pro-
vided by staff certified as the nurse aide, and (3) a differential in
pay exists between job functions.
Response: Assistant administrators are hired to provide admin-
istrative and supervisory support to the nursing facility. The en-
hancement program is intended to increase the staffing and pay
of direct care staff of the facility that are hired for that purpose.
To reclassify the assistant administrator as direct care staff for
the purposes of the enhancement program is in opposition to
the intent of the enhanced payment rates. If facilities want to re-
ceive enhanced payment rates, they must hire additional direct
care staff or increase the wages paid to direct care staff. HHSC
adopts this paragraph without change.
Comment: Concerning §355.308(f)(3), we suggest either lower-
ing the recoupment factor to five percent or phasing in the re-
coupment over a series of months.
Response: Providers are given 60 days to complete a Staffing
and Compensation Report. This rule specifies that if the report
is not received within 60 days of the due date then 10% of the
direct care payments made to the facility can be recouped until
an acceptable report is received. Since this report is required to
determine if the 85% spending requirement is met, a repayment
of 10% of the 15% the facility is not required to spend is rea-
sonable. When the provider submits an acceptable report the
recouped funds will be restored. If the facility never submits an
acceptable report, then HHSC can recover some of the possible
overpayment to the facility. HHSC adopts this paragraph without
change.
Comment: Concerning §355.308(f)(4), we suggest changing the
proposed rule to allow a provider-initiated amended accountabil-
ity report to be submitted within a reasonable time period follow-
ing notification of potential recoupment.

Response: The rule proposal specifies the deadline for sub-
mitting an amended Staffing and Compensation Report. The
provider has an additional opportunity to submit verifiable
changes to its Staffing and Compensation Report during the
informal review process outlined in §355.110 of this title (relating
to Informal Reviews and Formal Appeals). The date of the
letter notifying the facility of its compliance with spending and/or
staffing requirements begins the timeframe for the informal
review process. The timeframe for facilities to submit changes
to the Staffing and Compensation Report under the informal
review process was recently extended. HHSC adopts this
paragraph without change.
Comment: Concerning §355.308(n)(2), we recommend that
providers start with a clean "slate" each annual election period,
regardless of the facility’s staffing performance.
Response: This limitation was proposed in order to more
equitably distribute limited funds to providers participating in
the enhancement program that have proven that they spent the
enhancement funds that they were given on either direct care
staffing or spending. To allow a facility to continue to receive
increased enhanced funds when the facility has failed, by a
large margin, to spend the funds it was given on direct care
staffing or spending would in effect limit the funds to those
facilities that are spending the funds as intended. HHSC adopts
this paragraph without change.
Comment: Concerning §355.308(p), we request the establish-
ment of an additional mitigation component that recognizes an-
cillary types of expenses.
Response: This comment does not address the proposed
changes to this rule subsection. HHSC adopts this subsection
without changes.
Comment: Concerning §355.308(y), we request clarification that
new ownership can opt a previously non-participating facility into
the enhancement program and allow a one-time, 90 day retroac-
tive application of this rule to account for changes of ownership
that are currently being considered.
Response: HHSC agrees, and has clarified that the new owner
may request to become a participant. The language has also
changed to specify that the effective date for the change in en-
hancement level, if granted, is the effective date of the ownership
change, which can be retroactive 90 days or longer depending
on the circumstances. In addition, the language has changed to
clarify that if the change of ownership occurs during an open en-
rollment period as defined in subsection (c) of this section, then
the owner recognized by DHS on the last day of the enrollment
period may request to modify the enrollment status of the facility
in accordance with subsection (d) of this section.
Comment: Concerning §355.308(aa), we suggest using a pro-
rated basis for including facilities that change ownership into ag-
gregate spending requirement calculations.
Response: Because facilities that change ownership have their
vendor funds held until an acceptable Staffing and Compensa-
tion Report is received and any recoupments are made, it is nec-
essary that the state act on processing the report and recoup
funds as promptly as possible so that the vendor hold can be
released. These ownership changes can occur throughout the
rate year, which would prolong the hold on the vendor payments
from six to16 months while waiting to aggregate the report with
the other annual Staffing and Compensation Reports submitted
by the provider. HHSC adopts this subsection without change.
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Comment: Concerning §355.308(cc), we propose that funds re-
couped through the spending floor should be funneled back into
the base reimbursement rate for participating and non-participat-
ing facilities through some type of modest inflationary increase.
Funds recouped through missed staffing targets, on the other
hand, should be redistributed to facilities that staffed at levels
higher than they were reimbursed.
Response: This comment does not address the proposed
changes to this rule subsection. HHSC adopts this subsection
without changes.
Additional comments were received that did not pertain to the
rule proposal.
In addition to the changes indicated above, HHSC made minor
editorial changes to the rule in order to improve clarity and un-
derstanding.
The amendment is adopted under the Texas Government Code,
§531.033, which authorizes the commissioner of the Texas
Health and Human Services Commission to adopt rules nec-
essary to carry out the commission’s duties, and §531.021(b),
which establishes the commission as the agency responsible
for adopting reasonable rules governing the determination of
fees, charges, and rates for medical assistance payments under
Chapter 32, Human Resources Code.
The amendment implements the Government Code, §§531.033
and 531.021(b).
§355.308. Enhanced Direct Care Staff Rate.

(a) Direct care staff cost center. This cost center will include
compensation for employee and contract labor Registered Nurses
(RNs), including Directors of Nursing (DONs) and Assistant Directors
of Nursing (ADONs); Licensed Vocational Nurses (LVNs), including
DONs and ADONs; medication aides; and nurse aides performing
nursing-related duties for Medicaid contracted beds.

(1) Compensation to be included for these employee staff
types is the allowable compensation defined in §355.103(b)(1) of this
title (relating to Specifications for Allowable and Unallowable Costs)
that is reported as either salaries and/or wages (including payroll taxes
and workers’ compensation) or employee benefits. Benefits required
by §355.103(b)(1)(A)(iii) of this title (relating to Specifications for Al-
lowable and Unallowable Costs) to be reported as costs applicable to
specific cost report line items are not to be included in this cost center.

(2) Direct care staff who also have administrative duties not
related to nursing must properly direct charge their compensation to
each type of function performed based upon daily time sheets main-
tained throughout the entire reporting period.

(3) Nurse aides must meet the qualifications enumerated
under 40 TAC §94.3 (relating to Facility Requirements) to be included
in this cost center. Nurse aides include Certified nurse aides and nurse
aides in training as per 40 TAC §94.4(c) (relating to Facility Require-
ments).

(4) Contract labor refers to personnel for whom the con-
tracted provider is not responsible for the payment of payroll taxes
(such as FICA, Medicare, and federal and state unemployment insur-
ance) and who perform tasks routinely performed by employees. Al-
lowable contract labor costs are defined in §355.103(b)(2)(C) of this
title (relating to Specifications for Allowable and Unallowable Costs).

(5) For facilities receiving supplemental reimbursement
for children with tracheostomies requiring daily care as described
in §355.307(b)(3)(F) of this title (relating to Reimbursement Setting
Methodology), staff required by 40 TAC §19.901(14)(C)(iii) (relating

to Quality of Care) performing nursing-related duties for Medicaid
contracted beds are included in the direct care staff cost center.

(6) For facilities receiving supplemental reimburse-
ment for qualifying ventilator-dependent residents as described in
§355.307(b)(3)(E) of this title (relating to Reimbursement Setting
Methodology), Registered Respiratory Therapists and Certified
Respiratory Therapy Technicians are included in the direct care staff
cost center.

(7) Nursing facility administrators and assistant adminis-
trators are not included in the direct care staff cost center.

(8) Staff members performing more than one function in a
facility without a differential in pay between functions are categorized
at the highest level of licensure or certification they possess. If this
highest level of licensure or certification is not that of an RN, LVN,
medication aide, or certified nurse aide, the staff member is not to be
included in the direct care staff cost center but rather in the cost center
where staff members with that licensure or certification status are typ-
ically reported.

(b) Rate year. The standard rate year begins on the first day of
September and ends on the last day of August of the following year.

(c) Open enrollment. Open enrollment will begin on the first
day of July and end on the last day of that same July preceding the rate
year for which payments are being determined unless the Texas Health
and Human Services Commission (HHSC) notified providers prior to
the first day of July that that open enrollment has been postponed or
cancelled. Should conditions warrant, HHSC may conduct additional
enrollment periods during a rate year.

(d) Enrollment contract amendment. An initial enrollment
contract amendment is required from each facility choosing to
participate in the enhanced direct care staff rate. Participating and
nonparticipating facilities may request to modify their enrollment
status (i.e., a nonparticipant can request to become a participant, a
participant can request to become a nonparticipant, a participant can
request to change its enhancement level) during any open enrollment
period. Requests to modify a facility’s enrollment status during an
open enrollment period must be received by HHSC Rate Analysis
by the last day of the open enrollment period as per subsection (c)
of this section. If the last day of the open enrollment period falls
on a weekend, a national holiday, or a state holiday, then the first
business day following the last day of the open enrollment period is
the final day the receipt of the enrollment contract amendment will be
accepted. An enrollment contract amendment that is not received by
the stated deadline will not be accepted. Facilities from which HHSC
Rate Analysis has not received an acceptable request to modify their
enrollment by the last day of the open enrollment period will continue
at the level of participation in effect during the open enrollment period
within available funds. To be acceptable, an enrollment contract
amendment must be completed according to instructions, signed by an
authorized signator as per the Texas Department of Human Services
(DHS) Form 2031 applicable to the provider’s contract or ownership
type, and be legible.

(e) New facilities. For purposes of this section, for each rate
year a new facility is defined as a facility delivering its first day of ser-
vice to a DHS recipient after the first day of the open enrollment period,
as defined in subsection (c) of this section, for that rate year. Facili-
ties that underwent an ownership change are not considered new facili-
ties. For purposes of this subsection, an acceptable enrollment contract
amendment is defined as a legible enrollment contract amendment that
has been completed according to instructions, signed by an authorized
signator as per the DHS Form 2031 applicable to the provider’s con-
tract or ownership type, and received by HHSC within 30 days of the

ADOPTED RULES January 3, 2003 28 TexReg 61



mailing of notification to the facility by HHSC that such an enrollment
contract amendment must be submitted. New facilities will receive the
direct care staff rate associated with minimum staffing requirements as
determined in subsection (j)(1) of this section until:

(1) for facilities specifying their desire to participate on an
acceptable enrollment contract amendment, the direct care staff rate is
adjusted as specified in subsection (l)(3) of this section, effective on
the first day of the month following receipt by HHSC of the acceptable
enrollment contract amendment.

(2) for facilities specifying their desire not to participate on
an acceptable enrollment contract amendment, the direct care staff rate
is adjusted as specified in subsection (k) of this section retroactive to
the first day of their contract.

(3) for facilities from which an acceptable enrollment con-
tract amendment is not received, the direct care staff rate is adjusted as
specified in subsection (k) of this section retroactive to the first day of
their contract.

(f) Staffing and Compensation Report submittal requirements.
Staffing and Compensation Reports must be submitted as follows:

(1) Annual Staffing and Compensation Report. All con-
tracted facilities will provide HHSC, in a method specified by HHSC,
an Annual Staffing and Compensation Report reflecting the activities
of the facility while delivering contracted services from the first day of
the rate year through the last day of the rate year. This report will be
used as the basis for determining compliance with the staffing require-
ments and recoupment amounts as described in subsection (n) of this
section for participants, and as the basis for determining the spending
requirements and recoupment amounts as described in subsection (o)
of this section for all facilities. Facilities failing to submit an accept-
able Annual Staffing and Compensation Report within 60 days of the
end of the rate year will be placed on vendor hold until such time as an
acceptable report is received and processed by HHSC.

(A) When a facility changes ownership, the prior owner
must submit a Staffing and Compensation Report covering the period
from the beginning of the rate year to the date recognized by DHS as the
ownership-change effective date. This report will be used as the basis
for determining any recoupment amounts as described in subsections
(n) and (o) of this section. The new owner will be required to submit
a Staffing and Compensation Report covering the period from the day
after the date recognized by DHS as the ownership-change effective
date to the end of the rate year.

(B) Facilities whose contracts are terminated either vol-
untarily or involuntarily must submit a Staffing and Compensation Re-
port covering the period from the beginning of the rate year to the date
recognized by DHS as the contract termination date. This report will
be used as the basis for determining any recoupment amounts as de-
scribed in subsections (n) and (o) of this section.

(C) Participating facilities who voluntarily withdraw
from participation as per subsection (r) of this section must submit
a Staffing and Compensation Report within 60 days of the date of
withdrawal as determined by HHSC, covering the period from the
beginning of the rate year to the date of withdrawal as determined
by HHSC. This report will be used as the basis for determining any
recoupment amounts as described in subsections (n) and (o) of this
section.

(D) Facilities whose cost report year coincides with the
state of Texas fiscal year as per §355.105(b)(5) (relating to General Re-
porting and Documentation Requirements, Methods and Procedures)
are exempt from the requirement to submit a separate Annual Staffing

and Compensation Report. For these facilities, their cost report will be
considered their Annual Staffing and Compensation Report.

(2) Other reports. HHSC may require other Staffing and
Compensation Reports from all facilities as needed.

(3) Vendor hold. HHSC or its designee will place on hold
the vendor payments for any facility that does not submit a Staffing
and Compensation Report completed in accordance with all applica-
ble rules and instructions by the due dates described in this subsection.
This vendor hold will remain in effect until an acceptable Staffing and
Compensation Report is received by HHSC. Facilities that do not sub-
mit a Staffing and Compensation Report completed in accordance with
all applicable rules and instructions within 60 days of the due dates
described in this subsection will become nonparticipants retroactive to
the first day of the reporting period in question and will be subject to an
immediate recoupment of 10% of direct care dollars paid to the facil-
ity for services provided during the reporting period in question. These
facilities will remain nonparticipants and recouped funds will not be re-
stored until they submit an acceptable report and repay to HHSC or its
designee funds identified for recoupment from subsections (n) and/or
(o) of this section. In addition, facilities with an ownership change or
contract termination that do not submit a Staffing and Compensation re-
port completed in accordance with all applicable rules within 60 days
of the change in ownership or contract termination will become non-
participants retroactive to the first day of the reporting period in ques-
tion and will be subject to an immediate recoupment of 10% of direct
care dollars paid to the facility for services provided during the report-
ing period in question. These facilities will remain nonparticipants and
recouped funds will not be restored until they submit an acceptable re-
port and repay to HHSC or its designee funds identified for recoupment
from subsections (n) and/or (o) of this section.

(4) Provider-initiated amended accountability reports. Re-
ports must be received prior to the date the provider is notified of com-
pliance with spending and/or staffing requirements for the report in
question as per subsections (n) and/or (o) of this section.

(g) Report contents. Annual Staffing and Compensation Re-
ports will include any information required by HHSC to implement
this enhanced direct care staff rate.

(h) Completion of Reports. All Staffing and Compensation
Reports must be completed in accordance with the provisions of
§§355.102-355.105 of this title (relating to General Principles of
Allowable and Unallowable Costs, Specifications for Allowable and
Unallowable Costs, Revenues, and General Reporting and Documen-
tation Requirements, Methods, and Procedures) and may be reviewed
or audited in accordance with §355.106 of this title (relating to Basic
Objectives and Criteria for Audit and Desk Review of Cost Reports).
Beginning with the state fiscal year 2002 report, all Staffing and Com-
pensation Reports must be completed by preparers who have attended
the required nursing facility cost report training as per §355.102(d)
(relating to General Principles of Allowable and Unallowable Costs).

(i) Enrollment. Facilities choosing to participate in the en-
hanced direct care staff rate must submit to HHSC a signed contract
amendment as described in subsection (d) of this section, before the
end of the open enrollment period. Participation will remain in effect,
subject to availability of funds, until the facility notifies HHSC in ac-
cordance with subsection (r) of this section that it no longer wishes to
participate or the facility is removed from participation as described in
subsection (n) of this section. Facilities voluntarily withdrawing from
participation will have their participation end effective on the date of
the withdrawal as determined by HHSC.

(j) Determination of staffing requirements for participants. Fa-
cilities choosing to participate in the enhanced direct care staff rate
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agree to maintain certain direct care staffing levels. In order to per-
mit facilities the flexibility to substitute RN, LVN and aide (Medica-
tion Aide and nurse aide) staff resources and, at the same time, comply
with an overall nursing staff requirement, total nursing staff require-
ments are expressed in terms of LVN equivalent minutes. Conversion
factors to convert RN and aide minutes into LVN equivalent minutes
are based upon most recently available, reliable relative compensation
levels for the different staff types.

(1) Minimum staffing levels. HHSC determines, for each
participating facility, minimum LVN equivalent staffing levels as fol-
lows.

(A) Determineminimum required LVN equivalent min-
utes per resident day of service for various types of residents using time
study data, cost report information, and other appropriate data sources.

(i) Determine LVN equivalent minutes associated
with Medicare residents based on the data sources from subparagraph
(A) of this paragraph adjusted for estimated acuity differences between
Medicare and Medicaid residents.

(ii) Determine minimum required LVN equivalent
minutes per resident day of service associated with each Texas Index
for Level of Effort (TILE) case mix group and additional minimum re-
quired minutes for residents reimbursed under the TILE system who
also qualify for supplemental reimbursement for ventilator care or pe-
diatric tracheostomy care as described in §355.307 of this title (relat-
ing to Reimbursement Setting Methodology) based on the data sources
from subparagraph (A) of this paragraph adjusted for acuity differences
between Medicare and Medicaid residents and other factors.

(B) Based on most recently available, reliable utiliza-
tion data, determine for each facility the total days of service by TILE
group, days of service provided to TILE residents qualifying for Med-
icaid supplemental reimbursement for ventilator or tracheostomy care,
total days of service for Medicare Part A residents, and total days of
service for all other residents.

(C) Multiply the minimum required LVN equivalent
minutes for each TILE group and supplemental TILE reimbursement
group from subparagraph (A) of this paragraph by the facility’s
Medicaid days of service in each TILE group and supplemental TILE
reimbursement group from subparagraph (B) of this paragraph and
sum the products.

(D) Multiply the minimum required LVN equivalent
minutes for Medicare residents by the facility’s Medicare Part A days
of service.

(E) Effective for reporting periods beginning on or af-
ter September 1, 2001, divide the sum from subparagraph (C) of this
paragraph by the facility’s total Medicaid days of service, with a day
of service for a Medicaid TILE recipient who also qualifies for a sup-
plemental TILE reimbursement counted as one day of service, compare
this result to the minimum required LVN-equivalent minutes for a TILE
207 and multiply the lower of the two figures by the facility’s other res-
ident days of service.

(F) Sum the results of subparagraphs (C), (D) and (E)
of this paragraph, divide the sum by the facility’s total days of service,
with a day of service for a Medicaid TILE recipient who also qualifies
for a supplemental TILE reimbursement counted as one day of service.
The results of these calculations are the minimum LVN equivalent min-
utes per resident day a participating facility must provide.

(2) Enhanced staffing levels. Participating facilities desir-
ing to staff above the minimum requirements from paragraph (1) of this
subsectionmay request LVN-equivalent staffing enhancements from an

array of LVN-equivalent enhanced staffing options and associated add-
on payments during open enrollment.

(3) Granting of staffing enhancements. HHSC divides
all requested enhancements into two groups: pre-existing enhance-
ments that facilities request to carry over from the prior year and
newly-requested enhancements. Newly-requested enhancements may
be enhancements requested by facilities that were nonparticipants in
the prior year or by facilities that were participants in the prior year
desiring to be granted additional enhancements. For the granting of
enhancements to be effective on or after September 1, 2001, for an
enhancement to qualify as a pre-existing enhancement a facility must
have actually met the enhancement’s staffing requirements during the
most recent reporting period from which reliable data is available at
the time qualification is determined. Enhancements held by nursing
facilities whose staffing requirements were not met during the most
recent reporting period from which reliable data is available will
qualify as pre-existing if the facility submitted, with that staffing
report, documentation that demonstrates to the satisfaction of HHSC
that the facility has been unable, despite diligent efforts (including
offering wages at the community prevailing rate for nursing facilities),
to recruit appropriate personnel. If the report from the subsequent
rate year indicates that the staffing requirement was again not met, the
unmet staffing will no longer be considered pre-existing. Using the
process described herein, HHSC first determines the distribution of
carry-over enhancements. If funds are available after the distribution
of carry-over enhancements, HHSC then determines the distribution
of newly requested enhancements. HHSC may not distribute newly
requested enhancements to facilities owing funds identified for
recoupment from subsections (n) and/or (o) of this section.

(A) HHSC determines projected units of service for fa-
cilities requesting each enhancement option and multiplies this number
by the rate add-on associated with that enhancement as determined in
subsection (l) of this section.

(B) HHSC compares the sum of the products from sub-
paragraph (A) of this paragraph to available funds.

(i) If the product is less than or equal to available
funds, all requested enhancements are granted.

(ii) If the product is greater than available funds, en-
hancements are granted beginning with the lowest level of enhance-
ment and granting each successive level of enhancement until requested
enhancements are granted within available funds. Based upon an exam-
ination of existing staffing levels and staffing needs, HHSC may grant
certain enhancement options priority for distribution.

(4) Notification of granting of enhancements. Participat-
ing facilities are notified, in a manner determined by HHSC, as to the
disposition of their request for staffing enhancements.

(k) Determination of direct care staff rates for nonparticipating
facilities.

(1) Determine the sum of recipient care costs from the di-
rect care staff cost center in subsection (a) of this section in all nursing
facilities included in the Texas Nursing Facility Cost Report database
used to determine the nursing facility rates in effect on January 1, 2000
(hereinafter referred to as the initial database).

(2) Adjust the sum from paragraph (1) of this subsection in
order to account for inflation utilizing the inflation factors used in the
determination of the nursing facility rates in effect January 1, 2000.

(3) Divide the result from paragraph (2) of this subsection
by the sum of recipient days of service in all facilities in the initial
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database andmultiply the result by 1.07. The result is the average direct
care staff rate component for ineligible facilities.

(4) To calculate the direct care staff per diem rate compo-
nent for nonparticipating facilities for each of the 11 TILE case mix
groups and for the default group, multiply each of the standardized
statewide case mix indices associated with the initial database by the
average direct care staff rate component from paragraph (3) of this sub-
section.

(5) The direct care staff per diem rates will remain constant
except as follows. For rates effective September 1, 2000, the rate de-
rived in paragraph (3) of this subsection will be multiplied by 1.016.
Effective September 1, 2001, and thereafter, the direct care staff per
diem rate will remain constant except for adjustments necessitated by
increases in the personal consumption expenditures (PCE) chain-type
price index.

(l) Determination of direct care staff rates for participating fa-
cilities. Direct care staff rates for participating facilities as defined in
subsection (i) will be determined as follows:

(1) Determine the direct care staff rate associated with
maintaining LVN equivalent minutes at the minimum levels required
for participation.

(A) Determine the sum of recipient care costs from the
direct care staff cost center in subsection (a) in all nursing facilities as
included in the initial database from subsection (k)(1) of this section.

(B) Adjust the sum from subparagraph (A) of this para-
graph as specified in §355.108 of this title (relating to Determination
of Inflation Indices) to inflate the costs to the prospective rate year.

(C) Divide the result from subparagraph (B) of this
paragraph by the sum of recipient days of service in all facilities in
the initial database from subsection (k)(1) of this section and multiply
the result by 1.07. The result is the average direct care staff rate
associated with maintaining LVN equivalent minutes at the minimum
levels required for participation.

(D) Case mix adjustment of direct care staff per diem
rate component. To calculate the direct care staff per diem rate compo-
nent associated with maintaining LVN equivalent minutes at the mini-
mum levels required for participation for each of the 11 TILE case mix
groups, for the default group and for each supplemental reimbursement
group, multiply each of the standardized statewide case mix indices as-
sociated with the initial database from subsection (k)(1) of this section
by the average direct care staff rate component from subparagraph (C)
of this paragraph.

(E) The initial database from subsection (k)(1) of this
section used in determining the direct care staff rates will not change,
except for adjustments for inflation from subparagraph (B) of this para-
graph. HHSC may also recommend adjustments to the rates in ac-
cordance with §355.109 of this title (relating to Adjusting Reimburse-
ment When New Legislation, Regulations, or Economic Factors Affect
Costs).

(2) Determine the direct care staff rate add-on associated
with each enhanced staffing level. Taking into consideration the most
recently available, reliable data relating to LVN equivalent compensa-
tion levels, HHSC will determine a per diem add-on payment for each
enhanced staffing level.

(3) Determine each participating facility’s total direct care
staff rate. Each participating facility’s direct care staff rate will be equal
to the direct care staff rate associated with maintaining LVN equivalent
minutes at the minimum levels required for participation from para-
graph (1) of this subsection plus any add-on payments associated with

enhanced staffing levels selected by and awarded to the facility during
open enrollment.

(m) Staffing requirements for participating facilities. Each
participating facility will be required to maintain adjusted LVN-equiv-
alent minutes equal to those determined in subsection (j) of this
section. Each participating facility’s adjusted LVN-equivalent minutes
maintained during the reporting period will be determined as follows.

(1) Determine unadjusted LVN-equivalent minutes main-
tained. Upon receipt of the staffing and spending information described
in subsection (f) of this section, HHSC will determine the unadjusted
LVN-equivalent minutes maintained by each facility during the report-
ing period.

(2) Determine adjusted LVN-equivalent minutes main-
tained. Compare the unadjusted LVN- equivalent minutes maintained
by the facility during the reporting period from paragraph (1) of this
subsection to the LVN-equivalent minutes required of the facility as
determined in subsection (j) of this section. The adjusted LVN-equiv-
alent minutes are determined as follows:

(A) If the number of unadjusted LVN-equivalent min-
utes maintained by the facility during the reporting period is greater
than or equal to the number of LVN-equivalent minutes required for
the facility or less than the minimum LVN-equivalent minutes required
for participation as determined in subsection (j)(1) of this section; the
facility’s adjusted LVN-equivalent minutes maintained is equal to its
unadjusted LVN-equivalent minutes; or

(B) If the number of unadjusted LVN-equivalent min-
utes maintained by the facility during the reporting period is less than
the number of LVN-equivalent minutes required of the facility, but
greater than or equal to the minimum LVN-equivalent minutes required
for participation as determined in subsection (j)(1) of this section, the
following steps are performed.

(i) Determine what the facility’s accrued Medicaid
fee-for-service revenue for the reporting period would have been if their
staffing requirement had been set at a level consistent with the highest
LVN-equivalent minutes that the facility actually maintained, as de-
fined in subsection (j) of this section.

(ii) Determine the facility’s adjusted accrued
revenue by multiplying the accrued revenue from clause (i) of this
subparagraph by 0.85.

(iii) Determine the facility’s accrued allowable
Medicaid fee-for-service direct care staff expenses for the rate year.

(iv) Determine the facility’s direct care spending
surplus for the reporting period by subtracting the facility’s adjusted
accrued revenue from clause (ii) of this subparagraph from the facil-
ity’s accrued allowable expenses from clause (iii) of this subparagraph.

(v) If the facility’s direct care spending surplus from
clause (iv) of this subparagraph is less than or equal to zero, the facil-
ity’s adjusted LVN-equivalent minutes maintained is equal to the unad-
justed LVN-equivalent minutes maintained as calculated in paragraph
(1) of this subsection.

(vi) If the facility’s direct care spending surplus
from clause (iv) of this subparagraph is greater than zero, the ad-
justed LVN-equivalent minutes maintained by the facility during the
reporting period is set equal to the facility’s direct care spending
surplus from clause (iv) of this subparagraph divided by the per diem
enhancement add-on as determined in subsection (l)(2) of this section
plus the unadjusted LVN-equivalent minutes maintained by the facility
during the reporting period from paragraph (1) of this subsection
according to the following formula: (Direct Care Spending Surplus /
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Per Diem Enhancement Add-on for One LVN-equivalent Minute) +
Unadjusted LVN-equivalent Minutes.

(n) Staffing accountability. Participating facilities will be re-
sponsible for maintaining the staffing levels determined in subsection
(j) of this section. HHSC will determine the adjusted LVN- equivalent
minutes maintained by each facility during the reporting period by the
method described in subsection (m) of this section.

(1) HHSC or its designee will recoup all direct care staff
revenues associated with unmet staffing goals from participating facil-
ities that fail to meet their staffing requirements during the reporting
period.

(2) In addition, facilities that fail to maintain the required
LVN-equivalent minutes by four or more adjusted LVN-equivalent
minutes, and facilities required to provide at least four LVN- equivalent
minutes above their minimum staffing requirement, as determined in
subsection (j)(1) of this section, and that fail to meet their minimum
staffing requirement, are subject to the following:

(A) Effective the first day of the rate year immediately
following the determination that a facility met the qualifications de-
tailed in paragraph (2) of this subsection, the facility will have its en-
rollment in the enhancement program limited to a level consistent with
the highest adjusted LVN-equivalent minutes, as defined in subsection
(m) of this section, that the facility actually attained plus two additional
LVN-equivalent minutes. If the adjusted level attained is more than two
LVN-equivalent minutes below the minimum direct care staff require-
ment for participation, the facility will be precluded from enrollment in
the enhancement program and will be a nonparticipant. These enroll-
ment limitations will remain in effect for the longer of either one full
rate year or until the first day of the rate year that begins after funds
identified for recoupment from subsections (n) and/or (o) of this sec-
tion are repaid to HHSC or its designee.

(B) HHSC or its designee will collect interest from fa-
cilities that meet the qualifications of paragraph (2) of this subsection
as follows:

(i) Determine the average excess funds available to
the provider over the reporting period as the recoupment amount from
paragraph (1) of this subsection divided by two.

(ii) Determine the annualized average three-month
United States Treasury Bill rate during the provider’s reporting period
as the unweighted monthly average for all months included, either par-
tially or fully, in the reporting period.

(iii) Determine the interest rate on the recoupment
amount by multiplying the annualized average rate from clause (ii) of
this subparagraph by the number of days in the reporting period divided
by the number of days in the rate year.

(iv) Determine the interest on the recoupment
amount by multiplying the recoupment interest rate calculated in
clause (iii) of this subparagraph by the average excess funds available
to the provider over the reporting period from clause (i) of this
subparagraph.

(o) Spending requirements for all facilities. All facilities, par-
ticipants and nonparticipants alike, are subject to a direct care staff
spending requirement with recoupment calculated as follows:

(1) At the end of the rate year, a spending floor will be
calculated by multiplying accrued Medicaid fee-for-service direct care
staff revenues (net of revenues recouped by HHSC or its designee due
to the failure of the facility to meet a staffing requirement as per sub-
section (n) of this section) by 0.85.

(2) Accrued allowable Medicaid direct care staff fee-for-
service expenses for the rate year will be compared to the spending
floor from paragraph (1) of this subsection. HHSC or its designee will
recoup the difference between the spending floor and accrued allow-
able Medicaid direct care staff fee-for-service expenses from facilities
whose Medicaid direct care staff spending is less than their spending
floor.

(p) Mitigation of recoupment. Recoupment of funds described
in subsection (o) of this section may be mitigated as follows.

(1) Dietary and Fixed Capital Mitigation. Recoupment of
funds described in subsection (o) of this section may be mitigated by
high dietary and/or fixed capital expenses as follows.

(A) Calculate dietary cost deficit. At the end of the fa-
cility’s rate, accrued Medicaid dietary per diem revenues will be com-
pared to accrued, allowable Medicaid dietary per diem costs. If costs
are greater than revenues, the dietary per diem cost deficit will be equal
to the difference between accrued, allowableMedicaid dietary per diem
costs and accrued Medicaid dietary per diem revenues. If costs are less
than revenues, the dietary cost deficit will be equal to zero.

(B) Calculate dietary revenue surplus. At the end of the
facility’s rate, accruedMedicaid dietary per diem revenues will be com-
pared to accrued, allowable Medicaid dietary per diem costs. If rev-
enues are greater than costs, the dietary per diem revenue surplus will
be equal to the difference between accrued Medicaid dietary per diem
revenues and accrued, allowable Medicaid dietary per diem costs. If
revenues are less than costs, the dietary revenue surplus will be equal
to zero.

(C) Calculate fixed capital cost deficit. At the end of the
facility’s rate year, accrued Medicaid fixed capital per diem revenues
will be compared to accrued, allowableMedicaid fixed capital per diem
costs as defined in §355.306(a)(2)(B) of this title (relating to Cost Find-
ing Methodology). If costs are greater than revenues, the fixed capital
cost per diem deficit will be equal to the difference between accrued,
allowable Medicaid fixed capital per diem costs and accrued Medic-
aid fixed capital per diem revenues. If costs are less than revenues, the
fixed capital cost deficit will be equal to zero. For purposes of this para-
graph, fixed capital per diem costs of facilities with occupancy rates
below 85% are adjusted to the cost per diem the facility would have
accrued had it maintained an 85% occupancy rate throughout the rate
year.

(D) Calculate fixed capital revenue surplus. At the end
of the facility’s rate year, accrued Medicaid fixed capital per diem rev-
enues will be compared to accrued, allowable Medicaid fixed capital
per diem costs as defined in §355.306(a)(2)(B) of this title (relating
to Cost Finding Methodology). If revenues are greater than costs, the
fixed capital revenue per diem surplus will be equal to the difference be-
tween accrued Medicaid fixed capital per diem revenues and accrued,
allowable Medicaid fixed capital per diem costs. If revenues are less
than costs, the fixed capital revenue surplus will be equal to zero. For
purposes of this paragraph, fixed capital per diem costs of facilities
with occupancy rates below 85% are adjusted to the cost per diem the
facility would have accrued had it maintained an 85% occupancy rate
throughout the rate year.

(E) Facilities with a dietary per diem cost deficit will
have their dietary per diem cost deficit reduced by their fixed capital
per diem revenue surplus, if any. Any remaining dietary per diem cost
deficit will be capped at $2.00 per diem.
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(F) Facilities with a fixed capital cost per diem deficit
will have their fixed capital cost per diem deficit reduced by their di-
etary revenue per diem surplus, if any. Any remaining fixed capital per
diem cost deficit will be capped at $2.00 per diem.

(G) Each facility’s recoupment, as calculated in subsec-
tion (o) of this section, will be reduced by the sum of that facility’s
dietary per diem cost deficit as calculated in subparagraph (E) of this
paragraph and its fixed capital per diem cost deficit as calculated in
subparagraph (F) of this paragraph.

(2) Performance-based Mitigation. Recoupment of funds
described in paragraph (1)(G) of this subsection will bemitigated based
upon each facility’s compliance with state and federal regulations as
well as on the basis of resident outcomes as follows.

(A) Calculation of Performance-based Mitigation
Index. Calculate the performance-based mitigation index (PMI) using
the formula: PMI = (A+B) x C Where "A", "B", and "C" are the
performance weights as detailed in 1 TAC §§355.309(l), (m), and
(i) (relating to Performance-based Add-on Payment Methodology)
for potential advantages, potential disadvantages, and regulatory
compliance, respectively. The performance weights used in the
calculation of the PMI will be those calculated for the service period
as defined in §355.309 (relating to Performance-based Add-on
Payment Methodology) that coincides with the rate year to which the
recoupment described in subsection (o) of this section applies.

(B) Recoupment eligible for Performance-based Miti-
gation. Recoupment eligible for Performance-based Mitigation is lim-
ited to what the facility’s recoupment as described in paragraph (1)(G)
of this paragraph would have been if the facility had been a nonpartic-
ipant in the enhancement program during the reporting period.

(C) Calculation of Performance-based Mitigation. For
each facility, multiply the PMI from subparagraph (A) of this para-
graph by the recoupment eligible for Performance-based Mitigation
from subparagraph (B) of this paragraph. The resulting product is the
performance- based mitigation.

(D) Determination of recoupment after Perfor-
mance-based Mitigation. Each facility’s recoupment as calculated in
paragraph (1)(G) of this subsection will be reduced by that facility’s
performance-based mitigation as described in subparagraph (C) of this
paragraph.

(E) In cases where a responsible entity has requested to
have its contracts’ compliance with the spending requirements evalu-
ated in the aggregate, performance-based mitigation will be based on
the lowest PMI associated with any of its contracts.

(F) Facilities, for which a PMI cannot be calculated due
to missing, invalid or unverifiable data are not eligible for performance-
based mitigation. Facilities that are missing a PMI cannot be included
in the group of facilities to be aggregated as defined in subsection (aa),
and must have their spending requirement determined on a facility-
specific basis.

(G) Facilities whose contracts are terminated, either
voluntarily or involuntarily, prior to the calculation of the performance
weights described in subparagraph (A) of this paragraph are not
eligible for performance-based mitigation.

(q) Adjusting staffing requirements. Facilities that determine
that they will not be able to meet their staffing requirements from sub-
section (m) of this section may request a reduction in their staffing re-
quirements and associated rate add-on. These requests will be effective
on the first day of the month following approval of the request.

(r) Voluntary withdrawal. Facilities wishing to withdraw from
participation must notify HHSC in writing by certified mail. Facilities
voluntarily withdrawing must remain nonparticipants for the remainder
of the rate year.

(s) Notification of recoupment based on Annual Staffing and
Compensation Report. Facilities will be notified, in a manner specified
by HHSC, within 90 days of the due date of their Annual Staffing and
Compensation Report or within 90 days of the date the report is sub-
mitted, whichever is later, of the amount to be repaid to HHSC or its
designee. If a subsequent review or audit results in adjustments to the
Annual Staffing and Compensation Report as described in subsection
(f)(1) of this section that changes the amount to be repaid to HHSC or
its designee, the facility will be notified in writing of the adjustments
and the adjusted amount to be repaid. HHSC or its designee will re-
coup any amount owed from a facility’s vendor payment(s) following
the date of the notification letter.

(t) Vendor hold. Facilities required to submit a Staffing and
Compensation Report due to a change of ownership or contract termi-
nation as described in subsection (f)(1)(A)-(B) of this section will have
funds held as per 40 TAC §19.2308(2) (relating to Change of Owner-
ship) until an acceptable Staffing and Compensation Report is received
by HHSC and funds identified for recoupment from subsections (n)
and/or (o) of this section are repaid to HHSC or its designee. HHSC
or its designee will recoup any amount owed from the facility’s vendor
payments that are being held. In cases where funds identified for re-
coupment cannot be repaid from the held vendor payments, the respon-
sible entity from subsection (x) of this section will be jointly and sev-
erally liable for any additional payment due to HHSC or its designee.
Failure to repay the amount due or submit an acceptable payment plan
within 60 days of notification will result in placement of a vendor hold
on all DHS contracts controlled by the responsible entity and will bar
the responsible entity from enacting any new contracts with DHS until
repayment is made in full.

(u) Failure to document staff time and spending. Undocu-
mented direct care staff and contract labor time and compensation costs
will be disallowed and will not be used in the determination of direct
care staff time and costs per unit of service.

(v) All other rate components. All other rate components will
be calculated as specified in §355.307 of this title (relating to Reim-
bursement Setting Methodology) and will be uniform for all providers.

(w) Appeals. Subject matter of informal reviews and formal
appeals is limited as per §355.110(a)(3)(B) of this title (relating to In-
formal Reviews and Formal Appeals).

(x) Responsible entities. The contracted provider, owner, or
legal entity that received the revenue to be recouped upon is responsible
for the repayment of any recoupment amount.

(y) Change of ownership. Participation in the enhanced direct
care staff rate confers to the new owner as defined in 40 TAC §19.2308
(relating to Change of Ownership) when there is a change of ownership.
The new owner is responsible for the reporting requirements in subsec-
tion (f) of this section for any reporting period days occurring after the
change. If the change of ownership occurs during an open enrollment
period as defined in subsection (c) of this section, then the owner rec-
ognized by DHS on the last day of the enrollment period may request
to modify the enrollment status of the facility in accordance with sub-
section (d) of this section. The new owner may request to become a
participant or receive a higher enhancement level than that conferred
by submitting an acceptable enrollment contract amendment to HHSC.
To be acceptable, the enrollment contract amendment must be received
by HHSC Rate Analysis no later than 90 days from the date the new
owner is notified in writing by DHS of the ownership-change effective
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date, be completed according to instructions, be signed by an autho-
rized signator as per DHS Form 2031, Corporate Board of Directors
Resolution, and be legible. Such requests will be granted within avail-
able funds to be effective on the ownership change effective date.

(z) Contract cancellations. If a facility’s Medicaid contract is
cancelled before the first day of an open enrollment period as defined in
subsection (c) of this section and the facility is not granted a new con-
tract until after the last day of the open enrollment period, participation
in the enhanced direct care staff rate as it existed prior to the date when
the facility’s contract was cancelled will be reinstated when the facility
is granted a new contract, if it remains under the same ownership.

(aa) In cases where a parent company, sole member, or gov-
ernmental body controls more than one nursing facility (NF) contract,
the parent company, sole member, or governmental body may request
at the time each Annual Staffing and Compensation Report is submit-
ted, in a manner prescribed by HHSC, to have its contracts’ compliance
with the spending requirements detailed in subsection (o) of this section
for the applicable reporting period evaluated in the aggregate for all NF
contracts it controlled at the end of the rate year or at the effective date
of the change of ownership or termination of its last NF contract. In
limited liability partnerships in which the same single general partner
controls all the limited liability partnerships, that single general part-
ner may make this request. Other such requests will be reviewed on
a case-by- case basis. A new request to have compliance with spend-
ing requirements evaluated in the aggregate must be submitted for each
reporting period. NF contracts that change ownership or terminate ef-
fective after the end of the applicable reporting period, but prior to the
determination of compliance with spending requirements as per sub-
section (o) of this section, are excluded from all aggregate spending
calculations. These contracts’ compliance with spending requirements
will be determined on an individual basis and the costs and revenues
will not be included in the aggregate spending calculation.

(bb) Medicaid Swing Bed Program for Rural Hospitals. When
a rural hospital participating in the Medicaid swing bed program fur-
nishes NF nursing care to a Medicaid recipient under 40 TAC §19.2326
(relating to Medicaid Swing Bed Program for Rural Hospitals), DHS
makes payment to the hospital using the same procedures, the same
case-mix methodology and the same TILE rates that HHSC authorizes
for reimbursing NFs participating in the enhanced direct care staff rate
at the minimum level required for participation. These hospitals are
not subject to the staffing and spending requirements detailed in this
section.

(cc) Reinvestment. HHSC will reinvest recouped funds in the
enhanced direct care staff rate program, to the extent that there are qual-
ifying facilities.

(1) Identify qualifying facilities. Facilities meeting the fol-
lowing criteria during the most recent completed reporting period are
qualifying facilities for reinvestment purposes.

(A) The facility was a participant in the enhanced direct
care staff rate.

(B) The facility’s unadjusted LVN-equivalent minutes
as determined in subsection (m)(1) of this section were greater than
the number of LVN-minutes required of the facility as determined in
subsection (j) of this section.

(C) The facility met its spending requirement as deter-
mined in subsection (o) of this section.

(D) An acceptable Annual Staffing and Compensation
Report for the reporting period was received by HHSC Rate Analysis
at least 30 days prior to the date distribution of available reinvestment
funds was determined.

(2) Distribution of available reinvestment funds. Available
funds are distributed as described below.

(A) HHSC determines units of service provided during
the most recent completed reporting period by each qualifying facility
achieving, with unadjusted LVN-equivalent minutes as determined in
subsection (m)(1) of this section, each enhancement option above the
enhancement option awarded to the facility during the reporting period
and multiplies this number by the rate add-on associated with that en-
hancement in effect during the reporting period.

(B) HHSC compares the sum of the products from sub-
paragraph (A) of this paragraph to funds available for reinvestment.

(i) If the product is less than or equal to available
funds, all achieved enhancements for qualifying facilities are retroac-
tively awarded for the reporting period.

(ii) If the product is greater than available funds,
retroactive enhancements are granted beginning with the lowest level
of enhancement and granting each successive level of enhancement
until achieved enhancements are granted within available funds.

(3) All retroactive enhancements are subject to spending
requirements detailed in subsection (o) of this section. Revenue from
retroactive enhancements is not eligible for mitigation of spending re-
coupment as described in subsection (p) of this section.

(4) Retroactively awarded enhancements do not qualify as
pre-existing enhancements for enrollment purposes.

(5) Notification of reinvested enhancements. Qualifying
facilities are notified in a manner determined by HHSC, as to the award
of reinvested enhancements.

(dd) Disclaimer. Nothing in these rules should be construed as
preventing facilities from adding direct care staff in addition to those
funded by the enhanced direct care staff rate.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,
2002.
TRD-200208380
Steve Aragón
General Counsel
Texas Health and Human Services Commission
Effective date: January 7, 2003
Proposal publication date: August 30, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS
PART 9. TEXAS STATE BOARD OF
MEDICAL EXAMINERS
CHAPTER 163. LICENSURE
22 TAC §§163.1, 163.3 - 163.5
The Texas State Board of Medical Examiners adopts amend-
ments to §§163.1, 163.3-163.5, concerning licensure, without
changes to the proposed text as published in the November 1,
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2002, issue of the Texas Register (27 TexReg 10275) and will
not be republished.
The amendments regard examinations accepted by the board
and general cleanup of the chapter.
No comments were received regarding adoption of the rules.
The amendments are adopted under the authority of the Occu-
pations Code Annotated, §153.001, which provides the Texas
State Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208447
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: January 9, 2003
Proposal publication date: November 1, 2002
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 171. POSTGRADUATE TRAINING
PERMITS
22 TAC §171.2
The Texas State Board of Medical Examiners adopts amend-
ments to §171.2, concerning postgraduate training programs,
with changes to the proposed text as published in the November
1, 2002, issue of the Texas Register (27 TexReg 10281). The
text of the rule will be republished. Elsewhere in this issue of
the Texas Register, the Texas State Board of Medical Examiners
contemporaneously withdraws the amendment to §171.1. The
proposed amendment was previously published in the Novem-
ber 1, 2002, issue of the Texas Register (27 TexReg 10281).
Comments were received regarding the amendments. Several
comments were made from The University of Texas M.D. An-
derson Cancer Center; Baylor College of Medicine; a director of
a residency program at Texas Tech University Health Sciences
Center; and the Texas ACGME Response Team. The board
carefully reviewed all comments and entered into dialogue with
some of the groups during a public hearing. Several nonsub-
stantive changes were made to the rule as a result. In addition,
§171.1 is being withdrawn and will be revised prior to republica-
tion.
The amendment streamlines the process for issuing postgradu-
ate training permits.
The amendment is adopted under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.
§171.2. Postgraduate Resident Permits.

(a) This section applies to all physicians who began postgrad-
uate training in Texas after June 1, 2000. Postgraduate physicians in
training for whom any Texas postgraduate training program was issued
an institutional permit on the physician’s behalf before June 1, 2000,
shall be governed by §§171.3 of this title (relating to Institutional Per-
mits).

(b) Definitions.

(1) Postgraduate Resident: a physician who is in postgrad-
uate training as an intern, resident, or fellow in an approved postgrad-
uate training program.

(2) Approved Postgraduate Training Program: a clearly de-
fined and delineated postgraduate medical education training program,
including postgraduate subspecialty training programs, approved by
the Accreditation Council for Graduate Medical Education, American
Osteopathic Association, Committee on Accreditation of Preregistra-
tion Physician Training Programs, the Federation of Provincial Medi-
cal Licensing Authorities of Canada (internships prior 1994), the Royal
College of Physicians and Surgeons of Canada, the College of Family
Physicians of Canada, or the Texas State Board of Medical Examiners.

(3) Postgraduate Resident Permit:

(A) A postgraduate resident permit is a permit issued by
the board in its discretion to a postgraduate resident who does not hold
a license to practice medicine in Texas and is enrolled in an approved
postgraduate training program in Texas, regardless of his/her PGY sta-
tus within the program.

(B) The permit shall be effective for an eighteen month
period from the date of issuance.

(C) A postgraduate permit may be issued for six addi-
tional 18-month permits.

(c) The board, in its discretion, may grant a postgraduate resi-
dent permit to train in an approved postgraduate training program to a
physician who qualifies under this subchapter.

(d) A postgraduate resident permit holder is restricted to the
supervised practice ofmedicine that is part of and approved by the train-
ing program. The permit does not allow for the practice of medicine
which is outside of the approved program.

(e) Qualifications of Postgraduate Permit Holders.

(1) To be eligible for a postgraduate resident permit, an ap-
plicant must present satisfactory proof to the board that the applicant:

(A) is at least 18 years of age;

(B) is of good professional character as elaborated in
the Medical Practice Act §§164.051-.053;

(C) is one of the following:

(i) a graduate of a medical school located in the
United States or Canada and approved by the board;

(ii) a physician who began postgraduate training in
Texas before January 1, 2004 and a graduate of a school or college lo-
cated outside the United States or Canada that was not approved by the
board at the time the degree was conferred but whose curriculum meets
the requirements for an unapproved medical school as determined by a
committee of experts selected by the Texas Higher Education Coordi-
nating Board as defined under §163.1(12)(C) and §163.1(12)(D) of this
title (relating to Licensure), unless they have completed a Fifth Path-
way program;

(iii) a physician who began postgraduate graining in
Texas on or after January 1, 2004 and a graduate of a school or college
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located outside the United States or Canada that is not approved by
the board, but is substantially equivalent to a Texas medical school as
defined under §163.1(12) of this title, unless they have completed a
Fifth Pathway Program; or

(iv) a physician who has completed a Fifth Pathway
Program. All Fifth Pathway applicants must have completed all of the
didactic work of the foreign medical school whose curriculum meets
the requirements for an unapproved medical school as determined by
a committee of experts selected by the Texas Higher Education Coor-
dinating Board, but has not graduated from an unapproved acceptable
medical school.

(2) To be eligible for a postgraduate resident permit, an ap-
plicant must not have:

(A) a medical license, permit, or other authority to prac-
tice medicine that is currently restricted for cause, cancelled for cause,
suspended for cause, revoked or subject to other discipline in a state
or territory of the United States, a province of Canada, or a uniformed
service of the United States;

(B) an investigation or proceeding pending against the
applicant for the restriction, cancellation, suspension, revocation, or
other discipline of the applicant’s medical license, permit, or author-
ity to practice medicine in a state or territory of the United States, a
province of Canada, or a uniformed service of the United States;

(C) a prosecution pending against the applicant in any
state, federal, or Canadian court for any offense that under the laws
of this state is a felony, a misdemeanor that involves the practice of
medicine, or a misdemeanor that involves a crime of moral turpitude;

(3) To be eligible for a postgraduate resident permit, appli-
cants who begin postgraduate training in Texas after January 1, 2004
must not have failed a licensure examination that would prevent the ap-
plicant from obtaining an unrestricted physician license in Texas.

(f) Application for Postgraduate Resident Permit.

(1) Application Procedures.

(A) Applications for a postgraduate resident permit
shall be submitted to the board on or before the sixtieth day prior to
the date the applicant begins postgraduate training in Texas.

(B) The board’s executive director may in his/her dis-
cretion allow substitute documents where exhaustive efforts have been
made to secure the required documents.

(C) For each document presented to the board which is
in a foreign language, an official word-for-word translation must be
furnished. The board’s definition of an official translation is one pre-
pared by a government official, official translation agency, or a college
or university official, on official letterhead. The translator must certify
that it is a "true translation to the best of his/her knowledge, that he/she
is fluent in the language, and is qualified to translate." He/she must sign
the translation with his/her signature notarized by a Notary Public. The
translator’s name and title must be typed/printed under the signature.

(D) The board’s executive director shall review each ap-
plication for postgraduate resident permit and shall recommend to the
board all applicants eligible to receive a permit. The executive director
shall also report to the board the names of all applicants determined
to be ineligible to receive a permit, together with the reasons for each
recommendation. The executive director may refer any application to
a committee of the board for a recommendation concerning eligibility.

(E) An applicant deemed ineligible to receive a permit
by the executive director may request review of such recommendation

by the Licensure committee of the board within 20 days of written re-
ceipt of such notice from the executive director.

(F) If the committee finds the applicant ineligible to re-
ceive a permit, such recommendation together with the reasons for the
recommendation, shall be submitted to the board unless the applicant
makes a written request for a hearing within 20 days of receipt of no-
tice of the committee’s determination. The hearing shall be before an
administrative law judge of the State Office of Administrative Hearings
and shall comply with the Administrative Procedure Act, the rules of
the State Office of Administrative Hearings and the board. The board
shall, after receiving the administrative law judge’s proposed findings
of fact and conclusions of law, determine the eligibility of the applicant
to receive a permit. A physician whose application to receive a permit
is denied by the board shall receive a written statement containing the
reasons for the board’s action.

(G) All reports and investigative information received
or gathered by the board on each applicant are confidential and are not
subject to disclosure under the open records law and the Medical Prac-
tice Act §160.006. The board may disclose such reports and investiga-
tive information to appropriate licensing authorities in other states.

(2) Postgraduate Resident Permit Application. An applica-
tion for a postgraduate resident permit must be on forms furnished by
the board and include the following:

(A) the required fee as mandated in the Medical Prac-
tice Act, §153.051 and as construed in board rules, payable by personal
check, money order or cashier’s check through a United States bank;

(B) a certified copy of the applicant’s complete medical
school transcript evidencing graduation submitted directly to the board
by the school and /or a notarized "true copy" of the applicant’s diploma,
if requested;

(C) a notarized "true copy" of the applicant’s valid Ed-
ucational Commission for Foreign Medical Graduates (ECFMG) cer-
tificate, if the applicant is a graduate of a medical school located out-
side the United States unless the applicant has completed a Fifth Path-
way program. All Fifth Pathway applicants must request an ECFMG
Certification Status Report be submitted directly to the board by the
ECFMG, if requested;

(D) certification by the director of medical education,
and program director or supervising physician, if the director of med-
ical education is not a physician, of the postgraduate training program
on a form provided by the board that certifies that:

(i) the program meets the definition of an approved
postgraduate training program in subsection (b) of this section;

(ii) the applicant has been accepted into the pro-
gram;

(iii) the director has received a letter from the dean
of the applicant’s medical school which states that the applicant is
scheduled to graduate from medical school before the date the appli-
cant plans to begin postgraduate training or the director has completed
the verification process, on a form prescribed by the board, to ensure
that the applicant is a graduate of a medical school as set out in subsec-
tion (e)(1)(C) of this section; and

(iv) if the applicant is completing rotations in Texas
as part of the applicant’s residency out-of-state training program, the
facility at which the rotations are being completed, and the dates the
rotations will be completed in Texas;
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(E) a certified transcript of exam scores, attempts, and
dates sent directly to the board from each appropriate authority, if re-
quested;

(F) information regarding the applicant’s criminal and
disciplinary history on a form provided by the board;

(G) information regarding the applicant’s ability to
practice medicine on a form provided by the board, if requested;

(H) an oath on a form provided by the board signed by
the applicant swearing that:

(i) the applicant’s medical license, permit, or author-
ity to practice medicine in another state or territory of the United States,
a province of Canada, or a uniformed service of the United States is not
restricted for cause, cancelled for cause, suspended for cause, revoked,
or subject to other discipline;

(ii) no investigation or proceeding is pending against
the applicant for the restriction, cancellation, suspension, revocation, or
other discipline of the applicant’s medical license, permit, or authority
to practice medicine in another state or territory of the United States, a
province of Canada, or a uniformed service of the United States;

(iii) no prosecution is pending against the applicant
in any state or territory, federal, or Canadian court for any offense that
under the laws of this state is a felony, a misdemeanor that involves the
practice of medicine, or a misdemeanor that involves a crime of moral
turpitude;

(iv) the applicant is a graduate of a medical school
or is scheduled to graduate from medical school before the date the
applicant plans to begin postgraduate training;

(v) the applicant fully understands that the board’s
issuance of a postgraduate resident permit to the physician shall not
be construed to obligate the board to issue the physician subsequent
permits or licenses and that the board reserves the right to discipline,
investigate, deny a permit, and/or full licensure to a physician regard-
less of when the information which serves as the basis for such action
was received by the board; and

(vi) the applicant has read and is familiar with board
rules and the Medical Practice Act, will abide by board rules and the
Medical Practice Act in activities permitted by this chapter, and will
subject themselves to the disciplinary procedures of the Texas State
Board of Medical Examiners.

(I) written evaluations, on forms provided by the
board, from each facility and/or training program at which applicant
has trained or held staff privileges in the United States or Canada, if
requested;

(J) such other information or documentation the board
and/or the executive director deem necessary to ensure compliancewith
this chapter, the Medical Practice Act and board rules.

(3) Physicians who are applying for a Postgraduate Resi-
dent Permit are recommended to utilize, if appropriate, the Federation
Credentials Verification Service (FCVS) offered by the Federation of
State Medical Boards of the United States (FSMB) to verify medical
education, postgraduate training, licensure examination history, board
action history and identity, if documentation is requested by the board.

(g) Expiration of Postgraduate Resident Permit.

(1) Postgraduate resident permits shall be issued with ef-
fective dates corresponding with the beginning date of the postgraduate
resident’s training program.

(2) Postgraduate resident permits shall be effective as pro-
visional basic postgraduate resident permits for 100 days from the be-
ginning date of the resident’s training program in Texas. After 100
days, the provisional postgraduate resident permit shall expire but may
be extended by the executive director of the board as a full postgraduate
resident permit. Said extension shall be in the discretion of the exec-
utive director of the board contingent upon the applicant fulfilling the
qualifications for a postgraduate permit and successfully completing
the postgraduate resident application. A postgraduate resident permit
may be issued at the discretion of the executive director of the board
at any time an application is complete. One provisional postgraduate
resident permit per application is allowed.

(3) Postgraduate resident permits shall expire on the earlier
of:

(A) eighteen months from the date the permit was is-
sued; or

(B) on the date the physician is terminated or dismissed
from the approved training program.

(4) A postgraduate resident who holds an unexpired per-
mit may apply for a new permit for the same training program and
same medical specialty in order to avoid a lapse in coverage by com-
pleting the designated application form provided by the board, paying
the required fee and submitting both the form and fee to the board on
or before the expiration date of the resident’s current permit. The re-
quired form shall include:

(A) information regarding the permit holder’s criminal
and disciplinary history, professional character, mailing address, and
place where engaged in training since the permit holder’s last applica-
tion;

(B) certification by the permit holder’s program direc-
tor, on a form provided by the board, regarding the permit holder’s
training; and

(C) such other information or documentation the board
and/or the executive director deem necessary to ensure compliancewith
this chapter, the Medical Practice Act and board rules.

(5) The executive director of the board may, in his/her dis-
cretion, may grant subsequent postgraduate resident permit for good
cause shown.

(h) Board-Approved Postgraduate Training Programs.

(1) The executive director may in his/her discretion, upon
written request, approve training programs as referenced in subsection
(b)(2) of this section. The initial request must be submitted to the exec-
utive director within 90 days prior to the beginning date of the program.
Said training programs shall be limited to postgraduate subspecialty
programs. If the executive director does not recommend approval, the
program’s director may appeal to the board for its discretionary con-
sideration of the request.

(2) Approval of training programs shall include but not be
limited to the following considerations:

(A) the goals and objectives of the program;

(B) the process by which the program selects subspe-
cialty residents;

(C) whether prior residency training in a related spe-
cialty is required of subspecialty residents in the program;

(D) the duties and responsibilities required of subspe-
cialty residents in the program including the number of subspecialty
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residents to be enrolled each year and when subspecialty residents are
required to be permanently licensed;

(E) the formal educational experiences required of sub-
specialty residents in the program, including grand rounds, seminars
and journal club;

(F) the scholarly research required of subspecialty res-
idents in the program, including participation in peer reviewed and
funded research which may result in publications or presentations at
regional and national scientific meetings;

(G) the type of supervision provided for subspecialty
residents by the program;

(H) the curriculum vitae, including academic appoint-
ments, of all supervising staff;

(I) the academic affiliation of the program;

(J) the methods for evaluation of subspecialty residents
by the program; and

(K) whether a specialty board that is a member of the
American Board of Medical Specialties or the Bureau of Osteopathic
Specialists gives credit for the program.

(3) All postgraduate training programs approved by the
board may be re-evaluated every three years to assure compliance
with the above considerations and consideration of continuation of
the program. Said re-evaluation shall not be conducted without six
months prior notice by board staff to the postgraduate subspecialty
training program. Permit holders shall be allowed to complete their
training program regardless of continuing program re-evaluation.

(i) Temporary Postgraduate Resident Permit.

(1) The executive director of the board may, in his/her dis-
cretion, issue a temporary postgraduate resident permit to a physician
who has submitted a written request, a $50 fee and is in an approved
postgraduate training program with the following limitations:

(A) For a physician whose application for full postgrad-
uate resident permit is pending board review, the executive director of
the board may, in his/her discretion, issue a temporary postgraduate
resident permit if the application is complete.

(B) For a physician whose application for full postgrad-
uate resident permit is not complete, the executive director of the board
may, in his/her discretion, issue a temporary postgraduate resident per-
mit if the applicant shows good cause for why the application is incom-
plete.

(2) A temporary postgraduate resident permit is valid for
100 days from the date issued. The executive director, in his/her dis-
cretion, may issue additional temporary postgraduate resident permits
to an applicant with a maximum of four temporary permits per physi-
cian.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208448

Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: January 9, 2003
Proposal publication date: November 1, 2002
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 173. PHYSICIAN PROFILES
22 TAC §173.1
The Texas State Board of Medical Examiners adopts an amend-
ment to §173.1, concerning physician profiles, without changes
to the proposed text as published in the November 1, 2002, issue
of the Texas Register (27 TexReg 10286) and will not be repub-
lished.
The amendment concerns board actions contained in the pro-
files.
No comments were received regarding adoption f the rule.
The amendment is adopted under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208449
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: January 9, 2003
Proposal publication date: November 1, 2002
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 177. CERTIFICATION OF
NON-PROFIT ORGANIZATIONS
22 TAC §177.16
The Texas State Board of Medical Examiners adopts an amend-
ment to §177.16, concerning certification of non-profit health or-
ganizations, without changes to the proposed text as published
in the November 1, 2002, issue of the Texas Register (27 TexReg
10287) and will not be republished.
The amendment updates the Spanish version of the complaint
procedure notice.
No comments were received regarding adoption of the rule.
The amendment is adopted under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208450
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: January 9, 2003
Proposal publication date: November 1, 2002
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 184. SURGICAL ASSISTANTS
22 TAC §184.19, §184.21
The Texas State Board of Medical Examiners adopts amend-
ments to §184.19 and §184.21, concerning surgical assistants,
without changes to the proposed text as published in the Novem-
ber 1, 2002, issue of the Texas Register (27 TexReg 10288) and
will not be republished.
The amendment to §184.19 updates the complaint procedure
notification. The amendment allows reference to Chapter 188 of
the board’s rules without duplicating the entire text. The amend-
ment to §184.21 corrects an error.
No comments were received regarding adoption of the rules.
The amendments are adopted under the authority of the Occu-
pations Code Annotated, §153.001, which provides the Texas
State Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208451
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: January 9, 2003
Proposal publication date: November 1, 2002
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 187. PROCEDURAL RULES
The Texas State Board of Medical Examiners adopts amend-
ments to §§187.16, 187.27 and 187.28, concerning procedural
rules, without changes to the proposed text as published
in the November 1, 2002, issue of the Texas Register (27
TexReg 10289) and will not be republished. Elsewhere in this
issue of the Texas Register, the Texas State Board of Medical
Examiners contemporaneously withdraws the amendment to

§187.18. The proposed amendment was previously published
in the November 1, 2002, issue of the Texas Register.
The amendments regard informal board proceedings at the State
Office of Administrative Hearings, default judgments and discov-
ery.
Two comments were received regarding the amendments. One
comment was received from a law firm, Blazier, Christensen,
Bigelow & Virr, regarding written answers during State Office of
Administrative Hearings proceedings. After consideration of the
comment, the Board determined that the requirements of the rule
are within the Board’s statutory authority. The second comment
was from Texas Medical Association regarding testimony of wit-
nesses during informal settlement conferences. After consider-
ation of the comments, §187.18 is being withdrawn and repro-
posed, incorporating some of the suggested changes.
SUBCHAPTER B. INFORMAL BOARD
PROCEEDINGS
22 TAC §187.16
The amendments are adopted under the authority of the Occu-
pations Code Annotated, §153.001, which provides the Texas
State Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208452
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: January 9, 2003
Proposal publication date: November 1, 2002
For further information, please call: (512) 305-7016

♦ ♦ ♦
SUBCHAPTER C. FORMAL BOARD
PROCEEDINGS AT SOAH
22 TAC §187.27, §187.28
The amendments are adopted under the authority of the Occu-
pations Code Annotated, §153.001, which provides the Texas
State Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208453
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Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: January 9, 2003
Proposal publication date: November 1, 2002
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 188. COMPLAINT PROCEDURE
NOTIFICATION
22 TAC §188.1
The Texas State Board of Medical Examiners adopts an amend-
ment to §188.1, concerning complaint procedure notification,
without changes to the proposed text as published in the
November 1, 2002, issue of the Texas Register (27 TexReg
10293) and will not be republished.
The amendment regards changes to the Spanish translation of
the complaint procedure notice.
Elsewhere in this issue of the Texas Register, The Texas State
Board of Medical Examiners adopts the rule review of Chapter
188.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208454
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: January 9, 2003
Proposal publication date: November 1, 2002
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 197. EMERGENCY MEDICAL
SERVICE
22 TAC §197.2, §197.3
The Texas State Board of Medical Examiners adopts amend-
ments to §197.2 and §197.3, concerning emergency medical
services, without changes to the proposed text as published in
the November 1, 2002, issue of the Texas Register (27 TexReg
10294) and will not be republished.
The amendments are made to definitions and clarification of the
responsibilities of off-line medical directors.

Elsewhere in this issue of the Texas Register, the Texas State
Board of Medical Examiners adopts the rule review of Chapter
197.
No comments were received regarding adoption of the rules.
The amendments are adopted under the authority of the Occu-
pations Code Annotated, §153.001, which provides the Texas
State Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208455
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: January 9, 2003
Proposal publication date: November 1, 2002
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 199. PUBLIC INFORMATION
22 TAC §199.2
The Texas State Board of Medical Examiners adopts an amend-
ment to §199.2, concerning public information, without changes
to the proposed text as published in the November 1, 2002, issue
of the Texas Register (27 TexReg 10296) and will not be repub-
lished.
The amendment clarifies the deadline for members of the public
to submit requests to speak to the Public Information/Physician
Profile Committee.
No comments were received regarding adoption of the rule.
The amendment is adopted under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208456
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: January 9, 2003
Proposal publication date: November 1, 2002
For further information, please call: (512) 305-7016

♦ ♦ ♦
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TITLE 28. INSURANCE
PART 1. TEXAS DEPARTMENT OF
INSURANCE
CHAPTER 1. GENERAL ADMINISTRATION
SUBCHAPTER C. MAINTENANCE TAXES
AND FEES
28 TAC §1.414
The Commissioner of Insurance adopts an amendment to
§1.414, concerning assessment of maintenance taxes and fees
for payment in the year 2003. The amended section is adopted
with changes to the proposed text as published in the November
15, 2002, issue of the Texas Register (27 TexReg 10698).
The amendment is necessary to adjust the rates of assessment
for maintenance taxes and fees for 2003 which will provide the
revenue necessary to fund appropriations made by the Legisla-
ture to fund regulation of the insurance industry in Texas by the
department.
The department uses the rule making process to give notice
to the public and the opportunity to comment on the proposed
rates of assessment for maintenance taxes. Section 1.414 sets
rates of assessment and applies those rates to the gross pre-
mium receipts for the calendar year 2002, or some other basis
designated by statute, to life, accident, and health insurance;
motor vehicle insurance; casualty insurance, and fidelity, guar-
anty and surety bonds; fire insurance and allied lines, includ-
ing inland marine; workers’ compensation insurance; title insur-
ance; health maintenance organizations; third party administra-
tors; and corporations issuing prepaid legal services contracts.
The department anticipates the adopted rates will produce rev-
enue of $48,617,700 to the state’s general revenue fund. Unnec-
essary language has been deleted from subsection (c)(1) which
does not affect the substance of the rule.
One comment was received in support of the proposal. The de-
partment appreciates the comment.
For: Alliance of American Insurers
The amendment is adopted under the Insurance Code Articles
4.17, 5.12, 5.24, 5.49, 5.68, 9.46, 21.07-6 §21, 23.08A, and
20A.33 and §36.001. These articles provide authorization for
the Texas Department of Insurance to assessmaintenance taxes
and fees for the lines of insurance and related activities speci-
fied in §1.414. Article 4.17 establishes a maintenance tax based
on insurance premiums for life, accident, and health coverage
and the gross considerations for annuity and endowment con-
tracts. Article 5.12 establishes a maintenance tax based on in-
surance premiums for motor vehicle coverage. Article 5.24 es-
tablishes a maintenance tax based on insurance premiums for
casualty insurance and fidelity, guaranty and surety bonds cov-
erage. Article 5.49 establishes a maintenance tax based on in-
surance premiums for fire and allied lines coverage, including in-
land marine. Article 5.68 establishes a maintenance tax based
on insurance premiums for workers’ compensation coverage. Ar-
ticle 9.46 establishes a maintenance fee based on insurance
premiums for title coverage. Article 21.07-6 §21 establishes a
maintenance tax based on the gross amount of administrative
or service fees for third party administrators. Article 23.08A es-
tablishes a maintenance tax based on gross revenue of corpora-
tions issuing prepaid legal service contracts. The Texas Health

Maintenance Organization Act, Section 33 (Article 20A.33), es-
tablishes an annual tax based on the gross amounts of revenues
collected for the issuance of health maintenance certificates or
contracts. Section 36.001 provides the commissioner of insur-
ance may adopt rules to execute the duties and functions of the
department only as authorized by statute.
§1.414. Assessment of Maintenance Taxes and Fees, 2003.

(a) The following rates for maintenance taxes and fees are as-
sessed on gross premiums of insurers for calendar year 2002 for the
lines of insurance specified in paragraphs (1) - (5) of this subsection:

(1) for motor vehicle insurance, pursuant to the Insurance
Code Article 5.12, the rate is .053 of 1.0%;

(2) for casualty insurance, and fidelity, guaranty and surety
bonds, pursuant to the Insurance Code Article 5.24, the rate is .180 of
1.0%;

(3) for fire insurance and allied lines, including inland ma-
rine, pursuant to the Insurance Code Article 5.49, the rate is .330 of
1.0%;

(4) for workers’ compensation insurance, pursuant to the
Insurance Code Article 5.68, the rate is .051 of 1.0%;

(5) for title insurance, pursuant to the Insurance Code Ar-
ticle 9.46, the rate is .073 of 1.0%.

(b) The rate for the maintenance tax to be assessed on gross
premiums for calendar year 2002 for life, health, and accident insur-
ance, pursuant to the Insurance Code Article 4.17, is .040 of 1.0%.

(c) Rates for maintenance taxes are assessed for calendar year
2002 for the following entities:

(1) pursuant to the Texas HealthMaintenance Organization
Act, §33 (Insurance Code Article 20A.33), the rate is $.44 per enrollee
for single service health maintenance organizations, $1.32 per enrollee
for multi-service health maintenance organizations and $.44 per en-
rollee for limited service health maintenance organizations;

(2) pursuant to the Insurance Code Article 21.07-6, §21,
the rate is .265 of 1.0% of the correctly reported gross amount of ad-
ministrative or service fees for third party administrators; and

(3) pursuant to the Insurance Code Article 23.08A, the rate
is .022 of 1.0% of correctly reported gross revenues for corporations
issuing prepaid legal service contracts.

(d) The taxes assessed under subsections (a), (b), and (c) of this
section shall be payable and due to the Comptroller of Public Accounts,
Austin, TX 78774-0100 on March 1, 2003.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 19,
2002.
TRD-200208407
Gene C. Jarmon
Acting General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: January 8, 2003
Proposal publication date: November 15, 2002
For further information, please call: (512) 463-6327

♦ ♦ ♦
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CHAPTER 7. CORPORATE AND FINANCIAL
REGULATION
SUBCHAPTER J. EXAMINATION EXPENSES
AND ASSESSMENTS
28 TAC §7.1012
The Commissioner of Insurance adopts an amendment to
§7.1012, concerning assessments to cover the expenses of
examining insurance companies. The amendment is adopted
without changes to the text as proposed in the November 15,
2002, issue of the Texas Register (27 TexReg 10703) and will
not be republished.
The amendment is necessary to provide a rate of assessment for
domestic and foreign insurance company examination expenses
in 2003 which will provide the revenue necessary to fund the
appropriations made by the Legislature.
Section 7.1012 provides the method and rates of assessment for
examination expenses of foreign and domestic insurance com-
panies. Rates of assessment are levied against and collected
from each domestic insurance company based on admitted as-
sets and gross premium receipts for the 2002 calendar year, and
from each foreign insurance company examined during the cal-
endar year 2003 based on a percentage of the gross salary paid
to an examiner for each month or part of a month during which
the examination is made. The department anticipates that the
adopted rate will produce revenue of $9,791,542 to the state’s
general revenue fund. The expenses and charges to be as-
sessed are in addition to, and not in lieu of, any other charge
which may be made under the law, including the Insurance Code
Article 1.16. The adopted section adds a new subsection (c) con-
cerning the due date of the assessment.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under the Insurance Code Article
1.16 and §36.001. Article 1.16(a) and (b) authorize the commis-
sioner of insurance to make assessments necessary to cover
the expenses of examining insurance companies and to comply
with the provisions of the Insurance Code Articles 1.16, 1.17,
and 1.18, in such amounts as the commissioner certifies to be
just and reasonable. In addition, Article 1.16(c) provides that ex-
penses incurred in the examination of foreign insurers by Texas
examiners shall be collected by the commissioner by assess-
ment. Section 36.001 provides that the commissioner of insur-
ance may adopt rules to execute the duties and functions of the
department only as authorized by statute.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 19,
2002.
TRD-200208406
Gene C. Jarmon
Acting General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: January 8, 2003
Proposal publication date: November 15, 2002
For further information, please call: (512) 463-6327

♦ ♦ ♦
CHAPTER 19. AGENT’S LICENSING
The Commissioner of Insurance adopts amendments to
§§19.602, 19.1001 - 19.1006 and new §§19.1007 - 19.1019
concerning the licensing of adjusters, the continuing education
program for agents, adjusters, and full-time home office salaried
employees, and adjuster prelicensing education program
requirements. Sections 19.1004 and 19.1017 are adopted with
changes to the proposed text as published in the September 13,
2002 issue of the Texas Register (27 TexReg 8704). Section
19.602 and §§19.1001 - 19.1003, 19.1005 - 19.1016 and
§§19.1018 and 19.1019 are adopted without changes to the
proposed text and will not be republished.
The amended §19.602 is necessary to maintain effective regu-
lation of adjusters by ensuring that adjuster license applicants
have demonstrated within a reasonable time period the specific
knowledge required for licensure. The amended §§19.1001 -
19.1006 and new §§19.1007 - 19.1019 are necessary to main-
tain and expand the quality, variety, and accessibility of continu-
ing education and adjuster prelicensing education programs.
Section 19.602 (b)(3) and (f) set forth the requirement that
adjusters must be licensed within 12 months of successfully
completing a department administered examination or certified
prelicensing education course and examination. Section 19.602
(b)(4) and (c) - (f) clarify that Insurance Code Article 21.01-2
§1A (c) - (e), regarding renewal of licenses as authorized
by Insurance Code Article 21.07-4 §16, apply to adjusters.
These adopted sections will not affect emergency or temporary
adjusters or adjuster applicants licensed in other states.
Amended §§19.1001 - 19.1006 and new §§19.1007 - 19.1019
generally reorganize, restate, revise, and clarify existing require-
ments; add requirements for classroom equivalent and adjuster
prelicensing courses; set course and course provider fees; and
set automatic fines. Section 19.1001 establishes the effective
date of the adopted amendments and new sections. Section
19.1002 revises and deletes some definitions, and adds new
definitions. Section 19.1003 revises and clarifies the number
of continuing education hours each licensee must complete and
sets forth the number and type of hours required for an adjuster
prelicensing course. Section 19.1004 clarifies and sets forth the
available continuing education exemptions and extensions. Sec-
tion 19.1005 revises and clarifies the course provider application
and registration process, establishes a single course provider
designation for both continuing education and adjuster prelicens-
ing education courses, and sets forth the requirements for in-
structors and speakers. Section 19.1006 revises and clarifies
continuing education and adjuster prelicensing course criteria.
New §§19.1007 - 19.1015 substantially restate and reorganize
existing §19.1006 (d) - (k) and §§19.1007 - 19.1013, which have
been repealed elsewhere in this issue of the Texas Register.
Section 19.1007 clarifies course certification application re-
quirements, course expirations and resubmissions. Section
19.1008 sets forth requirements for advertising courses, record-
ing and modifying existing courses, and assigning courses.
Section 19.1009 sets forth the requirements for classroom,
classroom equivalent, self study, one-time-event, qualifying,
and adjuster prelicensing education courses. Section 19.1010
sets forth the method of determining hours of course credit
for classroom, classroom equivalent, self study, and qualifying
courses. Section 19.1011 clarifies and sets forth the minimum
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standards for the successful completion of certified continuing
education classroom, classroom equivalent, self study, and
qualifying courses, but allows the course provider to implement
increased standards at the course provider’s discretion. Section
19.1012 restates existing language on obtaining department
forms, and sets the fees for the registration of course providers
and continuing education courses.
Section 19.1013 restates and clarifies existing licensee record
keeping requirements. Section 19.1014 restates and clarifies
existing course provider record maintenance requirements. Sec-
tion 19.1015 restates and clarifies disciplinary action available to
the department in the case of non-compliance by a licensee or
course provider. Section 19.1016 establishes a series of auto-
matic fines as authorized under Insurance Code Article 21.01-2
§5A.
Section 19.1017 establishes adjuster prelicensing education
course content and examination requirements and is adopted
with a grammatical change to §19.1017(f). Section 19.1018
establishes the areas that must be tested in an adjuster preli-
censing education course final examination.
Section 19.1019 clarifies how full-time home office salaried em-
ployees and the insurers that employ them shall meet continuing
education requirements that were amended by Senate Bill 414,
and replaces existing §19.3006, which has been repealed else-
where in this issue of the Texas Register.
General and Section 19.1005(e). A commentor suggests that
insurance companies be granted an exemption from these rules
when providing continuing education programs for their own per-
sonnel since insurance companies have a vested interest in hav-
ing well trained personnel. Another commentor requests that in-
surance companies acting as providers be granted an extended
registration period. Response: The department declines to grant
such an exemption or extended registration period. Since the
legislature first directed the department to establish a contin-
uing education program for agents and adjusters, the depart-
ment has included insurance companies within the scope of reg-
ulated providers. These rules were in effect when the legislature
adopted changes to the continuing education system in Senate
Bill 414, 77th Legislature, 2001. The legislature did not direct the
department to treat insurance companies differently from other
providers. Further, the department is not aware of any state in
which insurance companies are granted such an exemption or
extended registration period.
§19.602(b). A commentor requests that in making these amend-
ments the department also create an examination exemption for
members of the Society of Professional Adjusters (SPRA).
Response: The department declines to make this change. The
purpose and scope of these amendments is to clarify existing ex-
amination and exemption requirements, particularly with regard
to recent statutory changes and does not include expansion of
existing examination exemptions.
§19.1002(21). A commentor requests that the department state
in the rule that SPRA sponsored courses are qualifying courses.
Another commentor is in favor of recognizing courses approved
by the State Bar of Texas as qualifying courses but is less in fa-
vor of allowing courses approved by other state bar associations
due to a concern that the department will have difficulty in deter-
mining the relevancy of the out-of-state courses.
Response: The department disagrees that a specific recognition
is necessary or appropriate. SPRA courses may be qualifying

courses if they meet the standards set forth in §19.1002(21).
The department disagrees with the commentor’s concern re-
garding out-of-state courses. This addition is based on the leg-
islature’s guidance in Article 21.01-2 §3(b). That guidance was
not limited to courses accepted by in-state associations. The
department does not believe that monitoring the content of such
courses will be a greater problem than determining the content
of State Bar of Texas accepted courses or other types of quali-
fying courses that have been accepted in the past. Further, the
department believes that non-resident licensees subject to these
rules may need such sources to earn classroom course credits.
The department is particularly concerned about adjusters who
may reside in a non-licensing state. §§19.1002(21) and 19.1013.
A commentor is concerned with how licensees will obtain and
present evidence of course completion and whether these types
of courses are open to the general public.
Response: The department appreciates the commentor’s con-
cern and notes that any licensee completing a qualifying course
will have an additional duty to maintain and demonstrate both
that the course met the requirements of a qualifying course and
that the licensee completed the course. In general, the depart-
ment will continue to determine if a course meets the defini-
tion of a qualifying course, as it has in the past with unregis-
tered courses, by requiring the licensee to submit documentation
of the course content and documentation that the licensee has
completed the course. Types of documentation are described
in §19.1013 of the rule. Generally, courses approved by the
State Bar of Texas are offered either by the State Bar or other
providers accepted by the State Bar and, in many cases, are
open to the public in a similar fashion to courses offered by in-
surance continuing education providers. For licensees complet-
ing its courses, the State Bar of Texas can provide a course
completion receipt as it does for out-of-state attorneys. Other
bar associations, as well as private providers, offering courses
to the public should be able to offer similar course completion
documentation. Licensees should confirm this before taking the
course. §19.1003(d). A commentor notes that licensees may
not complete hours in a subsequent licensing period to correct
a shortage of hours in a previous reporting period and requests
clarification of how a licensee can come into compliance for a
particular reporting period if a sufficient number of credit hours
has not been completed. Response: The department agrees
that the rules specify that a licensee may not complete hours in
a subsequent licensing period to correct a shortage of hours in
a previous reporting period. The penalty for not completing the
required number of hours in a reporting period is an automatic
fine as set forth in §19.1016(b)(1). The statute is very specific
regarding the number of credit hours required per reporting pe-
riod and states that failure to obtain the required number of credit
hours is a violation that is subject to an automatic fine.
§19.1005(A)(6). A commentor asks for clarification of the phrase
"all names used by the provider to provide insurance related ed-
ucation courses in this state," and specifically if it includes listing
all persons that are instructors, course preparers, or the name
of the entity presenting the class.
Response: The department does not believe that it is necessary
to further clarify this subsection in the rule. The phrase refers
only to names used by the provider to provide courses and does
not require or imply a listing of instructors or course preparers.
The term "provider" is defined in §19.1002.
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§19.1005(c)(2). Commentor requests that the department adds
language clarifying that a person exempt under §19.1004 quali-
fies as an instructor "subject to continuing education."
Response: The department disagrees that further clarification is
necessary. For the purposes of this subsection, the department
will continue to consider persons who have an exemption listed
in this subchapter as being subject to continuing education for
the purpose of this subsection.
§§19.1005(e) A commentor requests that the department imple-
ment an automated message for sending provider or course re-
newal notices.
Response: The department appreciates the comment and will
take it under advisement for the future. Currently the depart-
ment does not have the resources to provide such notices nor
are such notices required by statute. The rule does not prohibit
such notices, so if in the future resources do become available
the department can implement a notice system.
§19.1007(a)(3). A commentor stated that it will sometimes be dif-
ficult to obtain detailed course content outlines, especially from
"speakers" at one-time-event continuing education courses, far
enough in advance to submit them to the department for ap-
proval. The commentor suggests course providers not be re-
quired to submit course outlines together with applications for
course approval, but rather to maintain outlines of presentations
as has been done in the past.
Response: The department appreciates the commentor’s con-
cern; however, the department declines to change this require-
ment. As in the past, the department will handle specific situa-
tions by working with providers on a case-by-case basis.
§19.1014(c). A commentor suggests that the department publi-
cize the form requirements of electronic submissions in advance
of implementing an electronic course submission system to as-
sist providers in compliance with that system.
Response: The department appreciates the comment and will
take it under advisement if such a system is to be developed
and implemented.
§19.1015(a)(1) and (b)(1). A commentor asserts that Texas In-
surance Code Chapter 82, Article 21.01-2 Section 3A indicates
that TDI can discipline a license holder who has willfully violated
any insurance laws. Further, Texas Insurance Code 21.07-4
Section 17 indicates that the Texas Department of Insurance
may specify rules for discipline that are comparable to grounds
for discipline of other license holders. The commentor requests
that the department change these paragraphs to add a willful re-
quirement.
Response: The department disagrees and declines to make a
change to the section since it correctly states the standard under
Chapter 82 for which a licensee can be disciplined for violating a
provision of the Insurance Code and the rules of the department.
As provided in §82.051, the "commissioner may cancel or revoke
an authorization if the holder of the authorization is found to be
in violation of, or failed to comply with, this code or a rule of the
commissioner." This section does not have a willful requirement.
Section 82.052 states other available sanctions for violations un-
der §82.051. Section 82.001 defines authorization in a manner
that would include agents, adjusters and providers.
Article 21.01-2 §3A(a) provides that the provisions of Article
21.02-2 §3A are in addition to any remedy provided under
Chapter 82. The code does not state that the violations and

acts listed are in substitution for those listed in Chapter 82. This
rule does not change the requirements for violations of these
statutes or their associated penalties under the Insurance Code.
The department also disagrees with the commentor’s assertion
that the department, by rule, is creating a disciplinary structure
for adjusters that is not comparable to that of other license hold-
ers. The legislature created both Chapter 82 and Article 21.01-2
§3A to apply to all license holders, including agents and ad-
justers. This is shown in the language of those statutes as well
as the provisions of Articles 21.01 §3 and 21.07-4 §17, and
§82.001. These statutes apply to adjusters without the neces-
sity of a rule, but are stated here to assist licensees in identifying
improper conduct and the disciplinary remedies available to the
department. In this subchapter, adjusters are included within the
term "licensees," as are agents, counselors, and other license
holders subject to continuing education. The disciplinary effect
of §19.1015(a) and this subchapter is directed at all licensees.
The department believes that this is comparable treatment.
§19.1015(a)4 and (b)(15). A commentor requests that in addi-
tion to referring to "unauthorized materials" in these paragraphs,
specific reference to §§19.1011(d)(11) and 19.1017(e) should be
included to clarify what are "unauthorized materials."
Response: The department disagrees that further clarification
is necessary since the request is to reference provisions already
contained within the subchapter. Further, the department is
concerned that the addition of such language might confuse
providers that require monitored final examinations or set higher
course completion standards as authorized in §19.1011(d)(2).
For with changes: American Insurance Association, Hammer-
man & Gainer, and State Farm Insurance Companies.
Against: None.
SUBCHAPTER G. LICENSING OF
INSURANCE ADJUSTERS
28 TAC §19.602
These sections are adopted under Insurance Code Articles
21.01; 21.01-1; 21.01-2; 21.07-1; 21.07-2; 21.07-4; 21.11;
21.14; 21.14-2; and §36.001. Insurance Code Article 21.01
§§3(1) and 4 make Insurance Code Chapter 21, Subchapter A,
applicable to all agent and adjuster license types and authorizes
the commissioner to adopt rules necessary to implement
the subchapter. Article 21.01-1 §§1-3 establish examination
standards and requirements and a continuing education re-
quirement for license holders and authorize the commissioner to
set by rule extensions of time to complete continuing education,
exemptions from continuing education, and standards and
fees for certification of courses and course providers. Article
21.01-2 establishes license expirations and provides for license
renewals, prohibited activities, license revocation, agent disci-
pline, automatic fines, and judicial review of department actions.
Article 21.07-1 §§5, 5B, and 6 provide for continuing education
requirements and exemptions for funeral prearrangement and
life insurance not exceeding $15,000 agents. Article 21.07-2
§§9 and 10 apply continuing education requirements to life and
health insurance counselors and authorize the commissioner
to adopt rules. Article 21.07-4 §§7, 7A, 10, 12, 14, 16 and
24 establish licensing and continuing education requirements
for adjusters and authorize the commissioner to adopt rules.
Article 21.11 §§2 and 5 provide continuing education standards
for nonresidents and authorize the commissioner to adopt rules.
Article 21.14 §§7, 8 and 9 establish a continuing education
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requirement for full-time home office salaried employees, insur-
ance service representatives, and county mutual agents. Article
21.14 - 2 §§2 and 5 concern the acceptance of continuing
education hours certified under the guidelines of the Federal
Crop Insurance Corporation and authorize the commissioner to
adopt rules. Section 36.001 provides that the Commissioner of
Insurance may adopt rules to execute the duties and functions
of the Texas Department of Insurance only as authorized by
statute.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 17,
2002.
TRD-200208345
Gene C. Jarmon
Acting General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: January 6, 2003
Proposal publication date: September 13, 2002
For further information, please call: (512) 463-6327

♦ ♦ ♦
SUBCHAPTER K. CONTINUING EDUCATION
AND ADJUSTER PRELICENSING EDUCATION
PROGRAMS
28 TAC §§19.1001 - 19.1019
These sections are adopted under Insurance Code Articles
21.01; 21.01-1; 21.01-2; 21.07-1; 21.07-2; 21.07-4; 21.11;
21.14; 21.14-2; and §36.001. Insurance Code Article 21.01
§§3(1) and 4 make Insurance Code Chapter 21, Subchapter A,
applicable to all agent and adjuster license types and authorizes
the commissioner to adopt rules necessary to implement
the subchapter. Article 21.01-1 §§1-3 establish examination
standards and requirements and a continuing education re-
quirement for license holders and authorize the commissioner to
set by rule extensions of time to complete continuing education,
exemptions from continuing education, and standards and
fees for certification of courses and course providers. Article
21.01-2 establishes license expirations and provides for license
renewals, prohibited activities, license revocation, agent disci-
pline, automatic fines, and judicial review of department actions.
Article 21.07-1 §§5, 5B, and 6 provide for continuing education
requirements and exemptions for funeral prearrangement and
life insurance not exceeding $15,000 agents. Article 21.07-2
§§9 and 10 apply continuing education requirements to life and
health insurance counselors and authorize the commissioner
to adopt rules. Article 21.07-4 §§7, 7A, 10, 12, 14, 16 and
24 establish licensing and continuing education requirements
for adjusters and authorize the commissioner to adopt rules.
Article 21.11 §§2 and 5 provide continuing education standards
for nonresidents and authorize the commissioner to adopt rules.
Article 21.14 §§7, 8 and 9 establish a continuing education
requirement for full-time home office salaried employees, insur-
ance service representatives, and county mutual agents. Article
21.14 - 2 §§2 and 5 concern the acceptance of continuing
education hours certified under the guidelines of the Federal
Crop Insurance Corporation and authorize the commissioner to

adopt rules. Section 36.001 provides that the Commissioner of
Insurance may adopt rules to execute the duties and functions
of the Texas Department of Insurance only as authorized by
statute.
§19.1004. Licensee Exemption from and Extension of Time for Con-
tinuing Education.

(a) Any exemption or extension granted to a licensee under
subsections (b)- (f) of this section shall apply to all license types held
by the licensee. Nothing within this subchapter shall be construed as
preventing the department from auditing a licensee to confirm the con-
tinued existence of circumstances supporting the exemption or exten-
sion.

(b) Agents holding a Texas license issued under Insurance
Code Articles 21.07-1, as Group I, legal reserve life insurance agents
and general lines - life, accident and health insurance agents; 21.07-3,
as managing general agents; and/or 21.14, as local recording agents,
solicitors, general lines - property and casualty agents, and insurance
service representatives, for at least 20 years or more as of December
31, 2002, are exempt from the requirements of this subchapter.
Agents shall register and confirm that they qualify for this exemption
by submitting a written request to the department indicating that
they have met the longevity requirement. Agents must satisfy the
continuing education requirements through the end of the 20th year of
licensure. The number of credit hours for the final reporting period
is calculated at the rate of one hour for each whole month between
the last renewal date and the effective date of the exemption. Agents
that have previously qualified for the longevity exemption authorized
under the Insurance Code as in effect prior to September 1, 2001, shall
remain qualified and do not have to reapply for this exemption.

(c) Licensees who on or after January 1, 2003, have been con-
tinuously licensed by the department for at least 20 years may apply for
an exemption from the requirements of this subchapter. For purposes
of this subsection "continuously licensed" means that the licensee has
held a department-issued license for the entire period of time without
any lapse in excess of 90 days in which the licensee was not licensed or
failed to renew a license. Licensees shall apply for this exemption by
submitting a written request to the department indicating that they have
met the longevity requirement. Licensees must satisfy the continuing
education requirements through the end of the 20th year of licensure.
The number of credit hours for the final reporting period is calculated
at the rate of one hour for each whole month between the last renewal
date and the effective date of the exemption.

(d) Nonresident licensees who are in compliance with their
resident state’s continuing education requirements shall be exempt
from this subchapter. Licensees shall qualify for this exemption based
on the state of residence claimed in the licensee’s initial application
or by sending written notification to the department or its designee
stating that the licensee is a resident of another state with a certificate
of good standing, or by sending any other document acceptable to the
department, showing that the licensee has a resident license in good
standing in that state. A nonresident licensee that becomes a resident
of Texas between renewals of the Texas license shall:

(1) be immediately subject to the continuing education re-
quirements set forth in this subchapter;

(2) complete a prorated continuing education schedule as
required in §19.1003(e) of this title (relating to Licensee Require-
ments); and

(3) not count hours completed prior to becoming a Texas
resident towards completion of the prorated continuing education re-
quirement.
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(e) Licensees who meet the criteria of illness, medical disabil-
ity, or circumstances beyond the control of the licensee may apply for
an extension of time to complete their continuing education require-
ment or a waiver, in whole or in part, of the continuing education re-
quirement. Business reasons do not constitute circumstances beyond
the control of the licensee. The department shall establish the duration
of the extension when it is granted. If the circumstances supporting the
extension continue beyond the granted extension period, the licensee
may reapply for an extension. The licensee must request the extension
prior to the end of the reporting period for which it applies and must
include at least the information set forth in paragraphs (1) - (6) of this
subsection:

(1) Statement of the exact nature of the illness, medical dis-
ability or other extenuating circumstances beyond the control of the li-
censee that have prevented or will prevent the licensee from completing
the required hours within the two year reporting period.

(2) Evidence in the form of medical reports from attend-
ing physician(s) and insurance claims regarding the illness or medical
disability of the licensee or evidence through insurance claims and/or
other documentation as determined regarding circumstances beyond
the control of the licensee.

(3) Assessment of the condition of the licensee whether it
is temporary, permanent or unknown.

(4) Statement as to whether the licensee will or will not be
able to perform activities including any acts of an agent or adjuster.

(5) Estimated date when the licensee will be able to per-
form any activities including any acts of an agent or adjuster in accor-
dance with the medical reports or other documents pertaining to cir-
cumstances beyond the control of the licensee.

(6) Any other information that may be requested by the de-
partment.

(f) Licensees called to active military service in a combat the-
ater, as provided for in Insurance Code Article 1.10-1, may apply to the
department for an exemption from or an extension of time for meeting
the continuing education requirements or extending their license re-
newal. The licensee must request the exemption or extension prior to
the end of the reporting period for which it applies and must include:

(1) a copy of the order to active duty status, service in a
combat theater, or other positive documentation of military service that
shall prevent the licensee from compliance;

(2) a clear request for either an extension or exemption, or
both;

(3) the expected duration of the assignment;

(4) and any other information the licensee believes may as-
sist the department or that the department requests on a case by case
basis.

(g) Any individual who qualifies as specified in Insurance
Code Article 21.07-1 §5B is exempt from the continuing education
requirements in this subchapter.

§19.1017. Adjuster Prelicensing Education Course Content and Ex-
amination Requirements.

(a) Certified adjuster prelicensing education courses shall pro-
vide students with instruction sufficient to take and pass the course’s
final examination for the adjuster’s license designation as specified in
this section. The course must meet the minimum 40-hour prelicensing
education requirement to qualify for certification.

(b) All adjuster prelicensing examinations for compliance
with Insurance Code Article 21.07-4 §10(4) may be written or com-
puter-based and shall be designed to test applicants on the materials
as specified in this section for the appropriate license designation
and shall meet the criteria set forth in paragraphs (1) - (7) of this
subsection:

(1) All lines adjuster. The student shall complete a 150-
question examination in less than 180 minutes over the subjects and in
the question percentages as set forth in §19.1018(a) of this title (relating
to Adjuster Prelicensing Examination Topics).

(2) Property, casualty, and surety adjuster. The student
shall complete a 150-question examination in less than 180 minutes
over the subjects and in the question percentages as set forth in
§19.1018(b) of this title.

(3) Workers’ compensation adjuster. The student shall
complete a 60-question examination in less than 90 minutes over the
subjects and in the question percentages as set forth in §19.1018(c) of
this title.

(4) At least 70% of the examination questions must be
based on the application level or higher. The remainder of questions
may be based at the knowledge level. Examination questions shall not
be the same or substantially the same questions the student previously
encountered in the course materials or review examinations and cannot
be designed such that the correct answer is obvious by its content. The
examination questions shall be multiple choice questions stemming
from an inquiry with at least four appropriate potential responses
and for which "all of the above" or "none of the above" is not an
appropriate option.

(5) The specific examination questions may not be made
available to the student until the test is administered. Security measures
shall be in place to maintain the integrity of the examination and ensure
that the enrolled student is the individual who took the examination.

(6) Providers must include and maintain the examination
results in the student’s record for four years. Providers and instructors
shall not give any person answers to the examination questions at any
time before, during, or after the course.

(7) An authorized staff member or a computer program
shall grade the examinations.

(c) Students shall be allowed to retake a certified prelicensing
examination course at least one time if a score of 70% or higher is not
achieved without being required to retake the course. The retest shall
consist of an alternate examination consisting of different questions
from the original examination.

(d) Final examinations shall consist of at least three complete
exams which are distributed alternatively to students and are revised or
updated consistent with the course update/revision. The provider may
distribute only one examination to any student at any one examination.

(e) A disinterested third party shall monitor the final exami-
nation in a visual environment. During the examination, students may
not use course materials, personal notes, or any other written or elec-
tronic material or media that is not part of the examination, nor engage
in communication of any kind with any other person except to receive
instructions from the examination monitor. Upon completion of the ex-
amination, the person monitoring the examination must mail or deliver
the completed examination directly to the provider.

(f) Providers shall issue certificates of completion to students
who successfully pass the examination by correctly answering at least
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70% of the examination questions. The provider must issue the certifi-
cate in a manner which shall ensure that the student receiving the cer-
tificate is the student who took the course, issue the certificate within
30 days of passing the examination, and complete the certificate to re-
flect the dates the student took the course and examination. Providers
shall not allow a student, or any person or organization other than the
provider giving the course, to prepare, print, or complete a certificate
of completion.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 17,
2002.
TRD-200208344
Gene C. Jarmon
Acting General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: January 6, 2003
Proposal publication date: September 13, 2002
For further information, please call: (512) 463-6327

♦ ♦ ♦
CHAPTER 19. AGENT’S LICENSING
The Commissioner of Insurance adopts the repeal of §§19.1007
-19.1013 and 19.3006 concerning continuing education for
agents, adjusters and full-time home office salaried employees.
The repeal is adopted without changes to the proposal as pub-
lished in the September 13, 2002 issue of the Texas Register
(27 TexReg 8720) and will not be republished.
Repeal of these sections is necessary to implement legislation
enacted by the 77th Legislature in Senate Bill 414. Simultane-
ous to this adopted repeal, the Commissioner has adopted new
§§19.1007 - 19.1019 and amendments to §§19.1001 - 19.1006,
which have been published elsewhere in this issue of the Texas
Register.
The purpose of this repeal is to remove sections that are be-
ing renumbered, reorganized, and revised to implement Senate
Bill 414 and provide the maintenance of a quality continuing ed-
ucation system for agents, adjusters, and full-time home office
salaried employees.
No comments were received.
SUBCHAPTER K. AGENTS AND ADJUSTERS
CONTINUING EDUCATION PROGRAM
28 TAC §§19.1007 - 19.1013
The repeal of the sections is adopted under Insurance Code
Articles 21.01; 21.01-1; 21.01-2; 21.07-1; 21.07-2; 21.07-4;
21.11; 21.14; 21.14-2; and §36.001. Insurance Code Article
21.01 §§3(1) and 4 make Insurance Code Chapter 21, Sub-
chapter A, applicable to all agent and adjuster license types
and authorizes the commissioner to adopt rules necessary
to implement the subchapter. Article 21.01-1 §§1-3 establish
examination standards and requirements and a continuing
education requirement for license holders and authorizes the
commissioner to set by rule extensions of time to complete con-
tinuing education, exemptions from continuing education, and
standards and fees for certification of courses and providers.

Article 21.01-2 establishes prohibited activities, license revoca-
tion, agent discipline, and judicial review of department actions.
Article 21.07-1 §§5, 5B, and 6 provide for continuing education
requirements and exemptions for funeral prearrangement and
life insurance not exceeding $15,000 agents. Article 21.07-2
§§9 and 10 apply continuing education requirements to life and
health insurance counselors and authorize the commissioner
to adopt rules. Article 21.07-4 §§7A, 12, and 24 establish con-
tinuing education requirements for adjusters and authorize the
commissioner to adopt rules. Article 21.11 §§2 and 5 provide
continuing education standards for nonresidents and authorize
the commissioner to adopt rules. Article 21.14 §§7, 8 and 9
establish a continuing education requirement for full-time home
office salaried employees, insurance service representatives,
and county mutual agents. Article 21.14 - 2 §§2 and 5 concern
the acceptance of continuing education hours certified under
the guidelines of the Federal Crop Insurance Corporation and
authorize the commissioner to adopt rules. Section 36.001
provides that the Commissioner of Insurance may adopt rules
to execute the duties and functions of the Texas Department of
Insurance only as authorized by statute.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 17,
2002.
TRD-200208343
Gene C. Jarmon
Acting General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: January 6, 2003
Proposal publication date: September 13, 2002
For further information, please call: (512) 463-6327

♦ ♦ ♦
SUBCHAPTER V. REGISTRATION OF FULL
TIME HOME OFFICE SALARIED EMPLOYEES
28 TAC §19.3006
The repeal of the sections is adopted under Insurance Code
Articles 21.01; 21.01-1; 21.01-2; 21.07-1; 21.07-2; 21.07-4;
21.11; 21.14; 21.14-2; and §36.001. Insurance Code Article
21.01 §§3(1) and 4 make Insurance Code Chapter 21, Sub-
chapter A, applicable to all agent and adjuster license types
and authorizes the commissioner to adopt rules necessary
to implement the subchapter. Article 21.01-1 §§1-3 establish
examination standards and requirements and a continuing
education requirement for license holders and authorizes the
commissioner to set by rule extensions of time to complete con-
tinuing education, exemptions from continuing education, and
standards and fees for certification of courses and providers.
Article 21.01-2 establishes prohibited activities, license revoca-
tion, agent discipline, and judicial review of department actions.
Article 21.07-1 §§5, 5B, and 6 provide for continuing education
requirements and exemptions for funeral prearrangement and
life insurance not exceeding $15,000 agents. Article 21.07-2
§§9 and 10 apply continuing education requirements to life and
health insurance counselors and authorize the commissioner
to adopt rules. Article 21.07-4 §§7A, 12, and 24 establish con-
tinuing education requirements for adjusters and authorize the
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commissioner to adopt rules. Article 21.11 §§2 and 5 provide
continuing education standards for nonresidents and authorize
the commissioner to adopt rules. Article 21.14 §§7, 8 and 9
establish a continuing education requirement for full-time home
office salaried employees, insurance service representatives,
and county mutual agents. Article 21.14 - 2 §§2 and 5 concern
the acceptance of continuing education hours certified under
the guidelines of the Federal Crop Insurance Corporation and
authorize the commissioner to adopt rules. Section 36.001
provides that the Commissioner of Insurance may adopt rules
to execute the duties and functions of the Texas Department of
Insurance only as authorized by statute.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 17,
2002.
TRD-200208342
Gene C. Jarmon
Acting General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: January 6, 2003
Proposal publication date: September 13, 2002
For further information, please call: (512) 463-6327

♦ ♦ ♦
CHAPTER 25. INSURANCE PREMIUM
FINANCE
SUBCHAPTER E. EXAMINATIONS AND
ANNUAL REPORTS
28 TAC §25.88
The Commissioner of Insurance adopts an amendment to
§25.88, concerning an assessment which will be used to cover
the general administrative expense of insurance premium fi-
nance companies. The amendment is adopted without changes
to the proposed text published in the November 15, 2002,
issue of the Texas Register (27 TexReg 10704) and will not be
republished.
The amendment is necessary to adjust the rate of assessment
so that it is sufficient to meet the expenses of performing the de-
partment’s statutory responsibilities for examining, investigation,
and regulating insurance premium finance companies.
The department levies the rate of assessment established in the
section to cover the 2003 fiscal year’s general administrative ex-
pense and collect the assessment from each insurance premium
finance company on the basis of a percentage of total loan dollar
volume for the 2002 calendar year. The department estimates
that $202,549 will be collected for the state’s general revenue
fund.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under the Insurance Code articles
24.06(c), 24.09, and §36.001. Article 24.06(c) provides that
each insurance premium finance company licensed by the
department shall pay an amount assessed by the department
to cover the direct and indirect cost of examinations and

investigations and a proportionate share of general adminis-
trative expense attributable to regulation of insurance premium
finance companies. Article 24.09 authorizes the department
to adopt and enforce rules necessary to carry out provisions
of the Insurance Code concerning the regulation of insurance
premium finance companies. Section 36.001 authorizes the
Commissioner of Insurance to adopt rules for the conduct and
execution of the duties and functions of the department.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 19,
2002.
TRD-200208408
Gene C. Jarmon
Acting General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: January 8, 2003
Proposal publication date: November 15, 2002
For further information, please call: (512) 463-6327

♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY
PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY
CHAPTER 39. PUBLIC NOTICE
SUBCHAPTER H. APPLICABILITY AND
GENERAL PROVISIONS
30 TAC §39.403
The Texas Commission on Environmental Quality (commission)
adopts an amendment to §39.403, Applicability. Section 39.403
is adopted without change to the proposed text as published in
the September 6, 2002 issue of the Texas Register (27 TexReg
8411) and will not be republished.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULE
The commission’s practice of permitting pre-injection units and
other surface units as part of nonhazardous underground injec-
tion control (UIC) permits has varied over time, due to the dif-
ferent scope of applications submitted by applicants, and due to
different interpretations of statutes and the provisions of 30 TAC
Chapter 331, Underground Injection Control. Generally, it has
been the applicants’ option whether to include pre-injection fa-
cility information in their UIC permit applications. About half of
the UIC permits issued by the commission for on-site disposal
of nonhazardous waste include specifications for pre-injection
units. This rulemaking provides the option of including pre- in-
jection units in a registration under the authority of Texas Wa-
ter Code (TWC), Chapter 27, and provides a consistent set of
standards and guidance to permit applicants, agency staff, and
the general public on application requirements for pre-injection
units, whether they are to be authorized by permit or registra-
tion. The conforming amendments to Chapter 331 also change
the terms "Pre-injection facilities" and "Surface facilities," which
are considered to be terms of art, to "Pre-injection units." These
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changes are adopted for consistency with other agency defini-
tions wherein "facility" usually refers to a property along with
structures and other appurtenances, and "unit" usually refers to
the individual types of equipment used for the management of
waste, such as tanks, pumps, or surface impoundments.
This issue was given preliminary consideration by the commis-
sioners at a work session on October 20, 2000. Staff was di-
rected to conduct additional research on the issue and develop
recommendations. Staff returned to work session on January
17, 2001, and presented a list of options to the commission relat-
ing to the regulation of pre-injection units associated with on-site
nonhazardous waste disposal by Class I injection wells and any
permitted Class V injection wells. The commissioners directed
staff to require applicants for UIC permits to include design in-
formation for pre-injection units with the permit application. The
commissioners further directed staff to review the design infor-
mation and ensure the design of the pre-injection units was ad-
equate to protect groundwater. Applicants were to be informed
that inclusion of pre-injection units as part of their UIC permits
was optional. Applicants who choose not to include pre-injec-
tion units in their UIC permits would be subject to a registration
process for those facilities. Applicants were also to be informed
that sufficient design information must be included in their ap-
plication so that staff could conduct a thorough technical review
and determine whether the pre-injection units are protective of
human health and the environment.
Amendments to Chapter 331 are adopted to implement the new
registration procedure, and are also published in this issue of the
Texas Register. Part of that procedure includes mailed public no-
tice and an opportunity for public comment on the registration of
pre-injection units. Thesemailed notice and public comment pro-
cedures for registration of UIC pre-injection units are given in the
adopted amended and new sections to Chapter 331, including
new §331.17, Pre-Injection Units Registration, and new §331.18,
Registration Application, Processing, Notice, Comment, Motion
to Overturn. It should be noted that an opportunity to file written
comment with the commission will be available to interested par-
ties; however, there will be no opportunity for a contested case
hearing on the proposed registrations. Conforming changes are
hereby adopted for §39.403, Applicability, to except these notice
provisions from Chapter 39. The procedures that apply may be
found in adopted new §331.18.
SECTION DISCUSSION
Adopted §39.403, Applicability, is amended to except registra-
tions of pre-injection units for nonhazardous noncommercial
injection wells from the public notice requirements in Chapter
39. The requirements that apply may be found in adopted new
§331.18. Administrative changes have been made to conform
to Texas Register requirements.
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION
The commission has reviewed the rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and has determined that the adopted rule is not
subject to §2001.0225 because it does not meet the definition of
a "major environmental rule" as defined in that statute. "Major
environmental rule" means a rule the specific intent of which
is to protect the environment or reduce risks to human health
from environmental exposure and that may adversely affect in a
material way the economy, productivity, competition, jobs, the
environment, or the public health and safety of the state or a
sector of the state. The specific intent of the adopted rule is to

amend Chapter 39 to exempt the registration of pre-injection
units at nonhazardous, noncommercial injection wells from the
notice provisions of Chapter 39. The rule does so by amending
§39.403 to state that registrations for pre-injection units for
nonhazardous, noncommercial injection wells are excluded from
the application of Chapter 39. The adopted rule substantially
advances its purpose by excluding registrations for pre-injection
units for nonhazardous, noncommercial injection wells.
The adopted rule meets one criterion of the definition of a major
environmental rule because the intent of this rule is to protect
the environment or reduce risks to human health from environ-
mental exposure. However, the rule does not meet the two other
criteria of the definition of a major environmental rule. It does not
adversely affect in a material way the economy, a sector of the
economy, productivity, competition, or jobs because it does not
require more from an applicant than is required by current rules
which require that pre-injection units be included in the injection
well permit. The adopted rule is not anticipated to adversely af-
fect in a material way the environment or the public health and
safety of the state or a sector of the state because the adoption
is part of a rule package which provides protection for health and
the environment that is substantially similar to the protection pro-
vided by application of the previous rules.
In addition, the adopted rule does not exceed the four applicabil-
ity requirements of Texas Government Code, §2001.0025(a)(1) -
(4) in that the rule does not: 1) exceed a standard set by federal
law; 2) exceed an express requirement of state law; 3) exceed a
requirement of a delegation agreement; or 4) adopt a rule solely
under the general powers of the agency.
The adopted rule does not exceed a standard set by federal law
because there are no such corresponding federal standards for
notice concerning registration of pre-injection units at nonhaz-
ardous, noncommercial injection wells. The rule does not ex-
ceed an express requirement of state law because TWC, Chap-
ter 27 does not establish express requirements for notice con-
cerning registration of pre-injection units at nonhazardous, non-
commercial injection wells. The rule does not exceed the re-
quirements of the delegation agreement because the delegation
agreement does not establish express requirements for notice
concerning registration of pre-injection units at nonhazardous,
noncommercial pre-injection units.
This rule is not adopted solely under the general powers of the
agency, but is adopted under the specific provisions of the Texas
Injection Well Act, TWC, §§27.002, 27.003, 27.011, 27.019(a),
and 27.051(3).
TAKINGS IMPACT ASSESSMENT
The commission has prepared a takings impact assessment
for this adopted rule in accordance with Texas Government
Code, §2007.043. The commission’s assessment indicates that
the Texas Government Code, Chapter 2007 does not apply to
this adopted rule because the rule is an action that is taken in
response to a real and substantial threat to public health and
safety; it is designed to significantly advance the health and
safety purpose; and it does not impose a greater burden than
is necessary to achieve the health and safety purpose. Texas
Government Code, §2007.003(b)(13), provides that an action
that is taken in response to a real and substantial threat to public
health and safety; that is designed to significantly advance the
health and safety purpose; and that does not impose a greater
burden than is necessary to achieve the health and safety
purpose is exempt from Chapter 2007.
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The real and substantial threat to public health and safety in this
rulemaking involves activities that may pollute fresh water. The
Texas Injection Well Act, TWC, §27.003 states that it is the pol-
icy of the state to "prevent underground injection that may pol-
lute fresh water" and "to require the use of all reasonable meth-
ods to implement this policy." Section 27.051(3) requires that the
commission make a finding, before it issues a permit, "that, with
proper safeguards both ground and surface fresh water can be
adequately protected from pollution." Section 27.002(4) defines
"pollution" as "the alteration of the physical, chemical, or biologi-
cal quality of or the contamination of, water that makes it harmful,
detrimental, or injurious to humans...."
Other adopted rules would minimize this threat by requiring that
certain nonhazardous, noncommercial pre-injection units meet
the design criteria for sewerage systems, while offering to appli-
cants the option of using a registration process to authorize such
pre-injection units. This rule exempts the registration process
from the notice requirements of this chapter because Chapter
39 applies generally to permits and not to registrations.
The adopted rule significantly advances the health and safety
purpose by setting a uniform design standard which is protec-
tive of human health and safety for certain pre-injection units.
The design standards protect health and safety by requiring the
management of waste fluids in such a manner as to prevent their
excursion into fresh waters in the state.
The adopted rule does not impose a greater burden than is
necessary to achieve the health and safety purpose because the
adopted design standards for nonhazardous, noncommercial
pre-injection units represent the engineering practice necessary
to prevent the pollution of fresh water. Further, the adopted rule
allows applicants to use, as an option, a registration process to
comply with the rule. The option of using a registration process
is expected to provide, in some instances, a less burdensome
method of administering the design standards than the present
rules, which require that nonhazardous, noncommercial pre-in-
jection units be included in the injection well permit.
The adopted rule is not subject to Texas Government Code,
Chapter 2007 because it is exempt under the provisions of
§2007.003(b)(13).
Nevertheless, the commission further evaluated this adopted
rule and performed an assessment of whether this rule consti-
tutes a taking under Texas Government Code, Chapter 2007.
The specific purpose of the rule is to exempt the registration
process from the notice requirements of Chapter 39, which
applies generally to permits and not to registrations. The rule
substantially advances this purpose by adding an exemption
from the requirements of Chapter 39, Subchapters H - M for
applications for registration of pre-injection units for nonhaz-
ardous, noncommercial, underground injection wells under
§331.17 of this title (relating to Pre-Injection Units Registration).
The adopted rule does not require more from an applicant
than was required by previously existing rules, which required
that pre-injection units be included in the injection well permit.
Since the adopted rule does not require more than would be
required by previously existing rules, it does not burden an
owner of real property in a manner which would be a statutory
or constitutional taking. Specifically, the subject rule does not
affect a landowner’s rights in private real property because this
rulemaking does not burden (constitutionally); nor restrict or
limit the owner’s right to property and reduce its value by 25%
or more beyond that which would otherwise exist in the absence
of the regulation.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission determined that the adopted rule does not re-
late to an action or actions subject to the Texas Coastal Man-
agement Program (CMP) in accordance with the Coastal Coor-
dination Management Act of 1991, as amended (Texas Natural
Resources Code, §§33.201 et seq.) and the commission rules
in 30 TAC Chapter 281, Subchapter B, concerning the CMP. The
rulemaking action concerns only the procedural rules of the com-
mission, is not substantive in nature, does not govern or autho-
rize any actions subject to the CMP, and is not itself capable of
adversely affecting a coastal natural resource area (31 TAC Nat-
ural Resources and Conservation Code, Chapter 505; 30 TAC
§§281.40 et seq.).
HEARING AND COMMENTERS
There was no public hearing held on the proposed rulemaking,
and no written comments were received during the comment pe-
riod which closed at 5:00 p.m., October 7, 2002.
STATUTORY AUTHORITY
The amendment is adopted under TWC, §5.103, which provides
the commission with authority to adopt any rules necessary to
carry out its powers and duties under this code and other laws of
this state and to adopt rules repealing any statement of general
applicability that interprets law or policy; §5.105, which autho-
rizes the commission to establish and approve all general pol-
icy of the commission by rule; and §27.019, which requires the
commission to adopt rules reasonably required for the regula-
tion of injection wells. The amendment is also adopted under
Texas Health and Safety Code (THSC), §361.017 and §361.024,
which provide the commission with authority to adopt rules nec-
essary to carry out its powers and duties under the Texas Solid
Waste Disposal Act. The amendment is also adopted under
THSC, §401.051, which provides the commission with author-
ity to adopt rules necessary to carry out its powers and duties
under the Texas Radiation Control Act.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208431
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 9, 2003
Proposal publication date: September 6, 2002
For further information, please call: (512) 239-4712

♦ ♦ ♦
CHAPTER 101. GENERAL AIR QUALITY
RULES
SUBCHAPTER H. EMISSIONS BANKING
AND TRADING
The Texas Commission on Environmental Quality (commission)
adopts the repeal of §101.302, General Provisions; §101.303,
Protocols; §101.304, Program Audits; §101.372, General
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Provisions; §101.373, Protocols; and §101.374, Program
Audits. The commission also adopts new §101.302, General
Provisions; §101.303, Emission Reduction Credit Generation
and Certification; §101.304, Mobile Emission Reduction Credit
Generation and Certification; §101.306, Emission Credit Use;
§101.309, Emission Credit Banking and Trading; §101.311,
Program Audits and Reports; §101.372, General Provisions;
§101.373, Discrete Emission Reduction Credit Generation and
Certification; §101.374, Mobile Discrete Emission Reduction
Credit Generation and Certification; §101.376, Discrete Emis-
sion Credit Use; §101.378, Discrete Emission Credit Banking
and Trading; and §101.379, Program Audits and Reports.
Finally, the commission adopts amendments to §101.300, Def-
initions; §101.301, Purpose; §101.350, Definitions; §101.351,
Applicability; §101.352, General Provisions; §101.353, Al-
location of Allowances; §101.354, Allowance Deductions;
§101.356, Allowance Banking and Trading; §101.360, Level
of Activity Certification; §101.370, Definitions; and §101.371,
Purpose. Sections 101.302 - 101.304, 101.353, 101.354,
101.356, 101.370, 101.372 - 101.374, 101.376, 101.378, and
101.379 are adopted with changes to the proposed text as
published in the June 21, 2002 issue of the Texas Register (27
TexReg 5369). Sections 101.300, 101.301, 101.306, 101.309,
101.311, 101.350 - 101.352, 101.360, 101.371, and the repeal
of §§101.302 - 101.304 and 101.372 - 101.374 are adopted
without changes and will not be republished.
The new and amended §§101.300 - 101.304, 101.306, 101.309,
and 101.311 are grouped into Subchapter H, Emissions Banking
and Trading; Division 1, Emission Credit Banking and Trading.
The amended §§101.350 - 101.354, 101.356, and 101.360 are
grouped into Subchapter H, Division 3, Mass Emissions Cap and
Trade Program. The new and amended §§101.370 - 101.374,
101.376, 101.378, and 101.379 are grouped into Subchapter H,
Division 4, Discrete Emission Credit Banking and Trading. The
repealed, new, and amended sections will be submitted to the
United States Environmental Protection Agency (EPA) as revi-
sions to the Texas state implementation plan (SIP).
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES
Emissions Banking and Trading Background Discussion
The emissions banking and trading program has been designed
to offer flexibility in generating and using emission reduction
credits (ERC), mobile emission reduction credits (MERC),
discrete emission reduction credits (DERC), and mobile discrete
emission reduction credits (MDERC). Flexibility has been built
into the rules to create incentives for the early or permanent
control of volatile organic compound (VOC), oxides of nitrogen
(NOx), particulate matter with an aerodynamic diameter of less
than or equal to a nominal ten microns (PM10), carbon monoxide
(CO), and sulfur dioxide (SO2) emissions.
These revisions are necessary to reorganize Chapter 101,
Subchapter H, Divisions 1 and 4 in a manner parallel to each
other, with rule structure which follows a logical process of
recognizing, quantifying, and certifying reductions as credits,
while clearly explaining the guidelines for trading and using
creditable reductions. Rule language outlining mobile and sta-
tionary source credit use, banking, and trading is consolidated
to eliminate redundant language for these generator categories.
Rule language outlining mobile and stationary source credit
generation and certification is divided into individual sections
due to differences in methods of generation, quantification, and
information needed for certification between the two generator

categories. For clarity, these revisions replace all references to
the term "source" with the terms "facility," as defined in 30 TAC
§116.10, Definitions; or "mobile source," as defined in §101.300
and §101.370. Also, because a facility is defined as a stationary
source, all references to "stationary" are deleted because they
are duplicative. In the past, confusion among the regulated
community has originated from inconsistencies between federal
and state definitions of the term "source." Emission credits and
discrete emission credits are generated and used by the actual
emissions-producing equipment (i.e., boiler, flare, automobile,
marine vessel) and not by the exhaust point at which emissions
enter the atmosphere (i.e., an exhaust stack). A new definition of
the term "facility" applies to all stationary generator categories,
while mobile source refers to all mobile generator categories.
These revisions also address concerns raised by the EPA re-
garding the quantification protocols used when measuring base-
line emissions for the generation and use of credits. For re-
ductions to be certified as emission credits or discrete emission
credits, the reduction must meet the criteria of being quantified
with confidence using replicable methodologies. EPA outlines
elements necessary for approval of trading programs which will
be used within a SIP in guidance titled, Improving Air Quality
with Economic Incentive Plans (EPA 452/R-01-001, dated Jan-
uary 2001). This guidance contains information listing recom-
mended elements of quantification protocols used to calculate
baseline emissions and emission reductions within trading pro-
grams submitted as part of a SIP. EPA guidance also suggests
that an approved trading program contain provisions for EPA ap-
proval of quantification protocols submitted after a trading pro-
gram has been approved as part of the SIP. These revisions
include a 30-day public comment period for each new protocol
along with a requirement that the protocol, along with any com-
ments received by the commission, be submitted to EPA. After a
45-day adequacy review, EPA may approve, disapprove, or take
no action on the proposed protocol. Some of the requirements
for an EPA approved quantification protocol include: collection
of data characterizing the process of all phases of facility opera-
tion during credit generation or use; instrumentation possessing
the ability to measure the applicable parameters characteristic
of facility operation; submittal and adherence to a quality assur-
ance/quality control plan; discussion of testing conditions affect-
ing results; use of applicable EPA test methods; and the use of
continuous emissions monitors (CEMS) or predictive emissions
monitors (PEMS), if in place.
Rule language outlining emission credit and discrete emission
credit protocols is added to require the use of quantification pro-
tocols submitted by the executive director to the EPA for approval.
Adopted language identifies the testing and monitoring method-
ologies used to show compliance with the emission specifica-
tions and control requirements of 30 TAC Chapter 115, Control
of Air Pollution from Volatile Organic Compounds, and 30 TAC
Chapter 117, Control of Air Pollution from Nitrogen Compounds,
as quantification protocols which have been submitted by the ex-
ecutive director to the EPA for approval. In addition, rule lan-
guage is added to address missing data events. Language cov-
ering facilities generating or using emission credits or discrete
emission credits for which no protocol has been submitted by the
executive director to the EPA for approval is revised to require:
1) quantification methods at least as rigorous as the methods re-
quired for demonstrating compliance with an applicable require-
ment; 2) the collection of data which sufficiently characterizes
the facility’s emissions during all phases of operation; and 3) the
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use of CEMS or PEMS, if in place. Protocols not previously sub-
mitted by the executive director to the EPA for approval will be
made available for public comment for 30 days prior to submittal.
The revisions also include a change to prohibit the use of DERCs
in the eastern portion of Texas that were created in the western
portion of Texas. The language defines an area that is generally
described as those counties touching or east of the I-35 and I-37
corridor. DERCs used within that area must be created either
within the covered attainment counties or within the nonattain-
ment areas within that region. The commission determined that
it is important to the success of the reduction strategies imple-
mented within that region to ensure that reductions from outside
the region cannot be used to delay compliance.
Revisions to Chapter 101, Subchapter H, Division 3, Mass
Emissions Cap and Trade Program, are necessary to clarify and
amend the applicability of the division and general provisions of
the mass emissions cap and trade (MECT) program. In addition,
the commission is adding language stating that the quantity
and sales price information on all allowance transactions shall
be made immediately available to the public. Revisions to
the figure in §101.353(a) amend the existing reduction factors
to reflect a total NOx emission reduction of 80% for utility
and certain non-utility point sources from the 1997 emissions
inventory baseline. This revision simultaneously eliminates
the reduction factors associated with the referenced emission
specifications in §117.106(c)(5), Emission Specifications for
Attainment Demonstrations, and §117.206(c)(18), Emission
Specifications for Attainment Demonstrations. This change is
better explained in a concurrent rulemaking adoption regarding
30 TAC Chapter 117 being published in this issue of the Texas
Register. The revisions also add language to offer facilities
subject to §117.206 or §117.475, Emission Specifications, an
alternative to the existing reduction factors of §101.353(a).
SIP Background Discussion
A SIP revision for Houston/Galveston (HGA) ozone nonattain-
ment area was adopted by the commission on December 6, 2000
and submitted to the EPA by December 31, 2000. The Decem-
ber 2000 SIP contained rules, enforceable commitments, and
photochemical modeling analyses in support of the HGA ozone
attainment demonstration. In addition, this SIP also contained a
commitment to perform and submit a mid-course review.
In January 2001, the BCCA Appeal Group (BCCA-AG) and
several regulated companies challenged the December 2000
HGA SIP and some of the associated rules. Specifically, the
BCCA-AG challenged the 90% NOx reduction requirement from
stationary sources in the HGA area. In May 2001, the parties
agreed to a stay in the case, and Judge Margaret Cooper, Travis
County District Court, signed a Consent Order, effective June
8, 2001, requiring the commission to perform an independent,
thorough analysis of the causes of rapid ozone formation events
and identify potential mitigating measures not yet identified in
the HGA attainment demonstration, according to the milestones
and procedures in Exhibit C (Scientific Evaluation) of the
Consent Order.
In compliance with the Consent Order, the commission con-
ducted a scientific evaluation based in large part on aircraft
data collected by the Texas 2000 Air Quality Study (TexAQS).
The TexAQS, a comprehensive research project conducted in
August and September 2000 involving more than 40 research
organizations and over 200 scientists, studied ground-level
ozone air pollution in the HGA and east Texas regions. The

study revealed that while NOx emissions from industrial sources
were generally correctly accounted for, industrial VOC emis-
sions were likely significantly understated in earlier emissions
inventories. The study also showed that surface monitors were
insufficient in capturing the phenomenon of ozone plumes
downwind of industrial facilities. On four separate days, ozone
levels exceeding 125 parts per billion were recorded by aircraft
instruments that were missed by surface monitoring equipment.
The findings from the study are constantly evolving and have
raised questions about the formation of high ozone in the HGA.
To address these findings and to fulfill obligations resulting
from the lawsuit settlement negotiations with the BCCA-AG,
commission staff have focused on substituting industrial VOC
controls for some of the last 10% of reductions required by
industrial NOx emission limit rules and determining which VOCs
should be controlled if industrial VOC controls are found to be
effective.
Results of photochemical grid modeling and analysis of ambi-
ent VOC data indicate that it is possible to achieve the same
level of air quality benefits with reductions in industrial VOC emis-
sions, combined with an overall 80% reduction in NOx emissions
from industrial sources, as would be realized with a 90% reduc-
tion in industrial NOx emissions. This conclusion is based on
results from several studies, including photochemical grid mod-
eling of the August - September 2000 episode using a top-down
emissions inventory adjustment to point source highly-reactive
volatile organic compound (HRVOC) emissions, and analyses
of ambient HRVOC measurements made by commission au-
tomated gas chromatographs and airborne canisters using the
maximum incremental reactivity and hydroxal reactivity scales.
Four HRVOCs clearly play important roles in HGA’s ozone for-
mation, and these four (ethylene, propylene, 1,3-butadiene, and
butenes) seem to be the best candidates for the first round of
HRVOC controls.
In order to address these recent scientific findings, the commis-
sion is adopting in this issue of the Texas Register, revisions
to the industrial source control requirements in 30 TAC Chap-
ter 115, one of the control strategies within the existing feder-
ally-approved SIP. This revision contains new rules to reduce
emissions of HRVOCs from four key industrial sources: fugitives,
flares, process vents, and cooling towers. The adopted rules
target HRVOCs while maintaining the integrity of the SIP. Analy-
sis to date shows that limiting emissions of ethylene, propylene,
1,3-butadiene, and butenes in conjunction with an 80% reduction
in NOx is equivalent in terms of air quality benefit to that result-
ing from a 90% point source NOx reduction requirement. These
changes necessitate changes in Chapter 101 for the MECT pro-
gram. More details about these controls and the associated
technical support documentation are included in the SECTION
BY SECTION DISCUSSION of the preambles for adoption of re-
visions to 30 TAC Chapters 115 and 117 being published in this
issue of the Texas Register.
These amendments add the term "uncontrolled" to clarify that the
design capacity used in determining applicability to the cap and
trade program shall be without regard to any enforceable or phys-
ical limitations, including pollution control equipment, whether in-
stalled from the manufacturer or after start-up. Upon adoption
on December 6, 2000, Division 3 became the sole compliance
mechanism cited in Chapter 117, Subchapter E, Administrative
Provisions, for facilities subject to §117.106 or §117.206 at a site
in the HGA ozone nonattainment area with a collective uncon-
trolled design capacity greater than or equal to ten tons per year
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(tpy) of NOx. Previous language in §101.351 exempted sites, in-
cluding those classified as major for NOx, from the cap and trade
program if the facilities subject to the sections previously refer-
enced have a collective uncontrolled design capacity of less than
ten tpy of NOx. As previously written, a site classified as ma-
jor for NOx would have no compliance mechanism if the bulk of
emissions contributing to this classification were from emission
specification for attainment demonstration (ESAD) exempt facil-
ities. To provide a compliance mechanism for facilities subject
to §117.106(c) or §117.206(c) at a site classified as major with
a collective uncontrolled design capacity to emit less than ten
tpy of NOx, the commission adopts amendments which include
these facilities within the cap and trade program. For purposes
of this chapter, sources will be considered to be major sources
if they were classified as major on or after December 31, 2000,
which was the effective date of the MECT program.
Beginning April 1, 2004, allowances allocated to a facility subject
to §117.206 or §117.475 are reduced over time by a factor called
"X." The commission adopts new language which allows a facility
to avoid the reduction in its calendar year 2004 allocation, if the
facility commits to controlling emissions to the levels required in
§117.206 or §117.475 by April 1, 2005 instead of April 1, 2007.
This language allows facilities, which may cease to operate by
2005, the flexibility of avoiding the economic expenditure of addi-
tional pollution controls while preserving the emission reductions
targeted within a SIP. This language also allows facilities, which
expect to make all reductions at once, a schedule which reflects
that reality.
Adopted new language requires that allowances be deducted
from a site’s compliance account when changes made after De-
cember 31, 2000 to an ESAD covered facility result in NOx emis-
sions increase at a non-ESAD covered facility at that site. Facil-
ities subject to the MECT program, which combust fuel or waste
streams, may potentially reduce NOx emissions by redirecting
these streams to facilities that are exempted from the ESAD re-
quirements, thus shifting the associated emissions to facilities
outside of the MECT program. For example, a waste gas stream
containing fuel-bound nitrogen historically fired through a boiler
is redirected to a flare, increasing the NOx emissions from the
flare and reducing emissions at the boiler. A reduction in emis-
sions at the MECT facility could result in excess allowances while
the overall benefit to the airshed could be zero due to the in-
crease in NOx emissions from the ESAD-exempt facility. In fact,
if the stream is directed to a facility with lesser controls, the air-
shed could see an overall increase. The new language ensures
that changes made to MECT facilities after December 31, 2000
which shift NOx emissions to ESAD-exempt facilities, be offset by
deducting an amount of allowances from the MECT facility equal
to that increase.
SECTION BY SECTION DISCUSSION
Division 1
The commission amends the following definitions in §101.300.
The definition of activity is amended to omit the example of mass
emitted per unit of activity, as this does not describe an activity,
and the acronym VMT is deleted because it is not used again
in the definition. In the definitions of the terms "activity," "ac-
tual emissions," "emission reduction strategy," "generator," "most
stringent allowable emissions rate," "permanent," "surplus," and
"user," the phrase "facility or mobile" is added before the word
"source" to clarify that the definitions apply to stationary and
mobile sources. The definition of applicable emission point is

deleted from the rule because the term is obsolete. In the defi-
nitions of area source, baseline activity, baseline emission rate,
baseline emissions, and mobile source baseline emission, the
term "source" is replaced with either the term "facility" or the term
"mobile source" to eliminate the inconsistency between the ex-
isting federal and state definitions of source. The definitions of
baseline, mobile emissions baseline, mobile emission reduction
credit, and most stringent allowable emissions rate are amended
to include limitations from local regulatory entities and the term
"rules" as part of those limitations. The definitions of baseline
and baseline activity are amended to clarify that emissions in-
ventories are "used in a SIP" instead of "for SIP determinations."
The definition of baseline activity is also amended to describe
a facility’s actual level of activity based on actual data averaged
over any two consecutive calendar year period, including or fol-
lowing the most recent year of emissions inventory used in the
SIP for the nonattainment area in which the facility is located or
year(s) subsequent to the SIP year. For facilities in existence
less than 24 months or not having two complete calendar years
of data, a shorter time period of not less than 12 months may
be considered by the executive director. The definitions of base-
line emission rate and baseline emissions are amended to spell
out the acronyms for terms that are only used once. The def-
inition of baseline emissions is further amended to clarify that
the emissions are measured in tons per year, and the product of
baseline activity and baseline emission rate shall be averaged
over any two consecutive calendar year period, including or fol-
lowing the most recent year of emissions inventory used in the
SIP for the nonattainment area in which the facility is located,
or year(s) subsequent to the SIP year. In the definitions of cur-
tailment, emission reduction, and protocol, the term "stationary"
is changed to the term "facility" to be consistent. In the defini-
tion of emission reduction, the word "of" is changed to the word
"in" to be grammatically correct. The definition of emission re-
duction credit is amended to specify that ERCs are made from
a stationary facility, and to move the phrase "expressed in tons
per year" adjacent to the term it modifies. The definition of facil-
ity is amended to refer only to §116.10 instead of §116.10(4) to
avoid having to change this reference if the definition numbering
in §116.10 changes. The definition of mobile source baseline ac-
tivity is amended to refer to a level of activity at a mobile source,
and the definition of mobile source baseline emissions is revised
to clarify that these emissions shall be expressed in tpy. The def-
inition of ozone season is deleted, because the term does not
apply to this division. The definition of shutdown is revised to in-
clude mobile sources. The definition of source is amended to re-
fer only to §101.1 instead of §101.1(90) to avoid having to change
this reference if the definition numbering in §101.1 changes. The
definition of surplus is amended to clarify that reductions from fa-
cilities and mobile sources must be in excess of any reductions
relied upon for the SIP.
The following new definitions are added to §101.300. The def-
inition of facility is referenced to §116.10, Definitions, where it
is defined as a discrete or identifiable structure, device, item,
equipment, or enclosure that constitutes or contains a station-
ary source. The definition of site is referenced from 30 TAC
§122.10, Definitions, where it is defined as the total of all station-
ary sources located on one or more contiguous or adjacent prop-
erties, which are under common control of the same person (or
persons under common control). A new definition of state imple-
mentation plan is added as a plan providing control strategies for
attaining and maintaining a primary or secondary national ambi-
ent air quality standard (NAAQS). The term "strategic emissions"
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is defined as a facility’s or mobile source’s new allowable emis-
sion limit following the implementation of an emission reduction
strategy. For a reduction to be certified as an emission credit, the
new allowable emission limit must be enforceable through permit
amendment, permit alteration, permit voidance, submittal of a
PI-8 Form (Special Certification Form for Exemptions and Stan-
dard Permits), submittal of an OP-CRE1 Form (Certified Reg-
istration of Emissions Form for Potential to Emit), agreed order
from the commission, or other form developed for such purpose
by the commission.
The commission adopts amendments to existing language in
§101.301 which replaces the term "source" with the terms "fa-
cility" and "mobile source," and removes references to the term
"stationary" in conjunction with the term "facility."
The adopted new §101.302 restructures the language found in
repealed §101.302, describing the general provisions for the
Emission Credit Banking and Trading Program, and improves
readability by organizing the rule language to follow a process
of identifying applicable pollutant types, eligible generator
categories, general emission credit requirements, protocols for
quantifying identified reductions, and the geographic limitations
for generating and using emission credits. The new subsection
(b) clarifies that it is applicable to eligible generator categories.
This subsection allows facilities (including area sources),
mobile sources, and facilities (including area sources) or mobile
sources associated with agencies under §101.30, Conformity
of General Federal Actions to State Implementation Plans, to
be eligible to generate emission credits. The new subsection
(c) clarifies criteria that must be met to qualify a reduction as
an ERC or MERC. These criteria have also been listed as
subparagraphs to improve clarity and readability of the rule.
Rule language governing protocols for quantifying reductions
to be certified as emission credits has been relocated from
the repealed §101.303 to the new §101.302 and amended to
address EPA concerns. The commission will maintain a web
site where all quantification protocols will be posted. Proposed
protocols will be posted for 30 days to receive public comment.
At the end of this period the protocol will be sent to EPA along
with comments. EPA will have 45 days to approve or disapprove
the protocol. Any disapproved protocol will not be available
for use with this division. In response to comment, the new
subsection (e) relocated existing language from §101.303(f)(1)
and added new language for credit certification. Language
which allows the executive director, with commission approval,
to discontinue emission credit trading is relocated to the new
101.309. Language previously located in §101.302(e) has been
relocated to subsection (f) and amended to require executive
director and EPA approval prior to the use of emission credit
outside the nonattainment area in which it was generated. In
response to comment, new adopted language in §101.302(f)
clarifies restrictions when using emission credits generated
outside of the United States. Section 101.302(g) is amended
to require both credit generators and users to retain records
for five years from the beginning of the use period. Section
101.302(h) is amended to include the sales price of emission
credits as information which will be made immediately available
to the public. In response to comment, a new subsection (k)
includes compliance burden and enforcement language, and a
new subsection (l) states that the owner of an emission credit
shall be the owner or operator of the facility where the credit
is generated unless certain conditions exist. Those conditions
include, but are not limited to, cases where someone other than
the owner or operator incurs the cost of generating the credit, or

the owner or operator does not have the potential to generate
the minimum credit needed for transactions (one- tenth of a
ton). For example, if an entity implements a mobile source
strategy that would reduce emissions from cars in the public
fleet, the entity bears the cost of the strategy, and the strategy
will not achieve one-tenth of a ton reduction on an individual
vehicle, the executive director may assign the reduction credits
to that entity instead of the individual car owner or operator. The
commission adopts this amendment to provide an incentive for
strategies which must be implemented on a large scale in order
to achieve measurable reductions.
The new §101.303 contains requirements for ERC generation
and certification. New subsection (a) identifies the methods by
which ERCs may or may not be generated. This subsection
prohibits the generation of ERCs from that portion of reductions
funded through state or federal programs unless specifically
allowed by that program or from a shutdown of a facility which
did not have emissions reported or represented in the most
recent emission inventory used in the SIP. This language
allows a reduction project to be split between an amount that
is funded by another program and an amount for which credits
can be claimed. The commission relocated and amended
language from §101.303(d)(3) prohibiting generation of ERCs
from the shifting of activity from one facility to another facility
located at the same site. The new subsection (b) outlines the
equation used to calculate the amount of ERCs generated,
with a clarification that the baseline activity and the baseline
emission rate must be from the same year. The new subsection
(c) identifies the requirements for certifying reductions as ERCs.
The adopted language will eliminate the opportunity for facilities,
which implemented a reduction strategy prior to December 6,
2000, to submit an application by June 1, 2001, because that
date has passed. The commission relocated and amended lan-
guage from §101.302(b)(1) to subsection (c) to clarify that to be
creditable as an ERC, the facility’s annual emissions prior to the
reduction strategy must have been reported or represented in
the emissions inventory used for the SIP. New language is added
to subsection (c) to require ERCs to be quantified in accordance
with the protocols in §101.302(d). Language previously in
§101.303(e)(3) identifying an application for ERC certification is
relocated to subsection (c) and amended to require that in order
to be deemed complete, the application must include a signed
EC-1 Form, Application for Certification of Emission Credits,
along with supporting documentation. Language previously
in §101.303(f)(5) identifying the enforceable mechanisms for
ERCs is relocated to subsection (c)(4) and amended to address
standard permits. Language has been included to require that
the denial of an application must be in writing, and to allow the
application to be resubmitted if all requirements, including those
regarding the timing of a submission, are met.
The new §101.304 contains requirements for MERC generation
and certification. The commission relocated the language
previously found in repealed §101.303(c) to new subsection
(a), and amended the language to prohibit the generation of
MERCs from specific reductions funded from a local, state, or
federal program unless specifically allowed by that program,
and reductions from the transfer of emissions from one mobile
source to another mobile source in the same nonattainment
area. The new subsection (b) contains language previously
in §101.303(d)(2) describing MERC generation calculations.
The new subsection (c) identifies the requirements to certify
reductions as MERCs. The adopted language will eliminate the
opportunity for mobile sources, which implemented a reduction
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strategy prior to December 6, 2000, to submit an application by
June 1, 2001, because that date has passed. New language is
added to this subsection to require that MERCs be quantified
in accordance with the protocols in §101.302(d). Language
previously in §101.303(e)(4), identifying an application for
MERC certification, is relocated to subsection (d) and amended
to require that in order to be deemed complete, the application
must include a signed MEC-1 Form, Application for Certification
of Mobile Emission Credits, along with supporting documenta-
tion. Language previously in §101.303(f)(5)(B), identifying the
enforceable mechanism for MERCs, is relocated to subsection
(d) and amended to eliminate the use of the MERC-1 Form.
The new §101.306 contains language found in repealed
§101.303 outlining the requirements, calculations, and schedule
for emission credit use. The adopted section contains new
language to include the use of emission credits as an annual
allocation of allowances under Division 3. The adopted new
equation in subsection (b)(2) would be used to calculate the
amount of emission credits needed for compliance with 30
TAC Chapter 114, Control of Air Pollution from Motor Vehicles,
Chapter 115, and Chapter 117. The new equation would be
the product of the maximum annual activity level during the
use period and the difference between the projected emission
rate during the use period and the emission rate required for
compliance with the emission specification. The adopted new
equation in subsection (b)(3) would be used to calculate the
amount of credits needed to exceed the maximum 30-day
rolling average emission cap or maximum daily cap for facilities
operating under a system or source cap.
The adopted new §101.309 would relocate language from re-
pealed §101.302 and §101.303 which describes the credit reg-
istry, the life of credits, and trading requirements. The relocated
language is revised to state that emission credits may be voided
instead of withdrawn from the registry at any time prior to expira-
tion by the owner. Adopted new language describes the process
for obtaining a creditability review of emission credits.
The adopted new §101.311 relocated language in repealed
§101.304 requiring the executive director to review the emission
credit program every three years. New adopted language
requires the executive director to make available to EPA and
the general public reports on the amount of emission credits
generated, used, and traded under this division.
Division 3
The commission amends §101.350 to add the definition of un-
controlled design capacity clarifying that applicability to this divi-
sion shall be based on the maximum capacity of a facility to emit
NOx without regard to pollution control equipment or any other
physical or enforceable limitation.
The commission adopts amendments to §101.351 which clarify
and revise the applicability of the MECT program under Division
3. A new subsection (b) is added to the section requiring the ex-
isting language to be identified as subsection (a). A new adopted
subsection (a)(1) states that Division 3 is applicable to all facili-
ties located at a site which meet the definition of major source as
defined in §117.10, Definitions. Subsection (a)(2) is modified to
clarify that the design capacity to emit ten tons or more per year
of NOx means "uncontrolled" design capacity. The adopted new
subsection (b) requires any site meeting the definition of major
source as of December 31, 2000 to continue to be classified as a
major source for the purposes of Chapter 101. The adopted new
language also requires a site which does not meet the definition

of major source on December 31, 2000, but becomes a major
source at any time thereafter to be classified as a major source
for the purposes of Chapter 101 from that time forward. These
changes might expand the MECT program to include those sites
which emit less than ten tons from their units subject to ESADs,
but which are, nevertheless, major sources. Facilities at these
sites, if any, will be allocated allowances upon submittal of an
ETC-3 Form, Level of Activity Certification, to the executive di-
rector. The ECT-3 Form shall be submitted within 90 days of the
date the facility or site becomes subject to the MECT program.
Facilities at these sites will not be treated as new facilities which
have to purchase allowances to begin operation.
The commission adopts a revision to §101.352(b) which amends
the February 1 deadline requiring sites to hold a quantity of al-
lowances in their compliance account equal to or greater than
the previous compliance period’s NOx emissions. The revision
amends this deadline to March 1, paralleling existing language
in §101.354, Allowance Deductions. Adopted revisions to sub-
section (e) clarify that only new or modified facilities subject to
federal nonattainment new source review requirements, which
are not considered existing as defined in §101.350, may simul-
taneously use allowances to satisfy the correlating one to one
portion of offset requirements as provided in Chapter 116, Sub-
chapter B, Division 7, Emission Reductions: Offsets.
The commission adopts amendments to the figure in
§101.353(a) which defines the "X" reduction factor for fa-
cilities within an electric generating system as 0.00 for January
1, 2002 through March 31, 2003; 0.50 for April 1, 2003 through
March 31, 2004; and 1.00 on and after April 1, 2004. The
revision defines "X" for facilities subject to the emission speci-
fications under §117.206(c)(1)(A), (1)(B), (2)(A), (5), (8)(A)(i),
(8)(A)(ii), (8)(B), (9)(A)(ii), (10), or (11), Emission Specifications
for Attainment Demonstrations as 0.00 for January 1, 2002
through March 31, 2004; 0.47 for April 1, 2004 through March
31, 2005; 0.80 for April 1, 2005 through March 31, 2006; 0.93
for April 1, 2006 through March 31, 2007; and 1.00 on and
after April 1, 2007. This new schedule applies to those facilities
that are subject to an ESAD that is being modified through a
concurrent but separate rulemaking revision to Chapter 117
being published in this issue of the Texas Register. The new
schedule is intended to ensure that the amount of reduction in
allowances for years prior to April 2006 remains generally at the
same level as required prior to the Chapter 117 changes. The
modifications seen by facilities subject to those Chapter 117
changes would occur only in allowances beginning April 2006.
For all other facilities X is defined as 0.00 for January 1, 2002
through March 31, 2004; 0.389 for April 1, 2004 through March
31, 2005; 0.667 for April 1, 2005 through March 31, 2006; 0.778
for April 1, 2006 through March 31, 2007; and 1.00 on and
after April 1, 2007. This will maintain the existing schedule for
reduction in allowances from facilities subject to ESADs which
are not being modified in the concurrent Chapter 117 rulemak-
ing. The commission adopts new language in §101.353(a)
which allows facilities subject to the reduction factor outlined
under paragraph (3)(B) an alternative reduction factor schedule.
The adopted new language states that facilities subject to the
reductions factors under subparagraph (B) may elect to receive
no reduction in allowances through March 31, 2005 in exchange
for reducing emissions to ESAD levels by April 1, 2005 instead
of April 1, 2007. Adopted new language requires sites electing
to comply with the alternative reduction schedule to notify
the executive director by letter no later than April 1, 2003. In
addition, revisions to this section clarify the definition of variable
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LAHA, historical average activity level, as it pertains to facilities
which began operation after January 1, 1997. Revisions to
§101.353(g) clarify the number of calendar years available as
an alternative baseline period due to extenuating circumstances
and the deadline for submittal of an application for extenuating
circumstances. The word "calendar" is changed to the correct
spelling in §101.353(h).
The commission adopts new language in §101.354 requiring
that allowances be deducted for changes made after December
31, 2000 to a facility subject to an emission specification under
§117.206 or §117.475 which directly results in a NOx emissions
increase at a facility exempted from an emission specification un-
der §117.206 or §117.475. The deduction in allowances shall be
equivalent to the increase in NOx emissions. The new language
also requires that supporting documentation verifying the NOx in-
crease, such as form of fuel usage and emission factor data, be
included with the submittal of the ECT-1 Form on March 31 fol-
lowing each control period. This language is intended to prevent
facilities from avoiding emission reductions at ESAD facilities by
shifting emissions to another facility which is not an ESAD facil-
ity.
The commission adopts amendments to §101.356 which
revise the information required for allowance transfer and the
restrictions on banking and trading of unused allowances.
Adopted language in this section requires that the price paid
per allowance be included on the ECT-4 Form, Application for
Permanent Transfer of Allowance Ownership. Revisions to this
section also add language stating that all information regarding
the quantity and sales price of allowance transactions shall be
made immediately available to the public. The amendments
also add language which prohibits the banking or trading of
allowances issued prior to January 1, 2005, which are not
used for compliance during a control period, if allocated in
accordance with the alternative reduction factor schedule of
§101.353(a)(3)(C). This is to assure that those entities electing
the alternative schedule actually achieve their ESAD level by
2005. Subsection (c) has been modified to clarify that the
permanent transfer of allowance streams will take place on a
facility by facility basis, meaning that the allowance will always
be identified by the facility for which it was allocated. This
means that any future rule changes which would have covered
the original facility could result in the reduction of those sold
allowances even if they are no longer being used by that type
of facility.
In response to public comment, the commission has added a
new subsection (g) which establishes the procedures for the trad-
ing of rights to individual future year allocations. These trades
would also be based on a facility by facility basis, meaning that
the allowance will always be identified by the facility for which it
was allocated. This means that any future rule changes which
would have covered the original facility could result in the reduc-
tion of those sold allowances even if they are no longer being
used by that type of facility. The language in subsection (g) pro-
vides that trades involving future year allowances will be final-
ized around the time of the trade. However, the allowances will
not be added to the buyer’s account until it is confirmed in the
future year that the seller has sufficient allowances to sell. The
seller’s allowances for that year may be reduced due to noncom-
pliance in the previous year under §101.353(c) or by new rules
which reduce the allowances available to that account. In recog-
nizing the trade of future year allowances, the executive director
does not warrant that those future year allowances will actually
be available for use. The previous subsection (g) is re-lettered to

subsection (h) and the word "calendar" is changed to the correct
spelling in §101.353(h).
The commission adopts revisions to §101.360 adding new lan-
guage in subsection (a) to provide an allowance allocation to
new or modified facilities which were not in operation prior to
January 1, 1997 if the new or modified facility is of a facility cate-
gory that initially becomes subject to an ESAD under §§117.106,
117.206, or 117.475 after April 1, 2001; and either has submit-
ted an administratively complete permit application under Chap-
ter 116 within 90 days of the effective date of the ESAD, or has
qualified for a permit by rule under Chapter 106 and commenced
construction within 90 days of the effective date of the ESAD.
This provision only applies to facilities for which there was no
adopted ESAD prior to April 1, 2001 and does not include facil-
ities subject to ESADs which existed prior to April 1, 2001, but
were modified after that date. Examples of facility categories for
which there were not adopted ESADs prior to April 1, 2001 in-
clude stationary diesel engines and combustion facilities rated
less than ten megawatts which are authorized under a standard
permit for electric generating units. This amendment will allow
facilities under these facility categories, initially exempt from the
MECT because they were not targeted for NOx control under the
SIP, the opportunity to certify their level of activity, as authorized
by the executive director, and receive an allocation in order to
operate. For example, prior to October 18, 2001, combustion
facilities less than ten megawatts authorized under a standard
permit for electric generating units were not subject to an ESAD
requirement under Chapter 117, thus exempting those facilities
from the MECT. Effective October 18, 2001, an ESAD require-
ment for these combustion facilities was established and could
cause these facilities to now be subject to the MECT. Facilities
under this facility category would not have had the prospect of
becoming an "existing facility" under the MECT program through
the submittal of an administratively complete permit prior to Jan-
uary 1, 2001, or by commencing construction of a permit by rule
facility prior to January 1, 2001, and thereby securing an alloca-
tion for the facility under the MECT. This amendment to the rule
will allow these combustion facilities less than ten megawatts au-
thorized under a standard permit for electric generating units,
which may now be subject to the MECT, the opportunity to re-
ceive an allocation. The commission believes that the addition
of these facilities to the MECT, while slightly growing the cap on
NOx emissions, will not cause a deterioration in the HGA air qual-
ity because their inclusion in the ESAD requirements means that
their actual emissions will be decreasing, a benefit to air quality.
Revisions to subsection (b) clarify that an owner or operator of
a facility receiving allowances based on an allowable level of ac-
tivity shall submit an ECT-3 Form, Level of Activity Certification,
no later than 90 days from the end of the fifth year of operation,
certifying its level of activity for the chosen two consecutive cal-
endar year period. This revision further clarifies that the owner or
operator would receive no benefit of allowances allocated based
on the two consecutive years of actual operation until January 1
of the following control period.
Revised language under subsection (c) clarifies which facilities
shall certify their level of activity at sites or facilities that become
subject to this division on or after April 1, 2001 and the deadline
by which the certification shall be made. This amendment re-
quires a newly subject site or facility to submit the ECT-3 Form
within 90 days of the date the site or facility becomes subject
to the MECT, or within 90 days of the effective date of this rule,
whichever is later. Facilities for which a new ESAD is adopted
after April 1, 2001 shall be considered subject to the MECT as
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of the effective date of the new ESAD requirement. Sites that
currently have facilities with a collective design capacity of less
than ten tpy of NOx, which add facilities or increase capacity to
bring the collective design capacity to ten tpy or more shall be
considered subject upon start of operation of the newly added
ESAD facility.
Division 4
Section §101.370 contains the definitions to be used within Sub-
chapter H, Division 4. The commission amended the definition
of activity to add language that specifies that activity is measured
in units that have a direct correlation with the economic output
and emission rate of the source. The definitions of actual emis-
sions, area source, baseline activity, baseline emission rate, and
baseline emissions are amended to replace the terms "unit" or
"source" with the term "facility" to be consistent. The definition
of applicable emission point is deleted from the rule because the
term is obsolete. The definitions of baseline and baseline activity
are amended to clarify that emissions inventories are "used in a
SIP" instead of "for SIP determinations," and are also amended
to describe a facility’s actual level of activity based on actual data
averaged over any two consecutive calendar year period, includ-
ing or following the most recent year of emissions inventory used
in the SIP for the nonattainment area in which the facility is lo-
cated or year(s) subsequent to the SIP year. The definition of
baseline emissions is amended to clarify that the facility’s emis-
sions are averaged over any two consecutive calendar years in-
cluding and following the most recent year of emissions inven-
tory used in the state implementation plan or subsequent year(s)
which precede the emission reduction strategy or credit use pe-
riod. For facilities in existence less than 24 months or not having
two complete calendar years of data, a shorter time period of
not less than 12 months may be considered by the executive di-
rector. The definitions of discrete emission credit and discrete
emission reduction credit are amended to clarify that the credits
are measured in tenths of a ton. The definitions of emission re-
duction strategy, generator, most stringent allowable emissions
rate, permanent, strategy activity, strategy emission rate, sur-
plus, and user, are amended to add the words "facility or mobile"
before the word "source" because the definitions apply to both fa-
cilities and mobile sources. The term "DERCs" is replaced with
the term "discrete emission reduction credit." The definition of
mobile source baseline emission rate has been added for clarifi-
cation. The commission amended the definition of ozone season
to add the citation in 40 Code of Federal Regulations 58, Appen-
dix D which specifies the ozone seasons by geographic area.
The definition of surplus is amended to clarify that reductions
from facilities and mobile sources must be beyond any reduc-
tions relied upon for the SIP.
The following new definitions are added to §101.370. The def-
inition of facility is referenced to §116.10 where it is defined as
a discrete or identifiable structure, device, item, equipment, or
enclosure that constitutes or contains a stationary source. The
definition of site is referenced from §122.10 where it is defined
as the total of all stationary sources located on one or more con-
tiguous or adjacent properties, which are under common control
of the same person (or persons under common control). A new
definition for state implementation plan is added as a plan pro-
viding control strategies for attaining and maintaining a primary
or secondary NAAQS.

The commission adopts amendments to existing language in
§101.371 which replaces the term "source" with the terms "facil-
ity" and "mobile source," and removes references to "stationary"
in conjunction with the term "facility."
The adopted new §101.372 contains the general provisions for
the Discrete Emission Credit and Trading Program. This sec-
tion is restructured to improve readability by organizing the rule
language to follow a process of identifying applicable pollutant
types, eligible generator categories, general discrete emission
credit requirements, protocols for quantifying identified reduc-
tions, and the geographic limitations for generating and using
discrete emission credits. In response to comment, new subsec-
tion (a) is amended to match adopted language in §101.302(a).
The new subsection (b) clarifies that it is applicable to eligible
generator categories which would continue to allow facilities (in-
cluding area sources), mobile sources, and facilities (including
area sources) or mobile sources associated with agencies un-
der §101.30, to be eligible to generate discrete emission cred-
its. The new subsection (c) relocated and amended existing lan-
guage from §101.372(b)(1) to clarify that to be creditable as a
DERC, the facility’s annual emissions prior to the reduction strat-
egy must have been reported or represented in the emissions in-
ventory used for the SIP. Rule language governing protocols for
quantifying reductions to be certified as discrete emission cred-
its was relocated from §101.373 to §101.372 and amended to
address EPA concerns. The commission will maintain a web
site where all quantification protocols will be posted. Proposed
protocols will be posted for 30 days to receive public comment.
At the end of this period the protocol will be sent to EPA along
with comments. EPA will have 45 days to approve or disapprove
the protocol. Any protocols disapproved will not be available for
use with this division. Subsection (e) clarifies the requirements
for certifying discrete emission credits. Existing language from
§101.372(e)(5) is relocated and amended to clarify that the ap-
plicant will be notified in writing if the executive director denies
the discrete emission credit notification and may submit a re-
vised discrete emission credit notification in accordance with the
requirements of this division. New language in subsection (f)
prohibits the use of NOx discrete emission credits within the cov-
ered attainment counties, as defined in §115.10, Definitions, if
the discrete emission credits were generated outside of the cov-
ered attainment counties. In addition, new language under sub-
section (f) prohibits the use of VOC and NOx discrete emission
credits within any of the covered attainment counties, as defined
in §115.10, if the discrete emission credits were generated out-
side of these covered attainment counties or certain nonattain-
ment areas. For simplification, subsection (l) consolidates ex-
isting requirements defining the generator’s and user’s compli-
ance burden. A new subsection (m) is adopted that states that
the owner or operator of a discrete emission credit shall be the
owner or operator of the facility or mobile source where the credit
is generated unless certain conditions exist. Examples of those
conditions would include cases where the cost of generating the
credit is incurred by someone other than the owner or operator,
or the owner or operator does not have the potential to gener-
ate the minimum credit needed for transactions (one-tenth of a
ton). For example, if an entity implements a mobile source strat-
egy that would reduce emissions from cars in the public fleet, the
executive director may assign the reduction credits to that entity
instead of the individual car owner or operator, if the entity bears
the cost of the strategy and the strategy will not achieve one-
tenth of a ton reduction on an individual vehicle. The commis-
sion adopts this amendment to provide an incentive for strategies

28 TexReg 90 January 3, 2003 Texas Register



which must be implemented on a large scale in order to achieve
measurable reductions.
The commission adopts a new §101.373 which contains require-
ments for DERC generation and certification. A new subsection
(a) contains new language outlining the methods to generate
DERCs and relocated existing language describing the methods
that are not acceptable for DERC generation. New language pro-
hibits generation of DERCs from the shifting of emissions from
one facility to another facility at the same site. The new lan-
guage also prohibits the generation of DERCs from specific re-
ductions funded through local, state, or federal programs unless
specifically allowed under that program. Also prohibited are re-
ductions from a facility subject to Division 3 or reductions from
shutdown of a facility which did not have emissions reported or
represented in the most recent emission inventory used in the
SIP. Adopted new subsection (b) relocates and amends exist-
ing language describing DERC calculation. The language clari-
fies the variables used to calculate DERC generation. The new
adopted subsection (c) identifies the requirements for certifying
reductions as DERCs. Existing language identifying an appli-
cation for DERC certification is relocated to this subsection and
amended to require the application to include a signed DEC-1
Form, Notice of Generation and Generator Certification of Dis-
crete Emission Credits, along with supporting documentation in
order to be deemed complete.
The commission adopted a new §101.374 which relocates the
existing language from §101.373 identifying the requirements
for MDERC generation and certification. New language under
the adopted subsection (a) prohibits generation of MDERCs
from reductions funded through local, state, and federal pro-
grams unless specifically allowed by that program. The adopted
new subsection (c) identifies the requirements for certifying
reductions as MDERCs. Existing language identifying an appli-
cation for MDERC certification is relocated to this subsection
and amended to require that the application include a signed
MDEC-1 Form along with supporting documentation in order to
be deemed complete.
The adopted new §101.376 contains existing requirements
found in §101.373 for discrete emission credit use. The
new §101.376(b)(1)(A) amends existing language from
§101.373(f)(6)(A)(i) limiting permitted facilities using discrete
emission credits to exceed their permitted allowables to
only ten tons for NOx. The commission is also clarifying in
§101.376(c)(3)(C) that DERCs cannot be used in place of
either state-required or federally-required best available control
technology. In response to comment, when DERCs are used
in lieu of allowances, as allowed under §101.356(g) of this title
(relating to Allowance Banking and Trading), the use is not
restricted to the limitations of §106.261(3) or (4) or §106.262(3)
and the language is clarified to specify that the increase refers
to increases over authorized levels of emissions as opposed
to rule restrictions. The new equations in subsection (d)(2)(A)
will be used to calculate the amount of discrete emission
credits needed to exceed the maximum 30-day rolling average
emission cap or maximum daily cap for facilities operating under
a system or source cap. A new equation in subsection (d)(2)(B)
will be used to calculate the amount of discrete emission credits
needed to comply with the requirements found in Chapters
114, 115, and 117. A new equation in subsection (d)(2)(C) will
be used to calculate the amount of discrete emission credits
needed to exceed a permit allowable for up to 12 months within
any consecutive 24-month period. In response to comment,
the phrase "as applicable" is added to the equations’ variable

definition to clarify that only the equation from the applicable
section should be used to determine the Hi and Ri. New equa-
tions in subsection (e)(2)(A) and (B) will be used to calculate
the amount of discrete emission credits used.
The commission adopts new §101.378 which relocates exist-
ing language from §101.372 and §101.373 which describes the
credit registry, the life of credits, and trading requirements. The
adopted new language requires the credit registry to assign a
unique certificate and certificate number verifying the amount of
discrete credits generated.
The adopted new §101.379 relocates existing language in
§101.374 requiring the executive director to review the discrete
emission credit program every three years. New language is
adopted that requires the executive director to make available,
to EPA and the general public, reports on the amount of
discrete emission credits generated, used, and traded under
this division.
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the rulemaking action in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the action is not subject to
§2001.0225 because it does not meet the definition of a "ma-
jor environmental rule" as defined in that statute. A "major en-
vironmental rule" means a rule, the specific intent of which is to
protect the environment or reduce risks to human health from en-
vironmental exposure and that may adversely affect in a material
way the economy, a sector of the economy, productivity, compe-
tition, jobs, the environment, or the public health and safety of
the state or a sector of the state. The amendments to Chapter
101 are not intended to protect the environment or reduce risks
to human health from environmental exposure to air pollutants;
although, the underlying banking program is intended to achieve
these goals. The amendments themselves are generally proce-
dural and programmatic changes to the banking rules to improve
readability and to clarify the existing program. The substantive
changes which are adopted are meant to provide flexibility and
to provide a mechanism for EPA approval of certain protocols.
There is the potential for a small number of sources to become
subject to the MECT program as a result of changes to the appli-
cability language. Incorporation into this program should provide
flexibility for these sources in meeting Chapter 117 requirements.
None of these revisions place additional financial burdens on the
regulated community. Therefore, the adopted rules do not affect
in a material way the economy, a sector of the economy, produc-
tivity, competition, jobs, the environment, or the public health and
safety of the state or a sector of the state.
As defined in the Texas Government Code, §2001.0225 only ap-
plies to a major environmental rule, the result of which is to: ex-
ceed a standard set by federal law, unless the rule is specifically
required by state law; exceed an express requirement of state
law, unless the rule is specifically required by federal law; ex-
ceed a requirement of a delegation agreement or contract be-
tween the state and an agency or representative of the federal
government to implement a state and federal program; or adopt
a rule solely under the general powers of the agency instead of
under a specific state law. This rulemaking does not meet any of
these four applicability requirements of a "major environmental
rule." Specifically, the banking and cap and trade systems were
revised by this adoption in order to provide flexibility in meeting
the ozone NAAQS set by the EPA under 42 United States Code
(USC), §7409, and therefore meet a federal requirement. This
rulemaking action does not exceed an express requirement of
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state law or a requirement of a delegation agreement, and was
not developed solely under the general powers of the agency,
but was specifically developed to meet the NAAQS established
under federal law and authorized under Texas Health and Safety
Code (THSC), §§382.011, 382.012, and 382.017, as well as un-
der 42 USC, §7410(a)(2)(A).
The commission invited public comment on the draft regulatory
impact assessment, but received no comment.
TAKINGS IMPACT ASSESSMENT
Promulgation and enforcement of these rules will not burden pri-
vate real property. The adopted revisions to these programs
would provide flexibility in meeting the ozone NAAQS set by the
EPA under 42 USC, §7409. The new sections do not affect pri-
vate property in a manner which restricts or limits an owner’s
right to the property that would otherwise exist in the absence of
a governmental action. Additionally, the credits and allowances
created under these rules are not property rights. Consequently,
these adopted sections do not meet the definition of a takings un-
der Texas Government Code, §2007.002(5). Although the rule
revisions do not directly prevent a nuisance or prevent an im-
mediate threat to life or property, the underlying banking pro-
gram does prevent a real and substantial threat to public health
and safety, and partially fulfill a federal mandate under 42 USC,
§7410. Specifically, the emission limitations and control require-
ments within this program were developed in order to meet the
ozone NAAQS set by the EPA under the 42 USC, §7409. States
are primarily responsible for ensuring attainment and mainte-
nance of the NAAQS once the EPA has established them. Under
42 USC, §7410 and related provisions, states must submit, for
approval by the EPA, SIPs that provide for the attainment and
maintenance of NAAQS through control programs directed to
sources of the pollutants involved. Therefore, the purpose of this
rulemaking action is to revise programs which provide flexibility in
meeting the ozone NAAQS set by the EPA under 42 USC, §7409.
Consequently, the exemption which applies to these rules is that
of an action reasonably taken to fulfill an obligation mandated by
federal law. Therefore, these revisions will not constitute a tak-
ings under Texas Government Code, Chapter 2007.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission reviewed the rulemaking action and found that
the action is identified in Coastal Coordination Act Implementa-
tion Rules, 31 TAC §505.11, or will affect an action/authorization
identified in Coastal Coordination Act Implementation Rules, 31
TAC §505.11, and will, therefore, require that applicable goals
and policies of the Texas Coastal Management Program (CMP)
be considered during the rulemaking process.
The commission’s preliminary consistency determination for
these adopted rules in accordance with 31 TAC §505.22 found
that the rulemaking is consistent with the applicable CMP goal
to protect and preserve the quality and values of coastal natural
resource areas (31 TAC §501.12(1)) and the policy which
requires that the commission protect air quality in coastal areas
(31 TAC §501.14(q)). The rulemaking action reorganizes those
sections of Chapter 101 concerning emission credits and en-
sures that emission credit generation and use is consistent with
EPA protocols. No new emissions are authorized by this action;
therefore, the rulemaking is consistent with the applicable CMP
goal and policy.

The commission invited public comment regarding the consis-
tency of the proposed rules with the CMP, but received no com-
ment.
EFFECT ON SITES SUBJECT TO THE FEDERALOPERATING
PERMITS PROGRAM
Because Chapter 101 contains applicable requirements under
Chapter 122, Federal Operating Permits, owners or operators
subject to the Federal Operating Permit Program must, consis-
tent with the revision process in Chapter 122, revise their oper-
ating permits to include the revised Chapter 101 requirements
for each emission unit at their site affected by the revisions to
Chapter 101.
HEARINGS AND COMMENTERS
Public hearings for this rulemaking were held on July 18, 2002,
in Austin; on July 22, 2002, in Houston; and on July 22, 2002,
in Channelview. The comment period closed on July 22, 2002.
The following persons provided written and/or oral comment:
Clark, Thomas & Winters on behalf of the Association of Texas
Intrastate Natural Gas Pipelines (ATINGP); Dow Chemical Com-
pany (Dow); Emission Credit Brokers (ECB); EPA; Bracewell &
Patterson, LLP, on behalf of El Paso Electric Company (EPE);
Galveston-Houston Association for Smog Prevention (GHASP);
Kaneka Texas Corporation (Kaneka); Kinder Morgan (KM);
Bracewell & Patterson, LLP, on behalf of Louisiana-Pacific Cor-
poration (LP); NATSOURCE, LLC (NATSOURCE); BakerBotts,
LLP, on behalf of Texas Industry Project (TIP); Lubrizol Corpo-
ration (Lubrizol); Sierra Club - Houston Regional Group (Sierra-
Houston); Harris County Public Health and Environmental
Service, Pollution Control Division (HCPC); and TXU Business
Services on behalf of TXU Generation Company, LP (TXU). In
addition to its comments, KM endorsed the comments submitted
by TIP and Texas Oil and Gas Association (TXOGA) although
the commission did not receive comments from TXOGA by the
close of comment date, and ATINGP.
RESPONSE TO COMMENTS
LP, Kaneka, and TXU expressed general support of the proposal,
while Sierra-Houston and GHASP expressed general opposition
to the proposal. ATINGP, Dow, EPA, EPE, Kaneka, KM, LP, NAT-
SOURCE, TIP, and TXU suggested changes and/or stated con-
cerns regarding the rule language.
TIP supported the effort to simplify the language of Chapter
101, Subchapter H, Divisions 1 and 4 and to make the divisions
consistent with one another. TIP noted the following incon-
sistencies: inconsistent use of "and/or" in §101.302(a)(1) and
§101.372(a)(1); missing clause between §101.372(a)(2)(A)(iii)
and §101.302(a)(2)(A)(iii); unnecessary differences in the credit
certification requirements in §101.302(e) and §101.372(e);
inconsistent language regarding recordkeeping requirements
in §101.302(g) and §101.372(h); no "compliance burden and
enforcement" provision in the ERC rule as in §101.372(l);
unnecessary difference between the "life of an emission
credit" provisions in §101.309(b) and §101.378(b); and the
appearance of "credibility review" provisions only in ERC rules,
§101.309(b)(4) and (c).
The commission revised §101.372(a)(1) to make the language
consistent with §101.302(a)(1) based on this comment. Urban
airshed modeling which demonstrates that one ozone precursor
may be substituted for another must be approved by the execu-
tive director and the EPA before reductions in one pollutant may
be used to meet the requirement for another pollutant.
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The commission included the missing language from
§101.302(a)(2)(A)(iii) in §101.372(a)(2)(A)(iii) to make the
rules regarding substitution of one air pollutant for another
consistent between Division 1 and Division 4.
The commission added new language to §101.302(e) to clar-
ify that applications for emission credit certification shall be re-
viewed for creditability and certified by the executive director, ap-
plicants shall be notified in writing of an executive director denial
for certification, and to prohibit the certification of emissions ex-
ceeding an allowable emission limit. The commission also elimi-
nated language from §101.302(e) and §101.372(e) regarding the
assignment of unique certificate numbers as this language is du-
plicated in §101.309(a) and §101.378(a).
The commission revised §101.302(g) to require a generator of
emission credits to maintain records of all notices and backup
information submitted to the registry for a minimum of five years.
The commission revised §101.302 to add a "compliance bur-
den and enforcement" provision based on this comment, and
changed the "compliance burden and enforcement" provision un-
der §101.372 to remove obsolete citations.
The commission has not revised §101.309(b) or §101.378(b),
because emission credits are a continuous source of emissions,
and it would be difficult to incorporate the unlimited life for
emission credits into the state’s long-term air quality planning
process. Such an approach could create uncertainties in the
ozone control strategy and possibly delay attainment. Because
the use of discrete emission credits only temporarily increases
emissions, providing an unlimited life encourages companies to
implement control strategies. If discrete emission credits had an
expiration date, companies might attempt to find uses for their
own credits prior to the expiration date. Given an indefinite life,
there is no pressure on the company to capitalize on its discrete
emission credits. Consequently, some discrete emission credits
may never be used, resulting in an overall improvement in air
quality.
The commission has not revised the rules to add credibility re-
view provisions to sections other than §101.309(b)(4) and (c).
Emission credits must be surplus at the time of generation and
at the time of use. Therefore, emission credits may undergo a
credibility review at any time prior to their expiration or use to
determine whether the reduction remains surplus to current ap-
plicable requirements. Discrete emission credits are generated
over a discrete time period and certified after the reduction is
made. Therefore, discrete emission credits are only required to
be surplus to the applicable requirements in effect at the time of
generation and are not subject to any future creditability reviews.
Dow referenced §101.302(h) and §101.356(f)(3) and asked what
would be the disclosure requirement if credits or allowances were
transferred in exchange for raw material, other commodity, or
emissions of another criteria pollutant. Dow commented that im-
mediate public disclosure should be limited to sales price only.
The rules have not been revised based on this comment. The
inclusion of sales price information is necessary to give the com-
mission accurate market information on credits and allowances
for reports and audits due to the EPA. In addition, the commis-
sion publicly discloses credit and allowance prices to help pro-
mote a fair marketplace for all participants. For trades involving
the exchange of raw materials, commodities, or other emissions,
the commission recommends that a current market value be as-
sessed for that material, commodity, or emission at the time of
the transaction and reported as the sales price.

Dow commented that §101.302(a) refers to VOC and NOx, while
§101.372(a) includes SO2, PM10, and CO and asked if the cita-
tions should be consistent. Dow also commented that SO2, PM10,
and CO should be allowed as credits.
The rules have not been revised based on this comment. The in-
tent of the ERC program is to provide a mechanism for certifying
and trading reductions in ozone precursor pollutants to satisfy
the offset requirements under the Federal Clean Air Act (FCAA),
as codified in 42 USC, §§7401 et seq., for new major sources or
modifications to existing major sources in ozone nonattainment
areas. The FCAA only requires that emissions of a criteria pollu-
tant be offset if the area is designated as nonattainment for that
criteria pollutant. At this time, the Beaumont-Port Arthur (BPA),
Dallas-Fort Worth, and HGA areas are the designated nonat-
tainment areas for ozone that are required to offset increases
in ozone precursor pollutants only. Alternatively, the DERC pro-
gram allows for a different type of use which might involve pollu-
tants other than the nonattainment pollutants.
HCPC commented that the proposed §101.302(f) should be re-
stricted to the use of emission credits generated within the inter-
national border area in Mexico.
The commission revised the rule in response to this comment.
The commission believes the legislature intended that Senate
Bill (SB) 1561 of the 77th Texas Legislature, 2001, applies to the
border area because the statute amended THSC, §382.0172.
The commission will restrict the use of this rule to facilities within
100 kilometers of the Texas - Mexico border. This is consistent
with the definition of the border area contained in the 1983 La
Paz Agreement. El Paso is currently the only nonattainment area
on the international border with Mexico and is designated nonat-
tainment for three criteria pollutants: ozone, CO, and PM10.
EPE commented that §101.303 contains language prohibiting
the generation of ERCs from the shutdown of facilities that did
not have emissions reported in the most recent emissions inven-
tory used in a SIP. This would disallow such reductions in Ciudad
Juarez, as facilities in this city are not accounted for in any SIP.
EPE expressed a belief that such reductions should be credited
because the contribution of emissions from Juarez are recog-
nized as a significant contributor to El Paso’s nonattainment sta-
tus through FCAA- required demonstrations that El Paso would
be in attainment if not for emissions outside the United States.
EPE recommended that language be added to §101.303 to al-
low credit for these emission reductions.
The rules have not been revised based on this comment. The
intent of §101.303(a)(2)(C) is to ensure that "emission credits"
generated from the shutdown of facilities be surplus to the SIP.
This requirement prevents emissions which were not accounted
for in the SIP model to be reintroduced at a later date as new
emissions via an emission credit. SB 1561 amended THSC,
§382.0172 to "authorize the use of emission reductions gen-
erated outside the United States to satisfy otherwise required
emission reduction requirements." It is not the intent of the com-
mission, however, to register emission reductions created out-
side the authority of the State of Texas as emission credits; thus,
these reductions may not be required to meet all specific require-
ments of an emission credit.
Dow asked how long the approval process is after registration as
referenced in §101.309(d)(2), and commented that a time limit
should be specified in order to facilitate trading.
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The rule was not revised based on this comment. Realizing the
fluidity of the market, the commission makes every effort to ex-
pedite approval of credit transfers and does not see a need to set
regulatory deadlines for the completion of approvals. Likewise,
the commission currently has no regulatory deadlines which gov-
ern the processing time for a permit change of ownership. In
cases where applicants for credit transfers have identified time
constraints, the commission has worked to approve and issue
the transfer within those time limitations. Historically the pro-
cessing time for approval of an application for credit transfer has
averaged 14 days. The commission will remain committed to
serving the needs of the emissions banking and trading partici-
pants and process credit transfers as expeditiously as possible.
LP supported the proposed alternative reduction factor sched-
ule in the proposed §101.353(a)(3)(C), but requested that the
commission consider changing the emission reduction delay
date from March 31, 2004 to March 31, 2005 in order to be
consistent with the date in §101.353(a)(3)(B). Dow referenced
§101.353(a)(3)(C) and §101.356(d)(2), commenting that the
banking of allowances should reflect the highest reductions
required at the time the allowances were generated. Dow asked
why a source must install and operate control devices even if it
is to shutdown the year following the control installation.
The commission revised the rule, which has been renumbered
to §101.353(a)(3)(D), because the language in the proposed
§101.353(a)(3)(C) contained a typographical error. The intent
of this rule is to allow a delay in allowance reduction until April
1, 2005, not 2004. This language will allow facilities, which
may cease to operate, the flexibility of avoiding the economic
expenditure of additional pollution controls while preserving the
emission reductions targeted within a SIP. A facility operating
under this alternative reduction schedule would be allowed to
bank and trade allowances beginning January 1, 2005.
TIP, ATINGP, Solutia, and KM commented that the commission
is considering modifying the ESADs in the HGA nonattainment
area to reflect a smaller reduction in NOx emissions. The
commenters stated that the commission should retain two sets
of ESAD-based allowance reduction factors in §101.353(a),
because sources that would not be subject to the proposed
modification of the ESAD rates would still have to make reduc-
tions at a greater rate with a subsequent loss of allowances in
the years 2004 - 2006.
The commission agrees with these comments, and revised
§101.353(a)(3) accordingly. The revised language includes a
new schedule in §101.353(a)(3)(B) for facilities with modified
ESADs and the existing schedule in §101.353(a)(3)(C) for
facilities whose ESADs did not change.
TIP, Natsource, and an individual commented that §101.356(c)
should be modified to allow the transfer of allowances from one
person to another for individual future years as opposed to the
permanent transfer of a year-to-year stream of allowances. TIP
stated that several members expressed an interest in receiving
individual future years of allowances; and their alternative, in
the absence of individual year transfers, is to purchase the al-
lowances conditioned on the future deposit and registration of
the allowances in the seller’s account.
The commission agrees and revised the §101.356(c) accord-
ingly. The commission has several concerns regarding futures
trading. First, the selling of allowances for future years could cre-
ate an expectation on the part of the buyer that those allowances
will exist at a certain level in that future year. In actuality, many

things could result in the loss of some or all of those allowances.
For example, the commission could change the MECT program
in a way that reduces the value of those allowances in order to
provide additional emission reductions needed for SIP purposes.
Also, like streams of allowances, future year allowances will be
linked to the original facility which generated the allowance. If
a rule is passed which would require additional reductions from
that originating facility, the associated allowances could be re-
duced accordingly. Additionally, there is always the possibility
that the commission could cancel the MECT program altogether
making the future year allowance worthless. The future year al-
lowance could also be reduced by the seller’s compliance in the
previous year. Although the future year trade is recognized ear-
lier, the placement of allowances into the buyer’s account will
not be done until after the seller’s account is reconciled for the
previous year. The trade is subject to reduction if the seller’s
account does not contain the allowances sold. The risk of re-
duced allowances rests on the buyer; the commission and exec-
utive director do not warrant the existence of allowances in the
future simply by recognizing a future year trade. The commis-
sion is also concerned about the amount of staff resources that
will be needed to track future year trades. The commission will
continue to monitor the resource demand of this portion of the
program and may end futures trading if it becomes too resource
intensive.
TIP and Dow commented that the commission should issue al-
lowances for multiple years into the future to facilitate trading of
future allowances. TIP stated that the process of transferring
rights to future allowances is accomplished through the transfer
of all or a portion of a "level of activity" expressed in heat input
and not the allowances themselves. TIP further stated that the
commission is reluctant to approve transfers of actual allowances
until they are deposited into the seller’s account and that this
procedure is intended to prevent overdrafts on the seller’s ac-
count in the event the allocation formulas are changed. TIP ex-
pressed a belief that this procedure hinders the market for fu-
ture allowances and recommends that future-year allowances be
deposited into compliance accounts for five consecutive control
periods and that trades of future year allowances be registered
and certified with immediate transfer to the buyer’s account upon
certification. This would be consistent with trading programs cur-
rently in operation in Los Angeles and the northeastern states.
The commission has not revised the rules based on these com-
ments. The commission has presented various trading mech-
anisms which it believes will facilitate a healthy marketplace,
while providing the necessary flexibility with which companies
may choose to meet their allocation. Allocation of allowances on
a yearly basis provides the commission the necessary flexibility
to adjust attainment plans based on air quality monitoring and
the effects of existing rules and policies. Allocation on a yearly
basis also provides the commission an enforcement mechanism
for facilities whose actual emissions exceed the allowances in
their compliance account through the reduction of subsequent
yearly allocations. The commission disagrees that allocation on
a yearly basis hinders the market for trading future allocations,
as there is currently an active market for future allowances based
on private agreements.
TIP commented that the proposed language, which is meant
to prevent the shifting of emissions from ESAD-applicable to
non-ESAD facilities, is too broadly worded. TIP stated that the
language, as worded, would apply to any emission increases at
non-ESAD facilities which are connected in any way to a change
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at an ESAD facility. TIP used the example of an increase in pro-
duction at an ESAD facility which results in more waste gas being
transferred to a flare, which is a non-ESAD facility. The proposed
language would require that allowances to the ESAD facility be
reduced. TIP stated that the effect of this is an unintended cap
on non-ESAD facilities. TIP suggested language which would
narrow this requirement to situations where emissions are actu-
ally redirected to a non-ESAD facility.
The commission has not revised the rules in response to these
comments. The intent of this rule language is to prevent the
shifting of existing emissions from ESAD-subject facilities to non-
ESAD facilities for the purpose of generating a reduction and cre-
ating excess allowances under the cap and trade program. For
example, a boiler subject to the cap and trade program is fueled
by natural gas and a waste stream. After December 31, 2000,
the waste stream is routed to a flare and the boiler is fueled only
by natural gas. The boiler emissions decrease due to the cleaner
fuel being burned. Conversely, the NOx emissions from the flare
increase due solely to the increase in throughput from flaring the
waste stream. In this scenario, allowances would be deducted
from the boiler’s allocation equivalent to the direct NOx increase
at the flare. The commission does not intend to cap emissions
on non-ESAD facilities or deduct allowances for the downstream
effects due to process changes or increases in production.
TIP recommended that the commission add provisions to the
MECT rules, which would allow non-ESAD facilities to opt-in
to the program. As an alternative, TIP urged the commission
to allow the conversion of ERCs generated after December 1,
2000 into MECT allowances. Without this conversion ability, TIP
stated that there is no incentive to seek emission reductions at
non-ESAD facilities.
The commission has not revised the rules in response to these
comments. In modeling for the HGA attainment demonstration,
banked NOx emission reduction credits generated prior to De-
cember 1, 2000 were accounted for as emissions which would
re-enter the airshed. In contrast, the commission had no way
of predicting the generation of future emission reduction credits
and therefore could not include them in this modeling exercise.
The use of ERCs, which were not included in the SIP attain-
ment demonstration, would serve to increase the cap level and
be detrimental to the HGA attainment demonstration. Facilities
not subject to the MECT have the ability to certify and bank re-
ductions in NOx as DERCs, which then can be converted and
used as an allowance under the cap and trade program. In addi-
tion, non-ESAD facilities are able to certify and bank reductions
under the ERC program which will be necessary to offset new
major sources and major modifications to existing sources. This
should provide sufficient incentive to seek emission reductions
at non-ESAD facilities.
TIP commented that §101.373(a)(2)(J) prohibits the classifica-
tion of emission reductions at ESAD facilities from being classi-
fied as DERCs. TIP expressed a belief that this provision should
be modified to apply to only emission reductions made prior to
January 1, 2002.
The commission has not changed the rule in response to this
comment. Any reductions made at facilities subject to the MECT
program after January 1, 2002 will be seen as excess allowances
for that facility. The commission evaluated the generation of
DERCs by facilities subject to the cap and trade program af-
ter January 1, 2002 and believes that, due to their indefinite
bankable life, reductions certified as DERCs, instead of remain-
ing excess allowances, would eventually reappear as emissions

and exceed the final level of the NOx emissions cap. Addition-
ally, those DERCs which were created prior to January 1, 2002
should have been reported to the commission months ago un-
der §101.373(c). So there should be no more DERC generation
certifications for ESAD facilities from this point forward.
TIP commented that §101.376(c)(4) prohibits using DERCs to
exceed an emission limitation in §106.261 or §106.262. This
provision could be misinterpreted to prohibit an increase beyond
any regulatory limit, such as a MECT or system cap, even if the
increase results in an emission level below the facility’s permitted
maximum.
The commission revised the rule based on this comment. The
purpose of restricting DERC use to the emission limits outlined
under the permits by rule contained in §106.261 and §106.262
is to ensure that the emissions increases associated with the
use of DERCs are protective of public health. The commission
agrees that the prohibition of DERC use in excess of the limi-
tations outlined under these permits by rule applies to the au-
thorized emission rate for a facility, not necessarily the amount
of allowances that a site may possess or use and has clarified
the rule accordingly. In addition, allowances do not constitute an
authorization to exceed an annual emission limitation authorized
under Chapter 116, Subchapter B. For example, a site may pos-
sess allowances in excess of an annual permit allowable limit but
is not authorized, solely through possession of the allowances,
to emit above that annual permit allowable. Should a site sub-
ject to the MECT program want to exceed an authorized annual
emission limit, an amount of DERCs must be retired to cover the
allowable exceedance, as well as an amount of allowances to
cover the actual emissions associated with the exceedance. The
commission modified §101.376(c)(4) to clarify that this limitation
is not applicable to DERCs used for the purposes of compliance
with Division 3.
EPA commented that the proposed rules are silent on the public
notice requirements for emission quantification protocols prior
to their submittal to EPA for approval. EPA expressed an un-
derstanding that the commission would use the internet to allow
public participation in the ERC, DERC, and MDERC protocol ap-
proval process, but recommended that internet notice be used as
a supplement to print publication to accommodate the public that
does not have easy internet access.
The commission has not changed the rules in response to this
comment. The commission believes that posting of proposed
protocols on the internet is superior public notice because pub-
lic internet access is widespread, including at public libraries; the
posting will remain available continuously; and the posting will be
easily located from the commission’s internet web site. The inter-
net posting can also be more detailed and comprehensive than a
newspaper publication and has the advantage of being available
statewide. Newspaper publication is expensive and the commis-
sion believes that wider public circulation can be achieved for
significantly less cost using the internet. A newspaper notice is
generally required for one printing and only in the geographic
area of the first application for use. The next use of protocol
might be across the state but would require a new notice in that
area. For this type of notice, internet notice is clearly more ef-
fective.
Dow commented that the commission should clarify
§101.309(c)(1). Dow stated that the EC-2 Form, Re-re-
view of Emission Credits, implies that an interested party is
the owner of the credits, and also stated that the rule citation
refers to any interested party. Dow asked if the commission
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intended that anyone could make such a request, and whether
the commission would document the result so future reviews
are not necessary. Dow also asked if such a review applied to
DERCs and allowances.
The commission has not changed the rule, because the intent
of the rule is to allow any interested party to request a re-re-
view through submittal of an EC-2 Form, including potential buy-
ers who are not yet the owner. Emission credits are required
to be surplus at the time of generation and at the time of use,
and therefore, may be reviewed to determine credibility at any
time prior to expiration or use. For credits that have recently un-
dergone a re-review, the commission will first determine if there
are any new or revised requirements applicable to the generat-
ing facility since the last date of re-review. If no new or revised
requirements are found, then the emission credits are deemed
creditable. If new or revised requirements are found, then the
emission credits will undergo a complete re-review. The com-
mission intends to list the date of the last re-review on the emis-
sion credit registry to assist interested parties in determining the
potential for devaluation of an emission credit certificate. Dis-
crete emission credits are not subject to this creditability review
process, because credit is only given for a reduction made ret-
rospectively and only required to be surplus to the requirements
in effect at the time of generation.
Dow supported the change in §101.376(b)(2).
The commission appreciates this support.
Dow commented that the terms Hi and Ri in §101.376(d)(2)(A)(i)
are confusing and the word "actual" should be removed from
both.
The commission agrees that the terms are confusing, but not
does not agree that the word "actual" should be removed. The
Hi and Ri variables represent the actual measured level of activ-
ity and emission rate used to determine the system cap or the
source cap, and are to be certified by the company as required in
Chapter 117 when the system or source cap is established. The
commission added the term "as applicable" to both definitions to
indicate that calculations will be based on the applicable rule.
EPE commented that it is currently involved in a program to re-
duce emissions from open-top brick kilns in Ciudad Juarez. This
program has been recognized for its innovation by the Texas
Council on Environmental Technology, which issued a prelimi-
nary grant of $225,000 to support the program. EPE commented
that §101.303 contains language that prohibits the generation of
reductions generated through the use of state or federal funds,
and while these funds are not essential to the success of the
project, they would allow the more rapid conversion of some kilns
to the new technology and a corresponding decrease in emis-
sions. EPE suggested rewording the rules to only prohibit the
specific reductions funded directly through such programs.
The commission revised the rules based on this comment. The
intent of this restriction is to prohibit specific reductions that were
directly funded by state, federal, or local funds from certification
as an emission credit, or from using that specific reduction in lieu
of an emission credit. Some state, federal, or local programs,
such as the Texas Emission Reduction Program and congestion
mitigation air quality funding, have committed the reductions they
fund specifically to SIP strategies. If these reductions were addi-
tionally granted emission credit for that same specific reduction,
the reduction would result in "double counting." The intent of this
language is not to restrict the generation of emission credits or
reductions to be used in lieu of emission credits from facilities

retrofitted with the same control technology or reduction strategy
where generation of those reductions is funded privately. Addi-
tionally, credit may be simultaneously granted if specifically al-
lowed by the funding program.
Kaneka supported what it perceived to be the intent of
§101.354(e), but commented that the first sentence lacks a
predicate. Kaneka stated that the first sentence should state
that facilities not subject to an emission specification in §117.206
or §117.475 shall receive allowances for emission increases
resulting from modifications made after December 21, 2000.
The commission revised the rule to correct the grammatical er-
ror. However, the commission disagrees with Kaneka’s interpre-
tation of this rule. The intent of this rule language is to prevent
the shifting of existing emissions from ESAD- subject facilities
to non-ESAD facilities for the purpose of generating a reduction
and creating excess allowances under the cap and trade pro-
gram. Allowances will not be allocated to facilities which are not
subject to an ESAD requirement and, therefore, are not subject
to the cap and trade program.
TXU commented that the definition of "N" in §101.376(d)(2)(A)(i)
should refer to the total number of emission units in the sys-
tem cap, and also noted that the summation sign is missing in
§101.376(d)(2)(A)(ii).
The commission agrees and revised §101.376(d)(2)(A)(i) and (ii)
accordingly.
Lubrizol opposed the potential reevaluation of MDERCs based
on increased accuracy of subsequent test protocols. Lubrizol
expressed a belief that potential fluctuation in value not only af-
fects the usefulness of MDERCs currently held, but would also
make them less attractive as a compliance tool. In either case,
the trading of MDERCs would be inhibited due to uncertainty of
their value.
When certifying and generating MDERCs, the commission will
uphold all EPA approved testing and certification requirements.
New MDERC quantification protocols must be approved by the
commission and EPA. The commission is committed to work-
ing with EPA to resolve any deficiencies in new MDERC pro-
tocols prior to the protocol being used. This review procedure
will ensure that all quantifications of credit are reliable before
they are placed into the commission’s discrete credit registry.
In general, it is not the practice of the commission to reevalu-
ate MDERCs which are already certified and banked. However,
in limited circumstances the commission could reevaluate those
credits, for example, where the protocol used is later determined
to be grossly flawed.
Lubrizol commented that the language of the MDERC program
parallels the DERC program and may not always recognize the
uniqueness of theMDERC program. The commenter specifically
asked that the MDERC language outline fuel-based options.
The commission has not changed the rules in response to this
comment. With few exceptions, the MDERC program is based
on the current rules and policies of the DERC program for station-
ary sources. The MDERC program does recognize fuel-based
options as a reduction strategy, but these strategies must meet
the same certification requirements as any other. The commis-
sion has provided in §101.372(m) a mechanism to credit strate-
gies which must be implemented on a large scale in order to
achieve measurable reductions, such as fuel strategies. Due to
the complexities and uniqueness of mobile credit certification,
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the commission does not currently have any mobile credits cer-
tified nor has there been any mobile credit trading. As the com-
mission gains knowledge and experience in mobile credit certifi-
cation, more detailed rule language, and further written guidance
will be developed to assist applicants.
Sierra-Houston commented that emissions cap and trading rules
discriminate against those who live near sources of air pollution
by allowing the continuation of higher emissions at older plants,
and urged the commission to adopt a command and control sys-
tem requiring mandatory reductions at each facility.
The commission made no changes to the rule in response to
these comments. The commission’s NOx reduction strategy is
regional and is intended to achieve a target level of reduced re-
gional NOx and subsequently a reduction in ozone. The commis-
sion believes that this strategy will lead to public health benefits
for the entire region. Under the cap and trade program, NOx

emissions have a finite cap which is reduced over time, effec-
tively requiring facilities to make reductions necessary to stay
below this cap. As the implementation schedule proceeds, the
HGA area will have fewer allowances available on the market,
which means that reductions are more likely to occur at all facili-
ties as emission standards tighten and allowances becomemore
expensive. While operating under the cap and trade program, a
facility must still meet the requirements as authorized under its
air permit or permit by rule. When establishing these authorized
limits, the commission reviews the permitted emission limits for
off-property health effects. Generally, NOx itself is not the cause
of health impacts near a facility. It is the role of NOx in the cre-
ation of ozone in the region which necessitates the NOx reduc-
tions required by this program. Depending upon meteorological
conditions, the creation of ozone from NOx emissions could oc-
cur many miles away from the facility which emitted the NOx.
Sierra-Houston opposed the use of mobile emission credits by
stationary industrial sources and any program that allows reduc-
tions in one source category to be purchased as credits for use
by another source category.
The commission did not revise the rules based on this comment.
The commission is able to estimate vehicle emissions in a man-
ner that is applicable for trades to stationary sources, and uses
methodology provided by EPA to calculate these reductions. The
emission factors used in these calculations are derived from the
EPA Mobile Emission Factor Model. The commission believes
that because mobile sources contribute to the nonattainment
problem of an area, reductions from mobile sources should be
encouraged as well.
Sierra-Houston opposed credit trading among different nonat-
tainment areas as proposed in §101.302(f) and §101.372(f).
No changes have been made in response to this comment. The
trading of credits among different nonattainment areas is allowed
under FCAA, §173(c)(1), 42 USC, §7503(c)(1). The commission
only supports trading of credits between nonattainment areas if
it does not adversely affect air quality for any given area. Such
a demonstration would require approval of the executive director
and the EPA.
Sierra-Houston opposed the easing of NOx reductions, as
demonstrated in the figure in §101.353, and the substitution of
VOC reductions for NOx.

The comment is out of scope of this rulemaking package, be-
cause the figure in §101.353 is used only for the implementa-
tion of the NOx standards established in Chapter 117. The is-
sue of the benefits of NOx versus VOC reductions is discussed
in preambles in previous issues of the Texas Register when that
language was originally adopted.
Sierra-Houston commented that the commission should add
"permanent and enforceable" to the requirements for DERCs or
other credits in §101.372(c)(1)(A) and (2)(A).
No changes have been made in response to this comment. The
method of DERC quantification (retrospective and for a discrete
period of time) is a departure from the traditional method of ERC
quantification, which assumes that the reduction is continuous
and ongoing. Discrete emission credits may only be certified
after the reduction has already occurred over the discrete time
period; therefore, it is not necessary to make them permanent
and enforceable.
Sierra-Houston, citing §101.372(f)(8), opposed a delay in attain-
ment for the BPA area if the commission makes a determination
that pollutants from HGA are affecting BPA. Sierra-Houston also
commented that the proposed rule did not require a demonstra-
tion of equal or greater benefit and only required an executive
director statement that the criteria have been met.
The commission disagrees with the commenter’s interpretation
of §101.372(f)(8) and has not revised the rule. The intent of the
cited rule language is to establish a means, in accordance with
SB 1561, to allow the possible use of reductions from outside
the United States, but within the Texas - Mexico border area,
provided these reductions meet specific requirements. These
requirements include a demonstration that the use of the re-
duction does not cause localized health impacts and provides
a greater health benefit to the overall area. The purpose of
these rule revisions is not to support a delay in attainment of the
ozone standard for BPA. The commenter might be referring to
§101.372(f)(7) which has to do with trading between one nonat-
tainment area and another with a demonstration of improvement
of the air quality. That section also does not delay attainment for
the BPA nonattainment area, but instead recognizes the possi-
bility that nonattainment areas may impact each other and that
reductions in one area could benefit another area.
When determining whether an emissions reduction will be of
greater health benefit, the commission will consider the amount
of air contaminant removed, the frequency that concentrations
of an air contaminant have exceeded the NAAQS, existing air
quality demonstrations performed under SIP requirements, the
air quality index, and any other information which would indicate
a clear benefit of a proposed emission reduction. The commis-
sion will closely examine any proposed emission reduction under
these rules, but does not intend to specify or endorse any par-
ticular method of demonstration.
Sierra-Houston supported retiring 5% or 10% of DERC credit to
ensure continued environmental benefits.
The commission appreciates this support.
Sierra-Houston commented that program audits under
§101.379(a) should occur once every two years instead of every
three years, with the results published in three months instead
of six months in order to prevent delays in SIP corrections.
The rules have not been changed based on this comment, be-
cause the commission believes that a comprehensive audit ev-
ery three years will be sufficient to evaluate the program fully.
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Additionally, a three-year audit schedule is consistent with the
requirements for economic incentive evaluation procedures out-
lined in EPA’s guidance, Improving Air Quality with Economic
Incentive Programs.
DIVISION 1. EMISSION CREDIT BANKING
AND TRADING
30 TAC §§101.300 - 101.304, 101.306, 101.309, 101.311
STATUTORY AUTHORITY
The new and amended sections are adopted under Texas Water
Code (TWC), §5.103, concerning Rules, and §5.105, concerning
General Policy, which authorize the commission to adopt rules
necessary to carry out its powers and duties under the TWC;
and under THSC, §382.017, concerning Rules, which authorizes
the commission to adopt rules consistent with the policy and pur-
poses of the Texas Clean Air Act (TCAA). The new and amended
sections are also adopted under THSC, §382.002, concerning
Policy and Purpose, which establishes the commission’s pur-
pose to safeguard the state’s air resources, consistent with the
protection of public health, general welfare, and physical prop-
erty; §382.011, concerning General Powers and Duties, which
authorizes the commission to control the quality of the state’s air;
§382.012, concerning State Air Control Plan, which authorizes
the commission to develop a general, comprehensive plan for
control of the state’s air; §382.014, concerning Emission Inven-
tory, which authorizes the commission to require a person whose
activities cause emissions of air contaminants to submit informa-
tion to enable the commission to develop an emissions inven-
tory; §382.016, concerning Monitoring Requirements, Examina-
tion of Records, which authorizes the commission to prescribe
reasonable requirements for the measuring and monitoring of
emissions of air contaminants. The new and amended sections
are also adopted under 42 USC, §7410(a)(2)(A), which requires
SIPs to include enforceable emission limitations and other con-
trol measures or techniques, including economic incentives such
as fees, marketable permits, and auction of emission rights.
§101.302. General Provisions.

(a) Applicable pollutants. Reductions of volatile organic com-
pounds (VOC) and nitrogen oxides (NO

x
)may qualify as emission cred-

its. Reductions of other pollutants do not qualify as emission credits
under this division, except as provided in paragraph (2) of this subsec-
tion. Reductions of one pollutant may not be used to meet the require-
ments for another pollutant, unless:

(1) urban airshed modeling demonstrates that one ozone
precursor may be substituted for another, subject to executive direc-
tor and EPA approval; or

(2) the facility generating the emission reductions is lo-
cated outside the United States; and

(A) the substitution:

(i) results in a greater health benefit and is of equal
or greater benefit to the overall air quality of the area, as determined by
the executive director;

(ii) is from the reduction of an air contaminant for
which the area has been designated as nonattainment or which leads to
the formation of a criteria pollutant for which an area has been desig-
nated as nonattainment; and

(iii) is for any air contaminant for which the area has
been designated as nonattainment or leads to the formation of a criteria
pollutant for which the area has been designated as nonattainment; and

(B) the user:

(i) demonstrates that the use of the reduction does
not cause localized health impacts, as determined by the executive di-
rector;

(ii) submits all supporting information for calcula-
tions and modeling, and any additional information requested by the
executive director; and

(iii) is located within 100 kilometers of the Texas -
Mexico border.

(b) Eligible generator categories. The following categories are
eligible to generate emission credits:

(1) facilities, including area sources;

(2) mobile sources; and

(3) any facility, including area sources, or mobile source
associated with actions by federal agencies under §101.30 of this title
(relating to Conformity of General Federal Actions to State Implemen-
tation Plans).

(c) Emission credit requirements.

(1) Emission reduction credits (ERCs) are certified reduc-
tions which meet the following requirements:

(A) reductions must be enforceable, permanent, quan-
tifiable, real, and surplus;

(B) the certified reduction must be surplus at the time it
is created, as well as when it is used;

(C) in order to become certified, the reduction must
have occurred after the most recent year of emissions inventory used
in the state implementation plan (SIP) for VOC and NOx

; and

(D) the facility’s annual emissions prior to the reduc-
tion strategy must have been reported or represented in the emissions
inventory used in the SIP.

(2) Mobile emission reduction credits (MERCs) are certi-
fied reductions which meet the following requirements:

(A) reductions must be enforceable, permanent, quan-
tifiable, real, and surplus;

(B) the certified reduction must be surplus at the time it
is created, as well as when it is used;

(C) in order to become certified, the reduction must
have occurred after the most recent year of emissions inventory used
in the SIP for VOC and NO

x
;

(D) the mobile source’s annual emissions prior to the
emission credit applicationmust have been represented in the emissions
inventory used in the SIP; and

(E) the mobile sources must have been included in the
attainment demonstration baseline emissions inventory.

(3) Emission reductions from a facility or mobile source
which are certified as emission credits under this division cannot be
recertified in whole or in part as credits under another division within
this subchapter.

(d) Protocol.

(1) All generators or users of emission credits must use a
protocol which has been submitted by the executive director to the EPA
for approval, if existing for the applicable facility or mobile source,
to measure and calculate baseline emissions. If the generator or user
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wishes to deviate from a protocol submitted by the executive director,
EPA approval is required before the protocol can be used. Protocols
shall be used as follows.

(A) Facilities subject to the emission specifications un-
der §§117.106, 117.206, or 117.475 of this title (relating to Emission
Specifications for Attainment Demonstrations; and Emission Specifi-
cations) shall quantify reductions in NOx

using the testing and moni-
toring methodologies identified to show compliance with the emission
specification.

(B) Facilities subject to the requirements under
§§115.112, 115.121, 115.122, 115.162, 115.211, 115.212, 115.352,
115.421, 115.541, or 115.542 of this title (relating to Control Require-
ments; and Emission Specifications) shall quantify VOC reductions
using the testing and monitoring methodologies identified to show
compliance with the emission specifications or requirements.

(C) If the executive director has not submitted a proto-
col for the applicable facility or mobile source to the EPA for approval,
the following requirements apply:

(i) the amount of emission credits from a facility or
mobile source, in tons per year, will be determined and certified based
on quantification methodologies at least as stringent as the methods
used to demonstrate compliance with any applicable requirements for
the facility or mobile source;

(ii) the generator must collect relevant data suffi-
cient to characterize the facility’s or mobile source’s emissions of the
affected pollutant and the facility’s or mobile source’s activity level
for all representative phases of operation in order to characterize the
facility’s or mobile source’s baseline emissions;

(iii) facilities with continuous emissions monitoring
systems or predictive emissions monitoring systems in place shall use
this data in quantifying actual emissions;

(iv) the chosen quantification protocol shall be made
available for public comment for a period of 30 days and shall be view-
able on the commission’s web site;

(v) the chosen quantification protocol and any com-
ments received during the public comment period shall be submitted to
the EPA for a 45-day adequacy review; and

(vi) quantification protocols shall not be accepted
for use with this division after a proposed disapproval of the protocol
by the EPA in the Federal Register.

(2) In the event that the monitoring and testing data re-
quired under paragraph (1) of this subsection is missing or unavailable,
the facility may report actual emissions for that period of time using
these listed methods in the following order of preference to determine
actual emissions:

(A) continuous monitoring data;

(B) periodic monitoring data;

(C) testing data;

(D) manufacturer’s data;

(E) EPA Compilation of Air Pollution Emission Factors
(Ap-42), September 2000; or

(F) material balance.

(3) When quantifying actual emissions in accordance with
paragraph (2) of this subsection, the generator shall use the most con-
servative method for replacing the missing data, submit the justification

for not using the methods in paragraph (1) of this subsection, and sub-
mit the justification for the method used.

(e) Credit certification.

(1) The amount of emission credits in tons per year will be
determined and certified, to the nearest tenth of a ton per year.

(2) Applications for certification will be reviewed in order
to determine the credibility of the reductions. Reductions determined
to be creditable will be certified by the executive director.

(3) The applicant will be notified in writing if the execu-
tive director denies the emission credit application. The applicant may
submit a revised application in accordance with the requirements of
this division.

(4) If a facility’s or mobile source’s actual emissions ex-
ceed its allowable emission limit, reductions of emissions exceeding
the limit may not be certified as emission credits.

(5) Applications for certification of emission credit from
reductions quantified under subsection (d)(1)(C) of this section may
only be approved upon completion of the public comment period.

(f) Geographic scope. Except as provided in paragraph (3) of
this subsection, only emission reductions generated in ozone nonat-
tainment areas can be certified. An emission credit must be used in the
nonattainment area in which it is generated unless the user has obtained
prior written approval of the executive director and the EPA; and:

(1) a demonstration has been made and approved by the
executive director and the EPA to show that the emission reductions
achieved in another county, state, or nation provide an improvement to
the air quality in the county of use; or

(2) the emission credit was generated in an ozone nonat-
tainment area which has an equal or higher nonattainment classifica-
tion than the ozone nonattainment area of use, and a demonstration has
been made and approved by the executive director and the EPA to show
that the emissions from the ozone nonattainment area where the emis-
sion credit is generated contribute to a violation of the national ambient
air quality standard in the ozone nonattainment area of use; or

(3) a facility is using emission reductions generated outside
the United States which have been determined by the executive director
to be real, permanent, enforceable, quantifiable, and surplus to any ap-
plicable international, federal, state, or local law and the result would
provide a greater health benefit to the area as determined by the exec-
utive director; and the facility:

(A) demonstrates that the use of the reduction does not
cause localized health impacts, as determined by the executive director;

(B) submits all supporting information for calculations
and modeling, and any additional information requested by the execu-
tive director; and

(C) is located within 100 kilometers of the Texas - Mex-
ico border.

(g) Recordkeeping. The generator must maintain a copy of all
notices and backup information submitted to the registry for a mini-
mum of five years. The user must maintain a copy of all notices and
backup information submitted to the credit registry from the beginning
of the use period and for at least five years after. The user must also
make such records available upon request to representatives of the ex-
ecutive director, EPA, and any local enforcement agency. The records
shall include, but not necessarily be limited to:
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(1) the name, emission point number, and facility identifi-
cation number of each facility or any other identifying number for each
mobile source using emission credits;

(2) the amount of emission credits being used by each fa-
cility or mobile source; and

(3) the specific number, name, or other identification of
emission credits used for each facility or mobile source.

(h) Public information. All information submitted with no-
tices, reports, and trades regarding the nature, quantity, and sales price
of emissions associated with the use, generation, and transfer of an
emission credit is public information and may not be submitted as con-
fidential. Any claim of confidentiality for this type of information, or
failure to submit all information, may result in the rejection of the emis-
sion credit application. All nonconfidential notices and information re-
garding the generation, availability, use, and transfer of emission cred-
its shall be immediately made available to the public.

(i) Authorization to emit. An emission credit created under
this division is a limited authorization to emit VOC and/or NOx, unless
otherwise defined, in accordance with the provisions of this section, the
FCAA, and the TCAA, as well as regulations promulgated thereunder.
An emission credit does not constitute a property right. Nothing in this
division may be construed to limit the authority of the commission or
the EPA to terminate or limit such authorization.

(j) Program participation. The executive director has the au-
thority to prohibit an organization from participating in emission credit
trading either as a generator or user, if the executive director determines
that the organization has violated the requirements of the program, or
abused the privileges provided by the program.

(k) Compliance burden. Users may not transfer their compli-
ance burden and legal responsibilities to a third party participant. Third
party participants may only act in an advisory capacity to the user.

(l) Credit Ownership. The owner of the initial emission credit
certificate shall be the owner or operator of the facility or mobile source
creating the emission reduction. The executive director may approve
a deviation from this subsection considering factors such as, but not
limited to:

(1) whether an entity other than the owner or operator of
the facility or mobile source incurred the cost of the emission reduction
strategy; or

(2) whether the owner or operator of the facility or mobile
source lacks the potential to generate one-tenth of a ton of credit.

§101.303. Emission Reduction Credit Generation and Certification.

(a) Methods of generation.

(1) Emission reduction credits (ERCs) may be generated
using one of the following methods or any other method that is ap-
proved by the executive director:

(A) the permanent shutdown of a facility which causes
a loss of capability to produce emissions;

(B) the installation and operation of pollution control
equipment which reduces emissions below the level required of the
facility;

(C) a change in a manufacturing process which reduces
emissions below the level required of the facility;

(D) the permanent curtailment in production, which re-
duces the facility’s capability to produce emissions; or

(E) pollution prevention projects that produce surplus
emission reductions.

(2) ERCs may not be generated from the following strate-
gies:

(A) reductions from the shifting of activity from one fa-
cility to another facility at the same site, as defined in §122.10 of this
title (relating to General Definitions);

(B) that portion of reductions funded through state or
federal programs, unless specifically allowed under that program; or

(C) reductions in emissions from the shutdown of a fa-
cility which was not reported or represented in the most recent emis-
sions inventory used in the state implementation plan (SIP).

(b) ERC calculation. The quantity of ERCs is determined by
subtracting the facility’s strategic emissions from the facility’s baseline
emissions, as calculated in the following equation. The facility’s strate-
gic emissions equal the enforceable emission limit for the applicable
facilities after the emission reduction strategy has been implemented.
Figure: 30 TAC §101.303(b)

(c) ERC certification.

(1) Facilities with potential ERCs must submit an EC-1
Form, Application for Certification of Emission Credits, within 180
days of the implementation of the emission reduction strategy to the
executive director. Applications will be reviewed to determine the cred-
ibility of the reductions. Reductions determined to be creditable will
be certified by the executive director and an ERC certificate will be is-
sued to the owner.

(2) ERCs shall be quantified in accordance with
§101.302(d) of this title (relating to General Provisions). The execu-
tive director shall have the authority to inspect and request information
to assure that the emissions reductions have actually been achieved.

(3) An application for emission reduction credits must in-
clude, but is not limited to, a completed EC-1 Form signed by an au-
thorized representative of the applicant along with the following infor-
mation for each pollutant reduced at each applicable facility:

(A) a complete description of the emission reduction
strategy;

(B) the amount of emission credits generated;

(C) for volatile organic compound reductions, a list of
the specific compounds reduced;

(D) documentation supporting the baseline emission
activity, baseline emission rate, baseline total emissions, and strategic
emissions;

(E) emissions inventory data from the most recent year
of emissions inventory used in the state implementation plan and emis-
sions inventory data for the two consecutive years used to determine
baseline activity for each applicable pollutant and facility;

(F) the most stringent emission rate and the most strin-
gent emission level for the applicable facility, considering all the local,
state, and federal applicable regulatory and statutory requirements;

(G) a complete description of the protocol used to cal-
culate the emission reduction generated; and

(H) the actual calculations performed by the generator
to determine the amount of emission credits generated.

(4) ERCs will be made enforceable by one of the following
methods:
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(A) amending or altering a new source review (NSR)
permit to reflect the emission reduction and set a new maximum allow-
able emission limit;

(B) voiding anNSR permit when a facility has been shut
down;

(C) for any facility which is authorized by standard per-
mit, standard exemption, or permit by rule, certifying emissions on a
PI-8 Form, Special Certification Form for Exemptions and Standard
Permits, or other form deemed equivalent by the executive director, the
emission reduction and the new maximum allowable emission limit;

(D) for any facility which is not required to have autho-
rization by permit, standard permit, standard exemption, or permit by
rule, certifying emissions on an OPC-RE1 Form, Certified Registration
of Emissions Form for Potential to Emit, or other form deemed equiva-
lent by the executive director, the emission reduction and the new max-
imum allowable emission limit; or

(E) for any facility which is not required to have autho-
rization by permit, standard permit, standard exemption, or permit by
rule, obtaining an agreed order which sets a new maximum allowable
emission limit.

§101.304. Mobile Emission Reduction Credit Generation and Certi-
fication.

(a) Methods of generation.

(1) Mobile emission reduction credits (MERCs) may be
generated by anymobile source emission reduction strategy that creates
actual mobile source emission reductions under these rules and subject
to the approval of the commission.

(2) MERCs cannot be generated from specific reductions
funded through state or federal programs, unless specifically allowed
under that program.

(3) MERCs cannot be generated from a mobile source if
the emissions have been transferred from that mobile source to another
mobile source.

(b) MERC calculation. The quantity ofMERCsmust be calcu-
lated from the annual difference between the mobile source emissions
baseline and the projected emissions level after the MERC strategy has
been put in place. The projected emissions must be based on the best
estimate of the actual in-use emissions of the modified or substitute
on-road or non-road vehicles or transportation system. Any estimate
of a projected annual mobile source emissions level based on an as-
sumption of reduced consumer service or transportation service would
not be allowed without the support of a convincing analytical justifi-
cation of the assumption. Emission baselines for quantifying MERCs
should include the following information and data as appropriate, but
not be limited to:

(1) the emission standard to which the mobile source is
subject or emission performance to which the mobile source is certi-
fied;

(2) the estimated or measured in-use emissions levels per
unit of use from all significant mobile source emissions sources;

(3) the number of mobile sources in the participating
group;

(4) the type or types of mobile sources by model year;

(5) the actual or projected activity level, hours of operation
or miles traveled by type, and model year; and

(6) the projected remaining useful life of the participating
group of mobile sources.

(c) MERC certification.

(1) Mobile sources with potential MERCs must submit to
the executive director an MEC-1 Form, Application for Mobile Emis-
sion Credits, within 180 days of implementation of the strategy. Upon
approval of the application, the executive director shall issue a MERC
certificate(s) to the person, company, business, organization, or public
entity generating the mobile emission reduction. A MERC certificate
will indicate the total amount of certified emission credits, the quantity
available on an annual basis, and the date upon which the last annual-
ized emission reduction expires.

(2) MERCs will be determined and certified in accordance
with §101.302(d) of this title (relating to General Provisions) using:

(A) EPA methodologies, when available;

(B) actual monitoring results, when available;

(C) otherwise calculated using the most current EPA
mobile emissions factor model or other model as applicable; or

(D) otherwise calculated using creditable emission re-
duction measurement or estimation methodologies which satisfactorily
address the analytical uncertainties of mobile source emissions reduc-
tion strategies.

(3) An application for MERCs must include, but is not lim-
ited to, a completed MEC-1 Form signed by an authorized represen-
tative of the applicant along with the following information for each
pollutant reduced at each applicable mobile source:

(A) a complete description of the generation strategy;

(B) the amount of emission credits generated;

(C) documentation supporting the mobile source base-
line emission activity, mobile source baseline emission rate, mobile
source baseline total emissions, and the mobile source strategy emis-
sions;

(D) a complete description of the protocol used to cal-
culate the emission reduction generated;

(E) the actual calculations performed by the generator
to determine the amount of emission credits generated; and

(F) a demonstration that the reductions are surplus to all
local, state, and federal rules and to emission modeled in the SIP.

(4) MERCs will be made enforceable by obtaining an
agreed order which sets a new maximum allowable mobile source
emission limits.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 17,
2002.
TRD-200208330
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 17, 2003
Proposal publication date: June 21, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
30 TAC §§101.302 - 101.304
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STATUTORY AUTHORITY
These repealed sections are adopted under TWC, §5.103,
concerning Rules, and §5.105, concerning General Policy,
which authorize the commission to adopt rules necessary to
carry out its powers and duties under the TWC; and under
THSC, §382.017, concerning Rules, which authorizes the
commission to adopt rules consistent with the policy and pur-
poses of the TCAA. These repealed sections are also adopted
under THSC, §382.002, concerning Policy and Purpose, which
establishes the commission’s purpose to safeguard the state’s
air resources, consistent with the protection of public health,
general welfare, and physical property; §382.011, concerning
General Powers and Duties, which authorizes the commission
to control the quality of the state’s air; §382.012, concerning
State Air Control Plan, which authorizes the commission to
develop a general, comprehensive plan for control of the state’s
air; §382.014, concerning Emission Inventory, which authorizes
the commission to require a person whose activities cause
emissions of air contaminants to submit information to enable
the commission to develop an emissions inventory; §382.016,
concerning Monitoring Requirements, Examination of Records,
which authorizes the commission to prescribe reasonable
requirements for the measuring and monitoring of emissions of
air contaminants. These repealed sections are also adopted
under 42 USC, §7410(a)(2)(A), which requires SIPs to include
enforceable emission limitations and other control measures
or techniques, including economic incentives such as fees,
marketable permits, and auction of emission rights.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 17,
2002.
TRD-200208331
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 17, 2003
Proposal publication date: June 21, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
DIVISION 3. MASS EMISSIONS CAP AND
TRADE PROGRAM
30 TAC §§101.350 - 101.354, 101.356, 101.360
STATUTORY AUTHORITY
The amended sections are adopted under TWC, §5.103,
concerning Rules, and §5.105, concerning General Policy,
which authorize the commission to adopt rules necessary to
carry out its powers and duties under the TWC; and under
THSC, §382.017, concerning Rules, which authorizes the
commission to adopt rules consistent with the policy and
purposes of the TCAA. The amended sections are also adopted
under THSC, §382.002, concerning Policy and Purpose, which
establishes the commission’s purpose to safeguard the state’s
air resources, consistent with the protection of public health,
general welfare, and physical property; §382.011, concerning
General Powers and Duties, which authorizes the commission

to control the quality of the state’s air; §382.012, concerning
State Air Control Plan, which authorizes the commission to
develop a general, comprehensive plan for control of the state’s
air; §382.014, concerning Emission Inventory, which authorizes
the commission to require a person whose activities cause
emissions of air contaminants to submit information to enable
the commission to develop an emissions inventory; §382.016,
concerning Monitoring Requirements, Examination of Records,
which authorizes the commission to prescribe reasonable
requirements for the measuring and monitoring of emissions
of air contaminants. The amended sections are also adopted
under 42 USC, §7410(a)(2)(A), which requires SIPs to include
enforceable emission limitations and other control measures
or techniques, including economic incentives such as fees,
marketable permits, and auction of emission rights.
§101.353. Allocation of Allowances.

(a) Allowances will be deposited into compliance accounts ac-
cording to the following equation except as provided in subsection (b)
or (h) of this section.
Figure: 30 TAC §101.353(a)

(b) For a new and/or modified facility that has submitted, un-
der Chapter 116 of this title (relating to Control of Air Pollution by
Permit for New Construction of Modification), an application which
the executive director has not determined to be administratively com-
plete before January 2, 2001, or has qualified for a permit by rule un-
der Chapter 106 of this title (relating to Permits by Rule) and has not
commenced construction before January 2, 2001, allowances for each
control period or the annual allocation rights shall be acquired from fa-
cilities already participating under this division, or in accordance with
§101.356(g) of this title (relating to Allowance Banking and Trading).

(c) If actual emissions of nitrogen oxides during a control pe-
riod exceed the amount of allowances held in a compliance account on
March 1 following the control period, allowances for the next control
period will be reduced by an amount equal to the emissions exceed-
ing the allowances in the compliance account plus an additional 10%.
This does not preclude additional enforcement action by the executive
director.

(d) Allowances will be allocated by the executive director, who
will deposit allowances into each compliance account:

(1) initially, by January 1, 2002; and

(2) subsequently, by January 1 of each following year.

(e) The annual deposit for any control period may be adjusted
by the executive director to reflect new or existing state implementation
plan requirements.

(f) Allowances may be added or deducted by the executive di-
rector from compliance accounts following the review of reports re-
quired under §101.359 of this title (relating to Reporting).

(g) The owner or operator of a facility may, due to extenuating
circumstances, request a baseline period more representative of normal
operation as determined by the executive director. Applications for
extenuating circumstances must be submitted by the owner or operator
of the facility to the executive director:

(1) no later than June 30, 2001 to request an alternative
three consecutive calendar year period for facilities in operation prior
to January 1, 1997;

(2) no later than 90 days after completion of the baseline
period to request up to two additional calendar years to establish a base-
line period for facilities whose baseline as described by variable (2)(C)
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listed in the figure contained in subsection (a) of this section is not com-
plete by June 30, 2001; or

(3) at any time as authorized by the executive director.

(h) Allowances calculated under subsection (a) of this section
will continue to be based on historical activity levels, despite subse-
quent reductions in activity levels. If allowances are being allocated
based on allowables and the facility does not achieve two complete con-
secutive calendar years of actual level of activity data, then allowances
will not continue to be allocated if the facility ceases operation or is not
built.

§101.354. Allowance Deductions.

(a) Allowances will be deducted in tenths of a ton from a
site’s compliance account for a control period based upon the moni-
toring and testing protocols established in §§117.114, 117.214, and
117.479 of this title (relating to Emission Testing and Monitoring for
the Houston/Galveston Attainment Demonstration; and Monitoring,
Recordkeeping, and Reporting Requirements).

(b) In the event that the monitoring and testing data required
under subsection (a) of this section is missing or unavailable, the fa-
cility may report actual emissions for that period of time using the fol-
lowing equation or other listed methods in the following order to de-
termine actual emissions: continuous monitoring data; periodic moni-
toring data; testing data; manufacturer’s data, and EPA Compilation of
Air Pollution Emission Factors (AP-42), September 2000. When re-
porting actual emissions as required under this subsection, the facility
must also submit the justification for not using the methods in subsec-
tion (a) of this section and the justification for the method used.
Figure: 30 TAC §101.354(b) (No change.)

(c) If the protocol used to show compliance with this section
differs from the protocol used by the commission to establish the allo-
cation of allowances under §101.353 of this title (relating to Allocation
of Allowances), the executive director may recalculate the number of
allowances allocated per year for consistency between the methods.

(d) When deducting allowances from a site’s compliance ac-
count for a control period, the executive director will deduct the al-
lowances beginning with the most recently allocated allowances before
deducting banked allowances.

(e) Allowances shall be deducted from a site’s compliance ac-
count in an amount equal to the nitrogen oxides (NOx) emissions in-
creases from facilities not subject to an emission specification under
§117.206 or §117.475 of this title (relating to Emission Specifications
for Attainment Demonstrations; and Emission Specifications) which
result from changes made after December 31, 2000 to facilities subject
to this division and §117.206(h)(3) or §117.475(f) of this title. Docu-
mentation detailing these increases in NOx emissions shall be included
with the submittal of the ECT-1 Form, Annual Compliance Report.

(f) Allowances allocated in accordance with the variables in
(a)(2)(B) listed in the figure contained in §101.353(a) of this title may
only be used by the facility for which they were allocated and may
not be used by other facilities at the same site during the same control
period.

(g) On March 1 after every control period, a site shall hold
a quantity of allowances in its compliance account that is equal to or
greater than the total NOx

emissions emitted during the prior control
period.

§101.356. Allowance Banking and Trading.

(a) Allowances not used for compliance at the end of a control
period may be banked for use in the following control period in com-
pliance with §101.354 of this title (relating to Allowance Deductions)
or traded except as provided in subsection (c) of this section.

(b) Allowances which have not expired or been used may be
traded at any time during a control period after they have been allocated
except as provided in subsection (d) of this section.

(c) The owner or operator of a site receiving allowances on
an annual basis may permanently transfer ownership of the allowances
allocated to individual facilities at that site to any person in accordance
with the following requirements:

(1) a request for transfer of ownership shall be reviewed for
approval by the executive director following the submission of a com-
pleted ECT-4 Form, Application for Permanent Transfer of Allowance
Ownership;

(2) the ECT-4 Form shall include the price paid per al-
lowance and shall be submitted to executive director at least 30 days
prior to the allowances being deposited into the transferee’s broker or
compliance account;

(3) all information regarding the quantity and sales price of
allowances shall be immediately made available to the public; and

(4) the executive director will issue a letter to the purchaser
and seller reflecting this transaction. The transaction will be considered
finalized upon issuance of this letter.

(d) The banking for future use or trading of allowances not
used for compliance during a control period shall be restricted in ac-
cordance with the following:

(1) allowanceswhichwere allocated in accordancewith the
variable in (2)(B) listed in the figure contained in §101.353(a) of this
title (relating toAllocation of Allowances)may not be banked for future
use or traded; and

(2) allowances which were allocated prior to January 1,
2005 in accordance with the with the variables in (3)(D) listed in the
figure contained in §101.353(a) of this title may not be banked for fu-
ture use or traded.

(e) Only authorized account representatives may trade
allowances.

(f) Trades will be reviewed for approval by the executive di-
rector in accordance with the following:

(1) submittal of a completed ECT-2 Form, Application for
Transfer of Allowances;

(2) the completed ECT-2 Form shall include the price paid
per allowance and shall be submitted to executive director at least 30
days prior to the allowances being deposited into the transferee’s broker
or compliance account;

(3) all information regarding the quantity and sales price of
allowances shall be immediately made available to the public; and

(4) the executive director will issue a letter to the purchaser
and seller reflecting this trade. The trade will be considered finalized
upon issuance of this letter.

(g) Trades involving the transfer of individual future year al-
lowances to be allocated to individual facilities at a site may be made
in accordance with the following:

(1) the application for trade shall be reviewed for approval
by the executive director following the submission of a completed
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ECT-5 Form, Application for Transfer of Individual Future Year
Allowances;

(2) the completed ECT-5 Form shall include the price paid
per allowance;

(3) transferred allowances will be deposited in the trans-
feree’s broker or compliance account on April 1 of the year in which
the allowances are allocated and will be subject to the existence of the
allowances in the transferor’s account on that date;

(4) all information regarding the quantity and sales price of
allowances shall be immediately made available to the public; and

(5) the executive director will issue a letter to the purchaser
and seller reflecting this trade. The trade will be considered finalized
upon issuance of this letter.

(h) Sites may use nitrogen oxides (NOx
) discrete emission re-

duction credits (DERC) or mobile discrete emission reduction cred-
its (MDERC) which have been generated and acquired in accordance
with Division 4 of this subchapter (relating to Discrete Emission Credit
Banding and Trading) in place of allowances for compliance with this
division in accordance with paragraphs (1) - (9) of this subsection. Sites
may use volatile organic compound (VOC) DERCs or MDERCs which
have been generated and acquired in accordance with Division 4 of this
subchapter, in place of allowances for compliance with this division in
accordance with paragraphs (1) - (9) of this subsection provided that
demonstration has been made and approved by the executive director
and the EPA to show that the use of VOCDERCs or MDERCs is equiv-
alent, on a one to one basis or other ratio, to the use of NOx

allowances
in reducing ozone.

(1) MDERCs may be used in lieu of allowances at a ratio
of one MDERC for one allowance.

(2) Prior to January 1, 2005, DERCs generated prior to Jan-
uary 1, 2005 may be used at a ratio of one DERC for one allowance.

(3) DERCs generated prior to January 1, 2005 may be used
in lieu of allowances for compliance with this division for the control
period beginning January 1, 2005 through December 31, 2005 at a ratio
of four DERCs for one allowance.

(4) DERCs generated prior to January 1, 2005 may be used
in lieu of allowances for compliance with this division for the control
period beginning January 1, 2006 through December 31, 2006 at a ratio
of seven DERCs for one allowance.

(5) DERCs generated prior to January 1, 2005 may be used
in lieu of allowances for compliance with this division for the control
period beginning January 1, 2007 and all subsequent control periods at
a ratio of ten DERCs for one allowance.

(6) DERCs generated on or after January 1, 2005 may be
used in lieu of allowances at a ratio of one DERC for one allowance.

(7) Beginning January 1, 2005, no more than 10,000
DERCs may be used in any combination totaled over all sites in the
Houston/Galveston (HGA) ozone nonattainment area during a single
calendar year. This restriction does not apply to MDERCs.

(8) The 10% environmental contribution and the 5% com-
pliance margin of Division 4 of this subchapter shall not apply.

(9) DERCs or MDERCs submitted with a DEC-2 Form,
Notice of Intent to Use Discrete Emission Credits, for the purpose of
compliance with this section, must be submitted to the executive direc-
tor at least 30 days prior to intended use.

(i) Emission reduction credits (ERCs) may be converted into a
yearly allocation of allowances at the rate of one ERC to one allowance

per year only if they were generated prior to December 1, 2000 and
provided that:

(1) the ERC is quantifiable, real, surplus, enforceable, and
permanent as required in §101.302 of this title (relating to General Pro-
visions) at the time the ERC is converted;

(2) the ERC was generated in the HGA area;

(3) the ERC was generated from a reduction in NOx
;

(4) the ERC has not expired; and

(5) the owner of the ERC has prior approval from the ex-
ecutive director.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 17,
2002.
TRD-200208332
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 17, 2003
Proposal publication date: June 21, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
DIVISION 4. DISCRETE EMISSION CREDIT
BANKING AND TRADING
30 TAC §§101.370 - 101.374, 101.376, 101.378, 101.379
STATUTORY AUTHORITY
The new and amended sections are adopted under Texas Wa-
ter Code (TWC), §5.103, concerning Rules, and §5.105, con-
cerning General Policy, which authorize the commission to adopt
rules necessary to carry out its powers and duties under the
TWC; and under THSC, §382.017, concerning Rules, which au-
thorizes the commission to adopt rules consistent with the pol-
icy and purposes of the TCAA. The new and amended sec-
tions are also adopted under THSC, §382.002, concerning Pol-
icy and Purpose, which establishes the commission’s purpose
to safeguard the state’s air resources, consistent with the pro-
tection of public health, general welfare, and physical property;
§382.011, concerning General Powers and Duties, which au-
thorizes the commission to control the quality of the state’s air;
§382.012, concerning State Air Control Plan, which authorizes
the commission to develop a general, comprehensive plan for
control of the state’s air; §382.014, concerning Emission Inven-
tory, which authorizes the commission to require a person whose
activities cause emissions of air contaminants to submit informa-
tion to enable the commission to develop an emissions inven-
tory; §382.016, concerning Monitoring Requirements, Examina-
tion of Records, which authorizes the commission to prescribe
reasonable requirements for the measuring and monitoring of
emissions of air contaminants. The new and amended sections
are also adopted under 42 USC, §7410(a)(2)(A), which requires
SIPs to include enforceable emission limitations and other con-
trol measures or techniques, including economic incentives such
as fees, marketable permits, and auction of emission rights.
§101.370. Definitions.
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The following words and terms, when used in this division, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Activity--The amount of operation at a facility mea-
sured in terms of production, use, raw materials input, vehicle miles
traveled, or other similar units that have a direct correlation with the
economic output and emission rate of the facility or mobile source.

(2) Actual emissions--Shall equal the total emissions dur-
ing the selected time period, using the facility’s or mobile source’s ac-
tual daily operating hours, production rates, and types of materials pro-
cessed, stored, or combusted during the selected time period.

(3) Area source--Any facility included in the agency emis-
sions inventory under the area source category.

(4) Baseline--Emissions that occur prior to an emission re-
duction strategy, considering all limitations required by applicable state
and federal regulations. The baseline may not exceed the most recent
level of emissions reported in the emissions inventory used in a state im-
plementation plan (SIP). For facilities in an area in which a SIP demon-
stration is not required for a criteria pollutant, the two consecutive cal-
endar years shall include or follow the 1990 emission inventory. For
reduction strategies that exceed 12 months, the baseline is established
after the first year of generation and is fixed for the life of the strategy.
A new baseline is established for each unique emission reduction strat-
egy.

(5) Baseline activity--The facility’s actual level of activity
based on the facility’s actual daily operating hours, production rates,
or types of materials processed, stored, or combusted averaged over
any two consecutive calendar years including and following the most
recent year of emissions inventory used in the SIP or subsequent year(s)
which precede the emission reduction strategy or credit use period. For
facilities in an area in which a SIP demonstration is not required for a
criteria pollutant, the two consecutive calendar years shall include or
follow the 1990 emission inventory. For facilities in existence less than
two years or not having two complete calendar years of activity data,
a shorter time period of not less than 12 months may be considered by
the executive director.

(6) Baseline emission rate--The facility’s rate of emissions
per unit of activity during the baseline activity period.

(7) Baseline emissions--The facility’s total actual emis-
sions based on the baseline activity and baseline emission rate
averaged over any two consecutive calendar years including and
following the most recent year of emissions inventory used in the
state implementation plan or subsequent year(s) which precede the
emission reduction strategy or credit use period.

(8) Certified--Any emission reduction that is determined to
be creditable upon review and approval by the executive director.

(9) Curtailment--A temporary or partial reduction in activ-
ity level at any facility or mobile source.

(10) Discrete emission credit--An emission reduction gen-
erated over a discrete period of time, and measured in tenths of a ton. A
creditable emission credit such as a discrete emission reduction credit
or mobile discrete emission reduction credit.

(11) Discrete emission reduction credit--A creditable emis-
sion reduction which is created during a generation period, quantified
after the period in which emissions reductions are made, and expressed
in tenths of a ton.

(12) Emission reduction--An actual reduction in emissions
from a facility or mobile source.

(13) Emission reduction strategy--The method imple-
mented to reduce the facility’s or mobile source’s emissions beyond
that required by state or federal law, regulation, or agreed order.

(14) Facility--As defined in §116.10 of this title (relating
to General Definitions).

(15) Generation period--The discrete period of time, not
exceeding 12 months, over which a discrete emission reduction credit
is created.

(16) Generator--The owner or operator of a facility or mo-
bile source that creates an emission reduction.

(17) Level of activity--The amount of activity at a facility
measured in terms of production, fuel use, raw materials input, or other
similar units.

(18) Mobile discrete emission reduction credit (MDERC or
discrete mobile credit)--A credit that is surplus, generated by a mobile
source strategy. It is a creditable emission reduction that is created dur-
ing a generation period, quantified after the period in which emissions
reductions are made, and expressed in tons.

(19) Mobile emissions baseline--Mobile emissions that oc-
cur prior to a mobile emission reduction strategy, considering all lim-
itations required by applicable state and federal regulations. A valid
mobile emission baseline can be calculated by either using measured
emissions of an appropriately sized sample of the participating mobile
sources using an approved EPA test procedure or by using estimated
emissions of the participating mobile sources using the most recent edi-
tion of EPA’s on-road or non-road mobile emissions factor models, or
other model as applicable. To ensure that mobile credits are surplus,
mobile source baseline emissions estimates for each year of the pro-
posed mobile source control program must be the same as, or lower
than, those used, or proposed to be used, in the state implementation
plan in which the control program is proposed.

(20) Mobile source--On-road (highway) vehicles (e.g., au-
tomobiles, trucks, and motorcycles) and non-road vehicles (e.g., trains,
airplanes, agricultural equipment, industrial equipment, construction
vehicles, off-road motorcycles, and marine vessels).

(21) Mobile source baseline activity--The mobile source’s
level of activity during the applicable mobile source baseline year.

(22) Mobile source baseline emissions--The mobile
source’s total emissions based on the product of mobile source
baseline activity and mobile source baseline emission rate.

(23) Mobile source baseline emissions rate--The mobile
source’s rate of emissions per unit of mobile source baseline activity
during the mobile source baseline activity period.

(24) Most stringent allowable emissions rate--The emis-
sions rate of a facility or mobile source, considering all limitations re-
quired by applicable local, state, and federal regulations.

(25) Ozone season--The portion of the year when ozone
monitoring is federally required to occur in a specific geographic area,
as defined in 40 Code of Federal Regulations Part 58, Appendix D.

(26) Permanent--An emission reduction that is long-lasting
and unchanging for the remaining life of the facility or mobile source.

(27) Protocol--A replicable and workable method of esti-
mating emission rates or activity levels used to calculate the amount of
emission reduction generated or credits required for facilities or mobile
sources.

(28) Quantifiable--An emission reduction that can be mea-
sured or estimated with confidence using replicable techniques.
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(29) Real reduction--A reduction in which actual emissions
are reduced.

(30) Shutdown--The permanent cessation of an activity
producing emissions at a facility.

(31) Site--As defined in §122.10 of this title (relating to
General Definitions).

(32) Source--As defined in §101.1 of this title (relating to
Definitions).

(33) State implementation plan--A plan which provides for
attainment andmaintenance of a primary or secondary national ambient
air quality standard.

(34) Strategy activity--The facility’s or mobile source’s
level of activity during the discrete emission reduction credit genera-
tion period.

(35) Strategy emission rate--The facility’s or mobile
source’s emission rate during the discrete emission reduction credit
generation period.

(36) Surplus--An emission reduction that is not otherwise
required of a facility or mobile source by a state or federal law, regula-
tion, or agreed order.

(37) Use period--The period of time over which the user
applies discrete emission credits to an applicable emission reduction
requirement.

(38) User--The owner or operator of a facility or mobile
source that acquires and uses discrete emission reduction credits to
meet a regulatory requirement, demonstrate compliance, or offset an
emission increase.

(39) Use strategy--The compliance requirement for which
discrete emission credits are being used.

§101.372. General Provisions.
(a) Applicable pollutants. Reductions of volatile organic com-

pounds (VOC), nitrogen oxides (NOx
), carbon monoxide (CO), sulfur

dioxide (SO
2
), and particulate matter with an aerodynamic diameter

of less than or equal to a nominal ten microns (PM10) may qualify as
discrete emission credits as appropriate. Reductions of other criteria
pollutants are not creditable. Reductions of one pollutant may not be
used to meet the reduction requirements for another pollutant, unless:

(1) urban airshed modeling demonstrates that one may be
substituted for another subject to approval by the executive director and
the EPA; or

(2) the facility generating the emission reductions is lo-
cated outside the United States and:

(A) the substitution:

(i) results in a greater health benefit and is of equal
or greater benefit to the overall air quality of the area, as determined by
the executive director;

(ii) is from the reduction of a criteria pollutant for
which the area has been designated as nonattainment or which leads to
the formation of a criteria pollutant for which an area has been desig-
nated as nonattainment; and

(iii) is for any criteria pollutant for which the area
has been designated as nonattainment or leads to the formation of a
criteria pollutant for which the area has been designated as nonattain-
ment; and

(B) the user:

(i) demonstrates that the use of the reduction does
not cause localized health impacts, as determined by the executive di-
rector;

(ii) submits all supporting information for calcula-
tions and modeling, and any additional information requested by the
executive director; and

(iii) is located within 100 kilometers of the Texas -
Mexico border.

(b) Eligible generator categories. Eligible categories include
the following:

(1) facilities (including area sources);

(2) mobile sources; or

(3) any facility, including area sources, or mobile source
associated with actions by federal agencies under §101.30 of this title
(relating to Conformity of General Federal Actions to State Implemen-
tation Plans).

(c) Discrete emission credit requirements.

(1) To be creditable as a discrete emission reduction credit
(DERC), an emission reduction must meet the following:

(A) the reduction be real, quantifiable, and surplus at
the time the discrete emission credit is generated;

(B) the reduction must have occurred after the most re-
cent year of emissions inventory used in the state implementation plan
(SIP) for all applicable pollutants; and

(C) the facility’s annual emissions prior to the reduc-
tion strategy must have been reported or represented in the emissions
inventory used for the SIP.

(2) To be creditable as amobile discrete emission reduction
credit (MDERC), an emission reduction must meet the following:

(A) the reduction must be real, quantifiable, and surplus
at the time it is created;

(B) the reduction must have occurred after the most re-
cent year of emissions inventory used in the SIP for all applicable pol-
lutants;

(C) the mobile source’s emissions must have been rep-
resented in the emissions inventory used for the SIP; and

(D) the mobile sources must have been included in the
attainment demonstration baseline emissions inventory. If a mobile re-
duction implemented is not in the baseline for emissions, this reduction
does not constitute a discrete emission reduction.

(3) Emission reductions from a facility or mobile source
which are certified as discrete emission credits under this division can-
not be recertified in whole or in part as emission credits under another
division within this subchapter.

(d) Protocol.

(1) All generators or users of discrete emission credits must
use a protocol which has been submitted by the executive director to
the EPA for approval, if existing for the applicable facility or mobile
source, to measure and calculate baseline emissions. If the generator or
user wishes to deviate from a protocol submitted by the executive direc-
tor, EPA approval is required before the protocol can be used. Protocols
shall be used as follows.

(A) Facilities subject to the emission specifications un-
der §§117.106, 117.206, or 117.475 of this title (relating to Emission
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Specifications for Attainment Demonstrations; and Emission Specifi-
cations) shall quantify reductions in NOx using the testing and moni-
toring methodologies identified to show compliance with the emission
specification.

(B) Facilities subject to the requirements under
§§115.112, 115.121, 115.122, 115.162, 115.211, 115.212, 115.352,
115.421, 115.541, or 115.542 (relating to Emission Specifications;
and Control Requirements) shall quantify VOC reductions using the
testing and monitoring methodologies identified to show compliance
with the emission specifications or the requirements.

(C) If the executive director has not submitted a proto-
col for the applicable facility or mobile source to the EPA for approval,
the following applies:

(i) the amount of discrete emission credits from a
facility or mobile source, in tons, will be determined and certified based
on quantification methodologies at least as stringent as the methods
used to demonstrate compliance with any applicable requirements for
the facility or mobile source;

(ii) the generator must collect relevant data suffi-
cient to characterize the facility’s or mobile source’s emissions of the
affected pollutant and the facility’s or mobile source’s activity level
for all representative phases of operation in order to characterize the
facility’s or mobile source’s baseline emissions;

(iii) facilities with continuous emissions monitoring
systems or predictive emissions monitoring systems in place shall use
this data in quantifying actual emissions;

(iv) the chosen quantification protocol shall be made
available for public comment for a period of 30 days and shall be view-
able on the commission’s web site;

(v) the chosen quantification protocol and any com-
ments received during the public comment period shall, upon approval
by the executive director, be submitted to the EPA for a 45-day ade-
quacy review; and

(vi) quantification protocols shall not be accepted
for use with this division (relating to Discrete Emission Credit Banking
and Trading) after a proposed disapproval of the protocol by the EPA
in the Federal Register.

(2) In the event that the monitoring and testing data re-
quired under paragraph (1) of this subsection is missing or unavailable,
the facility may report actual emissions for that period of time using
these listed methods in the following order of preference to determine
actual emissions:

(A) continuous monitoring data;

(B) periodic monitoring data;

(C) testing data;

(D) manufacturer’s data;

(E) EPA Compilation of Air Pollution Emission Factors
(AP-42), September 2000; or

(F) material balance.

(3) When quantifying actual emissions in accordance with
paragraph (2) of this subsection, the generator shall use the most con-
servative method for replacing the missing data, submit the justification
for not using the methods in paragraph (1) of this subsection, and sub-
mit the justification for the method used.

(e) Credit certification.

(1) The amount of discrete emission credits shall be
rounded down to the nearest tenth of a ton when generated and shall
be rounded up to the nearest tenth of a ton when used.

(2) Applications for certification will be reviewed in order
to determine the credibility of the reductions. Reductions determined
to be creditable will be certified by the executive director.

(3) The applicant will be notified in writing if the execu-
tive director denies the discrete emission credit notification. The ap-
plicant may submit a revised discrete emission credit notification in
accordance with the requirements of this division.

(4) If a facility’s or mobile source’s emissions exceed its
allowable emission limit, the amount of emissions exceeding the limit
may not be certified as discrete emission credits.

(f) Geographic scope. Except as provided in paragraphs (7)
and (8) of this subsection, only emission reductions generated in the
State of Texas may be creditable and used in the state with the following
limitations.

(1) VOC and NOx
discrete emission credits generated in an

ozone attainment area may be used in any county or portion of a county
designated as attainment or unclassified, except as specified in para-
graphs (4) and (5) of this subsection and may not be used in an ozone
nonattainment area.

(2) VOC and NOx discrete emission credits generated in an
ozone nonattainment area may be used either in the same ozone nonat-
tainment area in which they were generated, or in any county or portion
of a county designated as attainment or unclassified.

(3) VOC and NOx discrete emission credits generated in an
ozone nonattainment area may not be used in any other ozone nonat-
tainment area, except as provided in this subsection.

(4) VOC discrete emission credits are prohibited from use
within the covered attainment counties, as defined in §115.10 of this
title (relating to Definitions), if generated outside of the covered attain-
ment counties. VOC discrete emission credits generated in a nonattain-
ment area may be used in the covered attainment counties, except those
generated in El Paso.

(5) NOx discrete emission credits are prohibited from use
within the covered attainment counties, as defined in §115.10 of this
title, if generated outside of the covered attainment counties. NOx dis-
crete emission credits generated in a nonattainment area, except those
generated in El Paso, may be used in the covered attainment counties.

(6) CO, SO
2
, and PM

10
discrete emission credits must be

used in the same metropolitan statistical area (as defined in Office of
Management and Budget Bulletin Number 93-17 entitled "Revised Sta-
tistical Definitions for Metropolitan Areas" dated June 30, 1993) in
which the reduction was generated.

(7) VOC and NOx discrete emission credits generated in
other counties, states, or nations may be used in any attainment or
nonattainment county provided a demonstration has been made and ap-
proved by the executive director and the EPA, to show that the emission
reductions achieved in the other county, state, or nation improve the air
quality in the county where the credit is being used.

(8) A facility may use discrete emission reductions gener-
ated outside the United States provided that the emission reductions are
quantifiable, real, and surplus to any applicable international, federal,
state, or local law and the result would provide a greater health benefit
to the area as determined by the executive director. The applicant must:

(A) demonstrate that the use of the reduction does not
cause localized health impacts, as determined by the executive director;
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(B) submit all supporting information for calculations
and modeling, and any additional information requested by the execu-
tive director; and

(C) be located within 100 kilometers of the Texas -
Mexico border.

(g) Ozone season. In areas having an ozone season of less
than 12 months (as defined in 40 Code of Federal Regulations Part 58,
Appendix D) VOC and NOx discrete emission credits generated outside
the ozone season may not be used during the ozone season.

(h) Recordkeeping. The generator must maintain a copy of all
notices and backup information submitted to the registry for a mini-
mum of five years, following the completion of the generation period.
The user must maintain a copy of all notices and backup information
submitted to the registry for a minimum of five years, following the
completion of the use period. Other relevant reference material or raw
data must also be maintained on-site by the participating facilities or
mobile sources. The user must also maintain a copy of the generator’s
notice and backup information for a minimum of five years after the
use is completed. The records shall include, but not necessarily be lim-
ited to:

(1) the name, emission point number, and facility identi-
fication number of each facility or any other identifying number for
mobile sources using discrete emission credits;

(2) the amount of discrete emission credits being used by
each facility or mobile source; and

(3) the specific number, name, or other identification of
discrete emission credits used for each facility or mobile source.

(i) Public information. All information submitted with no-
tices, reports, and trades regarding the nature, quantity of emissions,
and sales price associated with the use or generation of discrete emis-
sion credits is public information and may not be submitted as confi-
dential. Any claim of confidentiality for this type of information, or
failure to submit all information may result in the rejection of the dis-
crete emission reduction application. All nonconfidential notices and
information regarding the generation, use, and availability of discrete
emission credits may be obtained from the registry.

(j) Authorization to emit. A discrete emission credit created
under this division is a limited authorization to emit the specified pol-
lutants in accordance with the provisions of this section, the FCAA,
and the TCAA, as well as regulations promulgated thereunder. A dis-
crete emission credit does not constitute a property right. Nothing in
this division should be construed to limit the authority of the commis-
sion or the EPA to terminate or limit such authorization.

(k) Program participation. The executive director has the au-
thority to prohibit a company from participating in discrete emission
credit trading either as a generator or user, if the executive director de-
termines that the company has violated the requirements of the program
or abused the privileges provided by the program.

(l) Compliance burden and enforcement.

(1) The user is responsible for assuring that a sufficient
quantity of discrete emission credits are acquired to cover the appli-
cable facility or mobile source’s emissions for the entire use period.

(2) The user is in violation of this section if the user does
not possess enough discrete emission credits to cover the compliance
need for the use period. If the user possesses an insufficient quantity
of discrete emission credits to cover its compliance need, the user will
be out of compliance for the entire use period. Each day the user is out
of compliance may be considered a violation.

(3) Users may not transfer their compliance burden and le-
gal responsibilities to a third party participant. Third party participants
may only act in an advisory capacity to the user.

(m) Credit Ownership. The owner of the initial discrete emis-
sion credit certificate shall be the owner or operator of the facility or
mobile source creating the emission reduction. The executive director
may approve a deviation from this subsection considering factors such
as, but not limited to:

(1) whether an entity other than the owner or operator of
the facility or mobile source incurred the cost of the emission reduction
strategy; or

(2) whether the owner or operator of the facility or mobile
source lacks the potential to generate one tenth of a ton of credit.

§101.373. Discrete Emission Reduction Credit Generation and Cer-
tification.

(a) Methods of generation.

(1) Discrete emission reduction credits (DERC) may be
generated using one of the following methods or any other method
that is approved by the executive director:

(A) the permanent shutdown of a facility which causes
a loss of capability to produce emissions;

(B) the installation and operation of pollution control
equipment which reduces emissions below the level required of the
facility; or

(C) a change in the manufacturing process which re-
duces emission below the level required of the facility;

(2) DERCs may not be generated by the following strate-
gies:

(A) temporary shutdown or permanent curtailment of
an activity at a facility;

(B) modification or discontinuation of any activity that
is otherwise in violation of a federal, state, or local law;

(C) emission reductions required to comply with any
provision under Title I of the FCAA regarding tropospheric ozone, or
Title IV of the FCAA regarding acid deposition control;

(D) emission reductions of hazardous air pollutants, as
defined in the FCAA, §112, from application of a standard promulgated
under FCAA, §112;

(E) emission reductions which have occurred as a result
of transferring the emissions to another facility at the same site;

(F) emission reductions credited or used under any
other emissions trading program;

(G) emission reductions occurring at a facility which
received an alternative emission limitation to meet a state reasonably
available control technology requirement, except to the extent that the
emissions are reduced below the level that would have been required
had the alternative emission limitation not been issued;

(H) emission reductions at a site facility with a flexible
permit, unless the reductions are made permanent and enforceable or
the generator can demonstrate that the emission reductions were not
used to satisfy the conditions for the facilities under the flexible permit.

(I) specific emission reductions funded through state or
federal programs, unless specifically allowed under that program;
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(J) emission reductions from a facility subject to Divi-
sion 3 of this subchapter (relating to Mass Emissions Cap and Trade
Program); or

(K) emission reductions from the shutdown of a facility
that was not included in the state implementation plan (SIP).

(b) DERC calculation.

(1) DERCs, except for shutdowns, are calculated according
to the following equations.
Figure: 30 TAC §101.373(b)(1)

(2) For shutdown emission reduction strategies, the quan-
tity of emission reduction generated is equivalent to the baseline emis-
sions.

(3) The generation period for a shutdown is five years.
Shutdown DERCs must be generated and noticed to the registry on an
annual basis.

(c) DERC certification.

(1) A DEC-1 Form, Notice of Generation and Generator
Certification of Discrete Emission Credits, must be submitted to the
executive director no later than 90 days after the end of the generation
period, or no later than 90 days after the completion of the first 12
months of generation. Submission of the DEC-1 Form should continue
every 12 months thereafter for each subsequent year of generation.

(2) DERCs shall be quantified in accordance with
§101.372(d) of this title (relating to General Provisions). The execu-
tive director shall have the authority to inspect and request information
to assure that the emission reductions have actually been achieved.

(3) An application for DERCs must include, but is not lim-
ited to, a completed DEC-1 Form signed by an authorized represen-
tative of the applicant along with the following information for each
pollutant reduced at each applicable facility:

(A) the generation period;

(B) a complete description of the generation activity;

(C) for shutdown emission reduction strategies, an ex-
planation as to whether production shifted from the shutdown facility
to another facility at the same site;

(D) the amount of discrete emission credits generated;

(E) for volatile organic compound reductions, a list of
the specific compounds reduced;

(F) documentation supporting the baseline emission ac-
tivity, baseline emission rate, emission reduction strategy emission rate,
and emission reduction strategy activity;

(G) emissions inventory data from the most recent year
of emissions inventory used in the SIP and emissions inventory data
for the two consecutive years used to determine the baseline activity
for each applicable pollutant and emission point;

(H) the most stringent emission rate for the applicable
facility, considering all the local, state, and federal applicable regula-
tory and statutory requirements;

(I) a complete description of the protocol used to calcu-
late the emission reduction generated; and

(J) the actual calculations performed by the generator to
determine the amount of discrete emission credits generated.

§101.374. Mobile Discrete Emission Reduction Credit Generation
and Certification.

(a) Method of generation.

(1) Mobile discrete emission reduction credits (MDERC)
may be generated by any mobile source emission reduction strategy
that creates actual mobile source emission reductions under this rule,
and is subject to the approval of the commission.

(2) MDERCs cannot be generated from specific reductions
funded through state or federal programs, unless specifically allowed
under that program.

(3) MDERCs cannot be generated from a mobile source if
the emissions have been transferred from that mobile source to another
mobile source.

(b) MDERC calculation. An MDERCmay be calculated from
the annual difference between the mobile source emissions baseline
and the actual emissions level after the MDERC strategy has been put
in place. The MDERC must be based on actual in-use emissions of the
modified or substitute mobile source. Emission baselines for quanti-
fying MDERCs should include the following information and data as
appropriate, but not be limited to:

(1) the emission standard to which the mobile source is
subject or emission performance to which the mobile source is certi-
fied;

(2) the measured in-use emissions levels per unit of use
from all significant mobile source emissions sources;

(3) the number of mobile sources in the participating
group;

(4) the type or types of mobile sources by model year; and

(5) the actual activity level, hours of operation or miles
traveled by type, and model year.

(c) MDERC certification.

(1) An MDEC-1 Form, Notice of Generation and Gener-
ator Certification of Mobile Discrete Emission Credits, must be sub-
mitted to the executive director no later than 90 days after the discrete
emission reduction strategy activity has been completed, or no later
than 90 days after the completion of the first 12 months of generation.
Submission of the MDEC-1 Form should continue every 12 months
thereafter for each subsequent year of generation.

(2) MDERCs will be determined and certified in accor-
dance with §101.372(d) of this title (relating to General Provisions)
using:

(A) EPA methodologies, when available;

(B) actual monitoring results, when available;

(C) calculations using the most current EPA mobile
emissions factor model or other model as applicable; or

(D) calculations using creditable emission reduction
measurement or estimation methodologies which satisfactorily address
the analytical uncertainties of mobile source emissions reduction
strategies. The generator must collect relevant data sufficient to
characterize the process emissions of the affected pollutant and the
process activity level for all representative phases of source operation
during the period under which the MDERCs are created or used.

(3) An application for MDERCs must include, but is not
limited to, a completed MDEC-1 Form signed by an authorized repre-
sentative of the applicant along with the following information for each
pollutant reduced for each mobile source:

(A) the date of the reduction;
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(B) a complete description of the generation activity;

(C) the amount of discretemobile source emission cred-
its generated;

(D) documentation supporting the mobile source base-
line emission activity, mobile source baseline emission rate, mobile
source baseline total emissions, and the mobile source strategy;

(E) a complete description of the protocol used to cal-
culate the discrete mobile source emission reduction generated;

(F) the actual calculations performed by the generator
to determine the amount of discretemobile source emission credits gen-
erated;

(G) the calculation protocol as approved by the execu-
tive director and submitted to EPA; and

(H) a demonstration that the reductions are surplus to
all local, state, and federal rules and to emissions modeled in the SIP.

(4) The owner of the initial emission credit certificate shall
be the owner of the facility or mobile source creating the emission re-
duction. The executive directormay approve a deviation from this para-
graph considering factors such as, but not limited to:

(A) an entity other than the owner of the facility or mo-
bile source incurred the cost of the emission reduction strategy; or

(B) the owner of the facility or mobile source lacked the
potential to generate one-tenth of a ton of credit.

§101.376. Discrete Emission Credit Use.

(a) Requirements to use discrete emission credits. Discrete
emission credits may be used if the following requirements are met.

(1) The user must have ownership of a sufficient amount of
discrete emission credits before the use period for which the specific
discrete emission credits are to be used.

(2) The user must hold sufficient discrete emission credits
to cover the user’s compliance obligation at all times.

(3) The user shall acquire additional discrete emission
credits during the use period if it is determined the user does not
possess enough discrete emission credits to cover the entire use period.
The user must acquire additional credits as allowed under this section
prior to the shortfall, or be in violation of this section.

(4) Facility or mobile source operators may acquire and use
only discrete emission credits listed on the registry.

(b) Use of discrete emission credits. With the exception of
uses prohibited in subsection (c) of this section or precluded by com-
mission order or condition within an authorization under the same com-
mission account number, discrete emission credits may be used to meet
or demonstrate compliance with any facility or mobile regulatory re-
quirement including the following:

(1) to exceed any allowable emission level, if the following
conditions are met:

(A) in ozone nonattainment areas, permitted facilities
may use discrete emission credits to exceed permit allowables by no
more than ten tons for nitrogen oxides (NOx) or five tons for volatile
organic compounds (VOC) in a 12-month period as approved by the ex-
ecutive director. This use is limited to one exceedance, up to 12 months
within any 24-month period, per use strategy. The user must demon-
strate that there will be no adverse impacts from the use of discrete
emission credits at the levels requested; or

(B) at permitted facilities in counties or portions of
counties designated as attainment or unclassified, discrete emission
credits may be used to exceed permit allowables by values not to
exceed the prevention of significant deterioration significance levels
as provided in 40 Code of Federal Regulations (CFR) §52.21(b)(23),
as approved by the executive director prior to use. This use is limited
to one exceedance, up to 12 months within any 24-month period,
per use strategy. The user must demonstrate that there will be no
adverse impacts from the use of discrete emission credits at the levels
requested;

(2) as new source review (NSR) permit offsets if the fol-
lowing requirements are met:

(A) the user must obtain the executive director’s ap-
proval prior to the use of specific discrete emission credits to cover,
at a minimum, one year of operation of the new or modified facility in
the NSR permit;

(B) the amount of discrete emission credits needed for
NSR offsets equals the quantity of tons needed to achieve the maximum
allowable emission level set in the user’s NSR permit. The user must
also purchase and retire enough discrete emission credits to meet the
offset ratio requirement in the user’s ozone nonattainment area. The
user must purchase and retire either the environmental contribution of
10% or the offset ratio, whichever is higher; and

(C) the NSR permit must meet the following require-
ments:

(i) the permit must contain an enforceable require-
ment that the facility obtain at least one additional year of offsets be-
fore continuing operation in each subsequent year;

(ii) prior to issuance of the permit the user must
identify the discrete emission credits; and

(iii) prior to start of operation the user must submit
a completed DEC-2 Form, Notice of Intent to Use Discrete Emission
Credits, along with the original certificate;

(3) to comply with the Mass Emissions Cap and Trade Pro-
gram requirements as provided in §101.356(g) of this title (relating to
Allowance Banking and Trading); or

(4) to comply with Chapters 114, 115, and 117 of this title
(relating to Control of Air Pollution from Motor Vehicles; Control of
Air Pollution from Volatile Organic Compounds; and Control of Air
Pollution from Nitrogen Compounds), as allowed.

(c) Discrete emission credit use prohibitions. A discrete emis-
sion credit may not be used under this division:

(1) before it has been acquired by the user;

(2) for netting to avoid the applicability of federal and state
NSR requirements;

(3) to meet FCAA requirements for:

(A) new source performance standards under FCAA,
§111;

(B) lowest achievable emission rate standards under
FCAA, §173(a)(2);

(C) best available control technology standards under
FCAA, §165(a)(4) or Texas Health and Safety Code, §382.0518(b)(1);

(D) hazardous air pollutants standards under FCAA,
§112, including the requirements for maximum achievable control
technology;
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(E) standards for solid waste combustion under FCAA,
§129;

(F) requirements for a vehicle inspection and mainte-
nance program under FCAA, §182(b)(4) or (c)(3);

(G) ozone control standards set under FCAA, §183(e)
and (f);

(H) clean-fueled vehicle requirements under FCAA,
§246;

(I) motor vehicle emissions standards under FCAA,
§202;

(J) standards for non-road vehicles under FCAA, §213;

(K) requirements for reformulated gasoline under
FCAA, §211(k); or

(L) requirements for Reid vapor pressure standards un-
der FCAA, §211(h) and (i);

(4) to allow an emissions increase of an air contaminant
above a level authorized in a permit or other authorization that exceeds
the limitations of §106.261(3) or (4) or §106.262(3) of this title (relat-
ing to Facilities (Emission Limitations); and Facilities (Emission and
Distance Limitations)) except as approved by the executive director.
This paragraph does not apply to limit the use of discrete emission re-
duction credits (DERC) or mobile discrete emission reduction credits
in lieu of allowances under §101.356(h) of this title;

(5) to authorize a facility whose emissions are enforceably
limited to below applicable major source threshold levels, as defined in
§122.10 of this title (relating to General Definitions), to operate with
actual emissions above those levels without triggering applicable re-
quirements that would otherwise be triggered by such major source
status; or

(6) to exceed an allowable emission level where the ex-
ceedance would cause or contribute to a condition of air pollution as
determined by the executive director.

(d) Notice of intent to use.

(1) A completedDEC-2 Form, signed by an authorized rep-
resentative of the applicant must be submitted to the executive director
in accordance with the following requirements.

(A) Discrete emission credits may be used only after
the applicant has submitted the notice and received executive director
approval.

(B) The application must be submitted at least 45 days
prior to the first day of the use period if the discrete emission credits
were generated from a facility, 90 days if the discrete emission credits
were generated from a mobile source, and every 12 months thereafter
for each subsequent year if the use period exceeds 12 months.

(C) A copy of the application must also be sent to the
federal land manager 30 days prior to use if the user is located within
100 kilometers of a Class I area, as listed in 40 CFR Part 81 (2001).

(D) The application must include, but is not limited to,
the following information for each use:

(i) the applicable state and federal requirements that
the discrete emission credits will be used to comply with and the in-
tended use period;

(ii) the amount of discrete emission credits needed;

(iii) the baseline emission rate, activity level, and to-
tal emissions for the applicable facility or mobile source;

(iv) the actual emission rate, activity level, and total
emissions for the applicable facility or mobile source;

(v) the most stringent emission rate and the most
stringent emission level for the applicable facility or mobile source,
considering all applicable regulatory requirements;

(vi) a complete description of the protocol, as sub-
mitted by the executive director to the EPA for approval, used to calcu-
late the amount of discrete emission credits needed;

(vii) the actual calculations performed by the user to
determine the amount discrete emission credits needed;

(viii) the date on which the discrete emission credits
were acquired or will be acquired;

(ix) the discrete emission credit generator and the
original certificate of the discrete emission credits acquired or to be
acquired;

(x) the price of the discrete emission credits acquired
or the expected price of the discrete emission credits to be acquired;

(xi) a statement that due diligence was taken to ver-
ify that the discrete emission credits were not previously used, the dis-
crete emission credits were not generated as a result of actions prohib-
ited under this regulation, and the discrete emission credits will not be
used in a manner prohibited under this regulation; and

(xii) a certification of use, which must contain cer-
tification under penalty of law by a responsible official of the user of
truth, accuracy, and completeness. This certification must state that
based on information and belief formed after reasonable inquiry, the
statements and information in the document are true, accurate, and
complete.

(2) DERC use calculation.

(A) To calculate the amount of discrete emission credits
necessary to comply with §§117.108, 117.138, 117.210, or 117.223 of
this title (relating to System Cap; and Source Cap), a user may use the
equations listed in those sections, or the following equations.

(i) For the rolling average cap:
Figure: 30 TAC §101.376(d)(2)(A)(i)

(ii) For maximum daily cap:
Figure: 30 TAC §101.376(d)(2)(A)(ii)

(B) The amount of discrete emission credits needed to
demonstrate compliance or meet a regulatory requirement is calculated
as follows.
Figure: 30 TAC §101.376(d)(2)(B)

(C) The amount of discrete emission credits needed to
comply with permit allowables is calculated as follows.
Figure: 30 TAC §101.376(d)(2)(C)

(D) The user must retire 10% more discrete emission
credits than are needed, as calculated in this paragraph, to ensure that
the facility or mobile source environmental contribution retirement
obligation will be met.

(E) If the amount of discrete emission credits needed to
meet a regulatory requirement or to demonstrate compliance is greater
than ten tons, an additional 5.0% of the discrete emission credits
needed, as calculated in this paragraph, must be acquired to ensure
that sufficient discrete emission credits are available to the user with
an adequate compliance margin.

(3) A user may submit a notice late in the case of an emer-
gency, but the notice must be submitted before the discrete emission
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credits can be used. The user must include a complete description of
the emergency situation in the notice of intent to use. All other notices
submitted less than 45 days prior to use, or 90 days prior to use for a
mobile source, will be considered late and in violation;

(4) The user is responsible for determining the credits it
will purchase and notifying the executive director of the selected gen-
erating facility or mobile source in the notice of intent to use. If the
generator’s credits are rejected or the notice of generation is incom-
plete, the use of discrete emission credits by the user may be delayed
by the executive director. The user cannot use any discrete emission
credits that have not been certified by the executive director. The ex-
ecutive director may reject the use of discrete emission credits by a
facility or mobile source if the credit and use cannot be demonstrated
to meet the requirements of this section.

(5) If the facility is in an area with an ozone season less
than 12 months, the user shall calculate the amount of discrete emis-
sion credits needed for the ozone season separately from the non-ozone
season.

(e) Notice of use.

(1) The user shall calculate:

(A) the amount of discrete emission credits used, in-
cluding the amount of discrete emission credits retired to cover the en-
vironmental contribution, as described in subsection (d)(2)(C) of this
section, associated with actual use; and

(B) the amount of discrete emission credits not used,
including the amount of excess discrete emission credits that were pur-
chased to cover the environmental contribution, as described in subsec-
tion (d)(2)(C) of this section, but not associated with the actual use, and
available for future use.

(2) DERC use is calculated by the following equations.

(A) The amount of discrete emission credits used to
demonstrate compliance or meet a regulatory requirement is calculated
as follows.
Figure: 30 TAC §101.376(e)(2)(A)

(B) The amount of discrete emission credits used to
comply with permit allowables is calculated as follows.
Figure: 30 TAC §101.376(e)(2)(B)

(3) A DEC-3 Form, Notice of Use of Discrete Emission
Credits, must be submitted to the commission in accordance with the
following requirements.

(A) The notice must be submitted within 90 days after
the end of the use period;

(B) The notice must be submitted within 90 days of the
conclusion of each 12-month use period, if applicable.

(C) The notice is to be used as the mechanism to update
or amend the notice of intent to use and must include any information
different from that reported in the notice of intent to use, including, but
not limited to, the following items:

(i) purchase price of the discrete emission credits
obtained prior to the current use period;

(ii) the actual amount of discrete emission credits
possessed during the use period;

(iii) the actual emissions during the use period for
VOC and NOx;

(iv) the actual amount of discrete emission credits
used;

(v) the actual environmental contribution; and

(vi) the amount of discrete emission credits available
for future use.

(4) Discrete emission credits that are not used during the
use period are surplus and remain available for transfer or use by the
holder. In addition, any portion of the calculated environmental contri-
bution not attributed to actual use is also available.

(5) The user is in violation of this section if the user submits
the report of use later than the allowed 90 days following the conclusion
of the use period.

§101.378. Discrete Emission Credit Banking and Trading.
(a) The credit registry. All discrete emission credit generators,

users, and holders will be included in the commission’s credit registry.

(1) All notices submitted by a generator, holder, or user will
be reviewed for credibility; and when deemed certified, posted to the
credit registry.

(2) The credit registry will assign a unique number to each
certificate which will include the amount of emission reductions gen-
erated to the tenth of a ton.

(3) The credit registry will maintain a listing of all credits
available or used for each ozone nonattainment area. One combined
listing for all the counties or portions of counties designated as attain-
ment or unclassified will be provided by the credit registry.

(4) The registry shall not contain proprietary information.

(b) Life of a discrete emission credit. A discrete emission
credit is available for use after the DEC-1 Form, Notice of Generation
and Generator Certification of Discrete Emission Credits, has been re-
ceived, deemed creditable by the executive director, and deposited in
the commission credit registry in accordance with subsection (a) of this
section, and may be used anytime thereafter. All credits are deposited
in the credit registry and reported as available credits until they are used
or withdrawn.

(c) Trading. Discrete emission credits are freely transferable
in whole or in part, and may be traded or sold to a new owner at any
time after certification.

(1) Prior to the transfer, the executive director must be no-
tified by means of a completed DEC-4 Form, Application for Transfer
of Discrete Emission Credits.

(2) The executive director will issue a letter to the discrete
emission credit purchaser reflecting the discrete emission credits pur-
chased by the new owner, and a letter to the discrete emission credit
seller showing any remaining discrete emission credits available to the
original owner. Discrete emission credits are considered transferred
only after the executive director grants approval of the transaction.

(3) The trading of discrete emission credits may be discon-
tinued by the executive director in whole or in part and in any manner,
with commission approval, as a remedy for problems resulting from
trading in a localized area of concern.

§101.379. Program Audits and Reports.
(a) No later than three years after the effective date of this sec-

tion, and every three years thereafter, the executive director will audit
this program.

(1) The audit will evaluate the timing of credit generation
and use, the impact of the program on the state’s attainment demonstra-
tion and the emissions of hazardous air pollutants, the availability and
cost of credits, compliance by the participants, and any other elements
the executive director may choose to include.
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(2) The executive director will recommend measures to
remedy any problems identified in the audit. The trading of discrete
emission credits may be discontinued by the executive director in
part or in whole and in any manner, with commission approval, as a
remedy for problems identified in the program audit.

(3) The audit data and results will be completed and sub-
mitted to the EPA and made available for public inspection within six
months after the audit begins.

(b) No later than February 1 of each calendar year, the execu-
tive director shall develop and make available to the general public and
the EPA a report that includes:

(1) the amount of each pollutant emission credits generated
under this division;

(2) the amount of each pollutant emission credits used un-
der this division; and

(3) a summary of all trades completed under this division.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 17,
2002.
TRD-200208333
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 17, 2003
Proposal publication date: June 21, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
30 TAC §§101.372 - 101.374
STATUTORY AUTHORITY
These repealed sections are adopted under TWC, §5.103,
concerning Rules, and §5.105, concerning General Policy,
which authorize the commission to adopt rules necessary to
carry out its powers and duties under the TWC; and under
THSC, §382.017, concerning Rules, which authorizes the
commission to adopt rules consistent with the policy and
purposes of the TCAA. The repealed sections are also adopted
under THSC, §382.002, concerning Policy and Purpose, which
establishes the commission’s purpose to safeguard the state’s
air resources, consistent with the protection of public health,
general welfare, and physical property; §382.011, concerning
General Powers and Duties, which authorizes the commission
to control the quality of the state’s air; §382.012, concerning
State Air Control Plan, which authorizes the commission to
develop a general, comprehensive plan for control of the state’s
air; §382.014, concerning Emission Inventory, which authorizes
the commission to require a person whose activities cause
emissions of air contaminants to submit information to enable
the commission to develop an emissions inventory; §382.016,
concerning Monitoring Requirements, Examination of Records,
which authorizes the commission to prescribe reasonable
requirements for the measuring and monitoring of emissions of
air contaminants. These repealed sections are also adopted
under 42 USC, §7410(a)(2)(A), which requires SIPs to include
enforceable emission limitations and other control measures

or techniques, including economic incentives such as fees,
marketable permits, and auction of emission rights.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 17,
2002.
TRD-200208334
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 17, 2003
Proposal publication date: June 21, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
CHAPTER 115. CONTROL OF AIR
POLLUTION FROM VOLATILE ORGANIC
COMPOUNDS
The Texas Commission on Environmental Quality (TCEQ or
commission) adopts amendments to §115.10 in Subchap-
ter A, Definitions; §§115.120 - 115.123, 115.126, 115.127,
115.129, 115.142 - 115.144, 115.147, 115.149, 115.160,
115.161, 115.166, and 115.167 in Subchapter B, General
Volatile Organic Compound Sources; §§115.211, 115.215,
115.219, 115.229, and 115.239 in Subchapter C, Volatile
Organic Compound Transfer Operations; §§115.312, 115.326,
115.352, 115.354, 115.356, 115.357, and 115.359 in Sub-
chapter D, Petroleum Refining, Natural Gas Processing, and
Petrochemical Processes; and §§115.420, 115.421, 115.427,
and 115.429 in Subchapter E, Solvent-Using Processes. The
commission also adopts new §§115.720, 115.722, 115.725
- 115.727, 115.729, 115.760, 115.761, 115.764, 115.766 -
115.769, 115.780 - 115.783, and 115.785 - 115.789 in new
Subchapter H, Highly-Reactive Volatile Organic Compounds.
These new and amended sections and corresponding revisions
to the state implementation plan (SIP) will be submitted to the
United States Environmental Protection Agency (EPA).
Sections 115.10, 115.123, 115.126, 115.127, 115.142, 115.144,
115.147, 115.149, 115.160, 115.166, 115.215, 115.326,
115.352, 115.354, 115.356, 115.357, 115.359, 115.420,
115.421, 115.720, 115.722, 115.725 - 115.727, 115.729,
115.760, 115.761, 115.764, 115.766 - 115.769, 115.780 -
115.783, and 115.785 - 115.789 are adopted with changes
to the proposed text as published in the June 21, 2002 issue
of the Texas Register (27 TexReg 5394). Sections 115.120
- 115.122, 115.129, 115.143, 115.161, 115.167, 115.211,
115.219, 115.229, 115.239, 115.312, 115.427, and 115.429 are
adopted without changes and will not be republished. Sections
115.170, 115.171, 115.173 - 115.176, 115.179, 115.180,
115.182 - 115.184, 115.186, 115.189, 115.723, 115.740 -
115.747, 115.749, 115.762, 115.763, 115.765, and 115.784 are
being withdrawn. Section 115.741 was published in the July 12,
2002, issue of the Texas Register (27 TexReg 6208).
The adopted amendments to Chapter 115, concerning Control
of Air Pollution from Volatile Organic Compounds, and revisions
to the SIP improve implementation of the existing Chapter 115
by adding requirements to achieve reductions in emissions of
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highly-reactive volatile organic compounds (HRVOC) in the
Houston/Galveston (HGA) ozone nonattainment area, correct-
ing typographical errors, updating cross-references, clarifying
ambiguous language, adding flexibility, deleting obsolete lan-
guage, and amending requirements to achieve the intended
volatile organic compound (VOC) emission reductions of the
program.
The commission adopts these amendments to Chapter 115 and
revisions to the SIP as essential components of, and consistent
with, the SIP that Texas is required to develop under the Federal
Clean Air Act (FCAA) Amendments of 1990 as codified in 42
United States Code (USC), §7410, to demonstrate attainment of
the national ambient air quality standard (NAAQS) for ozone. In
addition, 42 USC, §7502(a)(2), requires attainment as expedi-
tiously as practicable, and 42 USC, §7511a(d), requires states
to submit ozone attainment demonstration SIPs for severe ozone
nonattainment areas such as HGA.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES
The HGA ozone nonattainment area is classified as Severe-17
under the 1990 Amendments to the FCAA as codified in 42 USC,
§§7401 et seq., and therefore is required to attain the one-hour
ozone standard of 0.12 part per million (ppm) by November 15,
2007. In addition, 42 USC, §7502(a)(2), requires attainment as
expeditiously as practicable, and 42 USC, §7511a(d), requires
states to submit ozone attainment demonstration SIPs for se-
vere ozone nonattainment areas such as HGA. The HGA area,
defined as Brazoria, Chambers, Fort Bend, Galveston, Harris,
Liberty, Montgomery, and Waller Counties, has been working
to develop a demonstration of attainment in accordance with 42
USC, §7410. On January 4, 1995, the state submitted the first
of several post-1996 SIP revisions for HGA.
The January 1995 SIP consisted of urban airshed model (UAM)
modeling for 1988 and 1990 base case episodes, adopted rules
to achieve a 9% rate-of-progress (ROP) reduction in VOCs, and
a commitment schedule for the remaining ROP and attainment
demonstration elements. At the same time, but in a separate
action, the State of Texas filed for the temporary nitrogen ox-
ides (NOx) waiver allowed by 42 USC, §7511a(f). The January
1995 SIP and the NOx waiver were based on early base case
episodes which marginally exhibited model performance in ac-
cordance with EPA modeling performance standards, but which
had a limited data set as inputs to the model. In 1993 and 1994,
the commission was engaged in an intensive data- gathering ex-
ercise known as the Coastal Oxidant Assessment for Southeast
Texas (COAST) study. The commission believed that the en-
hanced emissions inventory, expanded ambient air quality and
meteorological monitoring, and other elements would provide
a more robust data set for modeling and other analysis, which
would lead to modeling results that the commission could use to
better understand the nature of the ozone air quality problem in
the HGA area.
Around the same time as the 1995 submittal, EPA policy regard-
ing SIP elements and timelines went through changes. Two na-
tional initiatives in particular resulted in changing deadlines and
requirements. The first of these initiatives was a program con-
ducted by the Ozone Transport Assessment Group (OTAG). This
group grew out of a March 2, 1995 memo from Mary Nichols,
former EPA Assistant Administrator for Air and Radiation, that al-
lowed states to postpone completion of their attainment demon-
strations until an assessment of the role of transported ozone
and precursors had been completed for the eastern half of the

nation, including the eastern portion of Texas. Texas partici-
pated in the OTAG program, and OTAG concluded that Texas
does not significantly contribute to ozone exceedances in the
Northeastern United States. The other major national initiative
that impacted the SIP planning process is the revision to the
ozone NAAQS. The EPA promulgated a final rule on July 18,
1997 changing the ozone standard to an eight-hour standard of
0.08 ppm. In November 1996, concurrent with the proposal of
the standards, the EPA proposed an interim implementation plan
(IIP) it believed would help areas like HGA transition from the old
to the new standard. In an attempt to avoid a significant delay
in planning activities, Texas began to follow this guidance, and
readjusted its modeling and SIP development time lines accord-
ingly. When the new standard was published, the EPA decided
not to publish the IIP, and instead stated that, for areas currently
exceeding the one-hour ozone standard, the one-hour standard
would continue to apply until it is attained. The FCAA requires
that HGA attain the one-hour standard by November 15, 2007.
The EPA issued revised draft guidance for areas such as HGA
that do not attain the one-hour ozone standard. The commission
adopted on May 6, 1998 and submitted to the EPA on May 19,
1998 a revision to the HGA SIP which contained the following
elements in response to EPA’s guidance: UAM modeling based
on emissions projected from a 1993 baseline out to the 2007
attainment date; an estimate of the level of VOC and NOx re-
ductions necessary to achieve the one-hour ozone standard by
2007; a list of control strategies that the state could implement
to attain the one-hour ozone standard; a schedule for complet-
ing the other required elements of the attainment demonstration;
a revision to the Post-1996 9% ROP SIP that remedied a defi-
ciency that the EPA believed made the previous version of that
SIP unapprovable; and evidence that all measures and regula-
tions required by Subpart 2 of Title I of the FCAA to control ozone
and its precursors have been adopted and implemented, or are
on an expeditious schedule to be adopted and implemented.
In November 1998, the SIP revision submitted to the EPA in
May 1998 became complete by operation of law. However, the
EPA stated that it could not approve the SIP until specific control
strategies were modeled in the attainment demonstration. The
EPA specified a submittal date of November 15, 1999 for this
modeling. In a letter to the EPA dated January 5, 1999, the state
committed to model two strategies showing attainment.
As the HGA modeling protocol evolved, the commission eventu-
ally selected and modeled seven basic modeling scenarios. As
part of this process, a group of HGA stakeholders worked closely
with commission staff to identify local control strategies for the
modeling. Some of the scenarios for which the stakeholders re-
quested evaluation included options such as California-type fuel
and vehicle programs as well as an acceleration simulation mode
equivalent motor vehicle inspection and maintenance program.
Other scenarios incorporated the estimated reductions in emis-
sions that were expected to be achieved throughout the model-
ing domain as a result of the implementation of several voluntary
and mandatory state-wide programs adopted or planned inde-
pendently of the SIP. It should be made clear that the commis-
sion did not propose that any of these strategies be included in
the ultimate control strategy submitted to the EPA in 2000. The
need for, and effectiveness of, any controls which may be imple-
mented outside the HGA eight-county area will be evaluated on
a county- by-county basis.
The SIP revision was adopted by the commission on October
27, 1999, submitted to the EPA by November 15, 1999, and
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contained the following elements: photochemical modeling of
potential specific control strategies for attainment of the one-
hour ozone standard in the HGA area by the attainment date
of November 15, 2007; an analysis of seven specific modeling
scenarios reflecting various combinations of federal, state, and
local controls in HGA (additional scenarios H1 and H2 build upon
Scenario VIf); identification of the level of reductions of VOC and
NOx necessary to attain the one-hour ozone standard by 2007;
a 2007 mobile source budget for transportation conformity; iden-
tification of specific source categories which, if controlled, could
result in sufficient VOC and/or NOx reductions to attain the stan-
dard; a schedule committing to submit by April 2000 an enforce-
able commitment to conduct a mid-course review (MCR); and a
schedule committing to submit modeling and adopted rules in
support of the attainment demonstration by December 2000.
The April 19, 2000 SIP revision for HGA contained the follow-
ing enforceable commitments by the state: to quantify the short-
fall of NOx reductions needed for attainment; to list and quantify
potential control measures to meet the shortfall of NOx reduc-
tions needed for attainment; to adopt the majority of the neces-
sary rules for the HGA attainment demonstration by December
31, 2000, and to adopt the rest of the shortfall rules as expedi-
tiously as practical, but no later than July 31, 2001; to submit a
Post-1999 ROP plan by December 31, 2000; and to perform an
MCR by May 1, 2004.
The emission reduction requirements included as part of the De-
cember 2000 SIP revision represented substantial, intensive ef-
forts on the part of stakeholder coalitions in the HGA area. These
coalitions, involving local governmental entities, elected officials,
environmental groups, industry, consultants, and the public, as
well as the commission and the EPA, worked diligently to iden-
tify and quantify potential control strategy measures for the HGA
attainment demonstration. Local officials from the HGA area for-
mally submitted a resolution to the commission, requesting the
inclusion of many specific emission reduction strategies.
A SIP revision for HGA was adopted by the commission on De-
cember 6, 2000 and submitted to the EPA by December 31,
2000. The December 2000 SIP contained rules, enforceable
commitments, and photochemical modeling analyses in support
of the HGA ozone attainment demonstration. In addition, this SIP
contained post-1999 ROP plans for the milestone years 2002
and 2005, and for the attainment year 2007. The SIP also con-
tained enforceable commitments to implement further measures,
if needed, in support of the HGA attainment demonstration, as
well as a commitment to perform and submit an MCR.
In January 2001, the BCCA-Appeal Group (BCCA-AG) and sev-
eral regulated companies challenged the December 2000 HGA
SIP and some of the associated rules. Specifically, the BCCA-
AG challenged the 90% NOx reduction requirement from station-
ary sources in the HGA area. In May 2001, the parties agreed
to a stay in the case, and Judge Margaret Cooper, Travis County
District Court, signed a Consent Order, effective June 8, 2001,
requiring the commission to perform an independent, thorough
analysis of the causes of rapid ozone formation events and iden-
tify potential mitigating measures not yet identified in the HGA
attainment demonstration, according to the milestones and pro-
cedures in Exhibit C (Scientific Evaluation) of the Consent Order.
On September 26, 2001, the commission adopted a revision to
the December 2000 HGA SIP. This revision included changes
to several previously adopted rules, removal of the construction
equipment operating restriction and the accelerated purchase
requirement for Tier 2/3 heavy duty equipment, and adjustments

to the ROP and NOx gap to account for mathematical inconsis-
tencies. The September 2001 SIP also laid out the MCR process
by detailing how the state will fulfill its commitment to obtain the
additional emission reductions necessary to demonstrate attain-
ment of the one-hour ozone standard in HGA by 2007. Chapter
7 of the September 2001 SIP described the options for reducing
NOx emissions and the anticipated results from improvements to
science between 2001 and the 2004 MCR.
In compliance with the Consent Order, the commission con-
ducted a scientific evaluation based in large part on aircraft
data collected by the Texas 2000 Air Quality Study (TexAQS).
The TexAQS, a comprehensive research project conducted in
August and September 2000 involving more than 40 research
organizations and over 200 scientists, studied ground-level
ozone air pollution in the HGA and central and east Texas
regions. The study revealed that while NOx emissions from
industrial sources were generally correctly accounted for,
industrial VOC emissions were likely significantly understated
in earlier emissions inventories. The study also showed that
surface monitors were insufficient in capturing the phenomenon
of ozone plumes downwind of industrial facilities. On four
separate days, ozone levels exceeding 125 parts per billion
(ppb) were recorded by aircraft instruments that were missed
by surface monitoring equipment. The findings from the study
are constantly evolving and have raised questions about the
formation of high ozone in the HGA. To address these findings
and to fulfill obligations resulting from the lawsuit settlement
negotiations with the BCCA-AG, commission staff has focused
on substituting industrial VOC controls for some of the last 10%
of reductions required by industrial NOx emission limit rules and
determining which VOCs should be controlled if industrial VOC
controls are found to be effective.
Results of photochemical grid modeling and analysis of ambient
VOC data indicate that it is possible to achieve the same level of
air quality benefits with reductions in industrial VOC emissions,
combined with an overall 80% reduction in NOx emissions from
industrial sources, as would be realized with a 90% reduction
in industrial NOx emissions. This conclusion is based on results
from several studies, including photochemical grid modeling of
the August - September 2000 episode using a top-down emis-
sions inventory adjustment to point source HRVOC emissions,
and analyses of ambient HRVOC measurements made by com-
mission automated gas chromatographs and airborne canisters
using the maximum incremental reactivity and hydroxyl reactivity
scales. Four HRVOCs clearly play important roles in the HGA’s
ozone formation, and these four (ethylene, propylene, 1,3-buta-
diene, andutenes) seem to be the best candidates for the first
round of HRVOC controls.
In order to address these recent scientific findings, the commis-
sion is adopting revisions to the industrial source control require-
ments, one of the control strategies within the existing federally
approved SIP. This revision contains new rules to reduce emis-
sions of HRVOCs from four key industrial sources: fugitives,
flares, process vents, and cooling towers. The adopted rules
target HRVOCs while maintaining the integrity of the SIP. Analy-
sis to date shows that limiting emissions of ethylene, propylene,
1,3-butadiene, and butenes in conjunction with an 80% reduction
in NOx is equivalent in terms of air quality benefit to that resulting
from a 90% point source NOx reduction requirement. As such,
the HRVOC rules are performance- based, emphasizing mon-
itoring, recordkeeping, reporting, and enforcement rather than
establishing individual unit emission rates. More details about
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these controls are included in the SECTION BY SECTION DIS-
CUSSION of this preamble.
Technical support documentation accompanying this revision
contains the supporting analysis for early results from ongoing
analysis examining whether reductions in emissions of HRVOCs
can replace the last 10% of industrial NOx controls with a
reduction of approximately 36% in industrial HRVOC emissions,
while ensuring that the air quality specified in the approved
December 2000 HGA SIP continues to be met.
In order to demonstrate an equivalent air quality benefit and sup-
port a revision to the NOx strategy, the commission has been con-
servative in estimating VOC emissions from industrial sources
and establishing the site-wide cap allocation. This methodology
is conservative in that, additional adjustments may be made to
the inventory as the commission learns more about the relative
ambient concentrations of other VOCs, thereby reducing the bur-
den on HRVOCs necessary for attainment purposes. Similarly,
the aircraft data did not account for some of the ethylene emis-
sions, and therefore the 1:1 NOx to VOC ratio adjustments made
to the inventory are also conservative. These types of changes
may be made in the future as more analysis is completed. In
terms of the equivalency determination, there are conservative
assumptions applied that may change with more data assess-
ment as part of the MCR. As a full analysis of what is ultimately
necessary to fully demonstrate attainment is conducted at the
MCR, the commission will be evaluating a number of issues that
may change the HRVOC rules, such as: which, if any, addi-
tional chemicals need to be addressed, and the sources of these
chemicals; what is the appropriate geographic scope for the reg-
ulations; what are appropriate averaging times for the chemicals
of concern; and what, if any, changes need to be made to the
allocation process. By establishing a compliance date approxi-
mately 18 months after the conclusion of the MCR process, the
commission believes it will have ample time to make necessary
adjustments and still allow industry adequate time to fully com-
ply.
SECTION BY SECTION DISCUSSION
Formatting, punctuation, and other non-substantive corrections
are made throughout the rulemaking as necessary. These cor-
rections include the deletion of unnecessary section title refer-
ences. These non-substantive corrections will not be discussed
further.
Subchapter A, Definitions
The amendments to §115.10, concerning Definitions, add a def-
inition of background which is based upon the requirements of
Test Method 21 in 40 Code of Federal Regulations (CFR) 60,
Appendix A. This term is used in the current Subchapter D, Di-
vision 2, Fugitive Emission Control in Petroleum Refineries in
Gregg, Nueces, and Victoria Counties, and Division 3, Fugitive
Emission Control in Petroleum Refining, Natural Gas/Gasoline
Processing, and Petrochemical Processes in Ozone Nonattain-
ment Areas, as well as the new Subchapter H, Division 3, Fugi-
tive Emissions. Subsequent definitions are to be renumbered to
accommodate the new definition.
The amendments to §115.10 also add a definition of closed-vent
system which is based upon the corresponding definition in 40
CFR §60.481. The new definition is necessary because this term
is used in the new Subchapter H, Division 3.
In addition, the amendments to §115.10 add a definition of con-
nector which includes flanged, screwed, or other joined fittings

used to connect two pipe lines or a pipe line and a piece of equip-
ment. Joined fittings welded completely around the circumfer-
ence of the interface are not included, however, because they
would not be expected to leak if the fitting is competently welded.
In a related action, the amendments to §115.10 also revise the
definition of component to include connectors. However, these
amendments do not expand the scope of the existing leak de-
tection and repair (LDAR) requirements because connectors al-
ready meet the current definition of component, which is "a piece
of equipment, including, but not limited to pumps, valves, com-
pressors, and pressure relief valves, which has the potential to
leak VOC." While connectors are not explicitly listed in the cur-
rent definition of component, they are pieces of equipment that
have the potential to leak VOC. Furthermore, the list of compo-
nents in this definition is not an all-inclusive list, as evidenced by
the statement "including, but not limited to."
In addition, the amendments to §115.10 add a definition of
HRVOC. In Harris County, this definition includes 1,3-butadiene;
all isomers of butene (i.e., alpha-butylene (ethylethylene) and
beta- butylene (dimethylethylene, including both cis- and trans-
isomers)); ethylene; and propylene. In Brazoria, Chambers, Fort
Bend, Galveston, Liberty, Montgomery, and Waller Counties,
this definition includes ethylene and propylene. This new
definition is necessary for the new Subchapter H which applies
to HRVOC.
The amendments to §115.10 also add definitions of heavy liq-
uid and light liquid which are consistent with the usage of these
terms in the current fugitive monitoring rules of Subchapter D,
Petroleum Refining, Natural Gas Processing, and Petrochemi-
cal Processes, Division 2 (concerning Fugitive Emission Control
in Petroleum Refineries in Gregg, Nueces, and Victoria Coun-
ties) and Division 3 (concerning Fugitive Emission Control in Pe-
troleum Refining, Natural Gas/Gasoline Processing, and Petro-
chemical Processes in Ozone Nonattainment Areas). In addi-
tion, the amendments to §115.10 relocate the definition of lique-
fied petroleum gas so that it will be in alphabetical order.
The amendments to §115.10 also add a definition of low-den-
sity polyethylene, based upon the definition in 40 CFR 60, Sub-
part DDD, to clarify §115.722. In addition, the amendments to
§115.10 add a definition of "metal-to-metal seal." This is a type of
connector which commission staff has determined is as effective
as a flanged connection. The new definition is necessary for the
amendments to §115.352(8), concerning Control Requirements,
described later in this preamble.
The amendments to §115.10 further add a definition of process
unit to clarify the use of this term in multiple rules. This definition
is consistent with EPA guidance.
The amendments to §115.10 also add definitions of: pressure
relief valve; process drain; rupture disk; shutdown or turnaround;
and startup. The definitions are consistent with the usage and
intent of these terms in the current fugitive monitoring rules of
Subchapter D, Divisions 2 and 3.
Finally, the amendments to §115.10 revise the definition of syn-
thetic organic chemical manufacturing process to update the ref-
erence to the list of chemicals in 40 CFR §60.489. This revision
is necessary to reflect the revisions published in the October 17,
2000 issue of the Federal Register (65 FR 61763). No changes
in the Chapter 115 rule requirements will occur as a result of up-
dating the reference to the chemical list, because the changes
that the EPAmade to this list were non-substantive corrections of
typographical errors, as follows: the chemical name chlorbenzoyl
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chloride was corrected to chlorobenzoyl chloride; the chemical
name chloronapthalene was corrected to chloronaphthalene; the
Chemical Abstracts Service (CAS) number for diethylene glycol
monobutyl ether acetate was corrected to 124-17-4; the chem-
ical name ethylne carbonate was corrected to ethylene carbon-
ate; the chemical name ethylene glycol monoethy ether was cor-
rected to ethylene glycol monoethyl ether; the chemical name
propional dehyde was corrected to propionaldehyde; and the
chemical name tetrahydronapthalene was corrected to tetrahy-
dronaphthalene.
Subchapter B, General Volatile Organic Compound Sources
Division 2, Vent Gas Control
The amendment to §115.120, concerning Vent Gas Definitions,
deletes unnecessary section title references.
The amendment to §115.121, concerning Emission Specifica-
tions, adds a new §115.121(a)(4) which specifies that any vent
gas stream in HGA which includes an HRVOC is subject to the
requirements of the new Subchapter H, concerning Highly-Re-
active Volatile Organic Compounds, in addition to the applicable
requirements of Division 2 of Subchapter B. This new paragraph
is necessary to make it clear that the requirements of the new
Subchapter H apply in addition to, rather than in place of, the re-
quirements of Division 2.
The amendment to §115.122, concerning Control Require-
ments, deletes language in §115.122(a)(3)(A) and (B) which
is obsolete due to the passing of December 31, 2000 and
December 31, 2001 compliance dates.
The amendments to §115.123, concerning Alternate Control Re-
quirements, replace a reference to "the effective date of the ap-
plicable paragraphs of this division" in §115.123(a)(2) with the
actual date (December 3, 1993), and add the Federal Regis-
ter publication date of federal regulations. The amendments to
§115.123(a)(2) also specify that the alternate reasonably avail-
able control technology (ARACT) determination is for synthetic
organic chemical manufacturing industry (SOCMI) reactor pro-
cesses or distillation operations. In addition, the amendments
to §115.123(a)(2) replace references to "the applicable rule(s)"
with references to the specific rule (§115.122(a)(2)).
The amendment to §115.126, concerning Monitoring and
Recordkeeping Requirements, revises the record retention
time from two years to five years for consistency. The sources
subject to Chapter 115 are also subject to FCAA Title V permit
requirements, which specify a five-year period for retention
of compliance records. The amendments specify that the
five-year record retention requirement does not apply to records
generated before December 31, 2000.
The amendments to §115.127, concerning Exemptions, delete
the current §115.127(a)(2)(C) because it is obsolete due to the
passing of an April 15, 2001 compliance date, and reletter the
current §115.127(a)(2)(D) and (E) as §115.127(a)(2)(C) and (D).
In addition, the amendments to §115.127 update references to
federal rules in §115.127(a)(4)(D) and (E).
The amendments to §115.129, concerning Counties and Com-
pliance Schedules, delete the current §115.129(b), (c), (f), and
(g) because these subsections are obsolete due to the passing of
December 31, 2000 and December 31, 2001 compliance dates,
and reletter the current §115.129(d) and (e) as §115.129(b) and
(c).
Subchapter B, General Volatile Organic Compound Sources

Division 4, Industrial Wastewater
The amendments to §115.142, concerning Control Require-
ments, revise §115.142(1)(A) to prohibit the use of VOC, rather
than water, as the sealing liquid in water seals. This is necessary
to address a situation in which VOC was used in a water seal,
thereby resulting in unnecessary emissions. However, ethylene
glycol, propylene glycol, or other low vapor pressure antifreeze
may be used during the period of November through February
for freeze protection. The amendments to §115.142(1)(A) also
specify that a gasketed seal, or a tightly-fitting cap or plug is
required on process drains not equipped with water seals. This
is necessary because if not properly sealed, process drains can
have a relatively high flow rate in air volume coming out of them,
resulting in uncontrolled VOC emissions.
In addition, the amendments to §115.142 revise
§115.142(1)(D)(ii)(II)(-b-) by deleting the requirement for a
demonstration that water seal controls are functioning properly,
and relocating it to §115.144, concerning Inspection and
Monitoring Requirements, where it is more appropriately
located.
The amendments to §115.142 also revise §115.142(1)(H) by
adding a more explicit repair schedule for components found to
be leaking and a requirement for verifying that adequate repairs
have been made. This is necessary because fugitive emissions
from inadequate repairs could continue for an extended period.
Finally, the amendments to §115.142 revise §115.142(4) by re-
placing the outdated term "standard exemption" with the correct
term "permit by rule" and correcting the reference to the 30 TAC
Chapter 106 title to "Permits by Rule."
The amendment to §115.143, concerning Alternate Control Re-
quirements, updates a reference to a federal rule in §115.143(c).
The amendments to §115.144 add a new §115.144(5) which in-
cludes the relocated language from §115.142(1)(D)(ii)(II)(-b-), as
well as a new requirement that water seals be inspected on a
daily basis to ensure that the water seal controls are properly
designed and restrict ventilation. This new requirement is neces-
sary for the following reasons. Commission staff has found that
many process drains are configured with u-shaped P-traps that
use a water seal as control technology. Many process drains re-
ceive high-temperature material or steam condensate, and any
water in the drain seals is quickly evaporated. These drains then
have a relatively high flow rate in air volume coming out of them,
resulting in uncontrolled VOC emissions. If found leaking during
an annual monitoring check, commission staff has found that an
owner or operator can simply pour water in the drain and ignore
it for another year. In April 2000, commission staff monitored the
process drains in an ethylene unit and found readings as high
as 2,000 parts per million by volume (ppmv) on process drains
that were all equipped with water seal technology but no water
seal. In many cases, emissions are recurring within hours of fill-
ing the drains. Consequently, some of these drains leak most
of the year, and therefore the commission is adopting this more
frequent inspection schedule.
The amendments to §115.144 add a new §115.144(6) which
specifies that process drains not equipped with water seal con-
trols must be inspected weekly to ensure that all gaskets, caps,
and/or plugs are in place and that there are no gaps, cracks,
or other holes in the gaskets, caps, and/or plugs. However,
daily inspections are required for those seals that have failed
three or more inspections in any 12-month period. These in-
spections are necessary because if not properly sealed, process
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drains can have a relatively high flow rate in air volume coming
out of them, resulting in uncontrolled VOC emissions. In addi-
tion, §115.144(6) specifies that caps or plugs must be inspected
monthly. This is necessary because in some cases the caps or
plugs are only finger-tight, thereby resulting in leaks. While the
caps or plugs could vibrate loose, a monthly inspection schedule
is expected to be adequate because this will occur more slowly
than the drying out of water seals.
The amendment to §115.147, concerning Exemptions, revises
§115.147(3) to specify that the requirements of Subchapter D,
Division 3, and Subchapter H apply in addition to the require-
ments of Subchapter B, Division 4. This revision is necessary to
ensure that components of a wastewater system which are in-
tended to be subject to Subchapter D, Division 3, and Subchap-
ter H are not inadvertently exempted by §115.147(3).
The amendments to §115.149, concerning Counties and Com-
pliance Schedules, add a new §115.149(e) which specifies a De-
cember 31, 2003 compliance date for the new requirement in
§115.142(1)(A) for gasketed seals or a tightly-fitting cap or plug
on process drains not equipped with water seal controls.
The amendments to §115.149 also add a new §115.149(f) which
specifies a December 31, 2003 compliance date for the new re-
quirements in §115.142(1)(H) for a first attempt at repair within
five calendar days and followup monitoring and inspection.
In addition, the amendments to §115.149 add a new §115.149(g)
which specifies a December 31, 2003 compliance date for the
new requirements in §115.144(4) and (5) for weekly water
seal inspections and monthly inspections of process drains not
equipped with water seals.
Subchapter B, General Volatile Organic Compound Sources
Division 6, Batch Processes
The amendments to §115.160, concerning Batch Process Defi-
nitions, delete the definition of semi-continuous in §115.160(13)
because this term is not used in Subchapter B, Division 6. It
should be noted that semi-continuous processes are noncon-
tinuous processes and therefore meet the definition of batch
in §115.160(4). Consequently, semi-continuous processes
will continue to be subject to the batch process requirements
contained in this division after the deletion of the definition of
semi-continuous. The amendments to §115.160 also renumber
the current §115.160(14) and (15) as §115.160(13) and (14)
due to the deletion of the definition of semi-continuous in the
current §115.160(13).
The amendment to §115.161, concerning Applicability, adds a
new §115.161(c) to make it clear that the requirements of the
new Subchapter H apply in addition to, rather than in place of, the
applicable requirements of either Divisions 2 or 6 of Subchapter
B.
The amendment to §115.166, concerning Monitoring and
Recordkeeping Requirements, revises the record retention
time from two years to five years for consistency. The sources
subject to Chapter 115 are also subject to FCAA Title V permit
requirements, which specify a five-year period for retention
of compliance records. The amendments specify that the
five-year record retention requirement does not apply to records
generated before December 31, 2000.
The amendments to §115.167, concerning Exemptions, re-
vise §115.167(1) and (2) by adding references to the new

§115.161(c). This is necessary to make it clear that the re-
quirements of the new Subchapter H apply in addition to, rather
than in place of, the requirements of Division 6 of Subchapter
B, and further, that the requirements of the new Subchapter H
apply to batch process operations which qualify for one or more
exemptions from the requirements of Division 6.
Subchapter C, Volatile Organic Compound Transfer Operations
Division 1, Loading and Unloading of Volatile Organic Com-
pounds
The amendment to §115.211, concerning Emission Specifica-
tions, revises §115.211(2) by deleting language which is obso-
lete due to the passing of an April 30, 2000 compliance date.
The amendments to §115.215, concerning Approved Test Meth-
ods, revise §115.215(6) by adding the date of the gasoline ter-
minal test procedures of 40 CFR §60.503 (b) - (d) and revise
§115.215(7) by updating the reference to the marine vessel va-
por-tightness test of 40 CFR §61.304(f).
The amendments to §115.219, concerning Counties and Com-
pliance Schedules, delete the current §115.219(d) - (h) because
these subsections are obsolete due to the passing of an April 30,
2000 compliance date. The amendments to §115.219 also re-
vise §115.219(b) and (c) by deleting language which is obsolete
due to the passing of an April 30, 2000 compliance date, and
adding language which specifies that owners and operators of
gasoline terminals and gasoline bulk plants in the 95 attainment
counties of east and central Texas must continue to comply with
this division as required by §115.930, concerning Compliance
Dates. Finally, the amendments to §115.219 reletter the current
§115.219(i) as §115.219(d).
Subchapter C, Volatile Organic Compound Transfer Operations
Division 2, Filling of Gasoline Storage Vessels (Stage I) for Motor
Vehicle Fuel Dispensing Facilities
The amendments to §115.229, concerning Counties and Com-
pliance Schedules, revise §115.229(a) and (b) by deleting lan-
guage which is obsolete due to the passing of a January 31,
1994 compliance date and replacing it with language specify-
ing that owners and operators of motor vehicle fuel dispensing
facilities in the 16 ozone nonattainment counties and 95 attain-
ment counties of east and central Texas must continue to comply
with this division as required by §115.930. The amendments to
§115.229 also delete the current §115.229(c) and (d) because
these subsections are obsolete due to the passing of November
15, 1994 and April 30, 2000 compliance dates.
Subchapter C, Volatile Organic Compound Transfer Operations
Division 3, Control of Volatile Organic Compound Leaks from
Transport Vessels
The amendments to §115.239, concerning Counties and Com-
pliance Schedules, replace references to the sections in this
division with references to the division itself. In addition, the
amendments to §115.239 revise §115.239(b) by deleting lan-
guage which is obsolete due to the passing of an April 30, 2000
compliance date and replacing it with language specifying that
the owner or operator of each gasoline tank-truck tank in the 95
attainment counties of east and central Texas must continue to
comply with this division as required by §115.930.
Subchapter D, Petroleum Refining, Natural Gas Processing, and
Petrochemical Processes
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Division 1, Process Unit Turnaround and Vacuum-Producing
Systems in Petroleum Refineries
The amendments to §115.312, concerning Control Require-
ments, add a new §115.312(a)(3) which specifies that at
petroleum refineries in HGA, vent gas streams from steam
ejectors, vacuum-producing systems, and hotwells with contact
condensers which include an HRVOC are subject to the require-
ments of the new Subchapter H in addition to the applicable
requirements of Division 1 of Subchapter D. The amendments
to §115.312 further specify that at petroleum refineries in HGA,
any process unit shutdown or turnaround of a unit in which an
HRVOC is a raw material, intermediate, final product, or in a
waste stream, is likewise subject to the requirements of the
new Subchapter H in addition to the applicable requirements
of Division 1. The new paragraph is necessary to make it clear
that the requirements of the new Subchapter H apply in addition
to, rather than in place of, the requirements of Division 1.
Subchapter D, Petroleum Refining, Natural Gas Processing, and
Petrochemical Processes
Division 2, Fugitive Emission Control in Petroleum Refineries in
Gregg, Nueces, and Victoria Counties
The amendments to §115.326, concerning Recordkeeping Re-
quirements, revise §115.326(2)(G)(v) to require the owner or op-
erator to record the date on which a leaking component is placed
on the shutdown list. This is necessary in order to enhance en-
forceability of the requirement that leaking components on the
shutdown list be repaired at the next shutdown. The amend-
ments to §115.326 also revise the record retention time speci-
fied in §115.326(3) and (4) from two years to five years for con-
sistency. The sources subject to Chapter 115 are also subject
to FCAA Title V permit requirements, which specify a five-year
period for retention of compliance records.
Subchapter D, Petroleum Refining, Natural Gas Processing, and
Petrochemical Processes
Division 3, Fugitive Emission Control in Petroleum Refining, Nat-
ural Gas/Gasoline Processing, and Petrochemical Processes in
Ozone Nonattainment Areas
The amendments to §115.352, concerning Control Require-
ments, revise §115.352(1) for improved syntax and delete the
reference to calibrating on propane and hexane because these
compounds can modify the screening concentration that was
used in the correlation equations. In addition, methane is the
industry standard calibration gas.
The amendments to §115.352 also relocate to a new
§115.352(2)(A) the current language, which specifies that
if the repair of a component would require a unit shutdown
which would create more emissions than the repair would
eliminate, the repair may be delayed until the next shutdown.
The new §115.352(2)(A) adds a requirement for the owner or
operator to maintain documentation that the total cumulative
emissions from leaking components in the unit are less than
the emissions resulting from shutdown of the unit. This new
requirement is necessary because the emissions resulting from
shutdown of the unit are most appropriately compared to the
cumulative emissions from leaking components in the unit,
rather than the emissions from a single leaking component,
because all unrepaired leaking components will continue to emit
until the next unit shutdown. The amendments to §115.352 add
an option for delay of repair if extraordinary efforts to repair the
leaking component (e.g., drilling and injection of sealant) must

be made within seven days of the component being placed
on the shutdown list. The component can only remain on the
shutdown list after a second unsuccessful attempt to repair
it through extraordinary efforts, unless the owner or operator
demonstrates that there is a safety, mechanical, or major
environmental concern posed by repairing the leak through
extraordinary means.
In addition, the amendments to §115.352 add a new
§115.352(2)(B) which requires that each component for
which repair has been delayed must be repaired at the next
unit shutdown. The amendments to §115.352 also add a new
§115.352(2)(C) which specifies that delay of repair beyond
a unit shutdown is allowed if the component is isolated from
the process and does not remain in VOC service, since the
component would no longer have the potential to leak.
The amendments to §115.352 also add a new §115.352(2)(D)
which specifies that valves which can be safely repaired without
a process unit shutdown may not be placed on the shutdown list.
An example of such a valve is a leaking valve in pipeline service
and located on the top of the line in a tank farm because the valve
can have its packing replaced without a leak occurring provided
that the line is depressurized.
The amendments to §115.352 also add a new §115.352(2)(E)
which specifies that all components for which a repair attempt
was made shall be monitored for leaks (with a hydrocarbon
gas analyzer) within 30 days or at the next monitoring period,
whichever occurs first, after startup is completed following the
shutdown. This is necessary to ensure that leaking components
have been properly repaired.
In addition, the amendments to §115.352 revise §115.352(4) to
specify that caps or plugs on open-ended lines must be tight-
fitting. This is necessary because in some cases the caps or
plugs are only finger-tight, thereby resulting in emissions. The
amendments to §115.352 also revise §115.352(8) to allowmetal-
to-metal seals. Commission staff has determined that this type
of connector is as effective as a flanged connection.
The amendments to §115.352 also revise §115.352(8) to spec-
ify that all new connections must be checked for leaks within 30
days of being placed in VOC service by monitoring with a hy-
drocarbon gas analyzer for components in light liquid and gas
service and by using visual, audio, and/or olfactory means for
components in heavy liquid service.
The amendments to §115.352 further revise §115.352(9) to al-
low for use of devices similar to rupture disks. This revision will
add the flexibility to use a rupture pin, second relief valve, or other
similar leak-tight pressure relief component.
Finally, the amendments to §115.352 add a new §115.352(10)
which specifies that any petroleum refinery; synthetic organic
chemical, polymer, resin, or methyl tert-butyl ether manufac-
turing process; or natural gas/gasoline processing operation in
HGA in which an HRVOC is a raw material, intermediate, final
product, or in a waste stream, is subject to the requirements of
the new Subchapter H in addition to the applicable requirements
of Division 3 of Subchapter D. The new paragraph is necessary
to make it clear that the requirements of the new Subchapter H
apply in addition to, rather than in place of, the requirements of
Division 3.
The amendments to §115.354, concerning Inspection Require-
ments, revise §115.354(3) to exclude flanges in HGA which are
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required to be monitored for leaks using Test Method 21 under
§115.781(b)(3).
The amendments to §115.354 also add new §115.354(9) to re-
quire that all component monitoring take place when the compo-
nent is in contact with process material and the unit is in service.
This is necessary because some companies have been moni-
toring components in units that are shut down, thereby inflating
the count of components that are not leaking and lowering, on
paper, the percentage of components that are leaking.
In addition, the amendments to §115.354 add new §115.354(10)
to require the use of dataloggers and/or electronic data col-
lection devices during monitoring, except when paper logs
are necessary or more feasible (e.g., small rounds (less than
100 components), re-monitoring following component repair,
or when dataloggers are broken or not available). In addition,
new §115.354(10) requires daily transfer of electronic data
from electronic datalogging devices to the electronic database
required by §115.356(2), concerning Monitoring and Record-
keeping Requirements.
The new §115.354(10) further requires that when an electronic
data collection device is used, the collectedmonitoring data must
include the identification of each component and each calibration
run, the maximum screening concentration detected, the time of
monitoring (beginning and end), a date stamp, an operator iden-
tification, an instrument identification, and calibration gas con-
centrations and certification dates.
The new §115.354(10) also specifies that the acceptable rate for
recording data must be determined individually by each owner
or operator considering such factors including, but not limited to,
the size of the equipment, the equipment type, the accessibility
of the equipment, the number of leakers being found, and the
skill of the monitoring technicians. The new §115.354(10) further
specifies that each owner or operator must have a documented
auditing process in place to assure proper calibration, identify
response time failures, and assess pace anomalies.
The new §115.354(10) also specifies that changes to the data-
base must be detailed in a log or inserted as a notation in the
database, and that all such changes must include the name of
the person who made the change, the date of the change, and
an explanation to support the change.
In addition, the amendments to §115.354 add a new
§115.354(11) which specifies that the monitored VOC concen-
tration must be recorded for each component, rather than using
notations such as "not leaking" or "below leak definition" for
readings that are below the leak definition for the component,
or "pegged," "off scale," or "leaking" for readings that are above
the leak definition for the component.
For "pegged" readings on the hydrocarbon gas analyzer, one ap-
proach is to set the hydrocarbon gas analyzer to 10x scale or, if
necessary, 100x scale. For example, a hydrocarbon gas ana-
lyzer reading of 8,000 ppmv on 10x scale means that the actual
VOC concentration which must be recorded is 80,000 ppmv. If
the hydrocarbon gas analyzer is still pegged on 100x scale or
is not equipped with a 100x scale, a default pegged value of
100,000 ppmv is recorded.
Alternatively, if the hydrocarbon gas analyzer is not equipped
with a 10x scale, a dilution probe which pulls in ambient air at
a known ratio (e.g., ten-to-one) is used. For example, a hydro-
carbon gas analyzer reading of 8,000 ppmv with a dilution probe

using a ten-to-one dilution ratio means that the actual VOC con-
centration which must be recorded is 80,000 ppmv. If the hy-
drocarbon gas analyzer is still pegged using a dilution probe, a
default pegged value of 100,000 ppmv is recorded. This is nec-
essary to be able to more accurately determine the VOC con-
centration for "pegged" components, which in turn will allow for a
more accurate emissions inventory for use in developing control
strategies toward reaching attainment with the ozone standard.
Similarly, the requirement to record the VOC concentration for
components which are below the leak threshold will allow for a
more accurate emissions inventory for use in developing control
strategies toward reaching attainment with the ozone standard.
Finally, the amendments to §115.354 add a new §115.354(12)
which specifies that exemptions for valves with a nominal size
of two inches or less expired on July 31, 1992 (final compliance
date). The new paragraph is necessary due to the continued
misconception that such an exemption is available in Chapter
115 for ozone nonattainment areas, despite the fact that the rule
change which eliminated the exemption was adopted over 11
years ago. (See the July 2, 1991 issue of the Texas Register (16
TexReg 3722 - 3724)).
The amendments to §115.356, concerning Monitoring and
Recordkeeping Requirements, specify that the recordkeeping
requirements can be met either through electronic records or in
hard copy format. Electronic records are expected to result in
reduced costs compared to hard copy records.
The amendments to §115.356 also renumber the current
§115.356(1) as §115.356(2) and add a new §115.356(1) which
specifies that records identifying each process unit must include
the name of each process unit, a scale plot plan showing the
location of each process unit, process flow diagrams for each
process unit showing the general process streams and major
equipment on which the components are located, and the
expected VOC emissions if the process unit is shut down for
repair of components or other equipment. These records are
necessary to improve enforceability by enabling inspectors to
more readily determine the process unit’s compliance status
through easier identification of process units and major equip-
ment, as well as maintenance of estimated shutdown emissions.
In addition, the amendments to §115.356 replace the current
§115.356(1)(C), (D), (E)(1), (H), and (I) with a renumbered
§115.356(2)(C) which requires maintenance of all data required
to be collected by the monitoring and inspection requirements of
§115.354 for each component which must be monitored with a
hydrocarbon gas analyzer. This revision will ensure that records
of the appropriate data are maintained, thereby improving the
enforceability of the rule.
The amendments to §115.356 also revise the current
§115.356(1)(E)(ii) (renumbered as §115.356(2)(D)) to re-
quire records of the results of the weekly audio, visual, and
olfactory inspections of flanges required by §115.354(3). This
is necessary because currently there is no way to determine
whether the required weekly flange inspections are being
conducted as required. The revisions to the renumbered
§115.356(2)(D) exclude flanges that are monitored using Test
Method 21 as required by §115.781(b)(3). This will ensure
that new instrument monitoring requirements are not added to
flanges which are not subject to Subchapter H, Division 3.
The amendments to §115.356 also revise the current
§115.356(1)(F) (renumbered as §115.356(2)(E)) to re-
quire records of the monitoring instrument data required by
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§115.354(10), such as results of the calibration gas concentra-
tions.
In addition, the amendments to §115.356 revise the current
§115.356(1)(G) (renumbered as §115.356(2)(F)) to require
the owner or operator to record the component identifica-
tion and method of leak determination (Test Method 21,
sight/sound/smell, or inert gas or hydraulic testing); the date
on which a leaking component is placed on the shutdown list
the dates and nature of each extraordinary effort to repair the
leaking component; the date on which the leaking component
was taken out of service as allowed by §115.352(2)(C); and the
calculation showing the estimated VOC emission rates of the
component as required by §115.352(2)(A)(i)(II) if extraordinary
efforts are not going to be initiated. These revisions ensure that
adequate records are required to demonstrate compliance.
The amendments to §115.356 also revise the current
§115.356(2) (renumbered as §115.356(2)(G)) to specify
that records of the audio, visual, and olfactory inspections of
connectors are not required unless a leak is detected. The
current §115.356(2) only include reference to flanges, which are
a specific type of connector. The amendments to §115.356(2)
are necessary because the recordkeeping requirements of
§115.356 are used to specify some of the records required to
demonstrate compliance with the new Subchapter H, Division 3,
concerning Fugitive Emissions, which requires monitoring (with
a hydrocarbon gas analyzer) and inspection of connectors.
In addition, the amendments to §115.356 add a new §115.356(3)
which requires records for each process unit with leaking com-
ponents, updated each day after a leaking component is deter-
mined to require a process unit shutdown to repair and where
extraordinary efforts to repair the component will not be pursued,
including: 1) the date, calculations, and estimated emissions
of VOC as required by §115.352(2)(A)(i)(III); 2) the date, cal-
culations, and comparison of emissions of VOC as required by
§115.352(2)(A)(i)(IV); and 3) the date of each process unit shut-
down required due to VOC emissions of leaking components ex-
ceeding the expected VOC emissions from the shutdown. This
revision will ensure that records of the appropriate data are main-
tained, thereby improving the enforceability of the rule.
The amendments to §115.356 further add a new §115.356(4)
which requires records identifying and justifying each of the fol-
lowing: 1) unsafe-to-monitor valve; 2) nonaccessible (difficult to
monitor) valve; and 3) exemption by component claimed under
§115.357. This revision will ensure that records of the appropri-
ate data are maintained, thereby improving the enforceability of
the rule.
The amendments to §115.356 also renumber the current
§115.356(4) as §115.356(5) to accommodate the new
§115.356(4), and revise the record retention time specified
in the renumbered §115.356(5) from two years to five years
for consistency. The sources subject to Chapter 115 are also
subject to FCAA Title V permit requirements, which specify
a five-year period for retention of compliance records. The
five-year record retention requirement does not apply to records
generated before December 31, 2000. This date was selected
because it is two years before the estimated effective date
of the revised rules, and consequently will ensure that the
new five-year record retention requirement is not retroactive
to records that were not required to be maintained under the
current two-year record retention requirement.

The amendments to §115.357, concerning Exemptions, revise
§115.357(1) to clarify which specific portions of §115.354 a com-
ponent would be exempt from if the conditions of the exemption
in §115.357(1) are met.
The amendments to §115.357 also revise §115.357(2) to clarify
that the current reference to "storage tank valves" means con-
servation vents or other devices on atmospheric storage tanks
that are actuated either by a vacuum or a pressure of no more
than 2.5 pounds per square inch gauge (psig).
In addition, the amendments to §115.357 revise §115.357(5) to
clarify that reciprocating compressors and positive displacement
pumps used in natural gas/gasoline processing operations are
exempt from the requirements of Division 3.
The amendments to §115.357 also add a new §115.357(10)
which specifies that the requirements of the new Subchapter H
apply to components which qualify for one or more of the ex-
emptions in §115.357(1) - (9). The new paragraph is necessary
to make it clear that the requirements of the new Subchapter
H apply in HGA to each component in processes in which an
HRVOC is a raw material, intermediate, final product, or in a
waste stream, regardless of whether the component can qual-
ify for an exemption from the requirements of Division 3 of Sub-
chapter D.
The amendments to §115.359, concerning Counties and Com-
pliance Schedules, add a new §115.359(2) which specifies a De-
cember 31, 2003 compliance date for maintaining the data re-
quired to be collected by the monitoring and inspection require-
ments of §115.354 for each component required to be monitored
with a hydrocarbon gas analyzer, and for maintaining records of
the results of the weekly audio, visual, and olfactory inspections
of flanges required by §115.354(3).
The amendments to §115.359 also add a new §115.359(3) which
specifies a December 31, 2003 compliance date for the record-
keeping required by §115.356(1), (3), and (4).
Subchapter E, Solvent-Using Processes
Division 2, Surface Coating Processes
The amendment to §115.420, concerning Surface Coating Defi-
nitions, revises the definition of vehicle refinishing (body shops)
in §115.420(b)(12)(B)(viii) to clarify the intent of the exclusion
of "construction equipment" from this definition. Specifically, the
revisions replace "vehicle" with "motor vehicle" because the def-
inition of vehicle refinishing (body shops) is intended to apply to
self- propelled vehicles that are required to be registered under
Texas Transportation Code, Chapter 502, consistent with the def-
inition of motor vehicle in 30 TAC §114.620(3), concerning Def-
initions. In addition, the revisions replace "construction equip-
ment" with a reference to non-road equipment and non-road ve-
hicles, as those terms are defined in §114.6(17), concerning
Low Emission Fuel Definitions, and §114.3(10), concerning Low
Emission Vehicle Fleet Definitions. The revisions are necessary
to eliminate any confusion over whether the coating of construc-
tion equipment is classified as vehicle refinishing or as miscella-
neous metal parts and products coating.
The amendment to §115.421, concerning Emission Specifica-
tions, deletes §115.421(a)(9)(A)(v) because this requirement is
no longer applicable as of December 31, 2001.
The amendments to §115.427, concerning Exemptions, revise
§115.427(a)(1)(A) and (3)and (b)(2)(A) by deleting language
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which is obsolete due to the passing of a December 31, 2001
compliance date.
The amendments to §115.429, concerning Counties and
Compliance Schedules, delete the current §115.429(a) and (b)
because these subsections are obsolete due to the passing of
a December 31, 1999 compliance date. The amendments to
§115.429 also revise the current §115.429(c) by deleting lan-
guage which is obsolete due to the passing of a December 31,
2001 compliance date and replacing it with language specifying
that the owner or operator of each surface coating operation in
the 16 ozone nonattainment counties and Gregg, Nueces, and
Victoria Counties must continue to comply with this division as
required by §115.930.
Subchapter H, Highly-Reactive Volatile Organic Compounds
Division 1, Vent Gas Control
The new §115.720, concerning Applicability and Definitions,
specifies that any vent gas stream in HGA in which includes an
HRVOC and any flare in HGA that emits or has the potential
to emit HRVOC is subject to the requirements of Division 1
of Subchapter H in addition to the applicable requirements of
Divisions 2 and 6 of Subchapter B and Division 1 of Subchapter
D. The new section is necessary to make it clear that the
requirements of the new Division 1 of Subchapter H apply in
addition to, rather than in place of, the requirements of Divisions
2 and 6 of Subchapter B and Division 1 of Subchapter D. In
addition, definitions regarding supplementary fuel and pilot gas
have been added to define specific gases used in a flare.
The new §115.722(a), concerning Site-wide Cap and Control
Requirements, specifies that HRVOC emissions at each account
subject to this division and Division 2, concerning Cooling Tower
Heat Exchange Systems, are limited to a 24-hour rolling av-
erage as specified in Table 6-2.1, Initial HRVOC Site-Cap Al-
locations: Harris County, and Table 6-2.2, Initial HRVOC Site-
Cap Allocations: Seven Surrounding Counties, of the Post-1999
Rate-of-Progress and Attainment Demonstration Follow-up SIP
for the Houston/Galveston Ozone Nonattainment Area adopted
on December 13, 2002. The proposed Division 2, concerning
Flares, has been deleted and the appropriate requirements in-
corporated in Division 1 because of the interrelationship between
flares and vent gas (i.e., gas streams directed to flares are vent
gas streams).
The commission solicited comment on the concept of establish-
ing an emission rate cap for all HRVOC emitted from all flares at
an account, the concept of establishing an emission rate cap for
all HRVOC emitted from all vent gas streams at an account which
are continuously monitored, or on the concept of establishing an
emission rate cap for all HRVOC emitted from all flares, vents,
and cooling tower heat exchange systems at an account. Com-
ments regarding an HRVOC emission rate cap are addressed
later in this preamble under the RESPONSE TO COMMENTS
heading.
The proposed emission specifications for vent gas streams and
flares have been deleted because an individual mass emission
rate is no longer applicable under the cap. The new §115.722(b)
specifies that any owner or operator of a flare in HGA must con-
tinuously comply with 40 CFR §60.18(c) - (f) when HRVOC is
routed to the flare. This rule is applicable to new as well as ex-
isting flares in HGA.
The new §115.722(c) specifies that an owner or operator may
not use emission reduction credits (ERC) or discrete emission

reduction credits (DERC) in order to demonstrate compliance
with Subchapter H, Division 1.
The new §115.725, concerning Monitoring and Testing Require-
ments, establishes the testing requirements for vent gas streams
which include an HRVOC and the monitoring requirements for
flares that emit or have the potential to emit HRVOC. The new
§115.725(a) requires testing by applying the appropriate refer-
ence method tests on all vent gas streams.
The new §115.725(b) provides an alternative to testing for each
vent equipped with a continuous emissions monitoring system
(CEMS). To use this option, the CEMS must meet the monitor-
ing requirements of 40 CFR §60.13(b), and (d) - (f), and must
initially and at a minimum annually thereafter be subjected to a
cylinder gas audit per 40 CFR Part 60, Appendix B, Performance
Specification 2, Section 16 to assess system bias and ensure ac-
curacy.
The new §115.725(c) specifies that testing conducted before De-
cember 31, 2002 may be used to demonstrate compliance with
the standards specified in this division.
The new §115.725(d) specifies that flares must be equipped with
a continuous flowmonitoring system, and an on-line analyzer ca-
pable of determining HRVOCs and other potential constituents at
least once every 15 minutes. In addition, the monitoring systems
must operate at least 95% of the time when the flare is opera-
tional, averaged over a calendar year. The new §115.725(d) fur-
ther specifies that a sample must be taken every four hours dur-
ing any period of monitor downtime. In addition, HRVOC hourly
average mass emission rates and actual exit velocity of the flare
must be calculated. New monitoring methods, or minor modifi-
cations to the required monitoring methods, are allowed under
specified conditions.
The new §115.725(e) provides an alternative to the monitoring
requirements in §115.725(a) for flares used solely for control of
transport vessel loading operations.
The new §115.726, concerning Recordkeeping and Reporting
Requirements, specifies the records which must be kept to
demonstrate compliance. The new §115.726(a) requires a test
plan and quality assurance plan to be submitted as follows:
1) for flares and vent gas streams existing on or before June
30, 2004, no later than April 30, 2004; or 2) for flares/vent gas
streams that become subject to the requirements of this division
after June 30, 2004, at least 60 days prior to being placed in
HRVOC service.
The new §115.726(b) requires maintenance of all testing results,
and the new §115.726(c) and (d) requires the maintenance of
records in sufficient detail to demonstrate continuous compliance
with any exemptions claimed.
The new §115.726(c) specifies the recordkeeping requirements
for flares, which include: hourly records of the speciated and
total HRVOC emission rates on a pounds-per-hour basis for each
affected flare in order to demonstrate compliance with §115.722;
records of all monitoring, testing, and calibrations required by
§115.725; weekly records that detail all corrective actions taken
(or delay in corrective action) and the estimated quantity of all
HRVOC emissions; and records of each calculated net heating
value of the gas stream routed to the flare and each calculated
exit velocity at the flare tip.
The new §115.726(d) requires records for flares and vent gas
streams claimed exempt to ensure that these flares and vent gas
streams meet the exemption criteria.
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The new §115.726(e) requires the owner or operator to update
hourly the 24-hour rolling average HRVOC emissions for the site-
wide cap, including cooling tower emissions from cooling towers
which are subject to Subchapter H, Division 2; all continuously
monitored vent gas and flare emissions; and the maximum po-
tential emission rate from vent gas streams and flares which are
not continuously monitored.
The new §115.726(f) requires that all records be maintained for
at least five years and made available for review upon request
by authorized representatives of the executive director, EPA, or
local air pollution control agencies with jurisdiction. The sources
subject to Chapter 115 are also subject to FCAA Title V permit
requirements, which specify a five-year period for retention of
compliance records.
The new §115.727, concerning Exemptions, establishes the
available exemptions. The new §115.727(a) exempts any ac-
count for which no gas stream that is routed to a flare contains
5.0% or greater by weight of HRVOC at any time and no vent
gas stream that is not routed to a flare contains more than 100
ppmv HRVOC at any time is exempt from the requirements of
§115.722, with the exception of recordkeeping requirements.
The new §115.727(b) exempts any flare that at no time receives
a gas stream containing 5.0% or greater HRVOC from the con-
tinuous monitoring requirements of §115.725(d) and (e). How-
ever, the gas stream directed to the flare is treated as a vent
gas stream for purposes of determining compliance with the site-
wide cap. Because the gas flow directed to a flare is a vent gas
stream, this is necessary to ensure that these HRVOC emissions
are included in the site-wide cap. Otherwise, these HRVOC
emissions outside the cap would be able to increase without re-
striction under Chapter, thereby jeopardizing the SIP.
The new §115.727(c) exempts emissions from scheduled main-
tenance, startup, or shutdown activities that are reported in ad-
vance to, and approved by, the appropriate TCEQ regional of-
fice in compliance with §101.211, concerning Scheduled Main-
tenance, Startup, and Shutdown Reporting and Recordkeeping
Requirements. Emissions from maintenance, startup, and shut-
down activities were not reviewed or contemplated during the
development of the site-wide cap. Even when well-planned and
well-controlled, emissions from these periodic activities may ex-
ceed the emissions cap. This exemption is necessary to ensure
that vital plant operations may be conducted in compliance with
commission rules.
The new §115.727(d) exempts emissions from emissions events
that have been reported to the commission in compliance with
§101.201, concerning Emissions Event Reporting and Record-
keeping Requirements. This exemption from compliance with
the cap does not exempt these emission events from enforce-
ment. Rather, these emission events will be evaluated and sub-
jected to the appropriate enforcement action for any violations
that occurred in conjunction with the emissions event. This ex-
emption is necessary to ensure that the emission event will not
automatically be subjected to duplicate enforcement actions for
a violation of the cap as well as for any violations at the facility
or facilities involved in the event.
The new §115.729, concerning Counties and Compliance
Schedules, specifies the compliance dates and affected
counties for sources subject to the new vent gas and flare
requirements. For vent gas streams, new §115.729(a) requires
each owner or operator in Brazoria, Chambers, Fort Bend,
Galveston, Harris, Liberty, Montgomery, and Waller Counties to

demonstrate compliance with the testing requirements as soon
as practicable, but no later than June 30, 2004, and demonstrate
compliance with all other requirements of this division (including
the site-wide cap), as soon as practicable, but no later than April
1, 2006. For flares, new §115.729(b) requires each owner or
operator in Brazoria, Chambers, Fort Bend, Galveston, Harris,
Liberty, Montgomery, and Waller Counties to demonstrate
compliance with the division as soon as practicable, but no later
than December 31, 2004, with the exception of the site-wide
cap, for which the owner or operator must demonstrate com-
pliance as soon as practicable, but no later than April 1, 2006.
The compliance schedule was developed to be as expeditious
as practicable, with consideration and balancing between
competing needs for economic reasonableness and expeditious
reductions.
Subchapter H, Highly-Reactive Volatile Organic Compounds
Division 2, Cooling Tower Heat Exchange Systems
The new §115.760, concerning Applicability and Cooling Tower
Heat Exchange System Definitions, specifies that any account
with a cooling tower heat exchange system in HGA that emits,
or has the potential to emit, an HRVOC is subject to the new re-
quirements of Subchapter H, Division 2, in addition to the appli-
cable requirements of any other division in the subchapter or any
other subchapter in Chapter 115. This does not include fin-fan
coolers or comfort cooling tower heat exchange systems used
exclusively in cooling, heating, ventilation, and air conditioning
systems.
The new §115.761, concerning Site-wide Cap, specifies that
HRVOC emissions at each account subject to this division
and Division 1, concerning Vent Gas Control, are limited to
a 24-hour rolling average as specified in Table 6-2.1, Ini-
tial HRVOC Site-Cap Allocations: Harris County, and Table
6-2.2, Initial HRVOC Site-Cap Allocations: Seven Surrounding
Counties, of the Post- 1999 Rate-of-Progress and Attainment
Demonstration Follow-up SIP for the Houston/Galveston Ozone
Nonattainment Area adopted on December 13, 2002. The
proposed emission rate of 8.0 lb/hr for a cooling tower heat
exchange system has been deleted, because an individual
mass emission rate is no longer applicable under the cap.
The proposed requirement for recordkeeping under §115.767,
concerning Recordkeeping Requirements, to document excess
emissions for which exemption is claimed under §101.22, con-
cerning Demonstrations, has been deleted. The recordkeeping
requirements for determination of an excessive emissions event
are already specified in §101.22, so a similar requirement in the
division for cooling tower heat exchange systems is duplicative.
The proposed §115.762, concerning Control Requirements, is
being withdrawn. With the establishment of a site-wide cap un-
der §115.761, the 24-hour corrective action requirement which
was proposed is no longer applicable. Instead, compliance with
a 24-hour rolling average is required under the cap.
The proposed §115.763, concerning Alternative Control Re-
quirements, is being withdrawn because compliance will be
determined under a site-side cap, not according to individual
emission specifications. However, the proposed language
which specifies that ERCs or DERCs may not be used in
demonstrating compliance has been moved to §115.761(b).
The new §115.764, concerning Monitoring Requirements, has
been reformatted so that subsection (a), instead of paragraph (1)
as in the proposal, pertains to cooling water heat exchange sys-
tem with a design capacity to circulate 8,000 gallons per minute
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(gpm) or greater of cooling water, and subsection (b), instead
of paragraph (2) as in the proposal, pertains to a cooling tower
heat exchange system with a design capacity to circulate less
than 8,000 gpm of cooling water.
The new §115.764(a)(1) requires the owner or operator of a cool-
ing water heat exchange system with a design capacity to circu-
late 8,000 gpm or greater of cooling water to install, calibrate,
operate, and maintain a continuous flow monitor on each inlet
of each cooling tower. Each monitor must be calibrated on an
annual basis to within ±5.0% accuracy. When the cooling tower
flow monitor is down, flow measurements must be used for the
most recent 24-hour period in which the flow measurements are
representative of cooling tower operations during monitor down-
time. The requirement to monitor both the inlet and outlet has
been changed, so that only the inlet of each cooling tower is re-
quired to monitor flow. This revision was made because record-
ing only the inlet flow is sufficient to obtain representative results.
The proposal language concerning using the flow rate of cool-
ing water in conjunction with the VOC inlet and outlet monitored
value to calculate the pounds-per-hour emitted for all HRVOC
has been modified and moved to §115.766, concerning Testing
Requirements. The proposed requirement for continuous VOC
monitors in addition to the proposed requirement for collecting
a grab sample every eight hours to verify the HRVOC emission
rate during out-of-order periods of the VOCmonitor(s) have been
modified and moved to the new §115.764(a)(2).
The new §115.764(a)(2) requires that a continuous monitoring
system to determine the total strippable VOC concentration at
each inlet of each cooling tower be installed, calibrated, oper-
ated, and maintained. During out-of-order periods of the VOC
monitor(s), a sample must be collected for total VOC analysis
according to the TCEQ air-stripping method (Appendix P, TCEQ
Sampling ProceduresManual). This samplemust be collected at
least three times per calendar week, with an interval of no less
than 36 hours between samples. This sampling interval of at
least three times per calendar week was changed from the pro-
posed requirement of every eight hours, because the new time
period is sufficient to establish whether the concentration of total
strippable VOC has increased due to a leak.
The new §115.764(a)(3) specifies that each required monitoring
system be continuously operated at least 95% of the time when
the cooling tower is operational, averaged over a calendar year.
This requirement ensures that data collection is sufficient to meet
the requirements of this division.
The new §115.764(a)(4) specifies that the concentration of
speciated strippable VOC be collected from each inlet of each
cooling tower at least once per month. The speciated concen-
tration of at least 90% of the total VOC on a mass basis must be
determined for each sample. This requirement was revised from
the proposal, which specified continuous speciation of HRVOCs.
Since the cooling tower system is essentially a steady-state
process, monitoring and speciation of the total strippable VOC is
sufficient to qualititatively determine the presence of a leak. The
requirements for speciation are outlined under §115.764(a)(5).
The new §115.764(a)(5) requires that if the concentration of to-
tal strippable VOC is equal to or greater than 50 parts per bil-
lion by weight (ppbw), an additional sample must be collected
for strippable VOC analysis from each inlet of the affected cool-
ing tower at least once daily. The additional speciated strippable
VOC sampling must continue on a daily basis until the concen-
tration of total strippable VOC drops below 50 ppbw. Since the
rule specifies the minimum detectable concentration at ten ppbw,

new §115.764(a)(5) ensures that at 50 ppbw, a reasonable con-
centration above ten ppbw, the requirement for VOC speciation
is triggered.
The new §115.764(b)(1) requires the owner or operator of a cool-
ing water heat exchange system with a design capacity to circu-
late less than 8,000 gpm of cooling water to install, calibrate,
operate, and maintain a continuous flow monitor on each inlet
of each cooling tower. Each monitor must be calibrated on an
annual basis to within ±5.0% accuracy. When the cooling tower
flow monitor is down, flow measurements must be used for the
most recent 24-hour period in which the flow measurements are
representative of cooling tower operations during monitor down-
time. The requirement to monitor both the inlet and outlet has
been changed, so that only the inlet of each cooling tower is re-
quired to monitor flow. This revision was made because record-
ing only the inlet flow is sufficient to obtain representative results.
The proposal language concerning using the flow rate of cool-
ing water in conjunction with the VOC inlet and outlet monitored
value to calculate the pounds-per-hour emitted for all HRVOC
has been modified and moved to §115.766, relating to Testing
Requirements. The proposed requirement for collecting a grab
sample twice a week to determine the concentration of HRVOC
has been modified and moved to §115.764(b)(2) and changed to
the requirement to determine the total strippable VOC concentra-
tion by collecting samples from each inlet of each cooling tower at
least twice per week, with an interval of not less than 48 hours be-
tween samples. As in the discussion under §115.764(a)(2), this
sampling interval of at least three times per calendar week was
changed from the proposed requirement of every eight hours,
because the new time period is sufficient to establish whether
the concentration of total strippable VOC has increased due to a
leak.
The new §115.764(b)(2) requires the total strippable VOC con-
centration to be determined by collecting samples from each inlet
of each cooling tower at least twice per week, with an interval of
not less than 48 hours between samples. This sampling inter-
val of at least three times per calendar week was changed from
the proposed requirement of every eight hours, because, as in
the discussion under §115.764(a)(2), the new time period is suf-
ficient to establish whether the concentration of total strippable
VOC has increased due to a leak.
The new §115.764(b)(3) specifies that each required monitoring
system be continuously operated at least 95% of the time when
the cooling tower is operational, averaged over a calendar year.
This requirement ensures that sampling is sufficient to meet the
requirements of this division.
The new §115.764(b)(4) specifies that the concentration of
speciated strippable VOC be collected from each inlet of
each cooling tower at least once per month. The speciated
concentration of at least 90% of the total VOC on a mass
basis must be determined for each sample. This requirement
was revised from the proposal, which specified speciation of
HRVOCs twice per week. Since the cooling tower system is
essentially a steady-state process, monitoring and speciation of
the total strippable VOC is sufficient to qualititatively determine
the presence of a leak. The requirements for speciation are
outlined under §115.764(b)(5).
The new §115.764(b)(5) requires that if the concentration of total
strippable VOC is equal to or greater than 50 ppbw, an additional
sample must be collected for strippable VOC analysis from each
inlet of the affected cooling tower at least once daily. The ad-
ditional speciated strippable VOC sampling must continue on a
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daily basis until the concentration of total strippable VOC drops
below 50 ppbw. Since the rule specifies the minimum detectable
concentration at ten ppbw, new §115.764(a)(5) ensures that at
50 ppbw, a reasonable concentration above ten ppbw, the re-
quirement for VOC speciation is triggered.
The new §115.764(c) specifies that the speciated strippable
VOC or HRVOC concentration must be determined as soon
as this information is available, but no later than 48 hours after
the sample(s) have been collected. This provision takes into
account the typical turnaround time for an analytical laboratory
to provide speciated results.
The new §115.764(d) requires a monitoring quality assurance
plan to be submitted as follows: 1) for cooling towers existing
on or before June 30, 2004, no later than April 30, 2004; or 2)
for cooling tower heat exchange systems that become subject
to the requirements of this division after June 30, 2004, at least
60 days prior to being placed in HRVOC service. This plan must
be submitted prior to initiating a monitoring program to comply
with the requirements of subsections (a) and (b) of this section.
Additionally, the plan must define each compound which could
potentially leak through the heat exchanger and therefore directly
impact the emissions of the cooling water system.
The proposed §115.765, concerning Reporting Requirements, is
being withdrawn. The proposed requirement to report the aver-
age hourly HRVOC emission rate has been revised to require the
24-hour rolling average HRVOC emissions to be updated hourly,
and has been relocated to 115.767. The proposed requirement
to report the chlorine usage in cooling tower heat exchange sys-
tems has been deleted. The commission plans to study the issue
of chlorine emissions and, if needed, implement an appropriate
program to collect chlorine data.
The new §115.766(1), concerning Testing Requirements,
requires the determination of the total strippable VOC concen-
tration in cooling tower water where a continuous monitoring
system is required. The ten ppbw minimum detection limit of
the continuous monitoring system in the cooling tower water is
being relocated from proposed §115.766(2). In addition, the
continuous monitor must be calibrated with methane or a VOC
which best represents potential leakage into the cooling tower
system and the emissions from the system. Calibration must be
checked weekly or more frequently, as necessary, to maintain a
monitor drift of less than 3.0%.
The new §115.766(2) specifies the procedure for determining the
speciated strippable VOC in cooling water, using the air-strip-
ping method given in Appendix P of the TCEQ Sampling Proce-
dures Manual. The samples must be analyzed according to the
procedures in EPA Test Method 18, 40 CFR Part 60, Appendix
A, and/or Method TO-14A, published in "U.S. EPA Compendium
for Determination of Toxic Organic Compounds in Ambient Air
(1996)." The required sampling method no longer makes a dis-
tinction regarding the normal boiling point of the VOCs, since
the revised definition of HRVOC includes only those compounds
with a boiling point below 140 degrees Fahrenheit. Therefore,
§115.766(3) is being deleted. The minimum detection limit of
the testing system must be no greater than ten ppbw in the cool-
ing tower water.
The new §115.766(3), proposed as §115.766(4), allows modifi-
cations to the previously referenced test methods, or alternative
test methods, to be approved by the Engineering Services Team.
Test methods other than those specified in §115.766(1) and (2)

of this section may be used if validated by 40 CFR Part 63, Ap-
pendix A, Test Method 301.
The new §115.767, concerning Recordkeeping Requirements,
has been reformatted into (a) and (b) subsections. New
§115.767(a) applies to cooling tower heat exchange systems
subject to the site-wide cap. New §115.767(a)(1) requires the
owner or operator to establish and maintain a process diagram
of the cooling tower heat exchange system, including the
locations at which the system will be monitored and sampled
such that the cooling water is not exposed to the atmosphere
prior to sampling.
The new §115.767(a)(2) requires records of all monitoring, test-
ing, and calibrations to be maintained.
The new §115.767(a)(3) requires the owner or operator to main-
tain hourly records documenting the emission rate in lb/hr for
each hour for total strippable VOC, speciated HRVOC, and to-
tal HRVOC from the cooling water for each cooling tower heat
exchange system. The flow rate of the cooling water in conjunc-
tion with the monitored concentration of the total strippable VOC,
speciated HRVOC, or total HRVOC, must be used to calculate
the respective emission rate in lb/hr.
The new §115.767(a)(4) requires the owner or operator to main-
tain hourly records on a weekly basis that detail all corrective
actions and any delay in corrective action taken by documenting
the dates, reasons, and durations of such occurrences and the
estimated quantity of all HRVOC emissions during such activi-
ties.
The new §115.767(a)(5) requires the owner or operator to update
hourly the 24-hour rolling average HRVOC emissions for the site-
wide cap.
The new §115.767(b) applies to any cooling tower heat ex-
change system claiming exemption under §115.768, concerning
Exemptions. New §115.767(b)(1) requires records of the heat
exchanger pressure differential to be maintained to document
continuous compliance with the exemption criteria, and new
§115.767(b)(2) requires records of the process side fluid in each
heat exchanger to be maintained to demonstrate continuous
compliance with the exemption criteria.
The new §115.767(c), proposed as §115.767(9), requires the
owner or operator to maintain all records necessary to demon-
strate continuous compliance and records of periodic measure-
ments for five years, and to make available for review upon re-
quest by authorized representatives of the executive director,
EPA, or any local air pollution control agency with jurisdiction.
The new §115.768(1), concerning Exemptions, allows the owner
or operator of any cooling tower heat exchange system that is
operated with the minimum pressure on the cooling water side
at least five psig greater than the maximum pressure on the
process side, as demonstrated by continuous pressure monitor-
ing and recording at all heat exchangers, to be exempt from the
requirements of the division, with the exception of the record-
keeping requirements.
The new §115.768(2) allows the owner or operator of any cool-
ing tower heat exchange system in which no individual heat ex-
changer has HRVOC in the process side fluid to be exempt from
the requirements of this division, with the exception of the record-
keeping requirements.
The new §115.768(3) allows any account for which no stream
directed to a cooling tower heat exchange system contains 5.0%
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or greater by weight HRVOC to be exempt from the requirements
of the site-wide cap.
The new §115.768(4) exempts emissions from emissions
events that have been reported to the TCEQ in compliance with
§101.201. This exemption from compliance with the cap does
not exempt these emission events from enforcement. Rather,
these emission events will be evaluated and subjected to the
appropriate enforcement action for any violations that occurred
in conjunction with the emissions event. This exemption is nec-
essary to ensure that the emission event will not automatically
be subjected to duplicate enforcement actions for a violation of
the cap as well as for any violations at the facility or facilities
involved in the event.
The new §115.769, concerning Counties and Compliance
Schedules, requires the owner or operator of a cooling tower
heat exchange system in Brazoria, Chambers, Fort Bend,
Galveston, Harris, Liberty, Montgomery, and Waller Counties to
demonstrate compliance with the division as soon as practica-
ble, but no later than December 31, 2004, with the exception
of the site-wide cap, for which the owner or operator must
demonstrate compliance as soon as practicable, but no later
than April 1, 2006. The compliance schedule was developed
to be as expeditious as practicable, with consideration and bal-
ancing between competing needs for economic reasonableness
and expeditious reductions. Proposed §115.769 contained
a requirement that if a cooling tower heat exchange system
at an account had data reflecting chlorine usage amounts
and/or monitoring data for any HRVOC, then the reporting
requirements of the division would be applicable and data must
be submitted to the agency no later than April 30, 2003. This
requirement has been deleted because of the elimination of
reporting requirements for chlorine usage, and because the
commission is not requiring monitoring data already present
at an account to be reported. If such data are already being
collected at an account, the commission is authorized to request
that the data be submitted to the agency for review.
Subchapter H, Highly-Reactive Volatile Organic Compounds
Division 3, Fugitive Emissions
The new §115.780, concerning Applicability, specifies that any
process unit or process within a petroleum refinery; synthetic or-
ganic chemical, polymer, resin, or methyl tert-butyl ether manu-
facturing process; or natural gas/gasoline processing operation
in HGA in which an HRVOC is a raw material, intermediate, final
product, or in a waste stream is subject to the requirements of
Division 3 of Subchapter H in addition to the applicable require-
ments of Division 3 of Subchapter D. The new section is neces-
sary to make it clear that the requirements of the new Division 3
of Subchapter H apply in addition to, rather than in place of, the
requirements of Division 3 of Subchapter D.
The new §115.781, concerning General Monitoring and In-
spection Requirements, includes a requirement in the new
§115.781(a) for the owner or operator to identify the compo-
nents of each unit which is subject to the new Division 3 of
Subchapter H. This is necessary to ensure that components
which are subject to this division are readily identifiable for
monitoring, which in turn will improve the compliance rate and
reduce emissions of HRVOCs.
The new §115.781(b) specifies that each component in a unit
subject to this division must be monitored in accordance with Di-
vision 3 of Subchapter D, with additional requirements intended
to address components which are not monitored adequately, if

at all, under Division 3 of Subchapter D. Specifically, the exemp-
tions in Division 3 of Subchapter D do not apply, and leak-skip
under §115.354(7) and (8) is prohibited because leak-skip can
allow leaks to occur for up to one year before the leak is de-
tected. In addition, quarterly monitoring is required for a variety
of components that have been found to leak, yet in most cases
are not currently required to be monitored at all. These compo-
nents include: blind flanges, caps, or plugs at the end of a pipe
or line containing VOC; connectors; heat exchanger heads; sight
glasses; meters; gauges; sampling connections; bolted man-
ways; hatches; agitators; sump covers; junction box vents; cov-
ers and seals on VOC water separators; and process drains.
The new §115.781(b) also specifies that all components for
which a repair attempt was made during a shutdown must be
monitored and inspected for leaks within 30 days or at the next
monitoring period, whichever occurs first, after startup. This
is necessary to determine whether repairs were successfully
completed.
In addition, weekly inspections are required for all process drains
equipped with water seals to ensure that the water seals are
properly designed and maintained such that they are effective
in preventing emissions. For process drains without water seals,
the new §115.781(b) requires monthly inspections to ensure that
all gaskets, caps, and/or plugs are in place and that there are no
gaps, cracks, or other holes in the gaskets, caps, and/or plugs. In
addition, all caps and plugs must be inspected monthly to ensure
that they are tightly-fitting. This is necessary because in some
cases the caps or plugs are only finger-tight, thereby resulting in
emissions.
These requirements for process drains are necessary for several
reasons. Commission staff has found that many of these drains
are configured with u-shaped P-traps that use a water seal as
control technology. Many process drains receive high-tempera-
ture material or steam condensate, and any water in the drain
seals is quickly evaporated. These drains then have a relatively
high flow rate in air volume coming out of them, resulting in un-
controlled VOC emissions. If the drain is found to be leaking
during an annual monitoring check, commission staff has found
that an owner or operator can simply pour water in the drain and
ignore it for another year. In April 2000, commission staff moni-
tored the process drains in an ethylene unit and found readings
as high as 2,000 ppmv on process drains that were all equipped
with water seal technology but no water seal. In many cases,
emissions are recurring within hours of filling the drains. Conse-
quently, some of these drains leakmost of the year, and therefore
the commission is adopting this more frequent inspection sched-
ule.
In addition, new §115.781(b) specifies that all pressure relief
valves (PRVs) in gaseous service which are not vented to a
closed-vent system must be monitored each calendar quarter
(with a hydrocarbon gas analyzer). This is consistent with typical
permit provisions and is necessary to detect ongoing emissions
from improperly-seated PRVs.
The new §115.781(b) also specifies that the monitored VOC con-
centration must be recorded for each component, rather than us-
ing notations such as "not leaking" or "below leak definition" for
readings that are below the leak definition for the component, or
"pegged," "off scale," or "leaking" for readings that are above the
leak definition for the component.
For "pegged" readings on the hydrocarbon gas analyzer, one ap-
proach is to set the hydrocarbon gas analyzer to 10x scale or, if
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necessary, 100x scale. For example, a hydrocarbon gas ana-
lyzer reading of 8,000 ppmv on 10x scale means that the actual
VOC concentration which must be recorded is 80,000 ppmv. If
the hydrocarbon gas analyzer is still pegged on 100x scale or
is not equipped with a 100x scale, a default pegged value of
100,000 ppmv is recorded.
Alternatively, if the hydrocarbon gas analyzer is not equipped
with a 10x scale, a dilution probe which pulls in ambient air at
a known ratio (e.g., ten-to-one) is used. For example, a hydro-
carbon gas analyzer reading of 8,000 ppmv with a dilution probe
using a ten-to-one dilution ratio means that the actual VOC con-
centration which must be recorded is 80,000 ppmv. If the hy-
drocarbon gas analyzer is still pegged using a dilution probe, a
default pegged value of 100,000 ppmv is recorded.
This is necessary to be able to more accurately determine the
VOC concentration for "pegged" components, which in turn will
allow for a more accurate emissions inventory for use in develop-
ing control strategies toward reaching attainment with the ozone
standard.
Similarly, the requirement to record the VOC concentration for
components which are below the leak threshold will allow for a
more accurate emissions inventory for use in developing control
strategies toward reaching attainment with the ozone standard.
The new §115.781(c) specifies that pumps, compressors,
and agitators must be inspected weekly or equipped with an
alarm that alerts operators of leaks. For closed-vent systems
containing bypass valves which are secured in the closed
position with a car-seal or a lock-and-key type configuration,
new §115.781(d) requires inspections of the seal or closure
mechanism on a monthly basis and after any maintenance
activity that requires the seal to be broken. These inspections
are necessary to ensure the valve is maintained in the closed
position and the vent stream is not diverted through the bypass
line.
The new §115.781(e) requires monitoring within 24 hours of any
pressure relief device which has vented to the atmosphere. This
is necessary to ensure that the pressure relief device is not con-
tinuing to emit due to a problem such as a failure to reseat.
The new §115.781(f) establishes the availability of a leak-skip
option for connectors.
The new §115.782, concerning Procedures and Schedule for
Leak Repair and Follow-up, includes a requirement in new
§115.782(a) for the owner or operator to place a weatherproof
and readily visible tag on each leaking component. This is
necessary to ensure that components are easy to locate once
they have been found to leak, thereby facilitating repair.
The new §115.782(b) specifies that a first attempt to repair a
leaking component must be made as follows: 1) for leaks de-
tected over 10,000 ppmv, a first attempt at repairing the leaking
component shall be made no later than one business day after
the leak is detected, and the component shall be repaired no
later than seven calendar days after the leak is detected; and 2)
for all other leaks, a first attempt at repairing the leaking compo-
nent shall be made no later than five calendar days after the leak
is detected, and the component shall be repaired no later than
15 calendar days after the leak is detected. The existing LDAR
rules require repair within 15 calendar days, but allow five days
for a first attempt at repair. The requirement for a first attempt
at repair within the newly-specified time periods after the leak is

detected is necessary to minimize emissions of HRVOCs which
contribute to ozone exceedances.
The new §115.782(c) establishes the conditions under which re-
pair of a leaking component may be delayed. For valves other
than PRVs and automatic control valves, extraordinary efforts
to repair the leaking valve (e.g., drilling and injection of sealant)
must be made within seven days of the valve being placed on
the shutdown list (or 15 days for leaks of 10,000 ppmv or less).
The valve can only remain on the shutdown list after a second
unsuccessful attempt to repair it through extraordinary efforts,
unless the owner or operator demonstrates that there is a safety,
mechanical, or major environmental concern posed by repairing
the leak through extraordinary means. In either case, repair of
the valve must be made at the next shutdown. These conditions
are appropriate due to the availability of sealant injection to stop
leaks without needing to take the valve offline or shut down the
unit, and will ensure that the best possible effort is made to re-
pair most valve leaks without automatically placing them on the
shutdown list and allowing the leak to continue unabated for as
many as eight to ten years. Repair is not required if the valve is
isolated from the process and does not remain in VOC service,
since the valve would no longer have the potential to leak.
For all other components, new §115.782(c) specifies that repair
can be delayed if the component is isolated from the process and
does not remain in VOC service. In addition, new §115.782(c)
specifies that repair can be delayed if the owner or operator
can document that emissions from immediate repair would be
greater than the fugitive emissions resulting from delay of repair
(provided that the component is repaired at the next shutdown).
For pumps, compressors, and agitators, new §115.782(c) spec-
ifies that repair can be delayed if repair is completed within six
months and includes replacing the existing seal design with ei-
ther a dual mechanical seal system that includes a barrier fluid
system, a system that is designed with no externally actuated
shaft penetrating the housing, or a closed-vent system and con-
trol device.
The new §115.783, concerning Equipment Standards, estab-
lishes the requirements for upgrading equipment to reduce emis-
sions of HRVOCs. New §115.783(1) requires closed-vent sys-
tems containing bypass lines that could divert a vent stream
away from the control device and to the atmosphere to have ei-
ther a flow indicator that determines whether vent stream flow
is present, or the bypass line valve secured in the closed posi-
tion with a car-seal or a lock-and-key type configuration. This is
necessary to ensure that emissions of HRVOCs, which should
be controlled in a control device, are not emitted directly to the
atmosphere uncontrolled and/or unnoticed by the owner or op-
erator.
The new §115.783(2) requires closed-vent systems, control de-
vices, and recovery devices to be operating properly whenever
VOC emissions are directed to them. New §115.783(2)(A) re-
quires recovery devices (e.g., condensers and absorbers) to be
designed and operated to recover the VOC emissions vented to
them with an efficiency of 95% or greater. New §115.783(2)(A)
requires flares to meet the requirements of the new Subchap-
ter H, Division 1, concerning Vent Gas Control, and 40 CFR
§60.18(b) or §63.11(b). New §115.783(2)(C) requires all other
control devices to reduce VOC emissions with a control efficiency
of at least 98% or to a VOC concentration of no more than 20
ppmv (on a dry basis corrected to 3.0% oxygen for combustion
devices). These are all standard control requirements for prop-
erly designed and operated control devices.
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The new §115.783(3) requires each PRV equipped with a rupture
disk to have a pressure sensing device between the PRV and
the rupture disk, with failed rupture disks replaced as soon as
practicable, but no later than 30 calendar days after the failure
is detected. Rupture disks are a common method of isolating
the PRV from the process, thereby preventing fugitive emissions
from the PRV.
The new §115.783(4) requires each pump, compressor, and agi-
tator installed on or after July 1, 2003 to be equipped with a shaft
sealing system that prevents or detects emissions of VOC from
the seal. The new §115.783(4)(A) specifies acceptable shaft
sealing systems, including seals equipped with piping capable
of transporting any leakage from the seal(s) back to the process,
seals with a closed-vent system capable of transporting to a con-
trol device any leakage from the seal or seals, dual pump seals
with a heavy liquid or non-VOC barrier fluid at higher pressure
than process pressure, and seals with an automatic seal failure
detection and alarm system.
The new §115.783(4)(B) establishes the procedures for approval
of additional shaft sealing systems, and new §115.783(4)(C) es-
tablishes the procedures for the appeal of any denial of a request
for approval of an alternative shaft sealing system.
The new §115.783(5) establishes the equipment standards for
process drains. Specifically, new §115.783(5)(A)(i) specifies that
if a process drain is controlled by water seal controls, the use of
VOC rather than water as the sealing liquid in a water seal is pro-
hibited, except during November - February. This is necessary
because commission staff has found an owner or operator using
process VOC in this manner, with company personnel claiming
that nothing prohibits this. Measurements with a hydrocarbon
gas analyzer exceeded 10,000 ppmv, indicating significant emis-
sions.
The new §115.783(5)(A)(ii) further specifies that as an alter-
native to weekly seal inspections, the process drain may be
equipped with an alarm that alerts the operator if the water
level is low and a device that continuously records the status of
the water level alarm, or alternatively, a flow-monitoring device
indicating either positive flow from a main to a branch water line
supplying a trap or water being continuously dripped into the
trap and a device that continuously records the status of water
flow into the trap.
The new §115.783(5)(B) specifies that if a process drain is not
controlled by water seal controls, the process drain must be
equipped with a gasketed seal, or a tightly-fitting cap or plug.
The requirements in the new §115.783(5)(A) and (B) are
necessary for the reasons described earlier in this preamble
concerning the new §§115.142(1)(A), 115.144(4) and (5), and
115.781(b), as well as the preceding paragraphs concerning
new §115.783(5).
The new §115.785, concerning Testing Requirements, requires
reference method stack testing of control devices which are used
to control emissions from components in the LDAR program.
This testing is necessary to determine the control efficiency of
these control devices and verify that they meet or exceed the
minimum acceptable control efficiencies. New §115.785 also re-
quires the owner or operator to submit the final sampling report
within 60 days after sampling is completed.
The new §115.786, concerning Recordkeeping Requirements,
specifies the records that the owner or operator must maintain
and, in some cases, submit in order to demonstrate compliance

with Subchapter H, Division 3. Specifically, for bypass lines
on closed-vent systems equipped with flow monitors, new
§115.786(a) requires the owner or operator to maintain records
of whether the flow monitor was operating and any diversion to
the bypass line.
For bypass lines on closed-vent systems in which the bypass line
valve is secured in the closed position, new §115.786(b) requires
the owner or operator to maintain a record of the monthly visual
inspection of the seal or closure mechanism; record the date
and time of all periods when the seal mechanism is broken, the
bypass line valve position has changed, or the key for a lock-
and-key type lock has been checked out; and maintain records
of each time the bypass line valve was opened.
The new §115.786(c) requires the owner or operator to maintain
records of all non- repairable components and submit them semi-
annually. The report shall contain the component identification
code, the component type, the leak concentration measurement
and date, the date of the last process unit turnaround, and the
total number of non-repairable components awaiting repair.
The new §115.786(d) requires the owner or operator to maintain
records in accordance with §115.356.
The new §115.786(e) requires the owner or operator to main-
tain all records for at least five years and make them available
for review upon request by authorized representatives of the ex-
ecutive director, EPA, or local air pollution control agencies with
jurisdiction. The sources subject to Chapter 115 are also subject
to FCAA Title V permit requirements, which specify a five-year
period for retention of compliance records.
The new §115.787, concerning Exemptions, establishes exemp-
tions for components with a low potential to emit HRVOC. Specif-
ically, new §115.787(a) exempts components which contact a
process fluid that contains less than 5.0%HRVOCbyweight from
the requirements of Subchapter H, Division 3, except for record-
keeping requirements necessary to document that a component
qualifies for this exemption.
The new §115.787(b) exempts submerged pumps or sealless
pumps (e.g., diaphragm, canned, or magnetic-driven pumps)
and pumps, compressors, and agitators installed before July 1,
2003 from the shaft sealing system requirements of §115.783(4)
described earlier in this preamble. The new §115.787(c) ex-
empts conservation vents on atmospheric storage tanks, com-
ponents in continuous vacuum service, valves that are not exter-
nally regulated (such as in-line check valves), plant sites covered
by a single account number with less than 250 components in
VOC service, components which are insulated, making them in-
accessible to monitoring with an hydrocarbon gas analyzer, and
sampling connection systems which are in compliance with 40
CFR §63.166(a) and (b).
The new §115.788, concerning Audit Provisions, requires an au-
dit every two years by an independent third-party organization
(NOT the current LDAR contractor), with a report due within 30
days of audit completion. The auditor must include an audit of all
components which were not tagged, but which should have been
tagged, or which were not included in the list of components to
be monitored or visually inspected, but which should have been
included on that list; and the leak/no-leak status and measured
VOC concentration for all components for which monitoring or
visual inspection is required that monitoring period.
The audit must also include monitoring of the following number
of components required to be monitored in the unit, based on an
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average of the most recent four quarters: for units with no more
than 100 components, audit all components; for units with 101 to
9,999 components, audit the number of components determined
from a graph in the rule which is designed to achieve a 95% con-
fidence level with a 5.0% confidence interval; and for units with
10,000 components or more, audit at least 400 components. For
units with 1,000 components or more, the audit cannot include
components which were included in either of the most recent two
audits.
The audit must also include all data generated by monitoring
technicians in the previous quarter, including a review of the
number of components monitored per technician; a review of
the time between monitoring events; identification of abnormal
data patterns; and identification of any discrepancies between
the data in the electronic database and the data in the datalog-
ger and/or field notes.
In addition, new §115.788(e) specifies that staff from the
commission, EPA, or local programs may conduct an audit of
the LDAR program. Finally, new §115.788(f) specifies that in
lieu of complying with the LDAR program audit provisions of
§115.788(a) - (d), an owner or operator may request approval
from the executive director of an alternative method which
demonstrates equivalency with the independent third-party
audit. The equivalency demonstration must include a detailed
explanation of how the equivalency will be demonstrated, includ-
ing the appropriate recordkeeping and reporting requirements
that will be implemented which are sufficient to demonstrate
compliance with the alternative method, and must demonstrate
that it is a replicable procedure and detail how the equivalency
will be demonstrated. New §115.788(f) will add flexibility while
ensuring equivalency.
The audit provisions of §115.788 are necessary to properly
motivate owners and operators to implement a meaningful
LDAR program, and to properly repair the more significant
leaks in a timely fashion such that emissions which contribute
to ozone exceedances are minimized. The EPA’s National
Enforcement Investigations Center (NEIC) has published the
results of its audits of 47,526 components at 17 refineries
in the EPA’s Enforcement Alert (October 1999), available at:
http://es.epa.gov/oeca/ore/enfalert/propem.pdf. The average
leak rate reported by the audited refineries was 1.3%, while the
average leak rate determined by NEIC was 5.0%. South Coast
Air Quality Management District (SCAQMD) provided data from
audits of 109,384 components conducted at eight refineries
from 1994 through 2000. The average leak rate reported by the
audited refineries was 0.40%, while the average leak rate deter-
mined by SCAQMD investigators was 1.21%. The data suggest
that SCAQMD’s audit program, with its automatic violations
and associated financial penalties, is having the desired effect
in motivating owners and operators of refineries in SCAQMD
to reduce fugitive emissions by better implementation of their
LDAR programs. A similarly aggressive LDAR audit program in
Texas could reasonably be expected to produce similar results
on refinery and non- refinery sources.
The new §115.789, concerning Counties and Compliance
Schedules, specifies the compliance dates and affected
counties for sources subject to the new LDAR requirements.
Specifically, each owner or operator must comply with the re-
quirements of Subchapter H, Division 3, as soon as practicable,
but no later than December 31, 2003, except that the initial
independent third- party audit required by §115.788 must be
completed and the results of the audit submitted to the executive

director as soon as practicable, but no later than December
31, 2004. The compliance schedule was developed to be as
expeditious as practicable, with consideration and balancing
between competing needs for economic reasonableness and
expeditious reductions.
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION
The commission has reviewed the rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and has determined that the rulemaking meets
the definition of a "major environmental rule" as defined in that
statute. A "major environmental rule" means a rule the specific
intent of which is to protect the environment or reduce risks
to human health from environmental exposure and that may
adversely affect in a material way the economy, productivity,
competition, jobs, the environment, or the public health and
safety of the state or a sector of the state.
The amendments to Chapter 115 and revisions to the SIP would
improve implementation of the existing Chapter 115 by adding
requirements to achieve reductions in emissions of HRVOC in
the HGA ozone nonattainment area. The rules are intended to
protect the environment and reduce risks to human health and
safety from environmental exposure and may have adverse ef-
fects on owners and operators of certain sources, in particular
fugitives, flares, process vents, and cooling towers. Many of
these sources are owned or operated by utilities, petrochemi-
cal plants, refineries, and other industrial, commercial, or insti-
tutional groups, and each group could be considered a sector of
the economy in a sector of the state. This is based on the anal-
ysis provided in the rule proposal preamble, including the dis-
cussion in the PUBLIC BENEFITS AND COSTS section of the
proposals (27 TexReg 5394 and 6208). The remaining amend-
ments in this rulemaking are intended to correct typographical er-
rors, update cross-references, clarify ambiguous language, add
flexibility and delete obsolete language, and these amendments
are not expected to adversely affect in a material way the econ-
omy, productivity, competition, jobs, the environment, or the pub-
lic health and safety of the state or a sector of the state.
The amendments do not meet any of the four applicability criteria
of a "major environmental rule" as defined in the Texas Govern-
ment Code. Section 2001.0225 applies only to a major environ-
mental rule the result of which is to: 1) exceed a standard set by
federal law, unless the rule is specifically required by state law;
2) exceed an express requirement of state law, unless the rule
is specifically required by federal law; 3) exceed a requirement
of a delegation agreement or contract between the state and an
agency or representative of the federal government to implement
a state and federal program; or 4) adopt a rule solely under the
general powers of the agency instead of under a specific state
law.
The amendments implement requirements of the FCAA. Under
42 USC, §7410, states are required to adopt a SIP which pro-
vides for "implementation, maintenance, and enforcement" of the
primary NAAQS in each air quality control region of the state.
While 42 USC, §7410, does not require specific programs, meth-
ods, or reductions in order to meet the standard, SIPs must in-
clude "enforceable emission limitations and other control mea-
sures, means or techniques (including economic incentives such
as fees, marketable permits, and auctions of emissions rights),
as well as schedules and timetables for compliance as may be
necessary or appropriate to meet the applicable requirements
of this chapter," (meaning Chapter 85, Air Pollution Prevention
and Control). It is true that the FCAA does require some specific
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measures for SIP purposes, such as the inspection and mainte-
nance program, but those programs are the exception, not the
rule, in the SIP structure of the FCAA. The provisions of the
FCAA recognize that states are in the best position to determine
what programs and controls are necessary or appropriate in or-
der to meet the NAAQS. This flexibility allows states, affected
industry, and the public, to collaborate on the best methods for
attaining the NAAQS for the specific regions in the state. Even
though the FCAA allows states to develop their own programs,
this flexibility does not relieve a state from developing a program
that meets the requirements of 42 USC, §7410. Thus, while spe-
cific measures are not generally required, the emission reduc-
tions are required. States are not free to ignore the requirements
of 42 USC, §7410, and must develop programs to assure that the
nonattainment areas of the state will be brought into attainment
on schedule.
The requirement to provide a fiscal analysis of proposed regula-
tions in the Texas Government Code were amended by Senate
Bill (SB) 633 during the 75th Legislative Session. The intent of
SB 633 was to require agencies to conduct an regulatory impact
analysis (RIA) of extraordinary rules. These are identified in the
statutory language as major environmental rules that will have a
material adverse impact and will exceed a requirement of state
law, federal law, or a delegated federal program, or are adopted
solely under the general powers of the agency. With the under-
standing that this requirement would seldom apply, the commis-
sion provided a cost estimate for SB 633 that concluded "based
on an assessment of rules adopted by the agency in the past,
it is not anticipated that the bill will have significant fiscal impli-
cations for the agency due to its limited application." The com-
mission also noted that the number of rules that would require
assessment under the provisions of the bill was not large. This
conclusion was based, in part, on the criteria set forth in the bill
that exempted proposed rules from the full analysis unless the
rule was a major environmental rule that exceeds a federal law.
As discussed earlier in this preamble, the FCAA does not require
specific programs, methods, or reductions in order to meet the
NAAQS; thus, states must develop programs for each nonattain-
ment area to ensure that area will meet the attainment deadlines.
Because of the ongoing need to address nonattainment issues,
the commission routinely proposes and adopts SIP rules. The
legislature is presumed to understand this federal scheme. If
each rule proposed for inclusion in the SIP was considered to
be a major environmental rule that exceeds federal law, then ev-
ery SIP rule would require the full RIA contemplated by SB 633.
This conclusion is inconsistent with the conclusions reached by
the commission in its cost estimate and by the Legislative Budget
Board (LBB) in its fiscal notes. Since the legislature is presumed
to understand the fiscal impacts of the bills it passes, and that
presumption is based on information provided by state agencies
and the LBB, the commission believes that the intent of SB 633
was only to require the full RIA for rules that are extraordinary
in nature. While the SIP rules will have a broad impact, that im-
pact is no greater than is necessary or appropriate to meet the
requirements of the FCAA. For these reasons, rules adopted for
inclusion in the SIP fall under the exception in Texas Government
Code, §2001.0225(a), because they are specifically required by
federal law.
In addition, 42 USC, §7502(a)(2), requires attainment as expe-
ditiously as practicable, and 42 USC, §7511a(d), requires states
to submit ozone attainment demonstration SIPs for severe ozone
nonattainment areas such as HGA. The adopted rules, which will
reduce ambient HRVOC and ozone in HGA, will be submitted to

the EPA as one of several measures in the federally approved
SIP. As discussed earlier in this preamble, controls on upsets
and routine industrial VOC emissions are necessary to address
some of the elevated ozone levels observed in HGA; these con-
trols will result in reductions in ozone formation in the HGA ozone
nonattainment area and help bring HGA into compliance with the
air quality standards established under federal law as NAAQS for
ozone. As discussed in Chapter 7 of the HGA SIP, this revision is
another phase in the process of continued analysis and review of
the science, and the data collected as a result of these revisions
will further assist the commission as it develops its full reassess-
ment of the attainment demonstration at the MCR. Therefore, the
adopted amendments are necessary components of, and con-
sistent with, the ozone attainment demonstration SIP for HGA,
required by 42 USC, §7410.
The commission has consistently applied this construction to
its rules since this statute was enacted in 1997. Since that
time, the legislature has revised the Texas Government Code
but left this provision substantially unamended. It is presumed
that "when an agency interpretation is in effect at the time the
legislature amends the laws without making substantial change
in the statute, the legislature is deemed to have accepted the
agency’s interpretation." Central Power & Light Co. v. Sharp,
919 S.W.2d 485. 489 (Tex. App. Austin 1995), writ denied with
per curiam opinion respecting another issue, 960 S.W.2d 617
(Tex. 1997); Bullock v. Marathon Oil Co., 798 S.W.2d 353, 357
(Tex. App. Austin 1990, no writ). Cf. Humble Oil & Refining
Co. v. Calvert, 414 S.W.2d 172 (Tex. 1967); Sharp v. House of
Lloyd, Inc., 815 S.W.2d 245 (Tex. 1991); Southwestern Life Ins.
Co. v. Montemayor, 24 S.W.3d 581 (Tex. App.--Austin 2000,
pet. denied); and Coastal Indust. Water Auth. v. Trinity Portland
Cement Div., 563 S.W.2d 916 (Tex. 1978).
The commission’s interpretation of the RIA requirements is
also supported by a change made to the Texas Administrative
Procedure Act (APA) by the 76th Legislature (1999). In an
attempt to limit the number of rule challenges based upon APA
requirements, the legislature clarified, in Texas Government
Code, §2001.035, that state agencies are required to meet
certain sections of the APA against the standard of "substan-
tial compliance." The legislature specifically identified Texas
Government Code, §2001.0225 as subject to this standard.
The commission has more than substantially complied with the
requirements of §2001.0225.
As discussed earlier in this preamble, this rulemaking imple-
ments requirements of the FCAA. There is no contract or del-
egation agreement that covers the topic that is the subject of this
rulemaking. Therefore, the adopted rules do not exceed a stan-
dard set by federal law, exceed an express requirement of state
law, exceed a requirement of a delegation agreement, nor are
adopted solely under the general powers of the agency. In ad-
dition, the rules are adopted under the Texas Health and Safety
Code (THSC), Texas Clean Air Act (TCAA), §§382.011, 382.012,
382.014, 382.016, 382.017, 382.021, 382.034 and 382.051(d).
Comments regarding the draft RIA determination are addressed
later in this preamble under the RESPONSE TO COMMENTS
heading.
TAKINGS IMPACT ASSESSMENT
The commission completed a takings impact analysis for the
adopted rules under Texas Government Code, §2007.043. The
specific purposes of these amendments are to achieve reduc-
tions in HRVOC emissions and ozone formation in the HGA
ozone nonattainment area and help bring HGA into compliance
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with the air quality standards established under federal law as
NAAQS for ozone, as well as to improve implementation of
the existing Chapter 115 by correcting typographical errors,
updating cross-references, clarifying ambiguous language,
adding flexibility, and deleting obsolete language. Certain
sources located in HGA will be required to install equipment
to monitor emissions and achieve reductions in emissions of
HRVOC in the HGA ozone nonattainment area, and implement
new reporting and recordkeeping requirements. Installation of
the necessary equipment could conceivably place a burden on
private, real property.
Texas Government Code, §2007.003(b)(4), provides that Chap-
ter 2007 does not apply to these adopted rules, because they
are reasonably taken to fulfill an obligation mandated by federal
law. The emission limitations and control requirements within
this rulemaking were developed in order to meet the NAAQS for
ozone set by the EPA under 42 USC, §7409. States are primarily
responsible for ensuring attainment and maintenance of NAAQS
once the EPA has established them. Under 42 USC, §7410, and
related provisions, states must submit, for approval by the EPA,
SIPs that provide for the attainment and maintenance of NAAQS
through control programs directed to sources of the pollutants
involved. Therefore, one purpose of this rulemaking action is to
meet the air quality standards established under federal law as
NAAQS. Attainment of the ozone standard will eventually require
reductions of HRVOC emissions, as well as substantial reduc-
tions in NOx emissions. Any VOC reductions resulting from the
current rulemaking are no greater than what scientific research
indicates is necessary to achieve the desired ozone levels. How-
ever, this rulemaking is only one step among many necessary for
attaining the ozone standard.
In addition, Texas Government Code, §2007.003(b)(13), states
that Chapter 2007 does not apply to an action that: 1) is taken
in response to a real and substantial threat to public health
and safety; 2) is designed to significantly advance the health
and safety purpose; and 3) does not impose a greater burden
than is necessary to achieve the health and safety purpose.
Although the rule revisions do not directly prevent a nuisance or
prevent an immediate threat to life or property, they do prevent
a real and substantial threat to public health and safety and
significantly advance the health and safety purpose. This action
is taken in response to the HGA area exceeding the federal
ambient air quality standard for ground-level ozone, which
adversely affects public health, primarily through irritation of the
lungs. The action significantly advances the health and safety
purpose by reducing ozone levels in the HGA nonattainment
area. Consequently, these adopted rules meet the exemption in
§2007.003(b)(13). This rulemaking action therefore meets the
requirements of Texas Government Code, §2007.003(b)(4) and
(13). For these reasons, the adopted rules do not constitute a
takings under Chapter 2007.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission reviewed the rulemaking and found that it is a
rulemaking identified in Coastal Coordination Act Implementa-
tion Rules, 31 TAC §505.11, or will affect an action/authorization
identified in Coastal Coordination Act Implementation Rules, 31
TAC §505.11, and therefore will require that applicable goals and
policies of the Coastal Management Program (CMP) be consid-
ered during the rulemaking process.
The commission reviewed this action for consistency with the
CMP goals and policies in accordance with the rules of the

Coastal Coordination Council, and determined that the action
is consistent with the applicable CMP goals and policies. The
CMP goal applicable to this rulemaking action is the goal to
protect, preserve, and enhance the diversity, quality, quantity,
functions, and values of coastal natural resource areas (31
TAC §501.12(1)). No new sources of air contaminants will be
authorized and ozone levels will be reduced as a result of these
rules. The CMP policy applicable to this rulemaking action is
the policy that commission rules comply with regulations in 40
CFR, to protect and enhance air quality in the coastal area
(31 TAC §501.14(q)). This rulemaking action complies with 40
CFR. Therefore, in compliance with 31 TAC §505.22(e), this
rulemaking action is consistent with CMP goals and policies. No
comments were received during the comment period regarding
the CMP consistency review.
EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING
PERMIT PROGRAM
Chapter 115 is an applicable requirement under 30 TAC Chapter
122; therefore, owners or operators subject to the Federal Oper-
ating Permit Program must, consistent with the revision process
in Chapter 122, revise their operating permits to include the re-
vised Chapter 115 requirements for each emission unit at their
sites affected by the revisions to Chapter 115.
PUBLIC COMMENT
The commission held public hearings on this proposal at the fol-
lowing locations: July 18, 2002, in Austin; July 22, 2002 in Hous-
ton and Channelview; and August 6, 2002 in Houston. The com-
ment period was originally scheduled to close on July 22, 2002,
but was extended until 5:00 p.m. on August 6, 2002 (see the July
12, 2002 issue of the Texas Register (27 TexReg 6450)).
Forty-two commenters submitted testimony on the proposal.
Houston Analytical Systems Company and JUM Engineering
submitted joint written comments and will be referred to as
Houston Analytical. Harris County Public Health & Environ-
mental Services Pollution Control Division (HCPC) and one
individual supported the proposed revisions to Chapter 115. Air
Products, L.P. (Air Products); Association of Texas Intrastate
Natural Gas Pipelines (ATINGP); ATOFINA Petrochemicals,
Inc. (ATOFINA); BakerBotts L.L.P. on behalf of BCCA-AG
(BCCA-AG); BakerBotts L.L.P. on behalf of Waste Management,
Inc. (Waste Management); BASF; BP Products North America
Inc. (BP); Chevron Phillips Chemical Company LP (Chevron);
Dow Chemical Company (Dow); Duke Energy Gas Transmis-
sion (Duke); DuPont; Environmental Defense (ED); EnRUD
Resources, Inc. (EnRUD); EPA; Ethyl Corporation - Houston
Plant (Ethyl); ExxonMobil Downstream/Chemical (ExxonMobil);
Galveston-Houston Association for Smog Prevention (GHASP);
Good Company Associates, Inc. (Good Company); Goodyear
Tire and Rubber Company - Beaumont Chemical Plant
(Goodyear-Beaumont); Goodyear Tire and Rubber Company -
Houston Chemical Plant (Goodyear-Houston); Greater Houston
Partnership; Green Environmental Consulting, Inc. (Green);
Kinder Morgan Energy Partners, L.P. (Kinder Morgan); Lloyd,
Gosselink, Blevins, Rochelle, Baldwin, and Townsend, P.C.
on behalf of Allied Waste Industries, Inc. (Allied); Lyondell
Chemical Company (Lyondell); Mothers for Clean Air (MfCA);
Occidental Chemical Corporation (OxyChem); Phillips Petro-
leum Company (Phillips); Selas Fluid Processing Corporation
(Selas); Sierra Club - Houston Regional Group (Sierra-Hous-
ton); Sierra Club - Lone Star Chapter (Sierra-Lone Star); Solutia,
Inc. (Solutia); Texas Chemical Council (TCC); Texas Oil and
Gas Association (TxOGA); Texas Terminal Operators Group
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(Terminal Operators); URS Corporation on behalf of Rohm and
Haas Company (Rohm & Haas); Valero Refining - Texas, L.P.
(Valero); and one individual supported the proposed revisions
but suggested changes or clarifications.
GHASP supported the comments submitted by ED. Sierra-Lone
Star supported the comments submitted by ED, GHASP,
and Sierra-Houston. Air Products supported the comments
submitted by BCCA-AG and TCC. BP and DuPont supported
the comments submitted by TCC. Chevron, Dow, OxyChem,
and Valero supported the comments submitted by BCCA-AG
and TCC. ExxonMobil and Phillips supported the comments
submitted by BCCA-AG, TCC, and TxOGA. Kinder Morgan
supported the comments submitted by Terminal Operators, and
TxOGA’s comments regarding an exemption for low flow flares
with less than two tpy of VOC emissions.
RESPONSE TO COMMENTS
GENERAL COMMENTS
Ethyl stated that the proposed regulations and supporting doc-
uments are lengthy, and that there was insufficient time to read
them, evaluate them, gather information, and develop substan-
tial comments with supportive documentation to oppose portions
of the proposals.
Many of the supporting documents were posted on the com-
mission’s website for months before the rule revisions were pro-
posed. In addition, the comment period was extended from July
22, 2002 to August 6, 2002 (see the July 12, 2002 issue of the
Texas Register (27 TexReg 6450)). Any additional extensions of
the comment period would not allow commission staff sufficient
time to review and analyze the comments.
BP and HCPC supported the proposed revisions to Chapter
115. BP stated that improvements in air quality in HGA would
benefit their employees and their neighbors, and that BP wanted
to be part of the solution. HCPC agreed with the concept of a
specialized LDAR protocol for HRVOCs. Sierra- Houston and
Sierra-Lone Star supported the regulation of cooling towers,
flares, HRVOCs, and other VOC sources. GHASP supported
the regulations to control VOCs, stating that in the face of all
the uncertainty about how much pollution is being emitted, it
is absolutely time to start regulating these VOCs. The Greater
Houston Partnership supported efforts to significantly reduce
HRVOC emissions through strong and feasible control mea-
sures. Chevron and Ethyl supported the commission’s focus
on HRVOC emission controls as a means to control ozone
spikes in HGA. Goodyear-Houston and Phillips agreed with
the commission that the most recent scientific findings support
the premise that HRVOCs can cause or contribute to spike
ozone events and therefore should be addressed in the SIP. ED
expressed similar comments.
The commission appreciates the support.
Terminal Operators opposed the proposed revisions and
expressed support for the current requirements in HGA.
The commission appreciates the support for the current require-
ments.
Air Products commented that existing programs, such as the
Hazardous Organic National Emission Standards for Hazardous
Air Pollutants (NESHAP) (HON) or the ethylene maximum
achievable control technology (MACT) standards, should be
used in lieu of the proposed HRVOC rules. Air Products stated
that many of the sources addressed by the proposed rules

are already complying with these programs and commented
that new requirements which are inconsistent with existing
regulations will likely result in overlapping requirements that
could be confusing for both commission investigators and the
regulated community.
Because there are a myriad of air pollution control programs with
differing requirements, targeting a variety of sometimes overlap-
ping compounds, with a multitude of different objectives, it is
essentially impossible to avoid overlapping requirements. The
more reasonable goal is not to avoid overlapping requirements,
but to ensure that different requirements do not conflict with each
other in such a way that the only possible outcome of compli-
ance with one rule would be noncompliance with another rule.
The commission has been careful to ensure that no such unde-
sirable outcome results from the new and revised Chapter 115
rules.
One individual expressed concerns regarding the personal
health effects of toxic VOCs being emitted from the industrial
plants in the area and requested the commission control these
emissions.
The proposed rules do not specifically address emissions of air
toxics, which instead are regulated by other commission rules
as well as a variety of federal standards. However, the com-
munity air toxics monitoring network currently includes a total of
45 monitors in 18 counties, including 15 in HGA. Should this air
toxics monitoring indicate levels of concern, the commission will
take appropriate action to ensure that health effects concerns are
thoroughly addressed. In addition, the proposed rules require re-
ductions in HRVOC emissions, some of which are air toxics (haz-
ardous air pollutants), and the HRVOC rules are also expected
to concurrently reduce emissions of non-HRVOC air toxics.
Good Company stated that a new technology has the ability to
reduce the emission of HRVOCs from fuel and chemical storage
tanks that tend to vent on hot summer days. It stated that the
simple, cost-effective technology keeps tanks from heating up,
which reduces venting of VOCs. Good Company suggested that
the commission include this new technology in the SIP control
strategy for tanks that do not already require vent controls.
The commission appreciates the commenter’s interest in air
pollution control. The commission will contemplate the sug-
gested control measure in the future if the emission reductions
are needed to meet EPA and/or FCAA requirements. Good
Company may wish to consider making a vendor presentation
to agency staff concerning this technology.
Phillips commented that general VOC requirements should be
limited to highly cost-effective monitoring requirements because
no scientific data has been presented showing significant ozone
reduction benefits from the proposed requirements, which are
particularly onerous for equipment leak monitoring, flare mon-
itoring, and cooling tower monitoring. Phillips also expressed
a belief that the analytical requirements of the proposed mon-
itoring are massive and unnecessary for developing a valid in-
ventory. Phillips advocated that the commission develop a plan
addressing HRVOC in a two-phased approach, such that emis-
sions and source data is acquired and evaluated prior to setting
equipment limits or standards for HRVOC. TxOGA commented
that the proposed revisions to the equipment leak provisions in
Chapter 115 are very onerous, labor-intensive, and costly, and
that the emission reductions intended by the revisions are very
likely not the most cost-effective reductions for sources in the
nonattainment area. In addition, TxOGA stated that manpower
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requirements for the monitoring and maintenance of added com-
ponents are very significantly underestimated by the commis-
sion. TxOGA recommended that a study be conducted to de-
termine the effectiveness of specific recommended revisions to
determine whether monitoring of added components and/or in-
creased frequency would be expected to reduce emissions to
any significant degree.
The commission has withdrawn the proposed general VOCmon-
itoring rules in Subchapter B, Divisions 7 and 8. In lieu of re-
quiring this monitoring of all VOCs from individual flares, cooling
towers, and process vents to obtain emissions data for use in
SIP planning, the commission is relying on data from not only
the commission’s monitoring network, but also data from addi-
tional ambient monitors that will be strategically located in HGA.
This monitoring is expected to not only be a more efficient use
of resources for this data gathering, but will also provide infor-
mation more quickly. As described more fully in the narrative
to the SIP revision and Technical Support Document (TSD) that
accompany these rule amendments, the commission is commit-
ted to developing the best science possible to understand the
causes of high ozone in the HGA. For the MCR, the commis-
sion plans to perform an in-depth analysis of the contributions of
the less-reactive compounds and to perform top-down analyses
similar to those used for the HRVOCs. If warranted, appropriate
adjustment factors will be developed for less-reactive VOCs. As
explained more fully in the SIP and TSD, the current modeling
analysis indicates that emission reductions in the HRVOC alone
can compensate for the change of industrial NOx controls to 80%
reductions, but additional controls on VOC sources are likely to
be necessary to reach attainment. The commission will continue
to study VOC data available now and in upcoming years to de-
termine whether additional compounds should be added. To ac-
complish this task, the commission needs the support of and ex-
pects owners and operators of facilities in HGA which emit VOCs
to participate in the ambient monitoring efforts which are sched-
uled to begin no later than June 1, 2003. If the ambient monitor-
ing network is not fully and timely developed and operated such
that the commission has received sufficient data for MCR, the
commission may reconsider site-specific monitoring controls of
VOC sources.
The commission agrees that the regulation of pollutants should
be based upon the best available science. The commission
believes that the tremendous wealth of data acquired since
the summer of 2000 has provided the commission with a very
strong basis for determining the pollutants that warrant control
at this time and the level to which they should be controlled.
The commission disagrees that it is premature to establish
numerical emission limitations. In fact, in order to justify a more
cost-effective control strategy other than that already in the
adopted SIP, specific numeric emission limitations are essential
to maintain the integrity of the SIP and ensure an approvable
attainment demonstration.
Revisions to the fugitive monitoring rules are discussed later in
this preamble.
Valero stated that the commission has no justification for making
the general VOC rules more stringent as part of its current strat-
egy to focus more on HRVOCs to compensate for the relaxation
of NOx reductions. Valero stated that the commission must make
the proposed HRVOC rules stand alone without revising other
VOC rules. BCCA-AG, ExxonMobil, Goodyear-Houston, Lyon-
dell, and TxOGA expressed similar concerns. DuPont asserted

that it anticipates zero reduction in emissions at its HGA facili-
ties as a result of the proposed rules addressing fugitive emis-
sions. ExxonMobil recommended consideration of the general
VOC fugitive monitoring rules at the end of MCR in 2004, once
the effectiveness of the HRVOC rules can be evaluated.
The commission disagrees with the commenters. The preamble
includes summaries of numerous loopholes and implementation
problems in the current rules which must be addressed to en-
sure that the emission reductions anticipated by and relied upon
in the SIP actually occur in each of the ozone nonattainment ar-
eas. The current rules are being amended concurrently with the
addition of the proposed HRVOC rules for HGA because it is ad-
ministratively more efficient to do so.
TxOGA agreed with the commission that the regulation of pollu-
tants in the HGA area should be based upon the best available
science in demonstrating attainment of the ozone standard, and
expressed a belief that the commission appropriately focused on
many of the requirements of the Chapter 115 proposal on data
acquisition to further the science. However, TxOGA stated that
further refinement is needed in targeting specific data needs. Tx-
OGA supported work practice standards which, when combined
with reductions resulting from the episodic emissions initiatives,
TxOGA believed would reduce emissions of general VOCs as
well as HRVOCs thought to cause ozone spikes. TxOGA, how-
ever, expressed a belief that specific numerical emission limita-
tions on HRVOCs for stationary sources are premature until such
time as impacts from those standards are understood and a full
review of alternate control strategies is undertaken.
The commission agrees that the regulation of pollutants should
be based upon the best available science. The commission
believes that the tremendous wealth of data acquired since
the summer of 2000 has provided the commission with a very
strong basis for determining the pollutants that warrant control
at this time and the level to which they should be controlled.
The commission disagrees that it is premature to establish
numerical emission limitations. In fact, in order to justify a more
cost-effective control strategy other than that already in the
adopted SIP, specific numeric emission limitations are essential
to maintain the integrity of the SIP and ensure an approvable
attainment demonstration.
Sierra-Lone Star strongly advocated the commission proposal
for improving the Chapter 115 regulations to require better moni-
toring and controls of HRVOCs that are being released from cool-
ing towers, flares, fugitive sources, and vent sources in signifi-
cant volumes and concentrations. Sierra- Lone Star stated that
the proposed rules will result in measurable VOC reductions and
related decreases in ground level ozone in HGA. Sierra-Lone
Star expressed a belief, however, that the new rules do not go
nearly far enough to address fugitive VOC losses; flared emis-
sions from upsets, shutdowns, and startups; off-specification
chemical product flaring; and on-specification chemical product
flaring after meeting production contract quotas. The Sierra-
Lone Star concern is that the proposed rules contain signifi-
cant limitations on certain VOC monitoring, yet the commission
needs to provide a strong set of VOC rules that address major
regulatory gaps and drawbacks which have existed for years in
Chapter 115. Sierra-Lone Star commented that the commission
estimated that fugitives account for approximately 48% of the
HRVOCs, so the leak detection monitoring methods and control
measures for the fugitives component will be an extremely im-
portant factor in the SIP and attainment demonstration.
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As stated in the proposal, the purpose of this revision was to de-
termine if a certain level of reduction in HRVOCs could attain the
same air quality benefit with an 80% NOx reduction strategy as
was demonstrated with the approved 90% NOx reduction strat-
egy. The commission believes it has met that determination with
this revised strategy. Much analysis needs to be conducted be-
tween now and the MCR, particularly with regard to the contri-
bution of other VOCs to ozone formation in HGA nonattainment
area, in order to develop the most cost-effective strategy to attain
the standard. This effort will consist of continued evaluation of
data already collected, the collection of additional ambient data
through an expanded auto gas chromatograph network, and ad-
ditional inventory analysis as well as additional modeling anal-
ysis. As a full analysis of what is ultimately necessary to fully
demonstrate attainment is conducted at the MCR, the commis-
sion will be evaluating a number of issues that may change the
HRVOC rules, such as: which, if any, additional chemicals need
to be addressed, and the sources of these chemicals; what is
the appropriate geographic scope for the regulations; what are
appropriate averaging times for the chemicals of concern; and
what, if any, changes need to be made to the allocation process.
By establishing a compliance date approximately 18 months af-
ter the conclusion of the MCR process, the commission believes
it will have ample time to make necessary adjustments and still
allow industry adequate time to fully comply.
GHASP stated that the rules anticipate the control of emissions
to maximum levels per affected component, but the commis-
sion has not calculated the potential total emissions from facili-
ties, even under the assumption of maximum rule effectiveness.
GHASP stated that there is no reason to assume that the rules
can be fully effective, and the commission has neither estimated
what enforcement resources will be needed to ensure compli-
ance, nor made commitments as to the actual level of enforce-
ment resources that will be made available. GHASP stated that
the commission must address concerns about the adequacy of
commission resources for oversight of the HRVOC rules, and
must thenmodel its rule effectiveness based on an assured com-
mitment of enforcement and oversight resources.
As stated in the proposal, the commission has incorporated the
best scientific information available and is now using a much
more recent episode from 2000 for the purposes of supporting
this revision. The commission has also revised its approach from
establishing a per capita emission based performance standard
for each flare, cooling tower, and process vent to establishing a
site cap for specific facilities. This was accomplished by the fol-
lowing methodology.
1) The 2000 reported inventory was submitted to the modeling
staff.
2) The commission’s modeling staff applied a speciation profile,
based upon Standard Industrial Classification (SIC), to the re-
ported inventory for those accounts which did not provide speci-
ated data in its report.
3) Based upon ambient measurements an adjustment for addi-
tional reactivity was applied across the modeling domain to the
emissions inventory of all affected accounts. This is discussed
in the TSD filed with the SIP revision concurrently adopted with
this rulemaking.
4) The accounts were sorted and a ten tpy (2.28 pounds per
hour (lb/hr)) significance threshold applied to the total adjusted
inventory.

5) A further adjustment to account solely for flares, cooling tow-
ers, and vents was applied to establish the emissions from which
a control factor could be applied. This adjustment was based
on the total amount of fugitives as a percentage of the 2000 re-
ported inventory, applied equally across all accounts in Harris
County and then in the seven remaining counties.
6) An analysis was conducted based upon relative contribution
to the inventory, to determine as equitably as practical, site caps
where by the overall controlled inventory would equal what was
initially modeled with an across the board 64% reduction strat-
egy. The following are the results of that analysis: a) Sources
emitting >500 lb/hr were assigned 70% control; b) Sources
emitting >125 lb/hr and <0lb/hr were assigned 68% control; c)
Sources emitting >ten lb/hr and <5lb/hr were assigned 60%
control; d) Sources emitting <nlb/hr were assigned 50% control.
As shown on Table 6.2-1 in the HGA SIP revision adopted
concurrently with this rulemaking, the lbs/hr for the adjusted
total inventories for cooling towers, flare, and vent emissions
ranges from 1.846 to 891.320 lbs/hr in Harris County, and
2.05 to 632.83 lbs/hr in the seven surrounding counties. The
distribution of these inventory amounts naturally fall into four
ranges of amounts. The largest inventories are those which
are greater than 500 lbs/hour. Due to the magnitude of these
inventories as compared to those in the next category, these
accounts were allocated approximately 10% greater amount of
control level over the necessary 64%, resulting in a 70% control
level. The next group of sources are those represented by the
distribution for the model adjusted inventory of between 125 and
500 lbs/hr. These sources are also a relatively large portion of
the total and were allocated approximately 6% greater amount
of control level over the necessary 64%, resulting in a 68%
control level. Accounts which have adjusted totals of between
ten and 125 lbs/hr were allocated approximately 6% less than
the necessary 64%, since the magnitude of those emissions
are not as great as those in the first two categories. Finally, the
smallest accounts, those with ten lbs/hr or less were allocated
approximately 22%, or a 50% control level.
By using an airshed cap to establish the individual site caps, the
commission used a conservative assumption that every facility
would be emitting at its cap. Since this clearly will not be the
case, the commission asserts that rule effectiveness for the over-
all strategy has been addressed.
EPA noted that the proposed rules implement a number of
changes to make the LDAR program more effective. EPA stated
that the most important aspect of an effective LDAR program is
to make sure that leak surveys are conducted carefully and thor-
oughly, and commented that this seems to be most effectively
achieved in areas where inspectors periodically perform leak
surveys to audit the performance of the facilities. EPA stated
that in California, this has resulted in substantially fewer leaks
being missed by facilities. EPA noted that the proposed rules
include a framework for this type of enforcement and stated that
to be effective, the commission will have to devote sufficient
resources to performing leak surveys. EPA requested that the
commission explain in the public record its plans for increased
efforts to enforce the LDAR rules and commented that the
more information provided regarding the commission’s plans for
oversight of the LDAR program, the more likely that EPA will be
able approve emission reductions from this program.
The commission believes that a combination of requiring third
party audits and prioritizing leak surveys to be conducted by
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commission staff will accomplish effective oversight of the pro-
gram to ensure increased rule effectiveness.
TCC asserted that the proposed fugitive monitoring rules are
"based on the assumption that fugitive emissions are the most
significant contributor to HRVOC emissions."
TCC’s belief is in error because the commission has, in fact,
made no such assumption. While the proposed fugitive moni-
toring rules in Subchapter H, Division 3, focus on HRVOC emis-
sions, the proposed rulemaking also addresses numerous loop-
holes and implementation problems in the current fugitive mon-
itoring rules in Subchapter D, Division 3, as described in detail
elsewhere in this preamble.
ED expressed concern about compatibility with Title V permit re-
quirements. ED stated that the commission should ensure that
the proposed rules are enforceable, have sufficient monitoring
and recordkeeping, and do not inadvertently limit evidence of
violations. ED also urged that the commission ensure that the
Chapter 115 rules can be easily incorporated in Title V permits.
ED also expressed concern about the potential for conflicting
permit conditions which result in relaxed, rather than more
stringent, permit conditions. ED stated that the commission
should adopt a general statement for Chapter 115 indicating
that unintended rule relaxations are invalid and not a valid
defense for enforcement purposes, and that the commission
should also should clarify that the more stringent of a permit or
a rule always applies.
The commission believes that the adopted rules are enforce-
able, have sufficient monitoring and recordkeeping, and do not
inadvertently limit evidence of violations. As noted earlier in this
preamble, owners or operators subject to the Federal Operat-
ing Permit Program must, consistent with the revision process in
Chapter 122, revise their operating permits to include the revised
Chapter 115 requirements for each emission unit at their sites af-
fected by the revisions to Chapter 115. The commission notes
that the permit provisions in a permit do not represent an ex-
haustive list of all requirements that may apply, and a permit pro-
vision cannot authorize noncompliance with a commission rule.
In effect, each rule or permit stands on its own. Thus, compli-
ance with the permit provisions does not necessarily represent
full compliance with all applicable rules. It is the responsibility of
the owner or operator to ensure compliance with all applicable
permits and rules.
Sierra-Lone Star and ED commented that the commission
should promote the use of storage in lieu of flaring and include
specific language stating that flares which are not permitted
as process flares may only be used for emergencies, startups,
shutdowns, and malfunctions. ED also requested clarification
language explaining that flares may not be used to dispose of
off-specification product or surplus on-specification product,
and that these products must be stored on site or recycled.
Sierra- Lone Star indicated a need for routine emissions testing,
real-time emissions monitoring, continuous flow rate volume
measurements of VOCs, and the need for more frequent
inspections (both visual and photographic) of flares.
The commission believes that some of the practices and pro-
grams suggested by the commenters could be part of a compre-
hensive emissions management plan implemented by affected
sources. The commission anticipates that compliance with the
site-wide cap on a 24-hour rolling average will require reevalua-
tion of routine flaring, and will promote the use of other methods
to dispose of materials commonly routed to flares.

ED stated that the commission should require all facilities to
demonstrate that the design capacity of each flare is suitable
to handle the potential maximum flow during an upset or other
non-routine event.
The commission believes that there is no practical way for a fa-
cility to demonstrate that a flare’s design capacity is suitable to
handle the load in an unplanned emergency event, other than
by installing a flare and forcing the process into an upset, which
would not be appropriate. However, the specifications sent to a
flare manufacturer, the engineering calculations, and the design
capacity of the process components are appropriate parameters.
From a safety point of view, the facility has a vested interest in
installing a flare that has a much larger capacity than the great-
est anticipated flow rate to the flare.
EMISSIONS INVENTORY
Ethyl supported the commission’s focus on increasing the quality
of the emissions inventory for VOC emissions in HGA.
The commission appreciates the support.
The Greater Houston Partnership supported the commission’s
effort to improve the monitoring and reporting of HRVOCs to re-
duce the uncertainty in HRVOC emission inventories that appear
to be underestimated. Air Products noted that the rule proposal
preamble stated that "the proposed rules are intended to facili-
tate the collection of emission inventory data by industry over the
next fewmonths, to be used to evaluate whether emissions spec-
ifications from preliminary results are appropriate." Air Products
stated that this is inappropriate for Chapter 115 rules and that
if emissions inventory (EI) improvements are needed, changes
should be proposed to the EI rules in 30 TAC Chapter 101 or that
additional data should be requested in a manner similar to the
COAST study. MfCA commented that better emissions report-
ing for all VOCs, not just HRVOCs, is required, and is essential
to determine an effective plan to reduce ozone levels.
The commission believes that it is appropriate for Chapter 115
rules to lay the groundwork for an improved EI through better
monitoring and recordkeeping. The commission has withdrawn
the proposed general VOC monitoring rules in Subchapter B, Di-
visions 7 and 8. In lieu of requiring this monitoring of all VOCs
from individual flares, cooling towers, and process vents to ob-
tain emissions data for use in SIP planning, the commission is
relying on data from not only the commission’s monitoring net-
work, but also data from additional ambient monitors that will be
strategically located in HGA. This monitoring is expected to not
only be a more efficient use of resources for this data gathering,
but will also provide information more quickly. As describedmore
fully in the narrative to the SIP revision and TSD that accompany
these rule amendments, the commission is committed to devel-
oping the best science possible to understand the causes of high
ozone in the HGA. For the MCR, the commission plans to per-
form an in- depth analysis of the contributions of the less-reactive
compounds and to perform top-down analyses similar to those
used for the HRVOCs. If warranted, appropriate adjustment fac-
tors will be developed for less-reactive VOCs. As explained more
fully in the SIP and TSD, the current modeling analysis indicates
that emission reductions in the HRVOC alone can compensate
for the change of industrial NOx controls to 80% reductions, but
additional controls on VOC sources are likely to be necessary to
reach attainment. The commission will continue to study VOC
data available now and in upcoming years to determine whether
additional compounds should be added. To accomplish this task,
the commission needs the support of and expects owners and
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operators of facilities in HGA which emit VOCs to participate in
the ambient monitoring efforts which are scheduled to begin no
later than June 1, 2003. If the ambient monitoring network is not
fully and timely developed and operated such that the commis-
sion has received sufficient data for MCR, the commission may
reconsider site-specific monitoring controls of VOC sources.
TxOGA stated that an accurate inventory of HRVOCs is needed
before the most cost-effective reduction plans and control strate-
gies can be instituted. TxOGA also stated that while fugitive
emissions may be a significant source of estimated emissions
in the EI, it is unknown whether specific changes to the LDAR
program could reasonably be expected to reduce ozone events.
TxOGA stated that better estimation techniques and calculation
methodologies will provide data upon which to evaluate cost-ef-
fective reductions.
The commission agrees that the most accurate EI possible will
facilitate the most accurate modeling results which in turn will
facilitate development of the most effective control strategy.
The commission notes that fugitive emissions include VOC and
HRVOC, both of which are ozone precursors which contribute
to ozone formation and subsequent exceedances of the ozone
NAAQS. Because the proposed changes to the LDAR rules can
reasonably be expected to reduce VOC and HRVOC emissions,
they also can reasonably be expected to reduce ozone events.
Sierra-Houston and Sierra-Lone Star stated that the commission
did not provide an accurate EI for each of the sources, so the
commission does not know how much actual VOC reduction in
tons per day and tons per year (tpy) will result from these rules.
Sierra-Houston and Sierra-Lone Star stated that the commission
is not adhering to the FCAA, which requires an accurate EI and
an estimate of the emissions reductions from each control strat-
egy/measure that will be applied to each source category.
The commission disagrees. The fundamental goal of these
strategies is to ensure that the air quality in HGA is not
compromised and in fact can be improved from what was
demonstrated in the previous SIP. The vast wealth of real
physical measurements of what emissions are in the ambient
air in HGA provide the commission with a very sound basis for
these rules. By limiting the HRVOC rules to a site cap based
on a pound per hour limit demonstrated on a 24-hour rolling
average, the commission has determined an enforceable limit
that can be demonstrated to regional inspectors as a part of
their normal routine inspections. The 24-hour rolling average
was determined to be the appropriate averaging time for the
site-wide cap. The commission’s control strategy is based on
the maximum amount of emissions per day, as supported by the
photochemical modeling which is performed on an hourly basis
and is the statutorily required analytical method for attainment
demonstrations. Since the findings from the photochemical
modeling indicate that ozone can form as rapidly as 50 - 200
ppm in an hour, and the ozone standard can only be exceeded
three hours in a three year-period, it is reasonable that the
averaging time be set to consider these factors such that the
rules will be expected to achieve the necessary reductions.
Sierra-Lone Star stated that the commission did not present any
reliable evidence as to how much of the estimated 48% of the
fugitive HRVOC emissions are undetectable with Test Method
21. Sierra- Lone Star also stated that due to the large estima-
tion in the EI, the undetectable fugitive volume may be a signifi-
cant portion, and questioned if the present undetectable fugitive
VOCs are as much as 25%, 50%, or 75% of the total fugitives.
Sierra-Lone Star expressed a concern that the commission may

be incorrectly assuming that all of the 48% of the fugitive HRVOC
emissions are detectable with Test Method 21 and stated that
because the EI is erroneous by orders of magnitude, the fugi-
tive HRVOC emissions need to be comprehensively addressed
in Chapter 115, and not piecemeal. Finally, Sierra- Lone Star
stated that the commission needs to use a science-based ap-
proach to develop effective and comprehensive monitoring of all
fugitive VOC leaks.
As noted earlier in this preamble, the definition of HRVOC in-
cludes ethylene, propylene, 1,3-butadiene, and butenes. The
flame ionization detector (FID) response factor multipliers for the
four compounds range from approximately 0.6 to 1.1. Therefore,
all four compounds are readily detectable by Test Method 21 us-
ing an FID. Similarly, all four compounds are readily detectable
by Test Method 21 using an FID and a photoionization detector
(PID). Depending on the specific PID lamp and whether it has
the energy to provide sensitivity for the analysis, however, there
may be questions concerning one compound (ethylene). All PID
response factors multipliers are above 1.0, with three being be-
tween approximately 1.1 and 1.8 and the fourth (ethylene) being
between 7.0 and 14 depending on the instrument and specific
PID lamp. Therefore, all of the fugitive HRVOC emissions are
detectable with Test Method 21. Finally, the commission has
used a science-based approach to develop effective and com-
prehensive monitoring of all fugitive VOC leaks, as described in
detail elsewhere in this preamble.
HRVOC EMISSIONS CAP
BCCA-AG, Chevron, Goodyear-Houston, Lyondell, TCC, and
TxOGA supported the concept of an HRVOC emission cap and
allocation for HGA as a means to control ozone spikes. Exxon-
Mobil also stated that it would support a program as described
in the comments submitted by BCCA-AG. Goodyear-Houston
stated that any airshed cap rule should be flexible enough to
allow either the volume of HRVOCs handled or used (whichever
is most appropriate for the specific process) as raw material,
feedstock, or product throughput at a site, and that the facility’s
historical emissions should be evaluated in establishing any
proposed airshed cap allocation. Phillips and TxOGA supported
the concept of a source cap for HRVOC, but reiterated that
emission limits on these sources should be established after
review of the data to determine cost-effective reductions and
control strategies. Phillips and TxOGA stated that a cap and
trade system, similar to the NOx cap and trade system would
provide flexibility in attaining stringent standards. Phillips also
expressed a belief that a market trading mechanism is appro-
priate for HRVOC as well as NOx as long as only reductions are
being traded and no site increases actual HRVOC emissions for
the regulated sources.
As stated in the proposal, the commission has incorporated the
best scientific information available and is now using a much
more recent episode from 2000 for the purposes of supporting
this revision. The commission has also revised its approach from
establishing a per capita emission-based performance standard
for each flare, cooling tower, and process vent to establishing a
site cap for specific facilities. This was accomplished by the fol-
lowing methodology.
1) The 2000 reported inventory was submitted to the modeling
staff.
2) The commission’s modeling staff applied a speciation profile,
based upon SIC classification, to the reported inventory for those
accounts which did not provide speciated data in its report.
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3) Based upon ambient measurements an adjustment for addi-
tional reactivity was applied across the modeling domain to the
emissions inventory of all affected accounts. This is discussed
in the TSD filed with the SIP revision concurrently adopted with
this rulemaking.
4) The accounts were sorted and a ten tpy (2.28 pounds per
hour (lb/hr)) significance threshold applied to the total adjusted
inventory.
5) A further adjustment to account solely for flares, cooling tow-
ers, and vents was applied to establish the emissions from which
a control factor could be applied. This adjustment was based
on the total amount of fugitives as a percentage of the 2000 re-
ported inventory, applied equally across all accounts in Harris
County and then in the seven remaining counties.
6) An analysis was conducted based upon relative contribution
to the inventory, to determine as equitably as practical, site caps
where by the overall controlled inventory would equal what was
initially modeled with an across the board 64% reduction strat-
egy. The following are the results of that analysis: a) Sources
emitting >500 lb/hr were assigned 70% control; b) Sources
emitting >125 lb/hr and <0lb/hr were assigned 68% control; c)
Sources emitting >ten lb/hr and <5lb/hr were assigned 60%
control; and d) Sources emitting <nlb/hr were assigned 50%
control.
As shown on Table 6.2-1 in the HGA SIP revision adopted
concurrently with this rulemaking, the lbs/hr for the adjusted
total inventories for cooling towers, flare, and vent emissions
ranges from 1.846 to 891.320 lbs/hr in Harris County, and
2.05 to 632.83 lbs/hr in the seven surrounding counties. The
distribution of these inventory amounts naturally fall into four
ranges of amounts. The largest inventories are those which
are greater than 500 lbs/hour. Due to the magnitude of these
inventories as compared to those in the next category, these
accounts were allocated approximately 10% greater amount of
control level over the necessary 64%, resulting in a 70% control
level. The next group of sources are those represented by the
distribution for the model adjusted inventory of between 125 and
500 lbs/hr. These sources are also a relatively large portion of
the total and were allocated approximately 6% greater amount
of control level over the necessary 64%, resulting in a 68%
control level. Accounts which have adjusted totals of between
ten and 125 lbs/hr were allocated approximately 6% less than
the necessary 64%, since the magnitude of those emissions
are not as great as those in the first two categories. Finally, the
smallest accounts, those with ten lbs/hr or less were allocated
approximately 22%, or a 50% control level.
By using an airshed cap to establish the individual site caps, the
commission used a conservative assumption that every facility
would be emitting at its cap. Since this clearly will not be the
case, the commission asserts that rule effectiveness for the over-
all strategy has been addressed.
There are many technical and policy issues associated with a
VOC trading program. The commission did not propose nor take
comment on such an approach and is not in a position to allow
for it at this time. However, the concept merits further review and
may be considered in the future.
ED stated that account wide caps would be a good adjunct to
(but not a substitute for) the emission specifications on individual
units. ED stated that account-wide caps on top of the proposed
emissions specifications would be a good way to prevent growth

in emissions from new sources of HRVOCs from eroding the pos-
sible gains under these proposed rules for existing sources. ED
asserted that in contrast, allowing the use of account-wide caps
in place of the unit-by-unit emission limitations as a means of
providing compliance flexibility would seriously undermine the
environmental benefits of the proposed HRVOC rules. ED stated
that the commission should not establish an emission rate cap
for the total HRVOC emitted from all flares (or all flares, vents,
and cooling towers) at an account in lieu of emission specifica-
tions on individual units. ED stated that the analysis of TexAQS
data showed that industrial plumes form ozone very rapidly due
to the collocation of NOx and VOC emissions from individual in-
dustrial facilities, as discussed in the rule proposal preamble. ED
stated that a flare plume represents a unique case where VOC
and NOx emissions are premixed and perfectly collocated, such
that the VOC emissions have the highest potential to produce
ozone rapidly and efficiently. ED stated that it would defeat the
purpose of the proposed HRVOC rules to allow for the aggrega-
tion of all the individual flare emission limits into a single, overall
rate cap at an account.
ED stated that the commission should establish account-wide
emission caps (in pounds of total HRVOC per hour) that would
apply in addition to the proposed unit-by-unit emission specifica-
tions. ED asserted that this would ensure that the total allowable
mass emissions rate at individual accounts, and over the HGA
domain, would not grow over time. ED asserted that neither the
proposed rules nor the SIP fully account for the effect of emis-
sions from new sources of HRVOCs emissions. ED stated that
these new sources could arise due to natural economic expan-
sion or as a possible unintended result of the proposed rules (for
example, if owners or operators of flares and cooling towers de-
cide to route existing flows to new units to reduce the chance
that any single unit will violate the rules). ED stated that while
new source review permitting requires new emission sources to
acquire offsets, it does not ensure that the offsetting emission
reductions are restricted to HRVOCs and does not prevent lo-
calized hot spots. ED stated that the offset requirement for a
new source of HRVOC can bemet through reductions of undiffer-
entiated "VOC emissions," including relatively unreactive VOCs.
ED commented that the benefit of the offset will depend on the
specific VOC species that were reduced because different VOCs
have different effects on ozone formation. ED stated that as a re-
sult, new source review permitting does not guarantee that new
sources of HRVOC emissions will not increase the overall emis-
sions of HRVOCs at an individual account or even across the
entire airshed. ED stated that establishing account-wide mass
emission caps (in pounds per hour) would have the very desir-
able effect of requiring that any new sources of HRVOC emis-
sions at an individual account have to be offset by making com-
pensating improvements at other sources of HRVOC that are
part of the same account, and therefore in close proximity. ED
asserted that ensuring that the offsets occur in close proximity to
the new emissions source is important because TexAQS results
show that ambient concentrations of HRVOC are not uniformly
dispersed, but tend to be concentrated in plumes from individual
plants or individual units at a plant, according to Figure 1-12 and
1-13(b) of the TSD (June 5, 2002).
As stated in the proposal, the commission has incorporated the
best scientific information available and is now using a much
more recent episode from 2000 for the purposes of supporting
this revision. The commission has also revised its approach from
establishing a per capita emission-based performance standard
for each flare, cooling tower, and process vent to establishing a
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site cap for specific facilities. This was accomplished by the fol-
lowing methodology.
1) The 2000 reported inventory was submitted to the modeling
staff.
2) The commission’s modeling staff applied a speciation profile,
based upon SIC classification, to the reported inventory for those
accounts which did not provide speciated data in its report.
3) Based upon ambient measurements an adjustment for addi-
tional reactivity was applied across the modeling domain to the
emissions inventory of all affected accounts. This is discussed
in the TSD filed with the SIP revision concurrently adopted with
this rulemaking.
4) The accounts were sorted and a ten tpy (2.28 pounds per
hour (lb/hr)) significance threshold applied to the total adjusted
inventory.
5) A further adjustment to account solely for flares, cooling tow-
ers, and vents was applied to establish the emissions from which
a control factor could be applied. This adjustment was based
on the total amount of fugitives as a percentage of the 2000 re-
ported inventory, applied equally across all accounts in Harris
County and then in the seven remaining counties.
6) An analysis was conducted based upon relative contribution
to the inventory, to determine as equitably as practical, site caps
where by the overall controlled inventory would equal what was
initially modeled with an across the board 64% reduction strat-
egy. The following are the results of that analysis: a) Sources
emitting >500 lb/hr were assigned 70% control; b) Sources
emitting >125 lb/hr and <0lb/hr were assigned 68% control; c)
Sources emitting >ten lb/hr and <5lb/hr were assigned 60%
control; and d) Sources emitting <nlb/hr were assigned 50%
control.
As shown on Table 6.2-1 in the HGA SIP revision adopted
concurrently with this rulemaking, the lbs/hr for the adjusted
total inventories for cooling towers, flare, and vent emissions
ranges from 1.846 to 891.320 lbs/hr in Harris County, and
2.05 to 632.83 lbs/hr in the seven surrounding counties. The
distribution of these inventory amounts naturally fall into four
ranges of amounts. The largest inventories are those which
are greater than 500 lbs/hour. Due to the magnitude of these
inventories as compared to those in the next category, these
accounts were allocated approximately 10% greater amount of
control level over the necessary 64%, resulting in a 70% control
level. The next group of sources are those represented by the
distribution for the model adjusted inventory of between 125 and
500 lbs/hr. These sources are also a relatively large portion of
the total and were allocated approximately 6% greater amount
of control level over the necessary 64%, resulting in a 68%
control level. Accounts which have adjusted totals of between
ten and 125 lbs/hr were allocated approximately 6% less than
the necessary 64%, since the magnitude of those emissions
are not as great as those in the first two categories. Finally, the
smallest accounts, those with ten lbs/hr or less were allocated
approximately 22%, or a 50% control level.
By using an airshed cap to establish the individual site caps, the
commission used a conservative assumption that every facility
would be emitting at its cap. Since this clearly will not be the
case, the commission asserts that rule effectiveness for the over-
all strategy has been addressed.
There are many technical and policy issues associated with a
VOC trading program. The commission did not propose nor take

comment on such an approach and is not in a position to allow
for it at this time. However, the concept merits further review and
may be considered in the future.
HRVOC CAP AND TRADE PROGRAM
BP, TCC, and TxOGA recommended the establishment of a re-
gional HRVOC cap and trade program using the monitoring data
that will be obtained as a result of the HRVOC rules. ExxonMo-
bil suggested that the commission develop a cap and allocation
system that would allow a facility to utilize data collected over
the next year or two to develop an emission cap for the facility.
ExxonMobil stated that a cap would limit the HRV0C emissions,
but allow a facility to determine the most efficient methods for
doing so, with commission approval.
As stated in the proposal, the commission has incorporated the
best scientific information available and is now using a much
more recent episode from 2000 for the purposes of supporting
this revision. The commission has also revised its approach from
establishing a per capita emission-based performance standard
for each flare, cooling tower, and process vent to establishing a
site cap for specific facilities. This was accomplished by the fol-
lowing methodology.
1) The 2000 reported inventory was submitted to the modeling
staff.
2) The commission’s modeling staff applied a speciation profile,
based upon SIC classification, to the reported inventory for those
accounts which did not provide speciated data in its report.
3) Based upon ambient measurements an adjustment for addi-
tional reactivity was applied across the modeling domain to the
emissions inventory of all affected accounts.
4) The accounts were sorted and a ten tpy (2.28 pounds per
hour (lb/hr)) significance threshold applied to the total adjusted
inventory.
5) A further adjustment to account solely for flares, cooling tow-
ers, and vents was applied to establish the emissions from which
a control factor could be applied.
6) An analysis was conducted based upon relative contribution
to the inventory, to determine as equitably as practical, site caps
where by the overall controlled inventory would equal what was
initially modeled with an across the board 64% reduction strat-
egy. The following are the results of that analysis: a) Sources
emitting >500 lb/hr were assigned 70% control; b) Sources
emitting >125 lb/hr and <0lb/hr were assigned 68% control; c)
Sources emitting >ten lb/hr and <5lb/hr were assigned 60%
control; and d) Sources emitting <nlb/hr were assigned 50%
control.
As shown on Table 6.2-1 in the HGA SIP revision adopted
concurrently with this rulemaking, the lbs/hr for the adjusted
total inventories for cooling towers, flare, and vent emissions
ranges from 1.846 to 891.320 lbs/hr in Harris County, and
2.05 to 632.83 lbs/hr in the seven surrounding counties. The
distribution of these inventory amounts naturally fall into four
ranges of amounts. The largest inventories are those which
are greater than 500 lbs/hour. Due to the magnitude of these
inventories as compared to those in the next category, these
accounts were allocated approximately 10% greater amount of
control level over the necessary 64%, resulting in a 70% control
level. The next group of sources are those represented by the
distribution for the model adjusted inventory of between 125 and
500 lbs/hr. These sources are also a relatively large portion of
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the total and were allocated approximately 6% greater amount
of control level over the necessary 64%, resulting in a 68%
control level. Accounts which have adjusted totals of between
ten and 125 lbs/hr were allocated approximately 6% less than
the necessary 64%, since the magnitude of those emissions
are not as great as those in the first two categories. Finally, the
smallest accounts, those with ten lbs/hr or less were allocated
approximately 22%, or a 50% control level.
By using an airshed cap to establish the individual site caps, the
commission used a conservative assumption that every facility
would be emitting at its cap. Since this clearly will not be the
case, the commission asserts that rule effectiveness for the over-
all strategy has been addressed.
There are many technical and policy issues associated with a
VOC trading program. The commission did not propose nor take
comment on such an approach and is not in a position to allow
for it at this time. However, the concept merits further review and
may be considered in the future.
DEFINITIONS
Definition of "closed-vent system"
TCC and TxOGA commented that the definition of closed-vent
system should indicate that the system includes only that section
of the conveyance between the last piece of equipment and the
control device, and stated that piping upstream of a vent being
controlled, for example, or inlet piping to a controlled, fixed-roof
tank is not part of the closed-vent system. Consequently, TCC
and TxOGA recommended the addition of the word "directly" af-
ter "equipment" in the definition of closed-vent system.
The commission agrees and has revised the definition accord-
ingly.
Definition of "component"
TCC commented that in §115.781(b)(3), the commission is
requiring monitoring for heat exchanger heads, meters, sight
glasses, etc. for which monitoring was not previously required.
TCC commented that none of these terms appear in either the
definition of "component" or the definition of "connector." TCC
stated that it "concurs that these ’items’ should not be in the
definition of ’component’ until such time as studies have demon-
strated that these items are significant sources of emissions."
TCC has apparently misread the definition of "component" to
come to its erroneous conclusion that heat exchanger heads,
meters, sight glasses, etc. are not included in the definition
of "component." Specifically, equipment listed in the definition
of "component" (pumps, valves, compressors, connectors, and
PRVs) is preceded by the wording "including, but not limited to."
As a result, the components specified in the definition are in-
tended to be examples of typical components, not an exhaustive
list. Therefore, equipment such as heat exchanger heads, me-
ters, and sight glasses has been, and continues to be, included
in the definition of "component." The distinction is that monitor-
ing of this less conventional equipment has not previously been
required under Chapter 115.
Definition of "connector"
TCC commented on the definition of "connector" and stated that
the commission should clarify that a union connecting two pipes
is one connector.
The commission agrees and has made the suggested change.
Definition of "flare"

Allied stated that the proposed rules are ambiguous with regard
to what type of equipment is considered to be a flare. Allied
requested that the commission clarify what constitutes a flare
in order to clearly define the applicability of the proposed flare
requirements. Sierra-Houston and Sierra-Lone Star stated that
the commission has not clearly differentiated or implemented in
its state permit program the different requirements that flares
and vapor combustors have, and asked if the requirements of
§§115.170 - 115.179 apply to vapor combustors. Sierra-Hous-
ton and Sierra-Lone Star also stated that the commission should
provide a clear determination of the requirements vapor combus-
tors must meet because vapor combustors are defined differently
than flares. ED stated that a definition of flare should be added
to Chapter 115.
The definitions in §101.1 apply to multiple commission chapters,
including Chapter 115. "Flare" is defined in §101.1 as "an open
combustion unit (i.e., lacking an enclosed combustion chamber)
whose combustion air is provided by uncontrolled ambient air
around the flame, and which is used as a control device. A flare
may be equipped with a radiant heat shield (with or without a
refractory lining), but is not equipped with a flame air control
damping system to control the air/fuel mixture. In addition, a
flare may also use auxiliary fuel. The combustion flame may be
elevated or at ground level. A vapor combustor is not considered
a flare." In addition, "vapor combustor" is defined in §101.1 as "a
partially enclosed combustion device used to destroy VOCs by
smokeless combustion without extracting energy in the form of
process heat or steam. The combustion flame may be partially
visible, but at no time does the device operate with an uncon-
trolled flame. Auxiliary fuel and/or a flame air control damping
system, which can operate at all times to control the air/fuel mix-
ture to the combustor’s flame zone, may be required to ensure
smokeless combustion during operation." These definitions are
included in §101.1 because they apply to multiple commission
chapters. The definition of "incinerator" in §115.10 is "for the pur-
poses of this chapter, an enclosed control device that combusts
or oxidizes VOC gases or vapors" and is included in §115.10
rather than §101.1 because its meaning for purposes of Chapter
115 is different than the meaning of "incinerator" in §101.1 for
purposes of other commission chapters. The commission be-
lieves that these definitions explicitly specify what is considered
to be a flare and what is not. It should be noted that if a con-
trol device meets the definition of "vapor combustor," then it is
subject to the "incinerator" NOx emission specifications for attain-
ment demonstration (ESAD) in Chapter 117 but not the Chapter
115 requirements applicable to flares. If a control device meets
the definition of "flare," it is subject to the Chapter 115 require-
ments applicable to flares but is not subject to the "incinerator"
ESAD in Chapter 117.
Definition of "highly-reactive volatile organic compound"
EPA stated that the modeling in the proposed SIP revision in-
dicates that the proposed definition of "highly-reactive volatile
organic compound" will address many of the VOCs impacting
ozone formation in HGA. EPA commented that this is supported
by monitoring data it has collected through a contract effort at
three monitoring sites in HGA’s industrial area and that for the
sites and time period of the study, EPA estimates that the pro-
posed definition of "highly-reactive volatile organic compound"
captures about 60 - 75% of the reactivity-weighted concentra-
tion of pollution depending on the site. During the study, EPA
also found that much of the potential to cause ozone formation
was contained in less reactive compounds that are present in

ADOPTED RULES January 3, 2003 28 TexReg 139



much higher concentrations. EPA estimated that by the addi-
tion of just four additional chemical compounds and compound
classes (propane, butane, pentane, and hexenes), 83 - 93% of
the total reactivity could be captured. EPA stated that these com-
pounds may not be termed "highly-reactive" but that reducing
their concentrations through stringent regulations clearly would
be beneficial in reducing ozone. Finally, EPA encouraged the
commission to explore, using additional data sets, whether ad-
ditional VOCs should be targeted for control.
MfCA commented that controlling VOC emissions is an impor-
tant strategy for reducing ozone and has the benefit of reducing
air toxic emissions; however, controls should include a broader
class than HRVOCs which in the Houston area can lead to ad-
ditional high ozone days. ED likewise urged the commission to
broaden its proposal to include other VOCs that are less reac-
tive, but which can nevertheless significantly contribute to ozone
formation due to their high ambient concentrations. ED stated
that there is enough evidence to justify the addition of a select
group of chemicals and stated that as a starting point, the com-
mission should expand the applicability of its rules to include all
hydrocarbons on the list of most abundant species on a reac-
tivity-weighted basis in HGA. ED commented that in addition to
many of the chemicals covered under the proposed rules, this list
also includes several paraffins: isopentane, isobutane, n-butane,
propane, and n-pentane, according to Table 4-2 of the Sonoma
Technology, Inc., document, "Preliminary Analysis of Houston
Auto-GC 1998-2001 Data: Episode/Non-episode Differences"
(March 8, 2002). ED asserted that the commission has not made
a scientific case that its focus on the HRVOCs will adequately
reduce total reactivity on a sufficient number of days to ensure
that its revised strategy will lead to attainment. ED stated that
presentations by Peter Daum of Brookhaven National Labora-
tory and Doug Boyer of the commission staff have indicated that
in a number of canisters collected from aircraft canister flights,
the "less reactive" VOCs cumulatively produce an extraordinary
level of ozone reactivity. ED stated that these findings are im-
plicitly recognized in the commission’s TSD, which specifies on
pages 1-3 that "...other VOCs, even though not highly-reactive,
may have contributed to high ozone levels in HGA because of
their extremely high mass." ED stated that this finding suggests
that on a high percentage of days, in some parts of HGA, even
an extraordinary level of control of the "highly- reactive" VOCs
will leave a highly productive mass of VOCs in the HGA airshed
which, since it is also co-located with major NOx sources, would
be conducive to ozone formation in the correct meteorological
circumstances. ED stated that limiting the commission’s initial
rulemaking to the HRVOCs could mean that essential controls
on other VOCs would be delayed until after HGA’s attainment
deadline of 2007, potentially preempting major sources of ozone
precursors from effective regulatory action. ED stated that the
commission indicates that it intends to analyze the role of the
less reactive VOCs as a part of the MCR, and ED stated that
this suggests that rulemaking would not occur for two years. ED
stated that if the implementation schedule for addressing issues
with these chemicals follows that of the HRVOCs, then controls
would not be in place until the end of 2007 and would likely make
little contribution to attainment in 2007.
ATINGP, BASF, BCCA-AG, BP, ExxonMobil, Kinder Morgan,
Lyondell, Phillips, TCC, TxOGA, and Valero stated that the
definition of "highly-reactive volatile organic compound" should
only include ethylene, propylene, and 1,3-butadiene. Kinder
Morgan further stated that there does not seem to be any
sound scientific justification for a broader list, and asserted

that the commission has taken a hasty and unwarranted leap
in definition to include chemicals beyond ethylene, propylene,
and 1,3-butadiene. Kinder Morgan expressed a belief that the
inclusion of aromatics in the definition would likely bring gasoline
into regulation as an HRVOC, and that gasoline operations
are already adequately regulated, hence controlled, under
the commission’s VOC requirements and federal NESHAP
requirements. TxOGA stated that further study is needed to
analyze the role of compounds in ozone formation, and asserted
that the commission is unjustified in adding compounds beyond
ethylene, propylene, and 1,3-butadiene at this time. TxOGA
stated that the premise that they "may be found to possibly con-
tribute to ozone production in HGA" is not adequate to expand
the scope, complexity, and cost of the associated regulations as
drastically as would the addition of the entire list of compounds.
TxOGA recommended that a step-wise approach, considering
the impacts of both the compounds and the regulation of them
be undertaken. Valero stated that the commission’s proposed
rules must only apply incrementally to stationary emissions
sources of HRVOCs that directly and significantly impact ozone
nonattainment in the HGA area, and asserted that current data
only supports the regulation and control of ethylene, propylene,
and butadiene. BCCA-AG and Lyondell stated that emissions of
other reactive VOCs would be reduced by controlling ethylene,
propylene, and 1,3- butadiene. BCCA-AG and Lyondell stated
that these VOCs are not emitted in pure form, but as part of
typical chemical mixtures generated during industrial processes.
BCCA-AG and Lyondell stated that many of the reactive VOCs
that would be regulated under the proposed HRVOC rules are
co-emitted by sources that emit ethylene, propylene, and butadi-
ene, and that significant collateral emission reductions would be
achieved by rules that applied only to ethylene, propylene, and
1,3-butadiene. As an example, BCCA-AG and Lyondell stated
that butylenes are generally co-emitted with 1,3-butadiene.
BCCA-AG and Lyondell stated that limiting the definition of
HRVOC to ethylene, propylene, and 1,3- butadiene will not leave
other VOCs uncontrolled. BCCA-AG and Lyondell also stated
that by regulating only ethylene, propylene, and 1,3-butadiene at
this time, the commission would maintain flexibility for regulating
additional compounds after it has completed a more thorough
evaluation. BCCA-AG and Lyondell also commented that the
commission has already noted in the Executive Summary of
its TSD that it will be considering the role of other compounds
in ozone formation during MCR, and that those compounds
listed in the proposed definition of HRVOC other than ethylene,
propylene, and 1,3-butadiene should be placed in that category
for additional study and possible future regulation. Ethyl ob-
jected to the inclusion of formaldehyde, trimethylbenzenes, and
xylenes as HRVOCs, and stated that these compounds have
substantially lower vapor pressures than ethylene, propylene,
and 1,3-butadiene. Ethyl and ATINGP noted that the TexAQS
showed that ethylene, propylene, and 1,3-butadiene emis-
sions were contributing to rapid ozone formation, but that the
commission has stated that formaldehyde, trimethylbenzenes,
and xylenes "may" contribute to ozone production in the HGA.
Ethyl stated that without "solid evidence" and with known lower
vapor pressures, it is not now necessary to have the same
restrictions for formaldehyde, trimethylbenzenes, and xylenes
as for ethylene, propylene, and 1,3-butadiene. Ethyl stated that
the commission should consider categories of HRVOCs with
varying regulatory requirements in much the same way as EPA
has regulated chlorofluorocarbons.
As stated in the proposal, the purpose of this revision was to de-
termine if a certain level of reduction in HRVOCs could attain the
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same air quality benefit with an 80% NOx reduction strategy as
was demonstrated with the approved 90% NOx reduction strat-
egy. The commission believes it has met that determination with
this revised strategy. For the purposes of this revision, HRVOC is
defined as ethylene, propylene, 1,3-butadiene, and butenes for
Harris County, and ethylene and propylene for the surrounding
seven counties.
The reported EI was adjusted with a speciation profile and then
increased to reflect the amount of reactivity which was measured
in the ambient air during the Texas 2000 Air Quality Study. The
increase was determined by equating the reported NOx emis-
sions at 27 facilities and then applying that amount of reactivity
across all sources. Since there was no distinction of the indi-
vidual compounds, the overall reactivity associated with this ad-
justment was applied to the 12 HRVOCs listed in the June pro-
posal. A discussion of how the 12 HRVOCs were selected can
be found in the TSD. Allocation of this generic HRVOC to the 12
listed compounds was based upon their relative contribution to
the reported inventory on a reactivity basis, as seen in the fol-
lowing reactivity pie chart.
Initial modeling runs were conducted to bracket the amount
of reductions needed to demonstrate an equivalent air quality
benefit associated with an 80% NOx strategy versus a 90%
strategy. One of these sensitivity runs removed half of the
added emissions, which equates to 39% of the total point
source HRVOC inventory. Another run removed all of what was
added, which equates to 78% of the total point source HRVOC
inventory. These runs indicated that an overall reduction of
less than 39% would be sufficient. From these results, it was
estimated that a 36% reduction in emissions of HRVOC would
achieve the same level of ozone at 80% NOx reduction that was
seen at 90% without any HRVOC controls.
To refine the analysis and determine if an equivalent air qual-
ity benefit could be achieved by addressing as few of the 12
HRVOCs as possible, the 36% reduction of the total pie was ap-
plied only to ethylene and propylene, the largest components of
the pie. This would reduce these pieces by 64%. No reductions
were made to any of the remaining 12 HRVOCs. This reduc-
tion was run in the air quality model. However, the equivalent
air quality benefit was not achieved as was in the adopted SIP,
primarily because the modeling inventory was updated slightly
after the first series of runs.
An additional sensitivity run was done by making a 64% reduc-
tion of ethylene, propylene, 1,3- butadiene, and butenes. The
results of this run produced an equivalent air quality benefit.
Based upon the pictorial representation of the model output, an
additional run was conducted of a 64% reduction of the four
compounds in Harris county, and 64% reduction of ethylene and
propylene only in the other seven counties. There was essen-
tially no change in the model predictions from the additional sen-
sitivity modeling run. Thus, this result formed the basis for the
executive director’s recommendation.
Figure: 30 TAC Chapter 115 - Preamble
Much analysis needs to be conducted between now and the
MCR, particularly with regard to the contribution of other VOCs to
ozone formation in HGA nonattainment area, in order to develop
the most cost-effective strategy to attain the standard. This ef-
fort will consist of continued evaluation of data already collected,
the collection of additional ambient data through an expanded
auto gas chromatographs (GC) network, and additional inventory

analysis as well as additional modeling analysis. As a full anal-
ysis of what is ultimately necessary to fully demonstrate attain-
ment is conducted at the MCR, the commission will be evaluating
a number of issues that may change the HRVOC rules, such as:
which, if any, additional chemicals need to be addressed, and the
sources of these chemicals; what is the appropriate geographic
scope for the regulations; what are appropriate averaging times
for the chemicals of concern; and what, if any, changes need
to be made to the allocation process. By establishing a compli-
ance date of April 1, 2006, approximately 24 months after the
conclusion of the MCR process, the commission believes it will
have ample time to make necessary adjustments and still allow
industry adequate time to fully comply.
The commission has withdrawn the proposed general VOCmon-
itoring rules in Subchapter B, Divisions 7 and 8. In lieu of requir-
ing this monitoring of all VOCs from individual flares, cooling tow-
ers, and process vents to obtain emissions data for use in SIP
planning, the commission is relying on data from not only the
commission’s monitoring network, but also data from additional
ambient monitors that will be strategically located in HGA. This
monitoring is expected to not only be a more efficient use of re-
sources for this data gathering, but will also provide information
more quickly. As described more fully in the narrative to the SIP
revision and TSD that accompany these rule amendments, the
commission is committed to developing the best science pos-
sible to understand the causes of high ozone in the HGA. For
the MCR, the commission plans to perform an in-depth analysis
of the contributions of the less-reactive compounds and to per-
form top-down analyses similar to those used for the HRVOCs.
If warranted, appropriate adjustment factors will be developed
for less-reactive VOCs. As explained more fully in the SIP and
TSD, the current modeling analysis indicates that emission re-
ductions in the HRVOC alone can compensate for the change
of industrial NOx controls to 80% reductions, but additional con-
trols on VOC sources are likely to be necessary to reach attain-
ment. The commission will continue to study VOC data avail-
able now and in upcoming years to determine whether additional
compounds should be added. To accomplish this task, the com-
mission needs the support of and expects owners and operators
of facilities in HGA which emit VOCs to participate in the ambi-
ent monitoring efforts which are scheduled to begin no later than
June 1, 2003. If the ambient monitoring network is not fully and
timely developed and operated such that the commission has re-
ceived sufficient data for MCR, the commission may reconsider
site-specific monitoring controls of VOC sources.
Duke requested that all chemical species of HRVOC, e.g., the
isomers of xylene (meta, ortho, and para), be listed in the def-
inition so that the regulated community and regional inspectors
will not have to make assumptions about which chemical species
are included in the definition.
The adopted definition of HRVOC only includes 1,3-butadiene,
all butenes (butylenes), ethylene, and propylene in Harris
County, and ethylene and propylene in Brazoria, Chambers,
Fort Bend, Galveston, Liberty, Montgomery, and Waller Coun-
ties. The commission revised the definition of HRVOC to clarify
that butenes includes all isomers of butene (i.e., alpha-butylene
(ethylethylene) and beta-butylene (dimethylethylene, including
both cis- and trans- isomers)).
TxOGA stated that the definition of HRVOC would be much
clearer if it specifically indicated a distinction between the
term "VOC" and the term "highly-reactive" VOC. OxyChem
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and TxOGA expressed similar concerns about the distinction
between HRVOC and VOC in the rules.
The commission agrees and has revised the definition of "highly-
reactive volatile organic compound" such that this term is abbre-
viated as HRVOC. Where the commission intends a requirement
to apply to all VOC, it has used the term "VOC."
Definition of "low-density polyethylene"
Dow recommended that a definition of "low density polyethylene"
based upon the definition in 40 CFR 60, Subpart DDD be added
to clarify §115.722. The definition in 40 CFR 60 Subpart DDD is
as follows: "Low-density polyethylene (LDPE) means a thermo-
plastic polymer or copolymer comprised of at least 50 percent
ethylene by weight and having a density of 0.940 g/cm3 {grams
per cubic centimeter} or less."
The commission agrees and has added the suggested defini-
tion of "low density polyethylene." Subsequent definitions were
renumbered to accommodate the new definition.
Definition of "pressure relief valve"
TCC supported the proposed definition of "pressure relief valve."
The commission appreciates the support.
Definition of "process drain"
TCC commented on the proposed definition of "process drain"
and stated that this definition might more appropriately be lo-
cated in §115.140, concerning Industrial Wastewater Definitions.
TCC stated that this would clarify that the process drains of con-
cern are those that are already subject to the underlying provi-
sions of affected VOC wastewater streams as defined in existing
Subchapter B, Division 4.
The commission disagrees. Numerous process drains are not
subject to Subchapter B, Division 4, yet the process drains could
emit HRVOCs uncontrolled under TCC’s proposal. Because the
definition of "process drain" is used in multiple divisions within
Chapter 115, it is most appropriately located in §115.10.
Definition of "process unit"
In order to clarify the meaning of the term "process unit" which
is used in Subchapters B, D, and H, the commission has added
a definition to §115.10 which is consistent with the one in the
EPA guidance document "Protocol for Equipment Leak Emission
Estimates," Chapter 4, Mass Emission Sampling (EPA-453/R-
95-017, November 1995). This definition is "the smallest set of
process equipment that can operate independently and includes
all operations necessary to achieve its process objective." In ad-
dition, the commission replaced the term "unit" with the term
"process unit" where appropriate in Subchapters B, D, and H.
Definitions of "semi-continuous" and "batch"
Dow stated that the definition of "semi-continuous" in
§115.160(13) should not be deleted and that additional
text should be added to the "batch" definition stating that
semi-continuous vent streams are not vent streams subject to
Subchapter B, Division 6. Dow disagreed that semi-continuous
vents are batch vents and stated that semi-continuous vents
are continuous vents from steady-state operations of less than
8,760 hours per year. Dow stated that a batch process is not
characterized by steady-state conditions, while a semi-continu-
ous process is steady-state if viewed over the entire process.
Dow also stated that in a batch process, reactants are not
added and products are not removed simultaneously, while

a semi-continuous distillation process is characterized by the
simultaneous adding of reactants and removal of product.
Finally, Dow stated that the definition of "batch" in §115.160(4)
should be revised to specify that the semi-continuous vents are
not subject to Subchapter B, Division 6 through the addition of
the following sentence: "Semi-continuous vents are not batch
vents."
The definition of "batch" specifies noncontinuous and not steady-
state, and the definition of "semi-continuous" is steady-state for
finite durations. Although the term "semi-continuous" is defined
in §115.160, this term is never used in any other portions of
the batch process rules of Subchapter B, Division 6, including
§115.161.
The commission reviewed the EPA’s Control Techniques
Guideline (CTG) guidance documents associated with the
development of the batch process rules of Subchapter B,
Division 6. The CTGs are issued by the EPA for the purpose
of assisting states in developing reasonably available control
technology (RACT) controls for sources of VOC emissions.
Each CTG contains specific source category requirements
that the EPA recommends that the states adopt. One specific
source category EPA studied was batch processes. However,
instead of issuing a CTG for batch processes, the EPA issued a
guidance document known as an Alternative Control Techniques
(ACT) document. The commission reviewed the EPA’s "Control
of Volatile Organic Compound Emissions from Batch Processes
- Alternative Control Techniques Information Document" (Batch
Processes ACT), since the EPA provided the Batch Processes
ACT to specify control techniques for states to use in developing
RACT for batch processes.
The EPA specified the following in the Batch Processes ACT:
"Note that there are two CTGs, the Air Oxidation CTG and
the Reactor Processes and Distillation Operations CTG, that
cover synthetic organic chemical emissions from continuous
processes. The CTGs also exempt batch or semi continuous
processes. The information in this document applies to the
processes that are exempted because they are not continuous.
This includes semi continuous processes." (emphasis added.)
In this particular statement, EPA clarified that previous EPA
guidance documents for reactor processes and distillation
operations, which cover the chemical industry, cover continuous
processes. The CTGs for continuous processes specifically
exempted batch and semi-continuous processes. Based on
this, the Batch Processes ACT includes control techniques for
noncontinuous processes, including semi-continuous processes
and it can be interpreted that EPA may have intended for
semi-continuous processes to be regulated under the batch
process rule. However, EPA did not structure the ACT in a
manner which directly included all semi-continuous processes.
As a result, the commission’s adopted rule (which is based
on EPA’s ACT) only discusses batch operations, and the term
"semi-continuous" has no functional purpose in the context of
applicability, based on a direct reading of the rule language.
In conclusion, although the term "semi-continuous" is defined un-
der §115.160, this term is never used in the associated batch
process rules and has no particular significance in terms of ap-
plicability. Therefore, if a semi-continuous process meets the
§115.160 definitions of "batch" and "batch process," it is subject
to the batch process rules contained in Subchapter B, Division
6. A process which does not meet the §115.160 definitions of
"batch" and "batch process" is regulated under the vent gas con-
trol rules in Subchapter B, Division 2. Therefore, the commission
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has deleted the definition of "semi-continuous" as proposed and
has not revised the definition of "batch."
Definition of "shutdown or turnaround" and "startup"
Sierra-Houston and Sierra-Lone Star questioned how the com-
mission will mesh the definitions of "shutdown or turnaround" and
"startup" with the upset/maintenance (now known as the emis-
sions events) requirements in Chapter 101.
The definitions of "shutdown or turnaround" and "startup" in
§115.10 both begin with the phrase "for the purposes of this
chapter" to make it clear that these §115.10 definitions only
apply to the Chapter 115 requirements. Therefore, there is no
conflict with the requirements in Chapter 101.
TxOGA stated that the definition of "shutdown or turnaround"
should contain an exclusion for a complete or partial shutdown of
units due to emergency conditions, such as threat of hurricane.
TxOGA stated that when operations shut down for this purpose, it
is impractical to schedule equipment leak monitoring and repair
into these types of non-routine, emergency events, which may
impact an entire plant site. TxOGA suggested adding a third
clause to subparagraph (A) to read: "(iii) stop production from a
unit or part of a unit due to emergency situations, such as threat
of hurricane."
The commission declines to make this change. As stated earlier
in this preamble, the definition of "shutdown or turnaround" is ap-
plicable only to Chapter 115 requirements. The definition specif-
ically acknowledges three criteria for the work practice: tech-
nical feasibility, safety constraints, and that the repairs can be
accomplished. Those criteria can be applied when a decision
is necessary regarding whether to shutdown due to emergency
situations, and this additional language is not necessary for the
exclusions in subparagraph (A).
Dow and DuPont stated that the definition of "shutdown or turn-
around" should clarify that operation of a unit or part of a unit
in recycle mode (i.e., process material is circulated, but produc-
tion does not occur) for any period of time does not constitute a
shutdown or turnaround. Dow and DuPont stated that in certain
circumstances, it is necessary to operate in a recycle mode for
periods of time greater than 24 hours and that it is not possible
to repair/replace leaking components or to install equipment up-
grades during these operating times. As examples, Dow cited
hydrate or freezing problems, severe upsets, temporary poison-
ing, or an uncontrolled exothermic reaction, and temporary pro-
duction distribution or pipeline problems. Dow and DuPont also
stated that it is possible to shut down a portion of the plant while
other portions continue to run, and that it is often better from
an environmental standpoint to remain in a recycle mode than
to shut the entire process down because a complete shutdown
would likely generate significant flaring as the system is deinven-
toried.
The commission agrees and has revised the definition of "shut-
down or turnaround" accordingly.
TxOGA stated that the definition of "startup" needs to include
the time period for attainment of normal operations and that the
trigger for fugitive monitoring, for example, should not include
the period of time that the unit is being "lined-out" after a turn-
around. TxOGA stated that it would be dangerous to have mon-
itoring personnel in a process unit or around equipment that is
undergoing startup and activities associated with obtaining equi-
librium in the operation, and expressed the belief that it is inap-
propriate to start any equipment leak monitoring requirements

before this period is fully complete. TxOGA suggested adding
the following sentence to the end of the definition: "The startup
period includes the period of time that the unit or equipment is
being "lined-out" for attainment of normal operations." TCC ex-
pressed similar concerns and stated that the commission should
recognize that "startup" occurs after a "shutdown" and is not nec-
essarily linked to intermediate operations such as loading.
This issue is addressed later in this preamble in the discussion
concerning "monitoring of repaired components after startup."
TCC stated that the definition of "startup" should not include the
phrase "or waste management." TCC stated that petrochemical
plants are chemical manufacturers and do not typically startup
units solely for the purposes of waste management.
The commission disagrees. In some cases, a unit may be oper-
ating for purposes of waste management. A component in con-
tact with a VOC or HRVOC has the potential for emissions from
a leak, regardless of the specific purpose (production or waste
management) that the unit is operating.
Definition of "vent gas"
Valero stated that there is currently no definition of "vent gas" in
Chapter 101 or Chapter 115. Valero commented that it is com-
mon practice in the refining industry to route offgas streams with
a high British thermal unit (Btu) content to a fuel gas system.
Valero expressed concern that "vent gas" with no definition could
be construed to include these streams and subject combustion
sources, such as heaters and boilers, to testing and monitoring
requirements. Valero recommended that the commission specif-
ically exclude gaseous streams routed to a fuel gas system from
the definition of "vent gas" to be consistent with federal MACT
standards, such as the 40 CFR §63.101 definition of "process
vent" and 40 CFR §63.641 definition of "miscellaneous process
vent."
The term "process vent" is not defined, but the terms "process"
and "vent" are defined in 101.1. The definition of "process" es-
tablishes what constitutes a process. Any vent associated with
a process is then considered a "process vent." In the situation
cited by the commenter, the vent gas stream from a process
vent is routed to a boiler or heater, which functions as a VOC
control device in addition to functioning as a boiler or process
heater. Such dual-function boilers and heaters are subject to the
Chapter 115 requirements specifying vent gas control efficiency,
monitoring, recordkeeping, etc. The commenters’s suggested
change would not ensure that the required control efficiency
is met. Therefore, the commission has made no changes in
response to the comment. Additional information about the
commission’s interpretation of vent gas rules is available on
the commission’s website at http://www.tnrcc.state.tx.us/permit-
ting/airperm/opd/rimhmpg.htm.
TxOGA stated that the vent gas definitions in §115.120 should
also apply to Subchapter H, Division 1, and recommended du-
plication of §115.120 in §115.720.
The definitions in §115.120 are only used in Subchapter B, Divi-
sion 2, and not in Subchapter H, Division 1. Consequently, there
is no need to relocate or copy these definitions to §115.10 or
§115.720.
APPLICABILITY
Vent Gas
§115.720
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Duke stated that unlike §115.121(a), §115.720 does not specify
that the regulation is applicable to vent gas streams from process
vents, and requested that §115.720 be revised to clarify the ap-
plicability.
The commission has revised §115.720(a) to clarify the applica-
bility and therefore does not believe that the suggested reference
to process vents is necessary.
DuPont, ExxonMobil, TCC, and TxOGA stated that the commis-
sion must make clear in the rule language that the HRVOC con-
trols only apply to uncontrolled HRVOC vents that release to the
atmosphere. ExxonMobil and TxOGA expressed a concern that
the proposal as written could be interpreted as applying to ev-
ery process, relief, and safety vent that is already controlled and
vented to an emission control device. TxOGA stated that the
requirements for controlled vents should be clarified to be only
§115.722(d) and (e), as appropriate, and that the word "uncon-
trolled" needs to be added to §115.720 such that it reads "Any
uncontrolled vent gas stream. "
The commission disagrees that §115.720 should include the
word "uncontrolled." Such a narrowing of the applicability would
mean that a vent gas stream that was directed to a control
device having minimal control efficiency would be exempt from
the requirements of Subchapter H, Division 1, thereby resulting
in no emission reductions. Regarding the concern that the rule
could be interpreted as applying to every process, relief, and
safety vent that is already controlled and vented to an emission
control device, the commission notes that it is necessary for
these emissions to be included in the HRVOC emissions cap
in order to achieve the reductions upon which the revisions to
the Chapter 117 NOx ESADs, published elsewhere in this issue
of the Texas Register, are based. Regarding pressure relief
valves which are not vented to a control device, the commission
notes that this concern was addressed in previous rulemaking.
Specifically, in the June 30, 1992 issue of the Texas Register
(17 TexReg 4685), the Texas Air Control Board (TACB, one of
the commission’s predecessor agencies) stated that "the vent
gas rule addresses only normal process emissions. The staff
has previously interpreted that upset conditions (such as the
venting of safety relief valves) and maintenance were to be
handled by TACB General Rules, §101.6 and §101.7, and not
by Chapter 115, unless otherwise specifically stated." While 30
TAC §101.6 and §101.7 were recently revised and relocated to
30 TAC §101.201 and §101.211, respectively, and the terms
"upset" and "maintenance, startup, or shutdown" were replaced
by the terms "emissions event" and "scheduled maintenance,
startup, or shutdown activity," respectively, the commission
reaffirms that the intent expressed in the June 30, 1992 issue
of the Texas Register remains valid for pressure relief valves
which are not vented to a control device.
ExxonMobil and TxOGA stated that §115.720 lacks clarity and
creates parallel requirements, and that the language should be
specific and include the requirements for a covered HRVOC vent
or a covered VOC vent. ExxonMobil and TxOGA commented
that a single vent being subject to both requirements is particu-
larly confusing as the proposed rule language switches back and
forth between the terms VOC and HRVOC.
In order to clarify the requirements, the commission has used the
term "HRVOC" when the requirements are intended to only refer
to those compounds included in the definition of "highly-reactive
volatile organic compound." Where the commission intends a
requirement to apply to all VOC, it has used the term "VOC."

Flares
§115.740(a)
Air Products and DuPont commented that the phrase "or has the
potential to emit" should be deleted from §115.740(a), relating to
Applicability, HRVOC Flares, stating that it unnecessarily broad-
ens the applicability for flares, particularly those flares that are
limited to emergency use. DuPont commented that emergency
flares are excluded from 40 CFR §60.18. TCC commented that
the phrase "in addition to the applicable requirements . . ." is
unnecessary.
As noted earlier in this preamble, the commission has relocated
the proposed §115.740(a) to §115.720(a). One of the purposes
of the rule is to monitor HRVOC emissions during emergencies.
The phrase "or has the potential to emit" is necessary, since oth-
erwise applicability of the rule to a given flare would depend
solely on the flare’s emissions at any particular point in time.
Such a rule would be unworkable, since the monitoring require-
ments would be applicable only when HRVOC emissions were
present; however, monitoring would be necessary to establish
the nature and quantity of these emissions in the first place. The
fact that emergency flares are excluded from 40 CFR §60.18
does not address the necessity to control HRVOC emissions that
contribute to short-term ozone exceedances, something that 40
CFR §60.18 was not designed to do. The phrase "in addition to
the applicable requirements . . ." has been replaced by a refer-
ence to Subchapter B, Divisions 2 and 6 (Vent Gas Control; and
Batch Processes) and Subchapter D, Division 1 ( Process Unit
Turnaround and Vacuum-Producing Systems in Petroleum Re-
fineries). This is included to ensure that §115.127(a)(6) does not
provide an inadvertent loophole and as a courtesy to the reader.
Cooling Towers
§117.760(a)
TCC commented that a cooling tower heat exchange system
(CTHES) should not be subject to more than one division
in Chapter 115, since this would cause confusion and mis-
understanding from potentially conflicting and duplicative
requirements. Accordingly, TCC recommended that the last
phrase in §115.760(a), "in addition to the applicable require-
ments of any other division in this chapter," be deleted. TCC
commented that text should be included in Subchapter H,
Division 3 (relating to HRVOC CTHES) stating that if a CTHES
is subject to the requirements of this division, then the CTHES
is not subject to the requirements of Subchapter B, Division 8
(relating to general VOC CTHES). TCC noted that its comments
regarding Subchapter B, Division 8, relating to CTHES only in
VOC service are also intended to apply to Division 3, relating
to CTHES in HRVOC service.
The commission has withdrawn the proposed general VOC rules
for cooling towers in Subchapter B, Division 8. Therefore, the
comments pertaining to this withdrawn division are moot. With
regard to the phrase "in addition to the applicable requirements
of any other division in this chapter" in §115.760(a), the rule lan-
guage has been changed to "in addition to the applicable require-
ments of any other division in this chapter or any other subchap-
ter in this chapter." With this language, the commission intends
to clarify that applicability under Chapter 115 is not necessarily
limited to the division in question alone.
TCC and TXOGA commented that for readability the definitions
in §115.760 should be moved to §115.10, which contains defini-
tions for terms used in Chapter 115. TCC commented that the
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language in §115.760 concerning fin fan coolers, etc. is more
appropriate for §115.768.
The commission believes that locating the definition for "cooling
tower heat exchange system" in the rule to which the definition
applies is useful, and therefore makes no change to the rule.
Similarly, listing in this section certain types of cooling tower heat
exchange systems and other equipment to which the rule does
not apply helps the reader in quickly establishing whether the
rule applies.
Fugitive Emissions
TCC commented on proposed §115.352(10), which specifies
that any petroleum refinery; synthetic organic chemical, polymer,
resin, or methyl tert-butyl ether manufacturing process; or natural
gas/gasoline processing operation in HGA in which an HRVOC is
a raw material, intermediate, final product, or in a waste stream,
is subject to the requirements of the new Subchapter H in addi-
tion to the applicable requirements of Division 3 of Subchapter D.
TCC suggested that the reference to "waste stream" be deleted.
The commission disagrees. In some cases, a unit may be oper-
ating for purposes of waste management. A component in con-
tact with a VOC or HRVOC has the potential for emissions from
a leak, regardless of the specific purpose (production or waste
management) that the unit is operating.
§115.780
TxOGA stated that §115.780 should be revised to clarify that
the HRVOC fugitive monitoring requirements apply to a unit or
process within a petroleum refinery; synthetic organic chemical,
polymer, resin, or methyl tert-butyl ether manufacturing process;
or natural gas/gasoline processing operation. TxOGA stated that
as written, Subchapter H, Division 4 becomes applicable to the
entire site as opposed to individual process units.
The commission agrees and has revised §115.780 accordingly.
§115.781(a)
EnRUD commented on §115.781(a) and suggested that "of an-
other unit" be changed to "within the unit."
The commission agrees that the reference should be to compo-
nents which are not subject to this Subchapter H, Division 4, and
has revised §115.781(a) accordingly.
TxOGA commented on §115.781(a) and stated that the require-
ment to identify components of each unit should apply only to
HRVOC components and suggested the addition of the phrase
"in HRVOC service."
The commission agrees and has revised §115.781(a) accord-
ingly.
Dow commented on §115.781(a) and stated that individually tag-
ging each component subject to or exempt from the rule should
not be a requirement. Dow suggested that the component iden-
tification requirement in §115.781(a) is really a recordkeeping
requirement and should be relocated to §115.786 or somehow
combined with §115.786(e). Dow stated that if the audit provi-
sions in §115.788 are retained, then §115.788(a)(1)(A) and (B)
and §115.788(d) should be made consistent with the identifica-
tion methods allowed in §115.781(a). Finally, Dow stated that
lines and equipment that are clearly not in VOC service (e.g.,
steam and nitrogen lines) should not need to be individually iden-
tified.

It is unclear how components could be accurately identified on
a unit-wide basis, as opposed to a component by component
basis. If each component is not identified with a unique compo-
nent identification code, it would be difficult to identify which spe-
cific components had been monitored on a particular date, which
components were not monitored, which components were leak-
ing, etc. Therefore, the commission believes that for the rule to
be enforceable, each component ideally would be identified with
a unique component identification code. However, the commis-
sion also recognizes that connectors present a unique difficulty
in labeling due to the sheer number of connectors, which is esti-
mated to be three to four times the number of valves. Therefore,
the commission has revised §115.781(a) accordingly to specify
that each component other than connectors must be labeled with
a unique component identification code in order to improve the
enforceability of the rule, with connectors not required to be in-
dividually labeled if they are clearly identified individually in the
master components log. This will also ensure consistency with
§115.788(a)(1)(A) and (B) and §115.788(d). Regarding compo-
nents in non-VOC service, such as steam, nitrogen, and water
lines, the commission revised §115.781(a) to specify that the re-
quirements apply to the components in HRVOC service.
§115.781(b)(2) and (3)
Dow, ExxonMobil, Sierra-Houston, Sierra-Lone Star, TCC, and
TxOGA commented on §115.781(b)(2), which prohibits leak-skip
under §115.354(7) and (8). Sierra-Houston and Sierra-Lone Star
supported the monitoring of each component and not allowing
leak-skip periods. ExxonMobil and TxOGA stated that a leak-
skip program is more important if the number of components to
be monitored increases significantly. TxOGA asserted that most
of the components being added to the monitoring program are
those which are less likely to leak (e.g., connectors), and stated
that the large number of components being added to the monitor-
ing program would make incorporation of a skip-period monitor-
ing program a logical choice for the management of resources
for such a labor-intensive program. Dow and TCC expressed
similar concerns. Dow, DuPont, ExxonMobil, Phillips, TCC, and
TxOGA commented on the list of components in §115.781(b)(3).
DuPont asserted that the list of components is unreasonable and
extremely expensive for a complex manufacturing site to imple-
ment and maintain. Dow, TCC, and TxOGA expressed simi-
lar concerns. Phillips stated that component types should be
added only after evaluation that emission reductions are com-
mensurate with the resource requirements. BP stated that it
conducted a survey of four process units and found a leak rate
of less than 1.0% for the flanges, connectors, heat exchanger
heads, and pressure gauges. TCC stated that the components
listed in §115.781(b)(3) have not been shown to leak HRVOCs,
while Dow stated that they "contribute only a very small portion of
overall emissions from a process unit." DuPont stated that it es-
timates 2.3 flanges (connectors) for every valve, and that plugs,
caps, and blind flanges serve the purpose to eliminate fugitive
emissions and should not require additional monitoring (per the
HON rule). DuPont stated that segregated stormwater drains
would be unlikely sources of fugitive emissions. DuPont stated
that the commission should narrow down the list and include only
those components that have truly demonstrated significant and
frequent leakage. ExxonMobil and TxOGA stated that the HON
provisions should be used to establish the list of components to
be monitored, and that HRVOCs and VOCs should not be sub-
ject to more stringent monitoring provisions than those for air
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toxics. Dow and TCC stated that as an alternative, the com-
mission should consider monitoring of these components dur-
ing 2003 and based on the findings, reduce or allow leak-skip
monitoring of these components in future periods. Dow and
TCC stated that including the existing leak-skip provisions should
be a consideration as well. TCC suggested that the word "un-
segregated" be added before "stormwater drains" to clarify that
dedicated stormwater conveyances do not require monitoring.
Dow suggested consideration of four alternatives for these ad-
ditional types of components: 1) monitoring within five calendar
days if a potential leak is found by audible, visual, or olfactory
(AVO), or any other detection method; 2) leak-skip monitoring;
3) sweep monitoring (in which monitoring personnel start mon-
itoring at one end of a plant and then monitor all components
within an area without checking for component identifications);
and 4) statistical sampling (using a graph similar to the graph in
§115.788(a)(2)(B)). Dow also suggested establishing alternate
monitoring frequencies for connectors similar to the alternative
frequencies allows in the Consolidated Federal Air Rule. Dow
further suggested that instead of monitoring sampling connec-
tion systems on a quarterly basis, the commission should pro-
vide the option to comply with the sampling connection system
requirements in HON Subpart H, 40 CFR §63.166.
The commission disagrees with TCC’s claim that non-traditional
components have not been shown to leak. In Volume 2A:
Comments on Process Vents, Storage Vessels, Transfer Racks
and Equipment Leaks, section 5.1.13, §63.174: Connectors
in Gas/Vapor Service and in Light Liquid Service, of EPA’s
background information document for the HON, "Hazardous Air
Pollutant Emissions from Process Units in the Synthetic Organic
Chemical Manufacturing Industry -- Background Information
for Promulgated Standards" (January 1994), EPA responded
to a similar comment concerning connectors as follows: "The
EPA does not agree with the commenter’s (A-90-19: IV-D-68)
view that a LDAR program for connectors is inappropriate
and is not a cost-effective means of emissions reduction. The
commenter (A-90-19: IV-D-68) did not provide the basis for the
emission estimates used in concluding that the LDAR program
for connectors was not cost-effective. The EPA believes that
it is important to include process equipment connectors in the
LDAR program because emissions from these connectors can
be significant. The revised SOCMI average factors show that
the factor for connectors is one-half to one-third of the factors
for valves in light liquid and gas service. Because of the large
number of connectors in process units, connector emissions
could easily exceed emissions from valves and pumps. In
fact for the number of components reported by the commenter
(A-90-19: IV-D-68), the revised SOCMI average factors indicate
that connectors contribute roughly 55 percent of total emissions
and valves contribute 40 percent. While the average factors
may not be indicative of emission rates for the commenter’s
(A-90-19: IV-D-68) units, they do indicate that on a national ba-
sis it is important to consider control measures for connectors."
The commission likewise concluded that an LDAR program for
connectors in HRVOC service is appropriate. Concerning other
non-traditional components, such as heat exchanger heads and
sight glasses, BP did not submit detailed results of its survey.
These non-traditional components have been found to leak, yet
in most cases are not currently required to be monitored at all.
As described elsewhere in this preamble, reductions of HRVOC
emissions from these sources are necessary to allow continued
progress toward attainment of the ozone NAAQS.

Concerning stormwater drains, the commission agrees that
segregated stormwater drains would be unlikely sources of
fugitive emissions. The situation in which the commission
found significant fugitive emissions involved a company which
knowingly allowed contaminated condensate to empty into the
stormwater drain, resulting in significant emissions where none
would normally be expected. Because enforcement action
for the improper discharge of contaminated condensate is the
appropriate course of action in this and similar situations, the
commission has deleted the reference to stormwater drains in
§115.781(b)(3).
The commission has considered the comments requesting the
availability of a leak-skip option and has concluded that this is
appropriate for connectors. The committee which developed the
HON generally agreed that connectors could be a significant
source of emissions at a well-controlled plant and that emissions
could be reduced. In the development of the HON provisions, the
committee considered LDAR data and the contribution of con-
nector emissions to total emissions for several process units.
These data showed a range of connector leak frequencies at
different leak definitions (e.g., 3.0% at 10,000 ppmv to less than
2.0% at 250 ppmv) and showed that connectors could be a signif-
icant source of the total emissions. Some committee members
believed the relatively high leak rates observed at some process
units were a result of infrequent or no inspections and mainte-
nance. The committee agreed that connector leaks should be
controlled and established a connector LDAR program to ensure
that low leak rates are attained.
The commission likewise believes that LDAR can reduce
connector leak frequencies and that less frequent monitoring
for connectors may be necessary than that for pumps, com-
pressors, and valves because connectors have no moving
parts. Once repaired, connectors would be expected to remain
leak-free for extended periods. A number of actions can be
taken to reduce or eliminate leaks. In most cases, tightening the
flange bolts on flanged connectors is expected to eliminate the
leak. In other cases, it may be necessary to replace the gasket
or to correct faulty alignment of surfaces, although these latter
cases are expected to be relatively infrequent. It is also possible
to undertake "extraordinary efforts" (e.g., sealant injection) to
repair leaks on connectors. Because bolted manways, heat
exchanger heads, hatches, and sump covers have no moving
parts, they are analogous to connectors (and in some cases
even could be considered a subset of connectors). Therefore,
the commission believes it is appropriate that these components
be included in a leak-skip option for connectors. In conclusion,
the commission has added the availability of a leak-skip op-
tion for connectors, bolted manways, heat exchanger heads,
hatches, and sump covers, as new §115.781(f) which is similar
to the skip-period provisions for connectors in the HON.
As in the HON, a base performance level of 0.5% leaking
connectors was established. Process units that have 0.5%, or
greater, leaking connectors, bolted manways, heat exchanger
heads, hatches, and sump covers are required to implement an
annual LDAR program for these components. Process units that
have less than 0.5% leaking connectors, bolted manways, heat
exchanger heads, hatches, and sump covers are allowed to
monitor these components in a biennial or quadrennial program.
However, if the leak rate exceeds 0.5%, but is no greater than
1.0%, then annual monitoring is specified. If the leak rate
exceeds 1.0%, but is no greater than 2.0%, then semi-annual
monitoring is specified. Finally, if the leak rate exceeds 2.0%,
then quarterly monitoring is specified.
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For valves in a leak-skip program, it is likely that leaks that occur
will not be detected and will accumulate with time. The fact that
valves have moving parts makes them much more susceptible
to leaks which would not be detected under a leak-skip program.
Therefore, the commission is not allowing leak-skip monitoring
of valves.
For components such as pump seals and compressor seals,
leak-skipmonitoring is not allowed because there are not enough
of these components present for the statistics of skip monitor-
ing to apply. In addition, leaks from these components are not
particularly predictable and might operate with low leak rates for
long periods of time and then fail instantaneously with sudden
increases in leak rates. Consequently, no matter how many con-
secutive successful inspections are performed, there is little as-
surance that a low leak rate would continue if skipping were al-
lowed.
Concerning Dow’s suggestion concerning sampling connection
systems, the commission agrees that sampling connection sys-
tems which are in compliance with §63.166(a) and (b) can be
exempted from the LDAR program because §63.166(b) requires
control of emissions from sampling connection systems. This
exemption has been added as §115.787(c)(6).
Dow, ExxonMobil, and TxOGA stated that §115.781(b)(3) should
reference HRVOC service rather than VOC service.
The commission agrees and has revised §115.781(b)(3) accord-
ingly. However, the term "VOC water separator" has been re-
tained because it is the defined term used to describe this equip-
ment.
MISCELLANEOUS RULE LANGUAGE COMMENTS
The commission made several minor changes in wording for
which no comments were received. Specifically, the com-
mission added section symbols to §§115.126(1)(A)(iv) and
(B), 115.144(3)(E), and 115.166(1)(B) where these symbols
were missing. The commission also replaced the outdated
term "exemption from permitting" with the correct term "permit
by rule" in §115.142(4)(A) and §115.160(2). In addition, the
commission revised §115.357(1) by adding language to clarify
which specific portions of §115.354 a component would be
exempt from if the conditions of the exemption in §115.357(1)
are met. The text added to make this clarification is "instrument
monitoring (with a hydrocarbon gas analyzer)," and the specific
paragraphs in §115.354 are "115.354(1) and (2)." The commis-
sion is also replacing the wording "within this same section"
with "in §115.354(1) and (2) of this title" to clarify which specific
inspection schedules are being referenced. The commission is
making the changes to §115.357(1) to clarify that the remaining
requirements of §115.354 apply to components which contact
a process fluid containing VOC having a true vapor pressure
equal to or less than 0.044 pounds per square inch absolute
(psia) at 68 degrees Fahrenheit (20 degrees Celsius). The ex-
emption only exempts components in heavy liquid service from
the instrument monitoring requirements related to scheduled
inspection requirements of §115.354(1) and (2).
BCCA-AG, Lyondell, TCC, and TxOGA commented that the pro-
posed rules would create parallel rules for flares, cooling tow-
ers, and LDAR, with one set regulating VOCs generally and the
other set regulating HRVOCs. BCCA-AG and Lyondell stated
that although the HRVOC rules generally contain more emis-
sion limits and control requirements and more stringent moni-
toring provisions, each HRVOC rule substantially tracks its VOC
counterpart and that much of the language of the regulations

are identical. BCCA-AG and Lyondell noted that the proposed
rules make clear that sources can be subject to both sets of
rules. BCCA-AG, Lyondell, and TCC expressed concern that
confusion may result if the same source is subject to both VOC
and HRVOC rules. BCCA-AG and Lyondell recommended that
each HRVOC rule should be structured so as to include all of
the salient aspects of the parallel VOC rule, revised or supple-
mented to address HRVOCs, and to exempt any source that is
subject to it from the parallel VOC rule. BCCA-AG and Lyondell
stated that a less desirable, but nonetheless preferable, alterna-
tive would be to have both rules apply, but include in the HRVOC
rules only those requirements that apply over and above the par-
allel VOC rule. TxOGA requested that for ease in regulatory in-
terpretation, compliance, and Title V identification, the commis-
sion should write into Subchapter H all substantive requirements
for both HRVOCs and VOCs such that only Subchapter B or Sub-
chapter H applies to a unit. TxOGA stated that this will eliminate
duplication and conflicts between the sections and assure that
there are no redundancies, and that trying to incorporate sep-
arate and distinct requirements from different sections for the
same facility is extremely confusing and difficult to implement.
The commission has withdrawn the proposed general VOCmon-
itoring rules in Subchapter B, Divisions 7 and 8. In lieu of requir-
ing this monitoring of all VOCs from individual flares, cooling tow-
ers, and process vents to obtain emissions data for use in SIP
planning, the commission is relying on data from not only the
commission’s monitoring network, but also data from additional
ambient monitors that will be strategically located in HGA. This
monitoring is expected to not only be a more efficient use of re-
sources for this data gathering, but will also provide information
more quickly. As described more fully in the narrative to the SIP
revision and TSD that accompany these rule amendments, the
commission is committed to developing the best science pos-
sible to understand the causes of high ozone in the HGA. For
the MCR, the commission plans to perform an in-depth analysis
of the contributions of the less-reactive compounds and to per-
form top-down analyses similar to those used for the HRVOCs.
If warranted, appropriate adjustment factors will be developed
for less-reactive VOCs. As explained more fully in the SIP and
TSD, the current modeling analysis indicates that emission re-
ductions in the HRVOC alone can compensate for the change
of industrial NOx controls to 80% reductions, but additional con-
trols on VOC sources are likely to be necessary to reach attain-
ment. The commission will continue to study VOC data avail-
able now and in upcoming years to determine whether additional
compounds should be added. To accomplish this task, the com-
mission needs the support of and expects owners and operators
of facilities in HGA which emit VOCs to participate in the ambi-
ent monitoring efforts which are scheduled to begin no later than
June 1, 2003. If the ambient monitoring network is not fully and
timely developed and operated such that the commission has re-
ceived sufficient data for MCR, the commission may reconsider
site-specific monitoring controls of VOC sources.
TxOGA stated that throughout the proposal, the term "VOC" is
used, without clarity as to whether VOC is intended, or HRVOC is
intended, because the term "highly-reactive" has been dropped.
TxOGA stated that from the context, it appears that the intent is
inconsistent and requested that the two terms be separate and
that throughout the entire proposal, the term VOC or HRVOC be
identified, as appropriate. Solutia and TCC suggested that the
commission conduct a consistency check of the various divisions
of the two subchapters. As an example, Solutia and TCC stated
that all references to VOCs in Subchapter H should instead use
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the term HRVOC, thereby clearly indicating which compounds or
chemicals are affected. Solutia stated that if someone were to
read a section of Subchapter H out of context, they could easily
be mislead on what the proper requirements were.
As noted earlier in this preamble, the commission revised the
definition of "highly-reactive volatile organic compound" such
that this term is abbreviated as HRVOC. Where the commission
intends a requirement to apply to all VOC, it has used the term
"VOC."
Solutia stated that both Subchapter B and H should contain a
clause allowing alternate methods with executive director ap-
proval for monitoring or testing requirements. Solutia and TCC
noted that some reporting requirements specify that reports be
submitted to the Technical Analysis Division, with other items
submitted to the Engineering Services Team. Solutia suggested
that the commission should clarify the difference to avoid confu-
sion by affected facilities. TCC also stated that approval author-
ity should remain with the executive director, as has historically
been the case in most agency programs, rather than Engineer-
ing Services. TCC stated that this shift in responsibility could
restrict the ability to appeal matters to higher agency offices.
The commission has deleted all references in the rules to the
Technical Analysis Division. "Executive director" is defined in 30
TAC §3.2 as "the executive director of the commission, or any au-
thorized individual designated to act for the executive director."
The references to the Engineering Services Team are necessary
to clearly designate where within the agency certain information
should be directed and who will review such information. This al-
lows a more efficient flow of information to the appropriate area
within the agency. The inclusion of references in the rules to
specific areas of the agency has never prevented industry rep-
resentatives from appealing matters to higher offices in the past,
and is not expected to do so now.
BCCA-AG and Lyondell recommended that references to
"continuous" compliance in the VOC and HRVOC flare rules be
deleted, stating that the use of this term is unnecessary and
may be misinterpreted to require a particular task be performed
without interruption, when in fact the regulation requires that it
only be performed periodically.
The commission disagrees, since continuous compliance is the
basic intent of the rule. The commission believes that the rule’s
requirements for conducting continuous measurements (flow
monitoring devices, for example) and noncontinuous measure-
ments (HRVOC analyzers) are clear. However, the commission
has clarified in §115.722(b) that flares must continuously comply
with 40 CFR §60.18 by adding "when vent gas containing VOC
is being routed to the flare" to the rule language.
EXEMPTIONS
Exemption for Small Percentages of HRVOC
BCCA-AG, Dow, DuPont, ExxonMobil, Goodyear-Houston,
Lyondell, TCC, TxOGA, and Valero commented that the
proposed HRVOC vent gas stream, cooling tower, and flare
rules exempt from the control requirements streams in which
HRVOCs comprise less than 1.0% by weight of the VOC in
the stream, while the proposed HRVOC fugitives rule exempts
from control requirements any component that contacts a
process fluid that contains less than 1.0% by weight HRVOC.
BCCA-AG, Dow, DuPont, ExxonMobil, Goodyear-Houston,
Lyondell, TCC, TxOGA, and Valero agreed that a low HRVOC
percent exemption is appropriate, but stated that the exemption

should be based on the percentage of HRVOCs in the gas
stream, not the percentage of HRVOCs in the VOC portion
of the gas stream, because many streams contain significant
percentages of non-VOCs. BCCA-AG, Goodyear-Houston, and
Lyondell stated that this would make the basis of the exemption
more straightforward, and would make it consistent with other,
similar exemptions. As an example of why they believed that the
exemption should be based on the entire content of the stream,
BCCA-AG and Lyondell provided the following hypothetical
example. Assume a site includes a non-condensable blow-down
vent gas stream that normally consists of 99.95% nitrogen,
0.05% total VOC, and 0.005% ethylene. Given these relative
percentages, the ethylene accounts for 10% of the VOC in this
vent gas stream, but only 0.005% of the total stream, although
this vent gas stream still would be subject to the new HRVOC
requirements.
The commission agrees that the exemption should be based on
the percentage (or concentration) of HRVOCs in the total stream
for the reasons in the example cited by BCCA-AG and Lyon-
dell, and has revised §115.727 and 115.768(2) (renumbered as
§115.768(3)) accordingly.
BCCA-AG, DuPont, ExxonMobil, Goodyear-Houston, Lyon-
dell, TCC, and TxOGA stated that each of the low HRVOC
percent exemptions is provided for streams with 1.0% or less
HRVOC. BCCA-AG, DuPont, ExxonMobil, Goodyear-Houston,
and Lyondell agreed that a low HRVOC percent exemption is
appropriate for the proposed HRVOC rules, but asserted that
the proposed exemption level does not provide a meaningful
exemption for streams with negligible amounts of HRVOCs.
BCCA-AG, DuPont, ExxonMobil, Lyondell, TCC, and TxOGA
suggested that the exemption level be set at 5.0% HRVOC of the
total amount of material in the stream under normal operating
conditions. BCCA-AG and Lyondell stated that "even the most
stringent air regulations typically provide a 5.0% exemption,
e.g., the HON leak detection and repair requirements" of 40
CFR §63.161 (definition of "in organic HAP service"). Phillips
stated that the 1.0% HRVOC exemption limit is unrealistically
low and should be raised to at least 5.0% to be meaningful.
Valero recommended changing the exemption to 5.0% HRVOC
of the total amount of material in the stream. Valero stated that
this is similar in concept to the relief provided in the federal
MACT standards for low hazardous air pollutant streams, and
asserted that the proposed 1.0% level is too stringent and will
not provide relief to insignificant HRVOC streams which do not
cause ozone exceedances. Dow expressed similar concerns
and suggested an exemption of 5.0% HRVOC by weight on
an annual average basis. ExxonMobil and TxOGA requested
that the exemption in §115.727(a) be established when the
HRVOC level is 5.0% or less of the total vent gas stream
from any uncontrolled vent. ExxonMobil stated that limiting
the exemption to less than 1.0% HRVOC of the VOC stream
produces overly broad rule coverage, impacting low-density
streams that will have little effect on total HRVOC emissions in
the nonattainment area. Goodyear-Houston expressed support
for a 5.0% to 10% HRVOC stream composition exemption. TCC
stated that monitoring fugitive emissions from components that
contact process streams with concentrations of less than 5.0%
will be difficult because some of these streams contain high
nitrogen concentrations and low VOC concentrations, making
detection with standard VOC analyzers impossible. TCC also
stated that some of the dilute process streams are associated
with vent headers and flare systems, making them difficult or
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unsafe-to-monitor. TCC further stated that including compo-
nents in process streams with less than 5.0% VOC will require
considerable engineering work to reassess process streams
and compile new component counts. TCC asserted that these
low concentration streams do not contribute significantly to the
overall HRVOC emissions. Finally, TCC stated that Chapter 115
should be consistent with HON Subpart H and the other Part 63
NESHAP standards on the concentration exemption to simplify
compliance. TCC stated that HON Subpart H (and all other
Part 63 NESHAP standards) regulate equipment intended to
operate in organic hazardous air pollutant service 300 hours or
more during the calendar year, with the definition of "in organic
hazardous air pollutant or in organic HAP service" meaning that
a piece of equipment either contains or contacts a fluid (liquid or
gas) that is at least 5.0% by weight of total organic hazardous
air pollutants (HAPs) as determined according to the provisions
of §63.180(d). TCC noted that the provisions of §63.180(d) also
specify how to determine that a piece of equipment is not in
organic HAP service.
The commission agrees that an appropriate exemption level is
5.0% by weight of HRVOCs in the total stream for flares, cooling
towers, and fugitive emissions, and has revised §§115.727(a)
and (b), 115.768(3), and 115.787(a) accordingly. For vent gas
streams, however, the exemption levels in the existing Subchap-
ter B vent gas rules range from 408 to 612 ppmv of the total
stream. Therefore, an exemption level of 5.0% (50,000 ppm) by
weight of HRVOCs in the total stream would exempt many vent
gas streams from the Subchapter H vent gas requirements. The
commission has revised §115.727(a) to establish a 100 ppmv ex-
emption level because this threshold will ensure that all vent gas
streams which are currently subject to Subchapter B, Division
2 (Vent Gas) are subject to, rather than inadvertently exempted
from, Subchapter H.
Goodyear-Houston stated that an exemption should be added
for sites that contribute a small portion of HRVOC to HGA (for
example, 0.1% or less of the daily HRVOC allocation for HGA),
or for industries who are users of HRVOC, but do not significantly
contribute HRVOC emissions to HGA, such as industries under
SIC code 2822. Goodyear-Houston also suggested the addi-
tion of an exemption for sites whose combustion sources are not
beneficiaries of a less stringent alternate NOx emission specifi-
cation. Ethyl stated that the commission should consider cate-
gories of HRVOC users/emitters, with varying regulatory require-
ments in much the same way as EPA has regulated chlorofluo-
rocarbons. Ethyl specifically stated that small specialty chemical
plants should be considered separately from refineries and ethy-
lene plants because operations and emission rates and potential
for VOC emissions are dramatically different between large re-
fineries/ethylene plants as compared to small specialty chemical
plants.
Even though a particular individual site’s emissions may form a
relatively small fraction of the total emissions in HGA, the same
can be said of most categories of emission sources. The logic
of allowing no (or minimal) reductions from a source sector
because it individually contributes only marginally to the area’s
ozone problem would cumulatively result in an inadequate plan
for the area’s attainment of the ozone standard due to insuffi-
cient emission reductions. Because significant contributions to
air pollution occur throughout the HGA area, reductions from
only the largest sources will not be enough to meet federal air
quality standards.

To consider the concept of exempting certain "non-contributing"
sources would imply that ozone formation is generally caused by
specific emission units. This premise is unsupported by decades
of scientific research concerning photochemical oxidants and
ozone. In fact, ozone is a regional problem to which all sources
of photochemical oxidants contribute. During ozone exceedance
episodes, ozone tends to build slowly over time so that more
sources contribute to the problem, over a much wider area, than
for other criteria pollutant emissions. The available evidence on
ozone formation points out the inherent difficulties in placing ar-
bitrary borders around a problem which does not recognize ge-
ographical boundaries.
Furthermore, creation of a protected source category, such as
industries under SIC code 2822, would permit continued growth
in emissions, thereby jeopardizing the SIP.
Low Annual Hours of Operation
Dow and DuPont stated that an exemption should be added to
both §115.357 and §115.787 for equipment in VOC or HRVOC
service less than 300 hours per calendar year. Dow stated that
in certain chemical plants, particularly batch processes that pro-
duce a number of different products, there is equipment that
is used in VOC service only occasionally. Dow asserted that
in such cases, implementation of the standards can be difficult
and achieves very little emission reduction. Dow stated that
pumps and compressors used only during startup or shutdown
of a process unit are one example of such equipment, and that
other examples include equipment used in batch steps in contin-
uous processes and components on a closed vent system that
routes emissions from pressure relief devices to a control device.
DuPont also suggested that the commission consider adding an
exemption to the flare, cooling tower, and vent gas requirements
for equipment in service less than 300 hours per calendar year.
The commenters’ suggestion would exempt sources that might
operate solely on summer days with a particularly high potential
for ozone formation, yet would be uncontrolled. Therefore, the
commission has made no change in response to the comments.
Minimum Mass Flow Rate of HRVOCs - §§115.727, 115.747,
115.787
Ethyl stated that §115.727 and §115.787 should include ad-
ditional qualifying requirements of minimum mass flow rate of
HRVOCs for the vent stream, to account for small vents from
batch processes.
The commission disagrees. Vents with a low flow rate, but high
concentration, can have significant short-term emissions. The
commenter’s suggestions would allow higher emissions on a day
when ozone may be a problem and cannot assure the level of
control required on the hot summer days when ozone is most
likely to form.
General VOC Industrial Wastewater
§115.147(3)
TxOGA commented that the first sentence of §115.147(3) is con-
fusing. TxOGA stated that the sentence contemplates inclusion
of specific requirements to identify other divisions of Chapter
115 as being applicable, and suggested that the wording of the
proposed sentence should be revised accordingly to include the
specific requirements of Subchapter D, Division 3 and Subchap-
ter H rather than eliminate this exemption for specific compo-
nents. TxOGA stated that there are several reasons the current
wording is confusing. TxOGA stated that the term "component"

ADOPTED RULES January 3, 2003 28 TexReg 149



has a different connotation in the industrial wastewater rules than
in the fugitive emissions rules. TxOGA also questioned whether
the second sentence means that components subject to Sub-
chapter D, Division 3 and Subchapter H are now subject to any
and all divisions of Chapter 115, or only to industrial wastewater
(Division 4) and the additional ones listed. TxOGA stated that as
written, it would seem to imply the broader applicability, where it
should be adequate to have only the additional requirements of
the fugitives emission divisions.
The current language of §115.147(3) (i.e., the first sentence) ad-
dresses pieces of equipment which are subject to §115.142, but
which are also addressed by other divisions within Chapter 115,
such as Storage of Volatile Organic Compounds. The intent is
that only the industrial wastewater requirements apply to these
pieces of equipment. In the absence of the first sentence of
§115.147(3), these pieces of equipment also would be subject
to one or more other divisions in Chapter 115. For this reason,
the commission revised §115.147(3) to include a reference to
Subchapters D and H. The commission agrees with TxOGA that
the term "component" has a different meaning in the industrial
wastewater rules than in the fugitive emissions rules, and has
replaced this term with the more accurate term "piece of equip-
ment" to clarify the intent. The second sentence in §115.147(3)
means that some components or pieces of equipment are sub-
ject to the fugitive monitoring requirements of Subchapter D, Di-
vision 3, and/or Subchapter H. The commission has replaced the
term "components" in the second sentence with the more accu-
rate phrase "pieces of equipment or components" to clarify the
intent.
Natural Gas Transmission Lines and Compressor Stations
§115.727(a)
Duke requested that special consideration with respect to
§115.727(a) be given to vent gas streams in which the gas
stream being vented is a relatively consistent compound,
e.g., natural gas at transmission pipelines and compressor
stations. With respect to natural gas transmission pipelines and
compressor stations, Duke stated that there are a significant
number of vent gas streams in which natural gas is the only
compound being vented, and noted that natural gas contains
trace amounts of HRVOC. Duke stated that it currently has
only one extended gas analysis, for which the HRVOC would
be anticipated to be in pipeline natural gas, which indicates
an HRVOC content of 0.5% by weight. Although the chemical
composition of natural gas does vary to a certain degree, Duke
stated that it is unlikely that the HRVOC content of pipeline
natural gas would ever exceed the exemption threshold of 1.0%
by weight. Duke suggested that for vent gas streams consisting
solely of pipeline quality natural gas, the commission should
either specifically exempt pipeline quality natural gas from any
sampling requirement, or allow the collection of representative
samples for VOC analysis from the pipeline as opposed to the
collection of samples at each individual piece of piping from
which the natural gas is vented.
As noted earlier in this preamble, the commission revised
§115.727(a) to establish an exemption level of 5.0% by weight
of HRVOCs in the total stream. Because it is unlikely that the
HRVOC content of pipeline natural gas would ever exceed 1.0%
by weight, a vent gas stream in which only natural gas is vented
would not be expected to be subject to the HRVOC rules.
HRVOC Vent Gas

Goodyear-Houston stated that vent gas streams in compliance
with the polymer and resins MACT requirements of 40 CFR 63,
Subpart U (40 CFR §63.494) should be exempt. Goodyear-
Houston stated that alternatively, an exemption should be in-
cluded for vent gas streams where stripping technology is used
for MACT compliance.
MACT standards, such as 40 CFR Part 63, Subpart U (40 CFR
§63.494), are not adequate to provide reductions for ozone strat-
egy. Specifically, the MACT standards are based on the need to
reduce exposure to HAPs, while the purpose of Chapter 115 is to
reduce emissions which contribute to ozone formation. Because
the purposes of the rules are so different, there is no reason they
should necessarily have the same thresholds or exemptions.
§115.727(b)
Dow stated that the 100 ppmv criteria and 14 lbs/day criteria in
§115.727(b) should apply only to HRVOC and not to all VOC in
a vent gas stream.
The commission has deleted the proposed §115.727(b). There-
fore, the commission has made no changes in response to the
comment.
§115.727(b) and (c)
ExxonMobil recommended that §115.727(b) and (c) be
amended to allow exemption for HRVOC vents that are able
to demonstrate either a concentration threshold recognizing
cost of control, or a mass flow rate recognizing an insignificant
emissions level, and stated that combining these two restrictive
limits results in cost-ineffective controls on insignificant emission
sources. DuPont, Goodyear-Houston, and TCC expressed
similar concerns. Goodyear-Houston stated that the existing
mass emission threshold of 100 pounds of VOC per 24-hour
period should be retained.
The commission has deleted the proposed §115.727(b) and (c).
Therefore, the commission has made no changes in response to
the comment.
§115.727(c)
Dow stated that §115.727(c) should be consistent with proposed
§115.725(a) with respect to the requirement to conduct refer-
ence method testing. Dow also stated that §115.727(c) con-
tradicts §115.725(a)(1)(A) to some degree. Dow commented
that §115.725(a)(1)(A) states that if the measured concentration
with a portable analyzer is less than 306 or 204 ppmv, then no
mass emission rate test is needed, and implies that the stream
may continue to be vented to the atmosphere. Dow commented
that §115.727(c) states that both the concentration limit and the
VOC mass emission rate must be met in order to be exempt
from controls, such that it would be necessary to conduct a ref-
erence method test for each stream regardless of the concen-
tration measured with a portable analyzer. Dow and Goodyear-
Houston suggested that §115.727(c) be structured so that a vent
stream is exempt from controls if either the concentration limit,
as measured with a portable analyzer, or the mass flow rate limit
is met. In addition, Dow stated that both sections should require
reference test method testing only if testing with a portable an-
alyzer shows concentrations in excess of the 306 or 204 ppmv
cutoffs specified in the rule.
The commission has deleted the proposed §115.727(c). There-
fore, the commission has made no changes in response to the
comment.
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DuPont commented on §115.727(c) and expressed disap-
pointment that the commission back-calculated from EI data to
develop the exemption threshold of 14 pounds in a continuous
24-hour period, while Goodyear-Houston stated that it is not
clear how this threshold was developed. DuPont stated that the
commission should insert language to allow for review of data at
a particular date (December 31, 2003) to determine what level
of control is necessary instead of prescribing a control point
based on EI data.
The commission has deleted the proposed §115.727(c). There-
fore, the commission has made no changes in response to the
comment.
Combustion Unit Exhaust Streams Not Being Used as Control
Devices
§115.727(d)
Duke and TxOGA stated that unlike §115.127(a)(7), §115.727
does not provide an exemption for combustion unit exhaust
streams that are not being used as control devices for a vent gas
stream which originates from a non-combustion source, but by
contrast, §115.727(d) provides the §115.127(a)(6) exemption for
vent gas streams for which requirements of a different division
of Chapter 115 are applicable. Duke and TxOGA requested that
an exemption be provided for combustion unit exhaust streams
that are not being used as control devices for a vent gas stream
which originates from a non-combustion source.
The exemptions available in §115.727(a) and (b) are designed
to provide an appropriate exemption, while also ensuring that all
appropriate vent gas streams are included in the site-wide cap.
Therefore, the commission does not believe that the suggested
exemption is necessary or appropriate.
VOC Flares
BCCA-AG and Lyondell commented that the proposed VOC flare
rule applies to any flare in the HGA area which emits or has the
potential to emit any VOC. In light of the potential high costs,
BCCA-AG and Lyondell recommended that the commission in-
clude an exemption based on appropriate low emission and low
annual usage thresholds. TCC commented that under §115.747,
it should be clarified that if a source meets the exemption criteria,
it is exempt from the subchapter, and that as stated, the exemp-
tion only relieves an operator from corrective action.
The commission has withdrawn the proposed general VOC rules
for flares in Subchapter B, Division 7. For flares in HRVOC ser-
vice under Subchapter H, Division 1, §115.727(a) exempts from
the site-wide cap accounts for which no gas stream that is routed
to a flare contains 5.0% or greater by weight of HRVOC at any
time. However, such flares are still subject to recordkeeping re-
quirements to document exempt status. The site-wide cap allows
a company to take into account factors such as low emissions
and low annual usage thresholds when designing its control plan
for complying with the cap.
HRVOC Flares
§115.747
Green commented that some plants may not be subject to 40
CFR §60.18, and suggested that a one-time demonstration be al-
lowed to determine the appropriate exemption level. Green com-
mented that acceptable calculation methods or a one-time 40
CFR §60.18 performance test should be allowed. Green stated

that there should be a de minimus level, expressed both as a per-
centage and a mass limit, to account for the fact that methane
(which is not an HRVOC) is a major constituent of the flare gas.
All flares subject to the HRVOC rule must comply with 40 CFR
§60.18 when vent gas containing VOC is being routed to the
flare. This ensures that the flare is operated under proper oper-
ating conditions with regard to exit velocity and net heating value
of the gas stream(s) routed to the flare. Section 115.727(a) ex-
empts from the site-wide cap accounts for which no gas stream
that is routed to a flare contains 5.0% or greater by weight of
HRVOC at any time. Since this exemption applies to the per-
centage HRVOC in the total gas stream, not in the VOC portion
of the stream, the presence of methane does not penalize the
stream with regard to exemptability. In addition, the commis-
sion has added §115.725(c), which exempts flares used solely
for abatement of emissions from loading operations for transport
vessels from the rule’s monitoring requirements, and instead al-
lows the emissions to be calculated. However, such flares are
still subject to recordkeeping requirements to document exempt
status.
Green commented that the rule should be revised to exclude
small companies that use a flare as their primary VOC control
device, and stated that the inclusion of toluene and xylene in the
definition of HRVOC would be detrimental to small companies.
Green requested flexibility for small companies handling toluene
and xylenes by allowing tanks storing these materials to be taken
off the flare header as long as the exemption criteria for vapor
pressure and tank size under §115.112 are met.
Toluene and xylenes are not included in the definition of HRVOC.
Compliance with the storage tank provisions elsewhere in Chap-
ter 115 does not necessarily exclude gas streams associated
with the tanks from the applicability of the HRVOC rules.
Green requested clarification on the reason that the exemption
is expressed in percent by weight rather than percent by volume,
stating that most performance tests report volume percent in the
flared gas.
Compliance with the site-wide cap is determined on a mass ba-
sis, averaged over a rolling 24-hour period. Therefore, in deter-
mining whether a unit or stream is exempt from the HRVOC rules,
the commission believes that it is appropriate to use weight-
based criteria.
TCC suggested that the following exemptions be added: 1) flares
in dedicated VOC service from on-line or other speciated VOC
analysis; and (in addition to Dow, 2) flares in emergency service
(defined by Dow as flares with a routine feed rate of ten lb/hr or
less of VOC), since these devices should be receiving no process
gas during normal operation, and it is not practical to monitor
these flares.
Information available to the commission indicates that very few
flares are used solely for emergencies. At a minimum, there
are fugitive emissions which are routinely routed to the flares
from the relief valves on a non-emergency basis. The potential
for large amounts of emissions to be released from such flares
requires that monitoring be conducted. The commission has
added §115.725(e), which exempts flares used solely for abate-
ment of emissions from loading operations for transport vessels
from the rule’s monitoring requirements and instead allows the
emissions to be calculated, provided that certain recordkeeping
and other provisions are met.
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Dow recommended that temporary flares be exempt from the
rule, stating that such flares are generally used for short-term
operations as temporary maintenance facilities used in planned
startup, shutdown, and maintenance activities. Dow suggested
that temporary flares be exempt for a period of 180 days, with
extensions available on a case-by-case basis. Dow stated that
there would not be enough time for a complete installation of nec-
essary monitoring equipment, which could take six eight months.
Dow also commented that temporary flares are not part of rou-
tine operations, and are usually responsible for few emissions
because they are intended for short-term use.
The commission does not agree that an operating period of up
to 180 days constitutes short- term use, and, more importantly,
from an emissions standpoint sees no difference between a tem-
porary flare and a permanent installation. Exempting temporary
flares would essentially mean that their emissions would not be
accounted for under the site-wide cap, and might even create an
incentive to favor their use over permanent flares. In particular,
the commission has concerns about exempting a control device
used in startup, shutdown, and maintenance activities, given that
these activities have the potential for creating excess emission
events. No action has been taken in response to the comment.
Allied and Waste Management commented on the impact of the
proposed rules on municipal solid waste (MSW) landfills. They
stated that MSW landfills should be exempted from the rules
because the gases routed to flares are essentially all methane
and carbon dioxide (CO2), with typically less than 1% VOC by
volume. Waste Management commented that the amount of
HRVOC (toluene and xylene) routed to flares is extremely small.
The commenters interpreted the proposed rule as requiring con-
trol unless the HRVOC content is less than 1.0% by weight of
total VOC in the gas stream.
The commission has withdrawn the proposed general VOC rules
for flares in Subchapter B, Division 7. For flares in HRVOC ser-
vice under Subchapter H, Division 1, §115.727(a) exempts from
the site-wide cap accounts for which no gas stream that is routed
to a flare contains 5.0% or greater by weight of HRVOC at any
time. However, such flares are still subject to recordkeeping re-
quirements to document exempt status. Based on the informa-
tion submitted by the commenters on their operations, it is ex-
tremely unlikely that a landfill waste gas stream routed to a flare
would contain anywhere near 5.0% by weight HRVOC, which is
equivalent to 50,000 ppm. This refers to the percentage HRVOC
in the total gas stream, not the percentage HRVOC in the VOC
portion of the stream. When EPA was developing New Source
Performance Standards (NSPS) for newMSW landfills and emis-
sion guidelines for existing MSW landfills, the default concentra-
tion of non-methane organic compounds in lieu of testing was
8,000 ppm. Based on more complete operating data, this de-
fault was later reduced to 4,000 ppm. However, actual test data
showed emissions in the 2,000 ppm range. Based on this infor-
mation, the commission is not specifically exempting MSW land-
fills from the rule, but concludes that the 5.0% by weight HRVOC
exemption level can easily be met by all MSW landfills.
VOC Cooling Towers
BCCA-AG and Lyondell commented that the VOC cooling tower
rule should include exemptions for systems that have only a de
minimis potential to significantly contribute to ozone develop-
ment in the HGA area. BCCA-AG and Lyondell recommended
that the exemptions should apply to cooling tower systems that:
1) service process streams containing less than 1.0% total VOC,
based on the average for all heat exchangers in the cooling tower

system; 2) service heat exchangers containing materials with
minimal vapor pressure (heavy liquids); and 3) have circulation
rates below a low threshold. BCCA-AG and Lyondell stated that
since the intent of the proposed VOC cooling tower rule is to tar-
get monitoring and control requirements for cooling tower sys-
tems that have the greatest potential for VOC emissions, apply-
ing the proposed regulation to the cooling tower systems that
meet the suggested exemption criteria is unnecessary and overly
burdensome.
The commission has withdrawn the proposed general VOC rule
for cooling towers in Subchapter B, Division 8. Therefore, the
specific concerns expressed by the commenter are no longer
applicable.
HRVOC Cooling Towers
BCCA-AG and Lyondell commented that for HRVOC cooling
towers, the requirement that the hourly emission limit be met for
the exemption to apply should be deleted. BCCA-AG and Lyon-
dell also stated that the exemption should provide relief not only
from the emission limit and the corrective action requirement,
but from all of the proposed HRVOC cooling tower requirements.
BCCA-AG and Lyondell further commented that if a HRVOC
cooling tower system has no potential for leaking HRVOC to the
atmosphere, there is no justification for its regulation under the
proposed rule.
The commission has revised §115.768 to exempt any account
for which no stream directed to a cooling tower heat exchange
system contains 5.0% or greater by weight HRVOC. In addition,
any CTHES in which no individual heat exchanger has HRVOC
in the process side of the fluid is exempt from the requirements of
the division, with the exception of recordkeeping requirements.
These changes, in addition to the elimination of individual unit
emission limits and establishment of a site-wide cap, provides
the owner or operator of a cooling tower with considerable flex-
ibility.
BCCA-AG and Lyondell commented that cooling towers subject
to appropriate MACT standards should be exempt from the cur-
rent proposed rules.
MACT standards are not adequate to provide reductions for
ozone strategy. Specifically, the MACT standards are based
on the need to reduce exposure to HAPs, while the purpose of
Chapter 115 is to reduce emissions which contribute to ozone
formation. Because the purposes of the rules are so different,
there is no reason they should necessarily have the same
thresholds or exemptions.
BCCA-AG and Lyondell commented that the proposed HRVOC
cooling tower rule, which exempts from the 24-hour corrective
action requirement cooling tower systems in which the minimum
pressure on the cooling water side is at least 5.0 psig greater
than the maximum pressure on the process side of all of its heat
exchangers, should exempt a cooling tower system from all of
the HRVOC cooling tower requirements, not merely the 24-hour
corrective action requirement. TCC commented that the exemp-
tions listed in §115.768, relating to Exemptions, should apply
to the entire division, not just to the monitoring or control re-
quirements. TCC stated that having such a complete exemp-
tion would prevent duplicative or conflicting requirements for the
same CTHES.
The commission agrees, and has revised §115.768(1) to ex-
empt such cooling towers from the requirements of the entire
division, with the exception of the recordkeeping requirements
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of §115.767. Recordkeeping is needed to demonstrate that the
minimum pressure on the cooling water side is at least 5.0 psig
greater than the maximum pressure on the process side of all of
the cooling tower’s heat exchangers.
TCC recommended revising §115.768 to clarify that this exemp-
tion applies only if all heat exchangers serviced by the HRVOC
CTHES meet the exemption criteria. TCC also suggested
changing the phrase "minimum pressure" to "minimum normal
operating pressure."
The commission has revised §115.768 to specify that each indi-
vidual heat exchanger in the cooling tower systemmust meet the
exemption criteria in order to qualify for exemption. The commis-
sion believes that the phrase "minimum pressure" should be re-
tained in the rule. "Normal" implies an averaging period or base-
line conditions. However, even if the suggested change were
made, leaks could still occur; the intent of the rule is to address
all conditions. Records documenting exempt status still need to
be maintained.
TCC recommended that the exemption should not include a
reference to the proposed mass emission rate limit found in
§115.761 as a criterion for exemption from the proposed rule.
The commission agrees, and has eliminated this language from
the rule.
TCC recommended moving the circulation rate exemption crite-
ria from §115.760 to 115.768. TCC also requested clarification
on the commission’s reason for setting exemption criteria based
on an 8,000 gpm circulation rate.
The rule makes a distinction between cooling towers with a water
circulation rate equal to or greater than 8,000 gpm and those with
a water circulation rate less than 8,000 gpm with regard to strin-
gency of monitoring requirements. These requirements, how-
ever, are not criteria for exemption. Section 115.768 exempts a
CTHES from the requirements of the division, with the exception
of recordkeeping, if either pressure criteria or HRVOC criteria
are met, and exempts an account for which no stream directed
to a CTHES contains 5.0% or greater by weight HRVOC from the
site-wide cap requirements. Therefore, no changes were made
in response to the comments.
Fugitive Emissions
§115.357(10)
TxOGA commented on §115.357(10), which specifies that the
requirements of the new Subchapter H apply to components
which qualify for one or more of the exemptions in §115.357(1)
- (9). TxOGA recommended writing the specific exemptions for
Subchapter H in §115.787, but stated that if not, the exemptions
excluded here should include only §115.357(1), (3), and (6) - (8).
The commission has retained §115.357(10) and is addressing
exemptions for HRVOC in §115.787. Comments on the specific
exemptions in §115.787 are discussed in the response to the
next comment.
§115.781(b)(1)
Dow, DuPont, ExxonMobil, TCC, and TxOGA noted that
§115.781(b)(1) specifies that the exemptions of §115.357 do
not apply to Subchapter H, Division 4. DuPont stated that
smaller sites with less than 250 components, water streams
containing one ppm VOC, and sealless pumps would all be
"inappropriately pulled into" the HRVOC fugitive emissions
requirements. DuPont stated that existing exemptions such

as "valves . . . venting to a control device" (§115.357(2))
"pumps and compressors with a shaft sealing system . . ."
(§115.357(4)) should be retained. DuPont stated that the
commission should justify removing any exemptions based on
the emissions, reinstate appropriate exemptions, and provide
a de minimis level of HRVOC for applicability. TxOGA stated
that the exemptions in §115.357(1) - (4), (6), and (7) and the
exemptions in §115.357 other than those §115.357(1), (3),
and (6) - (8) should remain valid for HRVOC fugitive require-
ments. ExxonMobil and TxOGA also stated that, as proposed,
§115.781(b)(1) inadvertently includes §115.357(10). TCC
stated that the exemptions in §115.357(2) - (4) should remain
valid for HRVOC fugitive requirements. ExxonMobil stated that
the exemptions in §115.357(1) - (4) and (6) - (7) should remain
valid for HRVOC fugitive requirements. Dow stated that the
exemption in §115.357(9) for valves rated greater than 10,000
psig should remain valid for HRVOC fugitive requirements "to
address potential safety hazards."
An exemption for de minimis level of HRVOC is available in
§115.787(a), and an exemption for sealless pumps is available
in §115.787(b). The commission agrees that exemptions
are appropriate for plant sites covered by a single account
number with less than 250 components in VOC service, pumps
and compressors equipped with a shaft sealing system that
prevents or detects emissions from the seal, PRVs equipped
with a rupture disk or venting to a control device, and valves
rated greater than 10,000 psig. The commission has added
these exemptions as §115.787(c)(4) and (d) - (f). In addition,
the commission has revised §115.781(b)(1) by changing the
reference from "§115.357" to "§115.357(1) - (9)" in order to
exclude §115.357(10). Finally, although no revisions to the
250 component exemption of §115.357(7) were proposed, the
commission clarifies that the reference to "facilities" is intended
to refer to plant sites covered by a single account number with
less than 250 components in VOC service. This interpretation is
supported by documentation for the 1993 rulemaking in which
this exemption was added.
Dow stated that the exemption provided in §115.357(4) needs
to be repeated in §115.787, with the addition of agitators that
are equipped with shaft sealing systems. Dow stated that equip-
ping pumps, agitators, and compressors with a shaft sealing sys-
tem should be an alternative to quarterly monitoring, and that
because automatic leakage control and detection is already re-
quired, there is no need for quarterly monitoring with a hydrocar-
bon gas analyzer.
The commission agrees that pumps, agitators, and compressors
equipped with a shaft sealing system should be exempt from the
monitoring requirements of §115.781(b) and (c), and has added
an exemption as §115.787(d).
§115.352(4) - Open-ended Lines
Air Products and Dow noted that §115.354(4) specifies that ex-
cept for PRVs, no valves shall be installed or operated at the
end of a pipe or line containing VOC unless the pipe or line is
sealed with a second valve, a blind flange, or a tightly-fitting plug
or cap. Air Products expressed concerns about the additional
requirement in §115.352(4) for a "tightly-fitting" plug or cap and
stated that it has processes where material, if confined between
a valve and a cap, could under certain conditions rapidly decom-
pose and result in an explosion. Air Products stated that in some
cases, its safety policy would not allow the configuration as pro-
posed, and suggested the commission adopt language similar to
the HON exemption in 40 CFR §63.167(e). Dow stated that an
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exemption to this requirement should be added to §115.357 and
§115.787 similar to 40 CFR §63.167(d) - (e) of HON Subpart H.
Dow stated that HON Subpart H provides two exemptions from
equipping each open-ended valve or line with a cap, blind flange,
plug, or a second valve as follows: "(d) Open-ended valves or
lines in an emergency shutdown system which are designed to
open automatically in the event of a process upset are exempt
from the requirements of paragraphs (a), (b) and (c) of this sec-
tion" and "(e) Open-ended valves or lines containing materials
which would autocatalytically polymerize or, would present an
explosion, serious overpressure, or other safety hazard if capped
or equipped with a double block and bleed system as specified
in paragraphs (a) through (c) of this section are exempt from the
requirements of paragraph (a) through (c) of this section."
Dow stated that according to the Background Information Doc-
ument following the December 31, 1992 proposal of the HON,
EPA added the exemption in 40 CFR §63.167(d) because "the
EPA agrees that automatically opening vent lines which are part
of an emergency shutdown system should not be required to
add a second valve or cap. It was also determined that the re-
quirements for block and bleed systems were not appropriate.
Section 63.167(d) was, therefore, added to the final rule to ad-
dress a potential safety hazard." Dow stated that EPA added the
exemption in 40 CFR §63.167(e) for open-ended lines or valves
containing material that represented a safety or explosion haz-
ard because "in a few processes, the requirement to cap, or plug
the line could result in trapping highly-reactive monomer in the
line. In these cases, the polymerization reaction will cause seri-
ous overpressure and catastrophic equipment failure presenting
a safety hazard to plant personnel and creating the potential for
greater emissions to the atmosphere than if the line were left
uncapped." (60 FR 18073, April 10, 1995) Air Products likewise
suggested the commission adopt language similar to 40 CFR
§63.167(e).
The existing requirements of §115.354(4) concerning
open-ended valves or lines implement federal RACT re-
quirements for fugitive monitoring and, as such, cannot be
relaxed. Should Air Products or Dow wish to pursue the matter
further, the commission suggests that they present the issue to
EPA and determine if EPA will agree to relax the federal RACT
requirements.
§115.357 and §115.787(c) - Low Annual Hours of Operation
Dow and DuPont stated that an exemption should be added to
both §115.357 and §115.787(c) for equipment in VOC service
or HRVOC service less than 300 hours per calendar year.
Dow stated that in certain chemical plants, particularly batch
processes that produce a number of different products, there
is equipment that is used in VOC service only occasionally,
and that in such cases, implementation of the standard can
be difficult and achieves very little emission reduction. Dow
stated that pumps and compressors used only during startup or
shutdown of a process unit are one example of such equipment,
and that other examples include equipment used in batch steps
in continuous processes and components on a closed vent
system that route emissions from pressure relief devices to a
control device. TCC expressed similar concerns.
The commission disagrees with the suggested addition of an ex-
emption for equipment in VOC service or HRVOC service less
than 300 hours per calendar year because such an exemption
would conflict with federal RACT requirements for fugitive moni-
toring and, as such, cannot be relaxed. Should Dow or DuPont
wish to pursue the matter further, the commission suggests that

they present the issue to EPA and determine if EPA will agree
to relax the federal RACT requirements. Therefore, when such
equipment is in VOC or HRVOC service, the emissions from
leaking components need to be included in the LDAR program to
ensure that timely repair occurs in order to minimize emissions
which contribute to exceedances of the ozone NAAQS. Monitor-
ing is not required during those times that this equipment is not
in VOC or HRVOC service.
§115.787(c) - Insulated Components
TCC stated that an exemption for insulated components should
be added as §115.787(c)(3) because of related safety and
accessibility issues. TCC stated that removing insulation can
cause corrosion which presents a safety concern and suggested
the commission evaluate non-obtrusive methods if monitoring
of insulated components is required.
The commission agrees that an exemption for insulated compo-
nents is appropriate due to inaccessibility of the components,
and has added an exemption as §115.787(c)(5).
Nonaccessible or Unsafe to Monitor Valves
TCC recommended an exemption for "nonaccessible or unsafe-
to-monitor" valves.
As described in the response to the previous comment, the
commission has added an exemption for insulated components
as §115.787(c)(5) due to inaccessibility of such components.
As described later in this preamble in the discussion regarding
§115.781(b)(8), the commission agrees that difficult-to-monitor
PRVs should be monitored annually, as is currently required un-
der §115.354(1)(B), and has revised §115.781(b)(8) accordingly.
Similarly, the commission believes that components which are
unsafe-to-monitor should be on a reduced monitoring schedule
as is currently allowed under §115.354(1)(C), and has added a
new §115.781(b)(7) which is based upon §115.354(1)(C). The
commission has included a provision in §115.781(b)(7) which
specifies that components which are difficult to monitor (i.e.,
cannot be inspected without elevating the inspecting personnel
more than two meters above a permanent support surface) may
instead be monitored annually.
EMISSION SPECIFICATIONS
General VOC Vent Gas Control
§115.121
For ease in regulatory interpretation, compliance, and Title V
identification, TXOGA requested that the commission write into
Subchapter H all substantive requirements for both HRVOCs and
VOCs such that only Subchapter B or Subchapter H applies to
a unit. TxOGA stated that this will eliminate duplication and
conflicts between the sections and assure that there are no re-
dundancies, and that trying to incorporate separate and distinct
requirements from different sections for the same facility is ex-
tremely confusing and difficult to implement. TCC and TxOGA
suggested that §115.121(a)(4) be changed to read: "Any vent
gas stream in the Houston/Galveston area which includes an
HRVOC, as defined in §115.10 of this title, is subject only to the
requirements of Subchapter H of this title . . .."
Under the revision to §115.121(a)(4) suggested by TCC and Tx-
OGA, a gap in coverage would result because vent gas streams
which are currently subject to Subchapter B, Division 2, would
no longer have any applicable vent gas requirements until the
compliance date in 115.729. Therefore, the commission has not
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made the suggested change, but may revisit the issue after the
compliance date in §115.729.
HRVOC Vent Gas Control
§115.722
ExxonMobil recognized that the commission is faced with a seri-
ous challenge in addressing emission of ozone precursors in the
HGA area, but asserted that the proposal to unilaterally assign a
single standard emission limitation on a per capita basis to every
uncontrolled HRVOC vent gas stream is arbitrary and does not
recognize technical feasibility, cost impact, volumes, necessity,
or safety.
The commission has stated that the intent of this proposed revi-
sion to the SIP is to demonstrate a more cost-effective approach
in lieu of the nominal 90% NOx reduction incorporated in the cur-
rently approved SIP. The commission believes it has a significant
amount of technical justification to support that conclusion. As
the commission continues its stated course of action towards an
MCR SIP, it will continue to analyze the data and determine if ad-
ditional controls are warranted on other compounds besides the
ones targeted for this revision. The commission agrees that the
regulation of pollutants should be based upon the best available
science. The commission believes that the tremendous wealth of
data acquired since the summer of 2000 has provided the com-
mission with a very strong basis for determining the pollutants
that warrant control at this time and the level to which they should
be controlled. The commission disagrees that it is premature to
establish numerical emission limitations. In fact, in order to justify
a more cost-effective control strategy other than that already in
the adopted SIP, specific numeric emission limitations are essen-
tial to maintain the integrity of the SIP and ensure an approvable
attainment demonstration. However, the commission does rec-
ognize that there are some issues associated with the different
types and sizes of flares and cooling towers, and has therefore
incorporated specific language to allow for a site-wide cap to ad-
dress these issues.
HRVOC Flares
§115.741
EPA commented that the rule sets a pound per hour emission
limit for a flare, but that the assumed destruction removal effi-
ciency for the flares is not clear. EPA stated that the commission
should specify in the rule the assumed destruction efficiency for
a flare that meets 40 CFR §60.18, and should also provide jus-
tification for the chosen destruction efficiency. EPA further com-
mented that the rule is not enforceable without a clearly stated
assumed destruction efficiency. ED requested that the commis-
sion address the subject of destruction efficiency, and suggested
that a study be undertaken to measure the destruction efficiency
of typical VOC mixtures routed to flares in the HGA area.
As noted earlier in this preamble, the proposed Subchapter H,
Division 2, flare requirements were relocated to Subchapter H,
Division 1, and a site-wide HRVOC emissions cap has replaced
individual (i.e., unit by unit) emission limits. Based upon more
recent information concerning flare efficiency, the commission
has specified in §115.725(d)(4) and (6) that a 98% destruction
efficiency is assumed when the flare is in compliance with the
heating value and exit velocity requirements of 40 CFR §60.18.
Otherwise, a destruction efficiency of 93% is specified. The 93%
destruction efficiency value is based on the approximate me-
dian destruction efficiency from selected flare tests conducted
during EPA flare studies in the 1980s. Accountability under the

site-wide cap is a crucial element that goes along with the flex-
ibility offered by the cap. For this reason, increased emissions
from flares that are not operating in compliance with the perfor-
mance standard of 40 CFR §60.18 must be accounted for in the
cap. With regard to studies on flare destruction efficiency, the
commission has contracted for such a study, which currently is
underway. The results of this study may be used to refine re-
quirements for flares by the time of the MCR, which will be com-
pleted by May 1, 2004.
BCCA-AG and Lyondell commented that the proposed HRVOC
flare emission limit of 7.4 lb/hr ignores the differences in flare size
and flare service, as well as the underlying emission sources
tied into the flares. BCCA-AG and Lyondell stated that the com-
mission offers no technical justification for setting an individual
hourly limit for each flare without regard to its physical character-
istics or use, or considering the severity of the emission reduction
required to meet the limit. BCCA-AG and Lyondell further stated
that this emission limit is arbitrary and capricious because it is
based on a per capita distribution of a source-category allocation
that treats all flares that have the potential to emit any HRVOC
the same and assumes that all such flares emit the same each
hour.
As noted earlier in this preamble, the proposed Subchapter H,
Division 2, flare requirements were relocated to Subchapter H,
Division 1, and a site-wide HRVOC emissions cap has replaced
individual (i.e., unit by unit) emission limits. The site-wide cap
addresses the commenters’ concerns because it enables each
owner or operator to select the most cost-effective and tech-
nically feasible means of maintaining continuous compliance
with the site-wide cap. Therefore, the commission has made no
changes in response to the comments.
Under §115.741, relating to Emission Specifications, TCC com-
mented that the term "excess emissions" should be deleted to
avoid confusion with the Chapter 101 rules.
Because the site-wide HRVOC emissions cap has replaced in-
dividual (i.e., unit by unit) emission limits, the commenter’s con-
cerns are moot.
TCC commented that language should be added to §115.741
to require review of the flare emission specification after new
monitoring data is obtained, and that the emission limitation
should then be apportioned based on the size or complexity of
the source. TCC also stated that this approach would provide
a useful tool should a VOC emission allocation program be
established. TCC commented that §115.741 should clarify that
the pound per hour limitation is an "average" hourly rate rather
than an instantaneous value. Dupont requested clarification
that the specified lb/hr emission limitation is an average rate
and not an instantaneous rate.
As noted earlier in this preamble, the proposed Subchapter H,
Division 2, flare requirements were relocated to Subchapter H,
Division 1, and a site-wide HRVOC emissions cap has replaced
individual (i.e., unit by unit) emission limits. The site-wide cap
is based on a 24- hour rolling average, rather than the hourly
unit by unit emission limit that was proposed. The MCR which
will be completed by May 1, 2004 provides an opportunity for the
commission to reevaluate the level of the site-wide emission cap.
Sierra-Lone Star opposed the withdrawal of the proposed flare
emission rate of 0.6 lb/hour of HRVOCs and the proposal of a
7.4 lb/hr emission rate.
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As stated in the preamble of the proposal, the original 0.6 lb/hr
emission limitation was the result of an inadvertent calculation
error. The emission limitation was therefore withdrawn and re-
placed by the proper figure of 7.4 lb/hr. However, the site-wide
cap has replaced individual unit emission limitations.
ED commented that the commission’s intended interpretation
and enforcement of the emission specification of §115.741 and
the control requirement of §115.742(b) is ambiguous, and sug-
gested that language be included to clarify that each hour during
which the emission specification of §115.741 is exceeded will re-
sult in a separate violation, and that failure to fulfill the corrective
action requirements of §115.742(b) within 24 hours will be sep-
arate and distinct from the violations of §115.741.
The individual unit emission specifications have been replaced
by a site-wide capwhich requires compliance on a rolling 24-hour
average. Therefore, the distinctions pointed out by the com-
menter are no longer applicable. However, compliance with the
overall HRVOC emissions cap will require that appropriate cor-
rective actions be taken to remain within the cap on a rolling
24-hour average.
ED requested clarification regarding the recordkeeping require-
ments in §115.741 to ensure that the mass flow rate of VOC
averaged in pounds per hour is recorded as well as how many
calculations were performed to obtain the recorded quantity.
The emission specifications for HRVOC flares proposed
in §115.741 have been replaced by a site-wide cap under
§115.722. The monitoring requirements in §115.725(d)(2)
specify that HRVOCs and other constituents be determined
every 15 minutes using an on-line analyzer.
HRVOC Cooling Towers
TCC commented that the proposed hourly HRVOC mass emis-
sion rate limit on each CTHES is based on a per capita distri-
bution of a source-category allocation which treats all CTHES
that have the potential to emit any amount of HRVOC equally,
and assumes that all such cooling towers emit HRVOCs at the
same hourly rate. TCC also commented that this source-cate-
gory allocation was derived from the 1999 emissions inventory,
the accuracy of which has been questioned in the commission’s
recent "ground-truthing" analysis.
The commission has eliminated individual unit HRVOC emission
limits, and in their place has established a site-wide cap. The
site-wide cap allows an affected company to choose the most
cost-effective and technically feasible methods for continuous
compliance under the cap, and therefore addresses the con-
cerns expressed.
CONTROL REQUIREMENTS
VOC Industrial Wastewater
TCC stated that the commission should add language in
§115.142 stating that any industrial wastewater stream in
the HGA area which includes an HRVOC is subject only
to the requirements of Subchapter H, Division 4 of this
chapter. TCC stated that this would avoid redundancies
between §115.783(5)(A) and (B) and §115.142, and between
§115.781(b)(5) and (6) and 115.144. ExxonMobil expressed
similar concerns.
Under the revision to §115.142 suggested by TCC, a gap in cov-
erage would result because industrial wastewater streams which
are currently subject to Subchapter B, Division 4, would no longer

have any applicable wastewater requirements until the compli-
ance date in 115.789. Therefore, the commission has not made
the suggested change, but may revisit the issue after the com-
pliance date in §115.789.
§115.142(1)(A) and §115.783(5)(A)(i) and (B)
DuPont, TCC, and TxOGA stated that an allowance should be
made for use of ethylene glycol where freezing of water seals
may cause equipment damage or process disruptions. TxOGA
suggested the inclusion of the following language: "For any com-
ponent equipped with water seal controls, the only acceptable
alternative to water is the use of ethylene glycol or other low va-
por pressure anti- freeze, which may be used only during the
period of November through February." DuPont suggested that
propylene glycol be specifically listed as well. TCC and TxOGA
also suggested that §115.783(5)(A)(i) could be deleted as re-
dundant with §115.142(1)(A), but stated that it should be con-
sistent with §115.142(1)(A) if retained. TCC and TxOGA fur-
ther suggested that §115.783(5)(B) could be deleted as redun-
dant with §115.142(1)(A). Dow and ExxonMobil expressed sim-
ilar concerns.
The commission has revised §115.142(1)(A) and
§115.783(5)(A)(i) to allow for freeze protection of water
seals. The commission has retained §115.783(5)(A)(i) and
(B) and has ensured that §115.142(1)(A) is consistent with
§115.783(5)(A)(i) and (B).
§115.142(1)(H)
TxOGA commented that in §115.142(1)(H), the first attempt at
repair within five days is reasonable. However, TCC and TxOGA
stated that the commission should clarify the means of getting a
waiver for situations where a final repair within 15 days is tech-
nically infeasible. TCC and TxOGA suggested that in addition
to infeasibility due to unit shutdown, the rule should allow an ex-
tension in cases where the repair requires a capital project or
construction which cannot be feasibly completed within 15 days
or parts are not readily available. In addition, TCC and TxOGA
stated that Test Method 21 should only be required where a re-
pair has been made and stated that replacement of a cap, cover,
or plug or the addition of water to a water seal should not require
monitoring. TxOGA stated that monitoring in those instances is
not a good use of resources since the cap or cover may removed
again because the drain is used very shortly thereafter, render-
ing the monitoring not very useful. DuPont stated that once a
leaking condition has been repaired, the component should not
have to be monitored using Test Method 21 to confirm the re-
pair is complete because it adds cost to the repair. EPA stated
that proposed change to §115.142(1)(H) implies that no repair is
necessary if Test Method 21 does not measure a leak. EPA com-
mented that there could be a variety of reasons due to process
variability that a component in disrepair does not show ameasur-
able leak at a given time and therefore, if visual inspection of the
seals and other components shows they are not in proper con-
dition as described in §115.142(1)(G), a repair should be made.
EPA stated that Test Method 21 should be used to confirm that
the repair was effective, and suggested that §115.142(1)(H) be
revised to include language stating that Test Method 21 must be
used to confirm that a leak or improper condition is repaired.
The commission has revised §115.142(1)(H) to clarify that if a
repair or correction is technically infeasible without a unit shut-
down, the repair or correction may be delayed until the next unit
shutdown. The commission believes that this provision renders
moot any perceived need for a "waiver." The commission agrees
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with EPA that Test Method 21 is necessary to confirm that a leak
or improper condition is repaired. This confirmation monitoring
is an inherent part of the LDAR program and should not present
an undue burden. If, as TCC and TxOGA suggested, monitor-
ing was not required for the replacement of a cap, cover, or plug,
or the addition of water to a water seal, then there would be no
confirmation that a leak was properly repaired. Consequently,
the commission has retained the requirement for Test Method
21 monitoring to confirm that each leak or improper condition is
repaired.
HRVOC Vent Gas Control
Sierra-Lone Star supported vent gas control requirements, but
stated that they needed to be improved.
The commission appreciates the support and has improved the
vent gas control requirements wherever necessary and reason-
able.
§115.722
Ethyl recommended aminimummass discharge limit for vent gas
streams before being subject to monitoring and control require-
ments, as very small vent streams which may exceed 20 ppmv
would be subject to costly monitoring and control systems. As
an example, Ethyl stated that it has one permitted scrubber vent
of less than 0.01 tpy which possibly would be subject to mon-
itoring and controls if testing showed greater than 20 ppmv of
VOC at maximum or peak operation. Ethyl also stated that vents
to the scrubber are from batch operated processes where there
are very short-duration emissions spikes. Ethyl asserted that fa-
cilities that have such small vents could be subject to large costs,
with no benefit to the environment or to the emissions inventory
database.
There are numerous options for compliance, and the availability
of a site-wide emissions cap provides each owner or operator
with the maximum flexibility to select the most cost-effective and
technically feasible method of controlling emissions. Therefore,
the commission declines to add these specific options to the rule.
§115.722(a) - LDPE Plants
Dow, ExxonMobil, and TCC stated that there does not appear to
be adequate technical analysis and justification for the proposed
emission levels in §115.722(a) for low and high-pressure poly-
ethylene processes. Dow agreed that the proposed LDPE emis-
sion specifications represent best available control technology
(BACT), but stated that significant retrofits would be required for
existing LDPE production facilities. Dow and TCC asserted that
installation of controls such as catalytic oxidizers would increase
NOx emissions. Dow, ExxonMobil, and TCC recommended that
the commission establish a site-wide allocation system based on
data analysis and appropriately include at a later date any new
emission limits that are needed.
As noted earlier in this preamble, the proposed Subchapter H,
Division 2, flare requirements were relocated to Subchapter H,
Division 1, and a site-wide HRVOC emissions cap has replaced
individual (i.e., unit by unit) emission limits. Therefore, the com-
mission has deleted §115.722(a). The site-wide cap addresses
the commenters’ concerns because it enables each owner or op-
erator to select the most cost-effective and technically feasible
means of maintaining continuous compliance with the site-wide
cap. Regarding the commenters’ concerns about increased NOx

emissions, the commission notes that Chapter 117 classifies a
catalytic oxidizer as an incinerator, which is subject to inclusion
in the Chapter 101 mass emissions cap and trade program if

it has a maximum rated capacity of 40 million British thermal
units per hour (MMBtu/hr) or greater. A newly-installed inciner-
ator with a maximum rated capacity of 40 MMBtu/hr or greater
would not receive allowances under the Chapter 101 mass emis-
sions cap and trade program, thereby ensuring that no increase
in NOx emissions occurred. Therefore, the commenters’ con-
cerns about increased NOx emissions are overstated.
Sierra-Lone Star opposed the exclusion of not counting the
fugitive emissions in the allowable VOC emission rate from
LDPE plants of 90 pounds of ethylene per 1.0 million pounds
of product and high-pressure (HP) LDPE plants of 200 pounds
of ethylene per 1.0 million pounds of product from all the vent
gas streams associated with the formation, handling, and
storage of solidified product, based on a 30-day rolling average.
Sierra-Lone Star stated that the commission is aware that LDPE
and HPLDPE plants are sources of high volumes of fugitive
HRVOCs like ethylene that are in need of better control, and that
the commission needs to require including the fugitive emissions
in the 30-day rolling average VOC emission rate. Sierra-Lone
Star also stated that LDPE and HPLDPE fugitive emissions
need to be better monitored and controlled in the LDPE and
HPLDPE plant process units, and that the commission needs
to determine if these LDPE and HPLDPE plant fugitives are
detectable with Test Method 21 or are undetectable because
they are occurring under the insulation from either leaking piping
or leaking equipment components.
The commission disagrees with Sierra-Lone Star and believes
that fugitive emissions are more appropriately regulated in the di-
visions which address fugitive emissions (Subchapter D, Division
2, and Subchapter H, Division 3). Emerging technologies such
as CO2 laser imaging are much more likely than Test Method
21 to be able to find leaks occurring underneath pipe insula-
tion since Test Method 21 is not designed for finding such leaks.
As noted earlier in this preamble, a site-wide HRVOC emissions
cap has replaced individual (i.e., unit by unit) emission limits for
vents, flares, and cooling towers. The commission has made no
changes in response to the comments.
§115.722(b) - Alternative Vent Gas Control Requirements for
LDPE Plants
Sierra-Lone Star supported the control requirement of achiev-
ing at least 98% or higher destruction efficiency for all vent gas
streams as long as the plant has evidence and maintains records
that 98% efficiency or higher is continuously achieved.
The commission appreciates the support. However, the
site-wide HRVOC emissions cap has replaced the need for the
specified control efficiency for control devices to which individual
LDPE vents are routed. Therefore, the commission has deleted
§115.722(b).
§115.722(c) - Vent Gas Control Requirements non-LDPE Plants
Sierra-Lone Star supported the control requirement of achieving
at least 98% destruction efficiency (or to 20 ppmv) for all vent
gas streams as long as the plant has evidence and maintains
records that 98% efficiency or higher is continuously achieved.
TxOGA also supported the control requirement of achieving at
least 98% destruction efficiency (or to 20 ppmv) for all vent gas
streams.
The commission appreciates the support. However, the site-
wide HRVOC emissions cap has replaced the need for the speci-
fied control efficiency for control devices to which individual vents
are routed. Therefore, the commission has deleted §115.722(c).
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§115.722(d)
Sierra-Lone Star supported the proposed §115.722(d), which re-
quires that whenever VOC emissions are vented to a closed-vent
system, control device, or recovery device used to comply with
the provisions of this chapter, the system or control device must
be operating properly. Dow suggested adding a provision that
would allow a minimum on-stream time (e.g., 95% or better) to
allow for short periods of time when these new systems need to
be taken off-line or experience an upset. Dow stated that a shut-
down of a polyethylene facility will cause high short-term emis-
sions, which will likely exceed the emissions from not operating
the control equipment for a short period of time. Dow stated
that another alternative would be the use of Start-up, Shutdown,
Malfunction Plans in 40 CFR 63, Subpart A, which detail how
the production plants and emission controls systems will be op-
erated during these times.
The site-wide HRVOC emissions cap has replaced the need for
the proposed §115.722(d) because under a cap, the additional
HRVOC emissions resulting from a control device which is not
operating properly will be deducted from an account’s site-wide
cap. Therefore, the commission has deleted the proposed
§115.722(d).
§115.722(e)
ExxonMobil and TxOGA stated that §115.722(e) is redundant
with the proposed flare rules and should be deleted.
The commission has combined the proposed Subchapter H, Di-
visions 1 and 2, into Division 1. Therefore, there is no redun-
dancy.
§115.722(f)
TCC commented on §115.722(f), which specifies that an owner
or operator may not use ERCs or DERCs in order to demonstrate
compliance with Subchapter H, Division 1. TCC stated that the
commission should withhold judgment on trading mechanisms
until such time as an HRVOC allocation/trading program can be
addressed. TCC stated that programs that provide flexibility for
industry to comply in the most cost-effective manner should be
encouraged.
Because there is not a program in place for HRVOC banking
and trading and HRVOC ERCs and DERCs do not exist, it
would be inappropriate to allow the use of HRVOC ERCs and
DERCs. Therefore, the commission has made no changes
in response to the comment. However, the commission has
relettered §115.722(f) as §115.722(c).
HRVOC Flares
BCCA-AG and Lyondell commented that §115.171 requires
flares to comply with every subsection of 40 CFR §60.18, but
only subsections (c), (e), and (f) of 40 CFR §60.18 contain sub-
stantive flare control provisions that are appropriate for adoption
by reference. BCCA-AG and Lyondell further commented that
the other subsections of 40 CFR §60.18 have no applicability in
the context of the proposed rules.
As noted earlier in this preamble, the commission has deleted
the proposed §115.171. The commission agrees with the
commenters, however, and has changed the corresponding
language in §115.742(a), which was relocated to §115.722(b),
to reference "40 CFR §60.18(c) - (f)." The revised and relocated
language includes 40 CFR §60.18(d) because it is applicable.
§115.742

EPA commented that this rule properly requires that deviations
from the limit in §115.741 should be corrected promptly within
24 hours, and further commented that the rule should also be
clear that the same requirement for correction within 24 hours
also applies any time a flare deviates from the requirements of
40 CFR §60.18.
The site-wide HRVOC emissions cap has replaced the need for
the proposed §115.742 to address deviations from the limit in
§115.741 because under the cap, unit-by-unit compliance does
not apply. Additional HRVOC emissions resulting from deviations
from the applicable requirements of 40 CFR §60.18 will have to
be accounted for in the account’s site- wide cap.
§115.742(a)
TCC and TxOGA commented that the word "continuous" should
be deleted from §115.742(a), relating to Control Requirements,
noting that 40 CRF §60.18 does not require continuous compli-
ance.
The proposed §115.742(a) has been relocated to §115.722(b).
The commission disagrees with the commenters because con-
tinuous compliance is the basic intent of the rule. However, the
commission has clarified the requirement in §115.722(b) that
flares must continuously comply with 40 CFR §60.18(c) - (f) by
adding "when vent gas containing VOC is being routed to the
flare" to the rule language.
TCC commented that §115.742(a) should not impose control
requirements on emergency flares which do not typically receive
vent streams, stating that this would result in increased NOx

emissions by forcing compliance with the minimum heating
value levels when the flare would otherwise be idle.
Most flares are used as routine control devices, and very few
flares are used solely for emergencies. In addition, the purpose
of the site-wide HRVOC emissions cap is, as the name implies, to
limit HRVOC emissions at a site to a capped value. The site-wide
cap provides each owner or operator with the maximum flexibility
to select the most cost-effective and technically feasible method
of controlling emissions. Therefore, the commission has made
no changes in response to the comment.
§115.742(b)
TCC and Goodyear-Houston commented that it is not possible in
all cases to make flare repairs within 24 hours. TCC suggested
that a period of 15 days should be allowed to troubleshoot the
flare header and make appropriate adjustments, further noting
that options for additional delay of repair should be allowed on
a case-by-case basis, depending on approval of the regional of-
fice. For this rule requiring corrective action to be completed
within 24 hours, EPA requested clarification on whether avoid-
able unauthorized emissions that occur for less than 24 hours will
be considered violations. EPA also questioned whether facilities
can apply for discretion under §101.222 for unauthorized emis-
sions that persist longer than 24 hours. EPA stated that the level
of emissions assumed to be achieved by the rule depends on
these factors. BCCA-AG and Lyondell commented that the emis-
sions from the process units(s) shutdown(s) could cause more
HRVOC emissions than are being emitted on a daily basis from
the leak, and that the 24-hour repair period would require many
unplanned unit shutdowns whose environmental consequences,
including ozone formation, could outweigh the benefit associated
with more quickly reducing HRVOC emissions. BCCA-AG and
Lyondell stated that these factors could be appropriately taken
into account in individual emissions management plans (EMPs).
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BCCA-AG, Lyondell, and TxOGA commented that the require-
ment for corrective action within 24 hours is not needed since the
commission’s existing upset rules and associated enforcement
exemption criteria already provide an additional regulatory incen-
tive for resolving excess emission problems as quickly as possi-
ble. BCCA-AG and Lyondell further commented that the 24-hour
corrective action provision is unnecessary because, even in the
absence of such a provision, an owner or operator would be un-
der a continuing obligation to stop violating the limit as soon as
possible, and that the 24-hour provision merely serves to enable
the commission to cite a separate violation for the same under-
lying activity. TCC commented that the commission should con-
sider deletion of §115.742(b), relating to corrective action. TCC
stated that corrective action related to upset events should be
addressed in the Chapter 101 rules, and that when an emission
limitation or standard is exceeded, the regulated community typ-
ically reviews the Chapter 101 rules for necessary response re-
quirements for these events.
As noted earlier in this preamble, under the site-wide HRVOC
emissions cap the owner or operator is not required to make re-
pairs on any particular schedule, provided that the 24-hour rolling
average HRVOC emission cap is not exceeded. Likewise, the
site-wide cap has replaced the need for the proposed §115.742
to address deviations from the limit in §115.741 because under
the cap, unit-by-unit compliance does not apply. The site-wide
cap simply requires that each site stay below its 24-hour rolling
average HRVOC emission cap. Therefore, the commission has
made no changes in response to the comments.
HRVOC Cooling Towers
Sierra-Lone Star stated that miles of insulated piping and thou-
sands of large pieces of insulated equipment continuously un-
dergo great wear and tear, stress, and strain from normal pres-
sure changes and heat changes causing expansions and con-
tractions that weaken and damagemetal materials until leaks oc-
cur; and corrosive effects of certain chemical materials will also
damage piping and lead to leakage. Sierra-Lone Star stated that
a significant portion of cooling tower fugitive VOC emissions evi-
dently result from these kinds of piping leaks and process equip-
ment leaks with some of the leaking fugitive VOC emissions fi-
nally escaping at cooling towers, and although the new rules ad-
dress this one aspect of the widespread problem, the cooling
towers account for only 7% of the fugitive HRVOC emissions in
the EI.
The types of leaks described are fugitive emissions from equip-
ment leaks, which are totally separate from cooling tower emis-
sions. Fugitive emissions are addressed in other parts of Chap-
ter 115.
§115.762
EPA requested clarification on whether, if unauthorized emis-
sions persist beyond 24 hours, the facility can apply for discretion
under §101.222, or whether unauthorized emissions beyond 24
hours are automatically a violation. EPA commented that how
this issue is handled should be factored into the assumed effec-
tiveness of the rule.
The Chapter 101 emissions event rules do not apply to a facility
until it exceeds its authorized emission limitations. Therefore, if
the site-wide cap has not been exceeded and no other limitations
have been exceeded, the facility would still be authorized to emit
and therefore would not fall under the reporting and demonstra-
tion requirements of Chapter 101. Any unauthorized emissions

which meet the definition of an emissions event may be eligible
for exemption.
EPA commented that for cooling water systems in HRVOC ser-
vice, it would not be unreasonable to expect facilities to have
sufficient heat exchanger capacity such that a leaking heat ex-
changer could be taken out of service and repaired without delay
until shutdown of the facility.
A parallel heat exchanger design would be necessary to change
out leaking heat exchangers as suggested by EPA. Not all cool-
ing towers have this type of design, however, and the commis-
sion is not requiring that companies implement this design.
BCCA-AG and Lyondell commented that the 24-hour corrective
action requirement should be deleted, stating that the EMPs
would ensure that cooling tower emissions meet the applicable
site-wide HRVOC cap and address potential short-term contribu-
tions to ozone formation. TCC commented that the proposal to
require repair of any leaking CTHES within 24 hours of detection
is unrealistic. TCC recommended modifying this requirement to
allow for no more than 45 days to make such repairs.
The commission has eliminated the individual unit emission lim-
itations and 24-hour corrective action requirement proposed in
the HRVOC cooling tower rule, and has replaced them with a
site-wide cap requiring compliance on a 24-hour rolling average.
However, under the new requirements for compliance under the
cap, when emissions increase above the cap limit the company
must still take action to maintain compliance on a 24-rolling av-
erage basis. The commission supports the development and
submission of EMPs that address specific actions to be taken to
ensure compliance with the site-wide cap.
BCCA-AG, Goodyear, and Lyondell commented that identifying
and repairing cooling tower leaks within 24 hours usually is not
logistically possible, because it may take from 24 - 48 hours
to several days merely to verify the initial sample result and
determine which exchanger(s) may be the cause of the leak.
BCCA-AG and Lyondell also commented that if a cooling tower
serves multiple process units within a site and a process unit
shutdown is required to correct the leak in one heat exchanger,
it may require multiple process unit shutdowns to be coordi-
nated, and the time required for such an effort would be days
and weeks, not hours. BCCA-AG, Goodyear, and Lyondell
further commented that the federal SOCMI HON and Ethylene
MACT standards allow 45 days for leaks to be repaired. TCC
recommended revision of §115.762 to allow 24 hours to initiate
investigation upon confirmation of the presence of a leak, five
days to determine the source of the leak or else submit a forward
plan to the regional office, to initiate corrective actions within 24
hours after confirming the source of the leak, and 45 days to
correct the problem or else submit a forward plan to the regional
office. Citing the fact that a typical cooling tower heat exchange
system may have over 50 heat exchangers, TCC stated that it
can take in excess of 24 - 48 hours just to collect the necessary
samples to identify the heat exchanger(s) responsible for the
leak. TCC further stated that this does not include additional
time for analytical work, especially if it is being done off-site.
TCC commented that the timing for repair is consistent with the
existing provisions found in the HON (40 CFR 63.104) and in
the recently promulgated ethylene MACT rule.
The 24-hour corrective action requirement proposed by the com-
mission has been replaced by a site-wide cap requiring com-
pliance over a 24-hour rolling average. The long time periods
claimed to be necessary for identification and correction of the
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referenced problems may very well be plausible, based on cur-
rent operating practices. However, in order to reduce HRVOC
emissions to avoid short-term ozone exceedances, the response
to such problems needs to be proactive instead of reactive. With
regard to sufficient time for analytical work, the commission has
taken this factor into account in §115.764(c), which requires the
speciated strippable VOC or HRVOC concentration to be deter-
mined as soon as this information is available, but no later than
48 hours after the sample(s) has been collected. This provision
takes into account the typical turnaround time for an analytical
laboratory to provide speciated results. With regard to MACT,
the MACT standards are designed specifically to reduce expo-
sure to HAPs, and do not adequately reduce emissions which
contribute to ozone formation, which is the purpose of Chapter
115. Because the purposes of these rules are so different, there
is no reason they should necessarily have the same thresholds
or exemptions.
BCCA-AG and Lyondell commented that the emissions from the
process units(s) shutdown(s) could cause more HRVOC emis-
sions than is being emitted on a daily basis from the leak, and
that the 24-hour repair period would require many unplanned
unit shutdowns whose environmental consequences, including
ozone formation, could outweigh the benefit associated with
more quickly reducing HRVOC emissions. BCCA-AG and
Lyondell stated that these factors could be appropriately taken
into account in individual EMPs.
As described in the previous response, the rule has been
changed to allow 48 hours for the speciated results to be ob-
tained from laboratory analysis of samples. However, under the
site- wide HRVOC emissions cap the owner or operator is not
required to make repairs on any particular schedule, provided
that the cap emission limit is not exceeded on a 24-hour rolling
average.
BCCA-AG and Lyondell commented that the commission’s exist-
ing upset rules and associated enforcement exemption criteria
already provide an additional regulatory incentive for resolving
excess emission problems as quickly as possible, and that the
requirement for corrective action within 24 hours is therefore not
needed in the rule. BCCA-AG and Lyondell further commented
that the 24-hour corrective action provision is unnecessary be-
cause, even in the absence of such a provision, an owner or
operator would be under a continuing obligation to stop violat-
ing the limit as soon as possible, and that the 24-hour provision
merely serves to enable the commission to cite a separate vio-
lation for the same underlying activity.
The response to the previous comment is also applicable to this
comment.
ALTERNATE CONTROL REQUIREMENTS
HRVOC Vent Gas Control
§115.723
Dow and TCC stated that they appreciate that the alternate
control standard in §115.723 allows existing control devices
to operate with efficiencies of 95%, but suggested that a limit
of 90% is more justifiable. Dow stated that several of the
existing rules that will be impacted by Subchapter H currently
require only 90% controls, including §§115.121(a)(1), 115.162,
and 115.312(a)(2), all referenced in §115.722(c). ExxonMobil
and TxOGA stated that under §115.723(1), the commission
proposed that a control device approved under an ARACT must
operate at its maximum efficiency. ExxonMobil stated that the

regulated community cannot design and install emission control
equipment that exceeds the minimum requirements of state and
federal rules to ensure operation within emission restrictions,
if each piece of equipment must be operated at maximum
efficiency. ExxonMobil and TxOGA suggested the maximum
efficiency phrase be replaced with the phrase "operating
properly." BCCA-AG, ExxonMobil, and Lyondell recommended
that the commission add a provision that vents controlled
to MACT standards are approved as meeting the alternate
control requirements. BCCA-AG and Lyondell stated that the
level of emission control required by MACT standards will
likely exceed the level required by the proposed rule and such
sources should not be subject to both standards. Sierra-Lone
Star expressed concern that the commission did not publish
in the rules the criteria that will be required for determining
"economic reasonableness." Sierra-Lone Star’s concern is
that without such published criteria being subjected to public
scrutiny, the commission might not be consistent in determining
and concluding when this level of cost is triggered. Sierra-Lone
Star requested that the commission publish the alternate control
requirement criteria that will be used in this determination in this
rule.
As noted earlier in this preamble, §117.723 has been withdrawn.
Therefore, the commission has made no changes in response to
the comments.
HRVOC Cooling Towers
§115.763
TCC suggested changes in the wording in §115.763, relating to
Alternate Control Requirements, to make the section consistent
with TCC’s related comments on other sections.
As noted earlier in this preamble, §117.763 has been withdrawn.
Therefore, the commission has made no changes in response to
the comments.
PROCEDURES AND SCHEDULE FOR LEAK REPAIR AND
FOLLOW-UP
Fugitive Emissions
Delay of Repair/Shutdown List
§115.352(2)
Phillips stated that the delay of repair requirements are unduly re-
strictive. Phillips suggested that the commission should contem-
plate unplanned unit shutdowns for equipment leak repair only
on a case-by-case basis after thorough consideration of all the
ramifications and resultant environmental impact.
The commission has revised the delay of repair requirements in
response to a variety of comments, as described elsewhere in
this preamble, and believes that the revised requirements are
reasonable and necessary. The commission agrees that un-
planned unit shutdowns should be contemplated on a case-by-
case basis with appropriate consideration given to the ramifica-
tions and resultant environmental impact.
OxyChem stated that when given the opportunity to plan a shut-
down, it can minimize emissions to the environment and cited
as an example a planned shutdown in one of its units which re-
sulted in only 12 pounds of total VOC emissions over the course
of several days. OxyChem stated that some relief should be
given to those units that have components which may be leak-
ing at rate greater than that which would be experienced dur-
ing a shutdown, particularly for those owners and operators who
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actively and aggressively minimize shutdown emissions. Oxy-
Chem recommended that difficult-to- repair components (those
that are typically scheduled for repair during a turnaround) for
which emissions would be greater than a shutdown event be re-
paired at the next scheduled shutdown provided that "extraor-
dinary efforts" to repair the component have taken place. Oxy-
Chem stated that extraordinary efforts may include, but are not
limited to, non-routine leak prevention methods, and that extra-
ordinary efforts will need to be undertaken within seven days of
the component being place on the shutdown list.
The commission agrees that §115.352(2) should include an in-
centive for owners and operators who actively go above and be-
yond the current leak repair requirements. Consequently, the
commission has added a new §115.352(2)(A)(iii) which provides
an alternative to documenting that the total cumulative mass
emissions from leaking components in the unit for which delay
of repair is sought are less than the mass emissions resulting
from shutdown of the unit. The new §115.352(2)(A)(iii) is based
upon §115.782(b)(2)(A)(i), which is described later in this pream-
ble, and specifies that delay of repair is allowed for each leaking
component for which the owner or operator has chosen to un-
dertake "extraordinary efforts" (e.g., sealant injection) to repair
the leak. For leaks detected over 10,000 ppmv, extraordinary
efforts shall be undertaken within seven days of the valve being
placed on the shutdown list; however, the owner or operator may
keep the leaking valve on the shutdown list only after two unsuc-
cessful attempts to repair a leaking valve through extraordinary
efforts, provided that the second extraordinary effort attempt is
made within 15 days of the first extraordinary effort attempt. For
all other leaks, extraordinary efforts shall be undertaken within
15 days of the valve being placed on the shutdown list, and a
second extraordinary effort attempt is not required. The com-
mission emphasizes that the extraordinary efforts are an option,
not a requirement, in §115.352(2)(A)(iii).
§115.352(2)(A)
Air Products requested that the commission clarify
§115.352(2)(A) to state whether "emissions" to be evalu-
ated include only the material leaking or all air contaminants. Air
Products questioned whether the amount of VOC leaking from
a valve (or valves) is to be compared only to VOC emissions
during the unit shutdown and start-up, or compared to all
emissions from a unit shutdown and start-up (i.e. NOx, carbon
monoxide (CO), etc.).
Section 115.352(2)(A) specifies that repair may be delayed until
the next shutdown if the repair of a component within 15 days
after the leak is detected would require a unit shutdown "which
would create more emissions than the repair would eliminate."
Because §115.352(2)(A) specifies that the comparison of shut-
down emissions is to the emissions from the leaking component,
and a component that is subject to §115.352 will be emitting VOC
if the component is leaking, then it is a direct reading of the rule
that only VOC emissions are included in the comparison.
Dow stated that the commission should allow repair attempts
while the component is on delay of repair, but prior to the
expected date of shut down. Dow stated that the commission
should consider adding an additional delay of repair reason
consistent with HON Subpart H (40 CFR §63.171(a)), NSPS
Subpart VV (40 CFR §60.482-9(a)), and NESHAP V (40 CFR
§61.242-10(a)), as these rules were amended on December
14, 2000. Dow stated that each of these rules includes the
following delay of repair reason: "Delay of repair of equipment
for which leaks have been detected is allowed if the repair

within 15 days after the leak is detected is technically infeasible
without a process unit shutdown. Repair shall occur by the end
of the next process unit shutdown." (Dow’s emphasis supplied.)
Dow stated that the preamble to the CAR provides explanation
as to why this clarification was made (63 FR 57776) as follows:
"The CAR clarified language dealing with repair of leaks. Leaks
must be repaired within 15 days of detection, unless the leak
qualifies for delay of repair. Provisions in all three referencing
subparts (NSPS VV, NESHAP V, HON Subpart H) allow for
delay of repair ". . . if the repair is technically infeasible without a
process unit shutdown." This language potentially discourages
any attempts at repair between the 15th day after detection and
the next process unit shutdown, since a successful repair within
that period would then disqualify one from the original delay of
repair. Some equipment leaks legitimately qualify for delay of
repair, yet they can be repaired after the 15-day repair deadline
and before the next process unit shutdown. These repairs can
be effected by continued repeat attempts over time until the leak
is repaired. In order to eliminate the potential disincentive to
attempt repair of leaks after the 15th day, the CAR revises the
wording of this provision to state that delay of repair is allowed
if repair "within 15 days after a leak is detected" is technically
infeasible without a process shutdown."
The commission agrees and has revised §115.352(2)(A) and
§115.782(c)(1)(B) accordingly.
§115.352(2)(A)(i)
ATOFINA agreed with the concept of qualifying components for
a shutdown list, but disagreed that the owner must submit docu-
mentation to the Office of Compliance and Enforcement within 30
days after the leak is detected. ATOFINA stated that historically,
it places approximately 150 components on the shutdown list ev-
ery quarter, and that notification for each component placed on
the shutdown list is impracticable. ATOFINA stated that because
of the quantity of notices the commission would receive from reg-
ulated sites, it is unlikely that the commission has the necessary
manpower or resources to review and comment on notification.
ATOFINA suggested that component records for the shutdown
list be maintained on site. BCCA-AG, Dow, ExxonMobil, Lyon-
dell, and TCC expressed similar concerns and stated that if the
commission chooses to revise the delay of repair (DOR) process
so as to require prior agency action on DOR requests, such ac-
tion should be taken by the executive director, and not by Engi-
neering Services. DuPont and Goodyear-Beaumont disagreed
with the requirement that notification be submitted within 30 days
regarding a leak. DuPont stated that in some operating areas,
it may take over 30 days to complete all monitoring in that area,
such that if a leak is found on the first day that cannot be fixed
(i.e., requires a shutdown), then multiple reports would have to
be submitted. DuPont recommended that all such records be
kept on-site available for inspector review during routine inspec-
tions and that no submittals be required. Goodyear-Houston and
TxOGA likewise stated that no submittals should be required.
The commission agrees and has revised §115.352(2)(A)(i) to re-
quire that the owner or operator maintain, and make available
upon request, DOR documentation to authorized representa-
tives of EPA, the executive director, appropriate regional office,
and any local air pollution control agency having jurisdiction.
BCCA-AG and Lyondell noted that §115.352(2) requires each
leaking component to be repaired within 15 days, but allows
owners and operators to submit DOR calculations under
§115.352(2)(A)(i) within 30 days. BCCA-AG stated that the
proposal should be revised to make clear that DOR is allowed
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from the end of the initial 15-day deadline until the commission
rejects a DOR request.
Because the revision to §115.352(2)(A)(i) in response to the pre-
vious comment changed the DOR submittal requirement to a
record maintenance requirement, there is no inconsistency with
the 15-day repair requirement. Therefore, the commission has
made no change in response to the comment.
BCCA-AG, Dow, ExxonMobil, Lyondell, TCC, and TxOGA
recommended that DOR emissions be calculated and reported
quarterly, within 30 days of the end of the monitoring quarter.
BCCA-AG, Dow, ExxonMobil, Lyondell, TCC, and TxOGA stated
that those cumulative emissions would then be compared to the
emissions that are projected by the owner or operator to result
from a complete unit shutdown and subsequent startup, and
that an unplanned shutdown would then have to be scheduled
within the next six months if the DOR emissions are greater than
the shutdown/startup emissions. BCCA-AG, Dow, ExxonMobil,
Lyondell, TCC, and TxOGA stated that records would be kept
documenting the evaluation of emissions from DORs and
comparing them to shutdown/startup emissions.
As noted in the response to the previous comment, the commis-
sion has revised §115.352(2)(A)(i) to require that the owner or
operator maintain, and make available upon request, DOR doc-
umentation to authorized representatives of EPA, the executive
director, appropriate regional office, and any local air pollution
control agency having jurisdiction. Therefore, the commission
has made no change in response to the comments.
§115.352(2)(A)(i)(II)
Dow, EnRUD, and Goodyear-Beaumont commented on
§115.352(2)(A)(i)(II), which references the mass emissions
sampling method ("bagging") of the EPA guidance document
"Protocol for Equipment Leak Emission Estimates," Chapter
4, Mass Emission Sampling (EPA-453/R-95-017, November
1995). Dow, EnRUD, and Goodyear-Beaumont stated that
bagging is an intensive and costly task. Goodyear-Beaumont
suggested that fugitive emission factors from the commis-
sion’s "Air Permit Technical Guidance for Chemical Sources:
Equipment Leak Fugitives" (October 2000) should be allowed
in lieu of bagging. Dow recommended using the methods in
the EPA guidance document "Protocol for Equipment Leak
Emission Estimates," EPA Correlation Approach in Section
2.3.3 or the Mass Emission Sampling approach in Chapter 4
(EPA-453/R-95-017, November 1995).
The commission agrees that bagging is an intensive and costly
task, and has revised §115.352(2)(A)(i)(II) to give owners and
operators the choice of using either bagging or the correlation
equations to estimate the mass emissions from leaking compo-
nents.
Dow and Goodyear-Beaumont suggested that
§115.352(2)(A)(i)(II) be revised to clarify that leaking
compounds for which delay of repair is not being sought and
which will be repaired such that they will not leak until the next
shutdown are not included in the calculation as if they will
leak until the next shutdown.
The commission agrees and has added the wording "for which
delay of repair is sought" after "each leaking component in the
unit."
§115.352(2)(A)(i)(III)

Goodyear-Beaumont suggested that §115.352(2)(A)(i)(III) be re-
vised to clarify that leaking compounds for which delay of repair
is not being sought and which will be repaired such that they will
not leak until the next shutdown are not included in the calcu-
lation as if they will leak until the next shutdown. BCCA-AG,
Dow, ExxonMobil, Lyondell, and TCC likewise stated that the
DOR calculation should be clarified such that only the emissions
from leaking components that cannot be repaired without a unit
shutdown (and therefore, are candidates for DOR) should be in-
cluded in the DOR emissions calculation. BCCA-AG and Lyon-
dell stated that otherwise, owners and operators will have to re-
calculate DOR eligibility every time a new leaking component is
identified, which would render the DOR approval process wholly
unworkable because many large facilities include over 200,000
components and fugitive monitoring is conducted almost daily.
The commission agrees and has added the wording "in the unit
for which delay of repair is sought" after "each leaking com-
ponent." The commission has made corresponding revisions to
§115.352(2)(A)(i)(IV) and (ii).
ATOFINA stated that refineries and certain petrochemical plants
have incorporated scheduled shutdowns into their operating
schedule, but that many petrochemical facilities have no need
to schedule shutdowns. ATOFINA commented that as an
example, polyethylene and polypropylene plants have no need
to schedule shutdowns every four years, because shutdowns at
these facilities occur as a result of economics and/or technical
problems. As a result, ATOFINA stated that attempting to
estimate emissions between the date a leak is discovered and
the next unit shutdown is not possible.
The commission agrees and has deleted the reference to the
next scheduled shutdown in §115.352(2)(A)(i)(III).
BCCA-AG, Dow, ExxonMobil, Lyondell, TCC, and TxOGA stated
that leaking components are not necessarily leaking at the rate
previously detected. BCCA-AG, ExxonMobil, and Lyondell as-
serted that assuming leaking components are leaking at the rate
detected since the last monitoring event will overestimate emis-
sions. BCCA-AG, Dow, ExxonMobil, Lyondell, TCC, and TxOGA
stated that it should be assumed that the component has been
leaking at the average of the current rate and the previous rate
over the number of days since the last time the component was
monitored. DuPont stated that the date that a component was
discovered to be leaking should be considered the starting date.
The commenters also stated that leaking components can in-
crease or decrease leak rates, and even drop below the thresh-
old defined as leaking without any repairs being made.
The commission agrees and has revised §115.352(2)(A)(i)(III)
accordingly.
§115.352(2)(A)(ii)
ATOFINA, BCCA-AG, Dow, ExxonMobil, DuPont, Lyondell, TCC,
and TxOGA commented on §115.352(2)(A)(ii) and stated that
requiring unit shutdowns to be triggered when emissions from
leaking components approach 50% of the emissions resulting
from a shutdown has the potential to increase emissions. Conse-
quently, ATOFINA, BCCA-AG, Dow, ExxonMobil, Lyondell, TCC,
and TxOGA suggested that shutdown be required only when
emissions from leaking components equal the emissions that
would result from a shutdown, while DuPont stated that the com-
mission should allow flexibility in a facility selecting an appropri-
ate factor based on its shutdown plans. BCCA-AG and Lyon-
dell asserted that repeated startup/shutdown cycling of units will
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shorten the life spans of seals in some components and thus re-
sult in increased emissions. ExxonMobil stated that inflexibility in
mandating shutdown for repairs could cause shutdowns during
peak ozone season, and that the unit shutdown could be better
scheduled outside the peak ozone season and thereby decrease
the likelihood that the shutdown will contribute to an ozone ex-
ceedance. BCCA-AG and Lyondell stated that the DOR calcu-
lation should recognize this by ensuring that it does not result in
frequent shutdowns and start-ups. TCC stated that only DOR
components should be included in the calculation. BCCA-AG,
Dow, ExxonMobil, Lyondell, TCC, and TxOGA also stated that
startup emissions should be included in the calculation and that
§115.352(2)(A)(i)(I) and (ii) should be revised accordingly.
The commission agrees and has revised §115.352(2)(A)(ii) ac-
cordingly. The commission notes that the rules specifying that
only shutdown emissions are included in the calculation became
effective on August 22, 1980. The commission does not be-
lieve that it is appropriate to relax the requirement to also include
startup emissions because the current shutdown-only calcula-
tion has been in place for over 22 years and has been approved
by EPA in that configuration. The suggested change could jeop-
ardize EPA approval.
Rohm & Haas stated that §115.352(2)(A)(ii) stipulates that re-
pair may be delayed if "the total cumulative mass emissions from
leaking components in the unit as determined in subclause (IV)
of this clause are less than 50% of the mass emissions resulting
from shutdown of the unit as determined in subclause (IV) of this
clause." Similarly, §115.782(c)(1)(B) allows that "if the repair of
a component would require a unit shutdown which would create
more emissions than the repair would eliminate, the repair may
be delayed until the next shutdown." Rohm & Haas suggested
that these requirements should be modified to include a provi-
sion to delay repairs based on a de minimis amount of leaking
components, similar to those presented in §115.782(e)(3)(B).
As discussed later in this preamble, the commission has deleted
§115.782(e)(3)(B). The commission believes that the revisions
it has made to §115.352(2) render moot the potential need for
a provision to delay repairs based on a de minimis amount of
leaking components. Therefore, the commission has made no
changes in response to the comment.
§115.352(2)(A)(iii)
Dow, DuPont, ExxonMobil, and TCC recommended that
§115.352(2)(A)(iii) not be adopted and stated that a large
shutdown could involve placing hundreds of components on
a shutdown list for approval during any one year. DuPont
stated that submitting this information for review and approval
is time-consuming and of little benefit, and that such data is
available for review by inspectors at the facility at any time.
BCCA-AG, Dow, ExxonMobil, and Lyondell stated that the
30 days allotted for shutdown upon DOR disapproval under
§115.352(2)(A)(iii)(III) is too short. BCCA- AG, Dow, ExxonMo-
bil, and Lyondell stated that planning for a safe unit shutdown
and startup takes more than 30 days and usually requires at
least six months of detailed planning. BCCA-AG, Dow, and
Lyondell suggested that the provision should be revised to
require a shutdown within six months of the disapproval of DOR.
As noted in the response to comments on §115.352(2)(A)(i),
the commission revised §115.352(2)(A)(i) to require that the
owner or operator maintain DOR documentation and make
it available upon request. For consistency with the revised

§115.352(2)(A)(i), the commission has deleted the proposed
§115.352(2)(A)(iii).
§115.352(2)(B)
Sierra-Houston and Sierra-Lone Star supported the requirement
in §115.352(2)(B) that each component for which repair has
been delayed must be repaired at the next unit shutdown.
The commission appreciates the support. The commission has
revised §115.352(2)(B) to specify an additional 15 days to initiate
a process unit shutdown after comparison of the calculations of
the process unit leaking component emissions to the shutdown
emissions. A company will not know if a shutdown is triggered
until it updates the calculation after each day of monitoring. Be-
cause a monitored concentration can change after an attempt at
repair and the rule was allowing seven days to enter hand data,
15 extra days (from the date the leaks are found, not when the
company makes the calculation) was selected because it fit with
that time frame. The commission’s expectation is that no process
unit shutdowns will be required under the revised §115.352(2)(B)
because companies will find it more desirable to make extraor-
dinary efforts at repairing leaks.
§115.352(2)(C)
Sierra-Houston and Sierra-Lone Star supported the proposed
§115.352(2)(C), which specifies that DOR beyond a unit shut-
down is allowed for a component that is isolated from the process
and does not remain in VOC service.
The commission appreciates the support.
§115.352(2)(D)
DuPont commented on the proposed §115.352(2)(D), which
specifies that valves which can be repaired without purging
and/or cleaning the line may not be placed on the shutdown list.
DuPont stated that it will not repair lines and/or components that
have not been adequately cleared due to safety concerns, and
recommended deletion of §115.352(2)(D).
The commission appreciates DuPont’s concerns and has added
the modifier "safely" before "repaired" in §115.352(2)(D). The
commission also replaced "purging and/or cleaning the line" with
"a unit shutdown" and "valves" with "components" to clarify the
intent. As an example, pumps may operate in tandem, one in
service with the other serving as a spare, and in such cases a
leaking seal can be repaired without the need for a unit shut-
down.
Monitoring of repaired components after startup
§115.352(2)(E) and §115.781(b)(4)
Air Products, BCCA-AG, Dow, DuPont, Ethyl, ExxonMobil,
Lyondell, OxyChem, TCC, and TxOGA noted that the proposed
§115.352(2)(E) and §115.781(b)(4) require that all compo-
nents opened or repaired during a shutdown be re-monitored
within seven days after startup. BCCA-AG, Dow, ExxonMobil,
Lyondell, OxyChem, TCC, and TxOGA stated that following
an extensive unit shutdown, there typically would be a very
large number of components subject to this requirement, and
that monitoring all of these components within seven days is
impractical and would require a substantial increase in monitor-
ing personnel. BCCA-AG, ExxonMobil, Lyondell, and TxOGA
suggested that 60 days be allowed for the required monitoring
of repaired components after startup, with ExxonMobil and
TxOGA suggesting a full quarter as an alternative. ExxonMobil
also suggested 30 days. OxyChem suggested that 90 days
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be allowed for the required monitoring of repaired components
after startup, while TCC suggested that monitoring occur at
the next monitoring period. Dow suggested allowing 30 days
or until the next monitoring period, whichever occurs first.
BCCA-AG and Lyondell stated that it should be clarified that
only those components identified in §115.354(4) are subject to
re-monitoring. DuPont, Goodyear-Beaumont, and OxyChem
stated that only components opened during a shutdown for
repair of a leak should be subject to re-monitoring. Dow and
DuPont stated that it is extremely difficult to determine which
components might have been disturbed following a shutdown
and that the entire unit would likely have to be monitored,
which could not be accomplished in seven days. DuPont
recommended deletion of the phrase "within seven days after
startup is completed following the shutdown." Air Products also
stated a belief that seven days is not a reasonable time period to
recheck components that were repaired or opened. Air Products
stated that in some cases there are certain areas with restricted
access until the start-up is complete which could take several
days, and in other cases, the individuals who would normally
conduct the monitoring are occupied with activities associated
with the completion of the turnaround and are not available
for monitoring. Air Products stated that monitoring during
the next scheduled monitoring period should be adequate.
Ethyl opposed the proposed requirement to monitor repaired
components within seven days after a startup of a repaired
component in the LDAR program for smaller specialty chemical
plants such as the Ethyl Houston Plant. Ethyl stated that the
Ethyl Houston Lubricant Additives Plant is rather new, has small
line sizes, handles materials with heavy vapor pressures, and
operates under low pressure, mainly on a batch basis, and that
an experienced and qualified contract third-party firm conducts
LDAR monitoring for 3,000 - 4,000 components quarterly. Ethyl
stated that the plant averages one to two leaking components
per quarter at the 500 ppm leak level, which are immediately
repaired and re-monitored within hours of discovery, certainly
within a few days. Ethyl stated that, in contrast to refineries
and ethylene plants, there is no such thing as delayed repairs
and leak lists. Therefore, Ethyl stated that continued quarterly
emission monitoring is sufficient to detect VOC and the even
heavier HRVOC leaks, and repair occurs on a timely basis.
Ethyl stated that monitoring within seven days of a small repair
would require the special call out of the third-party contractor
to monitor for such trivial repairs as the replacement of a
pressure gauge or two-inch valve. Ethyl stated that alternatively,
it would have to purchase equipment and train personnel for
the additional seven-day monitoring, which would likewise be
costly, with no significant reduction in VOC emissions. Ethyl
stated that several years of LDAR monitoring data provide proof
of the sufficiency of the current approach, and asserted that
continued routine visual and odor monitoring by operation and
maintenance personnel is sufficient to assure no significant
HRVOC emissions following line breaks from smaller specialty
chemical plants that operate similarly to Ethyl.
The commission has revised the monitoring schedule in
§115.352(2)(E) and §115.781(b)(4) from seven days to 30 days
or until the next monitoring period, whichever occurs first. In
addition, the commission has clarified that only components
opened during a shutdown for repair of a leak are subject to
re-monitoring because these components are more likely to be
leaking upon startup than components which were not opened
during a shutdown.

BCCA-AG and Lyondell stated that the phrase "opened or re-
paired" should be clarified to mean "disturbed" in §115.352(2)(E)
and §115.781(b)(4) because the term "opened" may be broader
than intended. BCCA-AG and Lyondell recommended the use
of the term "disturbed," which is drawn from the SOCMI HON
and is familiar to industry. DuPont stated that the word "opened"
could likely double or triple the monitoring requirements after
startup and recommended deletion of the word "opened." Oxy-
Chem suggested the use of the term "repaired or disturbed" in-
stead of "opened or repaired," while TCC suggested use of the
term "repaired."
The commission has replaced the phrase "that have been
opened or repaired" with "for which a repair attempt was
made," in reference to a repair attempt in §115.352(2)(E) and
§115.781(b)(4) in order to clarify the intent. The commission
believes that "repair attempt" will be more easily understood
than "disturbed."
§115.352(2)(F)
Sierra-Houston and Sierra-Lone Star supported the requirement
in §115.353(2)(F) that components be monitored even if on the
shutdown list. DuPont stated that components should be taken
off the shutdown list if they quit leaking while on the shutdown
list (i.e., pass remonitoring). DuPont stated that an example is
a compressor which routinely settles after a few weeks of run
time following a shutdown, which it believed should not have to
be monitored as a leaking component until the next shutdown.
Dow stated that §115.353(2)(F) and §115.782(c)(3) should be
deleted. Dow stated that this requirement is unnecessary and
will inevitably result in additional issues that must be resolved.
Dow stated that most fugitive emissions database management
software programs do not currently allow for delay of repair items
to be downloaded with the routine monitoring. Dow also stated
that if the subsequent monitoring reading while the component is
on the shutdown list is different than the original reading, there is
the question of which reading should be used for emission calcu-
lating purposes. Dow also stated that the commission will need
to provide additional guidance on what to do if the component is
no longer shown to be leaking upon re-monitoring.
The commission agrees with Dow and has deleted
§115.353(2)(F) and §115.782(c)(3).
§115.352(8)
The commission has revised §115.352(8) to clarify the require-
ments for leak testing of new and reworked connections.
§115.782(b)
ATOFINA expressed concern that the proposed §115.782(b),
which specifies that a first attempt to repair a leaking component
must be made within 24 hours after the leak is detected and
the leaking component repaired within 15 calendar days, will
severely complicate its current monitoring program. ATOFINA
stated that currently, the monitoring technician begins rounds
early in the morning and submits findings to the maintenance
staff at the end of each day. ATOFINA stated that if a leaking
component is found early in the technician’s rounds, a work
order may not be written until the end of the day, resulting
in as much as a ten-hour delay before maintenance is even
notified. ATOFINA also stated that most maintenance work
is completed during normal business hours, resulting in work
orders being submitted as the maintenance staff is leaving for
the day. ATOFINA stated that without significant changes in its
monitoring program and work order system, there is a potential
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that maintenance staff would not receive a first attempt of repair
work order within 24 hours of the leak’s discovery, thus making
it impossible to make the first attempt in the proposed allotted
time. ATOFINA also stated that its technicians are required
to monitor 400 - 600 components each day and its current
system allows each technician to efficiently focus on monitor-
ing components without interruptions. ATOFINA questioned
whether interrupting a technician’s rounds for each insignificant
component leak (> 500 ppmv but < 10,000 ppmv) is justified,
because each interruption potentially results in significant
delays. ATOFINA suggested that components that are found to
have insignificant leaks should remain on a five-day first attempt
to repair schedule. ATOFINA agreed that if a component is
found to have a significant leak of greater than 10,000 ppmv, the
technician should contact maintenance immediately and the first
attempt to repair should be made within 24 hours. BCCA-AG,
Dow, DuPont, ExxonMobil, Goodyear-Houston, Lyondell, TCC,
and TxOGA expressed similar concerns. BCCA-AG, Exxon-
Mobil, Goodyear-Houston, Lyondell, and TxOGA suggested
that the first attempt of repair be required by the next business
day following a leak detected at over 10,000 ppmv, and within
five days for all other leaks. DuPont suggested that leaks be
prioritized according to severity, with repair required in three to
five days at a minimum. TCC suggested that the first attempt
of repair be required within three days following a leak detected
at over 50,000 ppmv, and within five days for all other leaks.
Dow suggested that the first attempt of repair be required by
five days (i.e., the current requirement) but no less than the next
business day. As an alternative, Dow suggested that leaks be
prioritized according to severity as follows: for leaks detected
over 10,000 ppmv, a first attempt at repair required by the next
business day and repair required no later than seven calendar
days after the leak is detected; and for all other leaks, the
currently-required first attempt at repair within five days and
repair within 15 calendar days after the leak is detected.
The commission agrees that it is appropriate and logical to prior-
itize leaks according to severity, such that the components with
the higher leak rates are addressed before components with
smaller leaks. The commission has reviewed the various op-
tions and revised §115.782(b) to require a first attempt at re-
pair within one business day for leaks over 10,000 ppmv, with
repair required no later than seven calendar days after the leak
is detected. For leaks of no more than 10,000 ppmv, the com-
mission revised §115.782(b) to require a first attempt at repair
within five days, with repair required no later than 15 calendar
days after the leak is detected. The commission selected this
tiered approach in order to balance the implementation of an
effective control strategy for repairing leaking components in a
timely manner against concern that a significantly more aggres-
sive schedule will be difficult or impractical to implement for the
reasons cited by the commenters.
Dow stated that the commission should clarify that if action
is taken to repair leaks within the specified time, failure of
that action to successfully repair the leak is not a violation.
Dow suggested that the following language be added as new
§115.352(2)(G) and §115.782(e)(5): "In all cases where the
provisions of Chapter 115 require an owner or operator to
repair leaks by a specified time after the leak is detected, it is a
violation of Chapter 115 to fail to take action to repair the leaks
within the specified time. If action is taken to repair the leaks
within the specified time, failure of that action to successfully
repair the leak is not a violation of Chapter 115. However, if
the repairs are unsuccessful, a leak is detected and the owner

or operator shall take further action as required by applicable
provisions of Chapter 115."
The commission does not believe that the suggested language
is necessary. The rules already specify the action to be taken
if a leak is detected, as well as the steps to be taken if the first
attempt to repair the leak is unsuccessful. Failure to comply with
the rules clearly represents a violation. The commission does
not believe it is necessary or appropriate to specify in the rules
that compliance with the rules does not represent a violation.
§115.782(c)(1)(A) and (2)(B)
TxOGA stated that "VOC" should be changed to "HRVOC" in
§115.782(c)(1)(A) and (2)(B).
The commission agrees and has revised §115.782(c)(1)(A) and
(2)(B) accordingly.
§115.782(c)(1)(B)(ii)
BCCA-AG, DuPont, ExxonMobil, Lyondell, and TxOGA stated
that the four-year limit for repair or replacement of components
on the DOR list in proposed §115.782(c)(1)(B)(ii) should be
deleted. BCCA-AG and Lyondell stated that many major
shutdowns occur from five to eight years apart and that an
appropriate DOR calculation will account for the continued
emissions from the leaking component until the next scheduled
shutdown, whenever that occurs. ExxonMobil and TxOGA
expressed similar concerns.
The commission agrees that the four-year limit should be deleted
and has revised §115.782(c)(1)(B)(ii) accordingly.
Extraordinary Efforts
§115.782(c)(2)(A)
ATOFINA, BCCA-AG, Dow, ExxonMobil, Lyondell, TCC, and
TxOGA noted that the proposed rules require that "extraordinary
efforts" be made for valves (other than PRVs and automatic
control valves) which are found to be leaking. ATOFINA,
BCCA-AG, Dow, Lyondell, and TxOGA stated that extraordinary
efforts should be made on valves that are found to be significant
leakers (>10,000 ppmv). TCC stated that extraordinary efforts
should be made on valves that are leaking at >50,000 ppmv.
TCC also stated that extraordinary efforts should be required
for valves that are leaking at >10,000 ppmv and have been
on the DOR list for three years or more. ATOFINA stated that
extraordinary efforts should be limited to significant leakers
while valves with insignificant leak rates should be exempt from
extraordinary efforts. TCC stated that sealant injection may
not be appropriate in certain cases like high pressure service.
BCCA-AG, Dow, and Lyondell stated that the requirement for
extraordinary efforts should be tied to the 15 pounds per day
mass emissions rate proposed in §115.782(e)(3)(C). BCCA-AG,
Dow, and Lyondell also stated that an owner or operator should
be able to exempt certain valves from the requirement to
make extraordinary efforts upon a demonstration that such
efforts would upset or contaminate the process. BCCA-AG,
Dow, and Lyondell stated that the time frame for the second
attempt should be extended to 15 days to allow time to evaluate
alternative extraordinary efforts. ExxonMobil and TxOGA stated
that the four-year limit of §115.782(c)(2)(A) should be deleted
for the reasons given in the ExxonMobil and TxOGA comments
on §115.782(c)(1)(B)(ii). Similarly, TCC recommended that the
four-year limit of §115.782(c)(2)(A) be deleted. ExxonMobil
commented that pumps are often spared and can be fixed
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without shutdown, but compressors are seldom spared and
shutdown is usually required to fix compressor leaks.
The commission disagrees with TCC’s suggestion that extraordi-
nary efforts be limited to valves that are leaking at >10,000 ppmv
and have been on the DOR list for three years or more because
it would allow leaks to continue unabated for three years before
the extraordinary effort would be required. Under TCC’s sug-
gestion, the cost for the extraordinary effort would be the same,
but an additional three years’ worth of emissions would occur
that could have been prevented had the extraordinary effort been
made three years earlier. The commission also disagrees with
the suggestion that extraordinary efforts should be required only
if the valve’s mass emissions rate exceeds 15 pounds per day.
Such a cutoff would allow over 2.7 tpy of emissions without re-
pair. Because units can often operate five to ten years between
shutdowns, a 15 pounds per day cutoff could cumulatively result
in 13.7 to 27.4 tons of uncontrolled emissions before the leak is
repaired or the component is replaced.
The commission agrees with the commenters’ suggestion that
more attention be focused on valves that are found to be signifi-
cant leakers (>10,000 ppmv), and has revised §115.782(c)(2)(A)
to require that the first extraordinary effort be made within seven
days of the valve being placed on the shutdown list. The com-
mission believes that it is appropriate to require a second attempt
to repair a leaking valve through extraordinary efforts for signifi-
cant leakers, given the low cost ($100 - $150 per valve) and the
potential that a leak can be stopped that otherwise could con-
tinue for five or even ten years. The commission agrees that
15 days should be allowed for the second attempt at extraor-
dinary efforts to stop a leak and has revised §115.782(c)(2)(A)
accordingly. For leaks of 10,000 ppmv or less, the commission
has revised §115.782(c)(2)(A) to require that an extraordinary
effort be made within 15 days of the valve being placed on the
shutdown list, with no second attempt to repair a leaking valve
through extraordinary efforts required. In addition, the commis-
sion has changed "repair" to "repair or replacement" because
both methods may be used to correct a component for which
repair has been delayed until the next shutdown. The com-
mission agrees that the four-year limit should be deleted and
has revised §115.782(c)(2)(A) accordingly. Concerning TCC’s
comment that sealant injection may not be appropriate in cer-
tain cases like high pressure service, the commission notes that
§115.782(c)(2)(A)(ii) provides an exception to the extraordinary
efforts requirement if the owner or operator documents that there
is a safety, mechanical, or major environmental concern posed
by repairing the leak by using extraordinary efforts.
§115.782(c)(2)(A)(i)
Dow, TCC, and TxOGA requested that the requirement for a sec-
ond "extraordinary effort" to repair a valve be deleted. TxOGA
asserted that a valve that does not respond to a first repair such
as sealant injection is not likely to respond to a second. Dow
stated that if the second extraordinary effort requirement is re-
tained, the time frame for the second attempt should be extended
to 15 calendar days from the first extraordinary effort attempt to
allow time to evaluate alternative extraordinary means.
The commission disagrees that the requirement for a second "ex-
traordinary effort" to repair a valve should be deleted. However,
the commission agrees that the time frame for the second at-
tempt should be extended to 15 calendar days from the first ex-
traordinary effort attempt and has revised §115.782(c)(2)(A)(i)
accordingly. The commission believes that it is appropriate to

retain the second "extraordinary effort" because the cost is min-
imal ($100 - $150 per valve), in some cases a second attempt
is needed to successfully stop a leak, and the second attempt
may stop a leak that otherwise could continue for five or even
ten years.
§115.782(c)(2)(A)(ii)
ExxonMobil and TxOGA stated that §115.782(c)(2)(A)(ii) does
not specify how long an operator has to comply by other means
if the Engineering Services Team does not approve the reason
given for not using "extraordinary efforts" on valves. ExxonMobil
and TxOGA stated that the seven/seven days for using "extra-
ordinary efforts" may have already passed by the time the de-
cision is made. ExxonMobil and TxOGA also asserted that the
commission should not be in the business of deciding what is a
justified safety concern. TCC expressed similar concerns.
The commission agrees and has revised §115.782(c)(2)(A)(ii) to
require that the owner or operator maintain, and make available
upon request, documentation to authorized representatives of
EPA, the executive director, the appropriate regional office, and
any local air pollution control agency having jurisdiction.
§115.782(c)(3)
Sierra-Houston and Sierra-Lone Star supported §115.782(c)(3),
which requires that shutdown list components must bemonitored
until they have been repaired.
The commission appreciates the support. However, as noted
earlier in this preamble in the discussion about §115.353(2)(F),
the commission deleted §115.353(2)(F) and §115.782(c)(3).
§115.782(d)
Dow, DuPont, ExxonMobil, OxyChem, TCC, and TxOGA
expressed similar concerns regarding §115.782(d) as they
expressed regarding §115.352(2)(E) and §115.781(b)(4). ATO-
FINA commented that the proposed §115.782(d)(2) requires
that if an attempt to repair a component during a unit shutdown
is unsuccessful, the unit shall be shut back down and the
component repaired or replaced. ATOFINA stated that in a
perfect world, all components can be repaired or replaced the
first time, but that experience suggests otherwise as newly
installed components sometimes leak upon start-up of a unit.
ATOFINA stated that as a result, even if reasonable efforts are
made to repair/replace leaking components, it can reasonably
be expected that a small percentage may still leak and that
requiring a unit to shutdown again to repair/replace a single
component will result in excess and unnecessary emissions
and is counterproductive to the goals of the proposed rules.
ATOFINA recommended the removal of this requirement.
BCCA-AG, Dow, DuPont, ExxonMobil, and Lyondell expressed
similar concerns. BCCA-AG and Lyondell stated that the
commission could require documentation of best-faith efforts
to repair the component to guard against components being
placed on the DOR list indefinitely, and that at the very least, the
commission should allow components to remain on the DOR
list despite one unsuccessful repair during shutdown.
Because the emissions from the shutdown would far outweigh
the emissions from the leaking component, the commission has
deleted §115.782(d)(2). Similarly, the commission has reevalu-
ated §115.782(d)(1) and deleted it due to concerns about the
reasonableness of the proposed requirement for monitoring
one day after startup. Because the remaining language in
§115.782(d) is redundant with §115.781(b)(4), the commission
has deleted §115.782(d).
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Limit on the number of components on a shutdown list
§115.782(e)
ExxonMobil and TxOGA commented on §115.782(e) and stated
that term "non-repairable" is misleading in that these compo-
nents are not unable to be repaired, but only require access or
methods that cannot be provided without shutdown. Dow and
TCC suggested that the HON definition (40 CFR §63.161) of
"non-repairable" be used as follows: "technically infeasible to re-
pair a piece of equipment from which a leak has been detected
without a process unit shutdown." Dow also suggested that au-
tomatic control valves be added to the exceptions in §115.782(e)
to be consistent with §115.782(c)(2).
The commission agrees that a definition of "non-repairable"
would be useful. However, as described later in this section of
the preamble in response to comments on §115.782(e)(3), the
commission has deleted §115.782(e) in its entirety.
§115.782(e)(1)
Dow, ExxonMobil, TCC, and TxOGA stated that replacement
should not be mandated because repair may still be a viable op-
tion.
The commission agrees that many components can be repaired
rather than replaced. However, as described later in this section
of the preamble in response to comments on §115.782(e)(3), the
commission has deleted §115.782(e) in its entirety.
Dow, ExxonMobil, TCC, and TxOGA stated that the four-year
limit of §115.782(e)(1) should be deleted for the reasons given
in their comments on §115.782(c)(1)(B)(ii).
The commission agrees with the commenters. However, as
described later in this section of the preamble in response to
comments on §115.782(e)(3), the commission has deleted
§115.782(e) in its entirety.
§115.782(e)(2)
ATOFINA, BCCA-AG, Dow, DuPont, Lyondell, TCC, and TxOGA
commented on §115.782(e)(2), which limits the percentage
of non-repairable leaking components at each unit. ATOFINA
stated that placing a limit on the number of components on a
shutdown list has the potential to actually increase emissions.
ATOFINA stated that an emissions increase can occur if the
majority of leaking components placed on a shutdown list are
insignificant leakers, because the required shutdown would
take place well before the emission reductions from repairing
the components approach the emissions resulting from a unit
shutdown. ATOFINA, BCCA-AG, Dow, and Lyondell suggested
that unit shutdowns be based upon mass emission rates only,
as determined by the use of EPA correlation equations. Dow,
DuPont, and TCC stated that a major chemical manufacturing
plant could have over 10,000 components and that the 25
component threshold is biased against complex operations.
Dow, DuPont, and TCC recommended deletion of the wording
"or 25 components, whichever is less," and that all facilities use
a percentage.
As described later in this section of the preamble in response
to comments on §115.782(e)(3), the commission has deleted
§115.782(e) in its entirety. Therefore, the commenters’ concerns
are moot.
§115.782(e)(3)

Dow, EnRUD, ExxonMobil, TCC, and TxOGA commented on the
proposed §115.782(e)(3). EnRUD suggested that as an alterna-
tive for Subchapter D, Division 3, the rule could instead specify
that the correlation equations are used to estimate emissions
if one "extraordinary effort at repair" is made, but that bagging
must be used to estimate emissions if no "extraordinary effort
at repair" is made. ExxonMobil and TxOGA asserted that the
emission limit values in §115.782(e)(3) have been reduced by
a factor of ten from Bay Area Air Quality Management District
(BAAQMD) Regulation 8, Rule 18, without any justification given.
TCC expressed similar concerns and recommended deletion of
the limits. EnRUD suggested that as an alternative, the rule
could instead require two "extraordinary efforts at repair," with
bagging required to estimate emissions for all components put
on the shutdown list or delay or repair, and seven days allowed to
repair each component having amass emission rate greater than
15 pounds per day. ExxonMobil and TxOGA stated that no rule
should set an individual or cumulative emission caps for DORs
that would cause more emission from shutdown and startup than
the repairs would reduce. ExxonMobil and TxOGA also stated
that the percentage calculations can only apply to existing units
with at least four quarters of data, and that new units would have
to be calculated based on initial data until additional quarters are
past. Dow and TCC suggested specifying that the correlation
equations are used to estimate emissions, rather than bagging
within seven days to estimate mass emissions. Dow also rec-
ommended changing the 15 pounds per day leak rate limit and
seven calendar day repair time limit in §115.782(e)(3)(C) to a
concentration limit (e.g. 10,000 ppmv). Dow further suggested
moving the requirement in §115.782(e)(3)(C) to §115.782(b).
The commission has reevaluated §115.782(e) and believes
that the "extraordinary effort" requirements specified in
§115.782(c)(2) will largely eliminate the need for limitations
on the number of non-repairable components specified in
§115.782(e). Because most leaking components are valves
and, based on recent information concerning a refinery in HGA
which demonstrated that the vast majority of those valves can
be repaired through "extraordinary efforts," the commission has
deleted §115.782(e).
EQUIPMENT STANDARDS
HRVOC Fugitive Emissions
§115.783
BP and TCC stated that the commission should set performance
standards rather than equipment standards. In particular, BP
stated that the commission should reconsider the proposed
equipment standards for process drains, flanges, heat ex-
changer heads, sight glasses, etc.
The commission has revised many of the proposed equipment
standards in the fugitive monitoring rules in response to com-
ments, as described elsewhere in this preamble. In general,
a performance standard for equipment leak sources, such as
pumps and valves, is not feasible. For example, even though
compressor seals can be equipped to release emissions into a
closed-vent system, measurement of these emissions is imprac-
tical, although the rules include a performance standard for the
control device to which the closed-vent system conveys emis-
sions. Except for those components for which standards can be
set at a specific concentration, the only method of measuring
emissions is total enclosure of individual components, collection
of emissions for a specified time period, and measurement of the

ADOPTED RULES January 3, 2003 28 TexReg 167



emissions. This procedure, known as bagging, is a time-con-
suming and prohibitively expensive technique considering the
great number of individual components in a typical process unit.
In addition, this procedure would not be useful for routine mon-
itoring and identification of leaking components for repair. The
adopted fugitive monitoring rules primarily include standards in-
tended to result in the repair of leaks in a timely manner.
§115.783(2)
Dow recommended that the recovery and control device effi-
ciency requirements in the proposed new §115.783(2) be con-
sistent with HON Subpart H, 40 CFR §63.172(b) - (e), which
requires a 95% control efficiency (or to 20 ppmv) for recovery
or recapture devices (e.g., condensers and absorbers) and en-
closed combustion devices.
MACT standards, such as the HON, are not adequate to pro-
vide reductions for ozone strategy. Specifically, the MACT stan-
dards are based on the need to reduce exposure to HAPs, while
Chapter 115’s purpose is to reduce emissions which contribute
to ozone formation. Because the purposes of the rules are so
different, there is no reason they should necessarily have the
same thresholds or exemptions. The commission has retained
the requirement in §115.783(2)(C) for 98% control efficiency (or
to 20 ppmv).
§115.783(3)
DuPont, ExxonMobil, and Rohm & Haas disagreed with the re-
quirement in §115.783(3) that each PRV be equipped with a rup-
ture disk and a pressure sensing device. DuPont and Rohm &
Haas stated that these systems can present a safety hazard.
Rohm & Haas stated that industry has been moving away from
such systems. Rohm & Haas stated that although current fugi-
tive monitoring rules allow such equipped PRVs to be exempt
from monitoring, in many cases, they would rather monitor such
PRVs rather than install rupture disks. An individual suggested
that PRVs which discharge to closed-vent systems should be ex-
empt from the requirement of having a rupture disk installed in
their inlets. The individual stated that many of the air quality man-
agement districts in California specifically state that relief valves
that discharge to a closed-vent system are not required to have
rupture disks installed on their inlets. The individual also stated
that rupture disk installation in a closed-vent system will be very
difficult because, even though the rupture disk itself is small, it
needs a special holder for proper operation, which will result in
having to modify the piping to accommodate the changed dimen-
sions. In addition, the individual stated that the capacity of relief
valves used in combination with a rupture disk must either be de-
rated or the combination must be tested to determine its capacity
as required by Section VIII of the American Society of Mechan-
ical Engineers (ASME) Boiler and Pressure Vessel Code. The
individual stated that in a few cases, a larger relief valve would
be required to obtain the required capacity for safe operation, re-
quiring even more modifications to existing piping and possible
replacement of the nozzle of the original pressure vessel. The
individual asserted that little, if anything, is to be gained by in-
stalling a rupture disk upstream of the relief valve because the
discharge from these relief valves eventually goes to a control
device, such as a flare. TCC expressed similar concerns as the
individual. DuPont suggested that rupture disks be used on new
valve systems (when a safety analysis has been performed to
confirm adequacy of the design of the rest of the system). Exxon-
Mobil and TxOGA stated that clarification is needed that rupture
disks are required on relief devices venting to atmosphere only,

not relieving to a control device. TxOGA recommended adding
"not routed to a control device" after "Each pressure relief valve."
The commission agrees that rupture disks are unnecessary
on PRVs which vent to a closed- vent system and has revised
§115.783(3) by adding "in gaseous HRVOC service that vents to
atmosphere" after "Each pressure relief valve." The commission
also agrees that rupture disks should not be mandated due
to possible safety concerns, but that PRVs with rupture disks
should be equipped with a pressure sensing device between
the PRV and the rupture disk to monitor disk integrity. The
commission has revised §115.783(3) accordingly.
TCC suggested that §115.783(3) be revised to allow 30 days for
replacement of failed rupture disks, rather than five days. TCC
stated that 30 days for repair is reasonable because the rupture
disk is coupled with a relief valve.
The commission agrees and has revised §115.783(3) accord-
ingly.
§115.783(4) - Shaft sealing systems
ATOFINA, Dow, DuPont, and TCC commented on proposed
§115.783(4), which requires that all pumps, agitators, and
compressors be equipped with shaft sealing systems prior
to December 31, 2005. ATOFINA stated that proposed
§115.783(4), which requires that all pumps, agitators, and
compressors be equipped with shaft sealing systems prior
to December 31, 2005, should be changed to allow an ex-
emption to be submitted to the executive director for approval.
ATOFINA recommended that an exemption be allowed if,
after an economic review is completed, it is determined that
the cost of upgrading is not justified. ATOFINA stated that
historically, the emissions from many of these components
have been very low, and expressed concern that the emission
reductions achieved would not justify the cost of implementing
this requirement. DuPont and TCC stated that shaft sealing
systems are not technically feasible for some older equipment
and that the proposed requirement could impact hundreds of
pumps at a typical site. DuPont recommended restricting the
shaft sealing system requirements to new equipment. Dow
stated that §115.783(4)(A)(ii) should mention vapor recovery
systems in addition to control devices, and stated that the terms
in §115.10 seem to make a distinction between "vapor control
system" and "vapor recovery system." Dow also stated that
§115.783(4)(A)(iii) should mention specifically gas barrier seals
as an acceptable pressurized sealing method or clarify that the
term "fluid" means gas or liquid.
The commission agrees that some older equipment may be dif-
ficult or impossible to retrofit, and therefore believes that it would
be appropriate to limit the shaft sealing system requirements to
new equipment. In order to give affected owners and operators
time to plan for incorporating shaft sealing systems in the de-
sign of new equipment, the commission revised §115.787(b) to
exempt pumps, agitators, and compressors installed before July
1, 2003 from the shaft sealing requirements of §115.783(4). In
response to Dow’s comments, the commission notes that "vapor
recovery system" and "vapor control system" are synonymous in
Chapter 115, as noted in the definition of these terms in §115.10.
Whenever possible, however, the commission has been replac-
ing "vapor recovery system" with the more appropriate term "va-
por control system" in Chapter 115. The commission has clar-
ified §115.783(4)(A)(iii) as suggested to clarify that gas barrier
seals are an acceptable pressurized sealing method.
§115.783(4)(B)(iii)
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TCC suggested that action on requests for approval of alternate
shaft sealing systems should be taken by the executive director,
and not by Engineering Services.
"Executive director" is defined in 30 TAC §3.2 as "the executive
director of the commission, or any authorized individual desig-
nated to act for the executive director." The reference to the En-
gineering Services Team is necessary to clearly designate where
within the agency requests for approval of alternate shaft sealing
systems should be directed and who will review and respond to
such requests. Therefore, the commission has made no change
in response to the comment.
§115.783(5)(A)(i) - Water seals
Comments concerning water seal are addressed earlier in this
preamble in the discussion concerning §115.142(1)(A).
§115.783(5)(A)(ii) - Process drain alarms/flow monitoring
Comments concerning alarms and flow monitoring devices for
process drains are addressed later in this preamble in the dis-
cussion concerning §115.781(b)(5).
§115.783(6) - Upgrades of leaking valves at shutdown
ATOFINA, Dow, DuPont, ExxonMobil, TCC, and TxOGA com-
mented on proposed §115.783(6), which requires that all leaking
valves added to a shutdown list be replaced with either a bellows
or diaphragm valve, or an alternative valve design approved by
the executive director. ATOFINA strongly objected to proposed
§115.783(6), and stated that site operators must be allowed to
choose the valve type that best suits the service the equipment
is in, taking into account several factors, including safety and
service of the component. ATOFINA expressed a belief that by
mandating a particular type of valve and approving alternatives,
the commission is opening itself up to litigation in the event of
catastrophic failure. In addition, ATOFINA expressed concern
that the approval process may be delayed, resulting in the instal-
lation of a bellows or diaphragm valve in the wrong service, or
installation of a valve that may not meet the approval of the ex-
ecutive director. ATOFINA suggested that the rule be changed
to specify that the executive director or designated representa-
tive must review alternatives within 15 days or the alternative be
automatically approved. DuPont stated that it does not support
completely replacing valves due to age and historical leakage.
DuPont and TCC stated that replacement of packing may be suf-
ficient to prevent any further leakage for the life of the valve, and
suggested use of the word "repaired" rather than "replaced" to
discourage unnecessary replacement of equipment. ExxonMo-
bil and TxOGA stated that only chronic leakers that are subject
to requiring shutdown for repair should be reviewed for upgrade
applicability, and that an alternative to allow for system modifi-
cation to redesign the component should also be allowed. Dow
stated that automatic control valves should be added to the ex-
ceptions in §115.783(6) to be consistent with §115.782(c)(2).
The commission agrees with the commenters that the proposed
valve upgrades should not be mandated, and has deleted
§115.783(6).
§115.783(6)(B)(i)
DuPont and TCC stated that the executive director should con-
sider on a case-by-case basis the technological circumstances
of a type of valve or a valve used in a particular service, and
make that list available via guidance (not rule), as opposed to
approving one individual valve for one particular entity.

As described earlier in this preamble, the commission has
deleted §115.783(6).
§115.783(6)(B)(ii)
DuPont stated that it is unclear on how BACT would be set for
valves that vary in weather conditions, type of chemical service,
pressure of service, etc. DuPont stated that the phrase "after
the application of best available control technology" should be
deleted until further study can provide a more appropriate tech-
nical approach.
As described earlier in this preamble, the commission has
deleted §115.783(6).
PREVENTION MEASURES PROCEDURES
HRVOC Fugitive Emissions
§115.784
Ethyl objected to the proposed preventive measures proce-
dures, and asserted that they are overly prescriptive and apply
a "one size fits all" prescription to any pressure safety valve
(PSV) release. Ethyl stated that these regulations are best left
to process safety management requirements regulated by the
Occupational Safety and Health Administration (OSHA), and
that these proposed regulations have not been critiqued by
the Chemical Safety Board, American Institute for Chemical
Engineers’ Center for Process Safety, or any other group
specializing in the development of process safety management
standards or requirements. Ethyl expressed a belief that
manpower and paperwork would be excessive, burdensome,
and extremely costly as currently proposed, with little, if any,
likelihood of reduction of pressure safety device venting for most
facilities. Ethyl supported an incident investigation, identifying
contributing factors, and taking appropriate procedural or
control measures to reduce the likelihood of a repeat release
from a pressure control device; however, Ethyl stated that
appropriate solutions should take into account the magnitude
and potential seriousness of the potential release. For example,
the appropriate response, investigation, and remedial measures
for a PSV release of a small amount of heavy oil or wastewater
into a contained area from thermal expansion of contained
liquid in a blocked in line should be treated differently from the
release of a large quantity of highly flammable light organic
compound into the atmosphere, which is the type of event the
commission should be trying to focus on and minimize through
these proposed regulations. Ethyl stated that the requirement
for a second process hazard analyses following a PSV release
in overly prescriptive, as a well-conducted incident investigation
should be sufficient for most releases. Ethyl stated that the eval-
uation for routing a vent to a control device upon a second PSV
release is overly prescriptive for most releases, in that it does
not take into account the magnitude and severity of the release,
or the time span between releases, which could be anywhere
from five to 20 years. Ethyl stated that the commission should
consider the magnitude, severity, and frequency of potential
releases and develop a review/prevention strategy which takes
those factors into account. Regarding the proposed definition
for "process hazard analysis" (PHA), Solutia stated that OSHA
also has a definition for PHA which can be found at 29 CFR
§1910.119(c)(2), and that broadly speaking, OSHA’s rules are
intended as a systematic study of the entire process that finds
where the process could fail in a way that results in catastrophic
events. Solutia stated that a team of process experts and a
methodology expert evaluate what, if any, additional safeguards
are needed to prevent the event, but it is not designed to find the
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specific cause of a process failure. Solutia stated that incident
investigations would be better suited to finding why a system or
piece of equipment failed, or released material, in a specific in-
cident, and requested that the commission revise the proposed
rule language to allow the affected facility to investigate the
incident, find the causes, and take corrective actions to prevent
recurrence. In addition, Solutia suggested that the commission
use another term such as "incident investigation." Solutia also
cautioned the commission about trying to put into its rules terms
and procedures that are not in its jurisdiction and commented
that the commission’s Title V program is on record as stating
that it is not qualified to review a facility’s risk management plan.
Solutia suggested that the commission rules include broader,
more generic, language that references these other areas
which would let a facility’s safety personnel better determine
the methodology used. Dow, ExxonMobil, TCC, and TxOGA
expressed similar concerns as those of Ethyl and Solutia. Dow
also stated that definitions provided in §115.784(a) should be
moved to §115.10.
The commission agrees that additional research is needed
before prevention measures procedures should be adopted.
Therefore, the commission is withdrawing the proposed
§115.784 and is not adopting the following proposed rules which
included references to §115.784: §115.786(c) and §115.789(6).
In addition, the commission has deleted references to §115.784
in §§115.781(e), 115.788(e)(1) and (e)(1)(B), and 115.789(2).
INSPECTION REQUIREMENTS
Industrial Wastewater
§115.144(5)
Dow, DuPont, TCC, and TxOGA recommended that the re-
quirement in §115.144(5) for daily inspection of water seals be
changed to weekly. TCC and TxOGA stated that unless there is
a design flaw, water seals should be no more likely to fail on a
daily basis than other types of seal designs. Dow and TxOGA
suggested an alternative, that the commission could request
more frequent (daily) monitoring or an evaluation of seal design
where a process drain is found to have habitual water seal
failures.
The commission has revised the water seal inspection schedule
in §115.144(5) from daily to weekly, except that daily inspections
are required for those seals that have failed three or more in-
spections in any 12-month period.
§115.144(6)
Sierra-Houston, Sierra-Lone Star, and TxOGA supported the re-
quirement in §115.144(6) that process drains not equipped with
water seal controls must be inspected weekly to ensure that gas-
kets, caps, and/or plugs are in place and that there are no gaps,
cracks, or other holes in these devices. TCC suggested monthly
inspections.
The commission agrees that process drains not equipped with
water seals controls are less likely to leak than process drains
with water seals controls, such that a monthly inspection sched-
ule appears adequate. Therefore, the commission has revised
the inspection schedule in §115.144(6) from weekly to monthly.
Fugitive Emissions
§115.354
Sierra-Houston and Sierra-Lone Star supported the requirement
in §115.354 that all component monitoring take place when the

components are actually in service and not when they are in
shutdown; §115.354(1) which requires an electronic data col-
lection device that includes the time and date stamp so that
monitoring cannot be done faster than Method 21 requires; and
§115.354(12) which requires the actual monitored VOC concen-
trations be recorded instead of notations such as "not leaking."
The commission appreciates the support.
§115.354(3)
TxOGA stated that the weekly AVO inspection of flanges should
be deleted. TxOGA stated that because connectors are being
added to the definition of "component," the weekly AVO inspec-
tions should be deleted and instrument monitoring of the flanges
should replace the weekly flange AVO inspection requirements.
TxOGA stated that if instrument monitoring is not at least as ef-
fective as the AVO monitoring was, the new requirement should
not be incorporated.
Rather than adding a requirement for instrument monitoring of
flanges to §115.354 as suggested by TxOGA, the commission
is instead revising §115.354(3) to exclude flanges that are mon-
itored using Test Method 21 as required by §115.781(b)(3). This
will ensure that new instrument monitoring requirements are not
added to flanges which are not subject to Subchapter H, Division
3.
§115.354(9)
BCCA-AG, DuPont, EnRUD, ExxonMobil, Goodyear-Beaumont,
Lyondell, TCC, and TxOGA commented on §115.354(9), which
is intended to prevent owners and operators from monitoring
components in units that are shut down, thereby inflating the
count of components that are not leaking and lowering, on pa-
per, the percentage of components that are leaking. EnRUD,
ExxonMobil, and TxOGA stated that the language is unclear.
BCCA-AG, DuPont, and Lyondell did not object to such a pro-
hibition in concept, but stated that the proposed rule uses mul-
tiple terms to express the same idea. BCCA-AG, ExxonMo-
bil, Goodyear-Beaumont, and Lyondell suggested that the rule
would be clearer if the first two sentences of the proposed rule
are retained, and the remainder of the paragraph removed. TCC
suggested that the rule would be clearer if the first three sen-
tences of the proposed rule are replaced with a sentence which
states: "Components must be in contact with process fluids to
be considered in the total component count." DuPont stated that
various commission regional offices have stated that a material
must be flowing in the line to be considered for monitoring, but
that DuPont expressed the belief that it is unreasonable to check
every line for flow prior to monitoring. DuPont stated that it mon-
itors components without verifying active flow or residuals, and
suggested that §115.354(9) be revised to require that monitoring
be done when components are in contact with process material.
TxOGA stated that §115.354(9) should only apply to units utiliz-
ing a skip- period for leak detection monitoring schedules.
The commission has deleted the last two sentences of the pro-
posed §115.354(9) and has replaced the second sentence with
a sentence which states: "If a unit is not operating during the re-
quired monitoring period but a component in that unit is in con-
tact with process fluid which is circulating and/or under pressure,
then that component is considered to be in service and is re-
quired to be monitored." The commission has also added TCC’s
suggested sentence. These changes express the intent more
clearly.
§115.354(10)
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TCC commented on §115.354(10) and stated that the commis-
sion should give operators a choice in determining whether pa-
per or electronic data collection is best-suited for their plant. TCC
stated that either approach can provide accurate results and sim-
ilarly, neither approach is without possibility of error.
Because §115.354(10)(B) provides the flexibility to use paper
logs where necessary or more feasible, the commission has
made no change in response to the comment.
§115.354(10)(A)
BCCA-AG, Dow, EnRUD, ExxonMobil, Goodyear-Beaumont,
Lyondell, TCC, and TxOGA commented on the proposed
§115.354(10)(A), which includes language that invalidates
data that was not collected in accordance with Test Method
21. BCCA-AG, Dow, Goodyear-Beaumont, Lyondell, and TCC
stated that it is not clear whether all monitoring results must be
reviewed by someone other than the technician, what criteria
are to be used in determining how quickly Test Method 21
can be followed, exactly what data must be invalidated, etc.
EnRUD, ExxonMobil, Goodyear-Beaumont, and TxOGA stated
that the language is ambiguous, with TxOGA suggesting that
§115.354(10)(A) be deleted. EnRUD suggested that a bench-
mark time be set. BCCA-AG and Lyondell stated that because
data discrepancies must be dealt with on a case-by-case basis,
it would be better to address the problem in guidance. DuPont
stated that there is an opportunity for interpretation in assessing
Test Method 21. For example, DuPont considers that if the initial
datalogger reading is 50% of the leak definition, then monitoring
time must not be less than two times the instrument response
rate. Dow recommended adding the following language to
§115.354(10)(A): "The acceptable rate for recording data shall
be determined individually by each company considering such
factors including, but not limited to, the size of the equipment,
the equipment type, the accessibility of the equipment, the
number of leakers being found, the skill of the monitoring
technicians, etc. Each company shall have a documented
auditing process in place to identify response time failures and
assess pace anomalies."
Because the commission can take enforcement action against
owners or operators as necessary for failure to correctly follow
the requirements of Test Method 21, it has deleted the second
sentence of §115.354(10)(A). The second sentence of Dow’s
suggested language provides a reasonable way to guard against
monitoring technicians’s collection of data in a way that is con-
trary to Test Method 21, and has revised §115.354(10)(A) ac-
cordingly. The commission has also revised §115.354(10)(A) to
clarify that the collected monitoring data include the identifica-
tion of each component and each calibration run, the maximum
screening concentration detected, the time of monitoring (begin-
ning and end), a date stamp, an operator identification, an in-
strument identification, and calibration gas concentrations and
certification dates.
§115.354(10)(B)
Air Products commented on the proposed §115.354(10)(B) and
requested that the commission provide guidance on the mean-
ing of "small rounds" as used in the context of the use of paper
logs. TxOGA suggested that the last sentence be deleted for the
reasons noted in its comments on §115.354(3) for AVO inspec-
tions.

Small rounds refers to the monitoring of fewer than 100 com-
ponents. The commission has revised §115.354(10)(B) accord-
ingly, and has also revised §115.354(10)(B) to include a refer-
ence to the information required in §115.354(10)(A).
§115.354(10)(C)
BCCA-AG, Dow, DuPont, EnRUD, ExxonMobil, Goodyear-Beau-
mont, Lyondell, OxyChem, TCC, and TxOGA commented on
the proposed §115.354(10)(C), which prohibits changes to
monitoring data that has been transferred from a datalogger to
the facility’s database. BCCA-AG, Dow, DuPont, ExxonMobil,
Goodyear-Beaumont, Lyondell, OxyChem, TCC, and TxOGA
stated that this provision is too broad because quality assurance
reviews may disclose potential problems with data in the facility’s
database. DuPont stated that changes may be necessary if
the monitoring technician entered the wrong date, operator
identification, analyzer identification, etc. BCCA-AG, Dow,
DuPont, EnRUD, ExxonMobil, Goodyear-Beaumont, Lyondell,
OxyChem, TCC, and TxOGA stated that changes to databases
should be allowed if justified and properly documented. Dow,
DuPont, and EnRUD suggested that such documentation could
include the name of the person who made the change and an
explanation to support the change.
The commission agrees that in some situations, it may be neces-
sary to correct information in the database. Therefore, the com-
mission has replaced the proposed language in §115.354(10)(C)
with language which requires documentation of each change.
§115.354(11) and §115.781(b)(10) - Response Factors
Goodyear-Beaumont stated that the response factor multiplier
(RFM) is defined as actual concentration divided by mea-
sured concentration, and the relative response factor (RRF),
which is the inverse of the corresponding RFM. However,
Goodyear-Beaumont indicated that it is unfamiliar with the
term relative response factor multiplier used in the proposed
§115.354(11) and §115.781(b)(10), and suggested that this
term be defined in §115.10.
Air Products stated that the requirements in §115.354(11) and
§115.781(b)(10) for "response factors" are unnecessary and
would add a significant burden with no corresponding benefit.
Air Products referenced the background information document
for the hazardous organic NESHAPS in which EPA indicated
that response factors were not intended to be used to adjust
screening in LDAR programs and will not reduce emissions
from an LDAR program. Air Products suggested a compromise
to adopt the response factor criteria in EPA Test Method 21 and
make the use of response factors voluntary for process streams
whose average response factor is less than ten. EnRUD stated
that although no other LDAR regulation in the United States
requires a response factor adjustment, it can be done once
process stream specific response factors are developed.
Goodyear-Beaumont stated that several problems arise regard-
ing the use of RFMs and RRFs. Specifically, Goodyear-Beau-
mont stated that RFMs and RRFs are available for only a rela-
tively small number of chemicals out of the thousands of VOCs
in process lines across Texas. Goodyear-Beaumont also stated
that RFMs and RRFs vary with measured concentration, detec-
tor lamp energy and detector type (i.e., flame ionization detec-
tor vs. photoionization detector). Goodyear-Beaumont further
stated that components are often in contact with mixtures, and
it is difficult to calculate the composite RFM or RRF for each
component, especially since so few chemicals have available
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response factors. Goodyear-Beaumont stated that complex hy-
drocarbon mixtures in contact with a component may vary over
a manufacturing cycle, particularly for batch operations.
BCCA-AG, Dow, ExxonMobil, Lyondell, and TxOGA stated that
response factors are a function of both compounds and concen-
tration and that determination of a response factor for a com-
ponent cannot reasonably be made prior to monitoring. BCCA-
AG, ExxonMobil, Lyondell, and TxOGA stated that response fac-
tors are commonly used to adjust emission data for more accu-
rate emissions estimates, not for real time monitoring, and that
modification of data management programs to include compo-
nent-specific response factors with monitoring runs would re-
quire extensive program modifications for little benefit. As an
alternative, BCCA-AG and Lyondell recommended that the facil-
ity set and report a conservative response factor for the entire
unit, or for certain delineated sections of units, and apply that
factor. DuPont expressed similar concerns and recommended
clarifying that response factors should be developed based on
the annual average composition for the process fluid because
many process components see compositional variability by de-
sign (e.g., hazardous waste incinerators). Dow and DuPont rec-
ommended only correcting measured concentrations for compo-
nents where the annual average response factor is greater than
3.0 at the applicable leak definition. DuPont also stated that if the
commission continues efforts to obtain more accurate EI data
and retains the requirement to correct measured concentrations
when the response factor is greater than one, then correcting
measured concentrations with a response factor less than one
should also be required to accurately reflect fugitive emissions.
Dow and TCC stated that Section 8.1.1 of Test Method 21
requires that a response factor be determined "for each com-
pound that is to be measured, either by testing or from reference
sources." Dow and TCC stated that §115.354(11) should
provide that response factor criteria in Section in 8.1.1.2 of Test
Method 21 shall be for the average composition of the process
fluid not each individual VOC in the stream. Dow and TCC
stated that for process streams that contain nitrogen, water, air,
or other inerts which are not organic HAPs or VOCs, the aver-
age stream response factor may be calculated on an inert-free
basis, and that the response factor may be determined at any
concentration for which monitoring for leaks will be conducted.
Dow and TCC recommended that language from 40 CFR
§63.180(b)(2) of HON Subpart H be added to §115.354(11).
Dow and TCC further stated that EPA’s "Protocol for Equipment
Leak Emission Estimates" (November 1995) recommends ad-
justing the screening value if the compound (or mixture) has a
response factor greater than three. Dow and TCC stated that
this EPA document provides a procedure for evaluating whether
a response factor adjustment should be made, and that one of
the steps in this procedure states: "If the RF’s at both actual con-
centrations are below 3, it is not necessary to adjust the screen-
ing values. If either of the RF’s are greater than 3, then the EPA
recommends an RF be applied for those screening values for
which the RF exceeds 3." Dow and TCC stated that if the com-
mission decides to retain the requirement to correct measured
concentrations if the response factor is greater than 1.0, then
correcting measured concentrations if the relative response fac-
tor is less than or equal to 1.0 should also be required. Dow and
TCC stated that ethylene and propylene, for example, have a re-
sponse factor less than 1.0, which, in effect implies emissions
may be currently overestimated from these components.

Goodyear-Beaumont stated that if the objective is to use more
accurate VOC concentrations to compare to a leak definition,
then the application of both RFMs greater than 1.0 and less than
1.0 is appropriate, but that if the objective is to reduce emissions,
then a simple reduction in the leak definition is the appropri-
ate approach, rather than response factors. Finally, Goodyear-
Beaumont stated that if the objective is generate more accurate
EI data, as suggested by the rule proposal preamble, then the EI
rules in 30 TAC §101.10 and/or EI guidance documents should
be revised.
After further evaluation, the commission concluded that issues
associated with response factors are complex. Therefore, the
commission has deleted §115.354(11) and §115.781(b)(10) and
has renumbered subsequent paragraphs accordingly. The com-
mission notes that the current §115.352(1) allows calibration
by propane or hexane, which can modify the screening con-
centration that was used in the correlation equations, although
methane is the industry standard calibration gas. Therefore, the
commission has revised §115.352(1) to delete the propane and
hexane options in conjunction with the removal of the use of a
response factor adjustment. The commission also deleted the
compliance schedule in §115.359(4) and §115.789(9) for the
newly deleted §115.354(11) and §115.781(b)(10).
§115.354(12) and §115.781(b)(11) - Pegged Components
BCCA-AG, Dow, DuPont, ExxonMobil, Lyondell, OxyChem,
TCC, and TxOGA commented on the proposed requirement
to record a default value of 500,000 ppmv for any monitor
reading that is higher than the upper end of the monitor scale.
BCCA-AG, ExxonMobil, Lyondell, TCC, and TxOGA stated
that this value is "arbitrarily high" and may artificially increase
emissions estimates, resulting in premature shutdowns.
BCCA-AG, ExxonMobil, Lyondell, OxyChem, TCC, and TxOGA
recommended that the default pegged value should be the
maximum detectable value of the instrument, with consideration
given to a dilution probe reading when available. DuPont and
TCC recommended that the default pegged value should be
100,000 ppmv because most monitoring instruments only span
to 100,000 ppmv, not 500,000 ppmv. Dow stated that consistent
with EPA’s "Protocol for Equipment Leak Emission Estimates"
(November 1995), the 10,000 and 100,000 ppmv "pegged"
emissions rates (in lb/hr per source or kilograms/hr per source)
in Tables 2-13 and 2-14 should be used instead of recording
a default pegged value of 500,000 ppmv. Dow stated that this
would allow develop a more accurate emissions inventory.
After further evaluation, the commission concluded that a
pegged component default of 100,000 ppmv is appropriate and
has revised §115.354(12) and §115.781(b)(11) accordingly.
§115.354(13)
Dow, Goodyear-Beaumont, and TxOGA commented on
§115.354(13), which specifies that exemptions for valves with
a nominal size of two inches or less expired on July 31, 1992.
Goodyear- Beaumont stated that it was granted a permit on
August 31, 1993 that included an exemption for valves with
a nominal size of two inches or less. TxOGA stated that
§115.354(13) should be deleted, while Dow stated that valves
nominally 0.5 inches and smaller, and connectors nominally
0.75 inches and smaller in diameter, should be exempted be-
cause these components are exempted from the HON through
the definition of "instrumentation system" in 40 CFR §63.161.
The permit provisions in a new source review permit do not rep-
resent an exhaustive list of all requirements that may apply, and
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a permit provision cannot authorize noncompliance with a com-
mission rule. In effect, each rule or permit stands on its own.
Thus, compliance with the permit provisions does not necessar-
ily represent full compliance with all applicable rules. It is the re-
sponsibility of the owner or operator to ensure compliance with
all applicable permits and rules. As noted in the preamble, new
§115.354(13) is necessary due to the continued misconception
that such an exemption is available in Chapter 115 for ozone
nonattainment areas, despite the fact that the rule change which
eliminated the exemption was adopted over 11 years ago. (See
the July 2, 1991 issue of the Texas Register (16 TexReg 3722
- 3724)). Goodyear-Beaumont’s comment is a clear indication
that §115.354(13) is needed, and that as new source review per-
mits are amended, modified, or renewed, industry and the com-
mission should work together to remove obsolete permit provi-
sions such as the one which is apparently in Goodyear-Beau-
mont’s permit. In addition, the exemption for valves with a nom-
inal size of two inches or less was removed from the Chapter
115 fugitive monitoring rules applicable in ozone nonattainment
areas in response to a federal requirement to remove the ex-
emption. EPA required removal of the exemption because it was
inconsistent with RACT requirements in that no exemption for
valves with a nominal size of two inches or less is allowed under
EPA’s RACT requirements for fugitive monitoring. The fact that
the HON includes an exemption for small valves in instrumen-
tation systems does not relieve the commission of the separate
federal requirement to ensure that the Chapter 115 rules rep-
resent RACT. However, it is possible to consider an exemption
for connectors in instrumentation systems because connectors
other than flanges are not included in the federal RACT require-
ments for fugitive emissions.
MONITORING REQUIREMENTS
Chevron supported the commission’s focus on HRVOC monitor-
ing as a means to control ozone spikes. One individual sup-
ported VOC monitoring and stated that the proposed changes to
vent gas monitoring are appropriate.
The commission appreciates the support.
EPA commented that for cooling towers, flares, and fugitives,
the proposed rules significantly enhance the monitoring and
recordkeeping provisions to improve the inputs to the modeling
analysis. EPA stated that the commission should also con-
sider revising the monitoring and recordkeeping requirements
for the general VOC rules to try and better capture hourly,
daily, and weekly emissions and the resulting fluctuations in
emission rates. EPA commented that improved general VOC
emission rate information could be used in future SIP modeling
demonstrations. EPA further commented that the proposed
HRVOC recordkeeping and reporting requirements should
attempt to obtain the highest temporal resolution on emission
rates, and that where the data collected makes it possible to
calculate hourly and daily emission rates, these rates should be
calculated and reported to the commission for ozone season
days. EPA stated that averaging of emissions over time does
not improve the resolution of the data, and should not be done
in the reporting of emissions.
As noted earlier in this preamble, the commission is implement-
ing a site-wide HRVOC emissions cap. The commission agrees
that the HRVOC recordkeeping and reporting requirements
should attempt to obtain the highest temporal resolution on
emission rates, and that where the data collected makes it
possible to calculate hourly and daily emission rates, these
rates should be calculated and reported to the commission for

ozone season days. The site-wide cap requires that each site
stay below its 24-hour rolling average HRVOC emission cap,
with appropriate documentation to demonstrate continuous
compliance. Concerning the general VOC rules for flares
and cooling towers, the commission agrees that improved
emission rate information could be used in future SIP modeling
demonstrations. However, as noted earlier in this preamble,
the commission has withdrawn the proposed Subchapter B,
Divisions 7 and 8.
EPA Test Method 21
Sierra-Lone Star stated that one major drawback in the pro-
posed revisions is the VOC equipment monitoring limitations of
EPA’s Test Method 21 utilizing a calibrated organic vapor ana-
lyzer (OVA) that is being used routinely and widely for fugitive
leak detection in HGA, and asserted that the commission has
not acknowledged the detection limitations in the new rules.
Sierra-Lone Star stated that Test Method 21 is limited to the
detection of fugitive VOC leaks that are readily accessible to
the analyzer’s sensor of a few inches at most, but other fugitive
VOC leaks that are completely hidden within the equipment and
process units will not be sensed or measured by the OVA de-
tectors. Sierra- Lone Star stated that the current state-of-the-art
analytical technique required by federal and state regulations in
fugitive leak detection is the OVA known in the EPA regulations
as Test Method 21. Sierra-Lone Star stated that the OVA’s
serious detection limitation, and Test Method 21 as well, is
that it is a hand-held device that senses leaking hydrocarbon
vapors at only a single measurement point. Sierra-Lone Star
stated that in order to traverse wide plant areas with an OVA
or FID instrument, it is necessary to manually sweep it over
those areas, a labor intensive and time consuming process, and
basically which is unable to see leaking hydrocarbons beyond
a few inches at best in sprawling plants with an immense
expanse of process units vertically and horizontally. Sierra-Lone
Star supported the use of Test Method 21 as appropriate and
effective for finding the smaller range of fugitive VOC leaks on
hundreds of thousands of pieces of equipment items where
direct OVA monitoring access is readily available, but stated that
the major monitoring drawback is that many larger fugitive VOC
leaks (especially concentrations above 10,000 ppm to beyond
100,000 ppm and up to 300,000 - 500,000 ppm and higher)
are going undetected and uncorrected due to Test Method 21’s
inherent sensing limitations. Sierra-Lone Star stated that a
prime factor in this Test Method 21 problem is because HGA’s
industrial chemical, petrochemical, and refining plants contain
thousands of miles of heavily insulated piping and thousands of
pieces of heavily insulated equipment that are leaking unknown
concentrations and volumes of VOCs, serious leaks which
are not addressed in the proposed rules. Sierra-Lone Star
provided references to several experimental and commercial
infrared and CO2 laser VOC imaging technologies that may
be useful in the monitoring of VOC leaks, which included the
Sandia Laboratories laser backscatter absorption gas imaging
video gas leak visualization, the Pacific Advanced Technology
electro-optical systems using their patented technology Image
Multi-spectral sensing, and the Gas Imaging Systems laser
VOC video imaging technology. In one example, Sierra-Lone
Star stated that field testing of an experimental infrared laser
imaging monitor quickly and easily identified a large benzene
leak in excess of 100,000 ppm when aimed from ground level
at a series of large heat exchangers, while not surprisingly,
the large benzene leak was initially missed by persons using
the Test Method 21. Sierra-Lone Star recommended that the
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commission adopt a requirement to implement fugitive VOC
monitoring with some type of portable laser imaging system,
preferably infrared, CO2, or similar system, to be used in all the
industrial plants to evaluate them for large fugitive VOC leaks
occurring under the insulation.
The commission agrees that Test Method 21 has certain limita-
tions. The commission is aware of the CO2 laser imaging tech-
nology. However, this emerging technology also has limitations.
For example, it is tuned to respond to a specific compound (e.g.,
ethylene), must have the appropriate background, and is not yet
as portable as a Test Method 21 OVA. The commission will con-
tinue to follow the development of the CO2 laser imaging technol-
ogy.
General VOC Flares
§115.173
ED indicated support for the quantification of mass material en-
tering flares in §115.173. However, ED requested clarification
regarding whether it is the commission’s intent to quantify the
mass material via measurement or calculation.
As noted earlier in this preamble, the commission has withdrawn
the proposed general VOC rules for flares in Subchapter B, Di-
vision 7. Therefore, no changes have been made in response to
the comments.
General VOC Cooling Tower Heat Exchange Systems
§115.182
EPA stated that the elements of the quality assurance plan
should be made more clear so that the commission review and
approval can be considered a replicable procedure and thus the
sampling plans would not require EPA approval. In particular,
EPA commented that the rule should explain the minimum leak
the system must be able to detect, and that this evaluation
should be part of the sampling plan. EPA further commented
that the rule should specify the minimum frequency for auditing
the monitoring equipment as well as the test methods used for
auditing the monitors.
The commission has withdrawn the general VOC rules for cool-
ing towers in Subchapter B, Division 8. Similar comments made
by EPA for the HRVOC rules in Subchapter H are addressed be-
low.
HRVOC Flares
Ethyl stated that there are no exceptions to the proposed HRVOC
rules based on limited use and limited emissions of HRVOCs and
that a source is subject to the proposed rules if it has the poten-
tial to emit certain compounds, in contrast to a rule based on ac-
tual or estimated emissions. As an example, Ethyl stated that its
Houston plant uses formaldehyde and trimethylbenzenes in the
production of certain products and that tank vents and process
vents that may have small quantities of these components are
routed to a flare to minimize atmospheric emissions and reduce
potential personnel exposures to these chemicals. Ethyl stated
that the total permitted VOC emissions from the flare are 0.21
lb/hr and 0.93 tpy, and that actual emissions of the proposed
HRVOCs would be less than 10% of the VOCs, which is signifi-
cantly less than the permitted annual amounts. Ethyl stated that
the proposed continuous emission monitoring requirements for
sources with relatively small emissions of HRVOCs will result in
no benefit to the environment and no significant improvement in
the quality of HRVOC data.

The commission has revised the exemption provisions in
§115.727 to exempt from the site-wide cap any account for
which no gas stream that is routed to a flare contains 5.0%
or greater by weight of HRVOC at any time and no vent gas
stream that is not routed to a flare contains more than 100
ppmv HRVOC at any time. If a gas stream cannot meet either
of these exemption criteria, an internal emissions management
plan needs to be developed to properly control the stream.
§115.744
EPA commented that it can approve a provision providing for the
executive director to approve minor modifications to test meth-
ods, but not to approve alternative methods. EPA commented
that the rules themselves should contain a replicable procedure
for the evaluation of alternative test methods, or else, alternative
methods must be approved through a SIP revision process. EPA
further stated that the proposed rule does not contain a replica-
ble procedure for evaluation of alternative test methods.
In response to the comment, the commission added EPA Test
Method 301, which provides for a comparison of any two given
methods, as §115.725(d)(8) and §115.766(3). This will provide
flexibility while also ensuring federal approvability.
Solutia commented that its flares handling hydrogen cyanide,
which may also contain propylene, an HRVOC, cannot meet the
flow monitoring, sampling, and speciation requirements of the
proposed general VOC or HRVOC rules because of safety con-
cerns. In addition, nitriles present in the stream form polymers
that could plug up the sampling system. Solutia stated that it
has demonstrated compliance with 40 CFR §60.18 using ac-
ceptable alternative methods to determine gas velocity, and that
it adds natural gas to ensure the heating value requirements
are met. Solutia further commented that the hydrogen cyanide
MACT standard recognizes these safety concerns, and allows al-
ternate methods to demonstrate compliance with the flare stan-
dards. Solutia recommended that an exemption be added to the
rules for "unsafe-to-monitor" flares.
Flow monitoring in this situation could be adequately performed
using ultrasonic flowmonitors. The provisions of §115.725(d)(8),
which allow a company to submit minor modifications to the
specified monitoring methods for approval by the Engineering
Services Team, provide flexibility in the use of a monitoring
method. This exemption is not appropriate because the deter-
mination of "unsafe-to-monitor" flares is very difficult given the
extreme variability in materials handled, flaring conditions, and
other factors.
BCCA-AG, Goodyear, and Lyondell stated that the proposed re-
vision requiring VOC sampling every four hours and the continu-
ous HRVOCmonitoring requirement should be replaced by flare-
specific monitoring plans. BCCA-AG, Goodyear, and Lyondell
recommended that the frequency of speciated VOC sampling
be tied to the significance of the emissions from the particu-
lar flare operation. For example, the presumptive sampling fre-
quency for flares handling normal process, maintenance clear-
ing, and emergency flows could be: daily (> 25 tpy emissions),
weekly (ten 25 tpy emissions), andmonthly (< ten tpy emissions),
with additional sampling for defined flaring events. The sampling
for flares only in emergency service should be limited to flaring
events. BCCA-AG, Goodyear, and Lyondell stated that these
presumptive frequencies could be evaluated, and departed from
when appropriate, as part of individual EMPs.
The commission has withdrawn the proposed general VOC
requirements for flares in Subchapter B, Division 7. Section
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115.725(d)(2) requires that HRVOC and other substituents
be sampled on the main flare header every 15 minutes. The
requirement under §115.725(d)(4) to determine the HRVOC
concentration in the flare header gas every four hours applies
only during periods when the on-line analyzer is down. The
commission believes that the monitoring frequency specified in
the rule is necessary because of the potentially large emissions
of HRVOC from flaring operations.
BCCA-AG, Goodyear, and Lyondell disagreed with the rule pro-
posal which uniformly requires the installation of continuous flow
monitors on each flare, regardless of its specific characteristics
and uses. BCCA-AG and Lyondell recommended that compa-
nies be required to include as part of their EMPs a monitor-
ing plan detailing collection of appropriate flow data. BCCA-AG
and Lyondell stated that a comprehensive and tailored monitor-
ing plan must address speciation and flow together in order to
be effective. Depending on the flare, however, the appropriate
means could be a continuous flow monitor, a flow-level indicator,
an on-off flow indicator or another type of monitoring device.
Because of the potentially high flow rates of gas streams being
routed to a flare, it is important that accurate flow data be
collected to determine compliance under the rule. Section
115.725(d)(8) allows minor modifications to the specified
monitoring methods upon approval by the agency’s Engineering
Services Team.
BCCA-AG, Goodyear-Houston, and Lyondell commented that
the HRVOC rule for flares should provide flexibility for monitor-
ing the heating value. BCCA-AG and Lyondell stated that the
commission had provided no technical justification supporting
the use of an on-line analyzer as the only acceptable means of
monitoring flare gas heating value in all cases. BCCA-AG and
Lyondell further commented that the commission should sepa-
rate into two provisions the different objectives of: 1) monitoring
to assure heating value maintenance and 2) monitoring to under-
stand VOC composition in the flare gas for emission inventory
purposes.
The primary purpose of the rules is to assure compliance with
the HRVOC site-wide cap. Flexibility for monitoring the heating
value is provided by §115.725(d)(8), which allows minor modi-
fications to the specified monitoring methods upon approval by
the agency’s Engineering Services Team. One possible exam-
ple of such an alternative method for determining heating value
is the calorimeter.
BCCA-AG, Dow, Goodyear-Houston, and Lyondell commented
that the rules for VOC and HRVOC flares should not specify the
location of monitoring devices or sampling locations. BCCA-AG
and Lyondell further stated that measurement location is a site-
specific engineering decision that is inappropriate for specifica-
tion by rule. Instead, sampling and monitoring locations should
be included in flare-specific EMPs and approved by the commis-
sion as long as they capture flow with reasonable accuracy.
Section 115.725(d)(8) allows minor modifications to the location
of monitoring devices or sampling locations upon approval by
the agency’s Engineering Services Team. The commission sup-
ports the use of flare-specific EMPs, submitted to the agency for
review and approval under §115.726, as a means of ensuring
compliance with the site-wide cap.
BCCA-AG and Lyondell commented that the monitoring re-
quirements for VOC and HRVOC flares should better account
for safety considerations, recommending that each rule provide
that sampling not be required for any flare event that: 1) is

the a result of a catastrophic event, including a major fire or
an explosion at the facility, or 2) constitutes a safety hazard to
the sampling personnel at the sampling location approved in a
flare monitoring plan, provided that a sample is collected at an
alternative safe location.
This situation is properly handled under enforcement discretion.
Under §115.725(d)(8), an affected company may submit a re-
quest for an alternative sampling location for approval by the
agency.
As an alternative to the monitoring provisions in the proposed
rule for HRVOC flares, BCCA- AG and Lyondell recommended
that each owner or operator of a flare in HRVOC service be re-
quired to prepare and implement an EMP to establish a tech-
nically achievable short-term limit suitable for the specific flare
application. DuPont suggested that the commission consider re-
questing sites to develop and implement an analytical plan that
is representative of the materials that could go to the flare, and
have the plan available for review during inspection.
The commission supports the use of flare-specific EMPs, sub-
mitted to the agency for review and approval under §115.726, as
a means of ensuring compliance with the rule’s monitoring re-
quirements. Minor modifications to the monitoring requirements
are allowed under the rule.
TCC commented that in §115.744, relating to Monitoring Re-
quirements, continuous flare flow monitoring may be appropri-
ate if the commission provides the necessary practical consid-
erations related to calibration, analytical techniques, etc. TCC
encouraged the commission to consider alternatives to contin-
uous VOC speciation, stating that it unnecessarily complicates
the analyzer and makes maintenance of these devices more dif-
ficult when a large number of components are present in very
small quantities. DuPont commented that the commission has
done little to investigate the consequences of the requirements,
including the multiple train analytical instruments, the facilities
that would have to be built to house such analytical instruments,
the methods to be used, and the personnel to conduct mainte-
nance to keep field instrumentation functioning.
The commission has provided sufficient detail in the rule con-
cerning calibration, analytical techniques, and other criteria that
are necessary to properly perform continuous HRVOC monitor-
ing. Samples must be collected for speciation every 15 minutes.
The commission believes that this sampling frequency is nec-
essary because of the potentially high HRVOC emissions from
flares. The commission is aware of the possible complexities of
designing and operatingmonitoring systems required by the rule,
but at the same time believes that the requirements are techni-
cally feasible. The commission has added §115.725(c), which
exempts flares used solely for abatement of emissions from load-
ing operations for transport vessels from the rule’s monitoring
requirements, and instead allows the emissions to be calculated
using heating value data from a calorimeter and certain recorded
parameters. The commission believes that this alternative ap-
proach is appropriate for flares in dedicated service. However,
such flares are still subject to recordkeeping requirements to
document exempt status.
TCC commented that continuous monitoring of exit velocity and
net heating value as required in §115.744 would be costly with
little environmental benefit, and recommended that language be
added to the section allowing periodic monitoring of these pa-
rameters.
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All flares subject to the HRVOC rule must comply with 40 CFR
§60.18 when vent gas containing VOC is being routed to the
flare. This ensures that the flare is operated under proper oper-
ating conditions with regard to exit velocity and net heating value
of the gas stream(s) routed to the flare.
EPA commented that the rule requires monitoring using a flow
monitoring device meeting the accuracy requirements of 40 CFR
Part 60, Appendix A, Method 2D, and that the rule also calls for
annual calibration. EPA stated that Method 2D is one of many
test methods developed by the EPA for stack testing. It provides
a reference method of measuring a flow rate during a unit perfor-
mance test. EPA stated that the method was not designed to be
a method for continuous monitoring. In fact, one use of Method
2D is to confirm the relative accuracy of continuous flow mon-
itors. Method 2D calls for the use of a flow monitoring device
which has been previously calibrated to read flow rates within
5% of the true value. Therefore, EPA stated, it would be more
appropriate to say that the flow measuring device will be accu-
rate within ±5% over the full range of expected operation. The
accuracy of the flow measuring device will be confirmed on an
annual basis using Method 2D. The first accuracy test should be
conducted no later than 60 days after installation of the monitor-
ing device. This comment also applies to proposed §115.744.
TCC commented that although §115.744 requires monitoring of
mass flow rate, Method 2D specified in this provision is appli-
cable to volumetric flow rates. TCC recommended deletion of
references to Method 2D in this section.
The rule as proposed did not require that facilities perform an
EPA Method 2D test; rather, it stated that the monitor should
meet the accuracy specifications of EPA Method 2D. The rule
has been revised to make this requirement clearer by specifi-
cally citing the accuracy specification from EPAMethod 2D. How-
ever, the commission disagrees with EPA’s comment that the
flow monitor should be accurate to ±5% over the full range of
expected operation. Such a requirement could be extremely dif-
ficult for instrument manufacturers and facilities to prove at the
very low end of the expected operation. With regard to EPA’s
comment on performing accuracy tests with Method 2D on the
flow monitors installed on flare headers, while relative accuracy
test audits (RATA) are an important part of verifying monitor ac-
curacy, performing such a test on a flare header will be problem-
atic at flow rates that are typical of normal flare operation. Addi-
tionally, a comparative flow rate RATA test on a flare header will
be burdensome on industy. The accuracy specifications selected
for the flow monitors are equivalent to Method 2D. The commis-
sion has deleted references to 2D in response to the comments.
Notwithstanding, volumetric flow rate is necessary to determine
mass flow.
TCC and Valero commented on the flow monitoring re-
quirements in §115.744, stating that the commission should
recognize that variations in flow composition can lead to
inaccuracies in flow measurements, as most flow measurement
devices are accurate only within a specified range.
The commission realizes that some inaccuracy is inherent in any
measurement device, but must also emphasize the importance
of establishing accuracy requirements for data collection. Sec-
tion 115.725(d)(1) includes the following accuracy specifications:
flowmonitor, ±5.0%; temperature gauge, ±2.0% at absolute tem-
perature; and pressure gauge, ±5.0 mm mercury.
TCC commented that the commission should consider alterna-
tive methods to obtain VOC data on a periodic basis in lieu of

continuous monitors. The proposed requirement to continuously
monitor and speciate HRVOCs will require multiple GCs to ade-
quately separate and quantify the various constituents. Each GC
could cost as much as $100,000 simply for the analyzer. This
cost could increase to over $300,000 when analyzer housing,
piping, and the like are considered. Alternative methods should
be explored which could provide the desired information at re-
duced cost.
The commission disagrees with the cost estimate of $100,000
for a single GC. Considering that other acceptable options are
much less expensive, this scenario is unlikely. Depending on the
number and type of detectors, other advanced features, and the
requirements dictated by the particular stream, information avail-
able to the commission indicates that $20,000 to $30,000 would
be a typical cost. Some streams may be able to use a single
column/detector system, such as a gas chromatograph/thermal
conductivity (GC/TCD).
TCC commented that use of Method 18, as indicated in 40 CFR
Part 50, Appendix 1, is focused on grab sample analysis and is
not appropriate for continuous, on-line analysis. TCC also stated
that the detector specified by Method 18 would easily malfunc-
tion due to saturation expected during a significant flaring event.
TCC recommended that the term "continuous" should be deleted
from this section and that Method 18 should be reserved for pe-
riodic monitoring.
The commission disagrees that Method 18 is focused on grab
sample types of analyses; this method can be used on-line. Sec-
tion 8.2.2 in Method 18, which addresses direct interface type
analyses, could be used for an on-line GC system. Although
Method 18 is geared more toward an emission test run and not
continuous operation, this method can be carried out for the latter
procedure. Most of Method 18 and American Society for Test-
ing and Materials (ASTM) D1946 would not be applicable. To
give the plant more flexibility, methodology has not been speci-
fied. With regard to saturation, companies should take this effect
into account when designing their monitoring plan. If the de-
tector malfunctions because of a large "dump," §115.725(4) re-
quires that grab samples be taken every four hours during mon-
itor downtime.
TCC commented that the commission should clarify why it pro-
poses monitoring for inorganic constituents in a rule directed at
HRVOC control, stating that CO and CO2 are not significant con-
stituents in most flare headers. TCC commented that mandatory
carbon oxides analysis would require either addition of either an
infrared analyzer or a methanator to allow GC analysis, and that
this is an additional expense which does not contribute to the
overall goals of this proposal.
The commission disagrees that a GC would require an infrared
analyzer or methanator (also referred to as "methanizer"). A GC
with a thermal conductivity detector (TCD) is commonly used to
measure CO, CO2, and many other compounds. In fact, the TCD
is the detector used in the GC analysis under ASTM D1946, the
required method for CO and hydrogen measurement in 40 CFR
§60.18. The primary reason for analyzing for CO and CO2, as
well as other inerts like nitrogen, is to obtain an accurate molec-
ular weight of the stream. Most of the flow measurement instru-
ments that would typically be used are dependent on the molec-
ular weight of the stream. Additionally, CO and hydrogen add
Btu content to the stream, and disregarding them would require
more supplemental fuel than actually needed.
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ED stated that the commission should clarify that §115.744 re-
quires monitoring of both HRVOCs and general VOCs on a spe-
ciated basis.
The monitoring requirements for flares, which have been relo-
cated to §115.725, specify that only the HRVOC hourly average
mass emission rate must be calculated for determining compli-
ance with the site-wide cap. However, as a practical matter,
all VOCs are speciated by the on-line analyzer, but only the
HRVOCs are required to be reported.
HRVOC Cooling Tower Heat Exchange Systems
TCC commented that the commission can obtain improved data
for compliance, emissions inventory and SIP modeling purposes
for CTHES in HRVOC service without requiring multiple contin-
uous HRVOC monitors that are costly to install and to maintain.
TCC and Goodyear-Houston commented that periodic sampling
and analysis coupled with enhanced CTHES EMPs should be al-
lowed as appropriate to meet these data needs. BCCA-AG and
Lyondell stated that the proposed monitoring requirements are
"exceedingly onerous" and exceed what is reasonably necessary
to improve the emissions inventory and ensure compliance with
applicable requirements. BCCA-AG and Lyondell stated that the
proposed monitoring does not provide significantly more use-
ful data than can be obtained by frequent sampling. BCCA-AG
and Lyondell recommended the monitoring requirements be re-
placed with EMPs tailored to each unique operation, which take
into account its physical characteristics, service, and emissions.
BCCA-AG, Lyondell, and TxOGA commented that quality assur-
ance plans for HRVOC cooling towers should not be submitted
to the commission for approval, but instead, each VOC cooling
tower system should be covered by an EMP maintained on- site
and available for inspection. These EMPs would detail normal
monitoring requirements, as well as appropriate responses to
the detection of leaks found in cooling tower systems, and in-
clude the information contemplated by the commission in quality
assurance plans.
The commission partially agrees with the commenters and has
revised the monitoring requirements for cooling towers. Contin-
uous flow monitoring is required for all affected cooling towers.
For cooling water heat exchange systems with a design capacity
to circulate 8,000 gpm or greater of cooling water, a continuous
monitoring system to determine the total strippable VOC concen-
tration is required at each inlet of each cooling tower. For cooling
water heat exchange systems with a design capacity to circulate
less than 8,000 gpm of cooling water, the total strippable VOC
concentration is obtained by collecting grab samples from each
inlet of each cooling tower at least twice per week, with an in-
terval of not less than 48 hours between samples. In addition,
speciation for HRVOCmust be performed monthly. The rule sets
the trigger level for more frequent HRVOC speciation at 50 ppbw
total strippable VOC. When this level is triggered, an additional
sample must be collected for strippable VOC analysis from each
inlet of the affected cooling tower at least once daily, and this
speciated sampling must continue on a daily basis until the con-
centration of total strippable VOC drops below 50 ppbw. The
commission encourages EMPs that incorporate best operating
practices and ensure compliance, and believes that the revisions
to the rules provide sufficient flexibility while ensuring that leaks
are detected and repaired in a timely manner.
TCC commented that continuous on-line samplers and GC an-
alyzers are often not the best method for determining leaks in

water systems (including cooling towers). To support this com-
ment, TCC cited a 1992 study which concluded that the perfor-
mance of continuous on-line VOCmonitors on ppb-level VOCs in
actual waste streams was unsatisfactory for the use of this data
for compliance purposes. TCC and Lyondell recommended pe-
riodic instead of continuous monitoring, as follows: monitoring
requirements for CTHESs in HRVOC service should be sepa-
rated between that for: 1) emissions inventory purposes, and 2)
for leaks that have been detected by an appropriate surrogate
means. Monitoring for EI purposes should include monthly grab
samples from a point in the CTHES system that would allow for
appropriate estimation of emissions from the CTHES. Monitor-
ing for leak detection purposes should be done at least three
times per week using appropriate surrogate methods to provide
for leak detection. Once a leak has been confirmed, specific grab
sampling for speciated HRVOC analysis is appropriate.
The revised monitoring requirements for cooling towers de-
scribed in the response to the previous comment provide
additional flexibility in monitoring, as requested by the com-
menter. However, continuous monitoring for total strippable
VOC is still needed to detect leaks as soon as they occur. Some
surrogates may not be accurate enough for the level of accuracy
needed. However, alternative methods may be submitted to the
Engineering Services Team for review and approval.
TCC commented that if the commission decides to require the
proposed monitoring in the final rule, VOC speciation should
be limited to HRVOCs by definition for each CTHES (and other
constituents as may be required by permit requirements). TCC
further stated that it is impractical to analyze for each and ev-
ery VOC compound that has the potential to be leaking to the
CTHES, and that it is also unnecessary and burdensome to re-
quire complete speciation of every potential VOC compound that
could be in the CTHES at the frequency proposed. Ethyl stated
that it supports a de minimis quantity concentration for specia-
tion of HRVOCs and VOCs for monitoring under the proposed
rules.
The previously described revisions to the cooling tower rule ad-
dress the concerns stated in the comment. Each monitoring sys-
tem (continuous flow monitor, and continuous on-line analyzer or
grab samples twice per week) must be operated at least 95% of
the time when the cooling tower is operational, averaged over a
calendar year. Total strippable VOC must be routinely monitored
(either continuously or twice per week, depending on circulation
rate with relation to 8,000 gpm), and HRVOC speciation must
be performed monthly. The frequency of HRVOC speciation is
increased to once daily when a 50 ppbw concentration of total
strippable VOC is reached, and daily HRVOC speciation must
continue until the total strippable VOC concentration falls below
50 ppbw. For each sample, the speciated concentration of at
least 90% of the total VOC must be determined on a mass ba-
sis.
Goodyear-Houston commented that the ten ppbw minimum de-
tection requirement is unrealistic, especially for a cooling tower
system with a high circulation rate. DuPont commented that it is
unrealistic to assume that the same ten ppbwminimum detection
limit could be achieved for all HRVOC in a sample. Likewise, the
selection of the actual method should be based on the material
in a heat exchanger, not the individual components.
The commission disagrees, and believes that a detection level
of ten ppbw is readily achievable, using commonly available flow
monitors, over the range of cooling water flow rates expected to
be encountered in affected cooling towers. Section 115.766 now
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requires that the total strippable VOC, not HRVOC, concentration
be determined with a ten ppbw minimum detection limit. In addi-
tion, the rule allows alternative monitoring and testing methods
to be approved by the Engineering Services Team.
TCC commented that if the commission decides to require the
proposed monitoring in the final rule, the requirement for grab
sampling during VOC monitor out-of-order periods as detailed
in §115.764(1), relating to Monitoring Requirements, should be
modified to daily.
Themonitoring provisions in §115.764(a)(2) add the requirement
that during periods when the VOC monitor(s) are out of order a
sample must be collected for total VOC analysis according to the
commission air-stripping method (Appendix P, TCEQ Sampling
Procedures Manual, December 2002). This sample must be col-
lected at least three times per calendar week, with an interval of
no less than 36 hours between samples.
TCC suggested the addition of "skip provisions" for the peri-
odic sampling requirements of §115.764(1) for each CTHES that
has demonstrated good historical performance (no leak periods).
TCC recommended that such sampling be reduced from: 1)
monthly to quarterly after six months of monthly sampling that
indicates no leaks into the CTHES, and 2) from quarterly to an-
nually quarterly after 12 months of monthly/quarterly sampling
that indicates no leaks into the CTHES. TCC stated that the in-
clusion of such "skip provisions" in the rule will provide incentives
to good performers.
For cooling tower heat exchange systems, leak-skip monitor-
ing is not allowed because there are not enough of these units
present for the statistics of skip monitoring to apply. In addition,
leaks from these units are not particularly predictable and might
operate with low-leak rates for long periods of time and then fail
instantaneously with sudden increases in leak rates. Conse-
quently, no matter howmany consecutive successful inspections
are performed, there is little assurance that a low-leak rate would
continue if skipping were allowed.
TCC commented that submittal for approval of the CTHES EMPs
should be required no sooner than 180 days after promulgation
of the rule, and that the submitted CTHES EMP should receive
automatic approval by the executive director if approval or disap-
proval of the EMP is not issued within 30 days after submittal.
The commission encourages EMPs that incorporate best op-
erating practices and ensure compliance with the rules. Sec-
tion 115.764(d) specifies the schedule for submittal of monitoring
quality assurance plans for approval by the agency. For cooling
towers existing on or before June 30, 2004, plans must be sub-
mitted no later than April 30, 2004, and for cooling tower heat ex-
change systems that become subject to the requirements of the
division after June 30, 2004, at least 60 days prior to being placed
in HRVOC service. In addition, the plan must define each com-
pound which could potentially leak through the heat exchanger,
and therefore directly impact the emissions of the cooling water
system.
§115.766(2)
Similar to its comment on §115.184(1), EPA stated that the El
Paso stripping method for compliance, required by this rule, is
not a federally-approved method. However, EPA stated that the
method may have advantages for sampling high volatility com-
pounds, and requested that a copy of the specific procedure be

included as part of the SIP revision, and that available informa-
tion on the precision and accuracy of the method be provided to
facilitate the EPA’s evaluation.
Commission staff are currently refining this method, and plan to
submit the final document to EPA in early 2003, but independent
of the submittal of this SIP revision. Since the rules require com-
pliance with the site-wide cap by April 1, 2006, EPA should have
adequate time to review and approve this method.
§115.766(4)
EPA stated that the elements of the quality assurance plan
should be made more clear so that the commission review and
approval can be considered a replicable procedure and thus the
sampling plans would not require EPA approval.
The Engineering Services Team is developing a sampling/mon-
itoring plan guidance document for both flares and cooling tow-
ers. This guidance is expected to be available shortly after the
effective date of the adopted rules.
EPA stated that the rule should explain the minimum leak the
system must be able to detect. If, for example, the system must
detect a leak of one lb/hr, the facility may have to locate the sam-
pling point further up stream at the inlet and outlet of an individual
heat exchanger or group of heat exchangers so that the flow will
be small enough that a leak can be detected by the test method.
EPA commented that this evaluation should be part of the sam-
pling plan.
The commission has amended the HRVOC rule for cooling tow-
ers by eliminating individual unit emission limits and requiring
compliance with a site-wide cap. Therefore, it is more appro-
priate to specify minimum leak criteria in terms of concentration
rather than themass emission rate. The commission has revised
the monitoring requirements for cooling towers in §115.764(a)(5)
and (b)(5) to require that if the concentration of total strippable
VOC is equal to or greater than 50 ppbw, an additional sample
must be collected for strippable VOC analysis from each inlet of
the affected cooling tower at least once daily. The additional spe-
ciated strippable VOC sampling must continue on a daily basis
until the concentration of total strippable VOC drops below 50
ppbw. Since the rule specifies the minimum detectable concen-
tration at ten ppbw, the rule requirement ensures that speciation
is triggered at 50 ppbw, a reasonable concentration above ten
ppbw. The actual lb/hr figure that corresponds to either the ten
ppbw or 50 ppbw concentration thresholds will depend on the
flow rate of circulation water in the cooling tower.
EPA commented that the rule should provide the minimum fre-
quency that the monitoring equipment will be audited and the test
methods that will be used for auditing the monitors. EPA stated
that with the addition to the rule of a leak detection threshold and
audit frequency and methods, the EPA can consider the quality
assurance plan evaluation a replicable procedure that does not
require individual SIP revisions.
Section 115.766 specifies the minimum leak that the VOC mon-
itor must be able to detect on a concentration basis: ten ppbw
in the cooling water. The commission considers a concentra-
tion- based value to be an appropriate and achievable detection
requirement that does not unfairly bias monitoring expense and
technology requirements against high volume cooling towers in
favor of smaller cooling towers.
An agency sampling/monitoring plan guidance document
which specifies the elements of the plan will be available for
industry shortly after the effective date of the rule adoption. The
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adopted regulations address minimum calibration frequency
requirements for monitoring equipment; however, RATAs would
be inappropriate and unnecessarily burdensome on industry.
An audit of a cooling tower monitoring system could only be
scheduled and performed after a leak of sufficient magnitude
was detected if meaningful results in such a comparison are to
be obtained.
BCCA-AG, Goodyear, and Lyondell commented that the pro-
posed rules requiring continuous flowmonitoring for both general
VOC and HRVOC cooling towers should be changed to allow the
use of design flow rate (via pump curves or a similar technical
analysis method).
In principle, certain parameters could be used as surrogates
for continuous flow monitoring of cooling tower circulation wa-
ter. However, caution must be applied in assuming that such
surrogates are representative and reliable and remain that way,
particularly when compared to a readily available, relatively in-
expensive conventional flow monitor. For example, pump curves
can deteriorate over time, and the design flow rate may not be
representative of actual operating conditions. The rule allows
alternative monitoring methods to be approved by the Engineer-
ing Services Team. Any alternative monitoring approach must
meet the agency’s predictive emissions monitoring system pro-
tocol and must have an accuracy of ±5%.
Ethyl suggested that some type of criteria, such as vapor
pressure or boiling point, be used to exclude heavier complex
molecules from the requirements of speciation. Ethyl stated
that technology does not exist to readily identify heavy complex
molecules on a continuous basis at a practical cost.
The commission has revised the monitoring requirements of
§115.764 so that speciation is no longer required on a contin-
uous basis. High-molecular weight compounds would not be
expected to be emitted in significant quantities. However, the
concern over heavy complex components should be addressed
by the rule’s requirement that only require 90% of total VOC be
speciated on a mass basis. In addition, approval of alternative
methods is allowed under the rule.
HRVOC Fugitive Emissions
§115.781(b)(5) and §115.783(5)(A)
BCCA-AG, DuPont, ExxonMobil, Lyondell, Phillips, TCC, and Tx-
OGA stated that the requirement for instrumentation on process
drains is technically infeasible. BCCA-AG, Dow, DuPont, Lyon-
dell, Phillips, TCC, and TxOGA suggested that the requirement
for daily inspections of process drains with water seals should be
changed to weekly. Phillips stated that this is adequate to con-
trol leaks from these sources without level alarms. ExxonMobil
stated that a required periodic inspection program is adequate
to control leaks from these sources without level alarms. For
those seals that have failed three inspections in any 12-month
period, BCCA-AG, Lyondell, and TxOGA suggested that daily
inspections are appropriate, and TxOGA suggested an alterna-
tive would be to require a compliance study. ExxonMobil stated
that it presumes that if the water seal is at the proper working
level, it is effective.
The commission has revised the water seal inspection sched-
ule in §115.781(b)(5) from daily to weekly, except that daily in-
spections are required for those seals that have failed three or
more inspections in any 12-month period. In addition, the com-
mission has revised §115.783(5)(A)(ii) such that an alarm or
flow-monitoring system is an alternative to the weekly water seal

inspections. Regarding the ExxonMobil comment, the commis-
sion agrees that if the water seal is at the proper working level,
it should be effective in preventing a free-flow of emissions.
Dow and TCC stated that §115.781(b)(5) should only apply to
sources subject to Subchapter B, Division 4 (Industrial Waste-
water).
The commission disagrees. Numerous process drains are not
subject to Subchapter B, Division 4, yet the process drains could
emit HRVOCs uncontrolled under TCC’s proposal.
§115.781(b)(6)
ExxonMobil and TxOGA stated that weekly inspections of
process drains not equipped with water seals controls are ap-
propriate, while Dow and TCC suggested monthly inspections.
The commission agrees that process drains not equipped
with water seals controls are less likely to leak than process
drains with water seals controls, such that a monthly inspection
schedule appears adequate. Therefore, the commission has
revised the inspection schedule in §115.781(b)(6) from weekly
to monthly.
§115.781(b)(7)
Sierra-Houston and Sierra-Lone Star supportedmonitoring twice
during the third quarter when leaks occur more frequently. ATO-
FINA stated that it contracts outside vendors to implement and
maintain a fugitive monitoring program, and that in choosing the
vendors, it performs extensive reviews to ensure that they have
adequate and qualified personnel. ATOFINA stated that it in-
vests significant time and resources to ensure each technician
understands and can work within its work order system, and
that these technicians are granted access to the most sensi-
tive areas of ATOFINA’s facilities. ATOFINA stated that as a
result, each technician must undergo an extensive security re-
view prior to entering ATOFINA process units. ATOFINA stated
that since the September 11, 2001 terrorist attacks, industry has
been on high alert for anything out of the ordinary, but that even
with these security procedures in place, seeing a new face in
process areas can create unnecessary concern. ATOFINA ex-
pressed concern that requiring two monitoring rounds during
the third quarter would be redundant and jeopardize the qual-
ity of the technical staff available, and to implement this pro-
posed requirement, fugitive monitoring companies will need to
hire and train additional technicians to monitor for the third quar-
ter. However, after the two monitoring rounds are conducted in
the third quarter, ATOFINA stated that it will be forced to lay the
excess staff off, which could lead to the creation of a less quali-
fied "temporary fugitive monitoring team" every third quarter and
that these unqualified and inexperienced techniciansmay not op-
erate as efficiently and may place themselves and other person-
nel in dangerous situations. ATOFINA suggested that the com-
mission remove this requirement. Likewise, EnRUD and Phillips
stated that drastic manpower fluctuations resulting from redun-
dant third-quarter fugitive monitoring and re-monitoring required
after unit startup are impractical and not expected to produce
significant emission reductions. EnRUD suggested that as an
alternative, a performance-based extra monitoring program or
an NSPS-type monitoring program. BCCA-AG, Dow, DuPont,
ExxonMobil, Goodyear-Houston, Lyondell, TCC, and TxOGA ex-
pressed similar concerns as ATOFINA and Phillips. Dow, Exxon-
Mobil, and TxOGA suggested limiting additional quarterly moni-
toring to remonitoring of all DOR components, all components
determined to be leaking above 500 ppmv during the last 12
months, and all components which are categorized as "repeat
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leakers," or components which have leaked more than one quar-
ter in the last two-year period.
The commission agrees with the commenters that an additional
round of monitoring during the third quarter presents staffing dif-
ficulties and has deleted the proposed §115.781(b)(7).
§115.781(b)(8)
ATOFINA, BCCA-AG, Dow, DuPont, ExxonMobil, Lyondell,
Sierra-Houston, Sierra-Lone Star, TCC, and TxOGA com-
mented on the proposed §115.781(b)(8), which requires
quarterly monitoring of PRVs in gaseous service and not vented
to a closed-vent system. Sierra-Houston and Sierra-Lone
Star supported monitoring each PRV every quarter regardless
of accessibility and stated that it is time to change piping
configurations so that all components are accessible. ATO-
FINA expressed concern that the proposed rule requires that
components that are currently listed as "unsafe" or "difficult" to
monitor, be monitored quarterly. ATOFINA agreed that extra
steps can and should be made to monitor "difficult" to monitor
components, but stated that components that are listed as
"unsafe" to monitor should remain on an annual schedule.
ATOFINA stated that monitoring these components puts their
fugitive technicians in hazardous situations and that by requiring
that they be monitored quarterly, quadruples the risk to which
the technicians will be exposed. ATOFINA questioned whether
the risk of injury outweighs the amount of potential emission
reductions that can be achieved by more frequent monitoring.
BCCA-AG and Lyondell stated that an exemption for difficult-
to-monitor PRVs is routinely included in federal and state LDAR
regulations because they are necessary for safe operations.
BCCA-AG, Dow, DuPont, ExxonMobil, Lyondell, TCC, and
TxOGA asserted that the emissions benefits are far outweighed
by safety issues associated with monitoring difficult-to-access
PRVs, which usually are elevated. DuPont suggested the ad-
dition of wording such as "unless they have been documented
to be unsafe-to-monitor or inaccessible." ExxonMobil stated
that monitoring of difficult-to-monitor PRVs should remain on
an annual basis. Dow suggested that the quarterly monitoring
requirement in §115.354(2)(D) and §115.781(b)(8) be replaced
using language from HON Subpart H, 40 CFR §63.165.
The commission agrees that difficult-to-monitor PRVs should
be monitored annually, as is currently required under
§115.354(1)(B), and has revised §115.781(b)(8) accord-
ingly. Similarly, the commission believes that components which
are unsafe-to-monitor should be on an alternate monitoring
schedule, and therefore has added a new §115.781(b)(7). The
commission has included a provision in §115.781(b)(7) which
specifies that components which are difficult-to-monitor (i.e.,
cannot be inspected without elevating the inspecting personnel
more than two meters above a permanent support surface)
may instead be monitored annually. No changes were made to
§115.354(2)(D) because it was not proposed for revision.
BCCA-AG, ExxonMobil, Lyondell, and TxOGA asserted that for
difficult-to-access PRVs, owners and operators should have the
option of verifying the integrity of the rupture disk quarterly via a
gauge reading or visual inspection.
Verification of the rupture disk integrity using a pressure sensing
device (or equivalent device or system) between the PRV and the
rupture disk would reasonably be expected to be an appropriate
alternative to quarterly monitoring. Therefore, the commission
has added §115.787(e) which provides this option.

ExxonMobil and TxOGA suggested that because most such
PRVs are located in difficult-to- access locations, an alternative
to conventional hydrocarbon gas analyzer procedures should
be allowed, such as a sample line from the PRV outlet to grade
with sufficient sample draw.
ExxonMobil and TxOGA did not provide sufficient details about
their suggested alternative for the commission to be able to
determine if it is an acceptable, equivalent method for moni-
toring a PRV. In addition, the existing RACT requirements of
§115.354(2)(D) regarding quarterly PRV monitoring implement
federal RACT requirements for fugitive monitoring and, as such,
cannot be relaxed. Should ExxonMobil or TxOGA wish to
pursue the matter further, the commission suggests that they
present the issue to EPA and determine if EPA will agree to
relax the federal RACT requirements.
Dow suggested that monitoring at the weep hole be specified as
an acceptable way to check a PRV for leakage if the exhaust pipe
is purged prior to monitoring.
The commission notes that Section 4.3.1.d. of Test Method 21
states: "The configuration of most pressure relief devices pre-
vents sampling at the sealing seat interface. For those devices
equipped with an enclosed extension, or horn, place the probe
inlet at approximately the center of the exhaust area to the at-
mosphere." Test Method 21 does not appear to allow monitoring
as Dow suggested, and therefore, the commission has made no
change in response to this comment.
BCCA-AG, Dow, ExxonMobil, and Lyondell recommended that
the requirement to equip each PRV with a rupture disk and
pressure sensing device between the PRV and the rupture disk
should be an exemption or option in lieu of quarterly monitoring
of PRVs under §115.781(b)(8). BCCA- AG and Lyondell stated
that a rupture disk and gauge monitoring effectively separates
process fluid and the inlet of the PRV and prevents leaking.
ExxonMobil expressed similar concerns.
The existing requirements of §115.354(2)(C) for quarterly
monitoring of PRVs in gaseous service implement federal RACT
requirements for fugitive monitoring and, as such, cannot be
relaxed through the suggested exemption from §115.781(b)(8).
Should the commenters wish to pursue the matter further,
the commission suggests that they present the issue to EPA
and determine if EPA will agree to relax the federal RACT
requirements.
§115.781(b)(9)
EnRUD suggested that a leak definition of 100 ppmv would result
in emission reductions. TCC recommended that pumps have a
leak definition of 1,000 ppmv because that is consistent with the
HON.
Components either leak, or they do not leak, such that lower-
ing the leak definition from 500 ppmv to 100 ppmv is expected
to have little effect. In other words, a component that monitors
as a leaker using a 100 ppmv leak definition would probably be
leaking at 500 ppmv or more. The HON’s leak definition of 1,000
ppmv is based on the need to reduce exposure to HAPs, while
Chapter 115’s purpose is to reduce emissions which contribute
to ozone formation. Because the purposes of the rules are so
different, there is no reason they should necessarily have the
same thresholds. Therefore, the commission has retained the
500 ppmv leak threshold for pumps.
§115.781(b)(10) and (11)
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Comments concerning §115.781(b)(10) and (11) are ad-
dressed earlier in this preamble in the comments concerning
§115.354(11) and (12).
§115.781(c)
DuPont, ExxonMobil, TCC, and TxOGA commented on pro-
posed §115.781(c), which specifies that pumps, compressors,
and agitators must be inspected weekly or equipped with an
alarm that alerts operators of leaks. DuPont and TCC recom-
mended that §115.781(c)(1) be revised to clarify that the weekly
inspection is a visual inspection. DuPont, ExxonMobil, and
TxOGA asserted that alarms are expensive and unnecessary,
and DuPont recommended that §115.781(c)(2) be deleted.
ExxonMobil and TxOGA commented that "indications of liquid
dripping" is not consistent with other standards of seals leaking
such as three drips per minute, and that many seal systems will
show dark stains as normal weeping of lube oil. ExxonMobil and
TxOGA stated that compressors and agitators in gas service
will not show apparent leaks as drips.
The commission has revised §115.781(c)(1) to clarify that the
weekly inspection is a visual inspection, and has deleted the
wording "indications of." However, the commission has retained
§115.781(c)(2) because it provides an alternative to weekly in-
spections.
§115.781(d)
Dow, ExxonMobil, TCC, and TxOGA commented on proposed
§115.781(d), which specifies that for closed-vent systems con-
taining bypass valves which are secured in the closed position
with a car-seal or a lock-and-key type configuration, inspections
of the seal or closure mechanismmust be conducted on a weekly
basis and after any maintenance activity that requires the seal
to be broken. ExxonMobil and TxOGA supported this inspection
requirement, while Dow and TCC suggested that the proposed
weekly monitoring be changed to monthly for consistency with
the HON.
The commission agrees with Dow and TCC that a monthly in-
spection is adequate, and has revised §115.781(d) accordingly.
§115.781(e)
Ethyl, ExxonMobil, and TxOGA objected to the §115.781(e) re-
quirement for VOC monitoring of any PRV discharge within 24
hours. Ethyl stated that this is unreasonable for its operations
in which almost all of the pressure relief devices already vent to
the plant flare. Ethyl stated that emissions of the PRV discharge
are already controlled to minimize emissions, and that the re-
quired monitoring would be impractical and could well present
a significant safety hazard as well as increase VOC emissions
to the atmosphere. Ethyl and TxOGA stated that this require-
ment should be limited to PRVs which are routed directly to the
atmosphere and not to an existing control device. TCC recom-
mended deletion of the reference to "release event." TxOGA also
requested clarification that this monitoring is of the PRV "outlet,"
as opposed to the valve parts (stem, etc.).
The commission has revised §115.781(e) to specify that it ap-
plies to PRVs which vent directly to the atmosphere. In addition,
the commission has deleted the reference to "release event" be-
cause this definition has been deleted. Concerning TxOGA’s
question about whether monitoring is of the PRV outlet, as op-
posed to the valve parts (stem, etc.), the commission notes that
the purpose of monitoring any PRV discharge within 24 hours
is to ensure that the valve reseated properly. Section 4.3.1.d.
of Test Method 21 states: "The configuration of most pressure

relief devices prevents sampling at the sealing seat interface.
For those devices equipped with an enclosed extension, or horn,
place the probe inlet at approximately the center of the exhaust
area to the atmosphere." Therefore, PRV monitoring is done at
the relief valve opening (horn), which TxOGA referred to as the
"outlet."
ExxonMobil and TxOGA asked if "after actuation" refers to the
beginning or the end of the release event.
A PRV is actuated when the pressure becomes high enough for
the PRV to vent. Thus, "actuation" refers to when the PRV initially
vents emissions, rather than when the PRV closes.
REPORTING REQUIREMENTS
General VOC Flares
BCCA-AG and Lyondell commented on the ambiguous wording
of the provisions stating that reporting requirements apply and
data must be submitted to the commission by April 30, 2003 "if a
flare at an account has monitoring data for any speciated" VOC
or HRVOC. BCCA-AG and Lyondell commented that the phrase
"if a flare at an account has data" suggests that the reporting re-
quirements apply by April 30, 2003 if an affected company has
any speciated VOC data, even historical data, from any flare at
an account. BCCA-AG and Lyondell stated that if the commis-
sion merely meant to require that any speciated VOC data rou-
tinely being collected should be submitted beginning with the first
quarter of 2003, these provisions should be reworded to simply
require that, but to delete any reference to applicability of the re-
porting requirements by April 30, 2003. BCCA-AG and Lyondell
further commented that one compliance date should be used
for all regulated entities, and that an early reporting obligation
places an unfair burden on companies that may have installed
such equipment for other reasons, even voluntarily. ED com-
mented that extending the proposed sampling requirements for
flares in HRVOC service to flares in general VOC service would
not be overly burdensome, and that the sampling should be con-
ducted at the same frequency. ED also suggested that at least
95% of the total VOC in a general VOC stream be speciated.
As noted earlier in this preamble, the commission has withdrawn
the proposed general VOC rules for flares in Subchapter B, Di-
vision 7. Therefore, the commission has made no changes in
response to the comments.
General VOC Flares and Cooling Towers
§§115.174, 115.183, 115.745, 115.765
Ethyl stated the 30-day reporting requirements under the
proposed regulations are unduly burdensome for smaller
specialty chemical plants with limited staffs and budgets, and
recommended a 90-day reporting period. Ethyl commented
that the commission’s resources are too limited to process
all of the newly-required data under the proposed regulations
within a 30-day period. ED stated concern that the proposed
quarterly reporting requirements in §115.174 are insufficient
to accomplish the objectives outlined in the preamble, and
suggested that the reporting requirements be amended and
expanded to account for the temporal variability in the emissions
from each flare instead of an average hourly emissions rate
each quarter for each VOC.
EPA commented that the requirement for the quarterly report-
ing of the average hourly speciated VOC emission rate implies
that facilities only have to report the average of all of the data for
the quarter. EPA stated that hourly emissions based on much
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shorter averaging times could be estimated based on the sam-
pling which is required twice per week, and recommended that
the rules clarify the expectation so that the information for future
modeling exercises will be as useful as possible.
As noted earlier in this preamble, the commission has withdrawn
the proposed general VOC rules for flares and cooling towers in
Subchapter B, Divisions 7 and 8. In addition, the monitoring,
testing, recordkeeping, and reporting requirements for HRVOC
flares and cooling towers have been revised for consistency with
the site-wide HRVOC emissions cap. Therefore, the commission
has made no changes in response to the comments.
HRVOC Flares
§115.745
TCC recommended that §115.745, relating to Reporting Re-
quirements, be revised to allow semiannual reporting instead of
quarterly reporting as proposed. TCC also commented that the
term "average hourly emission rate" in §115.745 refers to the
average of the hourly emissions for the reporting period.
The proposed quarterly reporting requirements have been
removed and replaced by the recordkeeping requirements of
§115.726. Therefore, the commenter’s concerns are moot.
HRVOC Cooling Towers
§115.765(1)
TCC requested clarification on what is intended by the term "av-
erage-hourly HRVOC rate" in §115.765(1), and whether the re-
quirement is specifically limited to known leak events. For clarity,
TCC suggested that such reporting provisions be kept as part
of the Chapter 101 rules. BCCA- AG and Lyondell disagreed
with the proposed requirement for cooling towers to submit emis-
sions monitoring reports on a quarterly basis, stating that it is an
unnecessary paperwork burden on the regulated entity and the
commission which provides the agency with no additional bene-
fit. BCCA-AG and Lyondell suggested that if there is a concern
at a particular facility or source, the commission should use its
discretion to require more restrictive reporting on a case-by-case
basis, where appropriate. Goodyear-Houston recommended an-
nual reporting.
The commission has withdrawn §115.765, concerning Report-
ing Requirements. The recordkeeping requirements in §115.767
specify procedures for retention of records.
BCCA-AG and Lyondell commented on the ambiguous wording
of the provisions stating that reporting requirements apply and
data must be submitted to the commission by April 30, 2003 "if a
cooling tower heat exchange system at an account has data that
reflects chlorine usage amounts and/or monitoring data for any
speciated" VOC or HRVOC. BCCA-AG and Lyondell commented
that the phrase "if a cooling tower heat exchange system at an
account has data" suggests that the reporting requirements ap-
ply by April 30, 2003 if an affected company has any speciated
VOC data even historical data from any cooling tower system at
an account. BCCA-AG and Lyondell stated that if the commis-
sion merely meant to require that any speciated VOC data rou-
tinely being collected should be submitted beginning with the first
quarter of 2003, these provisions should be reworded to simply
require that, but to delete any reference to applicability of the re-
porting requirements by April 30, 2003. BCCA-AG and Lyondell
further commented that one compliance date should be used
for all regulated entities, and that an early reporting obligation

places an unfair burden on companies that may have installed
such equipment for other reasons, even voluntarily.
The commission has deleted from §115.769 the requirement to
submit speciated monitoring data.
Commenting on §115.765, Reporting Requirements, TCC stated
that if the commission decides to retain the quarterly reporting
requirement of HRVOCs from each CTHES, the provision should
bemodified so that if applies only to CTHES’s in HRVOC service,
and that reports be submitted to the executive director, not the
Technical Analysis Division. TCC further commented that the re-
porting of hourly emissions from each CTHES in HRVOC service
could be beneficial to the commission only during leak periods,
and that reporting of this hourly information would be covered
by the upset reporting provisions of the Chapter 101 rules. TCC
stated that reporting hourly emissions is excessive and overly
burdensome.
The commission has withdrawn proposed §115.765, so the re-
porting requirements have been deleted.
TCC commented that it is inappropriate to include the hourly us-
age of chlorine at a CTHES in the reporting requirements for
HRVOCs from a CTHES. Although acknowledging that the con-
tribution of gaseous chlorine emissions to ozone formation in
the HGA airshed is not completely understood, TCC suggested
that such data gathering efforts would be better accomplished
through the annual air emissions inventory. TCC further com-
mented that the commission should account for all sources of
gaseous chlorine in the HGA airshed, not just those emitted by
industry. TCC stated that total annual chlorine usage (which
could be obtained from company purchasing information) rather
than hourly usage should be acceptable for inventory purposes.
The commission has withdrawn proposed §117.745 pertaining
to Reporting Requirements. The deleted reporting requirements
include reporting for chlorine.
BCCA-AG, Lyondell, and TCC favored deletion of the proposed
requirement for quarterly reporting of the total amount of chlorine
introduced into each cooling tower system on an hourly basis. In
their comment, BCCA-AG and Lyondell stated that all sources of
gaseous chlorine (not just industrial cooling towers) need to be
included in the evaluation, that the contribution of gaseous chlo-
rine emissions from cooling towers is minimal (a cooling tower is
normally operated with a 1.0 - 3.0 ppb level of residual chlorine),
and that this proposed provision is inappropriate for Chapter 115,
which addresses VOCs.
TCC commented that most large petrochemical sites are either
already using a liquid chlorination agent such as bleach or are
in the process of converting from gaseous chlorine to a liquid
chlorination agent, and that the rule should clarify whether the
term "chlorine" refers to gaseous chlorine only and/or to sodium
hypochlorite or similar chlorination solutions. TCC questioned
the basis for requesting "total chlorine" use, stating that if the
commission intended such data to be used for leak determina-
tion then the parameter of residual chlorine in a CTHES may be
of more interest and would be better addressed in the context of
an EMP for the CTHES. TCC stated that it is not valid to assume
that all gaseous chlorine added to a CTHES is emitted to the
atmosphere, and that a "rule of thumb" for cooling towers along
the Gulf Coast is that 2.0 lb/day of chlorine gas equivalent for
every 1,000 gpm recirculation rate is used as the primary bio-
cide for industrial cooling towers. TCC stated that it is generally
accepted than an increase in chlorine demand to 5.0 lb/day for
every 1,000 gpm recirculation rate indicates a leak of a process
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material that reacts with chlorine. TCC emphasized that chlorine
demand over and above the minimum application of 2.0 lb/day
gaseous chlorine equivalent does not volatilize from the cooling
water into the air passing through the tower, but, rather, is re-
duced to chlorides and remains in the water phase.
The commission has withdrawn proposed §117.745 pertaining
to Reporting Requirements. The deleted reporting requirements
include reporting for chlorine.
TESTING REQUIREMENTS
Exemption from Testing - Vent Gas
Duke stated that there appears to be an inconsistency between
the testing requirements for vent gas streams that are claimed to
be exempt under §115.725(a)(1) and the exemption from control
requirements under §115.727(c). Duke further stated that in
accordance with §115.725(a)(1)(B), vent gas streams, for which
testing has demonstrated that VOC emissions do not exceed
the appropriate concentration thresholds, are not required to
be tested to demonstrate that the VOC mass emission rate is
below 14 pounds in any continuous 24-hour period. In addition,
Duke stated that in accordance with §115.725(a)(1)(A) and (B),
these vent gas streams are not subject to controls. Duke stated
that the listed citations appear to conflict with the exemption
under §115.727(c), because the exemption is only applicable
if VOC emissions don’t exceed the appropriate concentration
thresholds and 14 pounds in any continuous 24-hour period.
Finally, Duke stated that a similar situation exists with respect to
§115.725(a)(1)(C) and §115.727(c).
The commission has revised §115.725 and §115.727 to ensure
that the rules are consistent.
Dow suggested that §115.725(a) exempt from testing a vent gas
stream that is already measured with a CEMS because a CEMS
would provide a concentration value that is more accurate than
that determined by a portable analyzer.
The commission agrees and has revised §115.725(b) to provide
an alternative to testing for vents equipped with CEMS.
Rohm & Haas commented that §115.725 should consider the
safety of sampling vent gas streams containing highly toxic sub-
stances, such as cyanide.
The unique situation described by the commenters can be taken
into consideration as part of the test plan and quality assurance
plan review specified in §115.726(a). Therefore, the commission
has made no change in response to the comment.
Vent Gas
§115.725
HCPC supported the proposed §115.725 which addresses test-
ing requirements for vent gas streams claiming to be exempt.
The commission appreciates the support.
Sierra-Lone Star supported the new rule as generally pro-
posed, but expressed concerns about exemptions from other
requirements for certain vent gas streams where the owner or
operator seeks options for weaker pollution control standards.
Sierra-Lone Star expressed concern because the rule states
that only vent gas streams where the reference method testing
determines that the mass emission rate exceeds a combined
weight of VOC greater than 14 pounds in any continuous
24-hour period do not have to be directed to a control device.

Sierra-Lone Star stated that the 14 pound limitation is too
lenient.
As described earlier in this preamble, the commission has
replaced the individual emission specifications with a site-wide
HRVOC cap. The fundamental goal of this strategy is to ensure
that the air quality in HGA is not compromised and, in fact,
can be improved from what was demonstrated in the previous
SIP. The vast wealth of real physical measurements of what
emissions are in the ambient air in HGA provide the commission
with a very sound basis for these rules. By limiting the amount of
emissions allowed into the ambient atmosphere on a pound-per-
hour basis, as opposed to determining how much has to be
reduced, the commission believes it will achieve compliance
much more effectively.
ATOFINA, BCCA-AG, and Lyondell suggested that the rule lan-
guage be revised to allow a single performance test for equip-
ment in similar service, e.g., to allow testing of one of ten pellet
silos that all receive the same product, and using the results from
the one performance test to demonstrate compliance with all ten.
The commission is concerned about the variability of such
tests. A similar comment was received during the NOx RACT
rulemaking in 1993 in which a commenter stated that "many of
the heaters at this facility have identical designs and firing rates
(i.e. an ethylene unit has five identical furnaces that are all fired
at the same rate). One stack test would suffice for identical
furnaces." However, the commenter had six ethylene cracking
furnaces in Unit 33 performance tested for permit compliance.
Furnace No. 2 burns butane, Furnace No. 5 burns propane
and ethane, and Furnace Nos. 1, 3, 4, and 6 burn propane.
The furnaces are identical in all other respects, yet the testing
showed a range of NOx emissions from 0.053 lb NOx/MMBtu
for Furnace No. 6 to 0.078 lb NOx/MMBtu for Furnace No. 2.
This variability is large enough to warrant testing of each unit.
Similar variability may occur if §115.725 was revised to allow a
single performance test for equipment in similar service. Finally,
because an agency representative will not be required to be
present during testing, the commission also believes that all
HRVOC vent gas streams should be tested. This requirement
would minimize the chance of submitting only the best test
results for one unit out of a group of identical equipment.
DuPont and TCC stated that §115.725(a) should be revised
to specify that vent gas stream testing is a one-time event to
demonstrate compliance with the exemptions, unless operating
conditions change.
The referenced provision is not ambiguous with regard to the
testing requirements, and therefore the commission has made
no change in response to the comments. In addition, the com-
mission notes that it has the right under 30 TAC §101.8 to require
additional testing as necessary.
BCCA-AG, Dow, Lyondell, and TCC noted that proposed
§115.725(a) provides that the required testing may be con-
ducted with a "portable analyzer" and stated that the term
"portable analyzer" is ambiguous. BCCA-AG, Dow, Lyondell,
and TCC suggested that the rule language be revised to clarify
that this term includes the type of hydrocarbon gas analyzers
typically used for leak detection and repair monitoring.
As described earlier in this preamble, the commission has re-
vised §115.725 to specify that reference method testing is re-
quired. This is necessary to ensure the accuracy of the data
used in the HRVOC site-wide cap.
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§115.725(a)(1)
Dow stated that §117.725(a)(1) should be revised to delete the
reference to §115.727(b) because this rule requires reference
method testing in order to qualify for the exemption. In addition,
Dow stated that §117.725(a)(1)(A) and (B) should be revised to
clarify the types of portable analyzers that are acceptable for use
in testing.
Dow’s suggested change to §115.725(a)(1) is unnecessary due
to the addition of the site- wide HRVOC cap and the revisions to
§115.725 and §115.727 described earlier in this preamble. As
described earlier in this preamble, the commission has revised
§115.725 to specify reference method testing.
TCC suggested that §115.725(a)(1) be revised to delete the
wording "for vent gas streams claimed exempt under §115.127
of this title" and the word "being" in the second sentence. TCC
also suggested deleting the last sentence of §115.725(a)(1)
and suggested that these changes would result in improved
readability.
The commission has replaced the proposed §115.725(a)(1) with
§115.725(a) which specifies reference method testing. There-
fore, the commenter’s suggestion is moot.
§115.725(a)(1)(B)
TCC asserted that the commission established the pound-per-
hour exemption on vents based on an extrapolated emission in-
ventory rate and the number of affected sources identified in the
inventory, and that there is no technological basis for this exemp-
tion. TCC stated that the commission should revisit this exemp-
tion threshold as improved monitoring data dictates.
As discussed in Chapter 7 of the HGA SIP, this SIP revision is
another phase in the process of continued analysis and review
of the science. The data collected as a result of these revisions
will further assist the commission as it develops its full reassess-
ment of the attainment demonstration at the MCR. As appropri-
ate, the commission will revisit this exemption threshold as im-
proved data becomes available.
§115.725(a)(1)(C)
Ethyl recommended that the 0.011 standard cubic meter per
minute maximum flow rate, which could trigger the routing of
a very small vent to a control device, be modified to adjust for
batch operations with peak flows of short duration. Ethyl stated
that the commission should consider triggering this requirement
when the 0.011 cubic meter per minute rate is exceeded for a
given number of hours per year and stated further that small facil-
ities with peak flows, the condition required for monitoring, could
be subject to costly and unnecessary controls with little, if any,
environmental benefit. Alternately, Ethyl suggested the commis-
sion consider a minimum annual mass VOC emission rate before
this requirement is triggered.
The commission disagrees. Batch operations can have signifi-
cant short-term emissions. The commenter’s suggestions would
allow higher emissions on a day when ozone may be a problem
and cannot assure the level of control required on the hot sum-
mer days when ozone is most likely to form.
§115.725(a)(2)
DuPont and TCC commented on the proposed §115.725(a)(2),
which specifies that testing is to be conducted a maximum pro-
duction rates. DuPont stated that a unit may not be able to run at

that rate for test purposes and that the commission should pro-
vide some allowance for other operating conditions combined
with engineering judgment to determine emission rates. TCC
stated that if the operator cannot test at maximum operating con-
ditions, alternate approval should be granted by the regional of-
fice on a case-by-case basis.
As described earlier in this preamble, the commission has
deleted the proposed §115.725(a)(2). However, the factors
described by the commenters can be taken into consideration
as part of the test plan and quality assurance plan review
specified in §115.726(a).
§115.725(a) and (b)
BCCA-AG, ExxonMobil, Goodyear-Houston, Lyondell, and TCC
stated that for §115.725(a) and (b), engineering calculations
should be allowed in lieu of testing for certain vents. BCCA-AG,
ExxonMobil, Goodyear-Houston, and Lyondell also stated
that while the proposed rules contain detailed testing require-
ments to confirm the applicability of certain exemptions and
compliance with the new emission limits, they do not include
an alternative for vents located in areas that are difficult or
unsafe-to-monitor. In addition, BCCA-AG and Lyondell stated
that testing is required for all vents, even where it is obvious
that the applicable exemption level or emission rate is met.
Dow suggested that testing should be required only when
HRVOC are known to be emitted in some quantity via process
knowledge or previous testing. BCCA-AG, Goodyear-Hous-
ton, and Lyondell recommended addition of a new provision
allowing engineering calculations to be used as an alternative
to testing for vents that are located in areas that are difficult
or unsafe-to-monitor. BCCA- AG, Dow, Lyondell, and TCC
stated that the rule should be revised to provide that testing
is not required where engineering calculations show that the
concentration and/or mass emission rate of the vent stream is
less than 50% of the proposed exemption levels.
The commission is aware that sampling ports and platforms are
not always available and notes that 30 TAC §101.9 requires the
installation of platforms and sampling ports for use in determin-
ing the nature and quantity of emissions. The commission rec-
ognizes that there may be difficulty in providing these arrange-
ments. One approach to economic reasonableness in installing
platforms is that sampling platforms should first be installed on
units which are being modified with control equipment during
turnarounds or plant outages. The units which are not being
modified should have less priority on sampling platform installa-
tion. Unique situations, such as vents which are located in areas
that are documented to be difficult or unsafe-to-monitor, can be
taken into consideration as part of the test plan and quality as-
surance plan review specified in §115.726(a).
The commission believes that it is critical that the test methods
for establishing rule compliance are EPA referencemethods. Be-
sides the primary benefit of emissions reductions due to identi-
fication of vents which should be controlled to provide contin-
ued progress toward attainment of the ozone standard, refer-
ence method testing will also enhance the emissions inventory
and input to the model. The commission believes that because
vent gas streams are major sources of HRVOC emissions, the
need for testing to determine the quantity of emissions is reason-
able. Various industry representatives have asserted that there
should be more emphasis placed on gathering data to properly
determine the emission reductions that are necessary for the
SIP. Without testing data, compliance with the exemptions and
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control requirements cannot be determined due to the variabil-
ity of tester experience, dedication, and technique, particularly if
portable analyzers were allowed to be used for compliance test-
ing.
Regarding Dow’s comment that testing should be required only
when HRVOC are known to be emitted in some quantity, the
commission notes that §115.720 specifically limits the applica-
bility of Subchapter H, Division 1, to each vent gas stream which
includes an HRVOC.
§115.725(b)
Sierra-Lone Star strongly supported the new stack test rule in
§115.725(b) to confirm that the control efficiency requirements
are being met, and generally supported the stack test reporting
requirements of control devices as proposed.
The commission appreciates the support and notes that the pro-
posed §115.725(b) has been replaced by §115.725(a), which re-
quires reference method testing.
TCC stated that the commission should clarify that, consistent
with other rules (e.g., NSPS Subparts NNN, RRR, etc.), vent
streams that are routed to a process heater or boiler or that are to
be added in the flame zone (40 CFR §60.662(a)) and then, if the
boiler or process heater has a design capacity of 150 MMBtu/hr
or greater, the initial performance test is waived, in accordance
with 40 CFR §60.8(b).
NSPS is based on the need to reduce emissions from new or
modified sources, while Chapter 115’s purpose is to reduce
emissions which contribute to ozone formation. Because the
purposes of the rules are so different, there is no reason they
should necessarily have the same exemptions. Therefore, the
commission has made no changes in response to the comment.
§115.725(c)
TCC suggested deletion of §115.725(c), which specifies that the
owner or operator is responsible for providing testing facilities
and conducting the sampling and testing operations at its ex-
pense. TCC questioned why the commission needs to state that
the owner or operator will pay for the test.
The referenced language was proposed to make it clear that
the commission will not be underwriting the cost of testing the
regulated community’s vent gas emissions. While the proposed
§115.725(c) is not being adopted, the commission again empha-
sizes that it will not be underwriting the cost of testing the regu-
lated community’s vent gas emissions.
§115.725(c)(1)
Dow commented on the proposed §117.725(c)(1) and stated
that a pretest meeting should only be required prior to reference
method testing.
While the proposed §115.725(c) is not being adopted, the com-
mission notes that reference method testing is required under
§115.725(a), except for vents equipped with CEMS. The pretest
meeting can be addressed as part of the test plan and quality
assurance plan review specified in §115.726(a).
TCC commented on §117.725(c)(1) and stated that it should not
be necessary to provide the name of the testing firm unless the
commission plans to regulate this industry.
It would be difficult for agency staff to hold a pretest meeting with-
out knowing with whom they were meeting. In addition, knowing
the identity of the testing firm makes it easier for agency staff

to take into account the testing firm’s experience and history in
order to focus the appropriate level of attention to observing the
testing and reviewing the test results. Finally, the commission
believes that notification of testing done to comply with the rule
is important because agency representatives will not be required
to be present during the testing.
§117.725(c)(5)
ExxonMobil also suggested that the submission of all testing
data within 60 days wouldmerely burden the commission and the
regulated community with unneeded clerical duties. ExxonMo-
bil recommended that the rule be revised to require that covered
facilities maintain all test data on site for review by appropriate
regulatory officials.
The commission disagrees. Submittal of the final sampling re-
port within 60 days after sampling is completed has been an
agency standard for over 20 years. Further submittal of the final
sampling report is necessary to allow agency staff an opportunity
to review the report and ensure that it is acceptable in a timely
manner. The deadline for submittal of the final sampling report
can be addressed as part of the test plan and quality assurance
plan review specified in §115.726(a).
§115.725(e)
Goodyear-Houston stated that previous vent sampling results
should be allowed in lieu of testing for certain vents.
Previous valid test results are allowed under §115.725(e), which
has been relettered as §115.725(c).
ATOFINA recognized that the commission seeks to place VOC
emission limits on process vents that exit to the atmosphere as
well as to document process vents that are exempt from con-
trols. ATOFINA stated that extensive performance testing of sev-
eral process vents has already been completed as required by
air permits, and in some cases, sampling plans for performance
tests conducted for air permits have undergone extensive com-
mission review and written reports summarizing the results have
been submitted to the commission. ATOFINA suggested that be-
cause the proposed rules allow the use of previous performance
tests only if approved by the executive director, the rule language
should be changed to allow use of previously submitted perfor-
mance tests without resubmitting for further review. ATOFINA
stated that this would avoid the executive director being inun-
dated by previously reviewed performance test reports, review
process delays, and unnecessary retesting of vents to ensure
compliance by December 31, 2003. ATOFINA suggested that
because the proposed rules allow the use of previous perfor-
mance tests only if approved by the executive director, the rule
language should be changed to allow use of previously sub-
mitted performance tests without resubmitting for further review.
ATOFINA stated that this would avoid the executive director be-
ing inundated by previously reviewed performance test reports,
review process delays, and unnecessary retesting of vents to en-
sure compliance by December 31, 2003.
As ATOFINA noted, previous test results are allowed under
§115.725(e), which has been relettered as §115.725(c). How-
ever, it is necessary that previous test results be reviewed by the
Engineering Services Team to ensure that such testing results
are valid.
§115.725(f)(2)(D)
TCC stated that §115.725(f)(2)(D) should be deleted because
the commission "should not require negative documentation."
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The commission disagrees and believes that it is important to
document that no changes to the process have occurred since
the compliance test was conducted that could result in a signif-
icant change in VOC emissions. This is necessary to allow a
determination of whether the sufficient process changes have
occurred such that the test is no longer representative. Because
the commission has replaced §115.725(f) with the test plan and
quality assurance plan review specified in §115.726(a), this issue
can be addressed as part of that test plan and quality assurance
plan.
General VOC and HRVOC Cooling Towers
§115.184 and §115.766(4)
EPA commented that it can approve a provision providing for the
executive director to approve minor modifications to test meth-
ods, but not to approve alternative methods. EPA stated that
either the rules themselves must contain a replicable procedure
for the evaluation of alternative test methods, or alternative meth-
ods must be approved through a SIP revision process. EPA com-
mented that the proposed §115.184 does not contain a replicable
procedure for the evaluation of alternative test methods.
The commission has withdrawn the proposed general VOC
requirements for cooling towers in Subchapter B, Division 8.
The issue raised by EPA is addressed in the RESPONSE TO
COMMENTS section under the corresponding HRVOC rule at
§115.744.
§115.184(1) and §115.766(2)
BCCA-AG and Lyondell commented that continuous flow meters
on both the inlet and outlet of each cooling tower should not be
required, stating that circulation flow is typically determined by
the design capacity of the cooling tower pumps in service as
well as the addition of makeup water to the cooling tower, not
by continuous flow monitoring.
The commission has withdrawn the proposed general VOC re-
quirements for cooling towers in Subchapter B, Division 8.
BCCA-AG and Lyondell commented that the proposed minimum
detection limit of no more than ten ppb in water is unrealistic
to achieve for each HRVOC in each sample case, and espe-
cially so for a cooling tower system with a large circulation rate.
BCCA-AG and Lyondell suggested that detection limits should
be addressed along with other technical issues as part of the
EMP for each cooling water system.
The commission has withdrawn the proposed general VOC re-
quirements for cooling towers in Subchapter B, Division 8.
TCC commented on §115.766 and stated that determination of
which method to use (either §115.766(2) or (3)) should be more
simply based on the process material contacting any heat ex-
changer in the CTHES, not on the individual components that
make up the material.
The El Paso method air stripping method specified in
§115.766(2) must be used at all times. With the revision
to the definition of HRVOC, all compounds with a normal
boiling point greater than 140 degrees Fahrenheit are no longer
included, so only one stripping method applies.
TCC recommended that any specified minimum detection limit
be set for total VOCs, not for individual HRVOCs that may be
present within the total VOCs. TCC stated that it is unrealistic
to assume that the same ten ppbw minimum detection limit be

achieved for all HRVOCs that may be included in the VOCs de-
tected in a sample. TCC further commented that it is improper
to require that all analyses meet such a low minimum detection
limit, which realistically cannot be achieved for the sampling of
each and every CTHES. TCC recommended that the minimum
detection limit should be set on a case-by-case basis for each
CTHES and documented in the CTHES EMP for approval.
The commission disagrees, and believes that a detection level
of 10 ppbw is readily achievable, using commonly available flow
monitors, over the range of cooling water flow rates expected to
be encountered in affected cooling towers. §115.766 now re-
quires that the total strippable VOC, not HRVOC, concentration
be determined with a 10 ppbw minimum detection limit. In addi-
tion, the rule allows alternative monitoring and testing methods
to be approved by the Engineering Services Team.
HRVOC Fugitives
§115.785
Rohm & Haas stated that the testing requirement in §115.785
to demonstrate compliance with §115.783(2) places an unnec-
essary burden on sources that have recently conducted testing
of these systems. Rohm & Haas suggested that recovery sys-
tems or control devices that have been tested within the last five
years should not be required to retest. DuPont and ExxonMobil
expressed similar concerns. DuPont stated that the commission
should insert language in §115.785 to clarify that these are pro-
cedures for testing new units, or if the commission deems, testing
on a specific unit (due to performance issues) is required. Dow
and TxOGA stated that §115.785 should make clear that addi-
tional testing of control devices that have been previously tested
is not necessary. ExxonMobil stated that unless §115.785 re-
quires testing of control devices under circumstances that are not
already covered by other rules, then it is redundant and should
be deleted.
The commission has added §115.785(5) to allow previous
valid test results, and has renumbered proposed §115.785(5)
as §115.785(6). In addition, the commission has revised the
renumbered §115.785(6) to reference the stack test report
requirements of §115.725(f) in order to provide consistent
requirements for stack test reports.
Dow stated that the following control devices should be exempt
from performance testing requirements under §115.785: a
boiler or process heater with a design heat input capacity of
44 megawatts or greater; a boiler or process heater into which
the process vent stream is introduced with the primary fuel
or is used as the primary fuel; a control device for which a
performance test was conducted for determining compliance
with a regulation promulgated by the EPA or the commission
and the test was conducted using the same methods specified
in §115.125 and either no process changes have been made
since the test, or the owner or operator can demonstrate that
the results of the performance test, with or without adjustments,
reliably demonstrate compliance despite process changes; a
boiler or process heater burning hazardous waste for which the
owner or operator has been issued a final permit under 40 CFR
Part 270 and complies with the requirements of 40 CFR Part
266, Subpart H, or has certified compliance with the interim
status requirements of 40 CFR Part 266, Subpart H; and a
hazardous waste incinerator for which the owner or operator
has been issued a final permit under 40 CFR Part 270 and
complies with the requirements of 40 CFR Part 264, Subpart O,
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or has certified compliance with the interim status requirements
of 40 CFR Part 265, Subpart O.
As noted in the response to the previous comment, the commis-
sion has added §115.785(5) to allow previous valid test results.
This is expected to address the majority of scenarios Dow de-
scribed. For other scenarios, the commission believes that it is
critical that the control efficiency be determined in order to en-
sure that the HRVOC emissions which are contributing to ozone
exceedances in HGA are controlled properly.
TxOGA stated that it presumes that §115.785 is being added for
the case where pressure relief devices are routing to a control de-
vice. TxOGA stated that there is not a maximum production rate
which can be associated with a stack test for these sources, and
that maximum production might not correlate to releases from
PRVs in any way. TxOGA stated that §115.785 is redundant and
should be eliminated. Dow recommended that §115.785(4) be
revised to allow the stack emission testing to be conducted under
such conditions based on representative performance (i.e. per-
formance based on normal operating conditions) of the process
unit, rather than at maximum production rate, and stated that
future production rates should not be limited to the rates estab-
lished during testing. Dow suggested the addition of language
similar to 40 CFR §63.7(e)(1) to address normal operating con-
ditions.
TxOGA presumes correctly that one case would be a pressure
relief device which is routed to a control device. Another instance
would be a shaft sealing system which is routed to a control de-
vice. The testing specified in §115.785 is necessary to deter-
mine the control efficiency of the control device and verify that
it meets or exceed the minimum acceptable control efficiencies.
"Maximum production rate" refers not to the pressure relief de-
vice, shaft sealing system, etc., but instead to the underlying
process of which the pressure relief device, shaft sealing sys-
tem, etc. are an integral part. As noted in the response to the
previous comment, the commission added §115.785(5) to allow
previous valid test results. The commission agrees with Dow that
the addition of language similar to 40 CFR §63.7(e)(1) would be
beneficial and has revised §115.785(4) accordingly.
ExxonMobil and TxOGA stated that final reports may not always
be available from contractors within 60 days following testing.
The requirement to submit a report within 60 days is a standard
condition with which most testing contractors are able to com-
ply. Therefore, the commission believes that it is a reasonable
schedule.
RECORDKEEPING REQUIREMENTS
First Attempt at Repair
Sierra-Houston and Sierra-Lone Star stated that under
§115.142(1)(H), §115.149(f), and anywhere else in Chapter 115
where first attempt at repair within five calendar days is required,
such as §115.326 and §115.356, the commission should require
recordkeeping to include the date, time, component, and who
made the first repair attempt. Sierra-Houston and Sierra-Lone
Star stated that this information is not currently required to be
recorded so there is no way to know if a first attempt at repair
was made within the specified time frame.
Sections 115.326(2)(G) and 115.356(1)(G) (renumbered as
§115.356(2)(F)) already require documentation of the first
attempt at repair. Records necessary to document the first
attempt at repair required by §115.782(b) are addressed later

in this preamble. Regarding §115.142(1)(H), the commission
agrees that recordkeeping requirements are necessary. Be-
cause §115.146, concerning Recordkeeping Requirements,
was not proposed for revision, the commission has revised
§115.142(1)(H) to include the appropriate recordkeeping
requirement, with the expectation that this will be relocated
to §115.146 in the future. For vent gas streams, flares, and
cooling towers, the commission has added §115.726(c)(3)
and §115.767(a)(4) to include the appropriate recordkeeping
requirements for corrective actions and associated emissions.
General VOC Vent Gas Control
§115.126
DuPont and TxOGA stated that the requirement in §115.126 to
maintain records for five years, as opposed to two years, should
have an effective date assigned. Otherwise, it may be assumed
to require retroactive recordkeeping, which is not possible. Tx-
OGA stated that several years from now, it may be confusing as
to why five years of records are not available. TCC stated that the
current two-year period should be retained. DuPont also stated
that not all facilities are required to have Title V permits and
it is an unnecessary burden to maintain records for five years.
DuPont recommended that the five-year recordkeeping require-
ment only apply to sites subject to Title V.
The commission believes that it is appropriate for owners and
operators to maintain records for five years, but agrees that
§115.126 should be revised to provide a transition from the
current two-year record retention period. Therefore, the com-
mission has revised §115.126 to specify that the five-year record
retention requirement does not apply to records generated
before December 31, 2000. This date was selected because it
is two years before the estimated effective date of the revised
rules, and consequently will ensure that the new five-year record
retention requirement is not retroactive to records that were not
required to be maintained under the current two-year record
retention requirement.
General VOC Cooling Towers
§115.186(3)
EPA commented that the rationale was not clear for keeping
records on a weekly basis of the twice per week tests for spe-
ciated VOC compounds, and asked whether weekly averages
were required by the rule. EPA further commented that the facil-
ity should keep all records as required by §115.186(3) and pro-
vide reports quarterly as required by §115.183(1).
As noted earlier in this preamble, the commission has withdrawn
the proposed general VOC rules for cooling towers in Subchapter
B, Division 8. Therefore, the commission has made no changes
in response to the comments.
Fugitive Emissions
§115.356(1)
Dow stated that the commission should make the component
identification requirements in Subchapter D, Division 3, and Sub-
chapter H, Division 4 consistent throughout each rule. Dow ex-
pressed a preference for the multiple means of component iden-
tification allowed in the proposed §115.781(a). Dow also stated
that individually tagging each component subject to, or exempt
from, the rule should not be a requirement. Dow stated that
§115.356(1) should include the options for component identifi-
cation that are provided in §115.786(e).
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It is unclear how components could be accurately identified on a
unit-wide basis, as opposed to a component-by-component ba-
sis. If each component is not identified with a unique compo-
nent identification code, it would be difficult to identify which spe-
cific components had been monitored on a particular date, which
components were not monitored, which components were leak-
ing, etc. Therefore, the commission believes that for the rule to
be enforceable, each component ideally would be identified with
a unique component identification code. However, the commis-
sion also recognizes that connectors present a unique difficulty
in labeling due to the sheer number of connectors, which is esti-
mated to be three to four times the number of valves. Therefore,
the commission has revised §115.781(a) accordingly to specify
that each component other than connectors must be labeled with
a unique component identification code in order to improve the
enforceability of the rule, with connectors not required to be in-
dividually labeled if they are clearly identified individually in the
master components log. This will also ensure consistency with
§115.786 and §115.356.
As noted elsewhere in this preamble, the commission has re-
placed §115.786(e), relettered as §115.786(d), with a reference
to §115.356, and renumbered §115.356(1) as §115.356(2).
Section 115.356(4)(C) requires records identifying and justifying
each exemption by component claimed under §115.357. The
commission revised the relettered §115.786(d) to require
records identifying and justifying each exemption claimed
exempt under §115.787. The requirement to identify and
justify each exemption is necessary to ensure that records of
the appropriate data are maintained, thereby improving the
enforceability of the rule.
§115.356(1)(E)
Sierra-Houston and Sierra-Lone Star supported the requirement
in §115.356(1)(E) which requires that the results of AVO inspec-
tions of flanges be recorded.
The commission appreciates the support.
§115.356(1)(E)(ii)
TxOGA commented on §115.356(1)(E)(ii) and stated that all
requirements for monitoring, recordkeeping and reporting of
flanges should be deleted because connectors are being added
to the definition of "component."
Rather than deleting §115.356(1)(E)(ii), which is a necessary re-
quirement for documenting compliance with the existing require-
ment in §115.354(3) to conduct AVO inspections of flanges, the
commission is instead revising §115.356(1)(E)(ii) (renumbered
as §115.356(2)(D)) to exclude flanges that are monitored using
Test Method 21 as required by §115.781(b)(3).
§115.356(1)(F) and §115.356(2)
Dow commented on §115.356(1)(F) and (2) and stated that the
commission should provide flexibility on where all the required
records must be kept as long as they can be easily accessed.
Dow suggested referencing electronically and/or hard copy
records.
The commission agrees and has revised §115.356 accordingly.
§115.356(2)
TxOGA commented on §115.356(2) and recommended deletion
of the requirement to maintain records of AVO inspections of con-
nectors other than flanges, but only if a leak is detected.

It is apparent that TxOGA erroneously believes that inspection
requirements are being added to §115.354 for connectors other
than flanges. While AVO inspections of flanges are already re-
quired, there is no requirement to conduct AVO or instrument
monitoring of connectors other than flanges in Subchapter B, Di-
vision 3. To clarify this, the commission has replaced "records
of the..." with "records of any..." in §115.356(2) (renumbered as
§115.356(2)(G)).
ExxonMobil and TCC also recommended deletion of
§115.356(2). TCC asserted that "this language requires
inspection records of all flanges even if they are not leaking,"
which TCC stated is unnecessary. ExxonMobil expressed
similar concerns.
Flanges are one of the types of connectors. The current
§115.354(3) requires weekly flange inspections, but there is
no requirement under Subchapter B, Division 3, to conduct
inspections of connectors other than flanges. Therefore, the
commission has revised §115.356(2) (which was renumbered
as §115.356(2)(G)) by adding the qualifier "any." The com-
mission has also deleted the phrase "other than flanges"
because even though inspections of non-flange connectors
are not required, the commission believes that incidents of
such components found to be leaking during any non-required
inspections should be recorded. Information concerning leaks
from non-flange connectors will enable owners and operators,
as well as commission staff, to determine where additional focus
on leak inspection and repair is warranted.
§115.356(3)
DuPont suggested that "subject to this division" in §115.356(3)
should be changed to "requiring monitoring" to clarify that ex-
empt components are not included in this recordkeeping.
The commission agrees that the phrase "subject to this division"
could be overly broad. However, the commission has deleted
§115.356(3) because it has updated the recordkeeping require-
ments of §115.356(1) and (2) to match the exemptions, inspec-
tion and monitoring requirements, etc.
§115.356(3)(E)
DuPont suggested the addition of the following wording to
§115.356(3)(E): "For components requiring only an audio,
visual, or olfactory inspection, such as valves in heavy liquid
service, a response factor is not required." TxOGA recom-
mended changing §115.356(3)(E) to reference the composite,
representative response factor being used for the unit or
stream which the component is in. ExxonMobil stated that
the response factor may not be a set value but may change
with concentration. ExxonMobil questioned whether it should
ignore the concentration effect and record the response factor
for the composition of the material contacted at a presumed
concentration.
As noted earlier in this preamble, the commission has deleted
the requirement for response factors; therefore, the commenters’
concerns are moot.
§115.356(3)(F)
DuPont, ExxonMobil, TCC, and TxOGA stated that rule citations
for exempted components should be provided on request and on
a unit-wide basis, not component by component, and therefore
§115.356(3)(F) should be deleted. ExxonMobil and TCC stated
that as written, §115.356(3)(F) could be interpreted to include
all components in non-VOC service, which would include steam,
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nitrogen, water, and fuel lines. ExxonMobil and TCC stated that
such information could be obtained from existing process and
instrument diagrams, for example, and provided upon request.
ExxonMobil suggested that §115.356(3)(F) be deleted.
The proposed §115.356(3)(F) was replaced by §115.356(4)(C),
as described earlier in this preamble. The new §115.356(4) re-
quires records identifying and justifying each: 1) unsafe-to-mon-
itor valve; 2) nonaccessible (difficult to monitor) valve; and 3)
exemption by component claimed under §115.357. This revi-
sion will ensure that records of the appropriate data are main-
tained, thereby improving the enforceability of the rule. How-
ever, the commission does not intend that §115.356(4) include
components in non-VOC service, such as steam, nitrogen, and
water lines. It is unclear how exempted components could be
accurately identified on a unit-wide basis, as opposed to a com-
ponent-by-component basis. Therefore, the commission made
no changes in response to the comment. The commission has
renumbered the previous §115.356(4) as §115.356(5) to accom-
modate the new §115.356(4).
§115.356(3)(G)
Goodyear-Beaumont stated that the only reason that a valve is
inaccessible is because the valve is more than two meters from
a support structure, and therefore the reference to inaccessible
valves should be deleted from §115.356(G).
The commission notes that §115.354(1)(C) already requires
records of unsafe-to- monitor valves, and §115.352(7) requires
that nonaccessible valves be identified in a list to be made
available upon request. Such records are necessary to allow
identification of valves which have the potential to leak because
they are in VOC service, but are not being monitored or
inspected for leaks. Therefore, the commission has retained
the recordkeeping requirement, although it has relocated
§115.356(3)(G) to §115.356(4)(A) and (B).
§115.356(4)
TCC commented on the proposed requirement in §115.356(4) to
maintain records for five years, as opposed to two years. TCC
stated that the two-year recordkeeping requirement should be
retained.
The commission believes that it is appropriate for owners and
operators to maintain records for five years, but that §115.356
should be revised to provide a transition from the current two-
year record retention period. Therefore, the commission has re-
vised §115.356 to specify that the five-year record retention re-
quirement does not apply to records generated before Decem-
ber 31, 2000. This date was selected because it is two years
before the estimated effective date of the revised rules, and con-
sequently will ensure that the new five-year record retention re-
quirement is not retroactive to records that were not required to
be maintained under the current two-year record retention re-
quirement. As noted in the response to comments concern-
ing §115.356(3)(G) earlier in this preamble, the commission has
renumbered §115.356(4) as §115.356(5).
HRVOC Vent Gas Control
§115.726(b)
Sierra-Lone Star supported the proposed requirement that
records which must be kept to provide demonstration of con-
tinuous compliance for vapor control systems, but requested
that §115.726(b) be amended to require that valid and certified

stack test emission reports for all pollution control devices be
maintained for the life of the control device.
The commission disagrees because submittal of test reports will
be required as part of the test plan and quality assurance plan
review specified in §115.726(a). Therefore, the commission will
have access to test reports even after the end of the five-year
record retention period of §115.726(e).
§115.726(c) and (d)
Dow suggested that §115.726(c), which specifies required
records for LDPE plants, allow analyses that are conducted in
accordance with the frequencies required in existing new source
review permits to be adequate to generate information and
records used to show compliance with the ethylene emissions
limits for polyethylene plants in §115.722(a). TCC suggested
that §115.726(c) be revised to specify that the records are on
an annual basis. Dow stated that a one-time test is used to
demonstrate compliance with the exemption criteria, and that
§115.726(d) should be clarified such that additional testing and
recordkeeping are only required when a physical or operational
change occurs that may increase the HRVOC concentration or
HRVOC emission rates. Dow and TCC stated that the word
"continuous" should be removed from §115.726(d)(1) and (2)
because compliance with the exemption criteria is based on the
results of the testing.
As noted earlier in this preamble, a site-wide HRVOC emissions
cap has replaced individual (i.e., unit-by-unit) emission limits.
Therefore, the commission has made no changes in response
to the comment. However, the commission disagrees with Dow
and TCC concerning the term "continuous" because continuous
compliance is the basic intent of the rule.
§115.726(e)
TCC commented on §115.726(e) and stated that records should
be kept for two years rather than five years.
Section 115.726(e) has been relettered as §115.726(f). The
commission disagrees becausemost sources subject to Chapter
115 are also subject to FCAA Title V permit requirements, which
specify a five-year period for retention of compliance records.
Therefore, the commission believes that it is appropriate for own-
ers and operators to maintain records for five years.
HRVOC Flares
§115.746
TCC commented on §115.746 and stated that information con-
cerning corrective action data should be retained if required by
the Chapter 101 rules (relating to emission events).
As noted earlier in this preamble, under the site-wide HRVOC
emissions cap the owner or operator is not required to make re-
pairs on any particular schedule, provided that the 24-hour rolling
average HRVOC emission cap is not exceeded. Likewise, the
recordkeeping requirements for the site-wide cap have replaced
the need for the proposed §115.746 to address corrective action
data because under the cap, unit-by-unit compliance does not
apply. The site-wide cap simply requires that each site stay be-
low its 24-hour rolling average HRVOC emission cap. Therefore,
the commission has made no changes in response to the com-
ments.
HRVOC Cooling Towers
§115.767(2)
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Commenting on §115.767(2), relating to Recordkeeping Re-
quirements, TCC stated that records should be maintained that
indicate the basis for the circulation rate of the CTHES (design
rate, validation testing, etc.).
The rule allows alternative monitoring methods to be approved
by the Engineering Services Team. Any alternative monitoring
approach must meet the agency’s PEMS protocol andmust have
an accuracy of ±5%. The appropriate recordkeeping require-
ments for the alternative method will be specified in the agency’s
approval, if granted. Therefore, there is no need to include such
recordkeeping requirements in this rule section.
§115.767(4)
TCC recommended that §115.767(4), which requires that weekly
records be maintained that document the pounds per hour emit-
ted for all HRVOC in the process fluid for each cooling tower heat
exchange system with a cooling water circulation rate less than
8,000 gpm must demonstrate continuous compliance with the
applicable criteria, be deleted based on the suggested change
to the exemption criteria.
The references to the cooling tower circulation rate (either
equal to or greater than 8,000 gpm or less than 8,000 gpm)
have been deleted from the recordkeeping requirements in
115.767. Records of all monitoring and testing must be kept to
demonstrate compliance, regardless of the size of the cooling
tower.
§115.767(5)
TCC recommended deletion of the requirement in §115.767(5)
for maintenance of records of in-house testing. TCC stated that
unless the need for retention of in-house records related to pH,
addition of cooling tower chemicals, etc. can be demonstrated,
the requirement should be deleted.
The commission has deleted the specific requirement to main-
tain records of in-house testing. However, §115.767(c) requires
that all records necessary to demonstrate compliance, and
records of periodic measurements, be maintained for at least
five years and made available upon request to the agency staff
or other authorized persons.
§115.767(6)
TCC suggested deletion of the phrase "on a weekly basis" in
§115.767(6), stating that specifying the frequency of "maintain-
ing" records is overly prescriptive.
The commission has retained this provision, now located in
§115.767(4), so that field enforcement staff will have adequate
records to review compliance status.
§115.767(7)
TCC recommended deletion of the word "continuous" in
§115.767(7) and stated that such a requirement makes no
provisions for process upset periods. TCC further commented
that maintaining records documenting an engineering review
of the normal operating pressure ranges of the cooling water
side of all heat exchangers, as compared to the process side
of all heat exchangers in a CTHES, should be adequate for
compliance purposes.
The commission disagrees with TCC concerning the term "con-
tinuous" because continuous compliance is the basic intent of the
rule. As noted earlier in this preamble, the individual unit emis-
sion specifications have been replaced by a site-wide cap which
requires compliance on a rolling 24-hour average. However,

compliance with the overall HRVOC emissions cap will require
that appropriate corrective actions be taken to remain within the
cap on a rolling 24-hour average in the event of a process upset.
§115.767(9)
TCC commented that in §115.767(9), the required period for
maintaining records should be changed from five to two years,
unless Title V air permits have been issued to the owner or op-
erator for each CTHES in question, in which case the retention
period would be five years.
The commission disagrees, because most sources subject to
Chapter 115 are also subject to FCAA Title V permit require-
ments, which specify a five-year period for retention of compli-
ance records. Therefore, the commission believes that it is ap-
propriate for owners and operators to maintain records for five
years.
TCC commented that a provision for establishing and maintain-
ing an approved CTHES EMP should be added to §115.767.
The commission supports any company’s use of an EMP to de-
termine the best operating practices that will ensure continuing
compliance with the rules. Section 115.764(d)(1) and (2) specify
the procedures and dates for submitting monitoring quality as-
surance plans for approval by the Engineering Services Team.
The commission believes that the requirements as stated in this
rule section are sufficient, and that placing the requirements in
the recordkeeping section as well would be redundant.
HRVOC Fugitive Emissions
Phillips stated that its Sweeny refinery is subject to nine different
state and federal equipment leak programs with overlapping re-
quirements. Phillips stated that the commission could greatly
lessen the reporting and recordkeeping burdens of regulated
sources by identifying Chapter 115 fugitives requirements as be-
ing more stringent than other state permit and federal equipment
leak standards. TxOGA expressed similar concerns.
It can be exceedingly difficult to compare two fugitive monitor-
ing programs and conclude that one is more stringent than an-
other. This is because each fugitive monitoring program may in-
clude certain requirements that are more stringent than another,
and vice versa. For example, in 1995 - 1996, commission staff
and industry representatives attempted to develop a new fugi-
tive monitoring program that would streamline similar state and
federal rules, which would have offered the regulated commu-
nity a one-stop option for complying with LDAR requirements.
The LDAR requirements of the following rules were to be con-
solidated by this new program: Federal Rules - 40 CFR Part
60, Subparts VV, DDD, GGG, and KKK; 40 CFR Part 61, Sub-
parts F, FF, J, and V; 40 CFR Part 63, Subparts F, H, I, JJJ, U,
and CC; 40 CFR Part 264, Subparts AA, BB, and CC; 40 CFR
Part 265, Subparts AA, BB, and CC; State Rules - Chapter 115;
30 TAC Chapter 335; and the following LDAR programs admin-
istered under 30 TAC Chapters 106 and 116: 1) condition 28
VHP; 2) condition 28 RCT; 3) condition 28 MD; 4) condition 28M;
5) condition 28 Old; and 6) conditions for connector monitoring.
Some programs require quarterly monitoring, and others require
monthly monitoring. Some programs define a leak as 10,000
ppmv, while others define a leak as 1,000 ppmv or 500 ppmv.
Some programs include a two-inch size exemption, while others
have no size exemption. Most programs do not require monitor-
ing of connectors and agitators, but some do. Still others require
monitoring of process drains. It simply is not possible to categor-
ically state that the Chapter 115 HRVOC fugitives requirements
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are more stringent than other state permit and federal equipment
leak standards.
§115.786
Sierra-Houston and Sierra-Lone Star urged the commission to
require that the date, time, procedures attempted, and person
who made the attempt for the leak repair within 24 hours be
recorded so that there is documentation that the repair was ac-
tually attempted as required by §115.782(b).
The renumbered §115.786(d) requires maintenance of records
in accordance with 115.356. Section 115.356(1)(G) was renum-
bered as §115.356(2)(F) and already requires documentation of
the first attempt at repair. Because Subchapter H, Division 3
applies in addition to Subchapter D, Division 3, the records re-
quired by the renumbered as §115.356(2)(F) will provide the nec-
essary documentation for the first attempt at repair required by
§115.782(b). Therefore, the commission has made no changes
in response to the comment.
§115.786(a)
ExxonMobil and TxOGA stated that the flow through the by-
pass valve may be difficult to determine unless the line is di-
rectly monitored, or the total vent stream is diverted and is mea-
sured upstream. ExxonMobil and TxOGA questioned whether
the flow indicator is required on the total vent stream before any
bypass, after any bypass, through each potential bypass, or all of
these locations. TxOGA also stated that §115.786(a) is straying
from fugitive emissions to process vents, and that the monitor-
ing and recordkeeping should default to §115.726. ExxonMobil
expressed similar concerns and recommended that only a flow
record be required for the vent stream before any potential by-
pass, with inspection and exception records being adequate for
the rest.
Using a flow indicator to determine whether vent stream flow
is present in a bypass line is an option for complying with
§115.783(1). The intent is that bypass line be monitored for vent
stream flow if this option is chosen, and the commission has
revised §115.783(1)(A) to clarify this intent. The commission
disagrees with TxOGA’s assertion that §115.786(a) is not
appropriate for fugitive emissions. It is necessary to address
bypass lines in the fugitive monitoring rules to ensure that
emissions from PRV discharges which should be routed to a
control device are not instead simply being emitted uncontrolled
through a bypass line.
§115.786(d)
Sierra-Houston and Sierra-Lone Star stated that the commission
should require that all local air pollution programswith jurisdiction
receive the non-reparable components records so that the local
programs are aware of these leaks and if necessary can take
action to reduce emissions from these leaking components.
The proposed §115.786(d) was relettered as §115.786(c) and al-
ready includes submittal to local programs. Therefore, the com-
mission has made no changes in response to the comment.
DuPont and TCC stated that the commission is already receiv-
ing the information in §115.786(d) semi-annually and asserted
that adding another quarterly report does nothing to improve
emissions. DuPont recommended deletion of §115.786(d), while
TCC suggested changing "quarterly" to "semiannually."
The commission agrees with TCC that a semiannual report is ad-
equate, and has revised the relettered §115.786(c) accordingly.

Dow stated that §115.786(d)(5) should include a reference to
replacement as well as repair.
The proposed §115.786(d)(5) was lettered as §115.786(c)(5).
The commission agrees and has revised the relettered
§115.786(c)(5) accordingly.
ExxonMobil and TxOGA stated that the report content is not con-
sistent with the information required to demonstrate compliance
under §115.782(e). ExxonMobil and TxOGA stated that the es-
timated leak rate for each component should also be included
if the second table option is selected; that the initial date that
each component was first measured as leaking is needed; and
that the total number of components of each type required to be
monitored under this rule is needed to calculate percentages.
The commission agrees with the commenters. However, as de-
scribed earlier in this preamble in response to comments on
§115.782(e)(3), the commission has deleted §115.782(e) in its
entirety.
§115.786(e)
TCC stated that the database required under §115.786(e) should
be updated on an ongoing basis. Therefore, TCC suggested
deleting the wording "and update at least once every 12 months."
For consistency with §115.356, the commission has replaced
§115.786(e), relettered as §115.786(d), with language which
refers to §115.356. Therefore, the commission has made no
changes in response to the comment.
§115.786(e)(6)
ExxonMobil and TxOGA stated that only components with spe-
cific exemptions under §115.786(e)(6) should be required, and
that components exempt under §115.787(a) because they con-
tact a process fluid that contains less than 1.0% HRVOC should
not be required to be in the database. ExxonMobil and Tx-
OGA stated that including these components would unneces-
sarily overload the database. ExxonMobil and TxOGA stated
that exemptions for components exempt under §115.787(a) be-
cause they contact a process fluid that contains less than 1.0%
HRVOC can be maintained in another database or appropriate
records, or supported by other documentation such as process
diagrams. TCC stated that the commission should not require
a component-by-component listing of rule citations to prove an
exemption, and that the commission should provide a simplified
approach for certain equipment or lines (such as nitrogen or wa-
ter lines) that are not in VOC service.
As noted in the response to the previous comment, the commis-
sion has replaced §115.786(e), relettered as §115.786(d), with
a reference to §115.356. Section 115.356(4) requires records
identifying and justifying each: 1) unsafe-to-monitor valve; 2)
nonaccessible (difficult-to-monitor) valve; and 3) exemption by
component claimed under 115.357. The commission revised
the relettered §115.786(d) to require records identifying and jus-
tifying each exemption claimed exempt under §115.787. This
will ensure that records of the appropriate data are maintained,
thereby improving the enforceability of the rule. However, the
commission does not intend that §115.356(4) or §115.786(d) in-
clude components in non-VOC service, such as steam, nitrogen,
and water lines. The regulated community is free to maintain
records of exempted components in a separate database if it de-
sires.
§115.786(f)
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TCC stated that the requirement in §115.786 to maintain records
for five years should have an effective date assigned. Otherwise,
it may be assumed to require retroactive recordkeeping, which
is not possible.
The proposed §115.786(f) was lettered as §115.786(e). The
compliance date for the recordkeeping requirements is specified
in §115.789, and this date is when owners and operators must
begin keeping the initial records, which logically would not be
retroactive to a time before the owner or operator was subject to
the rule. Therefore, TCC’s concerns are unfounded.
AUDIT PROVISIONS
HRVOC Fugitive Emissions
§115.788
HCPC fully supported the requirements in proposed §115.788
regarding audit provisions for local air pollution control agency
personnel. HCPC specifically supported the requirements in
§115.788(e)(3), which will provide a new tool for swift enforce-
ment. Sierra-Houston and Sierra- Lone Star agreed that an audit
should be done by an independent third-party to keep the com-
pany and the contractor honest. Sierra-Houston and Sierra-Lone
Star stated that the commission and local air pollution programs
with jurisdiction should also conduct audits to ensure that the
company, local contractor, and third-party auditor are honest in
the dealings with the leak detection program. OxyChem stated
that it does not object to an audit requirement.
The commission appreciates the support and agrees with the
commenters that the third- party audit program is an effective
means of further assuring compliance with the rules.
ATOFINA, BCCA-AG, Dow, DuPont, ExxonMobil, Goodyear-
Houston, Lyondell, Solutia, TCC, and TxOGA opposed the
requirement for fugitive monitoring programs to undergo
independent third-party audits every two years. BCCA-AG,
Dow, DuPont, ExxonMobil, Goodyear-Houston, Lyondell,
Solutia, TCC, and TxOGA stated that practical experience
with third-party audits shows that they are of considerably
less value than internal audits because third parties are not
familiar with each facility’s unique units and processes, and
that such familiarity is critical to conducting an effective fugi-
tives audit. ATOFINA suggested that rather than a third-party
audit program, the fugitive monitoring companies themselves
should undergo a general certification process overseen by
the commission. ATOFINA stated that certifications can focus
on training personnel, auditing procedures and protocols, and
calibration of equipment, and the certification process could
also include observing sampling techniques at a given facility
and occasional spot checks. ATOFINA stated that the number
of fugitive monitoring companies is much lower than the number
of industrial plants they monitor; therefore, by certifying one
fugitive monitoring company, the commission would ensure that
the fugitive monitoring program for multiple industrial facilities
is being operated correctly. OxyChem expressed the belief
that its own program is at a minimum equal to that which a
third-party auditor could provide. OxyChem requested that
internal audits of the fugitive emissions program be allowed at
companies that have a certified audit program. ExxonMobil and
TxOGA stated that companies that qualify for the commission’s
environmental management system rules should be exempted
from this auditing requirement.

The commission shares the commenters’ concern that monitor-
ing contractors need to be competent; however, the commis-
sion cannot implement the ATOFINA and OxyChem recommen-
dations at this time. The Chapter 115 rules are authorized by
THSC, Chapter 382, but there are no provisions in the THSC
that explicitly authorize any type of occupational licensing or cer-
tification program for monitoring contractors. It is not commis-
sion practice to establish and regulate a licensing program with-
out explicit statutory authority. The commission’s licensing pro-
grams are based on the authority provided in Texas Water Code
(TWC), Chapter 37. Although there is a precedent for requir-
ing explicit statutory authority for the licensing or certification of
occupational programs related to gasoline dispensing facilities
that the commission currently administers, such as Underground
Storage Tank Contractor Registration/Installers and Leaking Pe-
troleum Storage Tank Corrective Action Specialist/Project Man-
agers, there are no provisions in the TWC for the licensing of
monitoring contractors.
An additional concern is the issue of staffing. The two primary
methods of regulating such an activity are to hold the facilities
accountable for the proper implementation of their LDAR pro-
gram or to license the persons performing the function. The
first method can be accomplished with the commission’s current
staffing while implementation of a licensing program will require
additional staffing. Due to current staffing constraints, the com-
mission is not presently in a position to dedicate the additional
staff required to establish a new licensing program. Therefore,
the commission made no changes in response to this comment.
However, the commission has added a new §115.788(f) which
specifies that in lieu of complying with the LDAR program au-
dit provisions of §115.788(a) - (d), an owner or operator may
request approval from the executive director of an alternative
method which demonstrates equivalency with the independent
third-party audit. The equivalency demonstration must include
a detailed explanation of how the equivalency will be demon-
strated, including the appropriate recordkeeping and reporting
requirements that will be implemented which are sufficient to
demonstrate compliance with the alternative method, and must
demonstrate that it is a replicable procedure and detail how the
equivalency will be demonstrated. The new §115.788(f) will add
flexibility while ensuring equivalency.
Solutia requested that language be added to the rule that would
allow for an upfront audit with provisions for skipping subsequent
audits if certain criteria are met, similar to the "leak skip" provi-
sions of the current LDAR program.
The commission disagrees that having an upfront audit will ac-
complish the objective of the independent audit process, which
is to ensure that the LDAR program, as implemented, has been
done correctly. The commission also disagrees that a skip pe-
riod is appropriate for the audit program because it likewise is in-
consistent with the intent of the program, which is to ensure that
the elements of the various LDAR programs are in fact being
properly implemented, including those programs with skip pe-
riod provisions. The commission expects that the affected com-
panies will set up an appropriate program to properly train staff
and contractors, and the purpose of the audit requirements is not
to replace that function.
ExxonMobil and TxOGA stated that the audit should be allowed
to be conducted under the commission’s audit privilege rules.
The commission does not agree that this audit may be conducted
under the audit privilege act. Section 115.788 requires a copy of
the results of each audit authored by the independent third-party
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organization to be submitted to the commission. Because the re-
port itself is required to be disclosed, the disclosure of this report
is not voluntary under the audit privilege act, and the regulated
entity will not quality for conditional immunity from civil and ad-
ministrative penalties Therefore, this particular audit report gen-
erated pursuant to this rule cannot be privileged under the audit
privilege act (see Texas Environmental, Health, and Safety Audit
Privilege Act, Article 4447cc, §10(b)(4) (Vernon 2002).
Furthermore, this particular audit report generated pursuant to
this rule cannot be privileged, meaning it will be admissible as
evidence or subject to discovery in: 1) a civil action whether le-
gal or equitable; or 2) an administrative proceeding, under §8(a)
of the audit privilege act because it is a report required by a reg-
ulatory agency to be reported.
It has been argued, however, that the audit privilege act should
be broadly construed and that disclosure of this report would be
voluntary, and any violations disclosed in the report would qual-
ify for conditional immunity from enforcement, if the report was
generated pursuant to an audit done under the audit privilege act
because it is "not a report to a regulatory agency required solely
by a specific condition of an enforcement order or decree." (See
§10(c) of the audit privilege act). The commission has not found
this argument to be persuasive.
However, there is nothing to preclude a regulated entity under
the audit privilege act from performing an audit of broad scope
in which it audits and reviews for everything this rule requires and
discloses violations before the actual report required by this rule
would be submitted.
§115.788(a)(1)(A)
TCC questioned whether §115.788(a)(1)(A) applies to leakers
that were not identified or components with missing tags.
Section 115.788(a)(1)(A) refers to both.
§115.788(a)(2)
TCC suggested replacing "status" with "factor" in
§115.788(a)(2).
The suggested change does not appear to clarify the rule lan-
guage, and therefore the commission has made no change in
response to the comment.
§115.788(a)(2)(A)
ExxonMobil and TxOGA stated that most larger companies con-
duct ongoing fugitive monitoring daily and therefore the seven-
day beginning requirement in §115.788(a)(2)(A) is not applica-
ble. TCC also suggested deletion of the seven-day language.
The commission agrees and has revised §115.788(a)(2)(A) ac-
cordingly.
§115.788(a)(2)(C)
TCC commented on §115.788(a)(2)(C) and stated that the com-
ponents should be randomly selected during any given audit.
ExxonMobil and TxOGA stated that no requirement for selection
of monitored components randomly has been included. Exxon-
Mobil and TxOGA expressed concern that the commission could
use the facility’s own leak data to focus on known leakers, no
matter what exceptions or provisions have been provided else-
where in Subchapter H, Division 3.
For audits conducted by independent third-party contractors, the
commission has included a reasonable imitation on the pool of
components to include in a current audit and does not believe

that any further definition of selection is required. The limitations
reasonably exclude components for which an audit would not
provide representative results. This is why §115.788(2) excludes
components which were included in either of the most recent two
audits, unless unavoidable due to the shutdown of process units
not included in either of the most recent two audits, or for other
reasons agreed upon in advance by the appropriate regional of-
fice and any local air pollution control agency having jurisdiction.
For audits conducted under §115.788(e), commission staff have
developed guidance documents, "Air Program Investigations
Related to Leak Detection and Repair (LDAR)," and "Op-Leaks
Forms Package" (October 23, 2001) which describe the inves-
tigation protocol used when agency inspectors conduct LDAR
investigations intended to: 1) evaluate whether the regulated
entity’s LDAR program meets the requirements of the rules;
and 2) predict the accuracy of the regulate entity’s historically
reported emissions data. This guidance is quite detailed and
ensures that each audit will reveal representative results. The
commission does not believe that any further definition of the
component selection in an audit is required. Should an owner
or operator be concerned that the regulatory agency inspectors
may not be selecting the appropriate components for an audit
such that the results would not be representative, the owner or
operator can request that all components with a unit be audited.
Commission staff have, in fact, made such offers to regulated
companies in the past in such situations.
§115.788(d)
TCC suggested that the 30-day audit submittal requirement in
§115.788(d) be changed to 60 days.
The commission has not identified any reason for delaying the
audit submittal beyond 30 days and believes that 30 days is suf-
ficient time for submittal of the completed audit results. There-
fore, the commission has made no change in response to the
comment.
§115.788(e)(1)(B)
TCC commented on §115.788(e)(1)(B) and stated that the def-
inition of "major gas leak" should specify 500 ppmv rather than
200 ppmv.
The commission agrees and has revised §115.788(e)(1)(B) ac-
cordingly.
§115.788(e)(1)(C)
TCC commented on §115.788(e)(1)(C) and stated that the def-
inition of "minor gas leak" should be deleted because it is not
used in the rules.
The commission agrees and has made the suggested change.
§115.788(e)(3)
Ethyl opposed the three-drop per minute leak rate being classi-
fied as an automatic violation of the LDAR program and stated
that this classification makes no allowance for the vapor pres-
sure of the organic compound being leaked, such as heavy oils
or very low vapor pressure organic compounds or wastewater
containing VOCs, which Ethyl asserted would not release any
significant VOCs into the air. Ethyl did support the timely repair
of such leaks. Dow stated that the commission should not auto-
matically treat a major gas leak (over 50,000 ppmv) as a violation
unless the leak was determined to be a violation under §101.201
(Emissions Event Reporting and Recordkeeping Requirements)
or a violation under the applicable LDAR program. Dow stated
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that multiple regulations on the same major gas leak creates a
scenario where sometimes one or the other regulation applies
and other times, both regulations apply. Dow stated that this can
become very difficult to implement and difficult to give detailed
understanding to all site personnel who have a role and respon-
sibility in environmental reporting.
The commission has reevaluated §115.788(e) and believes
that the "extraordinary effort" requirements specified in
§115.782(c)(2) and the audits conducted by regional and
local program inspectors will largely eliminate the need for
limitations on the number of leaking components specified in
§115.788(e)(1) - (4). Therefore, the commission has deleted
§115.788(e)(1) - (4).
§115.788(e)(4)
Ethyl stated that the maximum number of leaking components
in §115.788(e)(4), including connectors, should always be a per-
centage of the total component type amount and not an absolute
amount, to account for differences in size and complexity of facil-
ities. ExxonMobil and TxOGA stated that the set number limits
of allowable major leakers does not give due consideration to the
larger facilities. Ethyl also stated that newly monitored compo-
nents should be exempt from violation criteria until after the first
or second round of monitoring of the newly required components,
to allow adequate time to repair or replace leaking components
which are new to the LDAR system.
The commission agrees with the commenters. However, as de-
scribed earlier in this preamble in response to the previous com-
ment, the commission has deleted §115.788(e)(1) - (4).
COMPLIANCE SCHEDULE
ExxonMobil stated that the compliance schedule for any needed
HRVOC controls should be extended to March 31, 2007, as it
is unreasonable to expect a facility to plan, engineer, construct,
and initiate start-up and post start-up actions on a control de-
vice with a single year. ExxonMobil stated that a compliance
date of March 31, 2007 would allow facilities to complete test-
ing as proposed on December 31, and mandate that they are
in compliance by the start of the ozone season for the attain-
ment year. BCCA-AG and Lyondell expressed similar concerns
as ExxonMobil and suggested the following compliance dates:
for vent gas, March 31, 2007; for the cooling tower monitoring
requirements, July 31, 2004 (with the availability of an exten-
sion if a process unit shutdown is required to install a monitoring
device); and for flares, a date that is consistent with unit turn-
around schedules specific to each owner or operator (with own-
ers and operators allowed to request alternate implementation
schedules along with their monitoring plans). Phillips stated that
the compliance schedule for implementation of many of the pro-
posed requirements is infeasible and that monitoring equipment
and analyzer installation projects would be expected to require a
timeline of at least 18 months for engineering, procurement, and
construction. Phillips commented that additional complicating
considerations are the number of construction projects already
required for NOx reduction and low-sulfur fuels, the demand for
similar systems by a large number of sources in the area (sup-
ply and installation issues), and the potential need to coordinate
unit shutdowns for installation. OxyChem suggested a compli-
ance schedule of at least two years for all initial requirements,
and at least three years for rules which require a process modifi-
cation or addition of equipment. TCC stated that the monitoring
requirements are excessive and cannot be implemented accord-
ing to the proposed schedule.

The commission has made a number of revisions to the pro-
posed rules, as described elsewhere in this preamble, to address
the concerns raised by the commenters about conducting tests,
as well as installation of control equipment and monitoring equip-
ment, necessary to comply with these rules. The commission
believes it is reasonable and practical to comply with the limita-
tions by the specified compliance dates for the reasons given in
the following paragraphs in this section of the preamble.
Industrial Wastewater
§115.149(e)
Dow, DuPont, TCC, and TxOGA stated that the compliance date
in §115.149(e) is inadequate where new process drain controls
are required. Specifically, Dow and DuPont recommended a De-
cember 31, 2003 compliance date, while TxOGA stated that the
proposed April 30, 2003 compliance date is adequate for existing
controlled drains, but that the compliance date for new required
controls on wastewater systems should be December 31, 2005.
TxOGA suggested that at a minimum, an extension provision
is needed where new controls are required on process drains
involving construction. TCC also recommended inclusion of a
provision that would allow an extension approved by the execu-
tive director beyond the December 31, 2003 compliance date if
a process unit shutdown is required to install the required equip-
ment.
The commission agrees with Dow and DuPont and has revised
the compliance date to December 31, 2003. The commission
has not added a compliance date extension because §115.950
provides that an owner or operator may meet the emission con-
trol requirements of Chapter 115, in whole or in part, by obtain-
ing ERCs, mobile emission reduction credits (MERC), DERCs,
or mobile discrete emission reduction credits (MDERC) in accor-
dance with §115.950 and Chapter 101, Subchapter H, Division
1 (Emission Credit Banking and Trading) or Chapter 101, Sub-
chapter H, Division 4 (Discrete Emission Reduction Banking and
Trading). Therefore, Chapter 115 already includes an appropri-
ate mechanism for addressing situations in which a process unit
shutdown is necessary to install the controls on process drains.
§115.149(f)
Dow, DuPont, and TCC stated that the compliance date in
§115.149(f), which establishes a repair schedule, should be ex-
tended to December 31, 2003 for consistency with §115.149(e).
The commission agrees and has revised the compliance date to
December 31, 2003.
§115.149(g)
Dow and DuPont stated that the compliance date in §115.149(g),
which establishes an inspection for water seals and process
drains not equipped with water seals, should be extended to
December 31, 2003 for consistency with §115.149(e).
The commission agrees and has revised the compliance date to
December 31, 2003.
TCC stated that §115.149(g) should be changed to reflect weekly
water seal inspections rather than daily.
The commission has revised §115.149(g) for consistency with
the changes to §115.144(5) and (6) described earlier in this pre-
amble.
VOC Fugitive Emissions
§115.359(1)
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TxOGA commented on §115.359(1) and stated that §115.930
speaks for itself and does not need to be repeated in this section.
The reference to §115.930 is included to make clear the com-
pliance date for requirements for which a specific compliance
date is not given in the rules. This reference is necessary and
was added in previous rulemaking due to confusion expressed
by TxOGA member companies.
§115.359(2) and (3)
DuPont, ExxonMobil, TCC, and TxOGA stated that the compli-
ance date in §115.359(2) and (3) is inadequate. DuPont recom-
mended a December 31, 2003 compliance date, while Exxon-
Mobil, TCC, and TxOGA recommended a compliance date of
12 months after promulgation (essentially identical to a Decem-
ber 31, 2003 compliance date). TCC also suggested adding the
availability of extensions by the executive director for special cir-
cumstances (e.g., if a supplier was not able to modify purchased
LDAR database software for the company to meet the deadline).
The commission agrees with the commenters and has revised
the compliance date in §115.359(2) and (3) to December 31,
2003. Because the commission has extended the compliance
date, it has not added a compliance date extension. However,
the commission has revised §115.359(2) to clarify that the com-
pliance date applies to the requirements of §115.356(1)(E)(ii).
§115.359(4)
TCC commented on §115.359(4), which specifies a December
31, 2003 compliance date for adjusting the measured VOC con-
centration using the appropriate relative response factor spec-
ified in §115.354(11). TCC stated that §115.359(4) should be
deleted because §115.354(11) is impractical to implement.
As noted earlier in this preamble, the commission concluded
that issues associated with response factors are complex.
Therefore, the commission has deleted §115.354(11) and
§115.781(b)(10) and has renumbered subsequent paragraphs
accordingly. The commission also deleted the compliance
schedule in §115.359(4) and §115.789(9) for the now-deleted
§115.354(11) and §115.781(b)(10).
HRVOC Vent Gas
Dow commented that paragraphs within other sections of this di-
vision are lettered (a), (b), (c), etc., and §115.729 is numbered
(1) and (2). Dow stated that a consistent numbering system
should be used throughout the division.
The numbering of proposed §115.729 is in accordance with
Texas Register requirements.
§115.729(1)
DuPont and Goodyear-Houston commented on the December
31, 2003 compliance date in the proposed §115.729(1) and rec-
ommended that testing of process vents be completed within 18
months of rule promulgation (i.e., June 30, 2004) and test results
be submitted within 30 days of testing. Goodyear-Houston rec-
ommended a December 31, 2004 compliance date due to the
large number of vents that may need to be tested. TCC rec-
ommended that completion of testing be required by December
31, 2003, with the submittal of the test results within 30 days af-
ter completion of the test or as soon as practical, whichever is
sooner.
The proposed §115.729(1) was renumbered as §115.729(1)(A).
The commission has considered the comments and believes that

the most appropriate compliance date for completion and sub-
mittal of testing results is June 30, 2004. This will allow approxi-
mately 18 months from the effective date of the rule revisions for
testing of process vents. The additional six months being added
to the proposed compliance date is necessary due to the num-
ber of vents that will need to be tested. If a later compliance date
were selected, such as the December 31, 2004 date suggested
by Goodyear-Houston, there might not be enough time remain-
ing for affected companies to install controls on vents that need
to be controlled by the April 1, 2006 compliance date described
in the response to the following comment.
§115.729(2)
Dow, DuPont, Goodyear-Houston, and TCC commented on
the December 31, 2004 compliance date in the proposed
§115.729(2). Dow stated that any future control requirements
for low density polyethylene production facilities subject to
§115.722(a) should have a compliance date no earlier than
December 31, 2005, based on its estimate of 29 months needed
to implement multiple LDPE production line retrofits. Dow and
TCC stated that a December 31, 2005 compliance date will also
be consistent with the flare and cooling tower compliance dates.
DuPont expressed similar comments and also recommended
a December 31, 2005 compliance date. Goodyear-Houston
recommended a March 31, 2007 compliance date. TCC stated
that the compliance date should include a provision that would
allow extension on a case-by-case basis approved by the
executive director if the installation of any needed emission
controls requires a process unit shutdown and that process unit
shutdown is not planned prior to the recommended December
31, 2005 compliance date.
The proposed §115.729(2) was renumbered as §115.729(1)(B).
The commission has considered the comments and believes that
the most appropriate compliance date is April 1, 2006. This com-
pliance date will allow 21 months after the testing deadline for
the installation of controls on vents that need to be controlled,
and is slightly more than three years from the effective date of
the rule revisions. The commission notes that 42 USC, §7410
and §7502(a)(2), require the state to submit a revised SIP which
demonstrates that the area will attain the ozone standard as ex-
peditiously as practicable. A compliance schedule that shifted
the HRVOC vent gas emission reductions beyond April 1, 2006
would not meet the "as expeditiously as practicable" require-
ment.
Because the commission has extended the compliance date,
it has not added a compliance date extension. In addition,
§115.722 establishes a site-wide cap which limits HRVOC
emissions at a site to a capped value. The site-wide cap
provides each owner or operator with the maximum flexibility to
select the most cost-effective and technically feasible method of
controlling emissions, and to address situations such as those
described by the commenters. Therefore, Chapter 115 already
includes an appropriate mechanism for addressing situations in
which the installation of any needed emission controls requires
a process unit shutdown and that process unit shutdown is not
planned prior to the April 1, 2006 compliance date.
HRVOC Flares
TCC commented that the April 30, 2003 compliance date for sub-
mittal of data if it is already available should be deleted, and that
one compliance date should be used for all regulated entities.
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TCC and Dow also commented that the compliance date for in-
strumentation and emissions limits should be changed to De-
cember 31, 2005 (for HRVOC flares), and TCC recommended
to July 31, 2004 (for HRVOC cooling towers), citing the lengthy
timing required to coordinate a project of this magnitude.
The proposed §115.749 was relocated to §115.729(2). The
commission has considered the comments and believes that
the most appropriate compliance date is December 31, 2004
for demonstrating compliance with the flare monitoring, testing,
recordkeeping, and reporting requirements. The commission
further believes that the most appropriate compliance date is
April 1, 2006 for demonstrating continuous compliance with
the site-wide HRVOC cap. This compliance date will allow
15 months after the deadline for the flare monitoring, testing,
recordkeeping, and reporting requirements, and is slightly more
than three years from the effective date of the rule revisions.
The commission notes that 42 USC, §7410 and §7502(a)(2),
require the state to submit a revised SIP which demonstrates
that the area will attain the ozone standard as expeditiously as
practicable. A compliance schedule that shifted the HRVOC
emission reductions beyond 2005 would not meet the "as
expeditiously as practicable" requirement.
Because the commission has extended the compliance date,
it has not added a compliance date extension. In addition,
§115.722 establishes a site-wide cap which limits HRVOC
emissions at a site to a capped value. The site-wide cap
provides each owner or operator with the maximum flexibility to
select the most cost-effective and technically feasible method of
controlling emissions, and to address situations such as those
described by the commenters. Therefore, Chapter 115 already
includes an appropriate mechanism for addressing situations in
which the installation of any needed emission controls requires
a process unit shutdown and that process unit shutdown is not
planned prior to the April 1, 2006 compliance date.
HRVOC Flares and Cooling Towers
§115.749 and §115.769
ED stated that although the flare and cooling tower monitoring
rules are required by December 2003, implementation of con-
trols does not take place until December 2005. ED asserted
that the commission has not provided any basis for a three-year
schedule for compliance with rules that it expects industry to
comply with through best management practices. ED stated that
the compliance date should be advanced in order to ensure that
the next major air quality field study can determine the effective-
ness of these rules. ED stated that commission staff and the
Texas Environmental Research Consortium have discussed the
possibility of a major follow-up to TexAQS 2000 in 2005. ED as-
serted that the commission should require that its industrial VOC
control strategy be in place before that field study, although the
commission could extend deadlines on a case-by-case basis.
The commission disagrees. The commission believes that in or-
der for industry to comply with the emission limitations specified
in the rules, that it will need to develop detailed and effective
emission mitigation plans. The commission believes that before
emission mitigation plans can be conducted, industry must have
adequatemonitoring information to characterize the streams and
develop what appropriate mitigation measures can occur at rea-
sonable interim thresholds. The commission does not believe
that an April 1, 2006 compliance date represents an unreason-
able amount of time to expect this to occur and believes that in

many cases, requiring compliance any sooner may result in in-
effective plans.
HRVOC Cooling Towers
§115.769
BCCA-AG, Goodyear, and Lyondell opposed the December 31,
2003 compliance date. BCCA- AG and Lyondell commented that
meeting the proposed December 31, 2003 compliance date will
be very difficult due to potential shortages in supply of on-line
monitoring systems. BCCA-AG and Lyondell recommended that
the compliance date be extended to July 31, 2004, and that the
rule should allow for extensions of this deadline if process unit
shutdowns are required to install monitoring systems. BCCA-AG
and Lyondell commented that the December 31, 2003 compli-
ance deadline for the completion of design, engineering, pro-
curement, construction, and startup of all new facilities should
be harmonized with planned turnarounds, and that affected com-
panies should be allowed to request alternate implementation
schedules along with their monitoring plans.
The commission has considered the comments and believes that
the most appropriate compliance date is December 31, 2004
for demonstrating compliance with the cooling tower monitor-
ing, testing, recordkeeping, and reporting requirements. The
commission further believes that the most appropriate compli-
ance date is April 1, 2006 for demonstrating continuous compli-
ance with the site-wide HRVOC cap. This compliance date will
allow 15 months after the deadline for the cooling tower moni-
toring, testing, recordkeeping, and reporting requirements, and
is slightly more than three years from the effective date of the
rule revisions. The commission notes that 42 USC, §7410 and
§7502(a)(2), require the state to submit a revised SIP which
demonstrates that the area will attain the ozone standard as ex-
peditiously as practicable. A compliance schedule that shifted
the HRVOC emission reductions beyond April 1, 2006 would not
meet the "as expeditiously as practicable" requirement.
Because the commission has extended the compliance date,
it has not added a compliance date extension. In addition,
§115.761 establishes a site-wide cap which limits HRVOC
emissions at a site to a capped value. The site-wide cap
provides each owner or operator with the maximum flexibility to
select the most cost-effective and technically feasible method of
controlling emissions, and to address situations such as those
described by the commenters. Therefore, Chapter 115 already
includes an appropriate mechanism for addressing situations in
which the installation of any needed emission controls requires
a process unit shutdown and that process unit shutdown is not
planned prior to the April 1, 2006 compliance date.
HRVOC Fugitive Emissions
§115.789
Sierra-Lone Star fully supported December 31, 2002 as the first
compliance date, but Sierra- Houston and Sierra-Lone Star ob-
jected to the final compliance date of March 31, 2007 because
it places compliance too late in the ozone nonattainment sched-
ule to make a determination if the rules are being complied with
in a meaningful way. Sierra-Houston and Sierra-Lone Star re-
quested a compliance date of 2005 to give additional time for the
program to work and to give the commission two years to see
how ambient ozone concentrations are affected by the fugitive
emissions control measure. ExxonMobil stated that in general,
the compliance dates in §115.789 are too soon to be practicably
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met, and that many changes will require much more time to prop-
erly implement. ExxonMobil also stated that some of the more
difficult changes with less emission reduction impact should be
dropped until seen to be justified at the MCR in 2004. ATOFINA
expressed a belief that identifying and tagging components will
require significant input from its operations and engineering staff,
and just entering this new data into the existing database for
thousands of components will be a major undertaking which can-
not be completed by December 31, 2003. ATOFINA suggested
that the commission establish a more realistic schedule requir-
ing completion by December 31, 2005. DuPont, and TxOGA ex-
pressed similar concerns. DuPont, TCC, and TxOGA suggested
adding the availability of extensions by the executive director for
special circumstances (e.g., if a supplier was not able to modify
purchased LDAR database software for the company to meet the
deadline). TxOGA also recommended that §115.789(1) provide
at least 18 months from rule promulgation (i.e., approximately
June 30, 2004) for the addition of components to be monitored,
while TCC believed that §115.789(1) and (5) should provide a
compliance date at least 12 months from rule promulgation (i.e.,
approximately December 31, 2003). TCC stated that a transi-
tional stage, as was done in the HON, should be provided in
§115.789(1) for monitoring of additional components such as
flanges and heat exchanger heads because these components
have not historically been monitored.
The revisions to §115.783, described earlier in this preamble,
deleted requirements for equipment upgrades on pumps, com-
pressors, agitators, PRVs (for rupture disks), and valves other
than PRVs. The remaining situations in which an equipment up-
grade are required are expected to be relatively limited in num-
ber and difficulty. For example, installation of a car seal to se-
cure a bypass valve in a closed position could be readily ac-
complished in under an hour. As noted earlier in this pream-
ble, §115.781(f) provides the availability of a leak-skip option for
connectors, bolted manways, heat exchanger heads, hatches,
and sump covers. Also, the commission clarified that connec-
tors do not have to be individually tagged. For any equipment
upgrades for which a process unit shutdown is necessary, but
for which the shutdown will not occur by the compliance date,
§115.950 provides that an owner or operator may meet the emis-
sion control requirements of Chapter 115, in whole or in part, by
obtaining ERCs, MERCs, DERCs, or MDERCs in accordance
with §115.950 and Chapter 101, Subchapter H, Division 1 (Emis-
sion Credit Banking and Trading) or Chapter 101, Subchapter
H, Division 4 (Discrete Emission Reduction Banking and Trad-
ing). Therefore, the commission believes that a December 31,
2003 compliance date is appropriate because it provides an ad-
equate amount of time for implementation of the new require-
ments. In addition, due to the revisions to §115.786(e) (relet-
tered as §115.786(d)) described earlier in this preamble, the
commission revised §115.789(5) to refer to the recordkeeping
requirements of §115.786 rather than the master components
list.
ATOFINA stated that it self-imposed a leak definition rate of 500
ppmv prior to the rule proposal and is already monitoring many
of the components identified in the proposed fugitive monitor-
ing rules. ATOFINA stated that the number of leakers found
in each unit increased significantly upon implementing the 500
ppmv limit, and that initially the company was unable to meet re-
pair deadlines. ATOFINA stated that it took about one year to
be able to respond to leaks in the specified time periods, and
expressed a belief that companies imposing the 500 ppmv leak
definition for the first time will face the same situation. ATOFINA

recommended that the final rule allow facilities to slowly phase
in repair requirements over a reasonable time period.
The commission questions how ATOFINA could have "self-im-
posed" a leak definition rate of 500 ppmv when 500 ppmv is al-
ready the leak definition for some components as required by the
existing Subchapter D, Division 3. The commission believes that
the compliance schedule, in conjunction with the availability of a
leak-skip option in §115.781(f) for connectors, bolted manways,
heat exchanger heads, hatches, and sump covers, provides an
adequate amount of time for implementation of the new require-
ments.
§115.789(2)
TxOGA stated that the installation of controls on all process
drains not currently controlled by either a water seal or cap or
plug needs to be clarified as being an "equipment upgrade"
for the purpose of §115.789(2). TxOGA also stated there may
be isolated cases where the equipment upgrade cannot be
done at the next unit shutdown, and suggested changing the
phrase "at the next unit shutdown after December 31, 2002"
to "as soon as practicable." TCC stated that the compliance
date should be revised to "at the next planned unit shutdown
after July 1, 2003 but no later than 5 years after the effective
date of this rule" (i.e., approximately December 31, 2007). Dow
stated that the compliance date should be revised to "at the
next scheduled or planned unit shutdown after December 31,
2004, but no later than 5 years after the effective date of this
rule" (i.e., approximately December 31, 2007). Dow stated that
it was important to clarify that the retrofit requirements are only
triggered when there is a planned or scheduled shutdown, not
an unplanned shutdown. Dow stated that otherwise, it will be
difficult to complete the engineering needed, order additional
equipment, and have the parts ready to install if an unplanned
unit shutdown occurs.
The revisions to §115.783, described earlier in this preamble,
deleted requirements for equipment upgrades on pumps, com-
pressors, agitators, pressure relief valves (for rupture disks), and
valves other than pressure relief valves. The remaining situa-
tions in which an equipment upgrade are required are expected
to be relatively limited in number and difficulty. For example,
installation of a car seal to secure a bypass valve in a closed
position could be readily accomplished in under an hour. The
commission has retained the compliance date of December 31,
2003 and has not added a compliance date extension because
§115.950 provides that an owner or operator may meet the emis-
sion control requirements of Chapter 115, in whole or in part, by
obtaining ERCs, MERCs, DERCs, or MDERCs in accordance
with §115.950 and Chapter 101, Subchapter H, Division 1 (Emis-
sion Credit Banking and Trading) or Chapter 101, Subchapter H,
Division 4 (Discrete Emission Reduction Banking and Trading).
Therefore, Chapter 115 already includes an appropriate mecha-
nism for addressing situations in which a process unit shutdown
is necessary to install the controls on process drains.
§115.789(3)
Dow and TCC commented on §117.789(3) and stated that
the compliance date for the first third-party audit should be 12
months after the complete implementation of other requirements
of the rule. Dow and TCC stated that if the timing remains the
same as the timing requirement for implementing these other
requirements, the audit will not provide an appropriate indication
of how well the new requirements have been implemented.
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The commission agrees that the initial should occur after the fi-
nal compliance date for the other HRVOC fugitive monitoring re-
quirements. Because §115.788(a)(2)(B) references the average
of the most recent four quarters in the determination of the num-
ber of components in a process unit to be audited, the commis-
sion agrees that the appropriate compliance date for the initial
audit is 12 months after the final compliance date for the other
HRVOC fugitive monitoring requirements. Therefore, the com-
mission has revised §115.789(3) accordingly.
§115.789(4)
TCC stated that §115.789(4), which establishes a compliance
date for the testing required by §115.785, should include a pro-
vision which would allow the use of historical performance tests
that are substantially similar in lieu of conducting another perfor-
mance test at the same control device.
As noted earlier in this preamble, the commission added
§115.785(5) to allow previous valid test results.
§115.789(7)
DuPont and TCC recommended deletion of §115.789(7).
As noted earlier in this preamble, the commission agrees that an
additional round of monitoring during the third quarter presents
staffing difficulties and deleted the proposed §115.781(b)(7).
Therefore, the commission has also deleted §115.789(7).
§115.789(9)
TCC recommended deletion of §115.789(9), which establishes
a compliance date for adjustment of measured VOC concentra-
tion using the appropriate relative response factor specified in
§115.781(b)(10). TCC referred to its earlier comments in which
it asserted that §115.781(b)(10) is impractical to implement.
As noted earlier in this preamble, the commission concluded
that issues associated with response factors are complex.
Therefore, the commission has deleted §115.354(11) and
§115.781(b)(10) and has renumbered subsequent paragraphs
accordingly. The commission also deleted the compliance
schedule in §115.359(4) and §115.789(9) for the now-deleted
§115.354(11) and §115.781(b)(10).
COST
Phillips gave several examples of cost-effective requirements to
update emissions inventories which included monthly monitoring
of cooling towers for determination of VOC leaks and emissions
inventory; periodic grab samples of normal, routine flare flow
to establish baselines and improved emission inventory data;
weekly visual monitoring of process drains and unsegregated
stormwater drains; and requirements to use correlation equa-
tions and actual data from fugitives monitoring to provide a bet-
ter representation of emissions for the emissions inventory.
The commission appreciates the support.
Ethyl stated that many companies (including Ethyl) have already
committed to reduce NOx emissions according to the existing SIP,
and that the proposed HRVOC requirements will cause "undue
financial harm" to such companies trying to reduce emissions in
an orderly, cost-effective manner.
Ethyl did not include documentation to support its claim of "un-
due financial harm." However, the commission appreciates the
support for the current requirements.

TCC stated that the commission underestimated the costs for
compliance with the rules and has provided no estimate of envi-
ronmental benefits in terms of cost of control per ton of emission
reduction. Because of the costs involves in the VOC/HRVOC
portions of the proposed rules, TxOGA expressed the belief that
the commission must promulgate only requirements with com-
mensurate environmental value. ATOFINA expressed a concern
that the proposed rules will impose an unnecessary significant fi-
nancial burden on industry. Ethyl stated that the commission has
underestimated the annual reporting costs for increased flare,
cooling tower, and LDAR monitoring, and that the commission
has not provided adequate substantiation for the estimates of
the increased costs associated with the reporting requirements.
BCCA-AG and Lyondell stated that the monitoring requirements
are costly.
The commission complied with the requirements to provide es-
timated costs for compliance. The cost note in the proposal at-
tempted to identify all additional costs to industry due to imple-
mentation of the proposed amendments. The analysis provided
both capital and operating costs, including recordkeeping costs,
by the various types of sources affected by the rules. The costs
were provided for each of the particular subchapters where the
commission has identified likely increased costs due to imple-
mentation of rule amendments. Although the commission identi-
fied significant costs to industry to implement the proposed VOC
rule amendments, concurrent rulemaking that proposes the re-
visions of NOx ESADs in Chapter 117 is estimated to save indus-
try considerable capital and annual operating expenses. There-
fore, the commission disagrees that it underestimated the cost
to comply with the proposed rules. Further, since the commis-
sion is not adopting the general VOC monitoring rules proposed
in Subchapter B, Divisions 7 and 8, the costs to comply will be
lower than those included in the fiscal note.
The commission has complied with the requirement to provide
the public benefits expected and probable economic costs for
compliance with the rule. There is no specific requirement to
provide the estimate of environmental benefits in any specific
units, such as cost of control per ton of emission reduction. In
addition, there is no specific requirement that the limits the com-
mission to only adopting rules with environmental value that is
commensurate with the costs.
LDPE Plants
Dow and ExxonMobil commented that there does not appear to
be adequate cost analysis for the proposed emission levels in
§115.722(a) for low and high-pressure polyethylene processes.
Dow stated that, based upon a preferred technology of replacing
existing extruders with a vacuum type extruder, the capital cost
will range from $7 million per manufacturing line for its smaller
processing areas to $13 million per manufacturing line for its
larger processing areas. TCC stated that in certain polyethyl-
ene manufacturing operations, the finishing area for the polyeth-
ylene flakes and pellets consists of tanks, numerous vents that
are open to atmosphere, and loading facilities that move poly-
ethylene pellets and flakes to railcars. TCC stated that the emis-
sions from these processes are expected to be relatively small in
comparison to other VOC sources, but the cost to capture these
emissions and convey them to a recovery system is expected to
be so costly ($40,000/ton of emission reduced) as to necessitate
the need for some type of VOC trading program.
As noted earlier in this preamble, the commission is adopting
a site-wide HRVOC emissions cap in place of the proposed in-
dividual (i.e., unit by unit) emission limits. The site-wide cap
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addresses the commenters’ concerns because it enables each
owner or operator to select the most cost-effective and techni-
cally feasible means of maintaining continuous compliance with
the site- wide cap. Therefore, the commission has made no
changes in response to the comments.
Flares
BCCA-AG and Lyondell commented that the commission did not
provide an analysis and summary of the installation costs for
flare gas compression and other similar flare gas recovery de-
vices which would be necessary to comply with the proposed
rule. BCCA-AG and Lyondell stated that the costs can easily
range from $5 million to $10 million per flare system.
The commission has not contacted vendors of alternative tech-
nology; however, these system costs could be substantial, and
costs in the suggested range or more might be possible. It is
important to note that control systems as complex and expen-
sive as those mentioned by the commenters will not be neces-
sary in all cases to comply with the rule. Devices which control
vent gas streams on the process side, such as recovery devices
(including, but not limited to, absorbers, carbon adsorbers, and
condensers), would be preferred from the cost standpoint, and
more costly alternatives on the flare side, such as flare gas com-
pression and similar flare gas recovery devices, should be con-
sidered as the solution of last resort.
BCCA-AG and Lyondell commented that the commission signif-
icantly underestimated the costs of continuous flow monitoring
for HRVOC flares. BCCA-AG and Lyondell cited the commis-
sion’s estimate that the combined cost of the on-line analyzer,
flow monitor, and temperature and pressure gauges for each
HRVOC flare would be only $90,000 in the first year and $20,000
in subsequent years. BCCA-AG and Lyondell disagreed, stating
that the cost of installation alone of flow monitoring systems is
estimated to be about $75,000 per flare.
The cited cost figures are considerably higher than the cost infor-
mation available to the commission. The commission’s $2,000
- 10,000 cost estimate for flow monitors was based on vendor
contacts, and the commission estimated GC costs of $30,000 -
50,000 per instrument. The commission’s experience indicates
that $75,000 is extremely high for a flow monitor installation. In-
stallation costs for the VOC monitor will depend on availability of
existing facilities to house the monitor system.
Cooling Towers
BCCA-AG and Lyondell commented that the preamble to the pro-
posed rules grossly underestimates the necessary costs by a
factor of three to four. BCCA-AG and Lyondell stated that the
commission has estimated the initial capital costs and annual
operating expenses for the first year for continuous monitors and
on-line gas analyzers for each HRVOC cooling tower system in
the HGA at $88,000. BCCA-AG and Lyondell also stated that
because the rule would require flow meters and analyzers to be
installed on both the inlet and the outlet of each cooling tower,
at a cost of at least $30,000 per flow meter and $115,000 per
analyzer, the cost of this equipment alone is at least $235,000.
BCCA-AG and Lyondell commented that when the costs of ana-
lyzer housing facilities, installation, and process computer tie-ins
are included, the total capital costs for a cooling tower system
that serves many process units and has cooling water supply
and return loops will be in the $1 2 million range. BCCA-AG
and Lyondell stated that when annual operating costs are con-
sidered, the commission’s estimates are even further underesti-
mated.

The commission has obtained vendor estimates of $20,000 to
88,000 for HRVOC monitors, with the low-end cost correspond-
ing to total VOC monitors and the upper end corresponding to
speciated VOC monitors. Information supplied by instrument
suppliers indicates that the cost of a cooling tower flow moni-
tor to handle water flows up to 180,000 gpm is approximately
$6,000 - 8,000. The commission has eliminated the requirement
to install a flow monitor on each cooling tower outlet. The com-
mission realizes that there are additional costs to install moni-
tor systems, with installed costs depending on the cooling tower
size and complexity. A cost of $1 2 million as suggested by
BCCA-AG and Lyondell appears to be quite high, considering
that the adopted rules contain cooling tower monitoring require-
ments that are less stringent than those proposed. A continuous
speciated VOC monitor may offset the cost of monthly or daily
speciated lab analyses. Finally, smaller cooling tower systems
(less than 8,000 gpm) do not have continuous VOC monitoring
requirements.
Fugitive Emissions
TCC asserted that the commission has underestimated the com-
plexity and cost of retrofitting existing PRV systems. TCC stated
that the one-time cost for installation of rupture disks at a typical
petrochemical plant is expected to be $6,000 - 8,000 per device
plus installation, but that costs could easily escalate if signifi-
cant piping changes are required or if vessel nozzles must be
changed to meet inlet line pressure loss constraints. TCC stated
that the installation of a rupture disk upstream of a PRV will result
in increased pressure drop in the line and, as a result, will require
the relief system to be reevaluated. TCC stated that whenever a
rupture disk is installed upstream of a relief valve, there is a need
to derate the available relief area by 10% per ASME Section VIII,
such that the size of the relief valve may need to be increased to
accommodate the derating. TCC stated that this is expensive.
The commission appreciates TCC’s concerns. However, as
noted earlier in this preamble, the commission has revised the
requirements for PRVs such that retrofitting with rupture disks is
not required.
Dow, EnRUD, and Goodyear-Beaumont commented that
the mass emissions sampling method ("bagging") of the
EPA guidance document "Protocol for Equipment Leak
Emission Estimates," Chapter 4, Mass Emission Sampling
(EPA-453/R-95-017, November 1995) is a costly task.
The commission agrees and has revised the rules to specify that
bagging is not required, but is an available method for estimating
mass emissions.
DuPont stated that the proposed fugitive monitoring require-
ments are extremely burdensome and expressed concern
that the commission has significantly underestimated the cost
of the proposed rules. DuPont also expressed concern that
economically stressed businesses will be burdened, with little or
no environmental benefit.
As described earlier in this preamble, the commission has
made numerous revisions in the proposed rules to address
commenters’ concerns and ensure that the requirements are
reasonable and appropriate.
SUBCHAPTER A. DEFINITIONS
30 TAC §115.10
STATUTORY AUTHORITY
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The amendment is adopted under Texas Water Code (TWC),
§5.103, which provides the commission the authority to adopt
rules necessary to carry out its powers and duties under the
TWC; and under THSC, TCAA, §382.017, concerning Rules,
which provides the commission the authority to adopt rules con-
sistent with the policy and purposes of the TCAA. The amend-
ment is also adopted under TCAA, §382.011, concerning Gen-
eral Powers and Duties, which authorizes the commission to
control the quality of the state’s air; §382.012, concerning State
Air Control Plan, which authorizes the commission to prepare
and develop a general, comprehensive plan for the control of the
state’s air; §382.016, concerning Monitoring Requirements; Ex-
amination of Records, which authorizes the commission to pre-
scribe requirements for owners or operators of sources to make
and maintain records of emissions measurements; §382.034,
concerning Research and Investigations, which authorizes the
commission to require any research it considers advisable and
necessary to perform its duties; and §382.051(d), concerning
Permitting Authority of Commission; Rules, which authorizes the
commission to adopt rules as necessary to comply with changes
in federal law or regulations applicable to permits under Chapter
382; and FCAA, 42 USC, §§7401 et seq.
§115.10. Definitions.

Unless specifically defined in the Texas Clean Air Act (TCAA) or in
the rules of the commission, the terms used by the commission have
the meanings commonly ascribed to them in the field of air pollution
control. In addition to the terms which are defined by the TCAA, the
following terms, when used in this chapter (relating to Control of Air
Pollution from Volatile Organic Compounds), shall have the following
meanings, unless the context clearly indicates otherwise. Additional
definitions for terms used in this chapter are found in §3.2 and §101.1
of this title (relating to Definitions).

(1) Background--The ambient concentration of volatile or-
ganic compounds (VOC) in the air, determined at least one meter up-
wind of the component to be monitored. Test Method 21 (40 Code of
Federal Regulations (CFR) 60, Appendix A) shall be used to determine
the background.

(2) Beaumont/Port Arthur area--Hardin, Jefferson, and Or-
ange Counties.

(3) Capture efficiency--The amount of VOC collected by
a capture system which is expressed as a percentage derived from the
weight per unit time of VOC entering a capture system and delivered
to a control device divided by the weight per unit time of total VOC
generated by a source of VOC.

(4) Carbon adsorption system--A carbon adsorber with an
inlet and outlet for exhaust gases and a system to regenerate the satu-
rated adsorbent.

(5) Closed-vent system--A system that:

(A) is not open to the atmosphere;

(B) is composed of piping, ductwork, connections, and,
if necessary, flow-inducing devices; and

(C) transports gas or vapor from a piece or pieces of
equipment directly to a control device.

(6) Component--A piece of equipment, including, but not
limited to, pumps, valves, compressors, connectors, and pressure relief
valves, which has the potential to leak VOC.

(7) Connector--A flanged, screwed, or other joined fitting
used to connect two pipe lines or a pipe line and a piece of equipment.

The term connector does not include joined fittings welded completely
around the circumference of the interface. A union connecting two
pipes is considered to be one connector.

(8) Continuous monitoring--Any monitoring device used
to comply with a continuous monitoring requirement of this chapter
will be considered continuous if it can be demonstrated that at least
95% of the required data is captured.

(9) Covered attainment counties--Anderson, Angelina,
Aransas, Atascosa, Austin, Bastrop, Bee, Bell, Bexar, Bosque,
Bowie, Brazos, Burleson, Caldwell, Calhoun, Camp, Cass, Cherokee,
Colorado, Comal, Cooke, Coryell, De Witt, Delta, Ellis, Falls,
Fannin, Fayette, Franklin, Freestone, Goliad, Gonzales, Grayson,
Gregg, Grimes, Guadalupe, Harrison, Hays, Henderson, Hill, Hood,
Hopkins, Houston, Hunt, Jackson, Jasper, Johnson, Karnes, Kaufman,
Lamar, Lavaca, Lee, Leon, Limestone, Live Oak, Madison, Marion,
Matagorda, McLennan, Milam, Morris, Nacogdoches, Navarro,
Newton, Nueces, Panola, Parker, Polk, Rains, Red River, Refugio,
Robertson, Rockwall, Rusk, Sabine, San Jacinto, San Patricio, San
Augustine, Shelby, Smith, Somervell, Titus, Travis, Trinity, Tyler, Up-
shur, Van Zandt, Victoria, Walker, Washington, Wharton, Williamson,
Wilson, Wise, and Wood Counties.

(10) Dallas/Fort Worth area--Collin, Dallas, Denton, and
Tarrant Counties.

(11) El Paso area--El Paso County.

(12) External floating roof--A cover or roof in an open-top
tank which rests upon or is floated upon the liquid being contained and
is equipped with a single or double seal to close the space between
the roof edge and tank shell. A double seal consists of two complete
and separate closure seals, one above the other, containing an enclosed
space between them. For the purposes of this chapter, an external float-
ing roof storage tank which is equipped with a self-supporting fixed
roof (typically a bolted aluminum geodesic dome) shall be considered
to be an internal floating roof storage tank.

(13) Fugitive emission--Any VOC entering the atmosphere
which could not reasonably pass through a stack, chimney, vent, or
other functionally equivalent opening designed to direct or control its
flow.

(14) Gasoline bulk plant--A gasoline loading and/or un-
loading facility, excludingmarine terminals, having a gasoline through-
put less than 20,000 gallons (75,708 liters) per day, averaged over each
consecutive 30-day period. A motor vehicle fuel dispensing facility is
not a gasoline bulk plant.

(15) Gasoline terminal--A gasoline loading and/or unload-
ing facility, excluding marine terminals, having a gasoline throughput
equal to or greater than 20,000 gallons (75,708 liters) per day, averaged
over each consecutive 30-day period.

(16) Heavy liquid--VOCs which have a true vapor pressure
equal to or less than 0.044 pounds per square inch absolute (psia) (0.3
kPa) at 68 degrees Fahrenheit (20 degrees Celsius).

(17) Highly-reactive volatile organic compound
(HRVOC)--As follows.

(A) In Harris County, one or more of the following
VOCs: 1,3-butadiene; all isomers of butene (i.e., alpha-butylene
(ethylethylene) and beta-butylene (dimethylethylene, including both
cis- and trans- isomers)); ethylene; and propylene.

(B) In Brazoria, Chambers, Fort Bend, Galveston, Lib-
erty, Montgomery, and Waller Counties, one or more of the following
VOCs: ethylene and propylene.
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(18) Houston/Galveston area--Brazoria, Chambers, Fort
Bend, Galveston, Harris, Liberty, Montgomery, and Waller Counties.

(19) Incinerator--For the purposes of this chapter, an en-
closed control device that combusts or oxidizes VOC gases or vapors.

(20) Internal floating cover--A cover or floating roof in a
fixed roof tank which rests upon or is floated upon the liquid being
contained, and is equipped with a closure seal or seals to close the
space between the cover edge and tank shell. For the purposes of this
chapter, an external floating roof storage tank which is equipped with a
self-supporting fixed roof (typically a bolted aluminum geodesic dome)
shall be considered to be an internal floating roof storage tank.

(21) Leak-free marine vessel--A marine vessel whose
cargo tank closures (hatch covers, expansion domes, ullage openings,
butterworth covers, and gauging covers) were inspected prior to cargo
transfer operations and all such closures were properly secured such
that no leaks of liquid or vapors can be detected by sight, sound,
or smell. Cargo tank closures shall meet the applicable rules or
regulations of the marine vessel’s classification society or flag state.
Cargo tank pressure/vacuum valves shall be operating within the range
specified by the marine vessel’s classification society or flag state and
seated when tank pressure is less than 80% of set point pressure such
that no vapor leaks can be detected by sight, sound, or smell. As an
alternative, a marine vessel operated at negative pressure is assumed
to be leak-free for the purpose of this standard.

(22) Light liquid--VOCs which have a true vapor pressure
greater than 0.044 psia (0.3 kPa) at 68 degrees Fahrenheit (20 degrees
Celsius), and are a liquid at operating conditions.

(23) Liquefied petroleum gas--Any material that is com-
posed predominantly of any of the following hydrocarbons or mixtures
of hydrocarbons: propane, propylene, normal butane, isobutane, and
butylenes.

(24) Low-density polyethylene--A thermoplastic polymer
or copolymer comprised of at least 50% ethylene by weight and having
a density of 0.940 grams per cubic centimeter (g/cm3) or less.

(25) Marine loading facility--The loading arm(s), pumps,
meters, shutoff valves, relief valves, and other piping and valves that are
part of a single system used to fill a marine vessel at a single geographic
site. Loading equipment that is physically separate (i.e., does not share
common piping, valves, and other loading equipment) is considered to
be a separate marine loading facility.

(26) Marine loading operation--The transfer of oil, gaso-
line, or other volatile organic liquids at any affected marine terminal,
beginning with the connections made to a marine vessel and ending
with the disconnection from the marine vessel.

(27) Marine terminal--Anymarine facility or structure con-
structed to transfer oil, gasoline, or other volatile organic liquid bulk
cargo to or from a marine vessel. A marine terminal may include one
or more marine loading facilities.

(28) Metal-to-metal seal--A connection formed by a swage
ring which exerts an elastic, radial preload on narrow sealing lands,
plastically deforming the pipe being connected, and maintaining seal-
ing pressure indefinitely.

(29) Natural gas/gasoline processing--A process that
extracts condensate from gases obtained from natural gas production
and/or fractionates natural gas liquids into component products, such
as ethane, propane, butane, and natural gasoline. The following
facilities shall be included in this definition if, and only if, located on
the same property as a natural gas/gasoline processing operation pre-
viously defined: compressor stations, dehydration units, sweetening

units, field treatment, underground storage, liquified natural gas units,
and field gas gathering systems.

(30) Petroleum refinery--Any facility engaged in produc-
ing gasoline, kerosene, distillate fuel oils, residual fuel oils, lubricants,
or other products through distillation of crude oil, or through the redis-
tillation, cracking, extraction, reforming, or other processing of unfin-
ished petroleum derivatives.

(31) Polymer or resin manufacturing process--A process
that produces any of the following polymers or resins: polyethylene,
polypropylene, polystyrene, and styrenebutadiene latex.

(32) Pressure relief valve--A safety device used to prevent
operating pressures from exceeding the maximum allowable working
pressure of the process equipment. A pressure relief valve is automati-
cally actuated by the static pressure upstream of the valve, but does not
include:

(A) a rupture disk; or

(B) a conservation vent or other device on an atmo-
spheric storage tank that is actuated either by a vacuum or a pressure
of no more than 2.5 pounds per square inch gauge (psig).

(33) Process unit--The smallest set of process equipment
that can operate independently and includes all operations necessary to
achieve its process objective.

(34) Printing line--An operation consisting of a series of
one or more printing processes and including associated drying areas.

(35) Process drain--Any opening (including a covered or
controlled opening) which is installed or used to receive or convey
wastewater into the wastewater system.

(36) Rupture disk--A diaphragm held between flanges for
the purpose of isolating a VOC from the atmosphere or from a down-
stream pressure relief valve.

(37) Shutdown or turnaround--For the purposes of this
chapter, a work practice or operational procedure that stops production
from a process unit or part of a unit during which time it is technically
feasible to clear process material from a process unit or part of a unit
consistent with safety constraints, and repairs can be accomplished.

(A) The term shutdown or turnaround does not include
a work practice that would stop production from a process unit or part
of a unit:

(i) for less than 24 hours; or

(ii) for a shorter period of time than would be re-
quired to clear the process unit or part of the unit and start up the unit.

(B) Operation of a process unit or part of a unit in recy-
cle mode (i.e., process material is circulated, but production does not
occur) is not considered shutdown.

(38) Startup--For the purposes of this chapter, the setting
into operation of a piece of equipment or process unit for the purpose
of production or waste management.

(39) Synthetic organic chemical manufacturing process--A
process that produces, as intermediates or final products, one or more
of the chemicals listed in 40 Code of Federal Regulations §60.489 (Oc-
tober 17, 2000).

(40) Tank-truck tank--Any storage tank having a capacity
greater than 1,000 gallons, mounted on a tank-truck or trailer. Vacuum
trucks used exclusively for maintenance and spill response are not con-
sidered to be tank-truck tanks.
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(41) Transport vessel--Any land-based mode of transporta-
tion (truck or rail) that is equipped with a storage tank having a capac-
ity greater than 1,000 gallons which is used to transport oil, gasoline,
or other volatile organic liquid bulk cargo. Vacuum trucks used ex-
clusively for maintenance and spill response are not considered to be
transport vessels.

(42) True partial pressure--The absolute aggregate partial
pressure (psia) of all VOC in a gas stream.

(43) Vapor balance system--A system which provides for
containment of hydrocarbon vapors by returning displaced vapors from
the receiving vessel back to the originating vessel.

(44) Vapor control system or vapor recovery system--Any
control system which utilizes vapor collection equipment to route VOC
to a control device that reduces VOC emissions.

(45) Vapor-tight--Not capable of allowing the passage of
gases at the pressures encountered except where other acceptable leak-
tight conditions are prescribed in this chapter.

(46) Waxy, high pour point crude oil--A crude oil with a
pour point of 50 degrees Fahrenheit (10 degrees Celsius) or higher as
determined by the American Society for Testing and Materials Stan-
dard D97-66, "Test for Pour Point of Petroleum Oils."

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,
2002.
TRD-200208358
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 17, 2003
Proposal publication date: June 21, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER B. GENERAL VOLATILE
ORGANIC COMPOUND SOURCES
DIVISION 2. VENT GAS CONTROL
30 TAC §§115.120 - 115.123, 115.126, 115.127, 115.129
STATUTORY AUTHORITY
The amendments are adopted under TWC, §5.103, which pro-
vides the commission the authority to adopt rules necessary to
carry out its powers and duties under the TWC; and under THSC,
TCAA, §382.017, concerning Rules, which provides the commis-
sion the authority to adopt rules consistent with the policy and
purposes of the TCAA. The amendments are also adopted un-
der TCAA, §382.011, concerning General Powers and Duties,
which authorizes the commission to control the quality of the
state’s air; §382.012, concerning State Air Control Plan, which
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records of
emissions measurements; §382.034, concerning Research and
Investigations, which authorizes the commission to require any

research it considers advisable and necessary to perform its du-
ties; and §382.051(d), concerning Permitting Authority of Com-
mission; Rules, which authorizes the commission to adopt rules
as necessary to comply with changes in federal law or regula-
tions applicable to permits under Chapter 382; and FCAA, 42
USC, §§7401 et seq.
§115.123. Alternate Control Requirements.

(a) The alternate control requirements for vent gas streams
in the Beaumont/Port Arthur, Dallas/Fort Worth, El Paso, and Hous-
ton/Galveston areas are as follows.

(1) Alternate methods of demonstrating and documenting
continuous compliance with the applicable control requirements or ex-
emption criteria in this division (relating to Vent Gas Control) may be
approved by the executive director in accordance with §115.910 of this
title (relating to Availability of Alternate Means of Control) if emission
reductions are demonstrated to be substantially equivalent.

(2) The owner or operator of a synthetic organic chemical
manufacturing industry (SOCMI) reactor process or distillation oper-
ation in which vent gas stream emissions are controlled by a control
device with a control efficiency of at least 90% which was installed be-
fore December 3, 1993 may request an alternate reasonably available
control technology (ARACT) determination. The executive director
may approve the ARACT if it is determined to be economically unrea-
sonable to replace the control device with a new control device meeting
the requirements of §115.122(a)(2) of this title (relating to Control Re-
quirements). Each ARACT approved by the executive director shall
include a requirement that the control device be operated at its max-
imum efficiency. Each ARACT shall only be valid until the control
device undergoes a replacement, a modification as defined in 40 Code
of Federal Regulations (CFR) §60.14 (October 17, 2000), or a recon-
struction as defined in 40 CFR §60.15 (December 16, 1975), at which
time the replacement, modified, or reconstructed control device shall
meet the requirements of §115.122(a)(2) of this title. Any request for
an ARACT determination shall be submitted to the executive director
in writing no later than May 31, 1994. The executive director may di-
rect the holder of an ARACT to reapply for an ARACT if it is more than
ten years since the date of installation of the control device and there
is good cause to believe that it is now economically reasonable to meet
the requirements of §115.122(a)(2) of this title. Within three months of
an executive director request, the holder of an ARACT shall reapply for
an ARACT. If the reapplication for an ARACT is denied, the holder of
the ARACT shall meet the requirements of §115.122(a)(2) of this title
as soon as practicable, but no later than two years from the date of the
executive director’s written notification of denial.

(b) For all persons in Nueces and Victoria Counties, alternate
methods of demonstrating and documenting continuous compliance
with the applicable control requirements or exemption criteria in this
division may be approved by the executive director in accordance with
§115.910 of this title if emission reductions are demonstrated to be sub-
stantially equivalent.

(c) For all persons in Aransas, Bexar, Calhoun, Matagorda,
San Patricio, and Travis Counties, alternate methods of demonstrating
and documenting continuous compliance with the applicable control
requirements or exemption criteria in this division may be approved
by the executive director in accordance with §115.910 of this title if
emission reductions are demonstrated to be substantially equivalent.

§115.126. Monitoring and Recordkeeping Requirements.
The owner or operator of any facility which emits volatile organic
compounds (VOC) through a stationary vent in Aransas, Bexar,
Calhoun, Matagorda, Nueces, San Patricio, Travis, and Victoria
Counties or in the Beaumont/Port Arthur, Dallas/Fort Worth, El Paso,
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and Houston/Galveston areas shall maintain the following information
at the facility for at least five years, except that the five-year record
retention requirement does not apply to records generated before
December 31, 2000. The owner or operator shall make the information
available upon request to representatives of the executive director,
EPA, or any local air pollution control agency having jurisdiction in
the area.

(1) Vapor control systems. For vapor control systems used
to control emissions in Victoria County and in the Beaumont/Port
Arthur, Dallas/Fort Worth, El Paso, and Houston/Galveston areas
from vents subject to the provisions of §115.121 of this title (relating
to Emission Specifications), records of appropriate parameters to
demonstrate compliance, including:

(A) continuous monitoring and recording of:

(i) the exhaust gas temperature immediately down-
stream of a direct-flame incinerator;

(ii) the inlet and outlet gas temperatures of a cat-
alytic incinerator or chiller;

(iii) the exhaust gas VOC concentration of any car-
bon adsorption system, as defined in §101.1 of this title (relating to
Definitions); and

(iv) the exhaust gas temperature immediately down-
stream of a vapor combustor. Alternatively, the owner or operator
of a vapor combustor may consider the unit to be a flare and meet
the requirements specified in 40 Code of Federal Regulations (CFR)
§60.18(b) and Chapter 111 of this title (relating to Control of Air Pol-
lution from Visible Emissions and Particulate Matter) for flares;

(B) in the Beaumont/Port Arthur, Dallas/Fort Worth,
and Houston/Galveston areas, the requirements specified in 40 CFR
§60.18(b) and Chapter 111 of this title for flares; and

(C) for vapor control systems other than those specified
in subparagraphs (A) and (B) of this paragraph, records of appropriate
operating parameters.

(2) Test results. A record of the results of any testing con-
ducted in accordance with §115.125 of this title (relating to Testing
Requirements).

(3) Records for exempted vents. Records for each vent ex-
empted from control requirements in accordance with §115.127 of this
title (relating to Exemptions) shall be sufficient to demonstrate compli-
ance with the applicable exemption limit, including the following, as
appropriate:

(A) the pounds of ethylene emitted per 1,000 pounds of
low-density polyethylene produced;

(B) the combined weight of VOC of each vent gas
stream on a daily basis;

(C) the concentration of VOC in each vent gas stream
on a daily basis;

(D) the maximum design flow rate or VOC concentra-
tion of each vent gas stream exempt under §115.127(a)(4)(C) of this
title; and

(E) the total design capacity of process units exempt un-
der §115.127(a)(4)(B) of this title.

(4) Alternative records for exempted vents. As an alterna-
tive to the requirements of paragraph (3)(B) and (C) of this section,
records for each vent exempted from control requirements in accor-
dance with §115.127 of this title and having a VOC emission rate or

concentration less than the applicable exemption limits at maximum
actual operating conditions shall be sufficient to demonstrate contin-
uous compliance with the applicable exemption limit. These records
shall include complete information from either test results or appropri-
ate calculations which clearly documents that the emission character-
istics at maximum actual operating conditions are less than the appli-
cable exemption limit. This documentation shall include the operating
parameter levels that occurred during any testing, and the maximum
levels feasible (either VOC concentration or mass emission rate) for
the process.

(5) Bakeries. For bakeries subject to §115.122(a)(3)(A) -
(B) of this title (relating to Control Requirements), the following addi-
tional requirements apply.

(A) The owner or operator of each bakery in the Hous-
ton/Galveston area with a total weight of VOC emitted from all bakery
ovens on the property, when uncontrolled, equal to or greater than 25
tons per calendar year, shall submit a control plan no later than March
31, 2001, to the executive director, the appropriate regional office, and
any local air pollution control programwith jurisdiction. The plan shall
demonstrate that the overall emission reduction from the uncontrolled
VOC emission rate of the oven(s) will be at least 80% by December 31,
2001. At a minimum, the control plan shall include the emission point
number (EPN) and the facility identification number (FIN) of each bak-
ery oven and any associated control device, a plot plan showing the lo-
cation, EPN, and FIN of each bakery oven and any associated control
device, and the 2000 VOC emission rates (consistent with the bakery’s
2000 emissions inventory). The projected 2002 VOC emission rates
shall be calculated in a manner consistent with the 2000 emissions in-
ventory.

(B) All representations in control plans become
enforceable conditions. It shall be unlawful for any person to vary
from such representations if the variation will cause a change in
the identity of the specific emission sources being controlled or the
method of control of emissions unless the owner or operator of the
bakery submits a revised control plan to the executive director, the
appropriate regional office, and any local air pollution control program
with jurisdiction within 30 days of the change. All control plans shall
include documentation that the overall emission reduction from the
uncontrolled VOC emission rate of the bakery’s oven(s) continues to
be at least the specified percentage reduction. The emission rates shall
be calculated in a manner consistent with the most recent emissions
inventory.

(6) Bakeries (contingency measures). For bakeries subject
to §115.122(a)(3)(C) and (D) of this title, the following additional re-
quirements apply.

(A) No later than six months after the commission pub-
lishes notification in the Texas Register as specified in §115.129(d) or
(e) of this title (relating to Counties and Compliance Schedules), the
owner or operator of each bakery shall submit an initial control plan
to the executive director, the appropriate regional office, and any local
air pollution control program with jurisdiction which demonstrates that
the overall reduction of VOC emissions from the bakery’s 1990 emis-
sions inventory will be at least 30%. At a minimum, the control plan
shall include the EPN and the FIN of each bakery oven and any asso-
ciated control device, a plot plan showing the location, EPN, and FIN
of each bakery oven and any associated control device, and the 1990
VOC emission rates (consistent with the bakery’s 1990 emissions in-
ventory). The projected VOC emission rates shall be calculated in a
manner consistent with the 1990 emissions inventory.

(B) In order to document continued compliance with
§115.122(a)(3) of this title, the owner or operator of each bakery shall
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submit an annual report no later than March 31 of each year to the ex-
ecutive director, the appropriate regional office, and any local air pol-
lution control program with jurisdiction which demonstrates that the
overall reduction of VOC emissions from the bakery’s 1990 emissions
inventory during the preceding calendar year is at least 30%. At a min-
imum, the report shall include the EPN and FIN of each bakery oven
and any associated control device, a plot plan showing the location,
EPN, and FIN of each bakery oven and any associated control device,
and the VOC emission rates. The emission rates for the proceeding
calendar year shall be calculated in a manner consistent with the 1990
emissions inventory.

(C) All representations in control plans and annual
reports become enforceable conditions. It shall be unlawful for any
person to vary from such representations if the variation will cause a
change in the identity of the specific emission sources being controlled
or the method of control of emissions unless the owner or operator of
the bakery submits a revised control plan to the executive director, the
appropriate regional office, and any local air pollution control program
with jurisdiction within 30 days of the change. All control plans and
reports shall include documentation that the overall reduction of VOC
emissions from the bakery’s 1990 emissions inventory continues to
be at least 30%. The emission rates shall be calculated in a manner
consistent with the 1990 emissions inventory.

(7) Additional flare requirements. The owner or operator
of a facility that uses a flare to meet the requirements of §115.122(a)(2)
of this title shall install, calibrate, maintain, and operate according to
the manufacturer’s specifications, a heat-sensing device, such as an ul-
traviolet beam sensor or thermocouple, at the pilot light to indicate con-
tinuous presence of a flame.

§115.127. Exemptions.

(a) For all persons in the Beaumont/Port Arthur, Dallas/Fort
Worth, El Paso, and Houston/Galveston areas, the following exemp-
tions apply.

(1) A vent gas stream from a low-density polyethylene
plant is exempt from the requirements of §115.121(a)(1) of this title
(relating to Emission Specifications) if no more than 1.1 pounds of
ethylene per 1,000 pounds (1.1 kg/1,000 kg) of product are emitted
from all the vent gas streams associated with the formation, handling,
and storage of solidified product.

(2) The following vent gas streams are exempt from the
requirements of §115.121(a)(1) of this title:

(A) a vent gas stream having a combined weight of
volatile organic compounds (VOC) equal to or less than 100 pounds
(45.4 kg) in any continuous 24-hour period;

(B) a vent gas stream specified in §115.121(a)(1) of this
title with a concentration of VOC less than 612 parts per million by
volume (ppmv);

(C) a vent gas streamwhich is subject to §115.121(a)(2)
or (3) of this title; and

(D) a vent gas stream which qualifies for exemption un-
der paragraphs (3), (4)(B), (4)(C), (4)(D), (4)(E), or (5) of this subsec-
tion.

(3) The following vent gas streams are exempt from the
requirements of §115.121(a)(2)(B) - (E) of this title:

(A) a vent gas stream having a combined weight
of VOC equal to or less than 100 pounds (45.4 kilograms) in any
continuous 24-hour period;

(B) a vent gas stream from any air oxidation synthetic
organic chemical manufacturing process with a concentration of VOC
less than 612 ppmv; and

(C) a vent gas stream from any liquid phase polypropy-
lene manufacturing process, any liquid phase slurry high-density poly-
ethylene manufacturing process, and any continuous polystyrene man-
ufacturing process with a concentration of VOC less than 408 ppmv.

(4) For synthetic organic chemical manufacturing industry
(SOCMI) reactor processes and distillation operations, the following
exemptions apply.

(A) Any reactor process or distillation operation that is
designed and operated in a batch mode is exempt from the requirements
of §115.121(a)(2)(A) of this title. For the purposes of this subpara-
graph, batch mode means any noncontinuous reactor process or distil-
lation operation which is not characterized by steady-state conditions,
and in which the addition of reactants does not occur simultaneously
with the removal of products.

(B) Any reactor process or distillation operation operat-
ing in a process unit with a total design capacity of less than 1,100 tons
per year, for all chemicals produced within that unit, is exempt from
the requirements of §115.121(a)(2)(A) of this title.

(C) Any reactor process or distillation operation vent
gas stream with a flow rate less than 0.011 standard cubic meters per
minute or a VOC concentration less than 500 ppmv is exempt from the
requirements of §115.121(a)(2)(A) of this title.

(D) Any distillation operation vent gas stream which
meets the requirements of 40 Code of Federal Regulations (CFR)
§60.660(c)(4) or §60.662(c) (concerning Subpart NNN--Standards
of Performance for VOC Emissions From SOCMI Distillation
Operations, December 14, 2000) is exempt from the requirements of
§115.121(a)(2)(A) of this title.

(E) Any reactor process vent gas stream which meets
the requirements of 40 CFR §60.700(c)(2) or §60.702(c) (concerning
Subpart RRR--Standards of Performance for VOC Emissions From
SOCMI Reactor Processes, December 14, 2000) is exempt from the
requirements of §115.121(a)(2)(A) of this title.

(5) Bakeries are exempt from the requirements of
§115.121(a)(3) and §115.122(a)(3) of this title (relating to Emission
Specifications and Control Requirements) if the total weight of VOC
emitted from all bakery ovens on the property, when uncontrolled, is
less than 25 tons per calendar year.

(6) A vent gas stream is exempt from this division (relating
to Vent Gas Control) if all of the VOCs in the vent gas stream originate
from a source(s) for which another division within Chapter 115 (for ex-
ample, Storage of Volatile Organic Compounds) has established a con-
trol requirement(s), emission specification(s), or exemption(s) which
applies to that VOC source category in that county.

(7) A combustion unit exhaust stream is exempt from this
division provided that the unit is not being used as a control device
for any vent gas stream which is subject to this division and which
originates from a non-combustion source.

(8) As an alternative to complying with the requirements
of this division (or, in the case of bakeries, as an alternative to com-
plying with the requirements of §115.121(a)(1) and §115.122(a)(1) of
this title) for a source that is addressed by a Chapter 115 contingency
rule (i.e., one in which Chapter 115 requirements are triggered for that
source by the commission publishing notification in the Texas Register
that implementation of the contingency rule is necessary), the owner
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or operator of that source may instead choose to comply with the re-
quirements of the contingency rule as though the contingency rule al-
ready had been implemented for that source. The owner or operator
of each source choosing this option shall submit written notification to
the executive director and any local air pollution control program with
jurisdiction. When the executive director and the local program (if any)
receive such notification, the source will then be considered subject to
the contingency rule as though the contingency rule already had been
implemented for that source.

(b) For all persons in Nueces and Victoria Counties, the fol-
lowing exemptions apply.

(1) A vent gas stream from a low-density polyethylene
plant is exempt from the requirements of §115.121(b)(1) of this title if
no more than 1.1 pounds of ethylene per 1,000 pounds (1.1 kg/1,000
kg) of product are emitted from all the vent gas streams associated
with the formation, handling, and storage of the solidified product.

(2) The following vent gas streams are exempt from the
requirements of §115.121(b) of this title:

(A) a vent gas stream having a combined weight of the
VOC or classes of compounds specified in §115.121(b)(2) and (3) of
this title equal to or less than 100 pounds (45.4 kg) in any continuous
24-hour period; and

(B) a vent gas stream with a concentration of the VOC
or classes of compounds specified in §115.121(b)(2) and (3) of this title
less than 30,000 ppmv.

(3) A vent gas stream is exempt from this division if all of
the VOCs in the vent gas stream originate from a source(s) for which
another division within Chapter 115 (for example, Storage of Volatile
Organic Compounds) has established a control requirement(s), emis-
sion specification(s), or exemption(s) which applies to that VOC source
category in that county.

(4) A combustion unit exhaust stream is exempt from this
division provided that the unit is not being used as a control device
for any vent gas stream which is subject to this division and which
originates from a non-combustion source.

(c) For all persons in Aransas, Bexar, Calhoun, Matagorda,
San Patricio, and Travis Counties, the following exemptions apply.

(1) The following vent gas streams are exempt from the
requirements of §115.121(c)(1) of this title:

(A) a vent gas stream from a low-density polyethylene
plant provided that no more than 1.1 pounds of ethylene per 1,000
pounds (1.1 kg/1,000 kg) of product are emitted from all the vent gas
streams associated with the formation, handling, and storage of solid-
ified product;

(B) a vent gas stream having a combined weight of the
VOC or classes of compounds specified in §115.121(c)(1)(B) - (C) of
this title equal to or less than 100 pounds (45.4 kg) in any continuous
24-hour period; and

(C) a vent gas stream having a concentration of theVOC
specified in §115.121(c)(1)(B) and (C) of this title less than 30,000
ppmv.

(2) A vent gas stream specified in §115.121(c)(2) of this ti-
tle which emits less than or equal to five tons (4,536 kg) of total uncon-
trolled VOC in any one calendar year is exempt from the requirements
of §115.121(c)(2) of this title.

(3) A vent gas stream is exempt from this division if all of
the VOCs in the vent gas stream originate from a source(s) for which

another division within Chapter 115 (for example, Storage of Volatile
Organic Compounds) has established a control requirement(s), emis-
sion specification(s), or exemption(s) which applies to that VOC source
category in that county.

(4) A combustion unit exhaust stream is exempt from this
division provided that the unit is not being used as a control device
for any vent gas stream which is subject to this division and which
originates from a non-combustion source.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,
2002.
TRD-200208359
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 17, 2003
Proposal publication date: June 21, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
DIVISION 4. INDUSTRIAL WASTEWATER
30 TAC §§115.142 - 115.144, 115.147, 115.149
STATUTORY AUTHORITY
The amendments are adopted under TWC, §5.103, which pro-
vides the commission the authority to adopt rules necessary to
carry out its powers and duties under the TWC; and under THSC,
TCAA, §382.017, concerning Rules, which provides the commis-
sion the authority to adopt rules consistent with the policy and
purposes of the TCAA. The amendments are also adopted un-
der TCAA, §382.011, concerning General Powers and Duties,
which authorizes the commission to control the quality of the
state’s air; §382.012, concerning State Air Control Plan, which
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records of
emissions measurements; §382.034, concerning Research and
Investigations, which authorizes the commission to require any
research it considers advisable and necessary to perform its du-
ties; and §382.051(d), concerning Permitting Authority of Com-
mission; Rules, which authorizes the commission to adopt rules
as necessary to comply with changes in federal law or regula-
tions applicable to permits under Chapter 382; and FCAA, 42
USC, §§7401 et seq.
§115.142. Control Requirements.

The owner or operator of an affected source category within a plant
in the Beaumont/Port Arthur, Dallas/Fort Worth, El Paso, and Hous-
ton/Galveston areas, as defined in §115.10 of this title (relating to Def-
initions), shall comply with the following control requirements. Any
component of a wastewater storage, handling, transfer, or treatment
facility, if the component contains an affected volatile organic com-
pounds (VOC) wastewater stream, shall be controlled in accordance
with either paragraph (1) or (2) of this section, except for properly op-
erated biotreatment units which shall meet the requirements of para-
graph (3) of this section. In the Dallas/Fort Worth and El Paso areas,
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and until December 31, 2002 in the Houston/Galveston area, the con-
trol requirements apply from the point of generation of an affected VOC
wastewater stream until the affected VOC wastewater stream is either
returned to a process unit or is treated to remove VOC so that the waste-
water stream no longer meets the definition of an affected VOC waste-
water stream. In the Beaumont/Port Arthur area, and after December
31, 2002 in the Houston/Galveston area, the control requirements ap-
ply from the point of generation of an affected VOC wastewater stream
until the affected VOCwastewater stream is either returned to a process
unit, or is treated to reduce the VOC content of the wastewater stream
by 90% by weight and also reduce the VOC content of the same VOC
wastewater stream to less than 1,000 parts per million by weight. For
wastewater streams which are combined and then treated to remove
VOC, the amount of VOC to be removed from the combined wastewa-
ter stream shall be at least the total amount of VOC that would be re-
moved to treat each individual affected VOC wastewater stream so that
they no longer meet the definition of affected VOC wastewater stream,
except for properly operated biotreatment units which shall meet the
requirements of paragraph (3) of this section. For this division, a com-
ponent of a wastewater storage, handling, transfer, or treatment facility
shall include, but is not limited to, wastewater storage tanks, surface
impoundments, wastewater drains, junction boxes, lift stations, weirs,
and oil-water separators.

(1) The wastewater component shall meet the following re-
quirements.

(A) All components shall be fully covered or be
equipped with water seal controls. For any component equipped with
water seal controls, the only acceptable alternative to water as the
sealing liquid in a water seal is the use of ethylene glycol, propylene
glycol, or other low vapor pressure antifreeze, which may be used only
during the period of November through February. For any process
drain not equipped with water seal controls, the process drain shall be
equipped with a gasketed seal, or a tightly-fitting cap or plug.

(B) All openings shall be closed and sealed, except
when the opening is in actual use for its intended purpose or the
component is maintained at a pressure less than atmospheric pressure.

(C) All liquid contents shall be totally enclosed.

(D) For junction boxes and vented covers, the following
requirements apply.

(i) In the Dallas/Fort Worth and El Paso areas, and
until December 31, 2002 in the Houston/Galveston area, if any cover,
other than a junction box cover, is equipped with a vent, the vent shall
be equipped with either a vapor control system which maintains a min-
imum control efficiency of 90% or a closed system which prevents the
flow of VOC vapors from the vent during normal operation. Any junc-
tion box vent shall be equipped with a vent pipe at least 90 centimeters
(cm) (36 inches (in.)) in length and no more than 10.2 cm (4.0 in.) in
diameter.

(ii) In the Beaumont/Port Arthur area, and after De-
cember 31, 2002 in the Houston/Galveston area, the following require-
ments apply.

(I) If any cover or junction box cover, except for
junction boxes described in subclause (II) of this clause, is equipped
with a vent, the vent shall be equipped with either a vapor control sys-
tem which maintains a minimum control efficiency of 90% or a closed
system which prevents the flow of VOC vapors from the vent during
normal operation.

(II) Any junction box that is filled and emptied
by gravity flow (i.e., there is no pump) or is operated with no more than

slight fluctuations in the liquid level may be vented to the atmosphere,
provided it is equipped with:

(-a-) a vent pipe at least 90 cm (36 in.) in
length and no more than 10.2 cm (4.0 in.) in diameter; and

(-b-) water seal controls which are installed
and maintained at the wastewater entrance(s) to or exit from the junc-
tion box restricting ventilation in the individual drain system and be-
tween components in the individual drain system.

(E) All gauging and sampling devices shall be vapor-
tight except during gauging or sampling.

(F) Any loading or unloading to or from a portable con-
tainer by pumping shall be performed with a submerged fill pipe.

(G) All seals and cover connections shall be maintained
in proper condition. For purposes of this paragraph, "proper condition"
means that covers shall have a tight seal around the edge and shall be
kept in place except as allowed by this division, that seals shall not be
broken or have gaps, and that sewer lines shall have no visible gaps or
cracks in joints, seals, or other emission interfaces.

(H) If any seal or cover connection is found to not be in
proper condition, a first attempt at repair shall be made no later than
five calendar days after the leak or improper condition is found. The
repair or correction shall be completed as soon as possible but no later
than 15 calendar days after detection, unless the repair or correction
is technically infeasible without requiring a process unit shutdown, in
which case the repair or correction shall be made at the next process
unit shutdown. Test Method 21 must be used to confirm that a leak
or improper condition is repaired, and the following records shall be
maintained:

(i) the date on which a leak or improper condition is
discovered;

(ii) the date on which a first attempt at repair was
made to correct the leak or improper condition;

(iii) the date on which a leak or improper condition
is repaired; and

(iv) the date and instrument reading of the recheck
procedure after a leak or improper condition is repaired.

(2) If a wastewater component is equipped with an internal
or external floating roof, it shall meet the following requirements.

(A) All openings in an internal or external floating roof
except for automatic bleeder vents (vacuum breaker vents) and rim
space vents shall provide a projection below the liquid surface or be
equipped with a cover, seal, or lid. Any cover, seal, or lid shall be in a
closed (i.e., no visible gap) position at all times except when the open-
ing is in actual use for its intended purpose.

(B) Automatic bleeder vents (vacuum breaker vents)
shall be closed at all times except when the roof is being floated off
or landed on the roof leg supports.

(C) Rim vents, if provided, shall be set to open only
when the roof is being floated off the roof leg supports or at the manu-
facturer’s recommended setting.

(D) Any roof drain that empties into the stored liquid
shall be provided with a slotted membrane fabric cover that covers at
least 90% of the area of the opening.

(E) There shall be no visible holes, tears, or other open-
ings in any seal or seal fabric.

(F) For external floating roof storage tanks, the sec-
ondary seals shall be the rim-mounted type (i.e., the seal shall be
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continuous from the floating roof to the tank wall). The accumulated
area of gaps that exceed 1/8 in. (0.32 cm) in width between the
secondary seal and tank wall shall be no greater than 1.0 in.2 per foot
(21 cm2/meter) of tank diameter.

(3) In the Beaumont/Port Arthur area, and after Decem-
ber 31, 2002 in the Houston/Galveston area, each properly operated
biotreatment unit shall meet the following requirements.

(A) The VOC content of the wastewater shall be re-
duced by 90% by weight; and

(B) The average concentration of suspended biomass
maintained in the aeration basin of the biotreatment unit shall equal
or exceed 1.0 kilogram per cubic meter (kg/m3), measured as total sus-
pended solids.

(4) Anywastewater component that becomes subject to this
division by exceeding the provisions of §115.147 of this title (relat-
ing to Exemptions) or an affected VOC wastewater stream as defined
in §115.140 of this title (relating to Industrial Wastewater Definitions)
will remain subject to the requirements of this division, even if the com-
ponent later falls below those provisions, unless and until emissions are
reduced to no more than the controlled emissions level existing prior to
the implementation of the project by which throughput or emission rate
was reduced to less than the applicable exemption levels in §115.147
of this title; and

(A) the project by which throughput or emission rate
was reduced is authorized by any permit or permit amendment or stan-
dard permit or permit by rule required by Chapter 116 or Chapter 106
of this title (relating to Control of Air Pollution by Permits for New
Construction or Modification; and Permits by Rule). If a permit by
rule is available for the project, compliance with this division must be
maintained for 30 days after the filing of documentation of compliance
with that permit by rule; or

(B) if authorization by permit, permit amendment, stan-
dard permit, or permit by rule is not required for the project, the owner
or operator has given the executive director 30 days’ notice of the
project in writing.

§115.144. Inspection and Monitoring Requirements.

The owner or operator of an affected source category within a plant
in the Beaumont/Port Arthur, Dallas/Fort Worth, El Paso, and Hous-
ton/Galveston areas shall comply with the following inspection and
monitoring requirements.

(1) All seals and covers used to comply with §115.142(1)
of this title (relating to Control Requirements) shall be inspected
according to the following schedules to ensure compliance with
§115.142(1)(G) and (H) of this title:

(A) initially and semiannually thereafter to ensure com-
pliance with §115.142(1)(G) of this title; and

(B) upon completion of repair to ensure compliance
with §115.142(1)(G) and (H) of this title.

(2) Floating roofs and internal floating covers used to com-
ply with §115.142(2) of this title shall be subject to the following re-
quirements. All secondary seals shall be inspected according to the fol-
lowing schedules to ensure compliance with §115.142(2)(E) and (F) of
this title.

(A) If the primary seal is vapor-mounted, the secondary
seal gap area shall be physically measured annually to ensure compli-
ance with §115.142(2)(F) of this title.

(B) If the tank is equipped with a mechanical shoe or
liquid-mounted primary seal, compliance with §115.142(2)(F) of this
title may be determined by visual inspection.

(C) All secondary seals shall be visually inspected
semiannually to ensure compliance with §115.142(2)(E) and (F) of
this title.

(3) Monitors shall be installed and maintained as required
by this section to measure operational parameters of any emission con-
trol device or other device installed to comply with §115.142 of this
title. Such monitoring and parameters shall be sufficient to demon-
strate proper functioning of those devices to design specifications, and
include the monitoring and parameters listed in subparagraphs (A) -
(H) of this paragraph, as applicable. In lieu of the monitoring and pa-
rameters listed in subparagraphs (A) - (H) of this paragraph, other mon-
itoring and parameters may be approved or required by the executive
director:

(A) for an enclosed non-catalytic combustion device
(including, but not limited to, a thermal incinerator, boiler, or process
heater), continuously monitor and record the temperature of the gas
stream either in the combustion chamber or immediately downstream
before any substantial heat exchange;

(B) for a catalytic incinerator, continuouslymonitor and
record the temperature of the gas stream immediately before and after
the catalyst bed;

(C) for a condenser (chiller), continuously monitor and
record the temperature of the gas stream at the condenser exit;

(D) for a carbon adsorber, continuously monitor and
record the VOC concentration of exhaust gas stream to determine if
breakthrough has occurred. If the carbon adsorber does not regenerate
the carbon bed directly in the control device (e.g., a carbon canister),
the exhaust gas stream shall bemonitored daily or at intervals no greater
than 20% of the design replacement interval, whichever is greater, or
as an alternative to conducting monitoring, the carbon may be replaced
with fresh carbon at a regular predetermined time interval that is less
than the carbon replacement interval that is determined by the max-
imum design flow rate and the VOC concentration in the gas stream
vented to the carbon adsorber;

(E) for a flare, meet the requirements specified in 40
Code of Federal Regulations §60.18(b) and Chapter 111 of this title
(relating to Control of Air Pollution from Visible Emissions and Par-
ticulate Matter);

(F) for a steam stripper, continuously monitor and
record the steam flow rate, the wastewater feed mass flow rate, the
wastewater feed temperature, and condenser vapor outlet temperature;

(G) for a vapor combustor, continuously monitor and
record the exhaust gas temperature either in the combustion chamber
or immediately downstream before any substantial heat exchange. Al-
ternatively, the owner or operator of a vapor combustor may consider
the unit to be a flare and meet the requirements of subparagraph (E) of
this paragraph; and

(H) for vapor control systems other than those specified
in subparagraphs (A) - (G) of this paragraph, continuously monitor and
record the appropriate operating parameters.

(4) In the Beaumont/Port Arthur and Houston/Galveston
areas, units used to comply with §115.142(3) of this title shall:

(A) initially demonstrate a 90% reduction in VOCs by
using the methods in §115.145 of this title (relating to Approved Test
Methods); and
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(B) measure on a weekly basis the total suspended
solids in the aeration basin of the biotreatment unit.

(5) All water seal controls shall be inspected weekly to en-
sure that the water seal controls are effective in preventing ventilation,
except that daily inspections are required for those seals that have failed
three or more inspections in any 12-month period. Upon request by
the executive director, EPA, or any local program with jurisdiction,
the owner or operator shall demonstrate (e.g., by visual inspection or
smoke test) that the water seal controls are properly designed and re-
strict ventilation.

(6) All process drains not equipped with water seal controls
shall be inspected monthly to ensure that all gaskets, caps, and/or plugs
are in place and that there are no gaps, cracks, or other holes in the
gaskets, caps, and/or plugs. In addition, all caps and plugs shall be
inspected monthly to ensure that they are tightly-fitting.

§115.147. Exemptions.

The following exemptions apply in the Beaumont/Port Arthur, Dal-
las/Fort Worth, El Paso, and Houston/Galveston areas.

(1) Any plant with an annual volatile organic compounds
(VOC) loading in wastewater, as determined in accordance with
§115.148 of this title (relating to Determination of Wastewater
Characteristics), less than or equal to ten megagrams (Mg) (11.03
tons) is exempt from the control requirements of §115.142 of this title
(relating to Control Requirements).

(2) At any plant with an annual VOC loading in wastewater,
as determined in accordance with §115.148 of this title greater than ten
Mg (11.03 tons), any person who is the owner or operator of the plant
may exempt from the control requirements of §115.142 of this title one
or more affected VOC wastewater streams for which the sum of the
annual VOC loading in wastewater for all of the exempted streams is
less than or equal to ten Mg (11.03 tons).

(3) Unless specifically required by this division (relating to
Industrial Wastewater), any piece of equipment of a wastewater stor-
age, handling, transfer, or treatment facility to which the control re-
quirements of §115.142 of this title apply is exempt from the require-
ments of any other division of this chapter. This paragraph does not
apply to pieces of equipment or components which are subject to the
requirements of Subchapter D, Division 3, and/or Subchapter H of
this chapter (relating to Fugitive Emission Control in Petroleum Re-
fining, Natural Gas/Gasoline Processing, and Petrochemical Processes
in Ozone Nonattainment Areas; and Highly-Reactive Volatile Organic
Compounds).

(4) If compliance with the control requirements of
§115.142 of this title would create a safety hazard in a component
of a wastewater storage, handling, transfer, or treatment facility,
the owner or operator may request the executive director to exempt
that component from the control requirements of §115.142 of this
title. The executive director shall approve the request if justified
by the likelihood and magnitude of the potential injury and if the
executive director determines that reducing or eliminating the hazard is
technologically or economically unreasonable based on the emissions
reductions that would be achieved.

(5) Wet weather retention basins are exempt from the re-
quirements of this division.

(6) Petroleum refineries in the Beaumont/Port Arthur area
are exempt from the requirements of this division.

(7) The following exemptions apply to petroleum refineries
in the Houston/Galveston area.

(A) Petroleum refineries are exempt from the require-
ment in §115.142 of this title that after December 31, 2002, the control
requirements apply from the point of generation of an affected VOC
wastewater stream until the affected VOC wastewater stream is either
returned to a process unit, or is treated to reduce the VOC content of the
wastewater stream by 90% by weight and also reduce the VOC content
of the same VOCwastewater stream to less than 1,000 parts per million
by weight, provided that petroleum refineries continue to apply the re-
quirement in §115.142 of this title that the control requirements apply
from the point of generation of an affected VOC wastewater stream un-
til the affected VOC wastewater stream is either returned to a process
unit, or is treated to remove VOC so that the wastewater stream no
longer meets the definition of an affected VOC wastewater stream.

(B) Junction boxes are exempt from the requirements of
§115.142(1)(D)(ii) of this title, provided that after December 31, 2002
they continue to comply with the requirements of §115.142(1)(D)(i) of
this title.

(C) Properly operated biotreatment units are exempt
from the requirements of §§115.142(3), 115.144(4), and 115.145(7)
and (8) of this title (relating to Control Requirements; Inspection and
Monitoring Requirements; and Approved Test Methods).

§115.149. Counties and Compliance Schedules.

(a) The owner or operator of each affected source category
within a plant in Brazoria, Chambers, Collin, Dallas, Denton, El Paso,
Fort Bend, Galveston, Harris, Liberty, Montgomery, Tarrant, and
Waller Counties shall continue to comply with this division (relating
to Industrial Wastewater) as required by §115.930 of this title (relating
to Compliance Dates).

(b) The owner or operator of each affected source category
within a plant in Hardin, Jefferson, and Orange Counties shall be in
compliance with this division as soon as practicable, but no later than
December 31, 2002.

(c) The owner or operator of each affected source category
within a plant in Brazoria, Chambers, Fort Bend, Galveston, Harris,
Liberty, Montgomery, and Waller Counties shall control all junction
boxes equipped with pumps in accordance with §115.142(1)(D)(ii)(II)
of this title (relating to Control Requirements) as soon as practicable,
but no later than December 31, 2002.

(d) The owner or operator of each affected source category
within a plant in Brazoria, Chambers, Fort Bend, Galveston, Harris,
Liberty, Montgomery, and Waller Counties shall control all biotreat-
ment units in accordance with §115.142(3) and §115.144(4) of this ti-
tle (relating to Control Requirements; and Inspection and Monitoring
Requirements) as soon as practicable, but no later than December 31,
2002.

(e) The owner or operator of each affected source category
within a plant in Brazoria, Chambers, Collin, Dallas, Denton, El Paso,
Fort Bend, Galveston, Hardin, Harris, Jefferson, Liberty, Montgomery,
Orange, Tarrant, and Waller Counties shall comply with the require-
ment in §115.142(1)(A) of this title for gasketed seals or tightly-fitting
caps or plugs on process drains not equipped with water seal controls
as soon as practicable, but no later than December 31, 2003.

(f) The owner or operator of each affected source category
within a plant in Brazoria, Chambers, Collin, Dallas, Denton, El Paso,
Fort Bend, Galveston, Hardin, Harris, Jefferson, Liberty, Montgomery,
Orange, Tarrant, and Waller Counties shall comply with the require-
ment in §115.142(1)(H) of this title for a first attempt at repair within
five calendar days and for follow-up monitoring as soon as practicable,
but no later than December 31, 2003.
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(g) The owner or operator of each affected source category
within a plant in Brazoria, Chambers, Collin, Dallas, Denton, El Paso,
Fort Bend, Galveston, Hardin, Harris, Jefferson, Liberty, Montgomery,
Orange, Tarrant, and Waller Counties shall comply with the require-
ments in §115.144(5) and (6) of this title for water seal inspections and
inspections of process drains not equipped with water seals as soon as
practicable, but no later than December 31, 2003.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,
2002.
TRD-200208360
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 17, 2003
Proposal publication date: June 21, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
DIVISION 6. BATCH PROCESSES
30 TAC §§115.160, 115.161, 115.166, 115.167
STATUTORY AUTHORITY
The amendments are adopted under TWC, §5.103, which pro-
vides the commission the authority to adopt rules necessary to
carry out its powers and duties under the TWC; and under THSC,
TCAA, §382.017, concerning Rules, which provides the commis-
sion the authority to adopt rules consistent with the policy and
purposes of the TCAA. The amendments are also adopted un-
der TCAA, §382.011, concerning General Powers and Duties,
which authorizes the commission to control the quality of the
state’s air; §382.012, concerning State Air Control Plan, which
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records of
emissions measurements; §382.034, concerning Research and
Investigations, which authorizes the commission to require any
research it considers advisable and necessary to perform its du-
ties; and §382.051(d), concerning Permitting Authority of Com-
mission; Rules, which authorizes the commission to adopt rules
as necessary to comply with changes in federal law or regula-
tions applicable to permits under Chapter 382; and FCAA, 42
USC, §§7401 et seq.
§115.160. Batch Process Definitions.
The following words and terms, when used in this division (relating to
Batch Processes), shall have the followingmeanings, unless the context
clearly indicates otherwise. Additional definitions for terms used in
this division are found in §§3.2, 101.1, and 115.10 of this title (relating
to Definitions).

(1) Aggregated--The summation of all process vents con-
taining volatile organic compounds (VOC) within a process.

(2) Annual mass emissions total--The sum of all VOC
emissions (pounds per year), evaluated before control but after the
last recovery device, from a process vent. Annual mass emissions

shall be calculated from an individual process vent or groups of
process vents by using emission estimation equations contained in
Chapter 3 of EPA’s Control of Volatile Organic Compound Emissions
from Batch Processes-Alternative Control Techniques Information
Document (EPA-453/R-94-020, February 1994) and then multiplying
by the historical duration and frequency of the emission or groups
of emissions over the course of a year. For process vents that are
included in a new source review air permit, standard permit, or permit
by rule registered by Form PI-8, the annual mass emissions total shall
be based on the maximum allowable emission rate (MAER) levels
in the permit or Form PI-8 (adjusted to represent the level before
control, but after the last recovery device), whether they correspond
to the maximum design production potential or to the actual annual
production estimate.

(3) Average flow rate--The flow rate in standard cubic feet
per minute (scfm) averaged over the amount of time that VOCs are
emitted during an emission event. For the evaluation of average flow
rate from an aggregate of sources, the average flow rate is the weighted
average of the average flow rates of the emission events and their annual
venting time, or:
Figure: 30 TAC §115.160(3) (No change.)

(4) Batch--A noncontinuous process involving the bulk
movement of material through sequential manufacturing steps. Mass,
temperature, concentration, and other properties of a system vary with
time. Batch processes are not characterized by steady-state conditions.
Reactants are not added and products are not removed simultaneously.

(5) Batch cycle--A manufacturing event of an intermediate
or product from start to finish in a batch process.

(6) Batch process (for the purpose of determining reason-
ably available control technology (RACT) applicability)--The batch
equipment assembled and connected by pipes, or otherwise operated
in a sequence of steps, to manufacture a product in a batch fashion.

(7) Batch process train--An equipment train that is used to
produce a product or intermediates in batch fashion. A typical equip-
ment train consists of equipment used for the synthesis, mixing, and
purification of a material.

(8) Emissions before control--The emissions total before
the application of a control device but after the last recovery device,
or the emissions total if no control device is used. The emissions total
may not be reduced to account for discharge of VOC into wastewater
if the wastewater is further handled or processed with the potential for
VOC emissions to the atmosphere.

(9) Primary fuel--The fuel that provides the principal heat
input to a device. To be considered a primary fuel, the fuel must be
able to sustain operation without the addition of other fuels.

(10) Process vent--A vent gas stream that is discharged
from a batch process. Process vents include gas streams that are
discharged directly to the atmosphere or are discharged to the at-
mosphere after diversion through a recovery device. Process vents
exclude relief valve discharges, leaks from equipment, vents from
storage tanks, vents from transfer/loading operations, and vents from
wastewater. Process gaseous streams that are used as primary fuels
are also excluded. The lines that transfer such fuels to a plant fuel gas
system are not considered to be vents.

(11) RACT--Reasonably available control technology.

(12) Recovery device--An individual unit of equipment ca-
pable of and used for recovering chemicals for use, reuse, or sale. Re-
covery devices include, but are not limited to, absorbers, carbon adsor-
bers, and condensers.
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(13) Unit operations--Those discrete processing steps that
occur within distinct equipment that are used to prepare reactants, fa-
cilitate reactions, separate and purify products, and recycle materials.

(14) Volatility--As follows.

(A) Low volatility VOCs are those which have a vapor
pressure less than or equal to 75 millimeters of mercury (mm Hg) at 20
degrees Celsius.

(B) Moderate volatility VOCs are those which have a
vapor pressure greater than 75 and less than or equal to 150 mm Hg at
20 degrees Celsius.

(C) High volatility VOCs are those which have a vapor
pressure greater than 150 mm Hg at 20 degrees Celsius.

(D) To evaluate VOC volatility for single unit opera-
tions that service numerous VOCs or for processes handling multiple
VOCs, the weighted average volatility can be calculated from the total
amount of each VOC emitted in a year and the individual component
vapor pressure, as follows.
Figure: 30 TAC §115.160(14)(D)

§115.166. Monitoring and Recordkeeping Requirements.

The owner or operator of each batch process operation in the Beau-
mont/Port Arthur and Houston/ Galveston areas shall maintain the fol-
lowing information for at least five years at the plant, as defined by its
air quality account number, except that the five-year record retention
requirement does not apply to records generated before December 31,
2000. The owner or operator shall make the information available upon
request to representatives of the executive director, EPA, or any local
air pollution control agency having jurisdiction in the area:

(1) Vapor control systems. For vapor control systems used
to control emissions from batch process operations, records of appro-
priate parameters to demonstrate compliance, including:

(A) continuous monitoring and recording of:

(i) for a direct-flame incinerator, the exhaust gas
temperature in the firebox or in the ductwork immediately downstream
of the firebox before any substantial heat exchange. The temperature
monitoring device shall have an accuracy of ±0.5 degrees Celsius, or
alternatively, ±1.0%;

(ii) for a catalytic incinerator, the exhaust gas tem-
perature immediately before and after the catalyst bed. The tempera-
ture monitoring device shall have an accuracy of ±0.5 degrees Celsius,
or alternatively, ±1.0%;

(iii) for an absorber, either:

(I) the scrubbing liquid temperature. The tem-
perature monitoring device shall have an accuracy of ±1.0% of the
temperature being monitored in degrees Celsius, or alternatively, ±0.02
specific gravity unit; or

(II) the concentration level of volatile organic
compounds (VOC) exiting the recovery device based on a detection
principle such as infrared, photoionization, or thermal conductivity;

(iv) for a condenser or refrigeration system, either:

(I) the condenser exit temperature. The tempera-
ture monitoring device shall have an accuracy of ±1.0% of the temper-
ature being monitored in degrees Celsius, or alternatively, ±0.5 degrees
Celsius; or

(II) the concentration level of VOC exiting the
recovery device based on a detection principle such as infrared, pho-
toionization, or thermal conductivity;

(v) for a carbon adsorption system, as defined in
§101.1 of this title (relating to Definitions), either:

(I) steam flow (using an integrating steam flow
monitoring device) and the carbon bed temperature. The steam flow
monitor shall have an accuracy of ±10%. The temperature monitor
shall have an accuracy of ±1.0% of the temperature being monitored in
degrees Celsius, or ±0.5 degrees Celsius, whichever is greater; or

(II) the concentration level of VOC exiting the
recovery device based on a detection principle such as infrared, pho-
toionization, or thermal conductivity;

(vi) for a pressure swing adsorption unit that is the
final recovery device, the temperature of the bed near the inlet and near
the outlet. The temperature monitoring device shall have an accuracy
of ±1.0% of the temperature being monitored in degrees Celsius, or
±0.5 degrees Celsius; and

(vii) for a vapor combustor, the exhaust gas temper-
ature in the firebox or in the ductwork immediately downstream of the
firebox before any substantial heat exchange. The temperature moni-
toring device shall have an accuracy of ±0.5 degrees Celsius, or alter-
natively, ±1.0%. Alternatively, the owner or operator of a vapor com-
bustor may consider the unit to be a flare and meet the requirements of
subparagraph (B) of this paragraph;

(B) for flares, the requirements specified in 40 Code of
Federal Regulations §60.18(b) and Chapter 111 of this title (relating to
Control of Air Pollution from Visible Emissions and Particulate Mat-
ter); and

(C) for vapor control systems other than those specified
in subparagraphs (A) and (B) of this paragraph, records of appropriate
operating parameters.

(2) Process vents. A record of the following emission
stream parameters for each process vent contained in the batch process:

(A) the annual mass emission total and documentation
verifying these values. If emission estimate equations are used, the
documentation shall be the calculations coupled with the expected or
permitted (if available) number of emission events per year; and

(B) the average flow rate in standard cubic feet per
minute and documentation verifying these values.

(3) Performance test monitoring parameters. Records of
the following parameters required to bemeasured during a performance
test required under §115.165 of this title (relating to Approved Test
Methods and Testing Requirements) and required to be monitored un-
der paragraph (1) of this section:

(A) where an owner or operator seeks to demonstrate
compliance with §115.162 of this title (relating to Control Require-
ments) through use of either a direct-flame or catalytic incinerator, the
average firebox temperature of the incinerator (or the average tempera-
ture upstream and downstream of the catalyst bed for a catalytic incin-
erator), measured continuously and averaged over the same time period
as the performance test;

(B) where an owner or operator seeks to demonstrate
compliance with §115.162 of this title through use of a smokeless flare,
the flare design (i.e., steam-assisted, air-assisted, or nonassisted), all
visible emissions readings, heat content determinations, flow rate mea-
surements, and exit velocity determinations made during the perfor-
mance test; continuous flare pilot flame monitoring; and all periods of
operations during which the pilot flame is absent; and

(C) where an owner or operator seeks to demonstrate
compliance with §115.162 of this title:
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(i) with an absorber as the final control device, the
exit specific gravity (or alternative parameter which is a measure of the
degree of absorbing liquid saturation, if approved by the executive di-
rector) and average exit temperature of the absorbing liquid measured
continuously and averaged over the same time period as the perfor-
mance test (both measured while the vent stream is routed normally);

(ii) with a condenser as the control device, the aver-
age exit (product side) temperature measured continuously and aver-
aged over the same time period as the performance test while the vent
stream is routed normally;

(iii) with a carbon adsorption system as the control
device, the total steam mass flow measured continuously and averaged
over the same time period as the performance test (full carbon bed cy-
cle), temperature of the carbon bed after regeneration (and within 15
minutes of completion of any cooling cycle(s)), and duration of the car-
bon bed steaming cycle (all measured while the vent stream is routed
normally);

(iv) the concentration level or reading indicated by
an organic monitoring device at the outlet of the absorber, condenser,
or carbon adsorption system, measured continuously and averaged over
the same time period as the performance test while the vent stream is
routed normally; and

(v) with a pressure swing adsorption unit as the final
recovery device, the temperature of the bed near the inlet and near the
outlet. The temperature monitoring device shall have an accuracy of
±1.0% of the temperature being monitored in degrees Celsius, or ±0.5
degrees Celsius.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,
2002.
TRD-200208361
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 17, 2003
Proposal publication date: June 21, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER C. VOLATILE ORGANIC
COMPOUND TRANSFER OPERATIONS
DIVISION 1. LOADING AND UNLOADING
OF VOLATILE ORGANIC COMPOUNDS
30 TAC §§115.211, 115.215, 115.219
STATUTORY AUTHORITY
The amendments are adopted under TWC, §5.103, which pro-
vides the commission the authority to adopt rules necessary to
carry out its powers and duties under the TWC; and under THSC,
TCAA, §382.017, concerning Rules, which provides the commis-
sion the authority to adopt rules consistent with the policy and
purposes of the TCAA. The amendments are also adopted un-
der TCAA, §382.011, concerning General Powers and Duties,
which authorizes the commission to control the quality of the

state’s air; §382.012, concerning State Air Control Plan, which
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records of
emissions measurements; §382.034, concerning Research and
Investigations, which authorizes the commission to require any
research it considers advisable and necessary to perform its du-
ties; and §382.051(d), concerning Permitting Authority of Com-
mission; Rules, which authorizes the commission to adopt rules
as necessary to comply with changes in federal law or regula-
tions applicable to permits under Chapter 382; and FCAA, 42
USC, §§7401 et seq.
§115.215. Approved Test Methods.
Compliancewith the emission specifications, vapor control system effi-
ciency, and certain control requirements, inspection requirements, and
exemption criteria of §§115.211 - 115.214 and 115.217 of this title (re-
lating to Loading and Unloading of Volatile Organic Compounds) shall
be determined by applying one or more of the following test methods
and procedures, as appropriate.

(1) Flow rate. Test Methods 1-4 (40 Code of Federal Reg-
ulations (CFR) Part 60, Appendix A) are used for determining flow
rates, as necessary.

(2) Concentration of volatile organic compounds (VOC).

(A) Test Method 18 (40 CFR Part 60, Appendix A)
is used for determining gaseous organic compound emissions by gas
chromatography.

(B) Test Method 25 (40 CFR Part 60, Appendix A) is
used for determining total gaseous nonmethane organic emissions as
carbon.

(C) Test Methods 25A or 25B (40 CFR Part 60, Appen-
dix A) are used for determining total gaseous organic concentrations
using flame ionization or nondispersive infrared analysis.

(3) Performance requirements for flares and vapor combus-
tors.

(A) For flares, the performance test requirements of 40
CFR §60.18(b) shall apply.

(B) For vapor combustors, the owner or operator may
consider the unit to be a flare and meet the performance test require-
ments of 40 CFR §60.18(b) rather than the procedures of paragraphs
(1) and (2) of this section.

(C) Compliance with the requirements of 40 CFR
§60.18(b) will be considered to demonstrate compliance with the emis-
sion specifications and control efficiency requirements of §115.211
and §115.212 of this title (relating to Emission Specifications; and
Control Requirements).

(4) Vapor pressure. Use standard reference texts or Ameri-
can Society for Testing and Materials (ASTM) Test Methods D323-89,
D2879, D4953, D5190, or D5191 for the measurement of vapor pres-
sure.

(5) Leak determination by instrument method. Use Test
Method 21 (40 CFR Part 60, Appendix A) for determining VOC leaks.

(6) Gasoline terminal test procedures. Use the additional
test procedures described in 40 CFR §60.503(b) - (d) (February 14,
1989), for pre-test leak determination, emission specifications test for
vapor control systems, and pressure limit in transport vessel.
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(7) Vapor-tightness test procedures for marine vessels. Use
40 CFR §63.565(c) (September 19, 1995) or 40 CFR §61.304(f) (Oc-
tober 17, 2000) for determination of marine vessel vapor tightness.

(8) Flash point. Use ASTM Test Method D93 for the mea-
surement of flash point.

(9) Minor modifications. Minor modifications to these test
methods may be used, if approved by the executive director.

(10) Alternate test methods. Test methods other than those
specified in paragraphs (1) - (8) of this section may be used if vali-
dated by 40 CFR Part 63, Appendix A, Test Method 301 (December
29, 1992). For the purposes of this paragraph, substitute "executive di-
rector" each place that Test Method 301 references "administrator."

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,
2002.
TRD-200208362
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 17, 2003
Proposal publication date: June 21, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
DIVISION 2. FILLING OF GASOLINE
STORAGE VESSELS (STAGE I) FOR MOTOR
VEHICLE FUEL DISPENSING FACILITIES
30 TAC §115.229
STATUTORY AUTHORITY
The amendment is adopted under TWC, §5.103, which provides
the commission the authority to adopt rules necessary to carry
out its powers and duties under the TWC; and under THSC,
TCAA, §382.017, concerning Rules, which provides the com-
mission the authority to adopt rules consistent with the policy
and purposes of the TCAA. The amendment is also adopted un-
der TCAA, §382.011, concerning General Powers and Duties,
which authorizes the commission to control the quality of the
state’s air; §382.012, concerning State Air Control Plan, which
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records of
emissions measurements; §382.034, concerning Research and
Investigations, which authorizes the commission to require any
research it considers advisable and necessary to perform its du-
ties; and §382.051(d), concerning Permitting Authority of Com-
mission; Rules, which authorizes the commission to adopt rules
as necessary to comply with changes in federal law or regula-
tions applicable to permits under Chapter 382; and FCAA, 42
USC, §§7401 et seq.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,
2002.
TRD-200208363
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 17, 2003
Proposal publication date: June 21, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
DIVISION 3. CONTROL OF VOLATILE
ORGANIC COMPOUND LEAKS FROM
TRANSPORT VESSELS
30 TAC §115.239
STATUTORY AUTHORITY
The amendment is adopted under TWC, §5.103, which provides
the commission the authority to adopt rules necessary to carry
out its powers and duties under the TWC; and under THSC,
TCAA, §382.017, concerning Rules, which provides the com-
mission the authority to adopt rules consistent with the policy
and purposes of the TCAA. The amendment is also adopted un-
der TCAA, §382.011, concerning General Powers and Duties,
which authorizes the commission to control the quality of the
state’s air; §382.012, concerning State Air Control Plan, which
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records of
emissions measurements; §382.034, concerning Research and
Investigations, which authorizes the commission to require any
research it considers advisable and necessary to perform its du-
ties; and §382.051(d), concerning Permitting Authority of Com-
mission; Rules, which authorizes the commission to adopt rules
as necessary to comply with changes in federal law or regula-
tions applicable to permits under Chapter 382; and FCAA, 42
USC, §§7401 et seq.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,
2002.
TRD-200208364
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 17, 2003
Proposal publication date: June 21, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER D. PETROLEUM REFINING,
NATURAL GAS PROCESSING, AND
PETROCHEMICAL PROCESSES
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DIVISION 1. PROCESS UNIT TURNAROUND
AND VACUUM-PRODUCING SYSTEMS IN
PETROLEUM REFINERIES
30 TAC §115.312
STATUTORY AUTHORITY
The amendment is adopted under TWC, §5.103, which provides
the commission the authority to adopt rules necessary to carry
out its powers and duties under the TWC; and under THSC,
TCAA, §382.017, concerning Rules, which provides the com-
mission the authority to adopt rules consistent with the policy
and purposes of the TCAA. The amendment is also adopted un-
der TCAA, §382.011, concerning General Powers and Duties,
which authorizes the commission to control the quality of the
state’s air; §382.012, concerning State Air Control Plan, which
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records of
emissions measurements; §382.034, concerning Research and
Investigations, which authorizes the commission to require any
research it considers advisable and necessary to perform its du-
ties; and §382.051(d), concerning Permitting Authority of Com-
mission; Rules, which authorizes the commission to adopt rules
as necessary to comply with changes in federal law or regula-
tions applicable to permits under Chapter 382; and FCAA, 42
USC, §§7401 et seq.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,
2002.
TRD-200208365
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 17, 2003
Proposal publication date: June 21, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
DIVISION 2. FUGITIVE EMISSION CONTROL
IN PETROLEUM REFINERIES IN GREGG,
NUECES, AND VICTORIA COUNTIES
30 TAC §115.326
STATUTORY AUTHORITY
The amendment is adopted under TWC, §5.103, which provides
the commission the authority to adopt rules necessary to carry
out its powers and duties under the TWC; and under THSC,
TCAA, §382.017, concerning Rules, which provides the com-
mission the authority to adopt rules consistent with the policy
and purposes of the TCAA. The amendment is also adopted un-
der TCAA, §382.011, concerning General Powers and Duties,
which authorizes the commission to control the quality of the
state’s air; §382.012, concerning State Air Control Plan, which

authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records of
emissions measurements; §382.034, concerning Research and
Investigations, which authorizes the commission to require any
research it considers advisable and necessary to perform its du-
ties; and §382.051(d), concerning Permitting Authority of Com-
mission; Rules, which authorizes the commission to adopt rules
as necessary to comply with changes in federal law or regula-
tions applicable to permits under Chapter 382; and FCAA, 42
USC, §§7401 et seq.
§115.326. Recordkeeping Requirements.

For Gregg, Nueces, and Victoria Counties, the owner or operator of
a petroleum refinery shall have the following recordkeeping require-
ments.

(1) Submit to the executive director a monitoring program
plan. This plan shall contain, at a minimum, a list of the refinery units
and the quarter in which they will be monitored, a copy of the log book
format, and the make and model of the monitoring equipment to be
used.

(2) Maintain a leaking-components monitoring log for
all leaks of more than 10,000 parts per million by volume (ppmv) of
volatile organic compound detected by the monitoring program re-
quired by §115.324 of this title (relating to Inspection Requirements).
This log shall contain, at a minimum, the following data:

(A) the name of the process unit where the component
is located;

(B) the type of component (e.g., valve or seal);

(C) the tag number of the component;

(D) the date the component was monitored;

(E) the results of the monitoring (in ppmv);

(F) a record of the calibration of the monitoring instru-
ment;

(G) if a component is found leaking:

(i) the date on which a leaking component is discov-
ered;

(ii) the date on which a first attempt at repair was
made to a leaking component;

(iii) the date on which a leaking component is re-
paired;

(iv) the date and instrument reading of the recheck
procedure after a leaking component is repaired; and

(v) those leaks that cannot be repaired until turn-
around and the date on which the leaking component is placed on the
shutdown list;

(H) the total number of components checked and the
total number of components found leaking; and

(I) the test method used (Test Method 21, or
sight/sound/smell).

(3) Retain copies of the monitoring log for a minimum of
five years after the date on which the record was made or the report
prepared.
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(4) Maintain all monitoring records for at least five years
and make them available for review upon request by authorized repre-
sentatives of the executive director, EPA, or local air pollution control
agencies with jurisdiction.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,
2002.
TRD-200208366
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 17, 2003
Proposal publication date: June 21, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
DIVISION 3. FUGITIVE EMISSION CONTROL
IN PETROLEUM REFINING, NATURAL
GAS/GASOLINE PROCESSING, AND
PETROCHEMICAL PROCESSES IN OZONE
NONATTAINMENT AREAS
30 TAC §§115.352, 115.354, 115.356, 115.357, 115.359
STATUTORY AUTHORITY
The amendments are adopted under TWC, §5.103, which pro-
vides the commission the authority to adopt rules necessary to
carry out its powers and duties under the TWC; and under THSC,
TCAA, §382.017, concerning Rules, which provides the commis-
sion the authority to adopt rules consistent with the policy and
purposes of the TCAA. The amendments are also adopted un-
der TCAA, §382.011, concerning General Powers and Duties,
which authorizes the commission to control the quality of the
state’s air; §382.012, concerning State Air Control Plan, which
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records of
emissions measurements; §382.034, concerning Research and
Investigations, which authorizes the commission to require any
research it considers advisable and necessary to perform its du-
ties; and §382.051(d), concerning Permitting Authority of Com-
mission; Rules, which authorizes the commission to adopt rules
as necessary to comply with changes in federal law or regula-
tions applicable to permits under Chapter 382; and FCAA, 42
USC, §§7401 et seq.
§115.352. Control Requirements.
For the Beaumont/Port Arthur, Dallas/Fort Worth, El Paso, and Hous-
ton/Galveston areas as defined in §115.10 of this title (relating to Def-
initions), no person shall operate a petroleum refinery; a synthetic or-
ganic chemical, polymer, resin, or methyl tert-butyl ether manufactur-
ing process; or a natural gas/gasoline processing operation, as defined
in §115.10 of this title, without complying with the following require-
ments.

(1) Except as provided in paragraph (2) of this section,
no component shall be allowed to have a volatile organic compound
(VOC) leak for more than 15 calendar days after the leak is found
which exceeds the following:

(A) for all components except pump seals and compres-
sor seals, a screening concentration greater than 500 parts per million
by volume (ppmv) above background as methane, or the dripping or
exuding of process fluid based on sight, smell, or sound; and

(B) for pump seals and compressor seals, a screening
concentration greater than 10,000 ppmv above background as methane,
or the dripping or exuding of process fluid based on sight, smell, or
sound.

(2) A first attempt at repair shall be made no later than five
calendar days after the leak is found and the component shall be re-
paired no later than 15 calendar days after the leak is found, except as
provided in subparagraphs (A) - (C) of this paragraph. A component in
gas/vapor or light liquid service is considered to be repaired when it is
monitored with an instrument using Test Method 21 and shown to no
longer have a leak after adjustments or alterations to the component. A
component in heavy liquid service is considered to be repaired when
it is monitored by audio, visual, and olfactory means and shown to no
longer have a leak after adjustments or alterations to the component.

(A) If the repair of a component would require a
process unit shutdown, the repair may be delayed until the next
scheduled process unit shutdown, provided that:

(i) the owner or operatormaintains, andmakes avail-
able upon request, documentation to authorized representatives of EPA,
the executive director, and any local air pollution control agency hav-
ing jurisdiction which includes a calculation of:

(I) the expected mass emissions resulting from
the next scheduled process unit shutdown of the unit, including the
basis for the calculation and all assumptions made;

(II) the mass emission rates from each leaking
component in the process unit for which delay of repair is sought as de-
termined by using the methods in the EPA correlation approach in Sec-
tion 2.3.3 of the EPA guidance document "Protocol for Equipment Leak
Emission Estimates," (EPA-453/R-95-017, November, 1995) alone or
in combination with the mass emission sampling approach in Chapter 4
of the guidance document (EPA-453/R-95-017, November, 1995). To
use the EPA correlation approach, the estimated hourly mass emission
rate for each component shall be based on the average of the compo-
nent’s current screening concentration and the previous screening con-
centration using Test Method 21 for the days between the two mon-
itoring efforts, and the last screening concentration shall be used for
the days following that last monitoring through the date of the planned
process unit shutdown. Where the monitoring instrument is not cal-
ibrated to read past the leak definition or 100,000 ppmv, the pegged
emission rate values in Tables 2-13 and 2-14 in Section 2.3.3 of the
EPA guidance document "Protocol for Equipment Leak Emission Es-
timates" shall be used as appropriate. Leaking components in heavy
liquid service shall be assigned the appropriate screening range leak
rate for greater than 10,000 ppmv as defined in Section 2.3.2 of the
guidance document. If the mass emission sampling approach is used,
it replaces the estimated emissions rate of the EPA correlation approach
in the calculation;

(III) the cumulative mass emissions from each
leaking component in the process unit for which delay of repair is
sought, from the last day it was monitored and was not leaking through
the date of the next planned process unit shutdown; and
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(IV) the total cumulative mass emissions in the
process unit from the calculations made in subclause (III) of this clause
for leaking components in the unit for which delay of repair is sought;

(ii) the total cumulative mass emissions from leak-
ing components in the process unit for which delay of repair is sought
as determined in subclause (IV) of this clause are less than the mass
emissions resulting from shutdown of the unit as determined in sub-
clause (IV) of this clause; and

(iii) as an alternative to the requirements of clause (i)
and (ii) of this subparagraph, delay of repair is allowed for each leak-
ing component for which the owner or operator has chosen to undertake
"extraordinary efforts" to repair the leak. For purposes of this subpara-
graph, "extraordinary efforts" is defined as nonroutine repair methods
(e.g., sealant injection) or utilization of a closed-vent system to capture
and control the leaks by at least 90%. For leaks detected over 10,000
ppmv, extraordinary efforts shall be undertaken within seven days of
the valve being placed on the shutdown list; however, the owner or op-
erator may keep the leaking valve on the shutdown list only after two
unsuccessful attempts to repair a leaking valve through extraordinary
efforts, provided that the second extraordinary effort attempt is made
within 15 days of the first extraordinary effort attempt. For all other
leaks, extraordinary efforts shall be undertaken within 15 days of the
valve being placed on the shutdown list, and a second extraordinary ef-
fort attempt is not required.

(B) Process unit shutdown and component repairs are
required within 15 days of the day that leaks are determined to exceed
the requirement of subparagraph (A)(ii) of this paragraph for compo-
nents that were not subjected to extraordinary efforts, and except as
provided in subparagraph (C) of this paragraph, each component for
which repair has been delayed must be repaired or replaced at the next
process unit shutdown.

(C) Delay of repair beyond a process unit shutdownwill
be allowed for a component if that component is isolated from the
process and does not remain in VOC service.

(D) Valves which can be safely repaired without a
process unit shutdown may not be placed on the shutdown list.

(E) All components for which a repair attempt was
made during a shutdown shall be monitored (with a hydrocarbon
gas analyzer) and inspected for leaks within 30 days or at the next
monitoring period, whichever occurs first, after startup is completed
following the process unit shutdown.

(3) All leaking components, as defined in paragraph (1) of
this section, which cannot be repaired until a process unit shutdown
shall be identified for such repair by tagging. The executive director,
at his discretion, may require an early process unit shutdown or other
appropriate action based on the number and severity of tagged leaks
awaiting a process unit shutdown.

(4) Except for pressure relief valves, no valves shall be in-
stalled or operated at the end of a pipe or line containingVOC unless the
pipe or line is sealed with a second valve, a blind flange, or a tightly-
fitting plug or cap. The sealing device may be removed only while
a sample is being taken or during maintenance operations, and when
closing the line, the upstream valve shall be closed first.

(5) Construction of new and reworked piping, valves, and
pump and compressor systems shall conform to applicable American
National Standards Institute, American Petroleum Institute, American
Society of Mechanical Engineers, or equivalent codes.

(6) New and reworked underground process pipelines shall
contain no buried valves such that fugitive emission monitoring is ren-
dered impractical.

(7) To the extent that good engineering practice will permit,
new and reworked valves and piping connections shall be so located
to be reasonably accessible for leak-checking during plant operation.
Valves elevated more than two meters above a support surface will be
considered nonaccessible. Nonaccessible valves shall be identified in
a list to be made available upon request.

(8) New and reworked piping connections shall be welded,
flanged, or consist of pressed and permanently formed metal-to-metal
seals. Screwed connections are permissible only on new piping smaller
than two inches in diameter. All new connections shall be checked for
leaks within 30 days of being placed in VOC service by monitoring
with a hydrocarbon gas analyzer for components in light liquid and gas
service and by using visual, audio, and/or olfactory means for compo-
nents in heavy liquid service.

(9) For pressure relief valves installed in series with a rup-
ture disk, pin, second relief valve, or other similar leak-tight pressure
relief component, a pressure gauge or an equivalent device or system
shall be installed between the relief valve and the other pressure re-
lief component to monitor for leakage past the first component. When
leakage is detected past the first component, that component shall be re-
paired or replaced at the earliest opportunity, but no later than the next
process unit shutdown. Equivalent devices or systems shall be iden-
tified in a list to be made available upon request and must have been
approved by the methods required by §115.353 of this title (relating to
Alternate Control Requirements).

(10) Any petroleum refinery; synthetic organic chemical,
polymer, resin, or methyl tert-butyl ether manufacturing process; or
natural gas/gasoline processing operation in the Houston/Galveston
area in which a HRVOC, as defined in §115.10 of this title, is a
raw material, intermediate, final product, or in a waste stream is
subject to the requirements of Subchapter H of this chapter (relating
to Highly- Reactive Volatile Organic Compounds) in addition to the
applicable requirements of this division (relating to Fugitive Emission
Control in Petroleum Refining, Natural Gas/Gasoline Processing, and
Petrochemical Processes in Ozone Nonattainment Areas).

§115.354. Inspection Requirements.

All affected persons in the Beaumont/Port Arthur, Dallas/Fort Worth,
El Paso, and Houston/Galveston areas shall conduct a monitoring pro-
gram consistent with the following provisions.

(1) Measure yearly (with a hydrocarbon gas analyzer) the
emissions from all:

(A) process drains;

(B) nonaccessible valves as identified in §115.352(7) of
this title (relating to Control Requirements); and

(C) unsafe to monitor valves. An unsafe to monitor
valve is a valve that the owner or operator determines is unsafe to mon-
itor because monitoring personnel would be exposed to an immediate
danger as a consequence of complying with paragraph (2) of this sec-
tion. Valves which are unsafe to monitor shall be identified in a list
made available upon request. If an unsafe to monitor valve is not con-
sidered safe tomonitor within a calendar year, then it shall bemonitored
as soon as possible during safe to monitor times.

(2) Measure each calendar quarter (with a hydrocarbon gas
analyzer) the screening concentration from all:

(A) compressor seals;
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(B) pump seals;

(C) accessible valves; and

(D) pressure relief valves in gaseous service.

(3) Inspect weekly, by visual, audio, and/or olfactory
means, all flanges, excluding flanges in the Houston/Galveston area
that are monitored using Test Method 21 as required by §115.781(b)(3)
of this title (relating to General Monitoring and Inspection Require-
ments).

(4) Measure (with a hydrocarbon gas analyzer) emissions
from any relief valve which has vented to the atmosphere within 24
hours.

(5) Upon the detection of a leaking component, affix to the
leaking component a weatherproof and readily visible tag, bearing an
identification number and the date the leak was detected. This tag shall
remain in place until the leaking component is repaired.

(6) The monitoring schedule of paragraphs (1) - (3) of this
section may bemodified to require an increase in the frequency of mon-
itoring in a given process area if the executive director determines that
there is an excessive number of leaks in that process area.

(7) After completion of the required quarterly valve moni-
toring for a period of at least two years, the operator of a petroleum re-
finery; synthetic organic chemical, polymer, resin, or methyl-tert-butyl
ether manufacturing process; or a natural gas/gasoline processing op-
eration may request in writing to the executive director that the valve
monitoring schedule be revised based on the percent of valves leaking.
The percent of valves leaking shall be determined by dividing the sum
of valves leaking during current monitoring and valves for which re-
pair has been delayed (including valves which have been classified as
non-repairable under §115.357(8) of this title (relating to Exemptions))
by the total number of valves subject to the requirements. This request
shall include all data that have been developed to justify the following
modifications in the monitoring schedule.

(A) After two consecutive quarterly leak detection pe-
riods with the percent of valves leaking equal to or less than 2.0%, an
owner or operator may begin to skip one of the quarterly leak detection
periods for the valves in gas/vapor and light liquid service.

(B) After five consecutive quarterly leak detection pe-
riods with the percent of valves leaking equal to or less than 2.0%, an
owner or operator may begin to skip three of the quarterly leak detec-
tion periods for the valves in gas/vapor and light liquid service.

(8) Alternate monitoring schedules approved before
November 15, 1996, under §§115.324(a)(8)(A), 115.334(3)(A), and
115.344(3)(A) of this title (relating to Inspection Requirements), as in
effect December 3, 1993, are approved monitoring schedules for the
purposes of paragraph (7) of this section.

(9) All component monitoring shall occur when the com-
ponent is in contact with process material and the process unit is in ser-
vice. If a unit is not operating during the required monitoring period
but a component in that unit is in contact with process fluid which is
circulating or under pressure, then that component is considered to be
in service and is required to be monitored. Valves must be in gaseous
or light liquid service to be considered in the total valve count for al-
ternate valve monitoring schedules of paragraph (7) of this section.

(10) Except as provided in subparagraph (B) of this para-
graph, the owner or operator shall use dataloggers and/or electronic
data collection devices during all monitoring required by this section.
The owner or operator shall use best efforts to transfer, on a daily ba-
sis, electronic data from electronic datalogging devices to the electronic

database required by §115.356(2) of this title (relating to Monitoring
and Recordkeeping Requirements).

(A) For all monitoring events in which an electronic
data collection device is used, the collected monitoring data shall in-
clude the identification of each component and each calibration run,
the maximum screening concentration detected, the time of monitoring
(beginning and end), a date stamp, an operator identification, an instru-
ment identification, and calibration gas concentrations and certification
dates. The acceptable rate for recording data shall be determined indi-
vidually by each owner or operator considering such factors including,
but not limited to, the size of the equipment, the equipment type, the
accessibility of the equipment, the number of leakers being found, and
the skill of the monitoring technicians. Each owner or operator shall
have a documented auditing process in place to assure proper calibra-
tion, identify response time failures, and assess pace anomalies.

(B) The owner or operator may use paper logs where
necessary or more feasible (e.g., small rounds (less than 100 compo-
nents), re-monitoring following component repair, or when dataloggers
are broken or not available), and shall record, at a minimum, the in-
formation required in subparagraph (A) of this paragraph. For audio,
visual, and olfactory inspections, the owner or operator shall record,
at a minimum, the identification of the person conducting the inspec-
tion, the date, and the area that was inspected. The owner or operator
shall transfer any manually recorded monitoring data to the electronic
database required by §115.356(2) of this title within seven days of mon-
itoring.

(C) Each change to the database shall be detailed in a
log or inserted as a notation in the database. All such changes shall
include the name of the person who made the change, the date of the
change, and an explanation to support the change.

(11) Monitored screening concentrations must be recorded
for each component. Notations such as "pegged," "off scale," "leak-
ing," "not leaking," or "below leak definition" may not be substituted
for hydrocarbon gas analyzer results. For readings that are higher than
the upper end of the scale (i.e., pegged) even when using the high-
est scale setting or a dilution probe, record a default pegged value of
100,000 parts per million by volume.

(12) All exemptions for valves with a nominal size of two
inches or less expired on July 31, 1992 (final compliance date).

§115.356. Monitoring and Recordkeeping Requirements.

All affected persons in the Beaumont/Port Arthur, Dallas/Fort Worth,
El Paso, and Houston/Galveston areas shall have the following record-
keeping requirements, maintained either electronically or in hard copy
form:

(1) records identifying each process unit subject to fugitive
monitoring in accordance with this division (relating to Fugitive Emis-
sion Control in Petroleum Refining, Natural Gas/Gasoline Processing,
and Petrochemical Processes in Ozone Nonattainment Areas) includ-
ing, at a minimum, the following information:

(A) the name of each process unit;

(B) a scale plot plan showing the location of each
process unit;

(C) process flow diagrams for each process unit show-
ing the general process streams and major equipment on which the
components are located; and

(D) the expected volatile organic compound (VOC)
emissions if the process unit is shut down for repair of components or
other equipment, including:
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(i) the total emissions;

(ii) the calculations used; and

(iii) engineering assumptions applied;

(2) records on components and process areas that contain,
at a minimum, the following data:

(A) the name of the process unit where the component
is located;

(B) the type of component (e.g., pump, compressor,
valve, pressure relief valve, etc.;

(C) all data required to be collected by the monitoring
and inspection requirements of §115.354 of this title (relating to In-
spection Requirements) for each component required to be monitored
with a hydrocarbon gas analyzer;

(D) the weekly audio, visual, and olfactory inspections
of flanges, including, at a minimum, the identification of the person
conducting the inspection and the area that was inspected. Flanges in
the Houston/Galveston area that are monitored using TestMethod 21 as
required by §115.781(b)(3) of this title (relating to General Monitoring
and Inspection Requirements) are excluded from this recordkeeping
requirement;

(E) the calibration of the monitoring instrument data re-
quired in §115.354(10) of this title;

(F) if a component is found leaking:

(i) the component identification and method of leak
determination (Test Method 21, sight/sound/smell, or inert gas or hy-
draulic testing);

(ii) the date on which a leaking component is dis-
covered;

(iii) the date on which a first attempt at repair was
made to a leaking component;

(iv) the date on which a leaking component is re-
paired;

(v) the date and instrument reading of the recheck
procedure after a leaking component is repaired;

(vi) the dates and nature of each extraordinary effort
to repair the leaking component;

(vii) the date on which the leaking component is
placed on the shutdown list;

(viii) the date on which the leaking component was
taken out of service as allowed by §115.352(2)(C) of this title (relating
to Control Requirements); and

(ix) the calculation showing the estimated VOC
emission rates of the component as required by §115.352(2)(A)(i)(II)
of this title if extraordinary efforts are not going to be initiated; and

(G) maintain records of any audio, visual, and olfactory
inspections of connectors, but only if a leak is detected;

(3) records for each process unit with leaking components,
updated each day after a leaking component is determined to require
a process unit shutdown to repair and where extraordinary efforts to
repair the component will not be pursued, including the following:

(A) the date, calculations, and estimated emissions of
VOC as required by §115.352(2)(A)(i)(III) of this title;

(B) the date, calculations, and comparison of emissions
of VOC as required by §115.352(2)(A)(i)(IV) of this title; and

(C) the date of each process unit shutdown required due
to VOC emissions of leaking components exceeding the expected VOC
emissions from the shutdown;

(4) records by process unit identifying and justifying each:

(A) unsafe to monitor valve;

(B) nonaccessible (difficult to monitor) valve; and

(C) each exemption by component claimed under
§115.357 of this title (relating to Exemptions); and

(5) maintain all monitoring records for at least five years
and make them available for review upon request by authorized repre-
sentatives of the executive director, EPA, or local air pollution control
agencies with jurisdiction, except that the five-year record retention re-
quirement does not apply to records generated before December 31,
2000.

§115.357. Exemptions.
For all affected persons in the Beaumont/Port Arthur, Dallas/Fort
Worth, El Paso, and Houston/ Galveston areas, the following exemp-
tions shall apply.

(1) Components which contact a process fluid containing
volatile organic compounds (VOCs) having a true vapor pressure equal
to or less than 0.044 pounds per square inch absolute (psia) (0.3 kPa) at
68 degrees Fahrenheit (20 degrees Celsius) are exempt from the instru-
ment monitoring (with a hydrocarbon gas analyzer) requirements of
§115.354(1) and (2) of this title (relating to Inspection Requirements)
if the components are inspected visually according to the inspection
schedules specified in §115.354(1) and (2) of this title.

(2) Conservation vents or other devices on atmospheric
storage tanks that are actuated either by a vacuum or a pressure
of no more than 2.5 pounds per square inch gauge (psig), pressure
relief valves equipped with a rupture disk or venting to a control
device, components in continuous vacuum service, and valves that
are not externally regulated (such as in-line check valves) are exempt
from the requirements of this division (relating to Fugitive Emission
Control in Petroleum Refining, Natural Gas/Gasoline Processing, and
Petrochemical Processes in Ozone Nonattainment Areas), except that
each pressure relief valve equipped with a rupture disk shall comply
with §115.352(9) of this title (relating to Control Requirements).

(3) Compressors in hydrogen service are exempt from the
requirements of §115.354 of this title if the owner or operator demon-
strates that the percent hydrogen content can be reasonably expected to
always exceed 50.0% by volume.

(4) All pumps and compressors which are equipped with a
shaft sealing system that prevents or detects emissions of VOC from
the seal are exempt from the monitoring requirement of §115.354 of
this title. These seal systems may include, but are not limited to, dual
pump seals with barrier fluid at higher pressure than process pressure,
seals degassing to vent control systems kept in good working order, or
seals equipped with an automatic seal failure detection and alarm sys-
tem. Submerged pumps or sealless pumps (including, but not limited
to, diaphragm, canned or magnetic driven pumps) may be used to sat-
isfy the requirements of this paragraph.

(5) Reciprocating compressors and positive displacement
pumps used in natural gas/gasoline processing operations are exempt
from the requirements of this division.

(6) Components at a petroleum refinery; synthetic organic
chemical, polymer, resin, or methyl-tert-butyl ether manufacturing

ADOPTED RULES January 3, 2003 28 TexReg 217



process, which contact a process fluid that contains less than 10%
VOC by weight and components at a natural gas/gasoline processing
operation which contact a process fluid that contains less than 1.0%
VOC by weight are exempt from the requirements of this division.

(7) Facilities with less than 250 components in VOC ser-
vice are exempt from the requirements of this division.

(8) Components in ethylene, propane, or propylene
service, not to exceed 5.0% of the total components, may be classified
as non-repairable beyond the second repair attempt at 500 parts per
million by volume (ppmv). These components will remain in the
fugitive monitoring program and be repaired no later than 15 calendar
days after the concentration of VOC detected via Test Method 21
exceeds 10,000 ppmv. For the purposes of this division, components
which contact a process fluid with greater than 85% ethylene, propane,
or propylene by weight are considered in ethylene, propane, or
propylene service, respectively.

(9) Valves rated greater than 10,000 psig are exempt from
the requirements of §115.352(4) of this title.

(10) In the Houston/Galveston area, the requirements of
Subchapter H of this chapter (relating to Highly-Reactive Volatile Or-
ganic Compounds) apply to components which qualify for one or more
of the exemptions in paragraphs (1) - (9) of this section at any petro-
leum refinery; synthetic organic chemical, polymer, resin, or methyl
tert-butyl ether manufacturing process; or natural gas/gasoline process-
ing operation in which a HRVOC, as defined in §115.10 of this title
(relating to Definitions), is a raw material, intermediate, final product,
or in a waste stream.

§115.359. Counties and Compliance Schedules.

The owner or operator of each affected source in Brazoria, Chambers,
Collin, El Paso, Dallas, Denton, Fort Bend, Galveston, Hardin, Harris,
Jefferson, Liberty, Montgomery, Orange, Tarrant, and Waller Counties
shall:

(1) continue to comply with this division (relating to Fugi-
tive Emission Control in Petroleum Refining, Natural Gas/Gasoline
Processing, and Petrochemical Processes in Ozone Nonattainment
Areas) as required by §115.930 of this title (relating to Compliance
Dates); and

(2) comply with §115.356(2)(C) and (D) of this title (relat-
ing to Monitoring and Recordkeeping Requirements) as soon as prac-
ticable, but no later than December 31, 2003; and

(3) develop and make available upon request to the appro-
priate regional office, EPA, and any local air pollution control agency
having jurisdiction the recordkeeping required by §115.356(1), (3), and
(4) of this title as soon as practicable, but no later than December 31,
2003.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,
2002.
TRD-200208367
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 17, 2003
Proposal publication date: June 21, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER E. SOLVENT-USING
PROCESSES
DIVISION 2. SURFACE COATING PROCESSES
30 TAC §§115.420, 115.421, 115.427, 115.429
STATUTORY AUTHORITY
The amendments are adopted under TWC, §5.103, which pro-
vides the commission the authority to adopt rules necessary to
carry out its powers and duties under the TWC; and under THSC,
TCAA, §382.017, concerning Rules, which provides the commis-
sion the authority to adopt rules consistent with the policy and
purposes of the TCAA. The amendments are also adopted un-
der TCAA, §382.011, concerning General Powers and Duties,
which authorizes the commission to control the quality of the
state’s air; §382.012, concerning State Air Control Plan, which
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records of
emissions measurements; §382.034, concerning Research and
Investigations, which authorizes the commission to require any
research it considers advisable and necessary to perform its du-
ties; and §382.051(d), concerning Permitting Authority of Com-
mission; Rules, which authorizes the commission to adopt rules
as necessary to comply with changes in federal law or regula-
tions applicable to permits under Chapter 382; and FCAA, 42
USC, §§7401 et seq.
§115.420. Surface Coating Definitions.

(a) General surface coating definitions. The following terms,
when used in this division (relating to Surface Coating Processes), shall
have the following meanings, unless the context clearly indicates oth-
erwise. Additional definitions for terms used in this division are found
in §§3.2, 101.1, and 115.10 of this title (relating to Definitions).

(1) Aerosol coating (spray paint)--A hand-held, pressur-
ized, nonrefillable container that expels an adhesive or a coating in a
finely divided spray when a valve on the container is depressed.

(2) Coating--A material applied onto or impregnated into a
substrate for protective, decorative, or functional purposes. Such ma-
terials include, but are not limited to, paints, varnishes, sealants, ad-
hesives, thinners, diluents, inks, maskants, and temporary protective
coatings.

(3) Coating application system--Devices or equipment de-
signed for the purpose of applying a coating material to a surface. The
devices may include, but are not be limited to, brushes, sprayers, flow
coaters, dip tanks, rollers, knife coaters, and extrusion coaters.

(4) Coating line--An operation consisting of a series of one
or more coating application systems and including associated flashoff
area(s), drying area(s), and oven(s) wherein a surface coating is applied,
dried, or cured.

(5) Coating solids (or solids)--The part of a coating that
remains after the coating is dried or cured.

(6) Daily weighted average--The total weight of volatile or-
ganic compound (VOC) emissions from all coatings subject to the same
emission standard in §115.421 of this title (relating to Emission Spec-
ifications), divided by the total volume of those coatings (minus wa-
ter and exempt solvent) delivered to the application system each day.
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Coatings subject to different emission standards in §115.421 of this ti-
tle shall not be combined for purposes of calculating the daily weighted
average. In addition, determination of compliance is based on each in-
dividual coating line.

(7) High-volume low-pressure spray guns--Equipment
used to apply coatings by means of a spray gun which operates
between 0.1 and 10.0 pounds per square inch gauge air pressure at the
air cap.

(8) Normally closed container--A container that is closed
unless an operator is actively engaged in activities such as adding or
removing material.

(9) Pounds of VOC per gallon of coating (minus water and
exempt solvents)--Basis for emission limits for surface coating pro-
cesses. Can be calculated by the following equation:
Figure: 30 TAC §115.420(a)(9) (No change.)

(10) Pounds of VOC per gallon of solids--Basis for emis-
sion limits for surface coating process. Can be calculated by the fol-
lowing equation:
Figure: 30 TAC §115.420(a)(10) (No change.)

(11) Spray gun--A device that atomizes a coating or other
material and projects the particulates or other material onto a substrate.

(12) Surface coating processes--Operations which utilize a
coating application system.

(13) Transfer efficiency--The amount of coating solids de-
posited onto the surface of a part or product divided by the total amount
of coating solids delivered to the coating application system.

(b) Specific surface coating definitions. The following terms,
when used in this division, shall have the following meanings, unless
the context clearly indicates otherwise.

(1) Aerospace coating.

(A) Ablative coating--A coating that chars when
exposed to open flame or extreme temperatures, as would occur during
the failure of an engine casing or during aerodynamic heating. The
ablative char surface serves as an insulative barrier, protecting adjacent
components from the heat or open flame.

(B) Adhesion promoter--A very thin coating applied to
a substrate to promote wetting and form a chemical bond with the sub-
sequently applied material.

(C) Adhesive bonding primer--A primer applied in a
thin film to aerospace components for the purpose of corrosion inhibi-
tion and increased adhesive bond strength by attachment. There are two
categories of adhesive bonding primers: primers with a design cure at
250 degrees Fahrenheit or below and primers with a design cure above
250 degrees Fahrenheit.

(D) Aerospace vehicle or component--Any fabricated
part, processed part, assembly of parts, or completed unit, with the ex-
ception of electronic components, of any aircraft including but not lim-
ited to airplanes, helicopters, missiles, rockets, and space vehicles.

(E) Aircraft fluid systems--Those systems that handle
hydraulic fluids, fuel, cooling fluids, or oils.

(F) Aircraft transparency--The aircraft windshield,
canopy, passenger windows, lenses, and other components which are
constructed of transparent materials.

(G) Antichafe coating--A coating applied to areas of
moving aerospace components that may rub during normal operations
or installation.

(H) Antique aerospace vehicle or component--An
aerospace vehicle or component thereof that was built at least 30
years ago. An antique aerospace vehicle would not routinely be
in commercial or military service in the capacity for which it was
designed.

(I) Aqueous cleaning solvent--A solvent in which water
is at least 80% by volume of the solvent as applied.

(J) Bearing coating--A coating applied to an antifriction
bearing, a bearing housing, or the area adjacent to such a bearing in
order to facilitate bearing function or to protect base material from ex-
cessive wear. A material shall not be classified as a bearing coating
if it can also be classified as a dry lubricative material or a solid film
lubricant.

(K) Bonding maskant--A temporary coating used to
protect selected areas of aerospace parts from strong acid or alkaline
solutions during processing for bonding.

(L) Caulking and smoothing compounds--Semi-solid
materials which are applied by hand application methods and are used
to aerodynamically smooth exterior vehicle surfaces or fill cavities
such as bolt hole accesses. A material shall not be classified as a
caulking and smoothing compound if it can also be classified as a
sealant.

(M) Chemical agent-resistant coating--An exterior top-
coat designed to withstand exposure to chemical warfare agents or the
decontaminants used on these agents.

(N) Chemical milling maskant--A coating that is ap-
plied directly to aluminum components to protect surface areas when
chemically milling the component with a Type I or II etchant. Type I
chemical milling maskants are used with a Type I etchant and Type II
chemical milling maskants are used with a Type II etchant. This def-
inition does not include bonding maskants, critical use and line sealer
maskants, and seal coat maskants. Additionally, maskants that must be
used with a combination of Type I or II etchants and any of the above
types of maskants (i.e., bonding, critical use and line sealer, and seal
coat) are not included. Maskants that are defined as specialty coatings
are not included under this definition.

(O) Cleaning operation--Spray-gun, hand-wipe, and
flush cleaning operations.

(P) Cleaning solvent--A liquid material used for hand-
wipe, spray gun, or flush cleaning. This definition does not include
solutions that contain no VOC.

(Q) Clear coating--A transparent coating usually
applied over a colored opaque coating, metallic substrate, or placard
to give improved gloss and protection to the color coat.

(R) Closed-cycle depainting system--A dust free, auto-
mated process that removes permanent coating in small sections at a
time, and maintains a continuous vacuum around the area(s) being de-
painted to capture emissions.

(S) Coating operation--Using a spray booth, tank, or
other enclosure or any area (such as a hangar) for applying a single
type of coating (e.g., primer); using the same spray booth for applying
another type of coating (e.g., topcoat) constitutes a separate coating op-
eration for which compliance determinations are performed separately.

(T) Coating unit--A series of one or more coating ap-
plicators and any associated drying area and/or oven wherein a coating
is applied, dried, and/or cured. A coating unit ends at the point where
the coating is dried or cured, or prior to any subsequent application of
a different coating.
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(U) Commercial exterior aerodynamic structure
primer--A primer used on aerodynamic components and struc-
tures that protrude from the fuselage, such as wings and attached
components, control surfaces, horizontal stabilizers, vertical fins,
wing-to-body fairings, antennae, and landing gear and doors, for the
purpose of extended corrosion protection and enhanced adhesion.

(V) Commercial interior adhesive--Materials used
in the bonding of passenger cabin interior components. These
components must meet the Federal Aviation Administration (FAA)
fireworthiness requirements.

(W) Compatible substrate primer--Either compatible
epoxy primer or adhesive primer. Compatible epoxy primer is primer
that is compatible with the filled elastomeric coating and is epoxy
based. The compatible substrate primer is an epoxy-polyamide
primer used to promote adhesion of elastomeric coatings such as
impact-resistant coatings. Adhesive primer is a coating that:

(i) inhibits corrosion and serves as a primer applied
to bare metal surfaces or prior to adhesive application; or

(ii) is applied to surfaces that can be expected to con-
tain fuel. Fuel tank coatings are excluded from this category.

(X) Confined space--A space that:

(i) is large enough and so configured that a person
can bodily enter and perform assigned work;

(ii) has limited or restricted means for entry or exit
(for example, fuel tanks, fuel vessels, and other spaces that have limited
means of entry); and

(iii) is not suitable for continuous occupancy.

(Y) Corrosion prevention compound--A coating system
or compound that provides corrosion protection by displacing water
and penetrating mating surfaces, forming a protective barrier between
the metal surface and moisture. Coatings containing oils or waxes are
excluded from this category.

(Z) Critical use and line sealer maskant--A temporary
coating, not covered under other maskant categories, used to protect
selected areas of aerospace parts from strong acid or alkaline solutions
such as those used in anodizing, plating, chemical milling and process-
ing of magnesium, titanium, or high- strength steel, high-precision alu-
minum chemical milling of deep cuts, and aluminum chemical milling
of complex shapes. Materials used for repairs or to bridge gaps left by
scribing operations (i.e., line sealer) are also included in this category.

(AA) Cryogenic flexible primer--A primer designed to
provide corrosion resistance, flexibility, and adhesion of subsequent
coating systems when exposed to loads up to and surpassing the yield
point of the substrate at cryogenic temperatures (-275 degrees Fahren-
heit and below).

(BB) Cryoprotective coating--A coating that insulates
cryogenic or subcooled surfaces to limit propellant boil-off, maintain
structural integrity of metallic structures during ascent or re-entry, and
prevent ice formation.

(CC) Cyanoacrylate adhesive--A fast-setting, single
component adhesive that cures at room temperature. Also known as
"super glue."

(DD) Dry lubricative material--A coating consisting of
lauric acid, cetyl alcohol, waxes, or other noncross linked or resin-
bound materials that act as a dry lubricant.

(EE) Electric or radiation-effect coating--A coating or
coating system engineered to interact, through absorption or reflection,

with specific regions of the electromagnetic energy spectrum, such as
the ultraviolet, visible, infrared, or microwave regions. Uses include,
but are not limited to, lightning strike protection, electromagnetic pulse
(EMP) protection, and radar avoidance. Coatings that have been des-
ignated as "classified" by the Department of Defense are excluded.

(FF) Electrostatic discharge and electromagnetic inter-
ference coating--A coating applied to space vehicles, missiles, aircraft
radomes, and helicopter blades to disperse static energy or reduce elec-
tromagnetic interference.

(GG) Elevated-temperature Skydrol-resistant commer-
cial primer--A primer applied primarily to commercial aircraft (or com-
mercial aircraft adapted for military use) that must withstand immer-
sion in phosphate-ester hydraulic fluid (Skydrol 500b or equivalent) at
the elevated temperature of 150 degrees Fahrenheit for 1,000 hours.

(HH) Epoxy polyamide topcoat--A coating used where
harder films are required or in some areas where engraving is accom-
plished in camouflage colors.

(II) Fire-resistant (interior) coating--For civilian
aircraft, fire-resistant interior coatings are used on passenger cabin
interior parts that are subject to the FAA fireworthiness requirements.
For military aircraft, fire-resistant interior coatings are used on parts
that are subject to the flammability requirements of MIL-STD-1630A
and MIL-A-87721. For space applications, these coatings are used on
parts that are subject to the flammability requirements of SE-R-0006
and SSP 30233.

(JJ) Flexible primer--A primer that meets flexibility
requirements such as those needed for adhesive bond primed fastener
heads or on surfaces expected to contain fuel. The flexible coating is re-
quired because it provides a compatible, flexible substrate over bonded
sheet rubber and rubber-type coatings as well as a flexible bridge be-
tween the fasteners, skin, and skin-to-skin joints on outer aircraft skins.
This flexible bridge allows more topcoat flexibility around fasteners
and decreases the chance of the topcoat cracking around the fasteners.
The result is better corrosion resistance.

(KK) Flight test coating--A coating applied to aircraft
other than missiles or single-use aircraft prior to flight testing to pro-
tect the aircraft from corrosion and to provide required marking during
flight test evaluation.

(LL) Flush cleaning--Removal of contaminants such as
dirt, grease, oil, and coatings from an aerospace vehicle or component
or coating equipment by passing solvent over, into, or through the item
being cleaned. The solvent may simply be poured into the item being
cleaned and then drained, or assisted by air or hydraulic pressure, or by
pumping. Hand-wipe cleaning operations where wiping, scrubbing,
mopping, or other hand action are used are not included.

(MM) Fuel tank adhesive--An adhesive used to bond
components exposed to fuel and must be compatible with fuel tank
coatings.

(NN) Fuel tank coating--A coating applied to fuel tank
components for the purpose of corrosion and/or bacterial growth inhi-
bition and to assure sealant adhesion in extreme environmental condi-
tions.

(OO) Grams of VOC per liter of coating (less water
and less exempt solvent)--The weight of VOC per combined volume
of total volatiles and coating solids, less water and exempt compounds.
Can be calculated by the following equation:
Figure: 30 TAC §115.420(b)(1)(OO) (No change.)

(PP) Hand-wipe cleaning operation--Removing
contaminants such as dirt, grease, oil, and coatings from an aerospace
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vehicle or component by physically rubbing it with a material such as
a rag, paper, or cotton swab that has been moistened with a cleaning
solvent.

(QQ) High temperature coating--A coating designed to
withstand temperatures of more than 350 degrees Fahrenheit.

(RR) Hydrocarbon-based cleaning solvent--A solvent
which is composed of VOC (photochemically reactive hydrocarbons)
and/or oxygenated hydrocarbons, has a maximum vapor pressure of
seven millimeters of mercury (mm Hg) at 20 degrees Celsius (68 de-
grees Fahrenheit), and contains no hazardous air pollutant (HAP) iden-
tified in the 1990 Amendments to the Federal Clean Air Act (FCAA),
§112(b).

(SS) Insulation covering--Material that is applied
to foam insulation to protect the insulation from mechanical or
environmental damage.

(TT) Intermediate release coating--A thin coating ap-
plied beneath topcoats to assist in removing the topcoat in depainting
operations and generally to allow the use of less hazardous depainting
methods.

(UU) Lacquer--A clear or pigmented coating formu-
lated with a nitrocellulose or synthetic resin to dry by evaporation with-
out a chemical reaction. Lacquers are resoluble in their original solvent.

(VV) Limited access space--Internal surfaces or pas-
sages of an aerospace vehicle or component that cannot be reached
without the aid of an airbrush or a spray gun extension for the applica-
tion of coatings.

(WW) Metalized epoxy coating--A coating that con-
tains relatively large quantities of metallic pigmentation for appearance
and/or added protection.

(XX) Mold release--A coating applied to a mold sur-
face to prevent the molded piece from sticking to the mold as it is re-
moved.

(YY) Monthly weighted average--The total weight of
VOC emission from all coatings divided by the total volume of those
coatings (minus water and exempt solvents) delivered to the applica-
tion system each calender month. Coatings shall not be combined for
purposes of calculating the monthly weighted average. In addition, de-
termination of compliance is based on each individual coating opera-
tion.

(ZZ) Nonstructural adhesive--An adhesive that bonds
nonload bearing aerospace components in noncritical applications and
is not covered in any other specialty adhesive categories.

(AAA) Operating parameter value--A minimum
or maximum value established for a control equipment or process
parameter that, if achieved by itself or in combination with one or more
other operating parameter values, determines that an owner or operator
has continued to comply with an applicable emission limitation.

(BBB) Optical antireflection coating--A coating with
a low reflectance in the infrared and visible wavelength ranges that is
used for antireflection on or near optical and laser hardware.

(CCC) Part marking coating--Coatings or inks used to
make identifying markings on materials, components, and/or assem-
blies of aerospace vehicles. These markings may be either permanent
or temporary.

(DDD) Pretreatment coating--An organic coating that
contains at least 0.5% acids by weight and is applied directly to metal

or composite surfaces to provide surface etching, corrosion resistance,
adhesion, and ease of stripping.

(EEE) Primer--The first layer and any subsequent
layers of identically formulated coating applied to the surface of
an aerospace vehicle or component. Primers are typically used for
corrosion prevention, protection from the environment, functional
fluid resistance, and adhesion of subsequent coatings. Primers that are
defined as specialty coatings are not included under this definition.

(FFF) Radome--The nonmetallic protective housing
for electromagnetic transmitters and receivers (e.g., radar, electronic
countermeasures, etc.).

(GGG) Rain erosion-resistant coating--A coating or
coating system used to protect the leading edges of parts such as flaps,
stabilizers, radomes, engine inlet nacelles, etc. against erosion caused
by rain impact during flight.

(HHH) Research and development--An operation
whose primary purpose is for research and development of new pro-
cesses and products and that is conducted under the close supervision
of technically trained personnel and is not involved in the manufacture
of final or intermediate products for commercial purposes, except in
a de minimis manner.

(III) Rocket motor bonding adhesive--An adhesive
used in rocket motor bonding applications.

(JJJ) Rocket motor nozzle coating--A catalyzed epoxy
coating system used in elevated temperature applications on rocket mo-
tor nozzles.

(KKK) Rubber-based adhesive--A quick setting con-
tact cement that provides a strong, yet flexible bond between two mat-
ing surfaces that may be of dissimilar materials.

(LLL) Scale inhibitor--A coating that is applied to the
surface of a part prior to thermal processing to inhibit the formation of
scale.

(MMM) Screen print ink--An ink used in screen print-
ing processes during fabrication of decorative laminates and decals.

(NNN) Sealant--A material used to prevent the intru-
sion of water, fuel, air, or other liquids or solids from certain areas
of aerospace vehicles or components. There are two categories of
sealants: extrudable/rollable/brushable sealants and sprayable sealants.

(OOO) Seal coat maskant--An overcoat applied over
a maskant to improve abrasion and chemical resistance during produc-
tion operations.

(PPP) Self-priming topcoat--A topcoat that is applied
directly to an uncoated aerospace vehicle or component for purposes
of corrosion prevention, environmental protection, and functional fluid
resistance. More than one layer of identical coating formulation may
be applied to the vehicle or component.

(QQQ) Semiaqueous cleaning solvent--A solution in
which water is a primary ingredent. More than 60% by volume of the
solvent solution as applied must be water.

(RRR) Silicone insulation material--An insulating ma-
terial applied to exterior metal surfaces for protection from high tem-
peratures caused by atmospheric friction or engine exhaust. These ma-
terials differ from ablative coatings in that they are not "sacrificial."

(SSS) Solid film lubricant--A very thin coating con-
sisting of a binder system containing as its chief pigment material one
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or more of the following: molybdenum, graphite, polytetrafluoroethy-
lene, or other solids that act as a dry lubricant between faying (i.e.,
closely or tightly fitting) surfaces.

(TTT) Space vehicle--A man-made device, either
manned or unmanned, designed for operation beyond earth’s atmos-
phere. This definition includes integral equipment such as models,
mock-ups, prototypes, molds, jigs, tooling, hardware jackets, and test
coupons. Also included is auxiliary equipment associated with test,
transport, and storage, that through contamination can compromise
the space vehicle performance.

(UUU) Specialty coating--A coating that, even though
it meets the definition of a primer, topcoat, or self-priming topcoat, has
additional performance criteria beyond those of primers, topcoats, and
self-priming topcoats for specific applications. These performance cri-
teria may include, but are not limited to, temperature or fire resistance,
substrate compatibility, antireflection, temporary protection or mark-
ing, sealing, adhesively joining substrates, or enhanced corrosion pro-
tection.

(VVV) Specialized function coating--A coating that
fulfills extremely specific engineering requirements that are limited in
application and are characterized by low volume usage. This category
excludes coatings covered in other specialty coating categories.

(WWW) Structural autoclavable adhesive--An adhe-
sive used to bond load-carrying aerospace components that is cured by
heat and pressure in an autoclave.

(XXX) Structural nonautoclavable adhesive--An adhe-
sive cured under ambient conditions that is used to bond load-carrying
aerospace components or other critical functions, such as nonstructural
bonding in the proximity of engines.

(YYY) Surface preparation--The removal of contam-
inants from the surface of an aerospace vehicle or component or the
activation or reactivation of the surface in preparation for the applica-
tion of a coating.

(ZZZ) Temporary protective coating--A coating ap-
plied to provide scratch or corrosion protection during manufacturing,
storage, or transportation. Two types include peelable protective coat-
ings and alkaline removable coatings. These materials are not intended
to protect against strong acid or alkaline solutions. Coatings that pro-
vide this type of protection from chemical processing are not included
in this category.

(AAAA) Thermal control coating--A coating formu-
lated with specific thermal conductive or radiative properties to permit
temperature control of the substrate.

(BBBB) Topcoat--A coating that is applied over
a primer on an aerospace vehicle or component for appearance,
identification, camouflage, or protection. Topcoats that are defined as
specialty coatings are not included under this definition.

(CCCC) Touch-up and repair coating--A coating used
to cover minor coating imperfections appearing after the main coating
operation.

(DDDD) Touch-up and repair operation--That portion
of the coating operation that is the incidental application of coating
used to cover minor imperfections in the coating finish or to achieve
complete coverage. This definition includes out-of-sequence or out-
of-cycle coating.

(EEEE) VOC composite vapor pressure--The sum of
the partial pressures of the compounds defined as VOCs, determined
by the following calculation:

Figure: 30 TAC §115.420(b)(1)(EEEE) (No change.)

(FFFF) Waterborne (water-reducible) coating--A coat-
ing which contains more than 5.0% water by weight as applied in its
volatile fraction.

(GGGG) Wet fastener installation coating--A primer
or sealant applied by dipping, brushing, or daubing to fasteners that are
installed before the coating is cured.

(HHHH) Wing coating--A corrosion-resistant topcoat
that is resilient enough to withstand the flexing of the wings.

(2) Can coating--The coating of cans for beverages (includ-
ing beer), edible products (including meats, fruit, vegetables, and oth-
ers), tennis balls, motor oil, paints, and other mass-produced cans.

(3) Coil coating--The coating of any flat metal sheet or strip
supplied in rolls or coils.

(4) Fabric coating--The application of coatings to fabric,
which includes rubber application (rainwear, tents, and industrial prod-
ucts such as gaskets and diaphragms).

(5) Factory surface coating of flat wood paneling--Coating
of flat wood paneling products, including hardboard, hardwood ply-
wood, particle board, printed interior paneling, and tile board.

(6) Large appliance coating--The coating of doors, cases,
lids, panels, and interior support parts of residential and commercial
washers, dryers, ranges, refrigerators, freezers, water heaters, dish-
washers, trash compactors, air conditioners, and other large appliances.

(7) Metal furniture coating--The coating of metal furniture
(tables, chairs, wastebaskets, beds, desks, lockers, benches, shelves,
file cabinets, lamps, and other metal furniture products) or the coating
of any metal part which will be a part of a nonmetal furniture product.

(8) Mirror backing coating--The application of coatings to
the silvered surface of a mirror.

(9) Miscellaneous metal parts and products coating.

(A) Clear coat--A coating which lacks opacity or which
is transparent and which may or may not have an undercoat that is used
as a reflectant base or undertone color.

(B) Drum (metal)--Any cylindrical metal shipping con-
tainer with a nominal capacity equal to or greater than 12 gallons (45.4
liters) but equal to or less than 110 gallons (416 liters).

(C) Extreme performance coating--A coating intended
for exposure to extreme environmental conditions, such as continuous
outdoor exposure; temperatures frequently above 95 degrees Celsius
(203 degrees Fahrenheit); detergents; abrasive and scouring agents;
solvents; and corrosive solutions, chemicals, or atmospheres.

(D) High-bake coatings--Coatings designed to cure at
temperatures above 194 degrees Fahrenheit.

(E) Low-bake coatings--Coatings designed to cure at
temperatures of 194 degrees Fahrenheit or less.

(F) Miscellaneous metal parts and products (MMPP)
coating--The coating of MMPP in the following categories at origi-
nal equipment manufacturing operations; designated on-site mainte-
nance shops which recoat used parts and products; and off-site job
shops which coat new parts and products or which recoat used parts
and products:

(i) large farmmachinery (harvesting, fertilizing, and
planting machines, tractors, combines, etc.);
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(ii) small farmmachinery (lawn and garden tractors,
lawn mowers, rototillers, etc.);

(iii) small appliances (fans, mixers, blenders, crock
pots, dehumidifiers, vacuum cleaners, etc.);

(iv) commercial machinery (computers and auxil-
iary equipment, typewriters, calculators, vending machines, etc.);

(v) industrial machinery (pumps, compressors, con-
veyor components, fans, blowers, transformers, etc.);

(vi) fabricated metal products (metal-covered doors,
frames, etc.); and

(vii) any other category of coated metal products, in-
cluding, but not limited to, those which are included in the Standard In-
dustrial Classification Code major group 33 (primary metal industries),
major group 34 (fabricated metal products), major group 35 (nonelec-
trical machinery), major group 36 (electrical machinery), major group
37 (transportation equipment), major group 38 (miscellaneous instru-
ments), and major group 39 (miscellaneous manufacturing industries).
Excluded are those surface coating processes specified in paragraphs
(1) - (8) and (10) - (14) of this subsection.

(G) Pail (metal)--Any cylindrical metal shipping con-
tainer with a nominal capacity equal to or greater than 1 gallon (3.8
liters) but less than 12 gallons (45.4 liters) and constructed of 29 gauge
or heavier material.

(10) Paper coating--The coating of paper and pressure-sen-
sitive tapes (regardless of substrate and including paper, fabric, and
plastic film) and related web coating processes on plastic film (in-
cluding typewriter ribbons, photographic film, and magnetic tape) and
metal foil (including decorative, gift wrap, and packaging).

(11) Marine coatings.

(A) Air flask specialty coating--Any special composi-
tion coating applied to interior surfaces of high pressure breathing air
flasks to provide corrosion resistance and that is certified safe for use
with breathing air supplies.

(B) Antenna specialty coating--Any coating applied to
equipment through which electromagnetic signals must pass for recep-
tion or transmission.

(C) Antifoulant specialty coating--Any coating that is
applied to the underwater portion of a vessel to prevent or reduce the
attachment of biological organisms and that is registered with the EPA
as a pesticide under the Federal Insecticide, Fungicide, and Rodenticide
Act.

(D) Batch--The product of an individual production run
of a coating manufacturer’s process. (A batch may vary in composition
from other batches of the same product.)

(E) Bitumens--Black or brown materials that are solu-
ble in carbon disulfide, which consist mainly of hydrocarbons.

(F) Bituminous resin coating--Any coating that incor-
porates bitumens as a principal component and is formulated primar-
ily to be applied to a substrate or surface to resist ultraviolet radiation
and/or water.

(G) Epoxy--Any thermoset coating formed by reaction
of an epoxy resin (i.e., a resin containing a reactive epoxide with a
curing agent).

(H) General use coating--Any coating that is not a spe-
cialty coating.

(I) Heat resistant specialty coating--Any coating that
during normal use must withstand a temperature of at least 204 degrees
Celsius (400 degrees Fahrenheit).

(J) High-gloss specialty coating--Any coating that
achieves at least 85% reflectance on a 60 degree meter when tested
by the American Society for Testing and Materials (ASTM) Method
D-523.

(K) High-temperature specialty coating--Any coating
that during normal use must withstand a temperature of at least 426
degrees Celsius (800 degrees Fahrenheit).

(L) Inorganic zinc (high-build) specialty coating--A
coating that contains 960 grams per liter (eight pounds per gallon) or
more elemental zinc incorporated into an inorganic silicate binder that
is applied to steel to provide galvanic corrosion resistance. (These
coatings are typically applied at more than two mil dry film thickness.)

(M) Maximum allowable thinning ratio--Themaximum
volume of thinner that can be added per volume of coating without
exceeding the applicable VOC limit of §115.421(a)(15)(A) of this title.

(N) Military exterior specialty coating--Any exterior
topcoat applied to military or United States Coast Guard vessels
that are subject to specific chemical, biological, and radiological
washdown requirements.

(O) Mist specialty coating--Any low viscosity, thin
film, epoxy coating applied to an inorganic zinc primer that penetrates
the porous zinc primer and allows the occluded air to escape through
the paint film prior to curing.

(P) Navigational aids specialty coating--Any coating
applied to Coast Guard buoys or other Coast Guard waterway markers
when they are recoated aboard ship at their usage site and immediately
returned to the water.

(Q) Nonskid specialty coating--Any coating applied to
the horizontal surfaces of a marine vessel for the specific purpose of
providing slip resistance for personnel, vehicles, or aircraft.

(R) Nonvolatiles (or volume solids)--Substances that do
not evaporate readily. This term refers to the film-forming material of
a coating.

(S) Nuclear specialty coating--Any protective coating
used to seal porous surfaces such as steel (or concrete) that otherwise
would be subject to intrusion by radioactive materials. These coatings
must be resistant to long-term (service life) cumulative radiation ex-
posure (ASTM D4082-83), relatively easy to decontaminate (ASTM
D4256-83), and resistant to various chemicals to which the coatings
are likely to be exposed (ASTM 3912-80). (For nuclear coatings, see
the general protective requirements outlined by the U.S. Atomic En-
ergy Commission in a report entitled "U.S. Atomic Energy Commis-
sion Regulatory Guide 1.54" dated June 1973, available through the
Government Printing Office at (202) 512-2249 as document number
A74062-00001.)

(T) Organic zinc specialty coating--Any coating de-
rived from zinc dust incorporated into an organic binder that contains
more than 960 grams of elemental zinc per liter (eight pounds per
gallon) of coating, as applied, and that is used for the expressed
purpose of corrosion protection.

(U) Pleasure craft--Any marine or fresh-water vessel
used by individuals for noncommercial, nonmilitary, and recreational
purposes that is less than 20 meters (65.6 feet) in length. A vessel
rented exclusively to, or chartered for, individuals for such purposes
shall be considered a pleasure craft.
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(V) Pretreatment wash primer specialty coating--Any
coating that contains a minimum of 0.5% acid by weight that is ap-
plied only to bare metal surfaces to etch the metal surface for corrosion
resistance and adhesion of subsequent coatings.

(W) Repair and maintenance of thermoplastic coating
of commercial vessels (specialty coating)--Any vinyl, chlorinated rub-
ber, or bituminous resin coating that is applied over the same type of
existing coating to perform the partial recoating of any in-use commer-
cial vessel. (This definition does not include coal tar epoxy coatings,
which are considered "general use" coatings.)

(X) Rubber camouflage specialty coating--Any spe-
cially formulated epoxy coating used as a camouflage topcoat for
exterior submarine hulls and sonar domes.

(Y) Sealant for thermal spray aluminum--Any epoxy
coating applied to thermal spray aluminum surfaces at a maximum
thickness of one dry mil.

(Z) Ship--Any marine or fresh-water vessel, including
self-propelled vessels, those propelled by other craft (barges), and nav-
igational aids (buoys). This definition includes, but is not limited to,
all military and Coast Guard vessels, commercial cargo and passenger
(cruise) ships, ferries, barges, tankers, container ships, patrol and pilot
boats, and dredges. Pleasure craft and offshore oil or gas drilling plat-
forms are not considered ships.

(AA) Shipbuilding and ship repair operations--Any
building, repair, repainting, converting, or alteration of ships or
offshore oil or gas drilling platforms.

(BB) Special marking specialty coating--Any coating
that is used for safety or identification applications, such as ship num-
bers and markings on flight decks.

(CC) Specialty interior coating--Any coating used on
interior surfaces aboard United States military vessels pursuant to a
coating specification that requires the coating to meet specified fire re-
tardant and low toxicity requirements, in addition to the other applica-
ble military physical and performance requirements.

(DD) Tack coat specialty coating--Any thin film epoxy
coating applied at a maximum thickness of two dry mils to prepare
an epoxy coating that has dried beyond the time limit specified by the
manufacturer for the application of the next coat.

(EE) Undersea weapons systems specialty coat-
ing--Any coating applied to any component of a weapons system
intended to be launched or fired from under the sea.

(FF) Weld-through preconstruction primer (specialty
coating)--A coating that provides corrosion protection for steel during
inventory, is typically applied at less than one mil dry film thickness,
does not require removal prior to welding, is temperature resistant
(burn back from a weld is less than 1.25 centimeters (0.5 inches)), and
does not normally require removal before applying film-building coat-
ings, including inorganic zinc high-build coatings. When constructing
new vessels, there may be a need to remove areas of weld-through
preconstruction primer due to surface damage or contamination prior
to application of film-building coatings.

(12) Vehicle coating.

(A) Automobile and light-duty truck manufacturing.

(i) Automobile coating--The assembly-line coating
of passenger cars, or passenger car derivatives, capable of seating 12
or fewer passengers.

(ii) Light-duty truck coating--The assembly-line
coating of motor vehicles rated at 8,500 pounds (3,855.5 kg) gross
vehicle weight or less and designed primarily for the transportation of
property, or derivatives such as pickups, vans, and window vans.

(B) Vehicle refinishing (body shops).

(i) Basecoat/clearcoat system--A topcoat system
composed of a pigmented basecoat portion and a transparent clearcoat
portion. The VOC content of a basecoat (BCCA-AG)/clearcoat (cc)
system shall be calculated according to the following formula.
Figure: 30 TAC §115.420(b)(12)(B)(i) (No change.)

(ii) Precoat--Any coating that is applied to bare
metal to deactivate the metal surface for corrosion resistance to a
subsequent water-based primer. This coating is applied to bare metal
solely for the prevention of flash rusting.

(iii) Pretreatment--Any coating which contains a
minimum of 0.5% acid by weight that is applied directly to bare metal
surfaces to etch the metal surface for corrosion resistance and adhesion
of subsequent coatings.

(iv) Primer or primer surfacers--Any base coat,
sealer, or intermediate coat which is applied prior to colorant or
aesthetic coats.

(v) Sealers--Coatings that are formulated with resins
which, when dried, are not readily soluble in typical solvents. These
coatings act as a shield for surfaces over which they are sprayed by
resisting the penetration of solvents which are in the final topcoat.

(vi) Specialty coatings--Coatings or additives which
are necessary due to unusual job performance requirements. These
coatings or additives prevent the occurrence of surface defects and im-
part or improve desirable coating properties. These products include,
but are not limited to, uniform finish blenders, elastomeric materials for
coating of flexible plastic parts, coatings for non-metallic parts, jamb-
ing clear coatings, gloss flatteners, and anti-glare/safety coatings.

(vii) Three-stage system--A topcoat system com-
posed of a pigmented basecoat portion, a semitransparent midcoat
portion, and a transparent clearcoat portion. The VOC content of
a three-stage system shall be calculated according to the following
formula:
Figure: 30 TAC §115.420(b)(12)(B)(vii) (No change.)

(viii) Vehicle refinishing (body shops)--The coating
of motor vehicles, as defined in §114.620 of this title (relating to Def-
initions), including, but not limited to, motorcycles, passenger cars,
vans, light-duty trucks, medium-duty trucks, heavy-duty trucks, buses,
and other vehicle body parts, bodies, and cabs by an operation other
than the original manufacturer. The coating of non-road vehicles and
non-road equipment, as these terms are defined in §114.3 and §114.6
of this title (relating to Low Emission Vehicle Fleet Definitions; and
Low Emission Fuel Definitions), and trailers is not included.

(ix) Wipe-down solutions--Any solution used for
cleaning and surface preparation.

(13) Vinyl coating--The use of printing or any decorative
or protective topcoat applied over vinyl sheets or vinyl-coated fabric.

(14) Wood parts and products coating.

(A) The following terms apply to wood parts and prod-
ucts coating facilities subject to §115.421(a)(13) of this title.

(i) Clear coat--A coating which lacks opacity or
which is transparent and uses the undercoat as a reflectant base or
undertone color.
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(ii) Clear sealers--Liquids applied over stains, ton-
ers, and other coatings to protect these coatings from marring during
handling and to limit absorption of succeeding coatings.

(iii) Final repair coat--Liquids applied to correct im-
perfections or damage to the topcoat.

(iv) Opaque ground coats and enamels--Colored,
opaque liquids applied to wood or wood composition substrates which
completely hide the color of the substrate in a single coat.

(v) Semitransparent spray stains and toners--Col-
ored liquids applied to wood to change or enhance the surface without
concealing the surface, including but not limited to, toners and
nongrain-raising stains.

(vi) Semitransparent wiping and glazing
stains--Colored liquids applied to wood that require multiple
wiping steps to enhance the grain character and to partially fill the
porous surface of the wood.

(vii) Shellacs--Coatings formulated solely with the
resinous secretions of the lac beetle (laccifer lacca), thinned with alco-
hol, and formulated to dry by evaporation without a chemical reaction.

(viii) Topcoat--A coating which provides the final
protective and aesthetic properties to wood finishes.

(ix) Varnishes--Clear wood finishes formulated with
various resins to dry by chemical reaction on exposure to air.

(x) Wash coat--A low-solids clear liquid applied
over semitransparent stains and toners to protect the color coats and to
set the fibers for subsequent sanding or to separate spray stains from
wiping stains to enhance color depth.

(xi) Wood parts and products coating--The coating
of wood parts and products, excluding factory surface coating of flat
wood paneling.

(B) The following terms apply to wood furniture man-
ufacturing facilities subject to §115.421(a)(14) of this title.

(i) Adhesive--Any chemical substance that is
applied for the purpose of bonding two surfaces together other than
by mechanical means. Adhesives are not considered to be coatings or
finishing materials for wood furniture manufacturing facilities subject
to §115.421(a)(14) of this title.

(ii) Basecoat--A coat of colored material, usually
opaque, that is applied before graining inks, glazing coats, or other
opaque finishing materials and is usually topcoated for protection.

(iii) Cleaning operations--Operations in which or-
ganic solvent is used to remove coating materials from equipment used
in wood furniture manufacturing operations.

(iv) Continuous coater--A finishing system that con-
tinuously applies finishing materials onto furniture parts moving along
a conveyor system. Finishing materials that are not transferred to the
part are recycled to the finishing material reservoir. Several types of
application methods can be used with a continuous coater, including
spraying, curtain coating, roll coating, dip coating, and flow coating.

(v) Conventional air spray--A spray coating method
in which the coating is atomized by mixing it with compressed air at an
air pressure greater than 10 pounds per square inch gauge (psig) at the
point of atomization. Airless and air-assisted airless spray technolo-
gies are not conventional air spray because the coating is not atomized
by mixing it with compressed air. Electrostatic spray technology is
also not conventional air spray because an electrostatic charge is em-
ployed to attract the coating to the workpiece. In addition, high-volume

low-pressure (HVLP) spray technology is not conventional air spray
because its pressure is less than 10 psig.

(vi) Finishing application station--The part of a fin-
ishing operation where the finishing material is applied (for example,
a spray booth).

(vii) Finishing material--A coating used in the wood
furniture industry. For the wood furniture manufacturing industry, such
materials include, but are not limited to, basecoats, stains, washcoats,
sealers, and topcoats.

(viii) Finishing operation--Those activities in which
a finishing material is applied to a substrate and is subsequently air-
dried, cured in an oven, or cured by radiation.

(ix) Organic solvent--A liquid containing VOCs that
is used for dissolving or dispersing constituents in a coating; adjusting
the viscosity of a coating; cleaning; or washoff. When used in a coat-
ing, the organic solvent evaporates during drying and does not become
a part of the dried film.

(x) Sealer--A finishing material used to seal the
pores of a wood substrate before additional coats of finishing material
are applied. Washcoats, which are used in some finishing systems to
optimize aesthetics, are not sealers.

(xi) Stain--Any color coat having a solids content of
no more than 8.0% by weight that is applied in single or multiple coats
directly to the substrate. Includes, but is not limited to, nongrain raising
stains, equalizer stains, sap stains, body stains, no-wipe stains, pene-
trating stains, and toners.

(xii) Strippable booth coating--A coating that is ap-
plied to a booth wall to provide a protective film to receive overspray
during finishing operations; is subsequently peeled off and disposed;
and reduces or eliminates the need to use organic solvents to clean
booth walls.

(xiii) Topcoat--The last film-building finishing ma-
terial applied in a finishing system. A material such as a wax, polish,
nonoxidizing oil, or similar substance that must be periodically reap-
plied to a surface over its lifetime to maintain or restore the reapplied
material’s intended effect is not considered to be a topcoat.

(xiv) Touch-up and repair--The application of finish-
ing materials to cover minor finishing imperfections.

(xv) Washcoat--A transparent special purpose coat-
ing having a solids content of 12% by weight or less. Washcoats are
applied over initial stains to protect and control color and to stiffen the
wood fibers in order to aid sanding.

(xvi) Washoff operations--Those operations in
which organic solvent is used to remove coating from a substrate.

(xvii) Wood furniture--Any product made of wood,
a wood product such as rattan or wicker, or an engineered wood prod-
uct such as particleboard that is manufactured under any of the fol-
lowing standard industrial classification codes: 2434 (wood kitchen
cabinets), 2511 (wood household furniture, except upholstered), 2512
(wood household furniture, upholstered), 2517 (wood television, ra-
dios, phonograph and sewing machine cabinets), 2519 (household fur-
niture not elsewhere classified), 2521 (wood office furniture), 2531
(public building and related furniture), 2541 (wood office and store fix-
tures, partitions, shelving and lockers), 2599 (furniture and fixtures not
elsewhere classified), or 5712 (custom kitchen cabinets).

(xviii) Wood furniture component--Any part that is
used in the manufacture of wood furniture. Examples include, but are
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not limited to, drawer sides, cabinet doors, seat cushions, and lami-
nated tops. However, foam seat cushions manufactured and fabricated
at a facility that does not engage in any other wood furniture or wood
furniture component manufacturing operation are excluded from this
definition.

(xix) Wood furniture manufacturing opera-
tions--The finishing, cleaning, and washoff operations associated with
the production of wood furniture or wood furniture components.

§115.421. Emission Specifications.

(a) No person in the Beaumont/Port Arthur, Dallas/FortWorth,
El Paso, and Houston/Galveston areas as defined in §115.10 of this title
(relating to Definitions) may cause, suffer, allow, or permit volatile or-
ganic compound (VOC) emissions from the surface coating processes
affected by paragraphs (1) - (15) of this subsection to exceed the speci-
fied emission limits. These limitations are based on the daily weighted
average of all coatings delivered to each coating line, except for those
in paragraph (10) of this subsection which are based on paneling sur-
face area, and those in paragraph (14) of this subsection which, if us-
ing an averaging approach, must use one of the daily averaging equa-
tions within that paragraph. The owner or operator of a surface coating
operation subject to paragraph (11) of the subsection may choose to
comply by using the monthly weighted average option as defined in
§115.420(b)(1)(XX) of this title (relating to Surface Coating Defini-
tions).

(1) Large appliance coating. VOC emissions from the ap-
plication, flashoff, and oven areas during the coating of large appli-
ances (prime and topcoat, or single coat) shall not exceed 2.8 pounds
per gallon of coating (minus water and exempt solvent) delivered to the
application system (0.34 kg/liter).

(2) Metal furniture coating. VOC emissions from metal
furniture coating lines (prime and topcoat, or single coat) shall not ex-
ceed 3.0 pounds per gallon of coating (minus water and exempt solvent)
delivered to the application system (0.36 kg/liter).

(3) Coil coating. VOC emissions from the coating (prime
and topcoat, or single coat) of metal coils shall not exceed 2.6 pounds
per gallon of coating (minus water and exempt solvent) delivered to the
application system (0.31 kg/liter).

(4) Paper coating. VOC emissions from the coating of pa-
per (or specified tapes or films) shall not exceed 2.9 pounds per gallon
of coating (minus water and exempt solvent) delivered to the applica-
tion system (0.35 kg/liter).

(5) Fabric coating. VOC emissions from the coating of fab-
ric shall not exceed 2.9 pounds per gallon of coating (minus water and
exempt solvent) delivered to the application system (0.35 kg/liter).

(6) Vinyl coating. VOC emissions from the coating of
vinyl fabrics or sheets shall not exceed 3.8 pounds per gallon of
coating (minus water and exempt solvent) delivered to the application
system (0.45 kg/liter). Plastisol coatings should not be included in
calculations.

(7) Can coating. The following VOC emission limits shall
be achieved, on the basis of solvent content per gallon of coating (minus
water and exempt solvent) delivered to the application system:
Figure: 30 TAC §115.421(a)(7) (No change.)

(8) Vehicle coating.

(A) The following VOC emission limits shall be
achieved for all automobile and light-duty truck manufacturing, on the
basis of solvent content per gallon of coating (minus water and exempt
solvents) delivered to the application system or for primer surfacer

and top coat application, compliance may be demonstrated on the
basis of VOC emissions per gallon of solids deposited as determined
by §115.425(3) of this title (relating to Testing Requirements).
Figure: 30 TAC §115.421(a)(8)(A) (No change.)

(B) VOC emissions from the coatings or solvents used
in vehicle refinishing (body shops) shall not exceed the following lim-
its, as delivered to the application system:

(i) 5.0 pounds per gallon (0.60 kg/liter) of coating
(minus water and exempt solvent) for primers or primer surfacers;

(ii) 5.5 pounds per gallon (0.66 kg/liter) of coating
(minus water and exempt solvent) for precoat;

(iii) 6.5 pounds per gallon (0.78 kg/liter) of coating
(minus water and exempt solvent) for pretreatment;

(iv) 5.0 pounds per gallon (0.60 kg/liter) of coating
(minus water and exempt solvent) for single-stage topcoats;

(v) 5.0 pounds per gallon (0.60 kg/liter) of coating
(minus water and exempt solvent) for basecoat/clearcoat systems;

(vi) 5.2 pounds per gallon (0.62 kg/liter) of coating
(minus water and exempt solvent) for three-stage systems;

(vii) 7.0 pounds per gallon (0.84 kg/liter) of coating
(minus water and exempt solvent) for specialty coatings;

(viii) 6.0 pounds per gallon (0.72 kg/liter) of coating
(minus water and exempt solvent) for sealers; and

(ix) 1.4 pounds per gallon (0.17 kg/liter) of wipe-
down solutions.

(C) Additional control requirements for vehicle refin-
ishing (body shops) are referenced in §115.422 of this title (relating to
Control Requirements).

(9) Miscellaneous metal parts and products (MMPP) coat-
ing.

(A) VOC emissions from the coating of MMPP shall
not exceed the following limits for each surface coating type:

(i) 4.3 pounds per gallon (0.52 kg/liter) of coating
(minus water and exempt solvent) delivered to the application system
as a clear coat; or as an interior protective coating for pails and drums;

(ii) 3.5 pounds per gallon (0.42 kg/liter) of coating
(minus water and exempt solvent) delivered to the application system
as a low-bake coating; or that utilizes air or forced air driers;

(iii) 3.5 pounds per gallon (0.42 kg/liter) of coating
(minus water and exempt solvent) delivered to the application system as
an extreme performance coating, including chemical milling maskants;
and

(iv) 3.0 pounds per gallon (0.36 kg/liter) of coating
(minus water and exempt solvent) delivered to the application system
for all other coating applications, including high-bake coatings, that
pertain to MMPP.

(B) If more than one emission limitation in subpara-
graph (A) of this paragraph applies to a specific coating, then the least
stringent emission limitation shall apply.

(C) All VOC emissions from non-exempt solvent wash-
ings shall be included in determination of compliance with the emission
limitations in subparagraph (A) of this paragraph unless the solvent is
directed into containers that prevent evaporation into the atmosphere.
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(10) Factory surface coating of flat wood paneling. The
following emission limits shall apply to each product category of fac-
tory-finished paneling (regardless of the number of coats applied):
Figure: 30 TAC §115.421(a)(10) (No change.)

(11) Aerospace coatings. The VOC content of coatings,
including any VOC-containing materials added to the original coating
supplied by the manufacturer, which are applied to aerospace vehicles
or components shall not exceed the following limits (in grams of VOC
per liter of coating, less water and exempt solvent). The following ap-
plications are exempt from the VOC content limits of this paragraph:
manufacturing or re-work of space vehicles or antique aerospace ve-
hicles or components of each; touchup; United States Department of
Defense classified coatings; and separate coating formulations in vol-
umes less than 50 gallons per year to a maximum of 200 gallons per
year for all such formulations at an account.

(A) For the broad categories of primers, topcoats, and
chemical milling maskants (Type I/II) which are not specialty coatings
as listed in subparagraph (B) of this paragraph:

(i) primer, 350;

(ii) topcoats (including self-priming topcoats), 420;
and

(iii) chemical milling maskants:

(I) Type I, 622; and

(II) Type II, 160.

(B) For specialty coatings:
Figure: 30 TAC §115.421(a)(11)(B) (No change.)

(12) Surface coating of mirror backing.

(A) VOC emissions from the coating of mirror backing
shall not exceed the following limits for each surface coating applica-
tion method:

(i) 4.2 pounds per gallon (0.50 kg/liter) of coating
(minus water and exempt solvent) delivered to a curtain coating appli-
cation system; and

(ii) 3.6 pounds per gallon (0.43 kg/liter) of coating
(minus water and exempt solvent) delivered to a roll coating application
system.

(B) All VOC emissions from solvent washings shall be
included in determination of compliance with the emission limitations
in subparagraph (A) of this paragraph, unless the solvent is directed
into containers that prevent evaporation into the atmosphere.

(13) Surface coating of wood parts and products.

(A) In the Dallas/Fort Worth, El Paso, and Hous-
ton/Galveston areas, VOC emissions from the coating of wood parts
and products shall not exceed the following limits, as delivered to the
application system, for each surface coating type:

(i) 5.9 pounds per gallon (0.71 kg/liter) of coating
(minus water and exempt solvent) for clear topcoats;

(ii) 6.5 pounds per gallon (0.78 kg/liter) of coating
(minus water and exempt solvent) for wash coats;

(iii) 6.0 pounds per gallon (0.72 kg/liter) of coating
(minus water and exempt solvent) for final repair coats;

(iv) 6.6 pounds per gallon (0.79 kg/liter) of coating
(minus water and exempt solvent) for semitransparent wiping and glaz-
ing stains;

(v) 6.9 pounds per gallon (0.83 kg/liter) of coating
(minus water and exempt solvent) for semitransparent spray stains and
toners;

(vi) 5.5 pounds per gallon (0.66 kg/liter) of coating
(minus water and exempt solvent) for opaque ground coats and enam-
els;

(vii) 6.2 pounds per gallon (0.74 kg/liter) of coating
(minus water and exempt solvent) for clear sealers;

(viii) for shellac:

(I) 5.4 pounds per gallon (0.65 kg/liter) of coat-
ing (minus water and exempt solvent) for clear shellac; and

(II) 5.0 pounds per gallon (0.60 kg/liter) of coat-
ing (minus water and exempt solvent) for opaque shellac;

(ix) 5.0 pounds per gallon (0.60 kg/liter) of coating
(minus water and exempt solvent) for varnish; and

(x) 7.0 pounds per gallon (0.84 kg/liter) of coating
(minus water and exempt solvent) for all other coatings.

(B) All VOC emissions from solvent washings shall be
included in determination of compliance with the emission limitations
in subparagraph (A) of this paragraph, unless the solvent is directed
into containers that prevent evaporation into the atmosphere.

(C) The requirements of §115.423(3) of this title (relat-
ing to Alternate Control Requirements) do not apply at wood parts and
products coating facilities if:

(i) a vapor control system is used to control emis-
sions from wood parts and products coating operations; and

(ii) all wood parts and products coatings comply
with the emission limitations in subparagraph (A) of this paragraph.

(14) Surface coating at wood furniture manufacturing fa-
cilities. The following requirements apply to wood furniture manu-
facturing facilities in the Beaumont/Port Arthur, Dallas/Fort Worth, El
Paso, and Houston/Galveston areas. For facilities which are subject to
this paragraph, adhesives are not considered to be coatings or finishing
materials.

(A) VOC emissions from finishing operations shall be
limited by:

(i) using topcoats with a VOC content no greater
than 0.8 kilograms of VOC per kilogram of solids (0.8 pounds of VOC
per pound of solids), as delivered to the application system; or

(ii) using a finishing system of sealers with a VOC
content no greater than 1.9 kilograms of VOC per kilogram of solids
(1.9 pounds of VOC per pound of solids), as applied, and topcoats with
a VOC content no greater than 1.8 kilograms of VOC per kilogram of
solids (1.8 pounds of VOC per pound of solids), as delivered to the
application system; or

(iii) for wood furniture manufacturing facilities us-
ing acid-cured alkyd amino vinyl sealers or acid-cured alkyd amino
conversion varnish topcoats, using sealers and topcoats which meet the
following criteria:

(I) if the wood furniture manufacturing facility
uses acid-cured alkyd amino vinyl sealers and acid-cured alkyd amino
conversion varnish topcoats, the sealer shall contain no more than 2.3
kilograms of VOC per kilogram of solids (2.3 pounds of VOC per
pound of solids), as applied, and the topcoat shall contain no more than
2.0 kilograms of VOC per kilogram of solids (2.0 pounds of VOC per
pound of solids), as delivered to the application system; or
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(II) if the wood furniture manufacturing facility
uses a sealer other than an acid-cured alkyd amino vinyl sealer and
acid-cured alkyd amino conversion varnish topcoats, the sealer shall
contain no more than 1.9 kilograms of VOC per kilogram of solids (1.9
pounds of VOC per pound of solids), as applied, and the topcoat shall
contain no more than 2.0 kilograms of VOC per kilogram of solids (2.0
pounds of VOC per pound of solids), as delivered to the application
system; or

(III) if the wood furniture manufacturing facility
uses an acid-cured alkyd amino vinyl sealer and a topcoat other than
an acid-cured alkyd amino conversion varnish topcoat, the sealer shall
contain no more than 2.3 kilograms of VOC per kilogram of solids (2.3
pounds of VOC per pound of solids), as applied, and the topcoat shall
contain no more than 1.8 kilograms of VOC per kilogram of solids (1.8
pounds of VOC per pound of solids), as delivered to the application
system; or

(iv) using an averaging approach and demonstrating
that actual daily emissions from the wood furniture manufacturing fa-
cility are less than or equal to the lower of the actual versus allowable
emissions using one of the following inequalities:
Figure: 30 TAC §115.421(a)(14)(A)(iv)

(v) using a vapor control system that will achieve an
equivalent reduction in emissions as the requirements of clauses (i) or
(ii) of this subparagraph. If this option is used, the requirements of
§115.423(3) of this title do not apply; or

(vi) using a combination of the methods presented in
clauses (i) - (v) of this subparagraph.

(B) Strippable booth coatings used in cleaning opera-
tions shall contain no more than 0.8 kilograms of VOC per kilogram
of solids (0.8 pounds of VOC per pound of solids), as delivered to the
application system.

(15) Marine coatings. The following requirements apply
to shipbuilding and ship repair operations in the Beaumont/Port Arthur
and Houston/Galveston areas.

(A) The following VOC emission limits apply to the
surface coating of ships and offshore oil or gas drilling platforms at
shipbuilding and ship repair operations, and are based upon the VOC
content of the coatings as delivered to the application system.
Figure: 30 TAC §115.421(a)(15)(A) (No change.)

(B) For a coating to which thinning solvent is routinely
or sometimes added, the owner or operator shall determine the VOC
content as follows.

(i) Prior to the first application of each batch, des-
ignate a single thinner for the coating and calculate the maximum al-
lowable thinning ratio (or ratios, if the shipbuilding and ship repair op-
eration complies with the cold-weather limits in addition to the other
limits specified in subparagraph (A) of this paragraph) for each batch
as follows.
Figure: 30 TAC §115.421(a)(15)(B)(i) (No change.)

(ii) If the volume fraction of solids in the batch as
supplied (Vs) is not supplied directly by the coating manufacturer, the
owner or operator shall determine Vs

as follows.
Figure: 30 TAC §115.421(a)(15)(B)(ii) (No change.)

(b) No person in Gregg, Nueces, and Victoria Counties may
cause, suffer, allow, or permit VOC emissions from the surface coating
processes affected by paragraphs (1) - (9) of this subsection to exceed
the specified emission limits. These limitations are based on the daily
weighted average of all coatings delivered to each coating line, except

for those in paragraph (9) of this subsection which are based on panel-
ing surface area.

(1) Large appliance coating. VOC emissions from the ap-
plication, flashoff, and oven areas during the coating of large appli-
ances (prime and topcoat, or single coat) shall not exceed 2.8 pounds
per gallon of coating (minus water and exempt solvent) delivered to the
application system (0.34 kg/liter).

(2) Metal furniture coating. VOC emissions from metal
furniture coating lines (prime and topcoat, or single coat) shall not ex-
ceed 3.0 pounds per gallon of coating (minus water and exempt solvent)
delivered to the application system (0.36 kg/liter).

(3) Coil coating. VOC emissions from the coating (prime
and topcoat, or single coat) of metal coils shall not exceed 2.6 pounds
per gallon of coating (minus water and exempt solvent) delivered to the
application system (0.31 kg/liter).

(4) Paper coating. VOC emissions from the coating of pa-
per (or specified tapes or films) shall not exceed 2.9 pounds per gallon
of coating (minus water and exempt solvent) delivered to the applica-
tion system (0.35 kg/liter).

(5) Fabric coating. VOC emissions from the coating of fab-
ric shall not exceed 2.9 pounds per gallon of coating (minus water and
exempt solvent) delivered to the application system (0.35 kg/liter).

(6) Vinyl coating. VOC emissions from the coating of
vinyl fabrics or sheets shall not exceed 3.8 pounds per gallon of
coating (minus water and exempt solvent) delivered to the application
system (0.45 kg/liter). Plastisol coatings should not be included in
calculations.

(7) Can coating. The following VOC emission limits shall
be achieved, on the basis of solvent content per gallon of coating (minus
water and exempt solvent) delivered to the application system.
Figure: 30 TAC §115.421(b)(7) (No change.)

(8) Miscellaneous metal parts and products (MMPP) coat-
ing.

(A) VOC emissions from the coating of MMPP shall
not exceed the following limits for each surface coating type:

(i) 4.3 pounds per gallon (0.52 kg/liter) of coating
(minus water and exempt solvent) delivered to the application system
as a clear coat; or as an interior protective coating for pails and drums;

(ii) 3.5 pounds per gallon (0.42 kg/liter) of coating
(minus water and exempt solvent) delivered to the application system
as a low-bake coating; or that utilizes air or forced air driers;

(iii) 3.5 pounds per gallon (0.42 kg/liter) of coating
(minus water and exempt solvent) delivered to the application system as
an extreme performance coating, including chemical milling maskants;
and

(iv) 3.0 pounds per gallon (0.36 kg/liter) of coating
(minus water and exempt solvent) delivered to the application system
for all other coating applications, including high-bake coatings, that
pertain to MMPP.

(B) If more than one emission limitation in subpara-
graph (A) of this paragraph applies to a specific coating, then the least
stringent emission limitation shall apply.

(C) All VOC emissions from nonexempt solvent wash-
ings shall be included in determination of compliance with the emission
limitations in subparagraph (A) of this paragraph, unless the solvent is
directed into containers that prevent evaporation into the atmosphere.
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(9) Factory surface coating of flat wood paneling. The fol-
lowing emission limits shall apply to each product category of fac-
tory-finished paneling (regardless of the number of coats applied).
Figure: 30 TAC §115.421(b)(9) (No change.)

(10) Aerospace coatings. Coatings applied to aerospace
vehicles or components shall meet the requirements specified in sub-
section (a)(11) of this section and §115.422(5) of this title, unless ex-
empted under §115.427(b) of this title (relating to Exemptions).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,
2002.
TRD-200208371
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 17, 2003
Proposal publication date: June 21, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER H. HIGHLY-REACTIVE
VOLATILE ORGANIC COMPOUNDS
DIVISION 1. VENT GAS CONTROL
30 TAC §§115.720, 115.722, 115.725 - 115.727, 115.729
STATUTORY AUTHORITY
The new sections are adopted under TWC, §5.103, which pro-
vides the commission the authority to adopt rules necessary to
carry out its powers and duties under the TWC; and under THSC,
TCAA, §382.017, concerning Rules, which provides the commis-
sion the authority to adopt rules consistent with the policy and
purposes of the TCAA. The new sections are also adopted un-
der TCAA, §382.011, concerning General Powers and Duties,
which authorizes the commission to control the quality of the
state’s air; §382.012, concerning State Air Control Plan, which
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records of
emissions measurements; §382.034, concerning Research and
Investigations, which authorizes the commission to require any
research it considers advisable and necessary to perform its du-
ties; and §382.051(d), concerning Permitting Authority of Com-
mission; Rules, which authorizes the commission to adopt rules
as necessary to comply with changes in federal law or regula-
tions applicable to permits under Chapter 382; and FCAA, 42
USC, §§7401 et seq.
§115.720. Applicability and Definitions.

(a) Applicability. In the Houston/Galveston area, as defined
in §115.10 of this title (relating to Definitions), any account with a
vent gas stream containing highly-reactive volatile organic compounds
(HRVOC), as defined in §115.10 of this title, or a flare that emits or has
the potential to emit HRVOC is subject to this division (relating to Vent
Gas Control) in addition to the applicable requirements of Subchapter
B, Divisions 2 and 6 of this chapter (relating to Vent Gas Control; and

Batch Processes) and Subchapter D, Division 1 of this chapter (relating
to Process Unit Turnaround and Vacuum-Producing Systems in Petro-
leum Refineries).

(b) Definitions. The following terms, when used in this divi-
sion, shall have the following meanings, unless the context clearly in-
dicates otherwise. Additional definitions for terms used in this division
are found in §§3.2, 101.1, and 115.10 of this title (relating to Defini-
tions).

(1) Supplementary fuel--Natural gas or fuel gas added to
the gas stream to increase the net heating value to theminimum required
value.

(2) Pilot gas--Gas that is used to ignite or continually ignite
flare gas.

§115.722. Site-wide Cap and Control Requirements.
(a) Emissions of highly-reactive volatile organic compounds

(HRVOC) at each account subject to this division (relating to Vent Gas
Control) or Division 2 of this subchapter (relating to Cooling Tower
Heat Exchange Systems) are limited to a 24-hour rolling average as
specified in Table 6-2.1, Initial HRVOC Site-Cap Allocations: Harris
County, and Table 6-2.2, Initial HRVOC Site-Cap Allocations: Seven
Surrounding Counties, of the Post-1999 Rate-of-Progress and Attain-
ment Demonstration Follow-up SIP for the Houston/Galveston Ozone
Nonattainment Area adopted on December 13, 2002.

(b) All flares shall continuously comply with 40 Code of Fed-
eral Regulations §60.18(c) - (f) as amended through October 17, 2000
(65 FR 61744) when vent gas containing volatile organic compounds
(VOC) is being routed to the flare.

(c) An owner or operator may not use emission reduction cred-
its or DERC in order to demonstrate compliance with this division.

§115.725. Monitoring and Testing Requirements.
(a) Each vent gas stream at an account must be tested by apply-

ing the appropriate reference method tests and procedures specified in
§115.125 of this title (relating to Testing Requirements) to establish ac-
tual and expected highly-reactive volatile organic compound (HRVOC)
emission data in accordance with the test plan required under §115.726
of this title (relating to Recordkeeping and Reporting Requirements) to
demonstrate compliance with the control requirement of §115.722(a)
of this title (relating to Site-wide Cap and Control Requirements).

(b) As an alternative to the testing requirements of subsec-
tion (a) of this section, a vent gas stream which is not controlled by
a flare may be equipped with a continuous emissions monitoring sys-
tem (CEMS), provided that:

(1) the CEMS meets the monitoring requirements of 40
Code of Federal Regulations (CFR) §60.13(b), (d) - (f); and

(2) the monitor shall initially and at a minimum annually
thereafter be subjected to a cylinder gas audit per 40 CFR Part 60, Ap-
pendix B, Performance Specification 2, Section 16 to assess system
bias and ensure accuracy.

(c) Testing using the appropriate reference method tests and
procedures specified in §115.125 of this title which was conducted be-
fore December 31, 2002 and which establishes actual and expected
HRVOC emissions data may be used in lieu of conducting the testing
specified in subsection (a) of this section, provided that the owner or
operator of the affected source obtains approval for the testing from the
Engineering Services Team.

(d) Except as specified in subsection (e) of this section, the
owner or operator of an affected flare shall conduct continuous moni-
toring, as follows:
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(1) install, calibrate, maintain, and operate a continuous
flow monitoring system on the main flare header (located after the
knock-out pot and addition of any supplementary fuel) capable of mea-
suring the flow rate over the full potential range of operation. For cor-
recting flow rate to standard conditions (defined as 68 degrees Fahren-
heit and 760 millimeters of mercury (mm Hg)), temperature and pres-
sure in the main flare header shall be monitored continuously. The
monitors shall be calibrated on an annual basis to meet the following
accuracy specifications: the flow monitor shall be ±5.0%, temperature
monitor shall be ±2.0% at absolute temperature, and pressure monitor
shall be ±5.0 mm Hg;

(2) install, calibrate, maintain, and operate an on-line an-
alyzer capable of determining highly-reactive volatile organic com-
pounds (HRVOC) and other potential constituents, including, but not
limited to, hydrogen, carbon monoxide, oxygen, nitrogen, carbon diox-
ide, methane, and ethane, at least once every 15 minutes. Samples shall
be collected from a location on the main flare header after the knock-
out pot and the addition of any supplementary fuel. Calibration of the
on-line analyzer shall follow the procedures and requirements of Sec-
tion 10.0 of 40 CFR Part 60, Appendix B, Performance Specification
9, as amended through October 17, 2000 (65 FR 61744), except that
the multi-point calibration procedure in Section 10.1 of Performance
Specification 9 shall be performed at least once every calendar quarter
instead of once every month, and the mid-level calibration check proce-
dure in Section 10.2 of Performance Specification 9 shall be performed
at least once every calendar week instead of once every 24 hours. The
calibration gases used for calibration procedures shall be in accordance
with Section 7.1 of Performance Specification 9. Net heating value
of the gas combusted in the flare shall be calculated according to the
equation given in 40 CFR §60.18(f)(3) as amended through October 17,
2000 (65 FR 61744). The samples shall be used to demonstrate con-
tinual compliance with minimum net heating value requirements of 40
CFR §60.18 and the site-wide cap of §115.722 of this title. Pilot gas
shall not be included in the determination of the net heating value;

(3) continuously operate each monitoring system as
required by this section at least 95% of the time when the flare is
operational, averaged over a calendar year;

(4) during any period of monitor downtime of the on-line
analyzer specified in paragraph (2) of this subsection, take one sample
every four hours from a location on the main flare header which is af-
ter both the knock-out pot and the introduction of any supplementary
fuel. For determining the HRVOC concentrations in the flare header
gas, the samples shall be analyzed for the concentrations of HRVOC
according to the procedures in 40 CFR Part 60, Appendix A, Method
18 as amended throughOctober 17, 2000 (65 FR 61744). Samples shall
also be analyzed by American Standard of Testing Materials Standard
D1946-77 to determine other potential major constituents including,
but not limited to, methane, ethane, hydrogen, carbon monoxide, oxy-
gen, nitrogen, and carbon dioxide. Net heating value of the gas com-
busted in the flare shall be calculated according to the equation given
in 40 CFR §60.18(f)(3). During periods of monitor downtime, these
samples shall be used to demonstrate compliance with minimum net
heating value requirements of 40 CFR §60.18 and the site-wide cap of
§115.722 of this title;

(5) every 15 minutes, calculate the net heating value of the
gas combusted in the flare according to the equation given in 40 CFR
§60.18(f)(3). Pilot gas shall not be included in the determination of the
net heating value;

(6) calculate the HRVOC hourly average mass emission
rates from the flare using the data gathered according to paragraphs (1)
- (4) of this subsection, assuming a 98% destruction efficiency when the
flare is in compliance with heating value and exit velocity requirements

of 40 CFR §60.18. During periods when the flare is not in compliance
with the heating value and exit velocity requirements of 40 CFR §60.18,
a destruction efficiency of 93% shall be assumed to calculate HRVOC
mass emission rates;

(7) calculate the actual exit velocity of the flare every 15
minutes based on continuous flow rate, temperature, and pressure mon-
itor data, according to 40 CFR §60.18(f)(4); and

(8) submit for approval by the Engineering Services Team
any minor modifications to these monitoring methods. Monitoring
methods other than those specified in paragraphs (1) and (2) of this
subsection may be used if pre-approved by the Engineering Services
Team and validated by 40 CFR Part 63, Appendix A, Test Method 301
(December 29, 1992).

(e) Flares used solely for abatement of emissions from loading
operations for transport vessels are not required to comply with the
monitoring requirements of subsection (a) of this section, provided the
following requirements are satisfied.

(1) A calorimeter shall be calibrated, installed, operated,
and maintained, in accordance with manufacturer recommendations,
to continuously measure and record the net heating value of the gas
sent to the flare, in British thermal units/standard cubic foot of the gas.

(2) Records of each loading activity aremaintained, includ-
ing, but not limited to:

(A) the type of vessel being loaded;

(B) the start time and the end time for each vessel
loaded;

(C) the compounds loaded, in addition to the com-
pounds loaded immediately previous to the current loading operation,
if the vessel being loaded is not clean;

(D) the quantity of material loaded;

(E) the loading rate in gallons per minute;

(F) the method of loading, such as submerged fill, bot-
tom fill, or splash loading; and

(G) additional parameters as needed for emissions cal-
culations.

(3) The flare’s actual exit velocity for each loading activity
shall be calculated every 15 minutes, based on the maximum loading
rate and the supplemental fuel rate corrected to standard temperature
and pressure and the unobstructed (free) cross-sectional area of the flare
tip, according to 40 CFR §60.18(f)(4).

(4) The HRVOC hourly average mass emission rates from
the flare shall be calculated, using total HRVOC sent to the flare calcu-
lated based on loading emission calculations approved by the commis-
sion, and the speciated composition of the material being sent to the
flare, assuming a 98% destruction efficiency when the flare is in com-
pliance with heating value and exit velocity requirements of 40 CFR
§60.18. During periods when the flare is not in compliance with the
heating value and exit velocity requirements of 40 CFR §60.18, a de-
struction efficiency of 93% shall be assumed to calculate HRVOCmass
emission rates.

§115.726. Recordkeeping and Reporting Requirements.

(a) The owner or operator of each affected flare or vent gas
stream shall submit for review and approval by the Engineering Ser-
vices Team a test plan and a quality assurance plan for the testing re-
quirements and for the monitoring requirements (including installation,
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calibration, operation, and maintenance of continuous emissions mon-
itoring systems) of this division (relating to Vent Gas Control) as fol-
lows:

(1) for flares and vent gas streams existing on or before
June 30, 2004, no later than April 30, 2004; or

(2) for flares/vent gas streams that become subject to the
requirements of this division after June 30, 2004, at least 60 days prior
to being placed in highly-reactive volatile organic compound (HRVOC)
service.

(b) The owner or operator shall maintain a record of the results
of all testing conducted in accordance with §115.725 of this title (re-
lating to Monitoring and Testing Requirements).

(c) The owner or operator of a flare at an account that is subject
to §115.722 of this title (relating to Site-wide Cap and Control Require-
ments) and the continuous monitoring requirements of §115.725(d) or
(e) of this title shall comply with the following recordkeeping require-
ments:

(1) maintain hourly records of the speciated and total
HRVOC emission rates on a pounds-per-hour basis for each affected
flare in order to demonstrate compliance with §115.722 of this title;

(2) maintain records of all monitoring, testing, and calibra-
tions performed in accordance with the provisions of §115.725 of this
title;

(3) maintain records on a weekly basis that detail all correc-
tive actions, and any delay in corrective action, taken by documenting
the dates, reasons, and durations of such occurrences and the estimated
quantity of all HRVOC emissions during such activities;

(4) maintain records of each calculated net heating value of
the gas stream routed to the flare and each calculated exit velocity at
the flare tip, determined in accordance with the provisions of §115.725
of this title; and

(5) maintain all records required in this subsection for five
years and make available for review upon request by authorized rep-
resentatives of the executive director, EPA, or any local air pollution
control agency with jurisdiction.

(d) Records for exemptions shall include the following.

(1) The owner or operator of any account claiming exemp-
tion under §115.727(a) of this title (relating to Exemptions) shall main-
tain records to document that each vent gas stream and each vent routed
to a flare does not exceed 100 parts per million by volume HRVOC at
any time.

(2) The owner or operator of any flare claiming exemption
under §115.727(b) of this title shall maintain records which document
that the HRVOC content of the gas stream that is routed to the flare
does not exceed 5.0% by weight at any time.

(e) The owner or operator of each account subject to §115.722
of this title shall maintain records that update hourly the 24-hour rolling
average HRVOC emissions which include:

(1) cooling tower emissions from cooling towers which are
subject to Division 2 of this subchapter (relating to Cooling Tower Heat
Exchange Systems);

(2) all continuously monitored vent gas and flare emis-
sions; and

(3) the maximum potential emission rate from vent gas
streams and flares which are not continuously monitored.

(f) Retention and availability of records. The owner or opera-
tor shall maintain all records necessary to demonstrate continuous com-
pliance and records of periodic measurements for at least five years and
make them available for review upon request by authorized represen-
tatives of the executive director, EPA, or any local air pollution control
agency with jurisdiction.

§115.727. Exemptions.
(a) Any account for which no gas stream that is routed to a flare

contains 5.0% or greater by weight of highly-reactive volatile organic
compounds (HRVOC) at any time and no vent gas stream that is not
routed to a flare contains more than 100 parts per million by volume
HRVOC at any time is exempt from the requirements of §115.722 of
this title (relating to Site-wide Cap and Control Requirements), with the
exception of the recordkeeping requirements of §115.726(d) and (f) of
this title (relating to Recordkeeping and Reporting Requirements).

(b) Flares that at no time receive a gas stream containing 5.0%
or greater HRVOC are exempt from the continuous monitoring require-
ments of §115.725(d) and (e) of this title (relating to Monitoring and
Testing Requirements) and §115.726(c) of this title. The gas stream di-
rected to the flare shall be treated as a vent gas stream for purposes of
determining compliance with the site-wide cap of §115.722(a) of this
title.

(c) Emissions from scheduled maintenance, startup, or
shutdown activities in compliance with §101.211 of this title (relating
to Scheduled Maintenance, Startup, and Shutdown Reporting and
Recordkeeping Requirements) are exempt from the requirements of
§115.722 of this title.

(d) Emissions from emissions events in compliance with
§101.201 of this title (relating to Emissions Event Reporting and
Recordkeeping Requirements) are exempt from the requirements of
§115.722 of this title.

§115.729. Counties and Compliance Schedules.
Each owner or operator in Brazoria, Chambers, Fort Bend, Galveston,
Harris, Liberty, Montgomery, and Waller Counties shall demonstrate
compliance with the requirements of this division (relating to Vent Gas
Control) in accordance with the following schedule.

(1) Vent gas.

(A) The testing required by §115.725 of this title (relat-
ing to Monitoring and Testing Requirements) shall be completed and
the results submitted to the executive director as soon as practicable,
but no later than June 30, 2004.

(B) The owner or operator shall demonstrate compli-
ance with all other requirements of this division applicable to vent gas
streams as soon as practicable, but no later than April 1, 2006.

(2) Flares. The owner or operator of each flare shall
demonstrate compliance with all sections of this division as soon as
practicable, but no later than December 31, 2004, with the exception
of the site- wide cap in §115.722 of this title (relating to Site-wide
Cap and Control Requirements) for which the owner or operator shall
demonstrate compliance as soon as practicable, but no later than April
1, 2006.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,
2002.
TRD-200208368
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Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 17, 2003
Proposal publication date: June 21, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
DIVISION 2. COOLING TOWER HEAT
EXCHANGE SYSTEMS
30 TAC §§115.760, 115.761, 115.764, 115.766 - 115.769
STATUTORY AUTHORITY
The new sections are adopted under TWC, §5.103, which pro-
vides the commission the authority to adopt rules necessary to
carry out its powers and duties under the TWC; and under THSC,
TCAA, §382.017, concerning Rules, which provides the commis-
sion the authority to adopt rules consistent with the policy and
purposes of the TCAA. The new sections are also adopted un-
der TCAA, §382.011, concerning General Powers and Duties,
which authorizes the commission to control the quality of the
state’s air; §382.012, concerning State Air Control Plan, which
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records of
emissions measurements; §382.034, concerning Research and
Investigations, which authorizes the commission to require any
research it considers advisable and necessary to perform its du-
ties; and §382.051(d), concerning Permitting Authority of Com-
mission; Rules, which authorizes the commission to adopt rules
as necessary to comply with changes in federal law or regula-
tions applicable to permits under Chapter 382; and FCAA, 42
USC, §§7401 et seq.
§115.760. Applicability and Cooling Tower Heat Exchange System
Definitions.

(a) Applicability. Any account with a cooling tower heat ex-
change system in the Houston/Galveston area, as defined in §115.10
of this title (relating to Definitions), which emits or has the potential to
emit a highly-reactive volatile organic compound, as defined in §115.10
of this title, is subject to the requirements of this division (relating to
Cooling Tower Heat Exchange Systems) in addition to the applicable
requirements of any other division in this subchapter or any other sub-
chapter in this chapter.

(b) Definitions. The following term, when used in this divi-
sion, shall have the following meaning, unless the context clearly indi-
cates otherwise. Additional definitions for terms used in this division
are found in §§3.2, 101.1, and 115.10 of this title (relating to Defini-
tions). Cooling tower heat exchange system--Cooling towers, associ-
ated heat exchangers, pumps, and ancillary equipment where water is
used as a cooling medium and the heat from process fluids is trans-
ferred to cooling water. This does not include fin-fan coolers. This
also does not include comfort cooling tower heat exchange systems
(i.e., those which are used exclusively in cooling, heating, ventilation,
and air conditioning systems).

§115.761. Site-wide Cap.

(a) Emissions of highly-reactive volatile organic compounds
at each account subject to this division (relating to Cooling Tower Heat
Exchange Systems) and Division 1 of this subchapter (relating to Vent

Gas Control) are limited to a 24-hour rolling average as specified in
Table 6-2.1, Initial HRVOC Site- Cap Allocations: Harris County, and
Table 6-2.2, Initial HRVOC Site-Cap Allocations: Seven Surrounding
Counties, of the Post-1999 Rate-of-Progress and Attainment Demon-
stration Follow-up SIP for the Houston/Galveston Ozone Nonattain-
ment Area adopted on December 13, 2002.

(b) An owner or operator may not use emission reduction cred-
its or DERC in order to demonstrate compliance with this division.

§115.764. Monitoring Requirements.
(a) The owner or operator of a cooling tower heat exchange

system with a design capacity to circulate 8,000 gallons per minute
(gpm) or greater of cooling water shall:

(1) install, calibrate, operate, and maintain a continuous
flow monitor on each inlet of each cooling tower. Each monitor shall
be calibrated on an annual basis to within ±5.0% accuracy. When the
cooling tower flow monitor is down, flow measurements shall be used
for the most recent 24-hour period in which the flow measurements are
representative of cooling tower operations during monitor downtime;

(2) install, calibrate, operate, and maintain a system to
continuously determine the total strippable volatile organic compound
(VOC) concentration at each inlet of each cooling tower. During
out-of- order periods of the VOC monitor(s), a sample shall be
collected for total VOC analysis according to the Texas Commission
on Environmental Quality (TCEQ) air-stripping method (Appendix P,
TCEQ Sampling Procedures Manual, December 2002). This sample
shall be collected at least three times per calendar week, with an
interval of no less than 36 hours between samples;

(3) continuously operate each monitoring system as
required by this section at least 95% of the time when the cooling
tower is operational, averaged over a calendar year.

(4) determine the speciated strippable VOC concentration
by collecting samples from each inlet of each cooling tower at least
once per month in accordance with appropriate methods in §115.766
of this title (relating to Testing Requirements). For each sample, the
speciated concentration of at least 90% of the total VOC on a mass
basis shall be determined;

(5) if the concentration of total strippable VOC is equal
to or greater than 50 parts per billion by weight (ppbw), collect an
additional sample for strippable VOC speciation in accordance with
§115.766 of this title from each inlet of the affected cooling tower at
least once daily. The additional sampling for speciated strippable VOC
shall continue on a daily basis until the concentration of total strippable
VOC drops below 50 ppbw.

(b) The owner or operator of a cooling tower heat exchange
system with a design capacity to circulate less than 8,000 gpm of cool-
ing water shall:

(1) install, calibrate, operate, and maintain a continuous
flow monitor on each inlet of each cooling tower. Each monitor shall
be calibrated on an annual basis to within ±5.0% accuracy. When the
cooling tower flow monitor is down, flow measurements shall be used
for the most recent 24-hour period in which the flow measurements are
representative of cooling tower operations during monitor downtime;

(2) determine the total strippable VOC concentration by
collecting samples from each inlet of each cooling tower at least twice
per week in accordance with appropriate methods in §115.766 of this
title, with an interval of not less than 48 hours between samples;

(3) each monitoring system shall be operated as required
by this section at least 95% of the time when the cooling tower is op-
erational, averaged over a calendar year;
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(4) determine the speciated strippable VOC concentration
by collecting samples from each inlet of each cooling tower at least
once per month in accordance with appropriate methods in §115.766
of this title. For each sample, the speciated concentration of at least
90% of the total VOC on a mass basis shall be determined; and

(5) if the calculated total strippable VOC concentration is
equal to or greater than 50 ppbw, collect additional samples for strip-
pable VOC analysis, in accordance with §115.766 of this title from each
inlet of the affected cooling tower at least once daily. The additional
speciated strippable VOC sampling shall continue until the concentra-
tion of total strippable VOC drops below 50 ppbw.

(c) The owner or operator of the cooling tower heat exchange
system shall determine the speciated strippable VOC or highly-reac-
tive volatile organic compound (HRVOC) concentration as soon as this
information is available, but no later than 48 hours after the sample(s)
have been collected.

(d) The owner or operator of an affected cooling tower heat ex-
change system shall submit for review and approval by the Engineering
Services Team a quality assurance plan for the installation, calibration,
operation, and maintenance for the monitoring requirements of this di-
vision as follows:

(1) for cooling towers existing on or before June 30, 2004,
no later than April 30, 2004; or

(2) for cooling tower heat exchange systems that become
subject to the requirements of this division after June 30, 2004, at least
60 days prior to being placed inHRVOC service. This plan shall be sub-
mitted prior to initiating a monitoring program to comply with the re-
quirements of subsections (a) and (b) of this section. Additionally, the
plan must define each compound which could potentially leak through
the heat exchanger and therefore directly impact the emissions of the
cooling water system.

§115.766. Testing Requirements.
Compliance with this division (relating to Cooling Tower Heat Ex-
change Systems) shall be determined by applying the following test
methods.

(1) For determining the total strippable volatile organic
compound (VOC) concentration in cooling tower water where a
continuous monitoring system is required, the minimum detection
limit of the continuous monitoring system shall be no more than ten
parts per billion by weight (ppbw) in the cooling tower water. The
continuous monitor shall be calibrated with methane or a VOC which
best represents potential leakage into the cooling tower system and
the emissions from the system. Calibration shall be checked weekly
or more frequently, as necessary, to maintain a monitor drift of less
than 3.0%.

(2) For determining the speciated strippable VOC in cool-
ing water, the samples shall be obtained using the air-stripping method
in Appendix P of the Texas Commission on Environmental Quality
(TCEQ) Sampling Procedures Manual (December 2002). The sam-
ples shall be analyzed according to the procedures in Test Method 18,
40 Code of Federal Regulations (CFR) Part 60, Appendix A, and/or
Method TO-14A, published in "U.S. EPACompendium for Determina-
tion of Toxic Organic Compounds in Ambient Air (1996)," EPA Docu-
ment Number 625/R96/010B. The minimum detection limit of the test-
ing system shall be no more than ten ppbw in the cooling tower water.

(3) Modifications to these test methods or alternative test
methods may be approved by the Engineering Services Team. Test
methods other than those specified in paragraphs (1) and (2) of this
section may be used if validated by 40 CFR Part 63, Appendix A, Test
Method 301 (December 29, 1992).

§115.767. Recordkeeping Requirements.

(a) The owner or operator of any cooling tower heat exchange
system subject to §115.761 of this title (relating to Site-wide Cap) shall
comply with the following recordkeeping requirements:

(1) establish and maintain a process diagram of the cooling
tower heat exchange system, including the locations at which the sys-
tem will be monitored and sampled such that the cooling water is not
exposed to the atmosphere prior to sampling;

(2) maintain records of all monitoring, testing, and cali-
brations performed in accordance with the provisions of §115.764 and
§115.766 of this title (relating to Monitoring Requirements; and Test-
ing Requirements);

(3) maintain hourly records that document the emission
rate in pounds per hour (lb/hr) for each hour for total strippable
volatile organic compounds (VOC), speciated highly-reactive volatile
organic compounds (HRVOC), and total HRVOC from the cooling
water for each cooling tower heat exchange system as required by
§115.764(a) and (b) of this title. The flow rate of the cooling water in
conjunction with the monitored concentration of the total strippable
VOC, speciated HRVOC, or total HRVOC, shall be used to calculate
the respective emission rate in lb/hr.

(4) maintain hourly records on a weekly basis that detail
all corrective actions and any delay in corrective action taken by docu-
menting the dates, reasons, and durations of such occurrences and the
estimated quantity of all HRVOC emissions during such activities; and

(5) update hourly the 24-hour rolling average HRVOC
emissions, including:

(A) vent gas and flare emissions which are subject to
Division 1 of this subchapter (relating to Vent Gas Control); and

(B) the hourly emissions determined in paragraph (3) of
this subsection.

(b) The owner or operator of any cooling tower heat exchange
system claiming exemption under §115.768 of this title (relating to
Exemptions) shall comply with the following recordkeeping require-
ments:

(1) maintain records of the heat exchanger pressure differ-
ential to document continuous compliance with the exemption criteria
of §115.768(1) of this title; or

(2) maintain records of the content of the process side fluid
in each heat exchanger to demonstrate continuous compliance with the
exemption criteria of §115.768(2) of this title.

(c) The owner or operator shall maintain all records necessary
to demonstrate continuous compliance and records of periodic mea-
surements for at least five years and make them available for review
upon request by authorized representatives of the executive director,
EPA, or any local air pollution control agency with jurisdiction.

§115.768. Exemptions.

The following exemptions shall apply.

(1) Any cooling tower heat exchange system in which each
individual heat exchanger is operated with the minimum pressure on
the cooling water side at least five pounds per square inch gauge (psig)
greater than the maximum pressure on the process side, as demon-
strated by continuous pressure monitoring and recording at all heat ex-
changers, is exempt from the requirements of this division (relating
to Cooling Tower Heat Exchange Systems), with the exception of the
recordkeeping requirements of §115.767(b) and (c) of this title (relat-
ing to Recordkeeping Requirements).
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(2) Any cooling tower heat exchange system in which no
individual heat exchanger has highly-reactive volatile organic com-
pounds (HRVOC) in the process side fluid is exempt from the require-
ments of this division, with the exception of the recordkeeping require-
ments of §115.767(b) and (c) of this title.

(3) Any account for which no stream directed to a cool-
ing tower heat exchange system contains 5.0% or greater by weight
HRVOC is exempt from the requirements of §115.761 of this title (re-
lating to Site-wide Cap).

(4) Emissions from emissions events in compliance with
§101.201 of this title (relating to Emissions Event Reporting and
Recordkeeping Requirements) are exempt from the requirements of
§115.761 of this title.

§115.769. Counties and Compliance Schedules.
The owner or operator of each cooling tower heat exchange system
in Brazoria, Chambers, Fort Bend, Galveston, Harris, Liberty, Mont-
gomery, and Waller Counties shall demonstrate compliance with this
division (relating to Cooling Tower Heat Exchange Systems) as soon
as practicable, but no later than December 31, 2004, with the exception
of the site-wide cap in §115.761 of this title (relating to Site-wide Cap)
for which the owner or operator shall demonstrate compliance as soon
as practicable, but no later than April 1, 2006.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,
2002.
TRD-200208369
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 17, 2003
Proposal publication date: June 21, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
DIVISION 3. FUGITIVE EMISSIONS
30 TAC §§115.780 - 115.783, 115.785 - 115.789
STATUTORY AUTHORITY
The new sections are adopted under TWC, §5.103, which pro-
vides the commission the authority to adopt rules necessary to
carry out its powers and duties under the TWC; and under THSC,
TCAA, §382.017, concerning Rules, which provides the commis-
sion the authority to adopt rules consistent with the policy and
purposes of the TCAA. The new sections are also adopted un-
der TCAA, §382.011, concerning General Powers and Duties,
which authorizes the commission to control the quality of the
state’s air; §382.012, concerning State Air Control Plan, which
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records of
emissions measurements; §382.034, concerning Research and
Investigations, which authorizes the commission to require any
research it considers advisable and necessary to perform its du-
ties; and §382.051(d), concerning Permitting Authority of Com-
mission; Rules, which authorizes the commission to adopt rules

as necessary to comply with changes in federal law or regula-
tions applicable to permits under Chapter 382; and FCAA, 42
USC, §§7401 et seq.
§115.780. Applicability.

Any process unit or process within a petroleum refinery; synthetic or-
ganic chemical, polymer, resin, or methyl tert-butyl ether manufactur-
ing process; or natural gas/gasoline processing operation in the Hous-
ton/Galveston area, as defined in §115.10 of this title (relating to Defi-
nitions), in which a highly-reactive volatile organic compound (VOC),
as defined in §115.10 of this title, is a raw material, intermediate, fi-
nal product, or in a waste stream is subject to the requirements of this
division (relating to Fugitive Emissions) in addition to the applicable
requirements of Subchapter D, Division 3 of this chapter (relating to
Fugitive Emission Control in Petroleum Refining, Natural Gas/Gaso-
line Processing, and Petrochemical Processes in Ozone Nonattainment
Areas).

§115.781. General Monitoring and Inspection Requirements.

(a) The owner or operator shall identify the components
of each process unit in highly-reactive volatile organic compound
(HRVOC) service which is subject to this division (relating to Fugitive
Emissions). Such identification must allow for ready identification of
the components, and distinction from any components which are not
subject to this division. Except for connectors, each component shall
be labeled with a unique component identification code. Connectors
are not required to be individually labeled if they are clearly identified
individually in the master components log. The components also must
be identified by one or more of the following methods:

(1) a plant site plan;

(2) color coding;

(3) a written or electronic database;

(4) designation of process unit boundaries;

(5) some form of weatherproof identification; or

(6) process flow diagrams that exhibit sufficient detail to
identify major pieces of equipment, including major process flows to,
from, and within a process unit. Major equipment includes, but is not
limited to, columns, reactors, pumps, compressors, drums, tanks, and
exchangers.

(b) Each component in the process unit must be monitored ac-
cording to the requirements of Subchapter D, Division 3 of this chapter
(relating to Fugitive Emission Control in Petroleum Refining, Natu-
ral Gas/Gasoline Processing, and Petrochemical Processes in Ozone
Nonattainment Areas), except that the following additional require-
ments apply.

(1) The exemptions of §115.357(1) - (9) of this title (relat-
ing to Exemptions) do not apply.

(2) The leak-skip provisions of §115.354(7) and (8) of this
title (relating to Inspection Requirements) do not apply.

(3) The emissions from blind flanges, caps, or plugs at the
end of a pipe or line containing HRVOC; connectors; heat exchanger
heads; sight glasses; meters; gauges; sampling connections; bolted
manways; hatches; agitators; sump covers; junction box vents; covers
and seals on volatile organic compound (VOC) water separators; and
process drains shall be monitored each calendar quarter (with a hydro-
carbon gas analyzer).

(4) All components for which a repair attempt was made
during a shutdown shall be monitored (with a hydrocarbon gas ana-
lyzer) and inspected for leaks within 30 days or at the next monitoring
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period, whichever occurs first, after startup is completed following the
shutdown.

(5) All process drains equipped with water seal controls, as
defined in §115.140 of this title (relating to Industrial Wastewater Defi-
nitions), shall be inspected weekly to ensure that the water seal controls
are effective in preventing ventilation, except that daily inspections are
required for those seals that have failed three or more inspections in
any 12-month period. Upon request by the executive director, EPA, or
any local programwith jurisdiction, the owner or operator shall demon-
strate (e.g., by visual inspection or smoke test) that the water seal con-
trols are properly designed and restrict ventilation.

(6) All process drains not equipped with water seal controls
shall be inspected monthly to ensure that all gaskets, caps, and/or plugs
are in place and that there are no gaps, cracks, or other holes in the
gaskets, caps, and/or plugs. In addition, all caps and plugs shall be
inspected monthly to ensure that they are tightly-fitting.

(7) An unsafe-to-monitor or difficult-to-monitor com-
ponent for which quarterly monitoring is specified may instead be
monitored annually.

(A) An unsafe-to-monitor component is a component
that the owner or operator determines is unsafe to monitor because
monitoring personnel would be exposed to an immediate danger as a
consequence of conducting quarterly monitoring. Components which
are unsafe to monitor shall be identified in a list made available upon
request. For components in light liquid or heavy liquid service, inert
gas or hydraulic testing shall be conducted at normal operating tem-
perature and pressure to assure in-place leak-free performance before
each startup of the process unit where the unsafe-to-monitor compo-
nent is located. Inert gas or hydraulic testing is not required more than
four times per year or more than once a month if the unsafe-to-monitor
component has not been found to leak in the 12 consecutive months
preceding startup. Leak-free performance shall be evaluated by audio
and visual inspections in concert with ability to hold operating pressure
for hydraulic testing and soap bubble screening for gas testing.

(B) A difficult-to-monitor component is a component
that cannot be inspected without elevating the monitoring personnel
more than two meters above a permanent support surface.

(8) All pressure relief valves in gaseous service which are
not vented to a closed-vent system shall be monitored each calendar
quarter (with a hydrocarbon gas analyzer) .

(9) A leak is defined as a screening concentration greater
than 500 parts per million by volume (ppmv) above background as
methane for all components.

(10) Monitored screening concentrations must be recorded
for each component in gaseous or light liquid service. Notations such
as "pegged," "off scale," "leaking," "not leaking," or "below leak defini-
tion" may not be substituted for hydrocarbon gas analyzer results. For
readings that are higher than the upper end of the scale (i.e., pegged)
even when using the highest scale setting or a dilution probe, record a
default pegged value of 100,000 parts per million by volume.

(c) Pumps, compressors, and agitators must be:

(1) inspected visually each calendar week for liquid drip-
ping from the seals; or

(2) equipped with an alarm that alerts the operator of a leak.

(d) If securing the bypass line valve in the closed position to
comply with §115.783(1)(B) of this title (relating to Equipment Stan-
dards), the seal or closure mechanism must be visually inspected to en-
sure the valve is maintained in the closed position and the vent stream
is not diverted through the bypass line:

(1) on a monthly basis; and

(2) after any maintenance activity that requires the seal to
be broken.

(e) Any pressure relief device which has vented to the atmos-
phere shall be monitored (with a hydrocarbon gas analyzer) and in-
spectedwithin 24 hours after actuation and the results reported in accor-
dance with §115.786 of this title (relating to Recordkeeping Require-
ments).

(f) As an alternative to the requirements of subsection (b)(3)
of this section for connectors, bolted manways, heat exchanger heads,
hatches, and sump covers, the owner or operator may elect to monitor
all of these components in a process unit by April 1, 2006 and then
conduct subsequent monitoring at the following frequencies:

(1) once per year (i.e., 12-month period), if the percent
leaking connectors, bolted manways, heat exchanger heads, hatches,
and sump covers in the process unit was 0.5% or greater during the last
required annual or biennial monitoring period;

(2) once every two years, if the percent leaking connectors,
bolted manways, heat exchanger heads, hatches, and sump covers was
less than 0.5% during the last required monitoring period. An owner or
operator may comply with this paragraph by monitoring at least 40% of
the components in the first year and the remainder of the components
in the second year. The percent leaking connectors, bolted manways,
heat exchanger heads, hatches, and sump covers will be calculated for
the total of all monitoring performed during the two-year period;

(3) if the owner or operator of a process unit in a biennial
leak detection and repair program calculates less than 0.5% leaking
connectors, bolted manways, heat exchanger heads, hatches, and sump
covers from the two-year monitoring period, the owner or operator may
monitor the components one time every four years. An owner or opera-
tor may comply with the requirements of this paragraph by monitoring
at least 20% of the components each year until all connectors, bolted
manways, heat exchanger heads, hatches, and sump covers have been
monitored within four years;

(4) if a process unit complying with the requirements of
paragraph (3) of this subsection using a four-year monitoring interval
program has greater than or equal to 0.5% but less than 1.0% leaking
connectors, bolted manways, heat exchanger heads, hatches, and sump
covers, the owner or operator shall increase the monitoring frequency
to one time every two years. An owner or operator may comply with
the requirements of this paragraph by monitoring at least 40% of the
components in the first year and the remainder of the components in
the second year. The owner or operator may again elect to use the
provisions of paragraph (3) of this subsection when the percent leaking
components decreases to less than 0.5%;

(5) if a process unit complying with requirements of para-
graph (3) of this subsection using a four-year monitoring interval pro-
gram has greater than or equal to 1.0% but less than 2.0% leaking
connectors, bolted manways, heat exchanger heads, hatches, and sump
covers, the owner or operator shall increase the monitoring frequency
to one time per year. The owner or operator may again elect to use the
provisions of paragraph (3) of this subsection when the percent leaking
components decreases to less than 0.5%; and
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(6) if a process unit complying with requirements of para-
graph (3) of this subsection using a four-year monitoring interval pro-
gram has 2.0% or greater leaking connectors, bolted manways, heat ex-
changer heads, hatches, and sump covers, the owner or operator shall
increase the monitoring frequency to quarterly. The owner or operator
may again elect to use the provisions of paragraph (3) of this subsection
when the percent leaking components decreases to less than 0.5%.

§115.782. Procedures and Schedule for Leak Repair and Follow-up.

(a) Tagging. Upon the detection or designation of a leaking
component, a weatherproof and readily visible tag, bearing the compo-
nent identification and the date the leak was detected, must be affixed
to the leaking component. The tag must remain in place until the leak-
ing component is repaired.

(b) General rule - time to repair.

(1) For leaks detected over 10,000 parts per million by vol-
ume (ppmv), a first attempt at repairing the leaking component shall be
made no later than one business day after the leak is detected, and the
component shall be repaired no later than seven calendar days after the
leak is detected.

(2) For all other leaks, a first attempt at repairing the leak-
ing component shall be made no later than five calendar days after the
leak is detected, and the component shall be repaired no later than 15
calendar days after the leak is detected.

(c) Delay of repair.

(1) For all components (except valves which are specified
in paragraph (2) of this subsection), repair may be delayed beyond the
period designated in subsection (b) of this section for any of the fol-
lowing reasons:

(A) the component is isolated from the process and does
not remain in highly- reactive volatile organic compound (HRVOC)
service;

(B) if the repair of a component within seven or 15 days
(as specified in subsection (b) of this section) after the leak is detected
would require a process unit shutdown which would create more emis-
sions than the repair would eliminate, the repair may be delayed until
the next shutdown, provided that:

(i) the owner or operator complies with the
requirements of §115.352(2)(A) of this title (relating to Control
Requirements); and

(ii) repair or replacement of the component occurs
at the next shutdown. The executive director, at his discretion, may
require an early process unit shutdown, or other appropriate action,
based on the number and severity of leaks awaiting a shutdown; or

(C) the components are pumps, compressors, or agita-
tors, and:

(i) repair requires replacing the existing seal design
with:

(I) a dual mechanical seal system that includes a
barrier fluid system;

(II) a system that is designed with no externally
actuated shaft penetrating the housing; or

(III) a closed-vent system and control device that
meets the requirements of §115.783 of this title (relating to Equipment
Standards); and

(ii) repair is completed as soon as practicable, but
not later than six months after the leak was detected.

(2) For valves which are not pressure relief valves or au-
tomatic control valves, repair may only be delayed beyond the period
designated in subsection (b) of this section if:

(A) repair or replacement of these valves occurs at the
next scheduled process unit shutdown; and

(i) the owner or operator has undertaken "extraordi-
nary efforts" to repair the leaking valve. For purposes of this subpara-
graph, "extraordinary efforts" is defined as nonroutine repair methods
(e.g., sealant injection) or utilization of a closed-vent system to capture
and control the leaks by at least 90%. For leaks detected over 10,000
ppmv, extraordinary efforts shall be undertaken within seven days of
the valve being placed on the shutdown list; however, the owner or op-
erator may keep the leaking valve on the shutdown list only after two
unsuccessful attempts to repair a leaking valve through extraordinary
efforts, provided that the second extraordinary effort attempt is made
within 15 days of the first extraordinary effort attempt. For all other
leaks, extraordinary efforts shall be undertaken within 15 days of the
valve being placed on the shutdown list, and a second extraordinary ef-
fort attempt is not required; or

(ii) the owner or operator maintains, and makes
available upon request, documentation to authorized representatives
of EPA, the executive director, and any local air pollution control
agency having jurisdiction which demonstrates that there is a safety,
mechanical, or major environmental concern posed by repairing the
leak by using "extraordinary efforts"; or

(B) the valve is isolated from the process and does not
remain in HRVOC service.

§115.783. Equipment Standards.

The following equipment standards shall apply.

(1) Closed-vent systems containing bypass lines (exclud-
ing low-leg drains, high-point bleeds, analyzer vents, open-ended
valves or lines, and pressure relief valves needed for safety purposes)
that could divert a vent stream away from the control device and to the
atmosphere, must have either:

(A) a flow indicator that determines whether vent
stream flow is present in the bypass line at least once every 15
minutes; or

(B) the bypass line valve secured in the closed position
with a car-seal or a lock-and-key type configuration.

(2) Whenever volatile organic compound (VOC) emissions
are vented to a closed-vent system, control device, or recovery device
used to comply with the provisions of this chapter, such system or con-
trol device must be operating properly.

(A) Recovery devices (e.g., condensers and absorbers)
used to comply with this paragraph must be designed and operated to
recover the VOC emissions vented to them with an efficiency of 95%
or greater.

(B) Flares used to comply with this paragraph must
meet the requirements of:

(i) Division 1 of this subchapter (relating toVent Gas
Control); and

(ii) 40 Code of Federal Regulations §60.18(b) or
§63.11(b).

(C) All other control devices used to comply with this
paragraph must reduce VOC emissions with a control efficiency of at
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least 98% or to a VOC concentration of no more than 20 parts per mil-
lion by volume (on a dry basis corrected to 3.0% oxygen for combustion
devices).

(3) Each pressure relief valve in gaseous HRVOC service
that vents to atmosphere which is installed in series with a rupture disk,
pin, second relief valve, or other similar leak-tight pressure relief com-
ponent, shall be equipped with a pressure sensing device or an equiv-
alent device or system between the pressure relief valve and the other
pressure relief component to monitor for leakage past the first compo-
nent. When leakage is detected past the first component, that compo-
nent shall be repaired or replaced as soon as practicable, but no later
than 30 calendar days after the failure is detected.

(4) Pumps, compressors, and agitators installed on or after
July 1, 2003 shall be equipped with a shaft sealing system that prevents
or detects emissions of VOC from the seal.

(A) Acceptable shaft sealing systems include:

(i) seals equipped with piping capable of transport-
ing any leakage from the seal(s) back to the process;

(ii) seals with a closed-vent system capable of trans-
porting to a control device any leakage from the seal or seals;

(iii) dual pump seals with a heavy liquid or non-
VOC barrier fluid or gas at higher pressure than process pressure; and

(iv) seals with an automatic seal failure detection
and alarm system.

(B) The executive director may approve shaft sealing
systems different from those specified in subparagraph (A) of this para-
graph. The executive director:

(i) shall consider on a case-by-case basis the techno-
logical circumstances of the individual pump, compressor, or agitator;

(ii) must determine that the alternative shaft sealing
systemwill result in the lowest emissions level that the pump, compres-
sor, or agitator is capable of meeting after the application of best avail-
able control technology before approving the alternative shaft sealing
system; and

(iii) is the Engineering Services Team, Office of
Compliance and Enforcement, for purposes of this section.

(C) Any owner or operator affected by the executive di-
rector’s decision to deny a request for approval of an alternative shaft
sealing system may file a motion to overturn the executive director’s
decision. The requirements of §50.139 of this title (relating to Motion
to Overturn Executive Director’s Decision) apply. Executive director
approval does not necessarily constitute satisfaction of all federal re-
quirements nor eliminate the need for approval by EPA in cases where
specified criteria for determining equivalency have not been clearly
identified in this section.

(5) The following equipment standards shall apply to
process drains.

(A) If water seal controls, as defined in §115.140 (relat-
ing to Industrial Wastewater Definitions), are used:

(i) the only acceptable alternative to water as the
sealing liquid in a water seal is the use of ethylene glycol, propylene
glycol, or other low vapor pressure antifreeze, which may be used
only during the period of November through February; and

(ii) as an alternative to the weekly water seal inspec-
tions of §115.781(b)(5) of this title (relating to General Monitoring and

Inspection Requirements), the owner or operator may choose to equip
the process drain with:

(I) an alarm that alerts the operator if the water
level in the vertical leg of the drain falls below 50% of the maximum
level, and a device that continuously records the status of the water level
alarm, including the time period for which the alarm has been activated;
or

(II) a flow-monitoring device indicating either
positive flow from a main to a branch water line supplying a trap
or water being continuously dripped into the trap; and a device that
continuously records the status of water flow into the trap.

(B) For process drains not equipped with water seal
controls, the process drain shall be equipped with:

(i) a gasketed seal; or

(ii) a tightly-fitting cap or plug.

§115.785. Testing Requirements.

The owner or operator shall perform testing to demonstrate compliance
with §115.783(2) of this title (relating to Equipment Standards) using
the test methods specified in §115.125 of this title (relating to Test-
ing Requirements). The owner or operator is responsible for providing
testing facilities and conducting the sampling and testing operations at
its expense.

(1) The appropriate regional office shall be contacted as
soon as testing is scheduled, but not less than 45 days prior to test-
ing to schedule a pretest meeting. The notice shall include:

(A) the date for pretest meeting;

(B) the date the testing will occur;

(C) the name of the firm conducting testing;

(D) the type of testing equipment to be used; and

(E) the method or procedure to be used in testing.

(2) The purpose of the pretest meeting is to review the nec-
essary sampling and testing procedures, to provide the proper data
forms for recording pertinent data, and to review the format procedures
for submitting the test reports.

(3) A written proposed description of any minor test
method modifications allowed under §115.125(4) of this title shall be
made available to the regional office before the pretest meeting. The
regional director or the manager of the Engineering Services Team,
Office of Compliance and Enforcement, will approve or disapprove of
any deviation from specified sampling procedures.

(4) Performance tests shall be conducted under such condi-
tions as the executive director specifies to the owner or operator based
on representative performance (i.e., performance based on normal op-
erating conditions) of the affected source.

(5) Early testing conducted before December 31, 2002may
be used to demonstrate compliance with the standards specified in this
division (relating to Fugitive Emissions), if the owner or operator of an
affected source demonstrates to the satisfaction of the executive direc-
tor that the prior compliance testing meets the requirements of para-
graphs (1) - (4) of this section. For early testing, the compliance stack
test report required by paragraph (6) of this section shall be as complete
as necessary to demonstrate to the executive director that the stack test
was valid and the source has complied with the rule. The executive
director reserves the right to request compliance testing or monitoring
system performance evaluation at any time.
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(6) The owner or operator shall furnish the Office of Com-
pliance and Enforcement, the appropriate regional office, and any local
air pollution control agency having jurisdiction a copy of the final sam-
pling report within 60 days after sampling is completed. The stack test
report shall meet the requirements of §115.725(f) of this title (relating
to Monitoring and Testing Requirements).

§115.786. Recordkeeping Requirements.

(a) If using a flow indicator to comply with §115.783(1)(A) of
this title (relating to Equipment Standards), the owner or operator shall:

(1) maintain hourly records of whether the flow indicator
was operating and whether a diversion was detected at any time during
the hour; and

(2) record all periods when:

(A) the vent stream is diverted from the control stream;
or

(B) the flow indicator is not operating.

(b) If securing the bypass line valve in the closed position to
comply with §115.783(1)(B) of this title, the owner or operator shall:

(1) maintain a record of the dates that the monthly visual
inspection of the seal or closure mechanism has been performed;

(2) record the date and time of all periods when:

(A) the seal mechanism is broken;

(B) the bypass line valve position has changed; or

(C) the key for a lock-and-key type lock has been
checked out; and

(3) maintain a record of each time the bypass line valve was
opened, including:

(A) the date and time the valve was opened;

(B) the date and time the valve was closed;

(C) the reason(s) the valve was opened;

(D) the flow through the valve; and

(E) the resulting speciated emissions, including the ba-
sis for the emissions estimate.

(c) Records of all non-repairable components subject to
§115.782(e) of this title (relating to Procedures and Schedule for
Leak Repair and Follow-up) shall be maintained and submitted
semiannually to the Office of Compliance and Enforcement, the
appropriate regional office, and any local air pollution control agency
having jurisdiction. The report shall contain:

(1) the component identification code;

(2) the component type;

(3) the leak concentration measurement and date;

(4) the date of the last process unit turnaround; and

(5) the total number of non-repairable components await-
ing repair or replacement.

(d) The owner or operator shall maintain records in accordance
with §115.356 of this title (relating to Monitoring and Recordkeeping
Requirements), including records identifying and justifying each ex-
emption claimed exempt under §115.787 of this title (relating to Ex-
emptions).

(e) The owner or operator shall maintain all records for at least
five years and make them available for review upon request by autho-
rized representatives of the executive director, EPA, or local air pollu-
tion control agencies with jurisdiction.

§115.787. Exemptions.
(a) Components which contact a process fluid that contains

less than 5.0% highly-reactive volatile organic compounds by weight
on an annual average basis are exempt from the requirements of this
division (relating to Fugitive Emissions), except for §115.786(d) and
(e) of this title (relating to Recordkeeping Requirements).

(b) The following are exempt from the shaft sealing system
requirements of §115.783(4) of this title (relating to Equipment Stan-
dards):

(1) submerged pumps or sealless pumps (e.g., diaphragm,
canned, or magnetic-driven pumps); and

(2) pumps, compressors, and agitators installed before July
1, 2003.

(c) The following components are exempt from the require-
ments of this division:

(1) conservation vents or other devices on atmospheric
storage tanks that are actuated either by a vacuum or a pressure of no
more than 2.5 pounds per square inch gauge (psig);

(2) components in continuous vacuum service;

(3) valves that are not externally regulated (such as in-line
check valves);

(4) plant sites covered by a single account number with less
than 250 components in volatile organic compounds (VOC) service;

(5) components which are insulated, making them inacces-
sible to monitoring with an hydrocarbon gas analyzer; and

(6) sampling connection systems which are in compliance
with 40 Code of Federal Regulations §63.166(a) and (b).

(d) All pumps and compressors which are equipped with a
shaft sealing system that prevents or detects emissions of VOC from the
seal are exempt from the monitoring requirement of §115.781(b) and
(c) of this title (relating to General Monitoring and Inspection Require-
ments). These seal systems may include, but are not limited to, dual
pump seals with barrier fluid at higher pressure than process pressure,
seals degassing to vent control systems kept in good working order, or
seals equipped with an automatic seal failure detection and alarm sys-
tem. Submerged pumps or sealless pumps (including, but not limited
to, diaphragm, canned, or magnetic driven pumps) may be used to sat-
isfy the requirements of this subsection.

(e) Each pressure relief valve equipped with a rupture disk is
exempt from the requirements of §115.781(b)(8) of this title, provided
that the pressure relief valve complies with §115.783(3) of this title.

(f) Valves rated greater than 10,000 psig are exempt from the
requirements of §115.781(b) of this title.

§115.788. Audit Provisions.
(a) At least once every two calendar years, the owner or

operator of the petroleum refinery; synthetic organic chemical,
polymer, resin, or methyl tert-butyl ether manufacturing process; or
natural gas/gasoline processing operation shall retain the services of
an independent third-party organization to conduct an audit of each
process unit subject to this division (relating to Fugitive Emissions),
including:

(1) all components which:
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(A) were not tagged, but which should have been
tagged; or

(B) were not included in the list of components to be
monitored (with a hydrocarbon gas analyzer) or visually inspected, but
which should have been included on that list;

(2) the leak/no-leak status and measured volatile organic
compound (VOC) concentration for all components for which monitor-
ing (with a hydrocarbon gas analyzer) or visual inspection is required
that monitoring period, as follows:

(A) the monitoring/inspection audit shall begin when
the owner or operator’s contracted or usual monitoring service begins
monitoring components for that monitoring period;

(B) the following graph shall be used to determine the
number of components required to be monitored in the audit out of the
total number of components in each process unit which are required to
be monitored by §115.781 of this title (relating to General Monitoring
and Inspection Requirements), based on an average of the most recent
four quarters; and
Figure: 30 TAC §115.788(a)(2)(B)

(C) the audit shall not include components which were
included in either of the most recent two audits, unless unavoidable
due to the shutdown of process units not included in either of the most
recent two audits, or for other reasons agreed upon in advance by the
appropriate regional office and any local air pollution control agency
having jurisdiction; and

(3) all data generated by monitoring technicians in the pre-
vious quarter. This shall include:

(A) a review of the number of components monitored
per technician;

(B) a review of the time between monitoring events;

(C) identification of abnormal data patterns; and

(D) identification of any discrepancies between the data
in the electronic database required by §115.356(2) of this title (relating
to Monitoring and Recordkeeping Requirements) and the data in the
datalogger and/or field notes of §115.354(10)(A) and (B) of this title
(relating to Inspection Requirements), respectively.

(b) For purposes of this section, independent third-party
organization means an organization in which the owner or operator
(including any subsidiary, parent company, sister company, or joint
venture) of the petroleum refinery; synthetic organic chemical,
polymer, resin, or methyl tert-butyl ether manufacturing process; or
natural gas/gasoline processing operation has no ownership or other
financial interest. If the owner or operator’s routine monitoring is
done by a contractor rather than by in-house monitoring, then the
independent third-party organization must be a different contractor
from that ordinarily used for those services.

(c) The owner or operator shall submit notification to the ap-
propriate regional office and any local air pollution control agency hav-
ing jurisdiction as follows:

(1) verbal notification of the date that the independent
third-party organization is scheduled to begin the audit at least 30 days
prior to such date; and

(2) written notification within 15 days after the audit is
completed.

(d) The owner or operator shall furnish the Office of Compli-
ance and Enforcement, the appropriate regional office, and any local
air pollution control agency having jurisdiction a copy of the results of

each audit authored by the independent third-party organization within
30 days after completion of the audit, including:

(1) the number of components which were not tagged, but
which should have been tagged;

(2) the number of components which were not included in
the list of components to be monitored (with a hydrocarbon gas ana-
lyzer) or visually inspected, but which should have been included on
that list;

(3) the number of components monitored, the number of
leaking components, and the percentage of leaking components iden-
tified by the independent third-party organization and by the owner or
operator’s contracted or usual monitoring service in each of the follow-
ing categories:

(A) valves (excluding pressure relief valves);

(B) pressure relief valves;

(C) pumps;

(D) compressors; and

(E) connectors; and

(4) a summary of the independent third-party organi-
zation’s review of all data generated by monitoring technicians in
the previous quarter by the owner or operator’s contracted or usual
monitoring service for each of the following categories:

(A) the number of components monitored per techni-
cian;

(B) the time between monitoring events, including
identification of specific instances in which a monitoring technician
recorded data faster than was physically possible due to the hydro-
carbon gas analyzer response time and/or the time required for the
technician to move to the next component; and

(C) identification of abnormal data patterns.

(e) Authorized representatives of the executive director, EPA,
or any local air pollution control agency with jurisdiction may conduct
an audit of the owner or operator’s leak detection and repair program.

(f) In lieu of complying with subsections (a) - (d) of this sec-
tion, an owner or operator may request approval from the executive
director of an alternative method which demonstrates equivalency with
the independent third-party audit, provided that the request:

(1) includes a detailed explanation of how the equivalency
will be demonstrated, including the appropriate recordkeeping and re-
porting requirements that will be implemented which are sufficient to
demonstrate compliance with the alternative method; and

(2) demonstrates that it is a replicable procedure and details
how the equivalency will be demonstrated.

§115.789. Counties and Compliance Schedules.

The owner or operator of each petroleum refinery; synthetic organic
chemical, polymer, resin, or methyl tert-butyl ether manufacturing
process; or natural gas/gasoline processing operation in Brazoria,
Chambers, Fort Bend, Galveston, Harris, Liberty, Montgomery, and
Waller Counties shall demonstrate compliance with the requirements
of this division (relating to Fugitive Emissions) in accordance with the
following schedule.

(1) The initial monitoring of all components for which
monitoring is required under this division, but which are not required
to be monitored under Subchapter D, Division 3 of this chapter
(relating to Fugitive Emission Control in Petroleum Refining, Natural
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Gas/Gasoline Processing, and Petrochemical Processes in Ozone
Nonattainment Areas), shall occur as soon as practicable, but no later
than December 31, 2003.

(2) All equipment upgrades required by §115.783 of this
title (relating to Equipment Standards) must be made as soon as prac-
ticable, but no later than December 31, 2003.

(3) The initial independent third-party audit required by
§115.788 of this title (relating to Audit Provisions) shall be completed
and the results of the audit submitted to the executive director as soon
as practicable, but no later than December 31, 2004.

(4) The testing required by §115.785 of this title (relating
to Testing Requirements) shall be conducted as soon as practicable, but
no later than December 31, 2003.

(5) Compliance with the recordkeeping required by
§115.786 of this title (relating to Recordkeeping Requirements) shall
be implemented and made available upon request to authorized rep-
resentatives of the executive director, EPA, or any local air pollution
control agency having jurisdiction as soon as practicable, but no later
than December 31, 2003.

(6) The initial monitoring of pump seals and compressor
seals using a leak definition of 500 parts per million by volume, as
required by §115.781(b)(9) of this title (relating to General Monitoring
and Inspection Requirements), shall begin as soon as practicable, but
no later than December 31, 2003.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,
2002.
TRD-200208370
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 17, 2003
Proposal publication date: June 21, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
CHAPTER 116. CONTROL OF AIR
POLLUTION BY PERMITS FOR NEW
CONSTRUCTION OR MODIFICATION
SUBCHAPTER B. NEW SOURCE REVIEW
PERMITS
DIVISION 1. PERMIT APPLICATION
30 TAC §116.112
The Texas Commission on Environmental Quality (commission)
adopts an amendment to 116.112. Section 116.112 is adopted
with change to the proposed text as published in the September
27, 2002 issue of the Texas Register (27 TexReg 9106). The
amended section will be submitted to the United States Environ-
mental Protection Agency (EPA) as a revision to the state imple-
mentation plan.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULE

The amendment implements House Bill (HB) 2912, §5.07, 77th
Legislature, 2001. HB 2912, §5.07 amended Texas Health and
Safety Code (THSC) to add new §382.065, which requires the
commission, by rule, to restrict the location or operation of new
concrete crushing facilities.
SECTION DISCUSSION
The amendment to §116.112, Distance Limitations, adds a new
paragraph (3) to require all equipment associated with a concrete
crushing facility to be located or operated at least 440 yards from
any building used as a single or multi-family residence, school,
or place of worship. The rule is meant to prohibit location or op-
eration. If the crusher is subject to this rule, it cannot be located
within 440 yards of a single or multi-family residence, school, or
place of worship, regardless of whether the crusher is operating.
The distance limitation does not apply to existing concrete crush-
ing facilities. An existing facility is one which was authorized as
of September 1, 2001 (the effective date of the legislation), and
actually located or operating at the site as of that date. An ex-
isting facility does not include a concrete crushing facility autho-
rized as of September 1, 2001, but not located or operating at
the site as of that date. On November 2, 2001, the commission
requested an opinion from the attorney general concerning the
interpretation of the term "existing facility" in THSC, §382.065(b).
The opinion (Attorney General Opinion No. JC-0493) states that
". . . an ’existing’ facility is a facility actually located at a site on
September 1, 2001, and not merely a proposed facility that has
not become a tangible entity." The opinion further states that the
dictionary definition of "existing" is consistent with the use of "ex-
isting" elsewhere in THSC, Chapter 382. The opinion notes that
under THSC, §382.051(a)(1), the commission may issue a per-
mit "to construct a new facility or modify an existing facility. The
distinction between construction of a ’new facility’ and modifica-
tion of an ’existing facility’ shows that an ’existing facility’ is to be
contrasted with one that has not yet been built." The rule’s defini-
tion of "existing" is consistent with the attorney general opinion.
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the adopted rule in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rule does not meet the
definition of a "major environmental rule." Major environmental
rule means a rule, the specific intent of which is to protect the
environment or reduce risks to human health from environmen-
tal exposure, and that may adversely affect in a material way
the economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state. The adopted amendment establishes a
minimum separation distance between concrete crushers and
any building used as a single or multi-family residence, school,
or place of worship. The adopted rule does not impose any
other restriction or control on any facility.
In addition, Texas Government Code, §2001.0225, only applies
to a major environmental rule, the result of which is to: 1) ex-
ceed a standard set by federal law, unless the rule is specifi-
cally required by state law; 2) exceed an express requirement of
state law, unless the rule is specifically required by federal law;
3) exceed a requirement of a delegation agreement or contract
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or
4) adopt a rule solely under the general powers of the agency
instead of under a specific state law. The adopted amendment
to §116.112 is not subject to the regulatory analysis provisions
of §2001.0225(b), because the rule does not meet any of the
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four applicability requirements. Specifically, the amended sec-
tion would implement the requirements of THSC, Texas Clean
Air Act (TCAA), §382.065.
TAKINGS IMPACT ASSESSMENT
The commission completed a takings impact assessment for the
adopted rule. Promulgation and enforcement of the rule will not
burden private real property. The amended section will not affect
private property in a manner which restricts or limits an owner’s
right to the property that would otherwise exist in the absence of
a governmental action. The amendment to §116.112 is specifi-
cally adopted to implement the requirements of TCAA, §382.065.
Therefore, the adopted rule does not constitute a taking under
Texas Government Code, Chapter 2007.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission reviewed the rulemaking and found that the
adoption is a rulemaking identified in Coastal Coordination Act
Implementation Rules, 31 TAC §505.11, and therefore, will re-
quire that applicable goals and policies of the Texas Coastal
Management Program (CMP) be considered during the rulemak-
ing process.
The commission’s consistency determination for the adopted
rule in accordance with 31 TAC §505.22 found that the rule-
making is consistent with the applicable CMP goal to protect
and preserve the quality and values of coastal natural resource
areas (31 TAC §501.12(1)) and the policy which requires
that the commission protect air quality in coastal areas (31
TAC §501.14(q)). The amendment establishes a minimum
separation distance between concrete crushing facilities and
any building used as a single or multi-family residence, school,
or place of worship. The rulemaking does not authorize any
new air emissions and will potentially increase environmental
protection through the establishment of a minimum distance
between concrete crushers and any building used as a single or
multi-family residence, school, or place of worship. Therefore,
the rulemaking is consistent with the CMP.
EFFECT ON SITES SUBJECT TO THE FEDERALOPERATING
PERMITS PROGRAM
Because Chapter 116 contains applicable requirements under
30 TAC Chapter 122, Federal Operating Permits, owners or
operators subject to the Federal Operating Permit Program
must, consistent with the revision process in Chapter 122,
revise their operating permit to include the revised Chapter 116
requirements for each emission unit affected by the revisions to
Chapter 116 at their site.
PUBLIC COMMENT
The commission conducted a public hearing on October 21,
2002 on the proposed rule. During the public comment period
which closed on October 28, 2002, the commission received
written comments from the EPA, Southern Crushed Concrete,
Inc. (SCC), and Bracewell Patterson, LLP on behalf of Jobe
Concrete Products, Inc. (Jobe). EPA supported the amend-
ment, and SCC and Jobe opposed including stockpiles within
the distance limitation of the amendment.
RESPONSE TO COMMENTS
Jobe commented that stockpiles are not included in the definition
of "facility" as they are not structures, devices, items, or enclo-
sures. Jobe also stated that in THSC, §382.058(c) and 30 TAC
§106.142, Rock Crushers, the commission simply uses the word

"plant." For these reasons Jobe requested that the commission
not include stockpiles within the distance restriction and stated
that this would more accurately reflect legislative intent.
SCC opposed the inclusion of stockpiles under the distance re-
striction and commented that stockpiles in their normal state
have a 6% to 8% moisture content with particles of a size that
cannot become airborne. SCC also stated that the inclusion of
stockpiles with the 440-yard distance restriction would require
that concrete crushing operations be located on a square 198
acre parcel of land in order to meet the restriction.
The commission has changed the rule in response to these com-
ments. The commission disagrees with SCC that the particles in
the stockpiles cannot become airborne. The stockpiles are gen-
erally composed of concrete demolition debris which will con-
tain fine dust, and the handling of this debris during transport to
the crushing equipment will entrain that dust. In response to the
comments from Jobe, the commission has revised the rule to ex-
clude stockpiles from the 440- yard distance restriction. This rule
is meant to implement THSC, §382.065, which uses the term "fa-
cility." A stockpile by itself is not a facility, and for consistency with
THSC, §382.065 and the THSC definition of "facility," the rule is
being changed to remove the reference to stockpiles.
STATUTORY AUTHORITY
The amendment is adopted under Texas Water Code (TWC),
§5.103, concerning Rules, which authorizes the commission to
adopt rules necessary to carry out its powers and duties under
TWC; TCAA, §382.011, concerning General Powers and Duties,
which authorizes the commission to control the quality of the
state’s air; TCAA, §382.012, concerning State Air Control Plan,
which authorizes the commission to prepare and develop a com-
prehensive plan for proper control of the state’s air; and TCAA,
§382.017, concerning Rules, which authorizes the commission
to adopt rules consistent with the policy and purposes of the
TCAA. The amendment is also adopted under TCAA, §382.065,
concerning Certain Locations for Concrete Crushing Facility Pro-
hibited, which requires the commission to prohibit by rule the lo-
cation or operation of a new concrete crushing facility within 440
yards of any residence, school, or place of worship.
§116.112. Distance Limitations.

The following facilities must satisfy the following distance criteria.

(1) Lead smelters. New lead smelting plants shall be lo-
cated at least 3,000 feet from any individual’s residence where lead
smelting operations have not been conducted before August 31, 1987.
This subsection does not apply to:

(A) a modification of a lead smelting plant in operation
on or before August 31, 1987;

(B) a new lead smelting plant or modification of a plant
with the capacity to produce 200 pounds or less of lead per hour; or

(C) a lead smelting plant that was located more than
3,000 feet from the nearest residence when the plant began operations.

(2) Hazardous waste permits. Permits for hazardous waste
management facilities shall not be issued if the facility is to be located
in the vicinity of specified public access areas under the following cir-
cumstances.

(A) No permit shall be issued for a new hazardous waste
landfill or land treatment facility or an areal expansion of an existing
facility if the boundary of the facility or expansion is to be located
within 1,000 feet of an established residence, church, school, day care
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center, surface water body used for a public drinking water supply, or
dedicated public park.

(B) No permit shall be issued for a new commercial haz-
ardous waste management facility or the subsequent areal expansion of
such a facility or unit of that facility if the boundary of the unit is to be
located within 1/2 mile (2,640 feet) of an established residence, church,
school, day care center, surface water body used for a public drinking
water supply, or dedicated public park.

(C) For a subsequent areal expansion of a new commer-
cial hazardous waste management facility that is required to comply
with subparagraph (B) of this paragraph, distances shall be measured
from a residence, church, school, day care center, surface water body
used for a public drinking water supply, or dedicated public park only
if such structure, water supply, or park was in place at the time the dis-
tance was certified for the original permit.

(D) No permit shall be issued for a new commercial
hazardous waste management facility unless the applicant demon-
strates that the facility will be operated so as to safeguard public health
and welfare and protect physical property and the environment.

(E) The measurement of distances shall be taken toward
an established residence, church, school, day care center, surface water
body used for a public drinking water supply, or dedicated public park
that is in use when the permit application is filed with the commission.
The restrictions imposed by subparagraphs (A) - (C) of this paragraph
do not apply to a residence, church, school, day care center, surface wa-
ter body used for a public drinking water supply, or a dedicated public
park located within the boundaries of a commercial hazardous waste
management facility, or property owned by the permit applicant.

(F) The measurement of distances shall be taken from a
perimeter around the proposed hazardous waste management unit. The
perimeter shall be no more than 75 feet from the edge of the proposed
hazardous waste management unit.

(3) Concrete crushing facilities. A concrete crushing facil-
ity must not be located or operated within 440 yards of any building
used as a single or multi-family residence, school, or place of worship.
This paragraph does not apply to existing concrete crushing facilities,
which are those facilities that were authorized and actually located or
operating at the site as of September 1, 2001.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 19,
2002.
TRD-200208411
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 8, 2003
Proposal publication date: September 27, 2002
For further information, please call: (512) 239-4712

♦ ♦ ♦
CHAPTER 117. CONTROL OF AIR
POLLUTION FROM NITROGEN COMPOUNDS
The Texas Commission on Environmental Quality (TCEQ or
commission) adopts amendments to §117.10, concerning
Definitions; §§117.105 - 117.108, 117.113 - 117.116, 117.119,

and 117.121, concerning Utility Electric Generation in Ozone
Nonattainment Areas; §§117.131, 117.135, 117.138, 117.141,
117.143, and 117.149, concerning Utility Electric Generation
in East and Central Texas; §§117.203, 117.205 - 117.207,
117.213 - 117.216, 117.219, 117.221, and 117.223, concerning
Industrial, Commercial, and Institutional Sources in Ozone
Nonattainment Areas; §§117.301, 117.309, 117.311, 117.313,
117.319, and 117.321, concerning Adipic Acid Production;
§§117.401, 117.409, 117.411, 117.413, 117.419, and 117.421,
concerning Nitric Acid Manufacturing - Ozone Nonattainment
Areas; §§117.463, 117.465, and 117.467, concerning Water
Heaters, Small Boilers, and Process Heaters; §§117.473,
117.475, 117.478, and 117.479, concerning Boilers, Process
Heaters, and Stationary Engines and Gas Turbines at Minor
Sources; and §§117.510, 117.512, 117.520, and 117.534, con-
cerning Administrative Provisions; new §117.151 and §117.481,
concerning Alternate Case Specific Specifications; the repeal of
§117.104, concerning Gas-Fired Steam Generation, §117.540,
concerning Phased Reasonably Available Control Technology
(RACT), and §117.560, concerning Recission; and correspond-
ing revisions to the state implementation plan (SIP). These
new and amended sections and corresponding revisions to
the SIP will be submitted to the United States Environmental
Protection Agency (EPA). The commission is excluding the new
§§117.135(2), 117.475(i), 117.151, and 117.481, and amended
§§117.106(d), 117.121, 117.206(e), and 117.221 from the SIP
in order to simplify the approval process for alternative carbon
monoxide (CO) or ammonia emission specifications, thereby
eliminating the need for case specific SIP revisions by the EPA
to complete the approval of an alternate CO or ammonia limit.
Sections 117.10, 117.105 - 117.108, 117.113, 117.114,
117.119, 117.121, 117.131, 117.135, 117.138, 117.141,
117.143, 117.149, 117.151, 117.203, 117.205, 117.206,
117.207, 117.213 - 117.215, 117.219, 117.221, 117.223,
117.311, 117.313, 117.319, 117.321, 117.411, 117.413,
117.419, 117.421, 117.467, 117.475, 117.479, 117.481,
117.510, 117.512, 117.520, and 117.534 are adopted with
changes to the proposed text as published in the June 21,
2002, issue of the Texas Register (27 TexReg 5454). Sec-
tions 117.115, 117.116, 117.216, 117.301, 117.309, 117.401,
117.409, 117.463, 117.465, 117.473, and 117.478, and the
repeal of §§117.104, 117.540, and 117.560 are adopted without
changes and will not be republished.
The adopted amendments to Chapter 117, concerning Control of
Air Pollution from Nitrogen Compounds, and revisions to the SIP
improve implementation of the existing Chapter 117 by correcting
typographical errors, updating cross-references, clarifying am-
biguous language, adding flexibility, deleting obsolete language,
and amending requirements to achieve the intended nitrogen ox-
ides (NOx) emission reductions of the program.
The commission adopts these amendments to Chapter 117 and
revisions to the SIP as essential components of, and consistent
with, the SIP that Texas is required to develop under the Federal
Clean Air Act (FCAA) Amendments of 1990 as codified in 42
United States Code (USC), §7410, to demonstrate attainment of
the national ambient air quality standard (NAAQS) for ozone. In
addition, 42 USC, §7502(a)(2), requires attainment as expedi-
tiously as practicable, and 42 USC, §7511a(d), requires states
to submit ozone attainment demonstration SIPs for severe ozone
nonattainment areas such as Houston/Galveston (HGA).
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES
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The HGA ozone nonattainment area is classified as Severe-17
under the 1990 Amendments to the FCAA as codified in 42 USC,
§§7401 et seq., and therefore is required to attain the one-hour
ozone standard of 0.12 part per million (ppm) by November 15,
2007. In addition, 42 USC, §7502(a)(2), requires attainment as
expeditiously as practicable, and 42 USC, §7511a(d), requires
states to submit ozone attainment demonstration SIPs for se-
vere ozone nonattainment areas such as HGA. The HGA area,
defined as Brazoria, Chambers, Fort Bend, Galveston, Harris,
Liberty, Montgomery, and Waller Counties, has been working
to develop a demonstration of attainment in accordance with 42
USC, §7410. On January 4, 1995, the state submitted the first
of several post-1996 SIP revisions for HGA.
The January 1995 SIP consisted of urban airshed model (UAM)
modeling for 1988 and 1990 base case episodes, adopted rules
to achieve a 9% rate-of-progress (ROP) reduction in VOCs, and
a commitment schedule for the remaining ROP and attainment
demonstration elements. At the same time, but in a separate
action, the State of Texas filed for the temporary (NOx) waiver
allowed by 42 USC, §7511a(f). The January 1995 SIP and the
NOx waiver were based on early base case episodes which
marginally exhibited model performance in accordance with EPA
modeling performance standards, but which had a limited data
set as inputs to the model. In 1993 and 1994, the commission
was engaged in an intensive data-gathering exercise known as
the Coastal Oxidant Assessment for Southeast Texas (COAST)
study. The commission believed that the enhanced emissions
inventory, expanded ambient air quality and meteorological
monitoring, and other elements would provide a more robust
data set for modeling and other analysis, which would lead
to modeling results that the commission could use to better
understand the nature of the ozone air quality problem in the
HGA area.
Around the same time as the 1995 submittal, EPA policy regard-
ing SIP elements and timelines went through changes. Two na-
tional initiatives in particular resulted in changing deadlines and
requirements. The first of these initiatives was a program con-
ducted by the Ozone Transport Assessment Group (OTAG). This
group grew out of a March 2, 1995 memo from Mary Nichols,
former EPA Assistant Administrator for Air and Radiation, that al-
lowed states to postpone completion of their attainment demon-
strations until an assessment of the role of transported ozone
and precursors had been completed for the eastern half of the
nation, including the eastern portion of Texas. Texas participated
in the OTAG program, and OTAG concluded that Texas does not
significantly contribute to ozone exceedances in the Northeast-
ern United States. The other major national initiative that im-
pacted the SIP planning process is the revision to the NAAQS
for ozone. The EPA promulgated a final rule on July 18, 1997
changing the ozone standard to an eight-hour standard of 0.08
ppm. In November 1996, concurrent with the proposal of the
standards, the EPA proposed an interim implementation plan
(IIP) it believed would help areas like HGA transition from the old
to the new standard. In an attempt to avoid a significant delay
in planning activities, Texas began to follow this guidance, and
readjusted its modeling and SIP development timelines accord-
ingly. When the new standard was published, the EPA decided
not to publish the IIP, and instead stated that, for areas currently
exceeding the one-hour ozone standard, the one-hour standard
would continue to apply until it is attained. The FCAA requires
that HGA attain the one-hour standard by November 15, 2007.
The EPA issued revised draft guidance for areas such as HGA
that do not attain the one-hour ozone standard. The commission

adopted on May 6, 1998 and submitted to the EPA on May 19,
1998 a revision to the HGA SIP which contained the following
elements in response to EPA’s guidance: UAM modeling based
on emissions projected from a 1993 baseline out to the 2007
attainment date; an estimate of the level of VOC and NOx re-
ductions necessary to achieve the one-hour ozone standard by
2007; a list of control strategies that the state could implement
to attain the one-hour ozone standard; a schedule for complet-
ing the other required elements of the attainment demonstration;
a revision to the Post-1996 9% ROP SIP that remedied a defi-
ciency that the EPA believed made the previous version of that
SIP unapprovable; and evidence that all measures and regula-
tions required by Subpart 2 of Title I of the FCAA to control ozone
and its precursors have been adopted and implemented, or are
on an expeditious schedule to be adopted and implemented.
In November 1998, the SIP revision submitted to the EPA in
May 1998 became complete by operation of law. However, the
EPA stated that it could not approve the SIP until specific control
strategies were modeled in the attainment demonstration. The
EPA specified a submittal date of November 15, 1999 for this
modeling. In a letter to the EPA dated January 5, 1999, the state
committed to model two strategies showing attainment.
As the HGA modeling protocol evolved, the commission eventu-
ally selected and modeled seven basic modeling scenarios. As
part of this process, a group of HGA stakeholders worked closely
with commission staff to identify local control strategies for the
modeling. Some of the scenarios for which the stakeholders re-
quested evaluation included options such as California-type fuel
and vehicle programs as well as an acceleration simulation mode
equivalent motor vehicle inspection and maintenance program.
Other scenarios incorporated the estimated reductions in emis-
sions that were expected to be achieved throughout the model-
ing domain as a result of the implementation of several voluntary
and mandatory state-wide programs adopted or planned inde-
pendently of the SIP. It should be made clear that the commis-
sion did not propose that any of these strategies be included in
the ultimate control strategy submitted to the EPA in 2000. The
need for and effectiveness of any controls which may be imple-
mented outside the HGA eight-county area will be evaluated on
a county-by-county basis.
The SIP revision was adopted by the commission on October
27, 1999, submitted to the EPA by November 15, 1999, and
contained the following elements: photochemical modeling of
potential specific control strategies for attainment of the one-
hour ozone standard in the HGA area by the attainment date
of November 15, 2007; an analysis of seven specific modeling
scenarios reflecting various combinations of federal, state, and
local controls in HGA (additional scenarios H1 and H2 build upon
Scenario VIf); identification of the level of reductions of VOC and
NOx necessary to attain the one-hour ozone standard by 2007;
a 2007 mobile source budget for transportation conformity; iden-
tification of specific source categories which, if controlled, could
result in sufficient VOC and/or NOx reductions to attain the stan-
dard; a schedule committing to submit by April 2000 an enforce-
able commitment to conduct a mid-course review (MCR); and a
schedule committing to submit modeling and adopted rules in
support of the attainment demonstration by December 2000.
The April 19, 2000 SIP revision for HGA contained the follow-
ing enforceable commitments by the state: to quantify the short-
fall of NOx reductions needed for attainment; to list and quantify
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potential control measures to meet the shortfall of NOx reduc-
tions needed for attainment; to adopt the majority of the neces-
sary rules for the HGA attainment demonstration by December
31, 2000, and to adopt the rest of the shortfall rules as expedi-
tiously as practical, but no later than July 31, 2001; to submit a
Post-1999 ROP plan by December 31, 2000; and to perform an
MCR review by May 1, 2004.
The emission reduction requirements included as part of the De-
cember 2000 SIP revision represented substantial, intensive ef-
forts on the part of stakeholder coalitions in the HGA area. These
coalitions, involving local governmental entities, elected officials,
environmental groups, industry, consultants, and the public, as
well as the commission and the EPA, worked diligently to iden-
tify and quantify potential control strategy measures for the HGA
attainment demonstration. Local officials from the HGA area for-
mally submitted a resolution to the commission, requesting the
inclusion of many specific emission reduction strategies.
A SIP revision for HGA was adopted by the commission on De-
cember 6, 2000 and submitted to the EPA by December 31,
2000. The December 2000 SIP contained rules, enforceable
commitments, and photochemical modeling analyses in support
of the HGA ozone attainment demonstration. In addition, this SIP
contained Post-1999 ROP plans for the milestone years 2002
and 2005, and for the attainment year 2007. The SIP also con-
tained enforceable commitments to implement further measures,
if needed, in support of the HGA attainment demonstration, as
well as a commitment to perform and submit an MCR.
In January 2001, the BCCA Appeal Group (BCCA-AG) and sev-
eral regulated companies challenged the December 2000 HGA
SIP and some of the associated rules. Specifically, the BCCA-
AG challenged the 90% NOx reduction requirement from station-
ary sources in the HGA area. In May 2001, the parties agreed
to a stay in the case, and Judge Margaret Cooper, Travis County
District Court, signed a Consent Order, effective June 8, 2001,
requiring the commission to perform an independent, thorough
analysis of the causes of rapid ozone formation events and iden-
tify potential mitigating measures not yet identified in the HGA
attainment demonstration, according to the milestones and pro-
cedures in Exhibit C (Scientific Evaluation) of the Consent Order.
On September 26, 2001, the commission adopted a revision to
the December 2000 HGA SIP. This revision included changes
to several previously adopted rules, removal of the construction
equipment operating restriction and the accelerated purchase
requirement for Tier 2/3 heavy duty equipment, and adjustments
to the ROP and NOx gap to account for mathematical inconsis-
tencies. The September 2001 SIP also laid out the MCR process
by detailing how the state will fulfill its commitment to obtain the
additional emission reductions necessary to demonstrate attain-
ment of the one-hour ozone standard in HGA by 2007. Chapter
7 of the September 2001 SIP described the options for reducing
NOx emissions and the anticipated results from improvements to
science between 2001 and the 2004 MCR.
In compliance with the Consent Order, the commission con-
ducted a scientific evaluation based in large part on aircraft
data collected by the Texas 2000 Air Quality Study (TexAQS).
The TexAQS, a comprehensive research project conducted in
August and September 2000 involving more than 40 research
organizations and over 200 scientists, studied ground-level
ozone air pollution in the HGA and central and east Texas
regions. The study revealed that while NOx emissions from
industrial sources were generally correctly accounted for,

industrial VOC emissions were likely significantly understated
in earlier emissions inventories. The study also showed that
surface monitors were insufficient in capturing the phenomenon
of ozone plumes downwind of industrial facilities. On four
separate days, ozone levels exceeding 125 parts per billion
were recorded by aircraft instruments that were missed by
surface monitoring equipment. The findings from the study
are constantly evolving and have raised questions about the
formation of high ozone in the HGA. To address these findings
and to fulfill obligations resulting from the lawsuit settlement
negotiations with the BCCA-AG, commission staff has focused
on substituting industrial VOC controls for some of the last 10%
of reductions required by industrial NOx emission limit rules and
determining which VOCs should be controlled if industrial VOC
controls are found to be effective.
Results of photochemical grid modeling and analysis of ambi-
ent VOC data indicate that it is possible to achieve the same
level of air quality benefits with reductions in industrial VOC emis-
sions, combined with an overall 80% reduction in NOx emissions
from industrial sources, as would be realized with a 90% reduc-
tion in industrial NOx emissions. This conclusion is based on
results from several studies, including photochemical grid mod-
eling of the August - September 2000 episode using a top-down
emissions inventory adjustment to point source highly-reactive
volatile organic compound (HRVOC) emissions, and analyses
of ambient HRVOC measurements made by commission au-
tomated gas chromatographs and airborne canisters using the
maximum incremental reactivity (MIR) and hydroxyl (OH) reac-
tivity scales. Four HRVOCs clearly play important roles in HGA’s
ozone formation, and these four (ethylene, propylene, 1,3-buta-
diene, and butenes) seem to be the best candidates for the first
round of HRVOC controls.
In order to address these recent scientific findings, the commis-
sion is adopting revisions to the industrial source control require-
ments, one of the control strategies within the existing feder-
ally- approved SIP. These revisions to 30 TAC Chapter 115 are
published in this issue of the Texas Register and include new
rules to reduce emissions of HRVOCs from four key industrial
sources: fugitives, flares, process vents, and cooling towers.
The adopted Chapter 115 rules target HRVOCs while maintain-
ing the integrity of the SIP. Analysis to date shows that limiting
emissions of ethylene, propylene, 1,3-butadiene, and butenes in
conjunction with an 80% reduction in NOx is equivalent in terms
of air quality benefit to that resulting from a 90% point source
NOx reduction requirement. As such, the HRVOC rules are per-
formance- based, emphasizing monitoring, recordkeeping, re-
porting, and enforcement rather than establishing individual unit
emission rates. More details about these controls are included
in the SECTION BY SECTION DISCUSSION of the preamble to
the Chapter 115 rules published in this issue of the Texas Reg-
ister. The revisions to Chapter 117 implement an overall 80%
reduction in industrial point source NOx emissions, and are de-
scribed in detail in the SECTION BY SECTION DISCUSSION of
this preamble.
Technical support documentation accompanying this revision
contains the supporting analysis for early results from ongoing
analysis examining whether reductions in emissions of HRVOCs
can replace the last 10% of industrial NOx controls with a
reduction of approximately 36% in industrial HRVOC emissions,
while ensuring that the air quality specified in the approved
December 2000 HGA SIP continues to be met.

28 TexReg 244 January 3, 2003 Texas Register



In order to demonstrate an equivalent air quality benefit and sup-
port a revision to the NOx strategy, the commission has been con-
servative in estimating VOC emissions from industrial sources
and establishing the site-wide cap allocation. This methodol-
ogy is conservative in that, additional adjustments may be made
to the inventory as the commission learns more about the rela-
tive ambient concentrations of other VOCs, thereby reducing the
burden on HRVOCs necessary for attainment purposes. Simi-
larly, the aircraft data did not account for some of the ethylene
emissions, and therefore the 1:1 NOx to VOC ratio adjustments
made to the inventory are also conservative. These types of
changes may be made in the future as more analysis is com-
pleted. In terms of the equivalency determination, there are con-
servative assumptions applied that may change with more data
assessment as part of the MCR. As a full analysis of what is ul-
timately necessary to fully demonstrate attainment is conducted
at the MCR, the commission will be evaluating a number of is-
sues that may change the HRVOC rules, such as: which, if any,
additional chemicals need to be addressed; what is the appro-
priate geographic scope for the regulations; what are appropri-
ate averaging times for the chemicals of concern; and what, if
any, changes need to be made to the allocation process. By es-
tablishing a compliance date for the Chapter 115 rules approxi-
mately 18 months after the conclusion of the MCR process, the
commission believes it will have ample time to make necessary
adjustments and still allow industry adequate time to fully com-
ply.
In the TABLES AND GRAPHICS section of this issue of the
Texas Register, the table titled "Potential NOx Emission Re-
ductions from Implementation of the Alternate ESADs by Point
Source Category for Houston/Galveston Nonattainment Area
Counties - Revised 12/13/02" indicates the relative proportion
of emissions according to equipment category and estimated
reductions resulting from the implementation of the alternate
ESADs, as well as the effect of the revisions to the utility boiler
ESADs in §117.106(c)(1) and the diesel engine ESADs in
§117.206(c)(9)(D) which were adopted in September 2001.
The commission uses the terms "Tier I" to refer to combustion
modifications, "Tier II" to refer to flue gas cleanup (i.e., post-com-
bustion control), and "Tier III" to refer to the combination of Tier
I and Tier II controls.
Figure 1: 30 TAC Chapter 117 - Preamble
Figure 2: 30 TAC Chapter 117 - Preamble
SECTION BY SECTION DISCUSSION
Formatting, punctuation, and other non-substantive corrections
are made throughout the rulemaking as necessary. These cor-
rections include the deletion of unnecessary section title refer-
ences. These non-substantive corrections will not be discussed
further.
Subchapter A, Definitions
The changes to §117.10, concerning Definitions, revise the def-
initions of boiler and industrial boiler in order to clarify that these
definitions include the heating of water, rather than only the pro-
duction of steam. In the October 12, 2001 issue of the Texas
Register (26 TexReg 8141), the commission published notice
that the definition of boiler inadvertently does not include large
water heaters rated at greater than 2.0 million British thermal
units per hour (MMBtu/hr) because the definition refers to pro-
ducing steam. These units may be as large as approximately

5.0 MMBtu/hr and are no different to control than the correspond-
ing-sized boiler. The revisions to the definitions of boiler and in-
dustrial boiler are consistent with the notice in the October 12,
2001 issue of the Texas Register that the commission antici-
pated initiating rulemaking after October 15, 2001 to add a refer-
ence to heating of water. The changes are necessary to ensure
that large water heaters in HGA which are rated at greater than
2.0 MMBtu/hr (and therefore excluded from the rules for water
heaters and small boilers under §§117.460 - 117.469) are sub-
ject to the emission specifications for attainment demonstration
(ESADs) of §117.206(c).
The changes to §117.10 also add a definition of duct burner
which is consistent with the use of this term in Chapter 117. Sub-
sequent definitions are renumbered to accommodate the new
definition.
In addition, the changes to the definition of electric generating
facility (EGF) replace the term "facility" with the more accurate
term "unit." The changes to §117.10 further revise the definition
of electric power generating system by adding a reference to
electric generating facility (EGF) accounts in the renumbered
§117.10(14)(A) and (B). This change is necessary because
auxiliary boilers are intended to be included (as evidenced
by their inclusion in §117.101, concerning Applicability, and
the emission specifications established for them in §117.105,
concerning Emission Specifications for Reasonably Available
Control Technology (RACT), and §117.106, concerning Emis-
sion Specifications for Attainment Demonstrations). As currently
written, §117.10(13)(A) and (B) (which are being renumbered
as §117.10(14)(A) and (B)) could be misinterpreted to mean
that auxiliary boilers are not included because they do not, by
themselves, generate electricity for compensation.
The changes to §117.10 also update the reference to the Electric
Reliability Council of Texas, Inc. (ERCOT) Protocols in the def-
inition of emergency situation to reflect the most recent version
of the ERCOT Protocols. In addition, the changes to §117.10
revise the definition of heat input by abbreviating carbon monox-
ide, and revise the definition of megawatt (MW) rating to clarify
that this definition is based on the unit’s output.
The changes to §117.10 further revise the definition of incin-
erator to clarify that this term does not apply to a unit which
functions as a control device in addition to functioning as a boiler
or process heater. This is necessary to ensure that boilers and
process heaters remain subject to the appropriate boiler and
process heater emission specifications in the event that these
units also function as VOC control devices. In addition, the
changes to §117.10 revise the definition of incinerator to clarify
that this term does not apply to flares, as defined in 30 TAC
§101.1.
The changes to §117.10 also revise the definition of predictive
emissions monitoring system (PEMS) to delete a reference to
use of a graph to convert process or control device operating
parameter measurements into results in units of the applicable
emission limitation. This change is necessary because PEMS
operate such that a conversion equation or computer program
automatically performs the calculations, and the reference to
"graph" in the current definition inaccurately implies that these
calculations are not necessarily made automatically.
In addition, the changes to §117.10 revise the definition of sta-
tionary internal combustion engine by adding a clarification that
nonroad engines, as defined in 40 Code of Federal Regulations
(CFR) §89.2, are not considered stationary for the purposes of
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Chapter 117. The changes to §117.10 also revise the definition
of "unit" to delete an extra "or" in §117.10(5)(A).
Finally, the changes to §117.10 revise the definition of utility
boiler to clarify that gas turbines, including associated duct burn-
ers and unfired waste heat boilers, are not considered to be utility
boilers. This revision is necessary because the current definition
of utility boiler could be interpreted to include these units, which
is not the intent of the definition.
Subchapter B, Combustion at Major Sources
Division 1, Utility Electric Generation in Ozone Nonattainment
Areas
Section 117.104, concerning Gas-Fired Steam Generation, is
being repealed because this section has been made obsolete by
the passing of the March 31, 2001 RACT final compliance date
specified in §117.510(b)(1) for electric utilities in the Dallas/Fort
Worth (DFW) ozone nonattainment area. The requirements of
§117.104 were initially adopted by the Texas Air Control Board
(one of the TCEQ’s predecessor agencies) in 1972, but these
requirements are no longer applicable after the March 31, 2001
final compliance date.
The changes to §117.105, concerning Emission Specifications
for Reasonably Available Control Technology (RACT), abbrevi-
ate pound per million Btu in §117.105(a) - (c), (g)(1) - (2), and
(h). In addition, the changes to §117.105 revise a reference in
§117.105(d) from "subsections (a) - (c)" to "subsections (a) and
(c)" because subsection (b) does not apply to firing a mixture of
natural gas and fuel oil.
The changes to §117.105 also revise §117.105(e) by adding a
reference to subsection (d). This change is necessary because
this subsection is not intended to apply to any auxiliary steam
boiler which is an affected facility as defined by New Source
Performance Standards (NSPS) 40 CFR Part 60, Subparts
D, Db, or Dc. In addition, the changes to §117.105 delete a
reference to §117.540 in §117.105(k)(2) because §117.540 is
being repealed, as described later in this preamble. Finally,
the changes to §117.105 replace the phrase "pursuant to" in
§117.105(k)(1) and (2) with "in accordance with" for consistency
with the agency’s style guidelines.
The changes to §117.106, concerning Emission Specifications
for Attainment Demonstrations, delete the alternate ESADs in
§117.106(c)(5)(A) - (C) which were provided by BCCA-AG as
part of the Consent Order submitted to Judge Margaret Cooper,
Travis County District Court, in the lawsuit styled BCCA Appeal
Group, et al v. TNRCC. Specifically, in January 2001, BCCA-AG
and others filed suit against the commission challenging the De-
cember 6, 2000 SIP revision for HGA and five of the ten sets
of rules associated with that SIP revision. As part of that law-
suit, the plaintiffs sought a temporary injunction to stay the ef-
fectiveness of these five sets of rules and for the commission
to withdraw the SIP from EPA consideration. A hearing on this
request was held before Judge Margaret Cooper, Travis County
District Court, Texas, on May 14 - 18, 2001. Before that hear-
ing was completed, an agreement in principle was reached to
settle the lawsuit, and a Consent Order was entered by Judge
Cooper which includes certain specific items included in the SIP
revision and rules in 30 TAC Chapters 101 and 117 proposed by
the commission on May 30, 2001 (see the June 15, 2001 issue
of the Texas Register (26 TexReg 4380 and 4400, respectively))
and subsequently adopted on September 26, 2001 (see the Oc-
tober 12, 2001 issue of the Texas Register (26 TexReg 8110 and
8089, respectively)).

In the December 2000 adoption of the original ESADs to achieve
approximately 90% reductions in NOx point source emissions,
the commission carefully weighed and analyzed the technical
feasibility of the potential control options in determining the level
of those ESADs. The commission determined that the various
controls which can be used to meet the ESADs have a proven
performance experience and that the 90% reductions are tech-
nically feasible. A detailed explanation of how the commission
reached these conclusions is given in the ANALYSIS OF TES-
TIMONY section of the preamble to the Chapter 117 rulemaking
which was published in the January 12, 2001 issue of the Texas
Register (26 TexReg 524).
The September 26, 2001 adoption of revisions to Chapter
117 included changes to §117.106 which revised the ESAD
in HGA for gas-fired utility boilers from 0.010 pound per
million British thermal units (lb/MMBtu) to 0.020 lb/MMBtu in
§117.106(c)(1)(A), and revised the ESAD in HGA for coal-fired
or oil-fired utility boilers from 0.030 lb/MMBtu to 0.040 lb/MMBtu
in §117.106(c)(1)(B). The changes had the effect of reducing the
emission reduction requirement for the major HGA electric utility
from 93% to 90%, based on its peak 30-day NOx emissions in
1998. The changes similarly reduced the percentage reduction
required of the other Public Utility Commission (PUC)-regulated
electric utility in HGA. The justification for these changes is
described in detail in the October 12, 2001 issue of the Texas
Register (26 TexReg 8110).
The commission is proposing to delete the current ESADs in
§117.106(c)(1) - (4) and replace them with the alternate ESADs
of §117.106(c)(5)(A) - (C) which were provided by BCCA-AG as
part of the Consent Order submitted to Judge Margaret Cooper,
Travis County District Court, in the lawsuit styled BCCA Appeal
Group, et al v. TNRCC.
The changes to §117.106 further revise §117.106(d)(2) by spec-
ifying standard oxygen (O2) conditions for ammonia concentra-
tion measurements and add flexibility to the ammonia compli-
ance averaging period by allowing a rolling 24-hour average for
units which monitor ammonia with a continuous emissions mon-
itoring system (CEMS) or PEMS. The reference conditions of
3.0% O2 for boilers and 15% O2 for gas turbines on a dry basis
are standard conventions in the air pollution control industry and
were inadvertently excluded in previous rulemaking. The length-
ier averaging period for units which continuously monitor emis-
sions of ammonia is consistent with existing Chapter 117 flexi-
bility for NOx and CO monitoring. A lengthier averaging period is
easier to comply with than a comparatively shorter one and is an
incentive to continuously monitor emissions. Because the am-
monia slip limit is intended to apply to units equipped with selec-
tive catalytic reduction (SCR), selective non-catalytic reduction
(SNCR), or SCR/SNCR hybrids for NOx control, the revisions to
§117.106(d)(2) also clarify that the ammonia slip limit applies to
units which inject urea or ammonia into the exhaust stream for
NOx control.
The changes to §117.107, concerning Alternative System-wide
Emission Specifications, delete obsolete references to "steam
generators" in §117.107(a)(2) and (3), (c), and (d)(1). The
changes to §117.107 also delete a reference to "auxiliary steam
boiler" in §117.107(d)(1) that conflicts with §117.107(a)(1)(B),
which specifically prohibits auxiliary steam boilers from inclu-
sion in the system-wide emission limit. Further, the changes to
§117.107 correct the type of brackets used in the equation for
in-stack NOx in the figure in §117.107(d)(2).
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In addition, the changes to §117.107 add a new §117.107(e)
which specifies that after the applicable attainment demonstra-
tion SIP compliance date, the alternative plant-wide RACT emis-
sion specifications will no longer apply to equipment in HGA
for which §117.106(c) has established a more stringent emis-
sion specification. This will avoid any potential conflicts of the
RACT limits and the more stringent ESADs. For purposes of
§117.107(e), the alternative plant-wide RACT emission specifi-
cations of §117.107 remain in effect until the emissions allocation
for units under the HGA mass emissions cap are equal to or less
than the allocation that would be calculated using the alternative
plant-wide RACT emission specifications of §117.107.
The changes to §117.108, concerning System Cap, re-
vise §117.108(b) to update a reference to the renumbered
§117.10(14).
The changes to §117.113, concerning Continuous Demonstra-
tion of Compliance, address the relative accuracy requirement
of each NOx monitor. Previously, each NOx monitor (CEMS or
PEMS) in the Beaumont/Port Arthur (BPA), DFW, or HGA ozone
nonattainment area was subject to the relative accuracy require-
ment of 40 CFR Part 75, Appendix B, Figure 2. That requirement
allowed a concentration option (in parts per million by volume
(ppmv) and/or lb/MMBtu) for the relative accuracy of any unit
classified as a low emitter (<0lb/MMBtu). This adoption removes
that previous relative accuracy option and replaces it with a more
restrictive option which will provide better confidence in the mon-
itor’s ability to make low-level measurements for NOx. It also lev-
els the relative accuracy requirements for utility and industrial,
commercial, and institutional (ICI) monitors. Commission staff
discussed the current Part 60 expectation and capability with
EPA’s Emission Measurement Center (EMC) staff. EMC staff
stated that the referencemethod, when implemented with a good
tester and good equipment, should be able to provide results
within one ppmv of the CEMS. Commission staff believe that the
current monitors and procedures may not necessarily provide
this capability for low-level measurements. The commission ex-
pects EPA to develop new monitor requirements/procedures in
the future and temporarily defers a more restrictive relative ac-
curacy option than two ppmv and/or future changes of relative
accuracy requirement until such time that commission staff have
more experience with the low-level monitor certification and/or
EPA recommendations. The commission solicited comments,
recommendations, and input in the relative accuracy level re-
quired to assure and document compliance with emissions limits
of ten ppmv and below; these comments are addressed later in
this preamble under the RESPONSE TO COMMENTS heading.
The changes to §117.113 also revise §117.113(c)(2) and add
a new §117.113(c)(3) to address the sharing of CEMS among
more than one unit. The existing §117.113(c)(2) was devel-
oped for the NOx RACT rules, with which affected units typically
comply by meeting an individually enforceable limit, either di-
rectly through §117.105 or through averaging in accordance with
§117.107. However, compliance with §117.106(c) and the mass
emissions cap and trade program of Chapter 101, Subchapter H,
Division 3, concerning Mass Emissions Cap and Trade Program,
in HGA is demonstrated through a limit on total annual tons of
NOx emitted to the atmosphere, such that it would be more effec-
tive for the NOx CEMS requirements to be linked to stacks, rather
than individual units. The new §117.113(c)(3) enables the shar-
ing of CEMS in this manner in HGA. The new §117.113(c)(3)
also specifies that all bypass stacks shall be monitored in order
to quantify emissions directed through the bypass stack. This
is necessary because under the mass emissions cap and trade

program, all NOx emissions are considered, including those from
startup, shutdown, upset, and maintenance activities at affected
units. The new §117.113(c)(3) further specifies that exhaust
streams of units which vent to a common stack do not need to
be analyzed separately.
The changes to §117.113 further revise §117.113(h) by specify-
ing that in lieu of installing a totalizing fuel flow meter on a unit,
an owner or operator may opt to assume fuel consumption at
maximum design fuel flow rates during hours of the unit’s oper-
ation. It only makes sense to apply this alternate technique on
units that run only at full load or units that operate infrequently.
Application to units that run at partial load more frequently would
overestimate emissions. While there may be some slight over-
estimation of NOx emissions for units that run only at full load or
units that operate infrequently, it is offset by the savings asso-
ciated with not having to install fuel flow monitors on units with
minimal operation.
In addition, the changes to §117.113 delete two section titles
in §117.113(g) and (h)(1) because the titles are included earlier
in this section in the changes to §117.113(c)(2) and (3). The
changes to §117.113 also abbreviate "megawatt" because this
term is abbreviated earlier in this section. Finally, the changes to
§117.113 replace the phrase "pursuant to" with "in accordance
with" for consistency with the agency’s style guidelines.
The changes to §117.114, concerning Emission Testing and
Monitoring for the Houston/Galveston Attainment Demonstra-
tion, add a new §117.114(a)(4) which requires that ammonia
monitoring be applied to units which inject urea or ammonia into
the exhaust stream for NOx control. The commission is adopting
several options for ammonia slip monitoring in order to provide
flexibility and minimize cost. The first option is to calculate
the slip with a mass balance, as the difference between the
input ammonia, measured by the ammonia injection rate,
and the ammonia reacted, measured by the differential NOx

upstream and downstream of SCR. Because this option relies
on process parameters routinely monitored in SCR systems,
it is the least expensive procedure and is commonly specified
in new source review (NSR) permits. The permits typically
require annual calibration of this method using a stack emission
test for ammonia. The commission solicited comments on the
usefulness of this stack test calibration based on recent expe-
rience; these comments are addressed later in this preamble
under the RESPONSE TO COMMENTS heading. The second
option is to monitor ammonia slip more directly by splitting the
exhaust sample stream, converting the ammonia to nitric oxide
(NO) in one stream with a thermal oxidizer, and measuring
the ammonia as the difference between the converted and
unconverted samples. This is the slip monitoring approach
recommended by the Institute of Clean Air Companies at
http://www.icac.com/noxgaswp.pdf. By alternately measuring
streams, it may be feasible to monitor ammonia using an already
required downstream NOx analyzer, which would eliminate the
cost of a separate analyzer. The third option is to conduct
weekly ammonia sampling using stain tubes. This method has
been specified in NSR permits. A fourth option is to use another
method as approved by the executive director. A number of
commercial methods of monitoring ammonia slip are described
in the EPA’s "Ammonia CEMS Background Report," June 14,
1993, available at http://www.epa.gov/ttn/emc/cem.html.
Control of the excess ammonia generation is a part of the sci-
ence, as well as the economics, of post-combustion controls
which utilize urea or ammonia as a reagent, and a competently
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designed and operated post-combustion control systemwill mini-
mize excess ammonia generation. Minimizing ammonia slip de-
pends on designing the system such that injected ammonia is
properly-mixed and well- distributed and such that the amount
of catalyst (in the case of SCR) is sufficient to control both NOx

and ammonia to the desired levels. Nevertheless, there will be
an increase in ammonia emissions due to ammonia slip asso-
ciated with the use of post-combustion control technologies. It
is desirable to minimize ammonia emissions due to the concern
that significantly increased ammonia emissions will enhance for-
mation of fine particulate matter (PM) of less than 2.5 microns
(PM2.5). Consequently, monitoring for ammonia emissions is nec-
essary. The changes to §117.114 also renumber the existing
§117.114(a)(4) as §117.114(a)(5).
In addition, the changes to §117.114 revise §117.114(c)(2)(C) to
clarify that any retesting at a unit not equipped with a CEMS or
PEMS establishes a new emission factor to be used to calculate
actual emissions from the date of the retesting forward, with the
previously determined emission factor used to calculate actual
emissions for compliance with the mass emissions cap and trade
program of Chapter 101, Subchapter H, Division 3 until the date
of the retesting.
The changes to §117.114 also add a new §117.114(c)(2)(D)
which requires that all test reports be submitted to the executive
director for review and approval within 60 days after completion
of the testing. This is consistent with the existing requirements
of Chapter 117 and is necessary to ensure the integrity and ac-
curacy of testing.
The changes to §117.115, concerning Final Control Plan Proce-
dures for Reasonably Available Control Technology, delete an in-
correct section title in §117.115(a)(1) and correct the reference to
§117.570 in §117.115(a)(2)(D) to reflect the recent title change of
this section from "Trading" to "Use of Emissions Credits for Com-
pliance." (See the January 12, 2001 issue of the Texas Register
(26 TexReg 631)).
The changes to §117.116, concerning Final Control Plan Pro-
cedures for Attainment Demonstration Emission Specifications,
correct the reference in §117.116(a)(1)(C) to §117.570 to reflect
the recent title change of this section from "Trading" to "Use of
Emissions Credits for Compliance." (See the January 12, 2001
issue of the Texas Register (26 TexReg 631)).
The changes to §117.116 also add a new §117.116(a)(1)(D)
which adds a reference to the mass emissions cap and trade pro-
gram of Chapter 101, Subchapter H, Division 3. This reference is
necessary to ensure that sources in HGA submit the required in-
formation necessary to document compliance (for example, the
calculations used to calculate the 30-day average and maximum
daily system cap allowable emission rates).
The changes to §117.119, concerning Notification, Record-
keeping, and Reporting Requirements, revise §117.119(a) by
replacing a reference to 30 TAC §101.11, concerning Demon-
strations, with a reference to 30 TAC §101.222, concerning
Demonstrations. Section 101.222 was adopted in the Septem-
ber 6, 2002 issue of the Texas Register (27 TexReg 8499) and
replaced §101.11.
The changes to §117.119 also revise §117.119(b)(1) to clarify
that verbal notification of the date of any testing conducted un-
der §117.111 must be made at least 15 days prior to such date
followed by written notification within 15 days after testing is com-
pleted. Likewise, the changes to §117.119(c) clarify that results
of testing conducted under §117.111 must be provided to the

TCEQ central and regional offices and any local air pollution
control agency having jurisdiction. This revision is necessary
to ensure that any retesting conducted under §117.114(c)(2) is
subject to the same notification and test result reporting require-
ments as the initial test.
The changes to §117.121, concerning Alternative Case Specific
Specifications, clarify that requests for alternate CO or ammo-
nia limits are evaluated by the Engineering Services Team, Of-
fice of Compliance and Enforcement. It should be noted that
the paragraphs (§117.106(d) and §117.206(e)) addressing pol-
lutants which may increase as an incidental result of compli-
ance with the NOx limits, specifically, CO and ammonia, con-
tinue to be excluded from the SIP. The changes to §117.121 also
change a reference in §117.121(a)(2) from RACT to §117.105
or §117.106. This change is necessary because the ESADs of
§117.106 go beyond RACT in some cases.
The changes to §117.121 also delete the reference to §50.39
and to filing a motion for reconsideration from §117.121(b) be-
cause §50.39 only applies to any application that is declared
administratively complete before September 1, 1999. The ref-
erence to §50.139, which applies to any application that is de-
clared administratively complete on or after September 1, 1999,
is appropriate and has been retained.
Subchapter B, Combustion at Major Sources
Division 2, Utility Electric Generation in East and Central Texas
The changes to §117.131, concerning Applicability, add a new
§117.131(b) which specifies that the provisions of §117.134,
concerning Gas-Fired Steam Generation, also apply in Palo
Pinto County. This is necessary because units in Palo Pinto
County are subject to §117.134 (Gas-Fired Steam Generation,
initially adopted by the Texas Air Control Board in 1972), but
Palo Pinto County is not included in the counties listed in the
existing §117.131(4). The changes to §117.131 further add a
missing division title to the relettered §117.131(a).
In addition, the changes to §117.131 and to §117.135, concern-
ing Emission Specifications, make it clear that duct burners in
gas turbine exhaust ducts are included in the applicability of Sub-
chapter B, Division 2, Utility Electric Generation in East and Cen-
tral Texas. This will ensure that emissions from a duct burner are
subject to the same emission specification as the associated gas
turbine of which the duct burner is an integral part.
The changes to §117.135 also add a new paragraph (2) which
establishes an ammonia emission limit of ten ppmv ammonia.
The new limit is necessary to prevent large increases in ammo-
nia emissions concurrent with the installation of NOx controls.
This limit is consistent with the corresponding limit for ammonia
in §117.106, and represents a maximum rate under good engi-
neering practice. Initial testing for this pollutants is already re-
quired under §117.141(a)(2), concerning Initial Demonstration
of Compliance. The commission is excluding this related pol-
lutant limit of §117.135(2) from the SIP in order to simplify the
approval process for alternative emission specifications under
the new §117.151, concerning Alternative Case Specific Speci-
fications. This step will eliminate the need for case specific SIP
revisions by the EPA to complete the approval of an alternate am-
monia limit. The current §117.135(1) and (2) is renumbered as
§117.135(1)(A) and (B) to accommodate the new §117.135(2).
Because the ammonia slip limit is intended to apply to units
equipped with SCR, SNCR, or SCR/SNCR hybrids for NOx con-
trol, the new §117.135(2)(B) also specifies that the ammonia slip
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limit applies to units which inject urea or ammonia into the ex-
haust stream for NOx control.
The changes to §117.138, concerning System Cap, re-
vise §117.138(b) to update a reference to the renumbered
§117.10(14), add the acronym "PEMS" to §117.138(e)(3), and
revise §117.138(e)(3)(B) to update a reference to the renum-
bered §117.143(e) which is described later in this preamble.
The changes to §117.141 revise the reference in §117.141(a)
from Subchapter B, Division 2 to §117.135. This change is
necessary to prevent units which are subject to §117.134
(Gas-Fired Steam Generation, initially adopted by the Texas Air
Control Board in 1972) but which are not subject to §117.135,
from inadvertently being subject to the testing requirements of
§117.141. The changes to §117.141 also add a missing division
title to §117.141(b). In addition, the changes to §117.141 revise
§117.141(d) to correct a typographical error in the abbreviation
of "pound per million British thermal units."
The changes to §117.143, concerning Continuous Demonstra-
tion of Compliance, revise §117.143(b) to specify that if an owner
or operator chooses to monitor CO exhaust emissions from a
unit subject to the emission specifications of §117.135, several
listed methods should be considered appropriate guidance for
determining CO emissions. The methods for this optional CO
monitoring are as follows. A portable analyzer can be used, ref-
erence method testing can be conducted, or a CEMS or PEMS
for CO can be installed. Limits on CO emissions are desirable
to prevent large increases in CO emissions concurrent with the
installation of NOx controls. Initial testing for CO is already re-
quired under §117.141(a)(1).
In addition, the changes to §117.143 delete the requirements
for auxiliary boilers in the existing §117.143(e) because auxil-
iary boilers do not meet the applicability criteria described in
§117.131, and renumber subsequent subsections due to the
deletion of subsection (e). The changes to §117.143 also revise
the renumbered §117.143(e)(2)(A)(i) to correct a reference to
the CEMS requirements of §117.143(c). Finally, the changes
to §117.143 revise the renumbered §117.143(g)(3) and (i)
to delete the wording "low annual capacity factor" from the
reference to the exemption of §117.133, since these exemptions
do not use this wording.
For units which are included in a system cap under §117.138,
it is more effective for the NOx CEMS requirements to be linked
to stacks, rather than individual units. Therefore, the commis-
sion has added a new §117.143(c)(3) which enables the sharing
of CEMS in this manner. The new §117.143(c)(3) also speci-
fies that all bypass stacks must be monitored in order to quantify
emissions directed through the bypass stack. This is necessary
because under the system cap, all NOx emissions are consid-
ered, including those from startup, shutdown, upset, and main-
tenance activities at affected units. The new §117.143(c) further
specifies that exhaust streams of units which vent to a common
stack do not need to be analyzed separately.
Finally, the changes to §117.143 clarify that the gas turbine mon-
itoring requirements of §143(f)(1)(B) apply to units which are not
included in a system cap under §117.138. This clarification is
necessary because units which are included in a system cap un-
der §117.138 must demonstrate compliance through NOx CEMS
or PEMS because the data under §143(f)(1)(B) is not sufficient
to demonstrate compliance under the system cap.

The changes to §117.149, concerning Notification, Recordkeep-
ing, and Reporting Requirements, revise §117.149(a) by replac-
ing a reference to §101.11 with a reference to §101.222. Sec-
tion 101.222 was adopted in the September 6, 2002 issue of the
Texas Register (27 TexReg 8499) and replaced §101.11.
The new §117.151 allows alternative emission specifications to
be established on a case specific basis for CO and ammonia.
The commission is excluding these related pollutant limits from
the SIP in order to simplify the approval process for alternative
emission specifications. This step will eliminate the need for
case specific SIP revisions by the EPA to complete the approval
of an alternate CO or ammonia limit.
Subchapter B, Combustion at Major Sources
Division 3, Industrial, Commercial, and Institutional Combustion
Sources in Ozone Nonattainment Areas
The changes to §117.203, concerning Exemptions, revise
§117.203(a) to include a reference to §117.219(f)(10) to ensure
that the necessary records are maintained to demonstrate
compliance with the diesel engine and dual-fuel engine testing
and maintenance operating hour restrictions of §117.206(i).
The changes to §117.203 also clarify §117.203(a)(1) by adding
a reference to §117.205(a)(3), concerning Emission Specifi-
cations for Reasonably Available Control Technology (RACT),
for functionally identical replacement units. The changes to
§117.203 further revise §117.203(a)(2) by changing "commer-
cial, institutional, or industrial" to "industrial, commercial, or
institutional" for consistency with the remainder of this division.
In addition, the changes to §117.203 revise §117.203(a)(4) by
adding molten sulfur oxidation furnaces to the list of exemptions.
A molten sulfur oxidation furnace produces sulfur dioxide for use
in manufacturing sulfuric acid through the oxidation of molten sul-
fur. This addition is consistent with the existing exemptions for
certain units which commingle fuel and process chemicals, such
as sulfuric acid regeneration units. The changes to §117.203
also revise §117.203(a)(6) by adding the phrase "stationary in-
ternal combustion" to clarify that this exemption is not limited to
gas-fired engines.
The changes to §117.205 revise §117.205(a) to specify that
emission reduction credits available under §117.570, concern-
ing Use of Emissions Credits for Compliance, may be used to
comply with §117.205. The changes to §117.205 also abbrevi-
ate pound NOx per million British thermal units as lb NOx/MMBtu
in §117.205(a)(1)(A) and (2)(A), and §117.205(b)(1)(A) and
(7)(A) - (B). In addition, the changes to §117.205 replace the
phrase "pursuant to" in §117.205(a)(1) and (3) with "in accor-
dance with" for consistency with the agency’s style guidelines.
The changes to §117.205 also delete a reference to §117.540
in §117.205(a)(3) because §117.540 is being repealed, as de-
scribed later in this preamble.
The changes to §117.206, concerning Emission Specifications
for Attainment Demonstrations, delete the alternate ESADs in
§117.206(c)(18)(A) - (Q) which were provided by BCCA-AG as
part of the Consent Order submitted to Judge Margaret Cooper,
Travis County District Court, in the lawsuit styled BCCA Appeal
Group, et al v. TNRCC. Specifically, in January 2001, BCCA-AG
and others filed suit against the commission challenging the De-
cember 6, 2000 SIP revision for HGA and five of the ten sets
of rules associated with that SIP revision. As part of that law-
suit, the plaintiffs sought a temporary injunction to stay the ef-
fectiveness of these five sets of rules and for the commission
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to withdraw the SIP from EPA consideration. A hearing on this
request was held before Judge Margaret Cooper, Travis County
District Court, Texas, on May 14 - 18, 2001. Before that hearing
was completed, an agreement in principle was reached to settle
the lawsuit, and a Consent Order was entered by Judge Cooper
which includes certain specific items included in the SIP revision
and rules in Chapters 101 and 117 proposed by the commis-
sion on May 30, 2001 (see the June 15, 2001 issue of the Texas
Register (26 TexReg 4380 and 4400, respectively)) and subse-
quently adopted on September 26, 2001 (see the October 12,
2001 issue of the Texas Register (26 TexReg 8073 and 8110,
respectively)).
In the December 2000 adoption of the original ESADs to achieve
approximately 90% reductions in NOx point source emissions,
the commission carefully weighed and analyzed the technical
feasibility of the potential control options in determining the level
of those ESADs. The commission determined that the various
controls which can be used to meet the ESADs have a proven
performance experience and that the 90% reductions are tech-
nically feasible. A detailed explanation of how the commission
reached these conclusions is given in the ANALYSIS OF TES-
TIMONY section of the preamble to the Chapter 117 rulemaking
which was published in the January 12, 2001 issue of the Texas
Register (26 TexReg 524).
The September 26, 2001 adoption of revisions to Chapter 117
included changes to §117.206 which added ESADs in HGA for
stationary diesel engines as a new §117.206(c)(9)(D). The jus-
tification for this change is described in detail in the October 12,
2001 issue of the Texas Register (26 TexReg 8110).
The commission is proposing to delete the current ESADs of
§117.206(c)(1) - (17) and replace them with the alternate ESADs
of §117.206(c)(18)(A) - (Q) which were provided by BCCA-AG as
part of the Consent Order submitted to Judge Margaret Cooper,
Travis County District Court, in the lawsuit styled BCCA Appeal
Group, et al v. TNRCC.
For certain source categories, the alternate ESADs of
§117.206(c)(18) are identical to the corresponding current
ESADs of §117.206(c)(1) - (17). The specific categories are in
the following rules: §115.206(c)(1)(C), (2)(B) and (C), (3), (4),
(6), (7), (8)(C), (9)(A)(i) and (B) - (D), and (12) - (17). Although
the implementation of the BCCA-AG’s alternate ESADs would
not result in more lenient ESADs for the source categories spec-
ified in §115.206(c)(1)(C), (2)(B) and (C), (3), (4), (6), (7), (8)(C),
(9)(A)(i) and (B) - (D), and (12) - (17), the commission solicited
comments on equitableness of these ESADs as compared to
the proposed change of the ESADs for other source categories.
These comments are addressed later in this preamble under
the RESPONSE TO COMMENTS heading.
The changes to §117.206 also revise §117.206(c)(7) to clarify
that the ESAD for oil- fired boilers applies not just to boilers firing
oil, but to boilers firing any liquid fuel which does not cause the
unit to fall under the hazardous waste-fired boilers and indus-
trial furnaces (BIF unit) ESAD. This change is consistent with
the current §117.206(c)(18)(G), and the commission’s intent to
make this change was discussed in the October 12, 2001 issue
of the Texas Register (26 TexReg 8137).
In addition, the changes to §117.206 revise §117.206(c)(9)
to clarify that the emission specification for diesel engines is
the lower of 11.0 grams per horsepower-hour (g/hp-hr) or the
emission rate established by testing, monitoring, manufacturer’s

guarantee, or manufacturer’s other data. This change is nec-
essary to ensure that an inadvertent windfall is not created for
existing diesel engines which emit less than 11.0 g/hp-hr.
The changes to §117.206 also revise §117.206(c)(17), which
provides an ESAD for a unit with an annual capacity factor of
0.0383 or less, to specify that averaging may be used to deter-
mine eligibility for this ESAD. Specifically, the revisions state that
for units placed into service on or before January 1, 1997, the
1997 - 1999 average annual capacity factor is used to determine
whether the unit is eligible for the ESAD of these paragraphs.
The revisions further specify that for units placed into service af-
ter January 1, 1997, the annual capacity factor is calculated from
two consecutive years in the first five years of operation to deter-
mine whether the unit is eligible for the emission specification of
these paragraphs (using the same two consecutive years cho-
sen for the activity level baseline), and that the five-year period
begins at the end of the adjustment period as defined in 30 TAC
§101.350, concerning Definitions.
In addition, the changes to §117.206 revise §117.206(e)(1) to
establish a CO limit of 775 ppmv at 7.0% O2, dry basis, for wood
fuel-fired boilers or process heaters. This is consistent with the
existing CO limit for wood fuel-fired boilers or process heaters
in §117.205(f)(2), which was established based on CO and O2

emissions data indicating that wood fuel-fired boilers or process
heaters do not attain the 400 ppmv CO at 3.0% O2 standard.
(See the June 10, 1994 issue of the Texas Register (19 TexReg
4530)). The 775 ppmv CO at 7.0% O2 standard (1,000 ppmv
CO at 3.0% O2) represents reasonably tuned performance for a
wood-fired boiler.
The changes to §117.206 further revise §117.206(e)(2) by
specifying the percent O2 to which the existing ammonia limit
of ten ppmv is to be corrected. The revisions follow the same
convention used to correct the NOx emission specifications for
various units to a standard O2 basis. Because the ammonia
slip limit is intended to apply to units equipped with SCR,
SNCR, or SCR/SNCR hybrids for NOx control, the revisions to
§117.206(e)(2) also clarify that the ammonia slip limit applies
to units which inject urea or ammonia into the exhaust stream
for NOx control.
The changes to §117.206 also revise §117.206(h)(3) to specify
that changes after December 31, 2000 to a unit subject to an
ESAD in §117.206(c) (an "ESAD unit") which result in increased
NOx emissions from a unit not subject to an ESAD in §117.206(c)
(a "non-ESAD unit"), such as redirecting one or more fuel or
waste streams containing chemical-bound nitrogen to an incin-
erator with a maximum rated capacity of less than 40 MMBtu/hr
or a flare, is only allowed if the increase in NOx emissions at
the non-ESAD unit is determined using a CEMS or PEMS or
through stack testing, and a deduction in allowances equal to
the increase in NOx emissions at the non-ESAD unit is made in
accordance with 30 TAC §101.354, concerning Allowance De-
ductions. This is necessary to prevent circumvention due to the
transfer of emissions from a unit under which these emissions
would be controlled (i.e., a unit subject to an ESAD) to a unit
that is not subject to the mass emissions cap and trade program
(i.e., a unit without an ESAD) and therefore is uncontrolled. If
a fuel or waste stream containing chemical-bound nitrogen was
being directed to a non-ESAD unit on or before December 31,
2000, then any increase in the non-ESAD unit’s NOx emission
rate that resulted after December 31, 2000 from increasing the
amount of chemical-bound nitrogen directed to the non-ESAD
unit is a change that would be subject to the requirement that
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the increase in NOx emissions at the non-ESAD unit be deter-
mined using a CEMS or PEMS or through stack testing, with a
deduction in allowances equal to the increase in NOx emissions
at the non-ESAD unit made in accordance with the mass emis-
sions cap and trade program.
In addition, the changes to §117.206 add a new §117.206(h)(4)
which specifies that a source which met the definition of major
source onDecember 31, 2000 shall always be classified as ama-
jor source for purposes of Chapter 117. The new §117.206(h)(4)
further specifies that a source which did not meet the definition of
major source (i.e., was aminor source, or did not yet exist) on De-
cember 31, 2000, but which at any time after December 31, 2000
becomes a major source, shall from that time forward always be
classified as a major source for purposes of Chapter 117. This
change, in conjunction with the corresponding new §117.475(g)
described later in this preamble, is necessary to close a potential
loophole for certain major sources. Currently, if a major source in
HGA consists primarily of units which are not subject to an ESAD,
includes one or more units for which an ESAD has been estab-
lished, but is not subject to the mass emissions cap and trade
program of Chapter 101, Subchapter H, Division 3, because the
cumulative design capacity to emit of the units subject to ESADs
is less than ten tons per year (tpy), it could be interpreted that
this major NOx emission source would not be required to make
any emission reductions. It was never the commission’s inten-
tion to exempt major NOx emission sources which have a lim-
ited amount of affected units from reducing NOx emissions. The
change will ensure that such sources are subject to the same
ESADs and the same emission reduction requirements as other
major sources.
The changes to §117.206 also add a new §117.206(h)(5) which
specifies that the low annual capacity factor ESAD available un-
der §117.206(c)(17) for units with an annual capacity factor of
0.0383 or less is based on the unit’s status on December 31,
2000. This change is necessary to ensure that reduced oper-
ation after December 31, 2000 cannot be used to qualify for a
more lenient emission specification under §117.206(c)(17) than
would otherwise apply to the unit.
Finally, the changes to §117.206 add a new §117.206(i)(3) to
exclude firewater pumps used for emergency response training
conducted in the months of April through October from the cur-
rent §117.206(i), which prohibits stationary diesel and dual-fuel
engines in HGA from being started or operated for testing or
maintenance between the hours of 6:00 a.m. and noon. The
change is necessary to minimize the potential for heat exhaus-
tion or heat stroke due to the protective clothing worn by an
in-house fire brigade during emergency response training.
The changes to §117.207, concerning Alternative Plant-wide
Emission Specifications, delete extraneous parentheses in
§117.207(b), abbreviate pound NOx per million British thermal
units as lb NOx/MMBtu in §117.207(b)(1)(A), abbreviate parts
per million by volume as ppmv in §117.207(b)(1)(A) and (3),
abbreviate megawatt as MW in §117.207(g)(3), correct the type
of brackets used in the equation for in-stack NOx in the figure in
§117.207(g)(3), and add "or" to §117.207(i)(1).
The changes to §117.207 also add a new §117.207(j) which
specifies that after the applicable attainment demonstration SIP
compliance date, the alternative plant-wide RACT emission
specifications will no longer apply to equipment in HGA for which
§117.206(c) has established a more stringent emission specifi-
cation. This will avoid any potential conflicts of the RACT limits
and the more stringent ESADs. For purposes of §117.207(j),

the alternative plant-wide RACT emission specifications of
§117.207 remain in effect until the emissions allocation for units
under the HGA mass emissions cap are equal to or less than
the allocation that would be calculated using the alternative
plant-wide RACT emission specifications of §117.207.
The changes to §117.213, concerning Continuous Demonstra-
tion of Compliance, revise §117.213(a)(1)(A) to specify that sta-
tionary gas turbines exempted under §117.205(h)(7) are sub-
ject to the totalizing fuel flow meter requirements. This revision
is necessary because stationary gas turbines rated at 1.0 MW
or greater were required to install totalizing fuel flow meters by
November 15, 1999, but are exempt from the emission speci-
fications of §117.205 under §117.205(h)(7). Consequently, the
current wording of §117.213(a)(1)(A) inadvertently does not in-
clude stationary gas turbines in the 1.0 to 10.0 MW range. The
adopted revision corrects this error.
The changes to §117.213 also revise §117.213(c)(1)(I) to specify
that the owner or operator of fluid catalytic cracking units (includ-
ing CO boilers, CO furnaces, and catalyst regenerator vents) in
HGA shall monitor the stack exhaust flow rate with a flow me-
ter using the flow monitoring specifications of 40 CFR Part 60,
Appendix B, Performance Specification 6 or 40 CFR Part 75, Ap-
pendix A. This revision is necessary because the flow rate must
be known in order to determine the mass emission rate.
In addition, the changes to §117.213 revise §117.213(e)(1)(B)(ii)
to provide an alternative to the CEMS relative accuracy require-
ments of 40 CFR Part 60, Appendix B, Performance Specifica-
tion 2, and revise §117.213(e)(1)(C) to specify that an annual
relative accuracy test audit (RATA) is required if the owner or op-
erator chooses the optional alternative relative accuracy require-
ment of §117.213(e)(1)(B)(ii). The revisions are necessary be-
cause 40 CFR Part 60 looks at relative accuracy in terms of per-
centage instead of an absolute value and was designed for much
higher NOx concentrations than the ESADs represent. Conse-
quently, there is a potential to fail a RATA under 40 CFR Part 60
when a source is operating at very low NOx concentrations (e.g.,
ten ppmv and below).
In addition, the changes to §117.213 revise §117.213(e)(1)(C) to
clarify that the ongoing quality assurance procedures specified
in that subparagraph are to commence after the date the CEMS
is required to be certified, which for ESAD compliance is not a
single final compliance date.
In addition, the changes to §117.213 revise §117.213(e)(3) and
add a new §117.213(e)(4) to address the sharing of CEMS
among more than one unit. The existing §117.213(e)(3) was
developed for the NOx RACT rules, with which affected units
typically comply by meeting an individually enforceable limit,
either directly through §117.205 or through averaging in accor-
dance with §117.207. However, compliance with §117.206 and
the mass emissions cap and trade program of Chapter 101,
Subchapter H, Division 3 in HGA is demonstrated through a
limit on total annual tons of NOx emitted to the atmosphere, such
that it would be more effective for the NOx CEMS requirements
to be linked to stacks, rather than individual units. The new
§117.213(e)(4) enables the sharing of CEMS in this manner
in HGA. The new §117.213(e)(4) also specifies that all bypass
stacks shall be monitored in order to quantify emissions directed
through the bypass stack. This is necessary because under the
mass emissions cap and trade program, all NOx emissions are
considered, including those from startup, shutdown, upset, and
maintenance activities at affected units. The new §117.213(e)(4)
further specifies that exhaust streams of units which vent to
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a common stack do not need to be analyzed separately. The
changes to §117.213(e)(3)(B) clarify that for shared CEMS in
BPA and DFW, the CEMS certification requirements must be
met while the CEMS is operating in the time-shared mode.
The changes to §117.213 also add a new §117.213(e)(5) which
provides an alternative to the CEMS requirements of 40 CFR
Part 60 specified in §117.213(e)(1). The new §117.213(e)(5)
provides that an owner or operator may choose to comply with
the CEMS requirements of 40 CFR Part 75. The new paragraph
is necessary because 40 CFR 60 looks at relative accuracy in
terms of percentage instead of an absolute value, whereas 40
CFR Part 75 allows the use of an absolute difference. Because
40 CFR Part 60 was designed for much higher NOx concentra-
tions than the ESADs represent, there is a potential to fail a RATA
under 40 CFR Part 60 when a source is operating at very low NOx

concentrations (e.g., ten ppmv and below). In addition, the exist-
ing §117.213(e)(4) has been renumbered as §117.213(e)(6) to
accommodate the new §117.213(e)(4) and (5), and a reference
to the new §117.213(e)(5) has been added to §117.213(e)(1) to
facilitate the new §117.213(e)(5) described earlier in this para-
graph.
In addition, the changes to §117.213 revise
§117.213(f)(5)(A)(i)(I) and (C)(iii)(II) to provide an alternative to
the CEMS relative accuracy requirements of 40 CFR Part 60,
Appendix B, Performance Specification 2. The revisions are
necessary because 40 CFR Part 60 looks at relative accuracy
in terms of percentage instead of an absolute value and was
designed for much higher NOx concentrations than the ESADs
represent. Consequently, there is a potential to fail a RATA
under 40 CFR Part 60 when a source is operating at very low
NOx concentrations (e.g., ten ppmv and below).
The changes to §117.213 also add new §117.213(f)(5)(A)(ii)(IV)
and (V) which revise the PEMS requirements by allowing tempo-
rary waivers of the r-correlation test based on certain cases. The
new §117.213(f)(5)(A)(ii)(IV) allows a waiver from the statistical
tests and default reference method standard deviation values for
the F-test according to the "TNRCC PEMS Protocol Draft," May
16, 1994. The new §117.213(f)(5)(A)(ii)(V) provides a temporary
waiver of the correlation analysis if the process design is such
that it is technically impossible to vary the process to result in a
concentration change sufficient to allow a successful correlation
analysis statistical test, or if the data for a measured compound
(e.g., NOx, O2) are determined to be autocorrelated according to
the procedures of 40 CFR §75.41(b)(2), with the statistical test
repeated at the next RATA to verify compliance with the correla-
tion analysis statistical test requirement.
The changes to §117.213 also revise §117.213(g)(1)(C) to re-
fer to "engines used exclusively in emergency situations" rather
than the more specific phrase "gas-fired emergency generators."
This change will exclude diesel-fired engines used exclusively
in emergency situations from the biennial testing specified in
§117.213(g)(1)(B) and will ensure that these engines will not
have to be started for no reason other than to conduct this test-
ing.
The changes to §117.213 also revise §117.213(i) to include a
reference to §117.205(h)(9) which was inadvertently deleted in
previous rulemaking. The change restores the NOx RACT run
time meter requirement for stationary gas turbines and engines
which operate less than 850 hours per year, based on a rolling
12-month average, and is necessary to ensure compliance with
the 850 hours per year limit. In addition, the changes to §117.213
correct a section title in §117.213(m).

The changes to §117.214, concerning Emission Testing and
Monitoring for the Houston/Galveston Attainment Demonstra-
tion, add a new §117.214(a)(1)(D) which requires that ammonia
monitoring be applied to units which inject urea or ammonia into
the exhaust stream for NOx control. The commission is adopting
several options for ammonia slip monitoring in order to provide
flexibility and minimize cost. The first option is to calculate the
slip with a mass balance, as the difference between the input
ammonia, measured by the ammonia injection rate, and the
ammonia reacted, measured by the differential NOx upstream
and downstream of SCR. Because this option relies on process
parameters routinely monitored in SCR systems, it is the least
expensive procedure and is commonly specified in NSR permits.
The permits typically require annual calibration of this method
using a stack emission test for ammonia. The commission so-
licited comments on the usefulness of this stack test calibration
based on recent experience; these comments are addressed
later in this preamble under the RESPONSE TO COMMENTS
heading. The second option is to monitor ammonia slip more
directly by splitting the exhaust sample stream, converting
the ammonia to NO in one stream with a thermal oxidizer,
and measuring the ammonia as the difference between the
converted and unconverted samples. This is the slip monitoring
approach recommended by the Institute of Clean Air Companies
at http://www.icac.com/noxgaswp.pdf. By alternately measuring
streams, it may be feasible to monitor ammonia using an already
required downstream NOx analyzer, which would eliminate the
cost of a separate analyzer. The third option is to conduct
weekly ammonia sampling using stain tubes. This method has
been specified in NSR permits. A fourth option is to use another
method as approved by the executive director. A number of
commercial methods of monitoring ammonia slip are described
in the EPA’s "Ammonia CEMS Background Report," June 14,
1993, available at http://www.epa.gov/ttn/emc/cem.html.
Control of the excess ammonia generation is a part of the sci-
ence, as well as the economics, of post-combustion controls
which utilize urea or ammonia as a reagent, and a competently
designed and operated post-combustion control systemwill mini-
mize excess ammonia generation. Minimizing ammonia slip de-
pends on designing the system such that injected ammonia is
properly mixed and well distributed and such that the amount of
catalyst (in the case of SCR) is sufficient to control both NOx and
ammonia to the desired levels. Nevertheless, there will be an
increase in ammonia emissions due to ammonia slip associated
with the use of post-combustion control technologies. It is de-
sirable to minimize ammonia emissions due to the concern that
significantly increased ammonia emissions will enhance forma-
tion of PM2.5. Consequently, monitoring for ammonia emissions
is necessary. The changes to §117.214 also renumber the ex-
isting §117.214(a)(1)(D) as §117.214(a)(1)(E) to accommodate
the new §117.214(a)(1)(D).
In addition, the changes to §117.214 revise §117.214(b)(2) to
specify that quarterly NOx and CO emission checks are not re-
quired for engines equipped with CEMS or PEMS, since these
quarterly checks are intended to be a substitute for CEMS or
PEMS. The changes to §117.214 also add a new §117.214(b)(3)
which specifies that each stationary internal combustion engine
controlled with nonselective catalytic reduction (NSCR) shall be
equipped with an automatic air-fuel ratio (AFR) controller which
operates on exhaust O2 or CO control and maintains AFR in the
range required to meet the engine’s applicable emission limits.
This change is necessary because an automatic AFR controller
is necessary for NSCR to work reliably. In addition, the changes
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to §117.214 revise the catchline in §117.214(b) to specify "oper-
ating requirements" because the AFR requirement is more ap-
propriately categorized as an operating requirement rather than
a testing requirement.
In addition, the changes to §117.214 revise §117.214(c)(2)(C) to
clarify that any retesting at a unit not equipped with a CEMS or
PEMS establishes a new emission factor to be used to calculate
actual emissions from the date of the retesting forward, with the
previously determined emission factor used to calculate actual
emissions for compliance with the mass emissions cap and trade
program of Chapter 101, Subchapter H, Division 3, until the date
of the retesting. The changes to §117.214 also abbreviate con-
tinuous emissions monitoring system and predictive emissions
monitoring system in §117.214(c)(2).
Finally, the changes to §117.214 add a new §117.214(c)(2)(D)
which requires that all test reports be submitted to the executive
director for review and approval within 60 days after completion
of the testing. This is consistent with the existing requirements
of Chapter 117 and is necessary to ensure the integrity and ac-
curacy of testing.
The changes to §117.215, concerning Final Control Plan Pro-
cedures for Reasonably Available Control Technology, correct
the reference in §117.215(a)(2)(E) to §117.570 to reflect the re-
cent title change of this section from "Trading" to "Use of Emis-
sions Credits for Compliance." (See the January 12, 2001 is-
sue of the Texas Register (26 TexReg 631)). The changes to
§117.215 also abbreviate million British thermal units per hour
in §117.215(a)(6).
The changes to §117.216, concerning Final Control Plan Pro-
cedures for Attainment Demonstration Emission Specifications,
correct the reference in §117.216(a)(1)(C) to §117.570 to reflect
the recent title change of this section from "Trading" to "Use
of Emissions Credits for Compliance." (See the January 12,
2001 issue of the Texas Register (26 TexReg 631)). In addition,
the changes to §117.216 add a new §117.216(a)(1)(D) which
references §117.207. This change is necessary because
§117.207 is an option for compliance in BPA and DFW under
§117.206(f)(1)(A). The changes to §117.216 also revise a
reference from §117.206(a) and (b) to §117.206 and add a new
§117.216(a)(1)(E) which references the mass emissions cap
and trade program of Chapter 101, Subchapter H, Division 3,
and §117.210, concerning System Cap. These changes are
necessary to ensure that sources in HGA submit the required
information necessary to document compliance.
In addition, the changes to §117.216 revise §117.216(a)(4) by
replacing a reference to the Austin office with a reference to the
central office to avoid confusion with the Austin regional office.
Finally, the changes to §117.216 add a new §117.216(a)(6) that
specifies which information is to be submitted for EGFs subject
to the system cap of §117.210. This is necessary to ensure that
EGFs in HGA submit the required information necessary to doc-
ument compliance (for example, the calculations used to calcu-
late the 30-day average and maximum daily system cap allow-
able emission rates).
The changes to §117.219, concerning Notification, Recordkeep-
ing, and Reporting Requirements, revise §117.219(a) by replac-
ing a reference to §101.11 with a reference to §101.222.Sec-
tion 101.222 was adopted in the September 6, 2002 issue of the
Texas Register (27 TexReg 8499) and replaced §101.11.

The changes to §117.219 also revise §117.219(b)(1) to clarify
that verbal notification of the date of any testing conducted un-
der §117.211 must be made at least 15 days prior to such date
followed by written notification within 15 days after testing is com-
pleted. Likewise, the changes to §117.219(c) clarify that results
of testing conducted under §117.211 must be provided to the
TCEQ central and regional offices and any local air pollution
control agency having jurisdiction. This revision is necessary
to ensure that any retesting conducted under §117.214(c)(2) is
subject to the same notification and test result reporting require-
ments as the initial test.
The changes to §117.219 also revise §117.219(e) to replace the
phrase "rich-burn" with "gas-fired" because this rule also applies
to lean-burn engines. In addition, the changes to §117.219
replace a reference to quarterly reports in §117.219(e) with
a reference to semiannual reports for consistency with refer-
ences to these reports in §117.520(a)(2)(B) and elsewhere in
§117.219(e). A semiannual reporting frequency is consistent
with the reporting frequency specified for federal operating
permits in 30 TAC §122.145, concerning Reporting Terms and
Conditions. Affected owners and operators may maintain a
quarterly schedule, if they prefer.
The changes to §117.221, concerning Alternative Case Specific
Specifications, clarify that requests for alternate CO or ammo-
nia limits are evaluated by the Engineering Services Team, Of-
fice of Compliance and Enforcement. It should be noted that
the paragraphs (§117.106(d) and §117.206(e)) addressing pol-
lutants which may increase as an incidental result of compliance
with the NOx limits, specifically, CO and ammonia, continue to
be excluded from the SIP. The changes to §117.221 also re-
vise a reference in §117.221(a)(2) from RACT to §117.205 or
§117.206. This change is necessary because the ESADs of
§117.206 go beyond RACT in some cases.
The changes to §117.221 also delete the reference to §50.39
and to filing a motion for reconsideration from §117.221(b) be-
cause §50.39 only applies to any application that is declared
administratively complete before September 1, 1999. The ref-
erence to §50.139, which applies to any application that is de-
clared administratively complete on or after September 1, 1999,
is appropriate and has been retained.
The changes to §117.223, concerning Source Cap, abbreviate
EPA in §117.223(a)(4) and revise §117.223(b)(1) to correct an
inadvertent restriction on the use of the source cap. Specifically,
the source cap in §117.223 is given as an option for compliance
with the lean-burn engine emission specifications in §117.205(e)
which are applicable in BPA. A company in BPA would like to
use the source cap for their lean-burn engines, putting them into
a cap with their boilers and heaters which are subject to the
§117.205(a) - (d) RACT emission limits up until May 1, 2003,
when the more stringent boiler and heater limits in §117.206 be-
come applicable. However, the existing rule language seems to
inadvertently prohibit them from combining the engines, boilers,
and heaters into one source cap until May 1, 2003. The definition
of Hi in the figure in §117.223(b)(1), variable (A), requires that
the boilers and heaters complying with §117.205(a) - (d) use the
original RACT heat input baseline within 1990 - 1993, and in vari-
able (B) requires the lean burn engines and boilers and heaters
under the ESAD to use the 1997 - 1999 baseline, while both
§117.223(a) and (b) specify use of the same heat input baseline
for all sources in the cap. For sources in BPA complying with the
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lean-burn engine emission specifications in §117.205(e), the re-
vision to the definition of Hi in the figure in §117.223(b)(1), vari-
able (B), will allow the owner or operator to combine the source
cap with sources complying with §117.205(a) - (d) of this title,
using the 1997 - 1999 heat input baseline described in the figure
in §117.223(b)(1), variable (A), for the sources complying with
§117.205(a) - (d). In addition, the revisions to the definition of Ri

in the figure in §117.223(b)(1), variables (A)(ii) and (B)(ii), and to
§117.223(c)(2) replace the phrase "pursuant to" with "in accor-
dance with" for consistency with the agency’s style guidelines.
The changes to §117.223 also spell out Code of Federal Regu-
lations in §117.223(c)(2).
In addition, the changes to §117.223 add a new §117.223(l)
which specifies that after the applicable attainment demonstra-
tion SIP compliance date, the RACT source cap will no longer
apply to equipment in HGA for which §117.206(c) has estab-
lished a more stringent emission specification. This will avoid
any potential conflicts of the RACT limits and the more stringent
ESADs. For purposes of §117.223(l), the RACT source cap of
§117.223 remains in effect until the emissions allocation for units
under the HGA mass emissions cap are equal to or less than the
allocation that would be calculated using the RACT source cap
of §117.223. In addition, a reference to "system cap" is corrected
to "source cap."
Subchapter C, Acid Manufacturing
Division 1, Adipic Acid Manufacturing
The changes to §117.301, concerning Applicability, revise the
sentence structure for improved readability and revise "undesig-
nated head" to "division" in response to revised Texas Register
rules (see the February 13, 1998 issue of the Texas Register (23
TexReg 1289)).
The change to §117.309, concerning Control Plan Procedures,
revises "undesignated head" to "division" in response to revised
Texas Register rules.
The change to §117.311, concerning Initial Demonstration of
Compliance, replaces a reference to "the effective date of this
rule" in §117.311(d) with the actual date (June 23, 1994).
The changes to §117.313, concerning Continuous Demon-
stration of Compliance, update the reference to the PEMS
requirements of §117.213 due to a recent renumbering of this
section; revise the sentence structure for improved readability;
revise "undesignated head" to "division" in response to revised
Texas Register rules; and replace "Texas Natural Resource
Conservation Commission (commission)" with "commission"
because the agency’s name was recently changed to "Texas
Commission on Environmental Quality" in accordance with
House Bill 2912, Article 18, 77th Legislature, 2001.
The changes to §117.319, concerning Notification, Record-
keeping, and Reporting Requirements, revise references to
the TNRCC and the EPA for consistency with the agency’s
style guidelines. The changes to §117.319 also revise the
record retention time specified in recordkeeping, §117.319(d),
from two years to five years for consistency. The sources
subject to Chapter 117 are also subject to FCAA, Title V permit
requirements, which specify a five-year period for retention of
compliance records.
The changes to §117.321, concerning Alternative Case Specific
Specifications, revise a reference to the EPA for consistency with
the agency’s style guidelines; change a reference from RACT
to the specific section (§117.305); revise "undesignated head"

to "division" in response to revised Texas Register rules; and
replace a reference to §103.71, concerning Request for Action
by the Commission (which has been repealed), with a reference
to §50.139, concerning Motion to Overturn Executive Director’s
Decision.
Subchapter C, Acid Manufacturing
Division 2, Nitric Acid Manufacturing - Ozone Nonattainment Ar-
eas
The changes to §117.401, concerning Applicability, revise the
sentence structure for improved readability; revise "undesig-
nated head" to "division" in response to revised Texas Register
rules; and correct a reference to the title of the division.
The changes to §117.409, concerning Control Plan Procedures,
revise "undesignated head" to "division" in response to revised
Texas Register rules and correct a reference to the title of the
division.
The change to §117.411, concerning Initial Demonstration of
Compliance, replaces a reference to "the effective date of this
rule" in §117.411(d) with the actual date (June 23, 1994).
The changes to §117.413, concerning Continuous Demonstra-
tion of Compliance, update the reference to the PEMS require-
ments of §117.213 due to a recent renumbering of this section;
revise the sentence structure for improved readability; revise "un-
designated head" to "division" in response to revised Texas Reg-
ister rules; correct a reference to the title of the division; and re-
place "Texas Natural Resource Conservation Commission (com-
mission)" with "commission" due to the recent change in the
agency’s name.
The changes to §117.419, concerning Notification, Record-
keeping, and Reporting Requirements, revise references to the
TNRCC and the EPA for consistency with the agency’s style
guidelines. The changes to §117.419 also delete two section
titles in §117.419(b) because the titles are included earlier in
this section. In addition, the changes to §117.419 revise the
record retention time specified in recordkeeping, §117.419(d),
from two years to five years for consistency. The sources
subject to Chapter 117 are also subject to FCAA, Title V permit
requirements, which specify a five-year period for retention of
compliance records.
The changes to §117.421, concerning Alternative Case Specific
Specifications, revise a reference to the EPA for consistency with
the agency’s style guidelines; change a reference from RACT
to the specific section (§117.405); revise "undesignated head"
to "division" in response to revised Texas Register rules; and
replace a reference to §103.71, concerning Request for Action
by the Commission (which has been repealed), with a reference
to §50.139, concerning Motion to Overturn Executive Director’s
Decision.
Subchapter D, Small Combustion Sources
Division 1, Water Heaters, Small Boilers, and Process Heaters
The changes to §117.463, concerning Exemptions, add exemp-
tions for manufacturers and distributors of water heaters, small
boilers, and process heaters which exceed the emission limits of
§117.465, concerning Emission Specifications, but which are in-
tended for shipment and use outside of Texas. The new exemp-
tions are necessary because some Texas manufacturers also
market their products outside of Texas. Similarly, some man-
ufacturers may produce units that exceed the emission limits of
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§117.465 and ship them to a Texas distribution center which then
ships them outside of Texas.
The change to §117.465, concerning Emission Specifications,
corrects a typographical error in §117.465(4)(B) by deleting "per
hour."
The change to §117.467, concerning Certification Require-
ments, corrects a reference to the South Coast Air Quality
Management District because the rule currently lacks "Quality."
Subchapter D, Small Combustion Sources
Division 2, Boilers, Process Heaters, and Stationary Engines
and Gas Turbines at Minor Sources
The changes to §117.473, concerning Exemptions, revise
§117.473(2)(E), (H)(ii), and (I)(ii) by deleting "effective" before
the date of the revisions to 40 CFR §60.15 (December 16,
1975) because this date is the date of publication in the Federal
Register, rather than the effective date of 40 CFR §60.15.
The changes to §117.475, concerning Emission Specifications,
add a new §117.475(c)(1)(B) which specifies an ESAD of 0.072
lb/MMBtu heat input (or alternatively, 60 ppmv at 3.0% O2, dry
basis) for liquid-fired boilers and process heaters, and clarify that
the ESAD of 0.036 lb/MMBtu heat input (or 30 ppmv at 3.0% O2,
dry basis) is applicable to gas-fired units.
The changes to §117.475 also revise §117.475(c)(4)(A) to clar-
ify that the emission specification for diesel engines is the lower
of 11.0 g/hp-hr or the emission rate established by testing, mon-
itoring, manufacturer’s guarantee, or manufacturer’s other data.
This change is necessary to ensure that an inadvertent windfall
is not created for existing diesel engines which emit less than
11.0 g/hp-hr.
The changes to §117.475 further revise §117.475(c)(4)(B)
because ESADs for stationary diesel engines rated at less
than 50 horsepower (hp) were inadvertently included for minor
sources in the existing §117.475(c)(4)(B)(i) - (iii). Because
§117.473(a)(2)(A) exempts engines rated at less than 50
hp, these ESADs are superfluous. Therefore, the existing
§117.475(c)(4)(B)(i) - (iii) has been deleted, and the ex-
isting §117.475(c)(4)(B)(iv) - (ix) has been renumbered as
§117.475(c)(4)(B)(i) - (vi).
In addition, the changes to §117.475 revise §117.475(c)(6),
which provides an ESAD for a unit with an annual capacity
factor of 0.0383 or less, to specify that averaging may be used
to determine eligibility for this ESAD. Specifically, the revisions
state that for units placed into service on or before January 1,
1997, the 1997 - 1999 average annual capacity factor is used
to determine whether the unit is eligible for the ESAD of this
paragraph. The revisions further specify that for units placed
into service after January 1, 1997, the annual capacity factor
is calculated from two consecutive years in the first five years
of operation to determine whether the unit is eligible for the
emission specification of this paragraph (using the same two
consecutive years chosen for the activity level baseline), and
that the five-year period begins at the end of the adjustment
period as defined in §101.350.
The changes to §117.475 also revise §117.475(f) to specify that
changes after December 31, 2000 to a unit subject to an ESAD
in §117.475(c) (an "ESAD unit") which result in increased NOx

emissions from a unit not subject to an ESAD in §117.206(c)
(a "non-ESAD unit"), such as redirecting one or more fuel or

waste streams containing chemical-bound nitrogen to an incin-
erator with a maximum rated capacity of less than 40 MMBtu/hr
or a flare, is only allowed if the increase in NOx emissions at
the non-ESAD unit is determined using a CEMS or PEMS or
through stack testing, and a deduction in allowances equal to
the increase in NOx emissions at the non-ESAD unit is made
as specified in §101.354. This is necessary to prevent circum-
vention due to the transfer of emissions from a unit under which
these emissions would be controlled (i.e., a unit subject to an
ESAD) to a non-ESAD unit which consequently is uncontrolled.
If a fuel or waste stream containing chemical-bound nitrogen was
being directed to a non-ESAD unit on or before December 31,
2000, then any increase in the non- ESAD unit’s NOx emission
rate that resulted after December 31, 2000 from increasing the
amount of chemical-bound nitrogen directed to the non-ESAD
unit is a change that would be subject to the requirement that
the increase in NOx emissions at the non- ESAD unit be deter-
mined using a CEMS or PEMS or through stack testing, with a
deduction in allowances equal to the increase in NOx emissions
at the non-ESAD unit made in accordance with the mass emis-
sions cap and trade program.
In addition, the changes to §117.475 add a new §117.475(g)
which specifies that a source which met the definition of major
source on December 31, 2000 shall always be classified as a
major source for purposes of Chapter 117. The new §117.475(g)
further specifies that a source which did not meet the definition
of major source (i.e., was a minor source, or did not yet exist)
on December 31, 2000, but which at any time after December
31, 2000 becomes a major source, shall from that time forward
always be classified as a major source for purposes of Chapter
117. This change, in conjunction with the corresponding change
to §117.206(h)(4) described earlier in this preamble, is neces-
sary to close a potential loophole for certain major sources. Cur-
rently, if a major source in HGA consists primarily of units which
are not subject to an ESAD, includes one or more units for which
an ESAD has been established, but is not subject to the mass
emissions cap and trade program of Chapter 101, Subchapter
H, Division 3, because the cumulative design capacity to emit
of the units subject to ESADs is less than ten tpy, it could be
interpreted that this major NOx emission source would not be re-
quired to make any emission reductions. It was never the com-
mission’s intention to exempt major NOx emission sources which
have a limited amount of affected units from reducing NOx emis-
sions. The change will ensure that such sources are subject to
the same ESADs and the same emission reduction requirements
as other major sources.
The changes to §117.475 also add a new §117.475(h) which
specifies that the low annual capacity factor ESAD available un-
der §117.475(c)(6) for units with an annual capacity factor of
0.0383 or less is based on the unit’s status on December 31,
2000. This change is necessary to ensure that reduced oper-
ation after December 31, 2000 cannot be used to qualify for a
more lenient emission specification under §117.475(c)(6) than
would otherwise apply to the unit.
Finally, the changes to §117.475 add a new §117.475(i) which
specifies ammonia and CO limits. The new limits are neces-
sary to prevent large increases in ammonia and CO emissions
concurrent with the installation of NOx controls, and represent
a maximum rate under good engineering practice. Testing for
these pollutants is already required under §117.479(e)(1) and
(2). The commission is excluding these related pollutant limits of
§117.475(i) from the SIP in order to simplify the approval process
for alternative emission specifications under the new §117.481,

ADOPTED RULES January 3, 2003 28 TexReg 255



concerning Alternative Case Specific Specifications. This step
will eliminate the need for case specific SIP revisions by the
EPA to complete the approval of an alternate CO or ammonia
limit. Because the ammonia slip limit is intended to apply to units
equipped with SCR, SNCR, or SCR/SNCR hybrids for NOx con-
trol, the new §117.475(i)(2) also specifies that the ammonia slip
limit applies to units which inject urea or ammonia into the ex-
haust stream for NOx control.
The change to §117.478, concerning Operating Requirements,
adds a new §117.478(c)(3) to exclude firewater pumps used
for emergency response training conducted in the months of
April through October from the current §117.478(c), which
prohibits stationary diesel and dual-fuel engines in HGA from
being started or operated for testing or maintenance between
the hours of 6:00 a.m. and noon. The change is necessary to
minimize the potential for heat exhaustion or heat stroke due to
the protective clothing worn by an in-house fire brigade during
emergency response training.
The changes to §117.479, concerning Monitoring, Recordkeep-
ing, and Reporting Requirements, revise the totalizing fuel flow
meter and recordkeeping requirements of §117.479(a)(1) and (g)
to include references to §117.473(b). These revisions are nec-
essary for the owner or operator of boilers and process heaters
claimed exempt under §117.473(b) to be able to demonstrate
compliance with the annual heat input limits.
The changes to §117.479 also add a new §117.479(e)(2) which
requires that ammonia monitoring be applied to units which inject
urea or ammonia into the exhaust stream for NOx control. The
commission is adopting several options for ammonia slip moni-
toring in order to provide flexibility and minimize cost. The first
option is to calculate the slip with a mass balance, as the differ-
ence between the input ammonia, measured by the ammonia in-
jection rate, and the ammonia reacted, measured by the differen-
tial NOx upstream and downstream of SCR. Because this option
relies on process parameters routinely monitored in SCR sys-
tems, it is the least expensive procedure and is commonly speci-
fied in NSR permits. The permits typically require annual calibra-
tion of this method using a stack emission test for ammonia. The
commission solicited comments on the usefulness of this stack
test calibration based on recent experience; these comments
are addressed later in this preamble under the RESPONSE TO
COMMENTS heading. The second option is to monitor ammo-
nia slip more directly by splitting the exhaust sample stream,
converting the ammonia to NO in one stream with a thermal oxi-
dizer, andmeasuring the ammonia as the difference between the
converted and unconverted samples. This is the slip monitoring
approach recommended by the Institute of Clean Air Compa-
nies at http://www.icac.com/noxgaswp.pdf. By alternately mea-
suring streams, it may be feasible to monitor ammonia using an
already required downstream NOx analyzer, which would elimi-
nate the cost of a separate analyzer. The third option is to con-
duct weekly ammonia sampling using stain tubes. This method
has been specified in NSR permits. A fourth option is to use an-
other method as approved by the executive director. A number of
commercial methods of monitoring ammonia slip are described
in the EPA’s "Ammonia CEMS Background Report," June 14,
1993, available at http://www.epa.gov/ttn/emc/cem.html.
Control of the excess ammonia generation is a part of the sci-
ence, as well as the economics, of post-combustion controls
which utilize urea or ammonia as a reagent, and a competently

designed and operated post-combustion control systemwill mini-
mize excess ammonia generation. Minimizing ammonia slip de-
pends on designing the system such that injected ammonia is
properly mixed and well distributed and such that the amount of
catalyst (in the case of SCR) is sufficient to control both NOx and
ammonia to the desired levels. Nevertheless, there will be an
increase in ammonia emissions due to ammonia slip associated
with the use of post-combustion control technologies. It is de-
sirable to minimize ammonia emissions due to the concern that
significantly increased ammonia emissions will enhance forma-
tion of PM2.5. Consequently, monitoring for ammonia emissions
is necessary. The changes to §117.479 also renumber the exist-
ing §117.479(e)(2) as §117.479(e)(3) to accommodate the new
§117.479(e)(2).
In addition, the changes to §117.479 revise §117.479(e)(7)(C) to
clarify that any retesting at a unit not equipped with a CEMS or
PEMS establishes a new emission factor to be used to calculate
actual emissions from the date of the retesting forward, with the
previously determined emission factor used to calculate actual
emissions for compliance with the mass emissions cap and trade
program of Chapter 101, Subchapter H, Division 3 until the date
of the retesting.
The changes to §117.479 add a new §117.479(e)(9) which re-
quires that all test reports be submitted to the executive direc-
tor for review and approval within 60 days after completion of
the testing. This is consistent with the existing requirements of
Chapter 117 and is necessary to ensure the integrity and ac-
curacy of testing. Finally, the changes to §117.479 abbreviate
carbon monoxide as CO in §117.479(g)(4).
The new §117.481 allows an alternative emission specification
to be established on a case specific basis for ammonia. The
commission is excluding this related pollutant limit from the SIP
in order to simplify the approval process for alternative emission
specifications. This step will eliminate the need for case specific
SIP revisions by the EPA to complete the approval of an alternate
ammonia limit.
Subchapter E, Administrative Provisions
The changes to §117.510, concerning Compliance Schedule for
Utility Electric Generation in Ozone Nonattainment Areas, add
new §117.510(a)(2)(C) and (b)(2)(A)(iii) which specify a May 1,
2003 compliance date for installation of CEMS or PEMS on previ-
ously exempt units in BPA and DFW and completion of applicable
CEMS or PEMS evaluations and quality assurance procedures
specified in §117.113. The previously exempt units include util-
ity boilers which are not subject to 40 CFR Part 75 NOx monitor-
ing (i.e., those rated at up to 25 MW) and utility boilers claimed
exempt from NOx RACT using the low annual capacity factor ex-
emption of §117.103(a)(2), concerning Exemptions. A CEMS or
PEMS is necessary for these units to be able to demonstrate
compliance with §117.106(a) and (b).
In addition, the changes to §117.510 revise §117.510(c)(2)(A)(i)
to specify that an owner or operator may choose to demonstrate
compliance with the ammonia monitoring requirements through
annual ammonia stack testing until March 31, 2005.
The changes to §117.510 also delete §117.510(c)(2)(E) be-
cause the deletion of the alternate ESADs in §117.106(c)(5)
makes §117.510(c)(2)(E) unnecessary. Because alter-
nate ESADs are being implemented through reloca-
tion to §117.106(c)(1) - (3), the current language of
§117.510(c)(2)(E)(i) is replacing the current language of
§117.510(c)(2)(B)(iii)(I). Similarly, the current language of
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§117.510(c)(2)(E)(ii) is relocated to §117.510(c)(2)(B)(iii)(III).
The new §117.510(c)(2)(B)(iii)(II) requires submission, by March
31, 2004, of the information specified in §117.116, which, as
described earlier in this preamble, is necessary to document
compliance. This information would include, for example, the
calculations used to calculate the 30-day average and maximum
daily system cap allowable emission rates.
The changes to §117.512, concerning Compliance Schedule for
Utility Electric Generation in East and Central Texas, specify how
compliance with the regional electric utility requirements is de-
termined in the remainder of the calendar year following the final
compliance date (either May 1, 2003 or May 1, 2005). Because
compliance with the NOx emission specifications and optional
system cap is on an annual basis, the changes specify that the
first year’s compliance is determined using the period of May 1
through April 30, with compliance for each subsequent annual
period on a calendar year basis.
The changes to §117.512 also specify that the updated final con-
trol plan required by §117.145, concerning Final Control Plan
Procedures, shall be submitted no later than one month after
the end of the first year’s compliance period, and by January 31
of the next calendar year. These changes are consistent with
the intent of the current rule language. In addition, the changes
to §117.512 add a new §117.512(1)(C) which specifies a May
1, 2005 compliance date for electric utilities in east and central
Texas to meet the ammonia limit of §117.135(2) described ear-
lier in this preamble.
The changes to §117.520, concerning Compliance Schedule for
Industrial, Commercial, and Institutional Combustion Sources
in Ozone Nonattainment Areas, revise §117.520(c)(2)(A)(i) to
specify that an owner or operator may choose to demonstrate
compliance with the ammonia monitoring requirements through
annual ammonia stack testing until March 31, 2005.
In addition, the changes to §117.520 revise
§117.520(c)(2)(A)(ii)(I) to clarify the commission’s intent that
the requirement in §117.211(c) for CEMS or PEMS to be
operational before stack testing does not apply to a stack test
conducted before March 31, 2005 on a unit not equipped with
CEMS or PEMS for which CEMS or PEMS must be installed
no later than March 31, 2005. In addition, the commission
revised §117.520(c)(2)(A)(ii)(II) to clarify that if the monitoring
system installation is deferred until March 31, 2005, the CEMS
or PEMS performance evaluation and quality assurance
procedures still must be submitted by that date.
The changes to §117.520 also revise the system cap compliance
schedule for non-utility EGFs in §117.520(c)(2)(B)(iii) by delet-
ing the intermediate compliance dates. The commission adopts
this revision to eliminate the unnecessarily complicated schedule
and to allow the affected industries more options for planning and
implementing incremental reductions in emissions. The amend-
ment would not affect the March 31, 2007 final compliance date
nor would it increase final emission rates, and would still achieve
the final emission reductions as required by the SIP.
In addition, the changes to §117.520 delete §117.520(c)(2)(C)
because the deletion of the alternate ESADs in §117.206(c)(18)
makes §117.520(c)(2)(C) unnecessary. Subsequent subpara-
graphs are relettered due to the deletion of §117.520(c)(2)(C).
The changes to §117.520 also add a new §117.520(c)(2)(F)
which specifies that March 31, 2005 is the default compliance
date for HGA attainment demonstration requirements that are

not explicitly addressed elsewhere in §117.520(c)(2), such as
the quarterly engine checks required by §117.214(b)(2).
The changes to §117.534, concerning Compliance Schedule
for Boilers, Process Heaters, and Stationary Engines and
Gas Turbines at Minor Sources, revise §117.534(1)(B)(i) and
(2)(B)(i) to clarify the commission’s intent that the requirement
in §117.479(e)(6) for CEMS or PEMS to be operational before
stack testing does not apply to a stack test conducted before
March 31, 2005 on a unit not equipped with CEMS or PEMS for
which CEMS or PEMS must be installed no later than March 31,
2005. In addition, the commission revised §117.534(1)(B)(ii)
and (2)(B)(ii) to clarify that if the monitoring system installation is
deferred until March 31, 2005, the CEMS or PEMS performance
evaluation and quality assurance procedures still must be
submitted by that date.
The changes to §117.534 also add a new §117.534(1)(F) which
specifies that March 31, 2005 is the default compliance date for
HGA attainment demonstration requirements that are not explic-
itly addressed elsewhere in §117.534, such as the quarterly en-
gine checks required by §117.478(b)(5).
In addition, the changes to §117.534 revise §117.534(2)(A) to
specify that an owner or operator may choose to demonstrate
compliance with the ammonia monitoring requirements through
annual ammonia stack testing until March 31, 2005.
The changes to §117.534 revise §117.534(2)(B)(i) to clarify the
commission’s intent that the requirement in §117.479(e)(6) for
CEMS or PEMS to be operational before stack testing does not
apply to a stack test conducted before March 31, 2005 on a unit
not equipped with CEMS or PEMS for which CEMS or PEMS
must be installed no later than March 31, 2005. In addition, the
commission revised §117.534(2)(B)(ii) to clarify that if the mon-
itoring system installation is deferred until March 31, 2005, the
CEMS or PEMS performance evaluation and quality assurance
procedures still must be submitted by that date.
The changes to §117.534 also switch the order of the existing
§117.534(2)(C) and (D) for consistency with §117.534(1) and to
make the order more logical.
Section 117.540, concerning Phased Reasonably Available
Control Technology (RACT), is repealed because this section
has been made obsolete by the passing of the March 31,
2001 final compliance date for RACT in DFW specified in
§117.510(b)(1).
Section 117.560, concerning Recission, is repealed because
this section has been made obsolete by determinations that NOx

reductions are necessary for attainment of the ozone standard.
The FCAA, 42 USC, §7511a(f), requires that NOx RACT be ap-
plied to all major sources of NOx in ozone nonattainment areas,
unless a demonstration is made that NOx reductions would not
contribute to, or would not be necessary for, attainment of the
ozone standard. By policy, the EPA requires photochemical grid
modeling to demonstrate whether the §7511a(f) NOx measures
would contribute to ozone attainment.
On April 16, 1999, EPA published notice in the Federal Regis-
ter (64 FR 18864) that in order for BPA to take advantage of
a policy which allows consideration of the effect of transport of
ozone or its precursors from an upwind area, the commission
must submit to EPA an acceptable SIP revision (by November
15, 1999) which includes any local control measures needed for
expeditious attainment and proof that all applicable local control
measures required under the moderate classification have been
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adopted. The commission met the "expeditious attainment" re-
quirement of EPA’s policy by providing for additional NOx reduc-
tions in BPA through adoption of lean-burn engine NOx rules on
October 27, 1999. Commission staff conducted modeling for an
ozone episode showing transport from HGA to BPA, as well as
another ozone episode in which BPA’s local emission contribu-
tions predominate in the formation of ozone, showing the need
for more NOx reductions in BPA in order for the area to attain the
one-hour ozone standard. The commission adopted additional
NOx rules on April 19, 2000 in order for BPA to attain under these
local contributions conditions.
On June 21, 1999, the EPA rescinded a 42 USC, §7511a(f),
exemption from NOx measures for DFW. EPA’s rescission was
based on its finding that NOx reductions in DFW are necessary
for attainment of the ozone standard. Similarly, the §7511a(f)
exemption from NOx measures for HGA expired on December
31, 1997. The expiration of the exemption under §7511a(f) was
based on the finding that NOx reductions in HGA are necessary
for attainment of the ozone standard. Therefore, the commission
has made determinations for BPA, DFW, and HGA that NOx re-
ductions are necessary for attainment of the ozone standard in
these ozone nonattainment areas, thereby rendering §117.560
obsolete.
PUBLIC UTILITY REGULATORY ACT DETERMINATION
As described earlier in this preamble, the commission adopts
these revisions to Chapter 117 and the SIP in order to reduce
NOx emissions and demonstrate attainment in the HGA ozone
nonattainment area. Accordingly, the commission makes the fol-
lowing determination, as required by the Public Utility Regula-
tory Act (PURA), Texas Utilities Code (TUC), §39.263(c)(1)(A)
and (3): reductions of NOx made in compliance with this rule-
making are hereby determined to be an essential component in
achieving compliance with the NAAQS for ground-level ozone;
and the amount and location of reductions of NOx emissions re-
sulting from this rulemaking are hereby determined to be consis-
tent with the air quality goals and policies of the commission.
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION
The commission has reviewed the rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and has determined that the rulemaking meets
the definition of a "major environmental rule" as defined in that
statute. A "major environmental rule" means a rule the specific
intent of which is to protect the environment or reduce risks
to human health from environmental exposure and that may
adversely affect in a material way the economy, productivity,
competition, jobs, the environment, or the public health and
safety of the state or a sector of the state.
The amendments to Chapter 117 and revisions to the SIP amend
requirements to achieve the intended NOx emission reductions of
the program. Specifically, the amendments to Chapter 117 will
require emission reductions, and, for some facilities, revise the
ESADs, from electric utility boilers and stationary gas turbines;
ICI boilers and stationary gas turbines; duct burners used in tur-
bine exhaust ducts; process heaters and furnaces; stationary in-
ternal combustion engines; fluid catalytic cracking units (includ-
ing catalyst regenerators and CO boilers and furnaces); pulping
liquor recovery furnaces; lime kilns; lightweight aggregate (LWA)
kilns; heat treating furnaces; reheat furnaces; magnesium chlo-
ride fluidized bed dryers; incinerators; and BIF units in the HGA
ozone nonattainment area. The rules are intended to protect
the environment and reduce risks to human health and safety

from environmental exposure and may have adverse effects on
certain utilities, petrochemical plants, refineries, and other indus-
trial, commercial, or institutional groups, and each group could
be considered a sector of the economy in a sector of the state.
This is based on the analysis provided in the rule proposal pre-
amble, including the discussion in the PUBLIC BENEFITS AND
COSTS section of the proposal which was published in the June
21, 2002 issue of the Texas Register (27 TexReg 5454) and in
preamble to the Chapter 117 rulemaking which was published
in the January 12, 2001 issue of the Texas Register (26 TexReg
524). In addition, the amendments add ammonia emission spec-
ifications for electric generating facilities located in 31 attainment
counties of east and central Texas. The remaining amendments
in this rulemaking are intended to correct typographical errors,
update cross-references, clarify ambiguous language, add flexi-
bility and delete obsolete language, and these amendments are
not expected to adversely affect in a material way the economy,
productivity, competition, jobs, the environment, or the public
health and safety of the state or a sector of the state.
The amendments do not meet any of the four applicability criteria
for requiring a regulatory analysis of a "major environmental rule"
as defined in the Texas Government Code. Section 2001.0225
applies only to a major environmental rule the result of which
is to: 1) exceed a standard set by federal law, unless the rule
is specifically required by state law; 2) exceed an express re-
quirement of state law, unless the rule is specifically required by
federal law; 3) exceed a requirement of a delegation agreement
or contract between the state and an agency or representative
of the federal government to implement a state and federal pro-
gram; or 4) adopt a rule solely under the general powers of the
agency instead of under a specific state law.
The amendments implement requirements of the FCAA. Under
42 USC, §7410, states are required to adopt a SIP which pro-
vides for "implementation, maintenance, and enforcement" of the
primary NAAQS in each air quality control region of the state.
While 42 USC, §7410, does not require specific programs, meth-
ods, or reductions in order to meet the standard, SIPs must in-
clude "enforceable emission limitations and other control mea-
sures, means or techniques (including economic incentives such
as fees, marketable permits, and auctions of emissions rights),
as well as schedules and timetables for compliance as may be
necessary or appropriate to meet the applicable requirements
of this chapter," (meaning Chapter 85, Air Pollution Prevention
and Control). It is true that the FCAA does require some specific
measures for SIP purposes, such as the inspection and mainte-
nance program, but those programs are the exception, not the
rule, in the SIP structure of the FCAA. The provisions of the
FCAA recognize that states are in the best position to determine
what programs and controls are necessary or appropriate in or-
der to meet the NAAQS. This flexibility allows states, affected
industry, and the public, to collaborate on the best methods for
attaining the NAAQS for the specific regions in the state. Even
though the FCAA allows states to develop their own programs,
this flexibility does not relieve a state from developing a program
that meets the requirements of 42 USC, §7410. Thus, while spe-
cific measures are not generally required, the emission reduc-
tions are required. States are not free to ignore the requirements
of 42 USC, §7410, and must develop programs to assure that the
nonattainment areas of the state will be brought into attainment
on schedule.
The requirement to provide a fiscal analysis of proposed regula-
tions in the Texas Government Code were amended by Senate
Bill (SB) 633 during the 75th Legislative Session. The intent of
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SB 633 was to require agencies to conduct an regulatory impact
analysis (RIA) of extraordinary rules. These are identified in the
statutory language as major environmental rules that will have a
material adverse impact and will exceed a requirement of state
law, federal law, or a delegated federal program, or are adopted
solely under the general powers of the agency. With the under-
standing that this requirement would seldom apply, the commis-
sion provided a cost estimate for SB 633 that concluded "based
on an assessment of rules adopted by the agency in the past,
it is not anticipated that the bill will have significant fiscal impli-
cations for the agency due to its limited application." The com-
mission also noted that the number of rules that would require
assessment under the provisions of the bill was not large. This
conclusion was based, in part, on the criteria set forth in the bill
that exempted proposed rules from the full analysis unless the
rule was a major environmental rule that exceeds a federal law.
As discussed earlier in this preamble, the FCAA does not require
specific programs, methods, or reductions in order to meet the
NAAQS; thus, states must develop programs for each nonattain-
ment area to ensure that area will meet the attainment deadlines.
Because of the ongoing need to address nonattainment issues,
the commission routinely proposes and adopts SIP rules. The
legislature is presumed to understand this federal scheme. If
each rule proposed for inclusion in the SIP was considered to
be a major environmental rule that exceeds federal law, then ev-
ery SIP rule would require the full RIA contemplated by SB 633.
This conclusion is inconsistent with the conclusions reached by
the commission in its cost estimate and by the Legislative Budget
Board (LBB) in its fiscal notes. Since the legislature is presumed
to understand the fiscal impacts of the bills it passes, and that
presumption is based on information provided by state agencies
and the LBB, the commission believes that the intent of SB 633
was only to require the full RIA for rules that are extraordinary
in nature. While the SIP rules will have a broad impact, that im-
pact is no greater than is necessary or appropriate to meet the
requirements of the FCAA. For these reasons, rules adopted for
inclusion in the SIP fall under the exception in Texas Government
Code, §2001.0225(a), because they are specifically required by
federal law.
In addition, 42 USC, §7502(a)(2), requires attainment as
expeditiously as practicable, and 42 USC, §7511a(d), requires
states to submit ozone attainment demonstration SIPs for
severe ozone nonattainment areas such as HGA. The adopted
rules will be submitted to the EPA as measures in the federally
approved SIP. By policy, the EPA requires photochemical grid
modeling to demonstrate whether the 42 USC, §7511a(f), NOx

measures would contribute to ozone attainment. The commis-
sion has performed photochemical grid modeling which predicts
that NOx emission reductions, such as those required by these
rules, will result in reductions in ozone formation in the HGA
ozone nonattainment area and help bring HGA into compliance
with the air quality standards established under federal law as
NAAQS for ozone. The 42 USC, §7511a(f) exemption from
NOx measures for HGA expired on December 31, 1997. The
expiration of the exemption under 42 USC, §7511a(f), was
based on the finding that NOx reductions in HGA are necessary
for attainment of the ozone standard. Therefore, the adopted
amendments are necessary components of and consistent with
the ozone attainment demonstration SIP for HGA, required by
42 USC, §7410.
The commission has consistently applied this construction to
its rules since this statute was enacted in 1997. Since that
time, the legislature has revised the Texas Government Code

but left this provision substantially unamended. It is presumed
that "when an agency interpretation is in effect at the time the
legislature amends the laws without making substantial change
in the statute, the legislature is deemed to have accepted the
agency’s interpretation." Central Power & Light Co. v. Sharp,
919 S.W.2d 485. 489 (Tex. App. Austin 1995), writ denied with
per curiam opinion respecting another issue, 960 S.W.2d 617
(Tex. 1997); Bullock v. Marathon Oil Co., 798 S.W.2d 353, 357
(Tex. App. Austin 1990, no writ). Cf. Humble Oil & Refining
Co. v. Calvert, 414 S.W.2d 172 (Tex. 1967); Sharp v. House of
Lloyd, Inc., 815 S.W.2d 245 (Tex. 1991); Southwestern Life Ins.
Co. v. Montemayor, 24 S.W.3d 581 (Tex. App.--Austin 2000,
pet. denied); and Coastal Indust. Water Auth. v. Trinity Portland
Cement Div., 563 S.W.2d 916 (Tex. 1978).
The commission’s interpretation of the RIA requirements is
also supported by a change made to the Texas Administrative
Procedure Act (APA) by the 76th legislature (1999). In an
attempt to limit the number of rule challenges based upon APA
requirements, the legislature clarified, in Texas Government
Code, §2001.035, that state agencies are required to meet
certain sections of the APA against the standard of "substan-
tial compliance." The legislature specifically identified Texas
Government Code, §2001.0225 as subject to this standard.
The commission has more than substantially complied with the
requirements of §2001.0225.
As discussed earlier in this preamble, this rulemaking imple-
ments requirements of the FCAA. There is no contract or del-
egation agreement that covers the topic that is the subject of
this rulemaking. Therefore, the adopted rules do not exceed
a standard set by federal law, exceed an express requirement
of state law, exceed a requirement of a delegation agreement,
nor are adopted solely under the general powers of the agency.
In addition, the rules are adopted under the Texas Health and
Safety Code (THSC), Texas Clean Air Act (TCAA), §§382.011,
382.012, 382.014, 382.016, 382.017, 382.021 and 382.051(d).
Comments regarding the draft RIA determination are addressed
later in this preamble under the RESPONSE TO COMMENTS
heading.
TAKINGS IMPACT ASSESSMENT
The commission completed a takings impact analysis for the
adopted rules under Texas Government Code, §2007.043. The
specific purposes of these amendments are to achieve reduc-
tions in NOx emissions and ozone formation in the HGA ozone
nonattainment area and help bring HGA into compliance with the
air quality standards established under federal law as NAAQS
for ozone, as well as to improve implementation of the existing
Chapter 117 by correcting typographical errors, updating cross-
references, clarifying ambiguous language, adding flexibility, and
deleting obsolete language. Certain sources located in HGA will
be required to install new emission control equipment, and imple-
ment new operating, reporting, and recordkeeping requirements.
Installation of the necessary control equipment could conceiv-
ably place a burden on private, real property.
Texas Government Code, §2007.003(b)(4), provides that Chap-
ter 2007 does not apply to these adopted rules, because they are
reasonably taken to fulfill an obligation mandated by federal law.
The NOx emission limitations and control requirements within
this rulemaking were developed in order to meet the NAAQS for
ozone set by the EPA under 42 USC, §7409. States are primarily
responsible for ensuring attainment and maintenance of NAAQS
once the EPA has established them. Under 42 USC, §7410, and
related provisions, states must submit, for approval by the EPA,
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SIPs that provide for the attainment and maintenance of NAAQS
through control programs directed to sources of the pollutants
involved. Therefore, one purpose of this rulemaking action is to
meet the air quality standards established under federal law as
NAAQS. Attainment of the ozone standard will eventually require
substantial NOx reductions as well as reductions of highly-reac-
tive VOC emissions. Any NOx reductions resulting from the cur-
rent rulemaking are no greater than what scientific research in-
dicates is necessary to achieve the desired ozone levels. How-
ever, this rulemaking is only one step among many necessary
for attaining the ozone standard.
In addition, Texas Government Code, §2007.003(b)(13), states
that Chapter 2007 does not apply to an action that: 1) is taken in
response to a real and substantial threat to public health and
safety; 2) is designed to significantly advance the health and
safety purpose; and 3) does not impose a greater burden than is
necessary to achieve the health and safety purpose. Although
the rule revisions do not directly prevent a nuisance or prevent
an immediate threat to life or property, they do prevent a real and
substantial threat to public health and safety and significantly ad-
vance the health and safety purpose. This action is taken in re-
sponse to the HGA area exceeding the federal ambient air quality
standard for ground-level ozone, which adversely affects public
health, primarily through irritation of the lungs. The action sig-
nificantly advances the health and safety purpose by reducing
ozone levels in the HGA nonattainment area, as well as mini-
mizing ammonia emissions due to the concern that significantly
increased ammonia emissions will enhance formation of PM2.5,
which is a pollutant subject to a NAAQS. The amendments add
ammonia emission specifications for electric generating facilities
located in 31 attainment counties of east and central Texas. Con-
trol of the excess ammonia generation is a part of the science, as
well as the economics, of post-combustion controls which utilize
urea or ammonia as a reagent, and a competently designed and
operated post-combustion control system will minimize excess
ammonia generation. It is desirable to minimize ammonia emis-
sions due to the concern that significantly increased ammonia
emissions will enhance formation of PM2.5. Consequently, these
adopted rules meet the exemption in §2007.003(b)(13). This
rulemaking action therefore meets the requirements of Texas
Government Code, §2007.003(b)(4) and (13). For these rea-
sons, the adopted rules do not constitute a takings under Chap-
ter 2007.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission reviewed the rulemaking and found that it is a
rulemaking identified in Coastal Coordination Act Implementa-
tion Rules, 31 TAC §505.11, or will affect an action/authorization
identified in Coastal Coordination Act Implementation Rules, 31
TAC §505.11, and therefore will require that applicable goals and
policies of the Coastal Management Program (CMP) be consid-
ered during the rulemaking process.
The commission reviewed this action for consistency with the
CMP goals and policies in accordance with the rules of the
Coastal Coordination Council, and determined that the action
is consistent with the applicable CMP goals and policies. The
CMP goal applicable to this rulemaking action is the goal to
protect, preserve, and enhance the diversity, quality, quantity,
functions, and values of coastal natural resource areas (31
TAC §501.12(1)). No new sources of air contaminants will be
authorized and ozone levels will be reduced as a result of these
rules. The CMP policy applicable to this rulemaking action is

the policy that commission rules comply with regulations in 40
CFR, to protect and enhance air quality in the coastal area
(31 TAC §501.14(q)). This rulemaking action complies with 40
CFR. Therefore, in compliance with 31 TAC §505.22(e), this
rulemaking action is consistent with CMP goals and policies. No
comments were received during the comment period regarding
the CMP consistency review.
EFFECT ON SITES SUBJECT TO THE FEDERALOPERATING
PERMIT PROGRAM
Chapter 117 is an applicable requirement under 30 TAC Chapter
122; therefore, owners or operators subject to the Federal Oper-
ating Permit Program must, consistent with the revision process
in Chapter 122, revise their operating permits to include the re-
vised Chapter 117 requirements for each emission unit at their
sites affected by the revisions to Chapter 117.
PUBLIC COMMENT
The commission held public hearings on this proposal at the fol-
lowing locations: July 18, 2002, in Austin; July 22, 2002 in Hous-
ton and Channelview; and August 6, 2002 in Houston. The com-
ment period was originally scheduled to close on July 22, 2002,
but was extended until 5:00 p.m. on August 6, 2002. (See the
July 12, 2002 issue of the Texas Register (27 TexReg 6450)).
Thirty-two commenters submitted testimony on the proposal.
Kaneka Texas Corporation (Kaneka) supported the proposed
revisions to Chapter 117. AES Deepwater, Inc. (AES); Air
Products, L.P. (Air Products); Association of Electric Companies
of Texas, Inc. (AECT); BakerBotts L.L.P. on behalf of BCCA-AG
(BCCA-AG); BASF; Bracewell and Patterson, L.L.P. on behalf of
Louisiana-Pacific Corporation (Louisiana-Pacific); BP Products
North America Inc. (BP); Chevron Phillips Chemical Company
LP (Chevron); City of Austin Electric Utility Department d.b.a.
Austin Energy (Austin Energy); City Public Service of San
Antonio (CPS); Dow Chemical Company (Dow); DuPont;
Environmental Defense (ED); EPA; Ethyl Corporation - Hous-
ton Plant (Ethyl); Galveston- Houston Association for Smog
Prevention (GHASP); Goodyear Tire and Rubber Company -
Houston Chemical Plant (Goodyear-Houston); Greater Houston
Partnership; Jenkens and Gilchrist on behalf of TXI Operations,
LP (TXI); Lyondell Chemical Company (Lyondell); Mothers for
Clean Air (MfCA); National Aeronautics and Space Adminis-
tration (NASA); Pavilion Technologies, Inc. (Pavilion); Phillips
Petroleum Company (Phillips); Reliant Energy, Incorporated
(Reliant); Shrader Engineering Co., Inc. (Shrader); Sierra Club
- Houston Regional Group (Sierra-Houston); Sierra Club - Lone
Star Chapter (Sierra-Lone Star); Texas Chemical Council (TCC);
Texas Industry Project (TIP); Texas Oil and Gas Association
(TxOGA); TXU Business Services (TXU); and Waid and Asso-
ciates on behalf of Houston Marine Services (Houston Marine)
supported the proposed revisions but suggested changes or
clarifications.
GHASP supported the comments submitted by ED. Air Prod-
ucts, OxyChem, Sierra-Lone Star, and Valero did not have any
Chapter 117 comments of their own, but supported the com-
ments of groups that did. Sierra-Lone Star supported the com-
ments submitted by ED, GHASP, and Sierra- Houston. Air Prod-
ucts supported the comments submitted by BCCA-AG and TCC.
Chevron, Dow, OxyChem, and Valero supported the comments
submitted by BCCA-AG and TCC. BP and DuPont supported
the comments submitted by TCC. ExxonMobil and Phillips sup-
ported the comments submitted by BCCA-AG, TCC, and Tx-
OGA.
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RESPONSE TO COMMENTS
GENERAL COMMENTS
Ethyl stated that the proposed regulations and supporting doc-
uments are lengthy and that there was insufficient time to read
them, evaluate them, gather information, and develop substan-
tial comments with supportive documentation to oppose portions
of the proposals.
Many of the supporting documents were posted on the com-
mission’s website for months before the rule revisions were pro-
posed. In addition, the comment period was extended from July
22, 2002 to August 6, 2002. (See the July 12, 2002 issue of the
Texas Register (27 TexReg 6450)). Any additional extensions of
the comment period would not allow commission staff sufficient
time to review and respond to the comments.
TXI noted that the commission used the 1997 emissions inven-
tory as the baseline for the ESADs which were adopted in De-
cember 2000. TXI stated that for the emission rate of 1.0886 lb
NOx/ton of product in its 1997 emissions inventory, TXI had re-
ported the NOx emissions as NO, calculating the emissions on
the basis of a 1992 stack test conducted using EPA test meth-
ods. TXI stated that this emission rate was calculated using the
molecular weight of NO (i.e., 30), not nitrogen dioxide (NO2) (i.e.,
46), and that the emission rate calculated with NOx, considered
to be the sum of NO and NO2, collectively expressed as NO2, is
46/30 x 1.0886 = 1.669 lb NOx/ton of product.
TXI commented that §117.10 defines "nitrogen oxides (NOx)" as
"the sum of the nitric oxide and nitrogen dioxide in the flue gas
or emission point, collectively expressed as nitrogen dioxide."
(TXI’s emphasis supplied). TXI stated that Chapter 101 does not
define "nitrogen oxides (NOx)." TXI stated that the Emissions In-
ventory Questionnaire packages made available to the regulated
community in 1997, 1998, and 1999 also did not contain a defi-
nition of "NOx" but instead referred to "nitrogen oxides (NOx)." As
an example, TXI referenced the 1997 Emissions Inventory Ques-
tionnaire package at pages I-2, 3, and 42. TXI further stated that
the Emissions Inventory Questionnaire packages defined "emis-
sions" as "air contaminants generated by a facility" and "con-
taminants" as "a substance emitted into air" and asserted that a
regulated company preparing an emissions inventory would rea-
sonably believe, based on applicable rules and emissions inven-
tory instructions made available by the commission, that it was
supposed to report the quantity of nitrogen oxides being emitted
from its facility into the air.
TXI stated that at its LWA kilns, 95% or more of the NOx emitted
into the air from these kilns is in the form of NO, rather than NO2,
and that consequently TXI reported its NOx emissions as NO,
calculating the emissions on the basis of the 1.0886 lb NOx/ton
of product emission rate. TXI stated that in 2000, it performed
another stack test at its LWA plant which demonstrated a NOx

emission rate of 1.78 lbs/ton, expressed as NO2. TXI stated that
this rate compares favorably to the 1992 stack test result when
expressed as NO2. In summary, TXI stated that its 1997 baseline
should be 1.669 lb NOx/ton of product, not the 1.0886 lb NOx/ton
of product it reported.
The commission notes that §101.1 states that "unless specifi-
cally defined in the TCAA or in the rules of the commission, the
terms used by the commission have the meanings commonly as-
cribed to them in the field of air pollution control." The definition of
"nitrogen oxides (NOx)" in §117.10 is consistent with the mean-
ing commonly ascribed to this term in the field of air pollution
control as well as state and federal air quality rules. In addition,

the commission clarifies that until a definition of "nitrogen oxides
(NOx)" is added to Chapter 101, the existing definition in §117.10
is used for all commission air quality rules which include refer-
ences to "nitrogen oxides" and/or "NOx."
The Emissions Inventory Questionnaire packages and guidance
do not attempt to define individual pollutants where universal us-
age is presumed. This is the case for NOx where EPA guidance
and general usage by the air pollution control community has
expressed NOx as NO2 for decades. The universal convention
of expressing NOx emissions using the molecular weight of NO2

is based on the fact that all emissions of NO are rapidly con-
verted to NO2 when released into the atmosphere. In the early
days of addressing NOx under the FCAA, EPA determined that
NOx should be expressed as NO2. See Air Quality Criteria for
Oxides of Nitrogen, (EPA-600/8-82-026, 1982) which addresses
the reaction of NO to NO2 after it is released into the atmos-
phere. It states "within or a few exit diameters downwind of a
source such as a stack of a power plant . . . the relatively high
NO concentrations which may be present can produce NO2 in
significant amounts." The thermodynamics of the reaction indi-
cate that this conversion is extremely fast, limited only by the ab-
sence of oxygen, and occurs long before the pollutant crosses a
property boundary. This provides the basis for the convention in
all air pollution measurement and reporting that NOx emissions
are expressed using the molecular weight of 46. In addition, 30
TAC §101.14 states "{w}here not otherwise specified in the rules,
regulations, determinations, and orders of the {commission}, the
procedures used for sampling air and measuring air contami-
nants, and the methods of expressing the findings shall be those
commonly accepted and used in the field of air pollution control."
Specific language was added to the 2000 emissions inventory
guidance reminding companies with CEMs to check the molec-
ular weight of NO2 used in their software programs. A handful of
companies, including TXI in Ellis County, had been using the in-
correct molecular weight for NO2 when reporting data from their
continuous monitors.
As discussed later in this preamble, because of the concerns
raised by TXI regarding the company’s error in reporting its NOx

emissions, the commission has revised the LWAESAD from 0.76
lb NOx/ton of product to 1.25 lb NOx/ton of product. The revised
ESAD continues to represent a 30% reduction in actual emis-
sions, despite the numerical change, because the original LWA
ESAD of 0.76 lb NOx/ton of product was based on TXI’s erro-
neous reporting of NOx as NO rather than NO2.
TXI stated that two proven NOx reduction technologies for LWA
kilns (coal and tangential firing, as opposed to the frequently
used center-firing configuration with natural gas) already were
being used on two of its three LWA kilns in 1997, and that the
third kiln was subsequently converted to these technologies. TXI
stated that based on stack test data, its LWA plant’s NOx emis-
sion rate is approximately 10% lower than the rate for LWA kilns
included in AP-42. TXI asserted that the use of a 1997 baseline
prevents TXI from taking advantage of the NOx reductions it may
have already achieved at its LWA plant by 1997.
It should be noted that under EPA’s emission factor quality rating
system, EPA assigned the AP-42 factor of 1.9 lb NOx/ton of feed
a "D" quality rating, which EPA defines as follows: "D--Below
average: The emission factor was developed only from A- and
B- rated test data from a small number of facilities, and there is
reason to suspect that these facilities do not represent a random
sample of the industry. There also may be evidence of variability
within the source category population. Limitations on the use
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of the emission factor are noted in the emission factor table."
Consequently, a comparison of TXI’s stack test data to AP-42
is not relevant. In addition, it should be noted that according to
TXI’s two stack tests on its LWA plant, TXI’s NOx emission rate,
on the basis of lb NOx/ton of product, actually increased from
1992 to 2000.
In addition, TXI did not specify whether its two LWA kilns which it
stated were using coal and tangential firing in 1997 had, in fact,
ever been equipped with a higher-emitting center-firing config-
uration with natural gas, and if so, when these two kilns were
modified. As noted in the preamble to the December 2000 rule
adoption (see the January 12, 2001 issue of the Texas Register
(26 TexReg 524)), the commission staff used the 1997 emissions
inventory as the basis for considering various combinations of
ESADs for various categories of equipment to achieve approxi-
mately a 90% reduction in point source NOx emissions. Use of
the 1997 emissions inventory is consistent with the method of
analysis for all other equipment categories. In addition, use of
the 1997 emissions inventory is consistent with the photochemi-
cal modeling analyses of NOx point source emissions in support
of the HGA ozone attainment demonstration, which are based
on 1997 emissions. Therefore, use of the 1997 baseline was not
arbitrary or unfair, as TXI has implied, but, in fact, was a neces-
sary and consistent component of an approvable SIP revision.
TXI commented that Chapter 117 does not include an ESAD for
hot mix asphalt plants. TXI asserted that there are 14 hot mix
asphalt plants located in the middle of HGA (as opposed to the
location of TXI’s LWA kilns on the very western periphery of the
HGA), with cumulative NOx emissions of approximately 1.5 times
that of TXI’s three LWA kilns. TXI stated that all of the LWA kilns
in HGA are at its Clodine LWA plant and asserted that it has been
"unfairly targeted for regulation" because Chapter 117 includes
an ESAD for LWA kilns but not for hot mix asphalt plants
The commission’s point source NOx control strategy is driven by
the need for significant NOx emission reductions, as documented
by numerous modeling runs, and the availability of technically
feasible controls to reduce point source NOx emissions in order
to maintain progress toward attaining the ozone NAAQS in HGA.
The rules apply to major sources in HGA, as well as numerous
minor sources, becausemodeling has shown that NOx emissions
from point sources in HGA are contributing to exceedances of
the one-hour ozone NAAQS. The commission believes that it is
appropriate for those sources which are contributing to the ozone
problem to be part of the solution. The specific ownership of the
thousands of units in HGA which are subject to the ESADs is
not relevant and, therefore, was not considered in developing
the commission’s point source NOx control strategy. Likewise,
the fact that TXI owns all of the LWA kilns in HGA is irrelevant.
Under TXI’s logic, if a single entity owned all of the thousands
of NOx point sources in HGA, it would be unfair to that entity if it
had to shoulder any of the emission reduction burden necessary
to bring HGA into attainment with the ozone NAAQS because it
would be "unfairly targeted for regulation."
Regarding hot mix asphalt plants, the commission disagrees with
TXI’s claim that it was "unfairly targeted for regulation." In 1997
TXI reported emissions of 153.02 tpy from its LWA plant, or
234.63 tpy if TXI had properly reported its NOx emissions as NO2

rather than NO. Taking at face value TXI’s assertion that there
are 14 hot mix asphalt plants in HGA which cumulatively emit
1.5 times as much NOx as TXI’s LWA plant would mean that the
hot mix asphalt plants emit an average of approximately 25 tpy
each. In contrast, TXI’s LWA plant emitted 234.63 tpy in 1997,

or over nine times as much as the average hot mix asphalt plant,
based on TXI’s own data. Even if each LWA kiln is compared to
this average hot mix asphalt plant, each of TXI’s LWA kilns emits
over three times as much NOx as the average hot mix asphalt
plant.
The 1997 emission inventory which was used in the development
of the ESADs did not list any sources under the Standard In-
dustrial Classification (SIC) code for hot mix asphalt plants (SIC
2951). This is because hot mix asphalt plants are too small to in-
ventory individually and because most of them are portable (i.e.,
temporarily located) plants which would not be inventoried as
point sources, as confirmed by an extract from the current EI
which revealed that of the 24 hot mix asphalt plants in HGA, the
highest emissions reported NOx emissions were only 6.6 tpy. Fif-
teen of the 24 hot mix asphalt plants are portable plants which
move periodically to new construction projects not necessarily in
HGA or even in Texas. Regardless, extension of the ESADs to
include hot mix asphalt plants will be contemplated in the future
if the emission reductions are needed to meet EPA and/or FCAA
requirements. The commission does not believe that the pos-
sible need for such supplementary rulemaking in the future to
regulate smaller sources such as hot mix asphalt plants is jus-
tification for exempting major sources which are subject to the
current rule.
Ethyl opposed the proposed revisions and expressed support
for the current NOx requirements in HGA. Ethyl stated that many
sources (including Ethyl) have already committed to reduce NOx

emissions according to the existing SIP.
The commission appreciates the support for the current NOx re-
quirements and appreciates the commenter’s efforts to reduce
NOx emissions in HGA.
GHASP requested that the proposed revisions related to the im-
plementation of the alternative ESADs proposed by BCCA-AG
be clearly specified in the preamble so that the public and the
commission may more easily make reference to the appropri-
ate revisions without adversely affecting the other, unrelated re-
visions included in this proposal.
The rule proposal preamble clearly specified the revisions as-
sociated with the proposed implementation of BCCA-AG’s alter-
nate ESADs. GHASP’s detailed comments on the proposed im-
plementation of the alternate ESADs are an indication that these
proposed changes were adequately described in the rule pro-
posal preamble.
TXI resubmitted its September 25, 2000 comment letter con-
cerning the Chapter 117 rulemaking and associated SIP revision
which were adopted by the commission on December 6, 2000.
TXI had initially submitted this comment letter during the com-
ment period for the referenced previous rulemaking and associ-
ated SIP revision.
The comments in the TXI comment letter dated September 25,
2000 were addressed in the ANALYSIS OF TESTIMONY section
of the preamble to the earlier Chapter 117 rulemaking which was
published in the January 12, 2001 issue of the Texas Register.
The commission’s responses to the issues raised in the TXI com-
ment letter dated September 25, 2000 are unchanged except
as discussed later in this preamble under the ESAD - LIGHT-
WEIGHT AGGREGATE KILNS and COST headings.
AECT and TXU commented that the rule proposal preamble
stated in the PUBLIC BENEFITS AND COSTS heading that the
amendments will have the benefit of "potentially reduced costs
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associated with the reduction of public exposure to NOx emit-
ted from affected stationary sources, reduction of ground-level
ozone in ozone non-attainment areas, and the conformance with
the requirements of the FCAA." (AECT’s and TXU’s emphasis
supplied.) AECT and TXU stated that there is no explanation
of how the reduction of CO from coal-fired units in the East
Texas attainment area will assist in reducing public exposure to
NOx and ground-level ozone. AECT and TXU asserted that in
order to achieve compliance with the CO limit, coal-fired EGFs
in east and central Texas will be forced to limit the amount of
NOx reductions otherwise attainable, which AECT stated would
jeopardize compliance with the NAAQS in DFW, HGA, and the
Tyler/Longview/Marshall area. AECT and TXU stated that the
FCAA does not require or even suggest that the proposed CO
limit be imposed and noted that the commission does not intend
to include the CO limits in the SIP submittal to EPA.
The commission agrees that the portion of the rule proposal pre-
amble cited by the commenters inadvertently focused on NOx

emissions and did not include all anticipated benefits of the rule
proposal. However, the rule proposal preamble specified that
the new CO limits are necessary to prevent large increases in
ammonia and CO emissions concurrent with the installation of
NOx controls. Therefore, another benefit of the rule proposal is
reduction of public exposure to CO and ammonia emitted from
affected stationary sources. The commenters’ issues regarding
the actual CO limit and the interrelation with NOx emissions are
addressed later in this preamble under the CO AND AMMONIA
EMISSIONS heading.
RIA DETERMINATION
AECT and TXU commented on the draft RIA and stated that
the proposed rules were not evaluated in accordance with
the analysis requirements for a major environmental rule as
defined in Texas Government Code, §2001.0225. AECT and
TXU stated that the commission claimed that because the
proposed rules are being adopted for inclusion in the Texas SIP,
they are specifically required by federal law and are therefore
exempt from the RIA requirements. AECT and TXU stated that
elsewhere in the rule proposal preamble, the commission stated
that the proposed CO limit of §117.135(2)(A) and alternative
case-specific specifications of §117.151 will not be included in
the SIP in order to simplify the approval process for alternative
limits. (AECT’s and TXU’s emphasis supplied.) AECT and
TXU stated that the proposed CO limit is not required, or even
suggested, by any federal or state law. AECT and TXU asserted
that it is doubtful whether the proposed CO limit will produce
any discernable benefits and will "most certainly mandate
exorbitant expenditures." AECT and TXU stated that as such,
the proposed CO limit by itself constitutes a major environmental
rule that exceeds any standard set by federal law. AECT and
TXU asserted that given the "very significant capital costs" to
achieve the proposed 400 ppmv CO limit, the commission is
required to prepare an RIA for the proposed CO limit.
As discussed elsewhere in this preamble, the objective of the
commission’s proposal to limit CO was to ensure that the NOx

controls did not unnecessarily increase as well as to effectuate
reductions of CO emissions, and other emissions of products of
incomplete combustion from the affected power plants. CO is an
identified harmful air pollutant. The EPA regulates CO as one of
the six "criteria" pollutants for which an NAAQS has been estab-
lished. CO is also known to play a limited role in ozone formation.
As an organic compound, CO has a lower photochemical reactiv-
ity (i.e., ozone formation potential) than methane or ethane, but

it is nonetheless an emission input in the photochemical model-
ing due to the large quantity of actual emissions, primarily from
mobile sources. VOC emissions are also products of incomplete
combustion, and may concurrently increase with CO increases.
Any VOC increases associated with higher CO emissions are of
concern to the commission because of their potential to exacer-
bate ozone formation. Other products of incomplete combustion
which tend to increase with CO include reactive organic com-
pounds, which contribute to ozone formation, and hazardous or-
ganic compounds, which have much lower impact thresholds of
concern than CO. In the absence of specific studies, the com-
mission considers it a worthwhile objective to achieve significant
reductions, or avoidance of significant increases of CO, if it can
be achieved at little additional effort by owners of emitting facili-
ties.
Because information received revealed that CO emissions are so
much higher than previously understood, it will be necessary to
assess whether the CO increases include significant increases
in reactive organic compounds, which could limit the effective-
ness of the ozone control strategy. Gathering information on
VOC emissions will also require additional time. Therefore, as
discussed elsewhere in this preamble, the commission has re-
vised §117.135(2) to delete the CO limit and the associated mon-
itoring requirements.
The commission disagrees that the proposed rules were not
evaluated in accordance with the analysis requirements for
a major environmental rule as defined in Texas Government
Code, §2001.0225. The commission acknowledges that the
portion of the RIA which stated that the proposed rules are
being adopted for inclusion in the Texas SIP because they
are specifically required by federal law was not specific about
the rules regarding CO emissions, and was focused on NOx

emissions. The CO rules were designed to be a portion of the
state’s air control plan, and the commission has the authority
to regulate the quality of the state’s air, specifically having
authority to establish ambient air quality limits to effectuate the
purpose of the TCAA, as well as implement measures to ensure
compliance with NAAQS.
The commission has the responsibility to prepare a final RIA after
considering public comment on the draft RIA. However, because
the commission is not adopting the CO limit and associated mon-
itoring rules, no final RIA regarding CO emissions is required.
Because the commission has not conducted a full RIA, it is not
appropriate nor relevant to speculate on what the conclusions of
that would be.
The commenters’ issues regarding the actual CO limit and the
interrelation with NOx emissions, as well as specific comments
regarding costs, are addressed later in this preamble under the
CO AND AMMONIA EMISSIONS and COST headings, respec-
tively.
Louisiana-Pacific commented on the draft RIA and stated that
had the commission conducted a full RIA, it could only conclude
that the reductions proposed in §117.206(c)(5) for wood-fired
boilers are "not technically or economically achievable at the
present time" and that the commission should consider "a dif-
ferent, and achievable, emission specification."
Because the commission has not conducted a full RIA, it is not
appropriate nor relevant to speculate on what the conclusions
of that would be. As discussed elsewhere in this preamble, the
commission has previously determined that both the original and
revised ESADs are technically feasible.
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DEFINITIONS
GHASP supported the proposed changes to the definitions in
§117.10.
The commission appreciates the support.
NASA stated that the definition of emergency situation in the
renumbered §117.10(15)(A) should be revised to allow opera-
tion of stationary diesel generators for scheduled outages such
as planned maintenance outage requests by the electric utility
(Reliant) affecting incoming feeders, or internal NASA outages to
test, repair, troubleshoot, and maintain facilities (including high
voltage systems, substations, or air switches) or tie in new cir-
cuits. NASA stated that the operation of a stationary emergency
diesel generator for a single scheduled outage can require 48
hours or more. NASA stated that if operation of stationary emer-
gency generators is prohibited for scheduled outages, it will be
"forced to use exempt portable backup generators" instead to
carry critical loads, which would violate National Fire Protec-
tion Association (NFPA) Standard 110 and would result in higher
costs (and possibly higher NOx emissions) compared to using
existing stationary generators. NASA noted that it has the alter-
native of adding its existing diesel generators (a total of 24 units)
into the mass emissions cap and trade program of Chapter 101,
Subchapter H, Division 3, but stated that this would result in sig-
nificantly increased costs to perform quarterly testing for NOx and
CO on each engine per §117.214(b)(2) and additional effort to
track allowances for 30 units instead of only NASA’s six boilers.
The existing definition of emergency situation was, as the
term implies, developed to define emergency situations. It
was not intended to include scheduled outages, which, as
NASA noted, can be lengthy. NASA would not be "forced to
use exempt portable backup generators" under the definition
of emergency situation. It appears that NASA’s usage of its
stationary diesel generators is simply far greater than envi-
sioned under the exemptions in §117.203(a)(6)(D) and (11).
Should NASA’s existing engines not qualify for exemption
under §117.203(a)(6)(D) and (11), they would be subject to the
ESADs under §117.206(c)(9)(D) in conjunction with the mass
emissions cap and trade program of Chapter 101, Subchapter
H, Division 3. The commission evaluated the effort required to
track allowances for the mass emissions cap and trade program
in the rulemaking for those Chapter 101 rules and concluded
that the effort required was reasonable. In addition, it should
be noted that §117.214(b)(2) specifies that quarterly testing is
not required for those engines whose monthly run time does
not exceed ten hours. While the commission has not made any
changes to the definition of emergency situation in response to
NASA’s comments, it has updated the references to the ERCOT
Protocols in this definition.
Phillips stated that the definition of incinerator in the renumbered
§117.10(21) should be revised to exclude vapor combustors,
thermal oxidizers, and other VOC control devices. TxOGA
made a similar comment, and Phillips and TxOGA stated that
the ESAD in §117.206(c)(16) for these units is inappropriate.
Phillips further stated that the ESADs for these units are
economically infeasible, and that it knows of no existing NOx

controls installed on these types of devices.
The commission does not believe that the definitions section (i.e.,
§117.10) is the appropriate place to address concerns about
§117.206(c)(16), and has made no changes to §117.10 in re-
sponse to the comments. The commission instead is address-
ing the commenters’ concerns later in this preamble under the

ESAD - INCINERATORS heading. While the commission has
not made any changes to the definition of incinerator in response
to the comments, it has revised this term to clarify that the term
incinerator does not apply to a unit which functions as a control
device in addition to functioning as a boiler or process heater.
This is necessary to ensure that boilers and process heaters re-
main subject to the appropriate boiler and process heater emis-
sion specifications in the event that these units are also function
as VOC control devices. In addition, the commission has revised
the definition of incinerator to clarify that this term does not apply
to flares, as defined in §101.1.
For owners or operators who may be concerned about possi-
ble confusion between boilers and incinerators, the commission
notes that the EPA definition of boiler in 40 CFR §260.10 states
that a boiler is an enclosed device using controlled flame com-
bustion and having the following characteristics: 1) the combus-
tion chamber and primary energy recovery section must be of
integral design; 2) thermal energy recovery efficiency must be
at least 60%; and 3) at least 75% of the recovered energy must
be "exported" (i.e., not used for internal uses such as preheating
of combustion air or fuel, or driving combustion air fans or feed
water pumps) and used. The commission suggests that owners
or operators consider this definition if, after reviewing the revised
definition of incinerator, they are still unclear as to whether or not
a combustion unit is a boiler or an incinerator.
TECHNICAL FEASIBILITY OF EXISTING ESADS
BCCA-AG and Lyondell stated that the current ESADs are not
technically feasible for many source categories. BCCA-AG and
Lyondell asserted that comments submitted by BCCA and other
commenters on the August 2000 proposed SIP, documents com-
piled by the commission and produced in discovery in the law-
suit styled BCCA Appeal Group, et al v. TNRCC, and the tes-
timony of Doug Deason (Deason) and Jess McAngus (McAn-
gus) in the temporary injunction hearing held before Judge Mar-
garet Cooper, Travis County District Court, Texas, on May 14 -
18, 2001, establish that the alternative ESADs are the maximum
technically feasible retrofit NOx controls for point sources.
In claiming that the alternative ESADs are the maximum techni-
cally feasible retrofit NOx controls for point sources, BCCA-AG
and Lyondell are, in effect, claiming that the ESADs as adopted
December 6, 2000 and as revised September 26, 2001 are
not technically feasible. The commission disagrees with both
of these BCCA-AG/Lyondell positions. In the December 2000
adoption of the original ESADs to achieve approximately 90%
reductions in NOx point source emissions, the commission
carefully weighed and analyzed the technical feasibility of
the potential control options in determining the level of those
ESADs. The commission determined that the various controls
which can be used to meet the ESADs have a proven perfor-
mance experience and that the 90% reductions are technically
feasible. A detailed explanation of how the commission reached
these conclusions is given in the ANALYSIS OF TESTIMONY
section of the preamble to the Chapter 117 rulemaking which
was published in the January 12, 2001 issue of the Texas
Register (26 TexReg 524).
In the adoption of the September 26, 2001 revisions to Chapter
117, the commission refuted the testimony of Deason and McAn-
gus in the temporary injunction hearing in which these BCCA-
AG witnesses claimed that the original ESADs were not techni-
cally feasible. (It should be noted that the hearing held in May
2001 was not completed before a settlement in principle was
reached.) The commission also refuted the testimony of other
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BCCA-AG witnesses in the temporary injunction hearing, and
again concluded that the ESADs are technically feasible. A de-
tailed explanation of how the commission refuted the testimony
of BCCA-AG witnesses and again concluded that the ESADs are
technically feasible is given in the ANALYSIS OF TESTIMONY
section of the preamble to the Chapter 117 rulemaking which
was published in the October 12, 2001 issue of the Texas Reg-
ister (26 TexReg 8110).
With regard to technical feasibility, EPA noted that the proposed
limit for gas-fired utility boilers of 0.030 lb/MMBtu is roughly twice
the limit in the South Coast Air Quality Management District
(SCAQMD) rules of 0.015 lb/MMBtu. For rich-burn engines,
EPA noted that the proposed limit is 0.5 g/hp-hr, well above the
Ventura County Air Pollution Control District (VCAPCD) limit for
these units. EPA also stated that is ample evidence provided in
the December 2000 adoption that more stringent levels than the
proposed Chapter 117 limits have been achieved in California
at non-utility boilers, process heaters, gas turbines, and fluid
catalytic cracking units (FCCUs).
The 1991 SCAQMD Rule 1135 has an output-based standard
for gas-fired utility boilers of 0.15 lb NOx/megawatt-hour (lb
NOx/MWh), which is approximately equal to a heat input
standard of 0.015 lb/MMBtu. The commission agrees that
the proposed alternate ESAD for gas-fired utility boilers of
0.030 lb/MMBtu is approximately double the limit in SCAQMD
Rules 1135. Similarly, VCAPCD Rule 59 has an output-based
standard for gas-fired utility boilers of 0.10 lb/MWh, essentially
equal to 0.010 lb NOx/MMBtu. The alternate ESAD for gas-fired
utility boilers of 0.030 lb/MMBtu is approximately three times
the limit in VCAPCD Rule 59. The commission also notes
that numerous examples of units achieving NOx emissions at
or below the ESADs were described in the preambles to the
Chapter 117 rulemakings which were published in the January
12, 2001 and October 12, 2001 issues of the Texas Register.
More recent examples are included later in this preamble.
IMPLEMENTATION OF ALTERNATE ESADS
BCCA-AG, Chevron, Dow, Lyondell, Phillips, Reliant, and
TxOGA supported the proposed substitution of the alternate
ESADs in §117.106(c)(5) in lieu of the corresponding ESADs
in §117.106(c)(1) - (3) and the substitution of the alternate
ESADs in §117.206(c)(18) in lieu of the corresponding ESADs
in §117.206(c)(1) - (17) in conjunction with controls on HRVOCs
as part of the proposed Chapter 115 revisions. BCCA-AG and
Lyondell stated that the proposed implementation of the alter-
nate ESADs and controls on certain HRVOCs will increase the
effectiveness of the HGA SIP control strategy. BCCA-AG and
Lyondell stated that there is "ample scientific, legal and policy
support at this juncture for the adoption of the alternate ESADs"
based on the current understanding of ozone formation in HGA
and additional modeling analysis performed by the commission.
BCCA-AG and Lyondell further asserted that the proposed
implementation of the alternate ESADs is supported by "an
overwhelming weight of evidence indicating that reductions of
HRVOC emissions will reduce peak ozone levels by more than
the last 10% of point source NOx emission reductions called for
in the December 2000 SIP."
Specifically, BCCA-AG and Lyondell stated that previous model-
ing sensitivity runs found in the May 1998 HGA SIP and ENVI-
RON’s Diagnostic Analysis of the COAST Domain Modeling of
September 6-11, 1993 Including CAMx Process Analysis (May
2000) had shown that reductions in VOC emissions would re-
duce ozone levels in HGA. BCCA-AG and Lyondell stated that

ENVIRON used process analysis to derive an explanation for the
"steep" NOx control requirement predicted by the photochemi-
cal modeling. BCCA-AG and Lyondell stated that data from the
TexAQS and findings from the Accelerated Science Evaluation
show that biogenic VOC do not contribute significantly to peak
ozone formation and that some anthropogenic VOC, primarily
highly reactive VOCs, are more abundant and much more impor-
tant to ozone formation than previously believed. BCCA-AG and
Lyondell stated that these recent science findings show that peak
ozone levels would be more sensitive to reactive VOC reductions
than the earlier modeling portrayed. BCCA-AG asserted that
by reducing the appropriate VOC emissions sufficiently, point
source NOx emission reductions beyond 80% become superflu-
ous to attainment. (BCCA-AG’s and Lyondell’s emphasis sup-
plied.)
The commission provided evidence in the proposed SIP revision
that reductions in emissions of certain HRVOCs might be sub-
stituted for part of the originally required reductions in NOx emis-
sions without increasing peak ozone levels in the area. However,
it would be premature to call this evidence "overwhelming." At
the time the June proposal was developed, the modeling for the
2000 TexAQS episode showed only marginal performance, so
some caution was necessary in applying the results of the mod-
eling analysis. Since that time, the TexAQS modeling staff has
improved the modeling representation of the TexAQS episode
and has much greater confidence in its ability to accurately char-
acterize ozone formation in HGA. Additional modeling analyses
have been conducted prior to final adoption of this proposed SIP
amendment. This modeling provides a more robust basis for
determining the feasability of trading VOC reductions for NOx re-
ductions, and in fact indicates that it is feasible to substitute re-
ductions in HRVOC emissions for the last 10% of NOx reductions.
The TexAQS results have dramatically improved the understand-
ing of how ozone forms in the HGA area, and the June, 2002
modeling results were the first opportunity to incorporate these
results into themodeling, thence into the regulatory process. Re-
sults of the Phase I MCR modeling indicate that the model now
responds well to HRVOC emission reductions, and that signifi-
cant progress towards attainment can be made using HRVOC
emission reductions. However, in some cases, the model also
responds to reductions of NOx, so it not appropriate to term the
last 10% of NOx reductions "superfluous." Further analysis which
is being conducted for Phase 2 of the MCR will help determine
whether additional NOx reductions, together with VOC reduc-
tions, will be necessary to reach attainment.
GHASP and Sierra-Houston opposed the proposed substitution
of the alternate ESADs in lieu of the current ESADs. GHASP
supported the proposed deletion of the alternate ESADs in
§117.206(c)(18). EPA and GHASP stated that there is no
documentation that the ESADs were proposed for revision be-
cause of technical infeasibility and noted that the rule proposal
preamble cites the December 2000 adoption of the original
ESADs, where the commission determined that the various
controls that can be used to meet the ESADs have a proven
performance experience and that the 90% reductions are
technically feasible. GHASP noted that proposals similar to the
alternate ESADs were rejected by the commission in December
2000 and stated that the alternate ESADs are arbitrary because
the commission’s only justification for their proposal is that they
were submitted to a court by an organization (BCCA-AG) that
has filed a lawsuit against the commission. EPA stated that
when the commission entered into the Consent Order submitted
to Judge Margaret Cooper, Travis County District Court, in the
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lawsuit styled BCCA Appeal Group, et al v. TNRCC, it was
EPA’s understanding that, if Texas decided to relax the existing
ESADs, an alternative attainment demonstration would be
developed demonstrating attainment could be reached without
the existing ESADs. EPA and GHASP stated that to date this
alternative attainment demonstration has not been provided.
EPA and GHASP further stated that there continues to be a
shortfall in NOx emission reductions and expressed concern
that technically feasible controls are being relaxed when there
is a shortfall in needed emission reductions.
The commission agrees that the basis for proposing alternate
ESADs was not that the ESADs are technically infeasible. As
noted by the commenters, in the December 2000 adoption of
the original ESADs to achieve approximately 90% reductions in
NOx point source emissions, the commission carefully weighed
and analyzed the technical feasibility of the potential control op-
tions in determining the level of those ESADs. The commission
determined that the various controls which can be used to meet
the ESADs have a proven performance experience and that the
90% reductions are technically feasible. However, as stated ear-
lier in this preamble, Texas is legally entitled to determine what
sources to control and how to control them, and that the state
has the responsibility, and the discretion, to make such determi-
nations. The commission noted that the alternate ESADs were
provided to the commission by BCCA-AG, but disagrees that the
basis for adopting these is arbitrary. Rather, the commission
solicited comment regarding the alternate ESADs and whether
those reductions represent a level of NOx reductions that, in con-
junction with the revisions to Chapter 115 being adopted concur-
rently (described elsewhere in this issue of the Texas Register),
are equally effective in reducing ozone in HGA as the current
ESADs.
As discussed in the BACKGROUND AND SUMMARY OF THE
FACTUAL BASIS FOR THE ADOPTED RULES part of this pre-
amble, commission staff has focused on substituting industrial
VOC controls for the last 10% of reductions required by indus-
trial NOx emission limit rules and determining which VOCs should
be controlled if industrial VOC controls are found to be effective.
Results of photochemical grid modeling and analysis of ambient
VOC data indicate that it is possible to achieve the same level of
air quality benefits with reductions in industrial VOC emissions,
combined with an overall 80% reduction in NOx emissions from
industrial sources, as would be realized with a 90% reduction
in industrial NOx emissions. This conclusion is based on results
from several studies, including photochemical grid modeling of
the August - September 2000 episode using a top-down emis-
sions inventory adjustment to point source HRVOC emissions,
and analyses of ambient HRVOC measurements made by com-
mission automated gas chromatographs and airborne canisters
using the MIR and OH reactivity scales. Four HRVOCs clearly
play important roles in HGA’s ozone formation, and these four
(ethylene, propylene, 1,3-butadiene, and butenes) seem to be
the best candidates for the first round of HRVOC controls. Anal-
ysis to date shows that limiting emissions of ethylene, propylene,
1,3-butadiene, and butenes in conjunction with an 80% reduction
in NOx is equivalent in terms of air quality benefit to that resulting
from a 90% point source NOx reduction requirement.
BCCA-AG and Lyondell stated that the commission should
adopt the alternate ESADs because, in combination with
targeted controls on HRVOCs, such a control strategy is more
likely to attain the ozone standard than the current strategy.
BCCA-AG and Lyondell asserted that the current SIP will not
attain the standard because of the model’s failure to address

rapidly-forming and spatially-limited ozone plumes (ozone
"spikes") driven by HRVOC emissions and insufficient controls
on HRVOCs. BCCA-AG and Lyondell commented that the
proposed SIP revision substitutes a suite of HRVOC controls
for the last 10% of point source NOx emissions, which they as-
serted are unnecessary for attainment. BCCA-AG and Lyondell
further asserted that because the revised SIP will increase the
likelihood that the SIP control strategy will attain the standard,
it should be adopted on that basis alone.
The commission agrees that controls on HRVOC emissions will
be necessary for the HGA area to reach attainment. The current
SIP revision includes reductions in HRVOC emissions which will
reduce ozone as much or more than the last 10% of NOx reduc-
tions. The commission appreciates the willingness expressed by
Lyondell and BCCA-AG to make the considerable reductions to
HRVOC emissions that will be necessary to reach attainment.
BCCA-AG and Lyondell stated that the estimated point source
NOx reductions of 535 tpd from the alternate ESADs, while ad-
mittedly less than the estimated 588 tpd reductions from the ex-
isting ESADs, represent an unprecedented magnitude of NOx re-
ductions, especially in such a short period of time. BCCA-AG
and Lyondell stated that no agency has imposed a greater over-
all point source NOx reduction mandate in any area in the world.
BCCA- AG and Lyondell further asserted that not only do point
sources continue to bear the brunt of the SIP NOx control strat-
egy if the alternate ESADs are adopted, but their overall bur-
den in achieving attainment is in no way lessened because the
proposed HRVOC controls apply exclusively to point sources.
BCCA-AG and Lyondell stated that although they believe that the
combination of the alternate ESADs and HRVOC rules will be
more feasible than the current ESADs alone, the point sources
nonetheless will shoulder the same measure of responsibility for
bringing the HGA into attainment by 2007.
Because of Houston’s unique circumstances, it is unlikely that
another nonattainment area will require as large a NOx point
source reduction. The reductions required to meet the stan-
dard depend on the number and degree of exceedances. Cur-
rently, only Los Angeles has ozone exceedances in number and
degree similar to Houston’s. The intensity of summertime sun-
light is also a factor, which puts cities in southern latitudes like
Los Angeles and Houston at a disadvantage in comparison to
more northern cities. Singularly, Houston has the highest per-
centage of point source NOx emissions of total NOx emissions
of the nine severe and one extreme ozone nonattainment areas
in the United States. Therefore, it is entirely appropriate that
point sources have the greatest emission reduction requirements
because those sources contribute the most to causing HGA’s
ozone nonattainment status.
There are other large urban areas with a severe ozone desig-
nation and a petroleum refining presence, such as Philadelphia.
Philadelphia, however, is primarily basing its current attainment
projections on reductions in regionally transported ozone. Like-
wise, Milwaukee and Chicago are focusing on reductions in re-
gionally transported ozone. Some of the other severe ozone
nonattainment areas have not completed development of their
emission specifications for the one- hour attainment demonstra-
tions required by the 1990 FCAA.
In addition, areas in the country other than Houston have large
concentrations of refining and petrochemical plants. Most of
these areas have smaller populations and less total on-road and
non-road emissions, and therefore either already attain the one-
hour ozone standard or are predicted to attain the standard with
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far more modest reductions than required in Houston. Such ar-
eas include Corpus Christi and BPA, Texas and Lake Charles,
Louisiana.
BCCA-AG and Lyondell stated that Texas is legally entitled to
determine what sources to control and how to control them.
BCCA-AG and Lyondell stated that there is no limitation on the
commission submitting a proposed revision to its SIP control
strategy to EPA at any time and that EPA’s role is limited solely
to determining whether the submission meets the requirements
of the 1990 Amendments to the FCAA. BCCA-AG and Lyondell
stated that as long as the commission demonstrates that the
ozone standard will be attained, it is entirely within the commis-
sion’s discretion to determine what sources will be controlled
and in what way. BCCA-AG and Lyondell stated that the United
States Supreme Court recently reaffirmed that "it is to the States
that the {FCAA} assigns initial and primary responsibility for
deciding what emissions reductions will be required and from
what sources." Whitman v. American Trucking Associations,
Inc. et al., 121 S.Ct. 903, 911 (2001).
The commission agrees that Texas is legally entitled to deter-
mine what sources to control and how to control them, and that
the state has the responsibility to make such determinations.
However, in making these determinations, the commission is
subject to applicable federal and state law which limits the types
of sources that the state can control. The commission disagrees
that EPA’s role is limited solely to determining whether the sub-
mission meets the requirements of the 1990 amendments to the
FCAA. For example, 42 USC, §7511a, also contains specific re-
quirements that states must include in plan revisions, such as
RACT and an inspection and maintenance program. Further,
EPA has also promulgated rules regarding requirements that
states must follow for SIP submittals.
BCCA-AG and Lyondell commented that the existing
§117.106(c)(5) and §117.206(c)(18) state that "in the event that
the total NOx emission reductions from utility and non-utility
point sources required for attainment is determined to be
80% from the 1997 baseline emissions inventory baseline,
the revised specifications shall be the lower of" certain per-
mit limits or the specific alternate ESADs in §117.106(c)(5)
and §117.206(c)(18). (BCCA-AG’s and Lyondell’s emphasis
supplied.) BCCA-AG and Lyondell asserted that as a result, if
the commission makes a determination that 80% point source
NOx reductions are required for attainment, the allocation of
the relief afforded by any such determination has already been
made. BCCA-AG and Lyondell asserted that the only means
for NOx relief for other source categories is if the commission
determines that less than 80% NOx reductions are required for
attainment. BCCA-AG and Lyondell stated that in 2001, the
commission solicited and considered public comment on the
specific source category limits represented by the alternate
ESADs and that no comments suggested that the alternate
ESADs should be allocated among point sources in a manner
different from BCCA-AG’s alternate ESADs in the event that the
commission determines that less than 80% NOx reductions are
required for attainment. BCCA-AG and Lyondell asserted that
because public comment was taken in 2001 on the allocation
represented by the alternate ESADs, no further consideration of
the subject is appropriate.
BCCA and Lyondell correctly quote the rule language, but ignore
the qualifying language that was included in §117.106(c)(5) and
§117.206(c)(18). That language states that, if and to the extent
supported by the commission’s continuing scientific assessment

of the causes of and possible solutions to the HGA nonattain-
ment status for ozone, the executive director determines that
attainment can be reached with fewer NOx emission reductions
from point sources concurrent with additional emission reduction
strategies, then the executive director will develop proposed rule-
making regarding the ESADs. In the Consent Order submitted
to Judge Margaret Cooper, Travis County District Court, in the
lawsuit styled BCCA Appeal Group, et al v. TNRCC, the commis-
sion agreed that the commission may adopt a rule that: 1) con-
firms the determination that the 80% option (emission specifica-
tions that establish an approximate area-wide blended 80% point
source NOx reduction, which would result in a total reduction of
not less than 535 tpd NOx emissions from utility and non-utility
point sources in the HGA area) is appropriate; 2) retains the 90%
option (the ESADs adopted by the commission in December
2000, which establish an approximate area-wide blended 90%
point source NOx reduction); or 3) establishes revised ESADs
that are different than either the 80% option. The adoption of
rules which establish the potential alternate ESADs in 2001 does
not preclude the commission taking comment on these proposed
revised ESADs again. Rather, the commission is required by
the Texas Administrative Procedure Act (APA), Texas Govern-
ment Code, Chapter 2001, to provide all interested persons a
reasonable opportunity to submit data, views, or arguments on
the proposed rules. The Consent Order specifically states that
the commission reserves any legal rights it has (absent the Con-
sent Order) under the APA, TCAA, Texas Water Code (TWC),
FCAA, or other applicable law. The commission made it clear in
its 2001 rulemaking that the scientific assessment was ongoing
and that the executive director would develop proposed rulemak-
ing to address the alternate ESADs, which is the subject of this
action by the commission.
BCCA-AG and Lyondell stated than even if the commission
reassesses the level of NOx reductions required for the various
point source categories under the 80% option, the alter-
nate ESADs as they currently appear in §117.106(c)(5) and
§117.106(c)(1) - (3) should be adopted. BCCA-AG and Lyondell
noted that as part of the development of the December 2000
SIP and subsequent refinements to it, the commission has
accumulated a wealth of data and received considerable public
input on the technical feasibility and cost of various levels of NOx

control for each source category, including numerous formal
comments submitted in response to the commission’s originally
proposed ESADs in August 2000, as well as the testimony of
Deason and McAngus at the temporary injunction hearing in
May 2001. BCCA-AG and Lyondell asserted that this body of
data and analysis more than adequately supports the adoption
of the alternate ESADs without change.
As noted earlier in this preamble, in the December 2000 adoption
of the original ESADs to achieve approximately 90% reductions
in NOx point source emissions, the commission carefully weighed
and analyzed the technical feasibility of the potential control op-
tions in determining the level of those ESADs. The commission
determined that the various controls which can be used to meet
the ESADs have a proven performance experience and that the
90% reductions are technically feasible. A detailed explanation
of how the commission reached these conclusions is given in
the ANALYSIS OF TESTIMONY section of the preamble to the
Chapter 117 rulemaking which was published in the January 12,
2001 issue of the Texas Register (26 TexReg 524).
In the adoption of the September 26, 2001 revisions to Chapter
117, the commission refuted the testimony of Deason andMcAn-
gus in the temporary injunction hearing in which these BCCA-
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AG witnesses claimed that the original ESADs were not techni-
cally feasible. (It should be noted that the hearing held in May
2001 was not completed before a settlement in principle was
reached.) The commission also refuted the testimony of other
BCCA-AG witnesses in the temporary injunction hearing, and
again concluded that the ESADs are technically feasible. A de-
tailed explanation of how the commission refuted the testimony
of BCCA-AG witnesses and again concluded that the ESADs are
technically feasible is given in the ANALYSIS OF TESTIMONY
section of the preamble to the Chapter 117 rulemaking which
was published in the October 12, 2001 issue of the Texas Reg-
ister (26 TexReg 8110).
BCCA-AG and Lyondell acknowledged that refinement of the
SIP is an on-going process and that further adjustments to the
SIP may be made during the 2004 - 2006 time frame based
on the continuing availability of new data, modeling results,
and analysis which are likely to improve the understanding of
ozone creation in the HGA. BCCA-AG and Lyondell commented
that such information may or may not provide a better basis on
which to further refine the point source component of the control
strategy and expressed an interest in continuing to collaborate
with the commission and other entities in this regard. However,
BCCA-AG and Lyondell stated that point source owners and
operators must now make critical control technology decisions
because of shutdown schedules, lead-times to design and
engineer highly-complex controls in space-limited plant sites,
limitations on critical contractor resources, and capital invest-
ment limitations. BCCA-AG and Lyondell stated that the control
decisions are heavily influenced, and in some cases solely
determined by, whether the alternate ESADs are adopted.
BCCA-AG and Lyondell stated that adoption of the alternate
ESADs after December 2002 date simply will be too late in
many cases, and urged the commission to adopt the alternate
ESADs at this time. GHASP stated that if the commission
abandons the NOx reductions provided by the original ESADs,
then it may be rendering those measures effectively infeasible
for re-adoption during the mid-course correction and noted
that in the December 2000 rule adoption, the commission
determined that it is necessary to "allow the more difficult to
control or more expensive emission reduction projects six years
to achieve the emission reductions." GHASP further stated that
if the commission were to abandon the original ESADs, then
found it necessary to re-adopt them in 2004, it could be bound
by its prior finding to set a compliance deadline of 2010, which
is inconsistent with HGA’s 2007 attainment deadline.
The commission is required by the APA to adopt and file the
rule adoption within six months after the date the proposal is
published in the Texas Register, or else the proposal will be
automatically withdrawn. Therefore, it is not possible for the
commission to adopt the current rule proposal after December
2002. The last sentence of the BCCA-AG/Lyondell comment
indicates that should further analysis after December 2002
(e.g., MCR) demonstrate that additional NOx reductions above
and beyond the alternate ESADs are necessary for HGA
to achieve the one-hour ozone NAAQS by the 2007 FCAA
deadline, BCCA-AG and Lyondell would likewise believe such
adjustments to the point source component of the HGA SIP to
be "too late," thereby ensuring continued noncompliance with
the one-hour ozone NAAQS past the mandated 2007 deadline.
BCCA-AG and Lyondell commented that the existing ESADs will
result in widespread use of SCR and SNCR technologies, and
that ammonia emissions will increase "by an order of magnitude"
in Harris County (where the majority of point sources in HGA are

located) due to ammonia slip and may lead to a "significant in-
crease {in} ambient particulate matter concentrations" in HGA.
BCCA-AG and Lyondell stated that implementation of the alter-
nate ESADs would result in far fewer ammonia emissions and
therefore would result in better overall air quality. BCCA-AG and
Lyondell further stated that formation of fine PM will also be of
less concern if the alternate ESADs are implemented.
As explained in detail in the preambles to the Chapter 117 rule-
makings which were published in the January 12, 2001 and Oc-
tober 12, 2001 issues of the Texas Register, BCCA-AG overes-
timated by at least a factor of two the expected ammonia emis-
sions in HGA due to ammonia slip from SCR and SNCR used
to comply with the December 2000 and existing ESADs. Am-
monia slip emissions (and therefore subsequent particulate for-
mation) in any case will be insignificant in comparison to other
existing sources of ammonia in HGA, which are estimated to be
23,862 tpy (from area sources, on-road and non-road mobile
sources, and biogenics). Existing emissions of ammonia from
point sources are estimated to be 1,802 tpy. Assuming ammo-
nia slip at five ppmv (i.e., approximately 15 tpd) as a worst-case
estimate from ammonia slip would result in a relatively modest
increase in ammonia emissions of 20%, which is far less than
"an order of magnitude." Due to the availability of the emissions
cap and trade program and due to the ability of some Tier I con-
trols to achieve the required reductions without the need for Tier
II controls, the actual number of SCRs in operation are expected
to be fewer than some commenters have suggested in previous
rulemaking. The adoption of the nominal 80% ESADs will allow
even more units to achieve the required reductions with Tier I
controls, thereby further reducing the number of SCRs. There-
fore, the actual ammonia emissions associated with ammonia
slip would be expected to be less than previously estimated.
GHASP noted that the commission has solicited comments on
the equitableness of the ESADs that would remain unchanged
if the BCCA-AG’s proposed alternate more lenient ESADs are
implemented. GHASP stated that an "equitableness" standard
does not have any basis in law and that the commission is
required to adopt all reasonably available control measures.
GHASP stated that the various controls that can be used to
meet the ESADs are technically feasible, and thus the existing
ESADs should be maintained and should not be changed for
other source categories.
The commission agrees that an "equitableness" standard is not
the basis for determining what controls are necessary for the SIP.
In the December 2000 adoption of the original ESADs to achieve
approximately 90% reductions in NOx point source emissions,
the commission carefully weighed and analyzed the technical
feasibility of the potential control options in determining the level
of those ESADs. The commission determined that the various
controls which can be used to meet the ESADs have a proven
performance experience and that the 90% reductions are tech-
nically feasible. However, as stated elsewhere in this preamble,
Texas is legally entitled to determine what sources to control and
how to control them, and that the state has the responsibility,
and the discretion, to make such determinations. The alternate
ESADs represent a level of NOx reductions that, in conjunction
with the revisions to Chapter 115 being adopted concurrently
(described elsewhere in this issue of the Texas Register), are
equally effective in reducing ozone in HGA as the current ESADs.
As discussed in the BACKGROUND AND SUMMARY OF THE
FACTUAL BASIS FOR THE ADOPTED RULES part of this pre-
amble, commission staff has focused on substituting industrial
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VOC controls for the last 10% of reductions required by indus-
trial NOx emission limit rules and determining which VOCs should
be controlled if industrial VOC controls are found to be effective.
Results of photochemical grid modeling and analysis of ambient
VOC data indicate that it is possible to achieve the same level of
air quality benefits with reductions in industrial VOC emissions,
combined with an overall 80% reduction in NOx emissions from
industrial sources, as would be realized with a 90% reduction
in industrial NOx emissions. This conclusion is based on results
from several studies, including photochemical grid modeling of
the August - September 2000 episode using a top-down emis-
sions inventory adjustment to point source HRVOC emissions,
and analyses of ambient HRVOC measurements made by com-
mission automated gas chromatographs and airborne canisters
using the MIR and OH reactivity scales. Four HRVOCs clearly
play important roles in HGA’s ozone formation, and these four
(ethylene, propylene, 1,3-butadiene, and butenes) seem to be
the best candidates for the first round of HRVOC controls. Anal-
ysis to date shows that limiting emissions of ethylene, propylene,
1,3-butadiene, and butenes in conjunction with an 80% reduction
in NOx is equivalent in terms of air quality benefit to that resulting
from a 90% point source NOx reduction requirement.
Goodyear-Houston stated that the proposed implementation of
the alternate ESADs provides relief to certain source categories
but none to others. Goodyear-Houston stated that in order to
make the rules more equitable, all sites which include equipment
subject to the new HRVOC rules should qualify for an ESAD rep-
resenting an 80% reduction in NOx emissions.
Goodyear-Houston is correct in noting that implementation of
the alternate ESADs provides relief to certain source categories
but none to others. However, the alternate ESADs were never
intended to apply an equal across-the-board relaxation of the
ESADs. Rather, the alternate ESADs represent a level of NOx

reductions that, in conjunction with the revisions to Chapter 115
being adopted concurrently (described elsewhere in this issue
of the Texas Register), are equally effective in reducing ozone in
HGA as the current ESADs. The commission has the authority
to develop the plan for control of the state’s air and as such can
exercise its discretion regarding control strategies.
GHASP stated that commission has not properly analyzed the
proposed alternative ESADs to determine the amount of NOx

emissions that would be expected to occur.
In the TABLES AND GRAPHICS section of this issue of the
Texas Register, the table titled "Potential NOx Emission Re-
ductions from Implementation of the Alternate ESADs by Point
Source Category for Houston/Galveston Nonattainment Area
Counties - Revised 12/13/02" indicates the relative proportion
of emissions according to equipment category and estimated
reductions resulting from the implementation of the alternate
ESADs, as well as the effect of the revisions to the utility boiler
ESADs in §117.106(c)(1) and the diesel engine ESADs in
§117.206(c)(9)(D) which were adopted in September 2001.
In addition, another table in the TABLES AND GRAPHICS
section of this issue of the Texas Register, titled "Subcate-
gories - Point Source Potential NOx Emission Reductions for
Houston/Galveston Nonattainment Area Counties - Revised
12/13/02," further breaks down the equipment categories and
indicates the estimated NOx emission reductions which would
result in the event that the alternate ESADs are implemented.
These tables clearly delineate the expected amount of NOx

emission reductions and remaining NOx emissions.

BCCA-AG and Lyondell stated that the purpose of the mass
emissions cap and trade program of Chapter 101, Subchapter
H, Division 3, is to allow point sources flexibility in meeting the
ESADs. BCCA-AG and Lyondell stated that the current ESADs
are so stringent that there will be few surplus allowances and
therefore no flexibility afforded by the mass emissions cap and
trade program. BCCA- AG and Lyondell asserted that the adop-
tion of the alternate ESADs will give sites with regulated point
sources a feasible control level with a small compliance margin,
so that the mass emissions cap will function as intended.
The commission disagrees with the BCCA-AG/Lyondell asser-
tion that the current ESADs will result in few surplus allowances
and no flexibility under the mass emissions cap and trade pro-
gram. As previously provided in the specific examples of units
achieving the ESADs (see the January 12, 2001 and October 12,
2001 issues of the Texas Register), many of these units are op-
erating below the ESADs. This demonstrates that it is possible
to use over- compliance to create surplus point source emission
reduction credits under the adopted Chapter 101 mass emis-
sions cap and trade program. Under the mass emissions cap
and trade program, the agency will allocate to a source a num-
ber of allowances (NOx emissions in tons) which a source would
be allowed to emit during the calendar year. The source is not al-
lowed to exceed this number of allowances granted unless they
obtain additional allowances from another facility’s surplus al-
lowances. Allowance trading should provide flexibility and poten-
tial cost savings in planning and determining the most economi-
cal mix of the application of emission control technology with the
purchase of other facility’s surplus allowances to meet emission
reduction requirements.
The mass emissions cap and trade program will also allow
sources flexibility in planning the order of emission reduction
projects which will best address design and implementation
timing issues and result in the most cost-effective approach to
achieving emission reductions. For simplicity in the rule proposal
preamble, the costs of emission reductions were analyzed on
a unit- by-unit basis. Thus, the potential for "over-compliance"
for certain units in cases where it may be more cost-effective
was not captured in the analysis. A subcommittee of OTAG
has analyzed market-based emission trading options, such
as the mass emissions cap and trade program, estimating
potential savings of as much as 50%, compared to the costs
of unit-by-unit compliance. Consequently, the commission
believes that, in practice, the mass emissions cap and trade
program will reduce the costs of compliance with the ESADs
and will function as intended. In addition, the mass emissions
cap and trade program is expected to encourage innovations
and development of emerging technology because reductions
achieved by controlling emissions to below the ESADs can be
sold. In short, there is an incentive to do better than the level
specified by the ESADs.
BCCA-AG and Lyondell stated that the FCAA requires that an at-
tainment demonstration be based on photochemical modeling,
but also provides for the use of other analytical methods and
affords EPA and the states considerable latitude in determining
the appropriate scientific methodology for a particular attainment
demonstration. BCCA-AG and Lyondell stated that as the scope
and complexity of the ozone problem has been more fully appre-
ciated, EPA’s attainment demonstration guidance has evolved to
recognize the limitations of "modeling" attainment and the value
of qualitative analysis. BCCA-AG and Lyondell asserted that the
revised SIP, if it incorporates the alternate ESADs and HRVOC
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controls, is a refinement of the control strategy specifically de-
signed to address this unique situation, and is fully consistent
with the FCAA and applicable EPA guidance.
BCCA-AG and Lyondell commented that the rule proposal pre-
amble states that "while the commission has proposed changing
some of the current NOx ESADs, detailed modeling which will
quantitatively assess the overall effect of any changed ESADs,
in conjunction with the proposed revisions to 30 TACChapter 115
to address highly reactive VOCs, will be used in the development
of the final ESADs." BCCA-AG and Lyondell supported the com-
mission’s efforts to precisely quantify the level of NOx reductions
needed for attainment through traditional photochemical model-
ing, but asserted that it is not necessary to do so. BCCA-AG and
Lyondell stated that under 42 USC, §7511a(d) and (c)(2)(A), the
FCAA only requires that the attainment demonstration "be based
on photochemical grid modeling or any other analytical method
determined by the Administrator, in the Administrator’s discre-
tion, to be as least as effective."
BCCA-AG and Lyondell stated that EPA’s guidance on attain-
ment demonstrations has increasingly recognized the role of
non-modeling methods. BCCA-AG and Lyondell commented
that EPA’s initial 1991 guidance on attainment demonstrations
(Guideline for Regulatory Application of the Urban Airshed
Model (July 1991), §6.4) called for photochemical modeling to
forecast that the state’s chosen control strategy would attain
the standard in each of the grid cells of the model on each of
the days during the modeling episode. BCCA-AG and Lyondell
stated that EPA later updated the attainment test in its 1996
guidance on attainment demonstrations (Guideline on the Use
of Modeled Results to Demonstrate Attainment of the Ozone
NAAQS, EPA-454/B-95- 007 (June 1996)) to allow deviations
from this strict test in certain circumstances. BCCA-AG and
Lyondell stated that in later guidance (Guidance on Improving
Weight of Evidence Through Identification of Additional Emis-
sion Reductions, Not Modeled (1999)), EPA endorsed a specific
approach for crediting the effects of certain controls without
modeling them.
BCCA-AG and Lyondell stated that the 1996 guidance intro-
duced the concept of "weight of evidence" (WOE), which allows
states to present additional analysis, including "observational
models" and "incremental costs and benefits," to determine
whether an area will reach attainment. BCCA-AG and Lyondell
stated that the 1996 guidance provides that any additional
corroborative evidence may be brought to bear in an attainment
demonstration. (BCCA-AG’s and Lyondell’s emphasis supplied.)
BCCA-AG and Lyondell stated that the 1996 guidance was
driven by information that EPA gleaned from the states’ initial
efforts with photochemical modeling. First, model predictions
are uncertain due to uncertain inputs, computational limitations,
and the level of scientific knowledge. Second, the controls
estimated by the models to be necessary to attain the standard
"can be very high."
BCCA-AG and Lyondell stated that the proposed SIP revision
is fully consistent with the evolution in EPA attainment demon-
stration policy because the attainment demonstration is based
on photochemical grid modeling, but with a supplemental WOE
analysis using data from TexAQS and the Accelerated Science
Evaluation in conjunction with a recognition of the difference in
incremental costs and benefits attributable to the 90% NOx and
80% NOx/HRVOC options to demonstrate that the last 10% of
modeled NOx reductions from point sources can be replaced with
a targeted set of controls on HRVOCs. BCCA-AG and Lyondell

asserted that this refinement retains the integrity of the SIP, but
will increase the likelihood that the HGA will attain the standard
in a timely manner.
BCCA-AG and Lyondell asserted that use of observational data
in conjunction with an incremental cost/benefit comparison is al-
lowed by EPA’s 1996 guidance. BCCA-AG and Lyondell stated
that EPA’s 1996 guidance (page 36) specifies that "observational
models take advantage of monitored data to draw conclusions
about the relative importance of different types of VOC and/or
NOx emissions as factors contributing to observed ozone" and
that their role is "to provide a means for corroborating whether a
control strategy identified in a photochemical grid modeling anal-
ysis is addressing key contributors to observed high ozone."
BCCA-AG and Lyondell stated that according to EPA’s 1996
guidance (pages 36 - 37), if the results of the observational
model contradict those of the photochemical model, the ob-
servational model "may support a position that controlling
certain emissions further in pursuit of the benchmark should
be postponed" and that "if small incremental benefits are
accompanied by large incremental costs, this supports not
immediately pursuing this particular strategy to come closer
to passing the benchmark {for demonstrating attainment}."
BCCA-AG and Lyondell stated that EPA’s 1996 guidance also
specifies: "Rather, . . . if the model predictions appear to
be relatively unresponsive to additional controls, resulting in
large incremental costs, it may be appropriate to conclude that
model results are close enough to the benchmark, given other
corroborative evidence."
The commission is aware of EPA guidance regarding
weight-of-evidence, agrees that this guidance supports
employing weight-of-evidence in the final SIP adoption, and
has incorporated several additional arguments into its analysis,
including the use of additional ozone metrics, observation-based
modeling, and analysis of ambient hydrocarbon data collected
by aircraft and surface sites. The observation-based model
corroborates the conclusion that it is feasible to trade VOC
reductions for the last 10% of NOx reductions. The obser-
vation-based model also responds to both VOC and NOx

reductions, and, like the photochemical model, indicates that
very large emission reductions may be necessary to achieve
attainment. Additional analyses of ambient VOC data indicate
that a large portion of the area’s ozone generation likely is
due to HRVOC emissions, hence the area would benefit from
reductions to these emissions. These ambient VOC analyses,
however, do not address the issue of response to reductions of
NOx emissions. Thus far, none of the analyses conducted by or
presented to commission staff have contradicted the results of
the photochemical modeling, which helps lend credence to the
conclusions based on the modeling.
ESAD - UTILITY BOILERS
GHASP expressed its continuing opposition to the revised
ESADs for utility boilers in §117.106(c) which were adopted on
September 26, 2001.
The previous and existing ESADs for both utility and non-util-
ity boilers are technically feasible, as discussed in detail in the
ANALYSIS OF TESTIMONY sections of the preambles to the
Chapter 117 rulemakings which were published in the January
12, 2001 and October 12, 2001 issues of the Texas Register.
The point source NOx control strategy as adopted on Decem-
ber 6, 2000 had an associated NOx emission reduction of 595
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tpd. While the revisions to the point source NOx rules as re-
vised on September 26, 2001 are expected to reduce NOx by
586 tpd, the effect of this increase is counterbalanced by reduc-
tions enacted by the Texas Legislature requiring the permitting of
grandfathered facilities in east and central Texas. The legislature
requires certain grandfathered sources in this region to reduce
emissions of NOx by approximately 50%. The commission be-
lieves that the September 26, 2001 rulemaking will provide air
quality benefits similar to the December 6, 2000 SIP revision for
several reasons. First, NOx emissions in east and central Texas
will be significantly lower overall under the September 26, 2001
SIP than under the December 6, 2000 SIP revision. Second,
ozone production efficiency at the sources affected by the recent
legislation is expected to be very high, based on recently pub-
lished results from an ozone study conducted in the Nashville,
Tennessee area by the Southern Oxidant Study. Results from
the Texas 2000 Air Quality Study indicate that ozone production
at Reliant’s W. A. Parish power plant is three to five times lower
than what is expected from the rural grandfathered sources. No
data is currently available on ozone production efficiency at other
Reliant units, but it is expected to be somewhat higher than that
at the Parish facility. Third, the increased NOx emissions will oc-
cur at peaking units, which generate most of their emissions in
the afternoon, at least during the ozone season. Modeling has
shown that afternoon emissions are less important in ozone for-
mation than are morning emissions.
In any case, the ESADs as revised September 26, 2001 are
cost-effective in terms of cost per ton of NOx compared to the
ESADs in the December 6, 2000 SIP revision, and result in a very
large reduction in emissions. Detailed modeling will be required
to quantitatively assess the overall effect of these two compen-
sating changes to the emissions inventory. The commission will
address this issue during the first phase of the mid-course re-
view.
ESAD - ICI BOILERS
Houston Marine noted that §117.475(c)(1) for boilers and
process heaters at minor sources does not include a separate
ESAD for liquid fuel-fired units, but rather applies an ESAD of
0.036 lb/MMBtu heat input (or 30 ppmv) NOx, at 3.0% O2, dry ba-
sis for all fuel types. Houston Marine stated that it has contacted
numerous burner companies to determine the lowest NOx level
that can be achieved while burning diesel, waste oils, or used
oils in small boilers, and that all but one of these companies
have indicated that 90 - 95 ppmv NOx is the lowest level that can
be achieved with combustion modifications. Houston Marine
stated that one company from California indicated that a level of
55 ppmv NOx could be achieved when burning low-sulfur diesel
fuel with a modulating burner, steam atomization, and flue gas
recirculation (FGR). Based on this information, Houston Marine
requested that the commission revise §117.475 to establish an
ESAD of 0.072 lb/MMBtu heat input (or alternatively, 60 ppmv
NOx) for liquid-fired boilers and process heaters.
The commission’s intent is that the ESADs for minor sources
generally be achievable using combustion modifications. The
commission has evaluated Houston Marine’s documentation
and agrees that liquid-fired units should have a separate ESAD
as suggested. Consequently, the commission has added a new
§117.475(c)(1)(B) which specifies an ESAD of 0.072 lb/MMBtu
heat input (or alternatively, 60 ppmv at 3.0% O2, dry basis) for
liquid-fired boilers and process heaters. The commission also
clarified that the ESAD of 0.036 lb/MMBtu heat input (or 30
ppmv at 3.0% O2, dry basis) is applicable to gas-fired units.

ESAD - COKE-FIRED BOILERS
AES stated that the commission should re-evaluate the existing
coke-fired boiler ESAD of 0.057 lb NOx/MMBtu in §117.206(c)(4).
AES requested that the commission revise the ESAD to 0.20 lb
NOx per MMBtu, representing a 65% reduction.
AES stated that compared to coal firing, SCR catalysts imple-
mented on coke-fired units are deactivated quicker, and achiev-
able catalyst lifetimes are significantly reduced, and that this dis-
tinction is due to the high sulfur content (4.0 - 6.0%) and high
vanadium content (approximately 1,600 ppm) of coke, with the
apparent production of vanadium sulfate compounds which blind
the catalyst beds.
AES stated that compared to coal-fired units, SCR catalysts on
coke-fired units oxidize sulfur dioxide (SO2) to sulfur trioxide (SO3)
at a higher rate, while typical coal-firing experience is that SCR
increases SO2 oxidation by 0.02% - 1.0% while catalysts in coke-
fired experience increase SO2 by 1.0% - 3.0% or higher. AES
stated that the increased SO3 and sulfuric acid (H2SO4) is not
significantly removed by the existing dry electrostatic precipita-
tor (ESP) nor by the existing wet limestone scrubbing systems
used at the plant; the increased SO3 /H2SO4 emissions may also
exceed the capability of the existing wet electrostatic precipita-
tor (ESP) used at its plant. AES asserted that fine PM in the
stack discharge will increase by a minimum of 10%, which will
constitute a major increase in PM2.5 when the PM2.5 NAAQS is
implemented. AES stated that current measured levels of PM2.5

in HGA indicate pockets where the NAAQS may be exceeded.
AES stated that because of experienced and predicted corrosion
in the air heater section (which will receive the discharge from the
SCR unit), ammonia slip from the SCR unit will have to be main-
tained at a lower level than typical for other SCR applications.
AES stated that its design engineers have specified that ammo-
nia slip from the SCR will have to be maintained at less than two
ppmv, dry, at 3.0% O2 to minimize additional sulfate condensa-
tion (and resulting corrosion) in the air heater. AES expressed
concern about whether this limit can be achieved and maintained
over a long term.
AES stated that systems such as the SCONOX process are not
technically viable on coke-fired units, and that systems such as
liquid oxidation scrubbing are either not demonstrated on coke-
fired units or are more expensive even than SCR.
The commission appreciates AES’s concerns about sulfur emis-
sions and ammonia slip. Although the use of SCR may be tech-
nically challenging for the reasons described by AES, SCR cat-
alyst formulations are adjustable to reduce sensitivities to vari-
ous catalyst poisons. SCR has been employed in boilers firing
high sulfur fuel oil (up to 5.4% sulfur) and on cement kilns in
commercial demonstrations in Sweden and Germany. The in-
organic compounds and PM present in the exhaust streams of
these applications degrade the performance more rapidly than
cleaner fuels and exhaust streams, thereby shortening the life of
the catalysts. Although catalyst replacement cost may be higher
relative to a conventional SCR, SCR is still technically feasible.
The commission notes that SCR is but one control option. In
addition to SCR, there is an oxidation technology for NOx reduc-
tion which has been successfully applied to a variety of full-scale
commercial operations. This technology, low-temperature oxi-
dation, injects ozone as the oxidant to form dinitrogen pentox-
ide (N2O5), which is then removed in a wet scrubber. Because
N2O5 is highly soluble in water, this process produced NOx re-
moval efficiencies in the 99% range (i.e., achieved reductions
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to two ppm NOx) when demonstrated commercially on a natural
gas-fired boiler in Los Angeles which began operation in October
1996. More recent full-scale commercial installations include: a
natural gas-fired boiler in California, achieving 85% - 90% NOx

removal; a nitric acid pickling process in Pennsylvania, achieving
90% - 95% NOx removal; and a 25 MW coal-fired boiler in Ohio,
achieving 85% - 90% NOx removal. In addition, full-scale com-
mercial installation on a lead furnace in California is scheduled
to occur in 2002. Recent pilot project demonstrations in HGA in-
clude a wood-fired boiler in summer 2002, and an FCCU in fall
2002.
The AES coke-fired boiler, with its existing scrubbers, would log-
ically be a good candidate for NOx scrubber technology because
of the potential avoidance of capital expenditure for a new scrub-
ber as well as the operational experience in place with the scrub-
bers. The low-temperature oxidation technology is capable of the
90% reductions envisioned by the coke-fired boiler ESAD, as is
SCR, as described earlier in the response to AES’s comments.
Therefore, the commission has retained the existing coke-fired
boiler ESAD of 0.057 lb/MMBtu. AES’s comments about cost
are addressed later in this preamble under the COST heading.
ESAD - WOOD-FIRED BOILERS
Louisiana-Pacific stated that the commission should re-eval-
uate the proposed revision of the wood-fired boiler ESAD
in §117.206(c)(5) from 0.046 lb NOx/MMBtu to 0.060 lb
NOx/MMBtu. Instead, Louisiana-Pacific suggested an ESAD of
0.130 lb NOx per MMBtu.
The commission agrees that wood-fired industrial boilers and
mixed-fuel industrial boilers can add some difficulty to the control
of NOx. However, there is enough theoretical and practical ex-
perience with SNCR in mixed fuel systems and wood-fired boil-
ers to demonstrate the technical feasibility of SNCR. The sci-
ence of computer modeling, and the improvement of injection,
control, and sensor systems have made this possible. SNCR
normally operates with real time control of reagent feed versus
load, and follows swings quite closely. Proper use of these in-
puts also minimizes the formation of ammonia-related problems
in the combustion system, cold end, and stack emissions. The
commission is aware of a mixed fuel industrial boiler (based on
wood waste, biomass sludge, etc.) at Bowater Newsprint’s pulp
and paper mill in Calhoun, Tennessee that is achieving a 62%
NOx reduction with urea-based SNCR. There have been no par-
ticular problems reported with the operation of Bowater’s SNCR
system since it was installed. The commission is aware of at
least 16 other commercial applications of urea-based SNCR on
wood- or wood/biomass-fired systems on boilers ranging in size
from 130 to 550 MMBtu/hr, representing NOx reductions of 35%
- 60% (average of 51%). In some cases, the data for these indi-
vidual units represent the guaranteed reduction percentages or
the permitted limits, both of which are set to provide a "cushion"
such that the actual emission reductions are greater than the
targeted emission reductions. In other words, lower efficiencies
may simply reflect the regulatory limit rather than the capability
of the technology in the particular application.
SNCR is not adversely affected by inorganics in the exhaust be-
cause there is no catalyst to degrade, and the NOx reductions are
favored in the high-temperature zone where SNCR is located.
However, SNCR is typically capable of reductions in the 50% -
60% range, not high enough to achieve the existing ESAD, al-
though one option would be to install SNCR and use credits,
which are available to the owners of the wood-fired boilers, to
satisfy the remainder of the reductions.

Although the use of SCR may be technically challenging due
to "dirty" exhaust streams, SCR catalyst formulations are ad-
justable to reduce sensitivities to various catalyst poisons. SCR
has been employed in boilers firing high sulfur fuel oil (up to
5.4% sulfur) and on cement kilns in commercial demonstrations
in Sweden and Germany. The inorganic compounds and PM
present in the exhaust streams of these applications degrade the
performance more rapidly than cleaner fuels, thereby shortening
the life of the catalysts. Although catalyst replacement cost may
be higher relative to a conventional SCR, SCR is still technically
feasible. SCR has been operating on a 57 MMBtu/hr wood-fired
boiler at Sauder Woodworking in Ohio since 1994, meeting its
NOx reduction objectives during that time.
In addition to SCR, there is an oxidation technology for NOx re-
duction which has been successfully applied to a variety of full-
scale commercial operations. This technology, low-temperature
oxidation, injects ozone as the oxidant to form N2O5, which is then
removed in a wet scrubber. Because N2O5 is highly soluble in wa-
ter, this process produced NOx removal efficiencies in the 99%
range (i.e., achieved reductions to two ppm NOx) when demon-
strated commercially on a natural gas-fired boiler in Los Angeles
which began operation in October 1996. More recent full-scale
commercial installations include: a natural gas-fired boiler in Cal-
ifornia, achieving 85% - 90% NOx removal; a nitric acid pickling
process in Pennsylvania, achieving 90% - 95%NOx removal; and
a 25 MW coal-fired boiler in Ohio, achieving 85% - 90% NOx re-
moval. In addition, full-scale commercial installation on a lead
furnace in California is scheduled to occur in 2002. Recent pi-
lot project demonstrations in HGA include a wood-fired boiler in
summer 2002, and an FCCU in fall 2002.
SCR removal efficiency of 80% would be a more representative
design goal for dirty fuel streams. The oxidation technology
appears capable of the 90% reductions envisioned by the ESAD
proposed in August 2000. However, emerging technologies, like
NOx oxidation, are likely to have more unforeseen practical chal-
lenges compared to more established technologies, and these
challenges can compromise performance goals. Therefore,
the commission is implementing the alternate ESAD of 0.060
lb/MMBtu for wood-fired boilers as proposed. This represents a
60% NOx reduction, which is achievable with SNCR, SCR, and
low-temperature oxidation. This ESAD will result in 0.07 tpd
fewer emission reductions than the current ESAD.
ESAD - STATIONARY DIESEL ENGINES
GHASP supported the proposed revisions to §117.206(c)(9) and
§117.475(c)(4)(A) which clarify that the emission specification for
diesel engines is the lower of 11.0 g/hp-hr or the emission rate
established by testing, monitoring, manufacturer’s guarantee, or
manufacturer’s other data.
The commission appreciates the support and believes that this
change is necessary to ensure that an inadvertent windfall is
not created for existing diesel engines which emit less than
11.0 g/hp-hr. In addition, it has come to the commission’s
attention that ESADs for stationary diesel engines rated at
less than 50 horsepower (hp) were inadvertently included
for minor sources in the existing §117.475(c)(4)(B)(i) - (iii).
Because §117.473(a)(2)(A) exempts engines rated at less
than 50 hp, these ESADs are superfluous. Therefore, the
commission has deleted the existing §117.475(c)(4)(B)(i) - (iii)
and has renumbered the existing §117.475(c)(4)(B)(iv) - (ix) as
§117.475(c)(4)(B)(i) - (vi).
ESAD - GAS TURBINES
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GHASP commented that the proposed revisions to
§117.206(c)(10) divide stationary gas turbines into four
categories based on MW rating. GHASP stated that this
categorization is not described in the SECTION-BY-SECTION
DISCUSSION of the preamble and does not appear to have
been explained in any previous rulemaking.
The proposed revisions to §117.206(c)(10) implement the sta-
tionary gas turbine alternate ESADs which were provided by
BCCA-AG as part of the Consent Order submitted to Judge Mar-
garet Cooper, Travis County District Court, in the lawsuit styled
BCCA Appeal Group, et al v. TNRCC. GHASP is correct that
BCCA-AG’s stationary gas turbine alternate ESADs divide sta-
tionary gas turbines into four categories based on MW rating.
GHASP objected to proposed revisions to §117.206(c)(10) and
stated that the commission should provide a technical basis for
any revised standards that is specific to the category of pollution
source equipment. GHASP further stated that the information
presented by the commission is inadequate to determine the im-
pact of the proposed revisions to §117.206(c)(10) on NOx emis-
sions, and requested the opportunity to formally comment on the
proposed categorization after the commission provides a tech-
nical rationale.
The current ESADs are all technically feasible, as described ear-
lier in this preamble. Therefore, all of the less-stringent alternate
ESADs are likewise technically feasible. In the TABLES AND
GRAPHICS section of this issue of the Texas Register, the ta-
ble titled "Potential NOx Emission Reductions from Implementa-
tion of the Alternate ESADs by Point Source Category for Hous-
ton/Galveston Nonattainment Area Counties - Revised 12/13/02"
indicates the relative proportion of emissions according to equip-
ment category and estimated reductions resulting from the im-
plementation of the alternate ESADs, as well as the effect of the
revisions to the utility boiler ESADs in §117.106(c)(1) and the
diesel engine ESADs in §117.206(c)(9)(D) which were adopted
in September 2001. In addition, another table in the TABLES
AND GRAPHICS section of this issue of the Texas Register, ti-
tled "Subcategories - Point Source Potential NOx Emission Re-
ductions for Houston/Galveston Nonattainment Area Counties
- Revised 12/13/02," further breaks down the equipment cat-
egories and indicates the estimated NOx emission reductions
which would result in the event that the alternate ESADs are im-
plemented. These tables clearly delineate the expected amount
of NOx emission reductions and remaining NOx emissions.
ESAD - BIF UNITST
CC stated that the BIF unit ESADs in §117.206(c)(3) may not
be technically feasible for BIF units that burn wastes contain-
ing fuel-bound nitrogen. TCC stated that the burners are de-
signed for high excess O2, and the fuel-bound nitrogen in the
waste stream is converted to NOx. TCC requested that the rules
provide a case-by-case exemption for BIF units that burn wastes
containing fuel-bound nitrogen
Today’s understanding of NOx formation includes three different
mechanisms for generation of NOx. Thermal NOx is formed by
the oxidation of atmospheric nitrogen present in the combustion
air. Prompt NOx is produced by high speed reactions at the flame
front. Fuel NOx is formed by the oxidation of nitrogen contained
in the fuel. Prompt NOx is more likely to form in a fuel-rich envi-
ronment because of its dependence on hydrocarbon fragments.
This is very different than thermal NOx, which is highly depen-
dent upon air concentrations.

Chemically-bound nitrogen, also called fuel-bound nitrogen, is
one of the three common production routes for NOx emissions.
NOx emissions from fuel-bound nitrogen and high excessO2 were
presumably reflected in the emission factors that the BIF and
incinerator owners provided to the commission in the emission
rate survey conducted in the first quarter of 2000. The existing
ESADs for BIF units in §117.206(c)(3) were developed from this
information and therefore reflect the effects of fuel- bound nitro-
gen and high excess O2. NOx produced by fuel- bound nitrogen is
not any different from NOx formed by the other formation mecha-
nisms, "thermal" or "prompt" NOx. Because of this, the presence
of fuel-bound nitrogen does not pose questions of technical fea-
sibility that have not already been considered.
TCC also commented that Resource Conservation and Recov-
ery Act (RCRA) requirements apply to BIF units, in addition to
the in-development BIF maximum achievable control technology
(MACT) standards for which additional control technologies are
expected to be installed at about the same time as controls for
the HGA SIP. TCC expressed concern that the technologies may
not work as efficiently as advertised when installed in a sequen-
tial manner. Specifically, TCC stated that many wastes burned
in BIF units contain components that cause catalyst fouling and
poisoning, resulting in poor performance and higher operating
costs, andmay counter other technologies driving organic and/or
dioxin destruction and metal removal. TCC suggested that the
ESAD be relaxed to a level representing non-SCR technology.
Because the BIF MACT is not even scheduled to be proposed
until December 2003, the final BIF MACT requirements would
be mere speculation at this time. Obviously, it would be ad-
vantageous to design for both ESAD and BIF MACT standards
simultaneously. Regardless, the existing BIF unit ESAD is not
based upon combustion modifications due to the potential for af-
fecting the hydrocarbon destruction and removal efficiencies, but
instead is based upon flue gas cleanup (specifically, SCR). Con-
sequently there is no impact on hydrocarbon destruction and re-
moval efficiencies. Because the largest BIFs, those rated above
100 MMBtu/hr heat input, are industrial boilers burning liquid hy-
drocarbon wastes without high levels of inorganic "dirty" materi-
als and without wet scrubbers, the use of SCR would not be a
problem for the largest BIF boilers because hydrocarbon wastes
combusted in these boilers produce exhaust products essentially
indistinguishable from any hydrocarbon fuel. Therefore, the ex-
isting ESAD in §117.206(c)(3)(A) for BIFs rated 100 MMBtu/hr
heat input or greater is based on SCR at 90% control because
these boilers combust hydrocarbon wastes which do not threaten
to reduce the effectiveness of SCR as the flue gas cleanup ap-
plication.
For smaller BIFs, the existing ESAD in §117.206(c)(3)(B) is
based on 80% control, rather than 90%, to take into account the
concerns raised that certain of the units have "dirty" exhaust
streams, primarily with sulfur and chlorides, and a few with some
metals and other inorganics. Liquid firing is almost a prerequisite
for classification as a BIF, because gaseous materials are not
regulated as hazardous waste under RCRA regulations. The
units with "dirty" exhaust streams use wet scrubbers to remove
acid gases and some of the other inorganics. Considering the
"dirty" streams, SCR has been employed in a few high sulfur
fuel oil applications, but the inorganic compounds present in the
exhaust degrade the performance more rapidly than cleaner
fuels.
In addition to SCR, there is an oxidation technology for NOx re-
duction which has been successfully applied to a variety of full-
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scale commercial operations. This technology, low-temperature
oxidation, injects ozone as the oxidant to form N2O5, which is then
removed in a wet scrubber. Because N2O5 is highly soluble in wa-
ter, this process produced NOx removal efficiencies in the 99%
range (i.e., achieved reductions to two ppm NOx) when demon-
strated commercially on a natural gas-fired boiler in Los Angeles
which began operation in October 1996. More recent full-scale
commercial installations include: a natural gas-fired boiler in Cal-
ifornia, achieving 85% - 90% NOx removal; a nitric acid pickling
process in Pennsylvania, achieving 90% - 95%NOx removal; and
a 25 MW coal-fired boiler in Ohio, achieving 85% - 90% NOx re-
moval. In addition, full-scale commercial installation on a lead
furnace in California is scheduled to occur in 2002. Recent pi-
lot project demonstrations in HGA include a wood-fired boiler in
summer 2002, and an FCCU in fall 2002.
The commission believes that the exhaust streams from the BIFs
with higher levels of inorganics will pose greater technical chal-
lenges than the more common, cleaner streams. SCR removal
efficiency of 80% would be a more reasonable design goal for
"dirty" fuel streams. The BIF units with existing scrubbers would
logically be good candidates for NOx scrubber technology be-
cause of the potential avoidance of capital expenditure for a new
scrubber as well as the operational experience in place with the
scrubbers. The low-temperature oxidation technology is capable
of the 90% reductions envisioned by the BIF ESAD. However,
emerging developing technologies, like NOx oxidation, are likely
to have more unforeseen practical challenges compared to more
established technologies and these challenges can compromise
performance goals. Because of the concerns raised by the com-
menters about inorganic materials in the exhaust streams, the
existing ESAD for the BIFs rated less than 100 MMBtu/hr heat in-
put is either an 80% reduction from baseline, or 0.030 lb/MMBtu.
ESAD - INCINERATORS
BASF, DuPont, and TCC stated that the commission
should re-evaluate the basis for the incinerator ESAD in
§117.206(c)(16)(B) and consider raising it from 0.03 lb
NOx/MMBtu to 0.15 lb NOx/MMBtu. BASF, DuPont, and TCC
concluded that an ESAD of 0.03 lb NOx/MMBtu is technically dif-
ficult to achieve. BASF, DuPont, Phillips, and TxOGA asserted
that there is currently no known proven control technology
for any incinerator to meet the specified ESAD of 0.03 lb
NOx/MMBtu. BASF and DuPont stated that their suggested
ESAD of 0.15 lb NOx/MMBtu would provide more flexibility for
various incinerator types to meet the compliance requirements.
TCC stated that SCR would be required to achieve 0.03 lb
NOx/MMBtu, but SNCR could be used to achieve 0.15 lb
NOx/MMBtu. TCC stated that waste fuels often contain catalyst
poisons. BASF, DuPont, and TCC stated that the lack of revision
to the incinerator ESAD while relaxing the ESADs of other
equipment places an unfair burden on facilities using highly
efficient waste incinerators. DuPont stated that hazardous
waste incinerators are already heavily regulated by RCRA and
MACT requirements. BASF and DuPont stated that in order
to be 99.99% efficient (or higher) in destroying complex waste
streams as required by RCRA permits, incinerators must oper-
ate at high temperatures which result in the natural generation
of thermal NOx, with additional NOx generated from fuel-bound
nitrogen. DuPont also stated that incinerators using liquid fuel
(i.e. distillate oil) inherently have higher emission factors than
those using gaseous fuel (i.e. natural gas).
The commenters’ suggested ESAD of 0.15 lb NOx/MMBtu rep-
resents the baseline and therefore would result in absolutely no

emission reductions from incinerators. The commission consid-
ered the waste streams in the HGA incinerators in response to
the comments and agrees with the commenters that certain of
the units have "dirty" exhaust streams, primarily with sulfur and
chlorides, and a few with some metals and other inorganics. The
units with "dirty" exhaust streams use wet scrubbers to remove
acid gases and some of the other inorganics. Considering the
"dirty" streams, SCR has been employed in a few high sulfur fuel
oil applications, but the inorganic compounds present in the ex-
haust degrade the performance more rapidly than cleaner fuels.
SNCR will not be adversely affected by these inorganics, be-
cause there is no catalyst to degrade and the NOx reductions are
favored in the high-temperature zone where SNCR is located.
However, SNCR is typically capable of reductions in the 50% -
60% range, not high enough to achieve the ESAD.
In addition to SCR, there is an oxidation technology for NOx re-
duction which has been successfully applied to a variety of full-
scale commercial operations. This technology, low-temperature
oxidation, injects ozone as the oxidant to form N2O5, which is then
removed in a wet scrubber. Because N2O5 is highly soluble in wa-
ter, this process produced NOx removal efficiencies in the 99%
range (i.e., achieved reductions to two ppm NOx) when demon-
strated commercially on a natural gas-fired boiler in Los Angeles
which began operation in October 1996. More recent full-scale
commercial installations include: a natural gas-fired boiler in Cal-
ifornia, achieving 85% - 90% NOx removal; a nitric acid pickling
process in Pennsylvania, achieving 90% - 95%NOx removal; and
a 25 MW coal-fired boiler in Ohio, achieving 85% - 90% NOx re-
moval. In addition, full-scale commercial installation on a lead
furnace in California is scheduled to occur in 2002. Recent pi-
lot project demonstrations in HGA include a wood-fired boiler in
summer 2002, and an FCCU in fall 2002.
The commission believes that the exhaust streams from the in-
cinerators with higher levels of inorganics will pose greater tech-
nical challenges than cleaner, hydrocarbon-only streams. SCR
removal efficiency of 80% is a more reasonable design goal for
dirty fuel streams. The incinerators with existing scrubbers would
logically be good candidates for NOx scrubber technology be-
cause of the potential avoidance of capital expenditure for a new
scrubber as well as the operational experience in place with the
scrubbers. The low-temperature oxidation technology is capa-
ble of the 90% reductions envisioned by the incinerator ESAD
originally proposed in August 2000. However, emerging tech-
nologies, like NOx oxidation, are likely to have more unforeseen
practical challenges compared to more established technologies
and these challenges can compromise performance goals. Be-
cause of the concerns raised by the commenters about inorganic
materials in the exhaust streams, the ESAD for these units is ei-
ther an 80% reduction from baseline, or 0.030 lb/MMBtu.
ESAD - LIGHTWEIGHT AGGREGATE KILNS
TXI stated that the commission should re-evaluate the basis for
the LWA ESAD in §117.206(c)(13)(B) of 0.76 lb NOx/ton of prod-
uct, but did not suggest an alternative ESAD. TXI asserted that
Chapter 117 treats TXI’s LWA kilns similar to cement kilns and
stated that the kilns are more akin to hot mix asphalt plants, for
which Chapter 117 does not include an ESAD. TXI stated that
"neither low NOx burners or {sic} mid-kiln firing will achieve the
NOx reductions on LWA kilns that they have been demonstrated
to achieve on cement kilns." TXI stated that the "small diameter
and short length of a LWA kiln correlate with a shorter residence
time as compared to a long wet process cement kiln, not allowing
the use of tire chips or mid-kiln firing." TXI also submitted a letter
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from a burner vendor in which the vendor stated that it "does not
believe that a low-NOx burner is applicable" to LWA kilns. TXI
further stated that FGR "has not been tried on a rotary kiln," but
also stated that "a form of FGR is currently utilized" on its LWA
kilns and has been "utilized at the plant since prior to 1997." TXI
also stated that "reburn technology," as described in December
2000 adoption of the existing ESADs, is more properly known as
"air staging," since reburn normally involves a second source of
fuel (usually natural gas, or micronized coal) downstream of the
primary fuel source. TXI stated that in any case, if it were to be
introduced into mid-kiln, then the operation of the cooler would
be adversely affected and fuel consumption would rise.
The commission disagrees with TXI’s apparent belief that the
LWA ESAD in §117.206(c)(13)(B) is based entirely upon any
similarity between cement kilns and LWA kilns. It is true that the
commission based the ESAD in part upon information gathered
from rotary kiln vendors with expertise in cement kilns and that
a variety of control technologies were discussed in the pream-
ble to the point source NOx control strategy as adopted on De-
cember 6, 2000. However, as discussed in that preamble, the
commission also based the ESAD in part upon another technol-
ogy, low-temperature oxidation, which has shown to be capable
of a 90% NOx reduction. This technology is described in more
detail later in this section of this preamble. The commission has
re-evaluated the LWA ESAD and agrees that the mid-kiln firing
and reburn technology control technologies (also known as "air
staging" or "mixing air technology"), discussed in the preamble
to the point source NOx control strategy as adopted on Decem-
ber 6, 2000, are not applicable to LWA kilns.
Regarding TXI’s claim that FGR "has not been tried on a rotary
kiln," the commission notes that TXI stated that "a form of FGR is
currently utilized" on its LWA kilns and has been "utilized at the
plant since prior to 1997." Thus, it appears that TXI disagrees
with itself. Regarding TXI’s claim that low-NOx burners are not
applicable to LWA kilns, the commission notes that in an August
28, 2002 letter, TXI offered to equip its LWA kilns with low-NOx

burners, although the letter indicates that the vendor believes
that a 20% NOx reduction may be achievable but is not guaran-
teed. Again, it appears that TXI disagrees with itself. Even if
installation of low-NOx burners would not reduce NOx emissions
enough to meet the ESAD, one option would be to install low-NOx

burners and use credits, which are available to TXI, to satisfy the
remainder of the reductions. While the commission agrees that
the low-NOx burners may not achieve the desired reductions in
LWA kilns, it notes that other technology is available to reduce
emissions to well below the ESAD, as described later in this sec-
tion of the preamble.
However, as also discussed later in this preamble, the ESAD
for LWA kilns was based on TXI’s reporting of the emissions
from its LWA plant as NO, rather than NOx. Therefore, the
commission has re-evaluated the basis for the LWA ESAD in
§117.206(c)(13)(B) of 0.76 lb NOx/ton of product and has revised
that ESAD to 1.25 lb NOx/ton of product. The revised ESAD
continues to represent a 30% reduction in actual emissions,
despite the numerical change.
TXI asserted that tight process control with O2, CO, and NOx

analyzers is not expected to be applicable on LWA kilns. TXI
stated that O2 control only works when one tries to combust fuel
at as low an O2 level as practical, which is not the case for LWA
kilns. TXI stated that CO emissions are as likely to come from
the feed, so CO would not be expected to be useful for indicat-
ing a burner problem. TXI agreed that NOx measurement may be

useful, but stated that the potential to emit NOx by the kiln feed
can be substantial and that it is probably not feasible to differen-
tiate the source of the NOx.
TXI did not explain why it believes that the potential to emit NOx

by the kiln feed can be substantial. The commission continues to
believe that because there is an incentive to operate at the low-
est temperature that product can be made in order to minimize
fuel costs, knowing the instantaneous NOx level through the use
of a NOx monitor could be used in process control such that cor-
rective action is taken to adjust the process when the NOx level
indicates a more than adequate temperature in the kiln. Reduc-
tions in the NOx mass emission rate would come about through
reduced fuel use and the associated reduced NOx concentra-
tion. While any such reductions, by themselves, would not be
expected to be sufficient to meet the ESAD, they nevertheless
could be used in conjunction with reductions from the implemen-
tation of other control measures to meet the ESAD. Use of a NOx

monitor will also enable accurate characterization of NOx behav-
ior, potentially leading to additional NOx reduction strategies. The
commission agrees that there will be some CO emissions asso-
ciated with the feed, but believes that CO and O2 monitoring in
addition to NOx could still provide useful information which may
lead to reduced NOx emissions.
TXI asserted that SNCR is not feasible on LWA kilns because
the urea injection should be at 750 - 950 degrees Celsius for op-
timum conditions and that due to the very temperature sensitive
nature of LWA production, this would require injection of urea
through the kiln shell into the burning zone. TXI asserted that
this would not be physically possible on a LWA kiln. TXI also
asserted that SCR would not be applicable because the dust in
the LWA gas stream would likely foul the catalyst or otherwise
cause the catalyst not to react well. TXI stated that even if the
dust could be removed from the gas stream at the back end of
the kiln, the gas stream temperatures would have to be reheated
and then injected, and that the moisture content of the LWA gas
stream would cause problems with the SCR process. TXI also
stated that SNCR and SCR have never been used on LWA kilns.
Regarding low temperature oxidation, TXI questioned this tech-
nology’s technical feasibility because it is not currently in use on
any rotary kiln or on order by a rotary kiln operator.
Regarding post-combustion controls, the commission acknowl-
edges that it is not aware of specific situations in which SCR or
SNCR were considered for use on lightweight aggregate kilns.
However, it is also true that there have been no lightweight ag-
gregate kiln regulations requiring NOx reductions that would mo-
tivate potential users to consider installation of these technolo-
gies. As Northeast States for Coordinated Air Use Management
(NESCAUM) (www.nescaum.org) noted in Environmental Reg-
ulation and Technology Innovation: Controlling Mercury Emis-
sions from Coal-Fired Boilers (Publication SS-25, September
2000), implementation of technology historically follows regula-
tion, and not the reverse. Once clear, enforceable standards
are set, the regulated community and technology vendors have
proven adept at finding cost-effective solutions and then imple-
menting them.
SNCR is not adversely affected by inorganics in the exhaust be-
cause there is no catalyst to degrade, and the NOx reductions are
favored in the high-temperature zone where SNCR is located.
The commission agrees that urea injection must occur within a
specific temperature window for SNCR to be effective. However,
it is presently unknown whether an SNCR system could success-
fully inject the urea in the proper temperature zone from the end
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of the kiln rather than through the kiln shell because TXI has not
responded to the SNCR vendor’s March 2002 request for the
additional information which is necessary to complete the ven-
dor’s free evaluation. Consequently, the commission is unable
to make a determination with a reasonable degree of certainty
concerning the applicability of SNCR to TXI’s LWA kilns.
Although the use of SCR may be technically challenging due to
a LWA kiln’s "dirty" exhaust stream, SCR catalyst formulations
are adjustable to reduce sensitivities to various catalyst poisons.
SCR has been employed in boilers firing high sulfur fuel oil (up to
5.4% sulfur) and on cement kilns in commercial demonstrations
in Sweden and Germany. The inorganic compounds and PM
present in the exhaust streams of these applications degrade
the performance more rapidly than cleaner fuels and exhaust
streams, thereby shortening the life of the catalysts. Although
catalyst replacement cost may be higher relative to a conven-
tional SCR, SCR is still technically feasible.
In addition to SCR, there is an oxidation technology for NOx re-
duction which has been successfully applied to a variety of full-
scale commercial operations. This technology, low-temperature
oxidation, injects ozone as the oxidant to form N2O5, which is then
removed in a wet scrubber. Because N2O5 is highly soluble in wa-
ter, this process produced NOx removal efficiencies in the 99%
range (i.e., achieved reductions to two ppm NOx) when demon-
strated commercially on a natural gas-fired boiler in Los Angeles
which began operation in October 1996.
More recent full-scale commercial installations include: a natu-
ral gas-fired boiler in California, achieving 85% - 90% NOx re-
moval; a nitric acid pickling process in Pennsylvania, achieving
90% - 95% NOx removal; and a 25 MW coal-fired boiler in Ohio,
achieving 85% - 90% NOx removal. In addition, full-scale com-
mercial installation on a lead furnace in California is scheduled
to occur in 2002. Recent pilot project demonstrations in HGA
include a wood-fired boiler in summer 2002, and an FCCU in
fall 2002. The successful full-scale commercial application of
low-temperature oxidation to a coal-fired boiler at the Medical
College of Ohio (MCO) in Columbus, Ohio is described in detail
in A Report on the Application of Low Temperature Oxidation for
Control of NOx Emissions Introduction, presented in Houston on
February 13, 2002 at the Institute of Clean Air Companies’ Fo-
rum ’02 - Cutting NOx Emissions: Operating Experience for Re-
ducing NOx Emissions. The commission notes that TXI’s LWA
kilns are already equipped with scrubbers. Consequently, they
logically would be good candidates for NOx scrubber technology
because of the potential avoidance of capital expenditure for a
new scrubber as well as the operational experience in place with
the scrubbers. In addition, the exhaust flow rate is relatively low,
which holds down the reagent costs. The MCO coal-fired boiler
and a TXI LWA kiln have comparable heat inputs and exhaust
flow rates. The fact that one unit is a boiler and the other is a ro-
tary kiln is irrelevant because the exhaust stream at the scrubber
inlet contains a certain level of NOx, but the source of the NOx is
of no consequence to the control device. In other words, from
the perspective of the control device, NOx is NOx. The specific
source of the NOx does not pose questions of technical feasibil-
ity that have not already been considered. In addition, while the
MCO coal-fired boiler and TXI LWA kilns are similar in that they
both have a much higher particulate loading than correspond-
ing gas-fired boilers and LWA kilns, the relatively high particu-
late loading in the LWA kiln exhaust is not an issue because the
existing LWA scrubber is specifically designed to control those
particulate emissions.

Regarding the issue of guarantees, emission reduction guaran-
tees are routinely made by the emission control vendors, includ-
ing the low-temperature oxidation vendor, and are set to provide
a "cushion" such that the anticipated emission reductions are ex-
pected to be greater than the guaranteed emission reductions.
Guarantees may also be obtained through air pollution engineer-
ing firms with offices in Houston who will operate the air pollution
control system under contract so as to free up the source owner
from having to operate and maintain the control system.
Because full-scale commercial applications of low-temperature
oxidation have demonstrated NOx removal efficiencies on the or-
der of 90%, well in excess of the 30% reductions envisioned
by the LWA ESAD originally proposed in August 2000, and low-
temperature oxidation is especially well-suited for application to
TXI’s LWA kilns, it appears that a more appropriate ESAD would
represent up to an 80% reduction. (An 80% reduction would
take into account the likelihood that emerging technologies, like
NOx oxidation, may have more unforeseen practical challenges
compared to more established technologies.) Because the com-
mission did not propose to strengthen the ESAD, it is not adopt-
ing a more stringent ESAD at this time, although the commis-
sion may contemplate doing so in future rulemaking if additional
emission reductions are necessary to bring HGA into attainment
with the one-hour and/or eight-hour ozone NAAQS. Regardless,
the commission continues to believe that the ESAD is technically
feasible and that the ESAD would continue to be technically fea-
sible even if the ESAD represented a much greater reduction,
such as 80%.
The wide chasm between the reductions represented by the LWA
ESAD and the NOx removal efficiencies demonstrated by low-
temperature oxidation provides a significant allowance for the
likelihood that emerging technologies, like NOx oxidation, may
have more unforeseen practical challenges compared to more
established technologies. Because of the concerns raised by
TXI regarding the company’s error in reporting its NOx emissions,
described earlier in this preamble under the GENERAL COM-
MENTS heading, the commission has revised the LWA ESAD
from 0.76 lb NOx per ton of product to 1.25 lb NOx per ton of prod-
uct. The revised ESAD continues to represent a 30% reduction
in actual emissions, despite the numerical change, because the
original LWA ESAD of 0.76 lb NOx per ton of product was based
on TXI’s erroneous reporting of NOx as NO rather than NO2. Nev-
ertheless, the commission continues to believe that the current
LWA ESAD of 0.76 lb NOx per ton of product is technically feasi-
ble.
LOW ANNUAL CAPACITY FACTOR ESAD
Reliant stated that the proposed implementation of the alternate
ESADs inadvertently does not include the low annual capacity
factor ESAD for utility boilers, auxiliary steam boilers, and sta-
tionary gas turbines currently found in §117.106(c)(4). Reliant
stated that the alternate ESADs were not intended to substi-
tute for this low capacity factor ESAD, as it would increase the
stringency of the emission specification applicable to these few
sources by a factor of two. Reliant stated that the low capacity
factor ESAD rate affects a minimal amount of emissions, does
not alter the 535 tpd NOx emission budget, and should remain in
place.
In fact, the proposed deletion of §117.106(c)(4) was not inad-
vertent. Instead, the commission proposed to delete the current
ESADs in §117.106(c)(1) - (4) and replace them with the alter-
nate ESADs of §117.106(c)(5)(A) - (C) which were provided by
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BCCA-AG as part of the Consent Order submitted to Judge Mar-
garet Cooper, Travis County District Court, in the lawsuit styled
BCCA Appeal Group, et al v. TNRCC. The alternate ESADs pro-
vided by BCCA-AG do not include a low annual capacity factor
ESAD for electric utilities. It should be noted that Reliant is one of
BCCA-AG’s member companies and presumably had input into
BCCA-AG’s development of the alternate ESADs.
GHASP commented on §§117.106(c)(4), 117.206(c)(17), and
117.475(c)(6), which include an ESAD for a unit with an annual
capacity factor of 0.0383 or less. GHASP requested that the
commission evaluate whether these units would be more likely
to operate during periods conducive to the formation of ground-
level ozone, and that if so, the commission should adjust its future
case emission inventories to account for the higher emissions al-
lowed from these units than would be expected based on annual
or ozone season averaging techniques.
The ESAD is the lower of any applicable permit limit or 0.06
lb/MMBtu for any unit with an annual capacity factor of 0.0383
or less. This annual capacity factor is based on the equivalent
336 hours (14 days per year) at full load operation. There is no
reason to believe that units which qualify for this ESAD would be
more likely to operate at any particular time.
MODELING
Louisiana-Pacific commented that its Cleveland plywood manu-
facturing and sawmill complex is located approximately five miles
south of the northernmost boundary of HGA, approximately 50
miles northeast of Houston. Louisiana-Pacific stated that the
NOx emissions from its wood- fired boiler, alone or combined with
emissions from all other wood-fired boilers in HGA, are "insignifi-
cant in terms of impact on ozone formation" in HGA. TXI similarly
stated that its Clodine LWA plant is located only nine miles south-
east of Waller County "which is not in the HGA," approximately
20 miles west of downtown Houston and 30 miles from the ship
channel. TXI stated that the NOx emissions from its LWA plant
are an insignificant contributor to NOx emissions in HGA and that
there is "no evidence that meeting {the ESAD} would have any
real beneficial impact on ambient ozone concentrations in the ar-
eas where monitors have indicated that the ozone standard has
been exceeded."
Even though wood-fired boiler and LWA kiln emissions form
a relatively small fraction of the total emissions in HGA, the
same can be said of most categories of emission sources. The
commenters’ logic of allowing minimal (or no) reductions from a
source sector because it individually contributes only marginally
to the area’s ozone problem would cumulatively result in an
inadequate plan for the area’s attainment of the ozone standard
due to insufficient emission reductions. Because significant
contributions to air pollution occur throughout the HGA area,
reductions from sources within Houston alone will not be enough
to meet federal air quality standards.
To consider the concept of exempting certain "non-contributing"
sources would imply that ozone formation is generally caused by
specific emission units. This premise is unsupported by decades
of scientific research concerning photochemical oxidants and
ozone. In fact, ozone is a regional problem to which all sources
of photochemical oxidants contribute. During ozone exceedance
episodes, ozone tends to build slowly over time so that more
sources contribute to the problem, over a much wider area, than
for other criteria pollutant emissions. The available evidence on

ozone formation points out the inherent difficulties in placing ar-
bitrary borders around a problem which does not recognize ge-
ographical boundaries.
Furthermore, it is inequitable to create a protected source cate-
gory such as wood-fired boilers or LWA kilns which is not subject
to the Chapter 101 mass emissions cap and trade program. In-
deed, such a protected source category would permit continued
growth in emissions, thereby jeopardizing the SIP.
In addition, although the percentage contribution is small, wood-
fired boilers and LWA kilns by themselves are nonetheless "ma-
jor sources" (defined by the 1990 FCAA Amendments as having
the potential to emit 25 tpy for sources in HGA). For source cat-
egories such as wood- fired boilers and LWA kilns, which have
relatively few affected sources, comparing these emissions to
the total emissions of all regulated sources or to emissions from
specific large sources is not meaningful or appropriate as a crite-
rion for control. Finally, in response to TXI’s comment that Waller
County is not in HGA, it should be noted that Waller County has
been part of the eight-county HGA ozone nonattainment area
since the classification of HGA as Severe-17 for ozone nonat-
tainment over eleven years ago, as codified in 40 CFR §81.344.
(See the November 6, 1991 issue of the Federal Register (56
FR 56694)). Consequently, Waller County has been included for
over eleven years as one of the eight counties comprising the
HGA ozone nonattainment area, as specified in the definition of
"applicable ozone nonattainment area" in §117.10(2).
CO AND AMMONIA EMISSIONS
It has come to the commission’s attention that the references
to §50.39 and to filing a motion for reconsideration should
be deleted from §§117.121(b), 117.151(b), 117.221(b), and
117.481(b) because §50.39 only applies to any application
that is declared administratively complete before September
1, 1999. The references to §50.139, which applies to any
application that is declared administratively complete on or after
September 1, 1999, are appropriate and have been retained.
GHASP supported the proposed ammonia limit for electric utili-
ties in east and central Texas and monitoring requirements and
requested that the commission perform an initial determination
as to the likely impact on PM2.5 concentrations as a result of likely
ammonia emissions. GHASP further stated that the proposed
standard of ten ppmv ammonia should be based on potential
health effects as well as "good engineering practice."
The proposed ammonia limit of ten ppmv in §117.135(2)(B)
is consistent with the existing ammonia limit of ten ppmv in
§§117.106(d)(2), 117.206(e)(2), and 117.475(i). The existing
ammonia limit of ten ppmv is supported by information from
SCR vendors and ammonia test data for gas-fired boilers using
SCR, not available when the original NOx RACT rules were
adopted in 1993. The test data are reported in Table 2-5 of
Status Report on NOx Control Technologies and Cost Effec-
tiveness for Utility Boilers (June 1998), prepared for Northeast
States for Coordinated Air Use Management and Mid-Atlantic
Regional Air Management Association (will be referred to as
NESCAUM/MARAMA). The utility boiler operators cooperated
in the development of this report by providing actual project
cost, operating cost, as well as operating experience.
The commission selected an allowable ammonia slip of ten ppmv
for post-combustion controls in order to balance the implemen-
tation of an effective control strategy for NOx reduction against

ADOPTED RULES January 3, 2003 28 TexReg 277



concern that significantly increased ammonia emissions will en-
hance PM2.5 particle formation. Ammonia emissions can con-
tribute to the production of particulate sulfate, nitrate, and ammo-
nium which may create health effects concerns related to PM2.5.
These particulates can also degrade visibility. Current monitor-
ing data indicate that additional ammonia emissions could in-
crease particulate sulfate, and particulate nitrate and ammonium
might also increase with a ten ppmv ammonia slip. However, the
amount of any potential increase is uncertain, and until aerosol
modeling is used to calculate PM2.5 mass concentrations, the ex-
act impact of increased ammonia emissions cannot be known.
However, based on current information, it appears that most, if
not all, of the NOx reductions required of electric utilities in east
and central Texas by §117.135(1) will be achieved through com-
bustion modifications, rather than through installation of SCR or
SNCR. Therefore, minimal impact is anticipated on PM2.5 con-
centrations as a result of ammonia emissions from electric utili-
ties in east and central Texas because combustion modifications,
the predominate control strategy being implemented at these
sources, do not result in an increase in ammonia emissions.
CPS stated that the ten ppmv ammonia limit in §117.135(2)(B)
should clearly state that the rule is subject only to units equipped
with SCR or SNCR, since ammonia is only associated with those
types of NOx controls.
The commission agrees that §117.135(2)(B) is intended to apply
to units which inject urea or ammonia into the exhaust stream for
NOx control and has revised §117.135(2)(B) accordingly. Like-
wise, the commission has made corresponding clarifications to
the ten ppmv ammonia limit in §§117.106(d)(2), 117.206(e)(2),
and 117.475(i)(2).
TXI stated that SCR and SNCR can also increase CO, nitrous
oxide (N2O), and ammonia emissions and expressed concern
that an ammonium bisulfate stack plume could result.
Emissions due to ammonia slip and potential particle formation
are addressed earlier in this preamble under the CO AND AM-
MONIA EMISSIONS heading, in addition to being discussed in
greater detail in the ANALYSIS OF TESTIMONY sections of the
preambles to the Chapter 117 rulemakings which were published
in the January 12, 2001 and October 12, 2001 issues of the
Texas Register. TXI did not provide documentation of its claim
that increases in CO and N2O emissions could occur with opera-
tion of SCR or SNCR. A 1999 European report on nitrous oxide
cited two references which discussed SCR and SNCR’s effect
with regard to nitrous oxide. The Japanese reference cited in
the report saw no nitrous oxide increase with SCR in actual mea-
surements and little with SNCR.
GHASP supported the proposed CO limit for EGFs in east and
central Texas and monitoring requirements. AECT, CPS, and
TXU opposed the proposed CO limit for EGFs in east and central
Texas, although AECT and TXU agreed that the proposed 400
ppmv CO limit is an appropriate limit for gas-fired EGFs in east
and central Texas. AECT and TXU questioned why, from an en-
vironmental standpoint, it is important to "have any limits on CO
emissions" in east and central Texas or what problem the limit is
designed to mitigate. (AECT’s and TXU’s emphasis supplied.)
AECT and TXU stated that no part of Texas (except El Paso) has
been designated as nonattainment for the CO NAAQS and that
they are not aware of any studies or analysis which suggest that
any increase in CO emissions that may result from NOx controls
on EGFs will cause or threaten a violation of the CO NAAQS or
otherwise harm human health or the environment. CPS stated
that Bexar County has never exceeded the CO NAAQS, that

point sources in the local Bexar County airshed contribute less
than 2% to the total CO emissions of Bexar County, and that
only about 18 tpd out of a total of 1,180 tpd of CO emissions are
contributed by point sources in Bexar County (1.5% of total CO
emissions). CPS further stated that in the counties surrounding
Bexar County, point sources only contribute about 3.0% of the
total CO emissions.
The commission appreciates GHASP’s support for the proposed
CO limit for EGFs in east and central Texas and monitoring
requirements. The commission also appreciates AECT’s and
TXU’s support for the proposed 400 ppmv CO limit for gas-fired
EGFs in east and central Texas. While it is true that El Paso
is currently the only CO nonattainment area in Texas, CO is
still an air pollutant of concern, as described in the following
paragraphs.
The proposed CO emission limits of §117.135(2) address pollu-
tants which may increase as an incidental result of compliance
with the existing NOx limits. With CO, the available literature sug-
gests that NOx control technology can be operated in most cases
in such a manner as to avoid large CO increases. The commis-
sion has concerns that if CO emissions are allowed to increase
without restrictions (or with higher-than-necessary limits) in ev-
ery case, CO increases far larger than reasonable may result.
As noted on page 1.1-4 of EPA’s AP-42, Compilation of Air Pol-
lutant Emission Factors, Volume I (1998), "the rate of CO emis-
sions from combustion sources depends on the fuel oxidation
efficiency of the source. By controlling the combustion process
carefully, CO emissions can be minimized. Thus, if a unit is oper-
ated improperly or is not well-maintained, the resulting concen-
trations of CO (as well as organic compounds) may increase by
several orders of magnitude." (Emphasis added.)
The commission’s intent in proposing a CO emission limit was
to ensure that retrofit NOx controls, which have the potential to
cause a CO emissions increase, will not result in excessive CO
emission levels. CO is a product of incomplete combustion, is a
criteria pollutant, and is also known to play a limited role in ozone
formation. As an organic compound, CO has a lower photo-
chemical reactivity (i.e., ozone formation potential) thanmethane
or ethane, but it is, nonetheless, an emission input in the photo-
chemical modeling due to the large quantity of actual emissions,
primarily from mobile sources. VOC emissions are also prod-
ucts of incomplete combustion, and may concurrently increase
with CO increases. Any VOC increases associated with higher
CO emissions are of concern to the commission because of their
potential to exacerbate ozone formation.
The concerns resulting from high CO and unburned hydrocarbon
emissions are associated with short-term averaging times: one-
hour and eight-hour ozone and CO NAAQs, as well as hourly
health effects evaluations. The data shows that many of the units
in east and central Texas can meet a 400 ppmv CO standard
and many cannot. The purpose of the standard is not simply to
put a number on the books which can be met by the highest
emitters, or to assure that only one unit needs to request an
alternative limit, but to effectuate reductions. As noted earlier in
this preamble, the commission has revised §117.135(2) to delete
the CO limit for EGFs in east and central Texas.
AECT and TXU stated that the CO limit is identical to the CO
limit previously adopted for DFW and HGA EGFs. AECT and
TXU questioned why it is desirable to have the CO limit for EGFs
in east and central Texas be consistent with the DFW and HGA
CO limit of 400 ppmv when "coal and gas- fired units do not have
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similar emissions profiles and do not respond to emissions con-
trols in a similar manner." AECT and TXU stated that the 400
ppmv limit "that applies to gas-fired units in ozone non- attain-
ment areas" is not relevant for coal-fired units in east and central
Texas and noted that the NOx limit is not the same for the two
areas.
In fact, the existing 400 ppmv CO limit for EGFs in BPA, DFW,
and HGA applies to both gas-fired and coal-fired units. Four of
the EGFs in HGA are coal-fired, with two being tangential-fired
and two being wall-fired. It is true that the NOx emission specifi-
cations for EGFs in DFW and HGA, while not equivalent to each
other, aremore stringent than for EGFs in east and central Texas,
while the NOx emission specifications for EGFs in BPA are sim-
ilar to those for EGFs in east and central Texas. Nevertheless,
experience in these areas has shown that the 400 ppmv limit is
achievable. For example, a recent report, Lower NOx/Higher Ef-
ficiency Combustion Systems, authored by A.D. LaRue and G.
Nikitenko of Babcock andWilcox andH.S. Blinka and R.H. Hoh of
Reliant, included information about the CO levels achieved sub-
sequent to low- NOx burner retrofits of two wall-fired coal-fired
units at Reliant’s Parish power plant. Unit 6 was retrofitted in
mid-2000, and Unit 5 was retrofitted in 2001, which reduced NOx

emissions to 0.17 lb/MMBtu (51% reduction) and 0.15 lb/MMBtu
(50% reduction), respectively, which is comparable to NOx emis-
sion specification of 0.0165 lb/MMBtu (50% reduction) for coal-
fired units in §117.135(1)(A)(ii). The report states that for Unit 6,
"CO emissions were about 100 ppm at full load and negligible at
reduced loads" and that for Unit 5, "full load CO emissions were
typically 50 to 100 ppm and negligible at part loads."
Another report, Retrofit Low NOx Experience for Tangentially-
Fired Boilers 2002 Update, authored by A. Kokkinos, D. Wasy-
luk, and M. Boris of Babcock & Wilcox, included an evaluation
of the effect of NOx combustion modifications (staged combus-
tion) on CO emissions at a number of tangential coal-fired util-
ity boilers. Before implementation of combustion modifications
which reduced NOx emissions by over 50%, the CO emissions
were reported to be less than 30 ppm at 3% O2 for each of the
seven units. After the combustion modifications were made, the
CO emissions increased somewhat, ranging from 30 ppm to 110
ppm at 3% O2. In addition, Unit 7 at Reliant’s Parish power plant
is a tangential coal-fired unit and has been subject to NOx RACT
since November 15, 1999 (final compliance date), and there has
been no indication that the unit has been unable to meet the 400
ppm CO limit.
While numerous units can easily meet the proposed CO limit of
400 ppm, including tangential lignite-fueled, and wall and tan-
gential coal-fired utility boilers in Texas, as described in the pre-
ceding paragraphs and in literature, the commission notes that
certain coal-fired units in east and central Texas have extremely
high CO emissions and therefore would be unable to meet a
400 ppm CO limit. A variety of reasonable methods to reduce
CO emissions from these units include boiler tuning over time by
operators and evaluation of approaches by knowledgeable third
parties such as NOx control vendors. In addition, application of
neural network technology to optimize for CO may be effective.
Because it is unclear if these high- emitting units would be able
to meet a 400 ppm CO limit even after the application of these
methods to reduce CO emissions, the commission has revised
§117.135(2) to delete the CO limit. The commission may re-
visit the issue in the future, however. Therefore, the commission
encourages owners and operators of the high-emitting units to
voluntarily take action to reduce their CO emissions.

AECT and TXU stated that all EGFs in east and central Texas
have already been or soon will be subject to CO emissions
limits under the commission’s permit application and renewal
process. AECT and TXU recommended that the permitting
process be used to limit CO emissions, rather than the proposed
400 ppmv CO limit and the availability of alternate case-specific
limits. AECT and TXU stated that the commission has issued
one permit and is reviewing several permit renewal applications
for EGFs in east and central Texas that include CO limits
significantly higher than 400 ppmv.
The permit renewal program does not require updating best
available control technology (BACT) and does not provide a
mechanism for obtaining systematic emission reductions. In
addition, because permit renewals are staggered over a ten- to
15-year cycle, efforts to implement system-wide improvements
would be difficult to focus over so many years, even if the
regulations provided for it. The reduction of area-wide high
CO through best engineering practices is best achieved by a
focused, system-wide effort over a one- to two-year period,
followed by establishing individual limits which have been shown
to be achievable in a cost-effective manner. The rulemaking
process is best suited for accomplishing this type of targeted
improvement over time.
AECT stated that most coal-fired EGFs in east and central Texas
currently exceed the proposed 400 ppmv CO limit and are ex-
pected to continue to do so after the planned NOx controls have
been installed. TXU stated that all nine of its coal-fired EGFs
in east and central Texas currently exceed the proposed 400
ppmv CO limit and are expected to continue to do so after the
planned NOx controls have been installed. AECT and TXU ac-
knowledged that the proposed §117.151 provides for the avail-
ability of case-specific specifications, but asserted that this alter-
native actually challenges the validity of the proposed CO limit
for coal-fired units since they believe that most or all coal-fired
EGFs will exceed the proposed 400 ppmv CO limit. AECT and
TXU stated that there is little value in promulgating a 400 ppmv
CO limit if most coal-fired EGFs in east and central Texas can-
not meet that standard and instead must pursue an alternate CO
limit.
When the commission includes the availability of alternate
case-specific specifications, alternate means of control, alter-
nate RACT determinations, etc., it does so to provide flexibility
to the regulated community because it is impossible for the com-
mission to anticipate and address every unique circumstance
in the rules, not because the underlying standards are flawed.
The commission agrees that the CO limit should be one that
most units can meet, with case-by-case evaluation of units that
have special circumstances that prevent them from meeting the
CO limit.
AECT and TXU stated that most coal-fired EGFs can achieve
775 ppmv CO at 7.0% 02 on an annual basis while also meet-
ing the NOx limits of §117.135(1), and TXU stated that it would
need to apply for an alternative CO limit for only one unit un-
der that standard. AECT and TXU stated that a 7.0% O2 adjust-
ment is appropriate for coal-fired EGFs because excess oxygen
levels in the exhaust from coal-fired units typically run at levels
of 6.0% to 8.0%, as compared to gas-fired units that typically
run at about 3.0%. AECT and TXU stated that coal-fired EGFs
need a higher limit and longer averaging time. AECT and TXU
further stated that the coal combustion process is affected by
many factors that cause high variability in CO levels, such as fuel
Btu content, ambient air temperature, unit load, excess oxygen,
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fuel grind, fuel slagging properties, fuel moisture, fuel blend, and
other variables that can change rapidly. AECT and TXU stated
that some of these factors can be seasonal and asserted that at
least a 30-day averaging period is necessary as a result. As an
alternative, AECT and TXU recommended an annual averaging
period, which they stated would be consistent with the NOx sys-
tem cap available under §117.138.
The proposed CO emission limits of §117.135(2) address pollu-
tants which may increase as an incidental result of compliance
with the existing NOx limits. With CO, the available literature sug-
gests that NOx control technology can be operated in most cases
in such a manner as to avoid large CO increases. The commis-
sion has concerns that if CO emissions are allowed to increase
without restrictions (or with higher-than-necessary limits) in ev-
ery case, CO increases far larger than reasonable may result.
As noted on page 1.1-4 of EPA’s AP-42, Compilation of Air Pol-
lutant Emission Factors, Volume I (1998), "the rate of CO emis-
sions from combustion sources depends on the fuel oxidation
efficiency of the source. By controlling the combustion process
carefully, CO emissions can be minimized. Thus, if a unit is oper-
ated improperly or is not well-maintained, the resulting concen-
trations of CO (as well as organic compounds) may increase by
several orders of magnitude." (Emphasis added.)
The commission’s intent in proposing a CO emission limit was
to ensure that retrofit NOx controls, which have the potential to
cause a CO emissions increase, will not result in excessive CO
emission levels. CO is a product of incomplete combustion, is a
criteria pollutant, and is also known to play a limited role in ozone
formation. As an organic compound, CO has a lower photo-
chemical reactivity (i.e., ozone formation potential) thanmethane
or ethane, but it is nonetheless an emission input in the photo-
chemical modeling due to the large quantity of actual emissions,
primarily from mobile sources. VOC emissions are also prod-
ucts of incomplete combustion, and may concurrently increase
with CO increases. Any VOC increases associated with higher
CO emissions are of concern to the commission because of their
potential to exacerbate ozone formation.
Regarding the CO averaging period, the commission does not
agree that a 30-day rolling average or annual average should
apply for CO limits. The one-hour averaging period for CO is due
to the direct relationship between CO emissions and the primary,
one-hour averaging period of the CO NAAQS. In contrast, the
relation between NOx emissions and the ozone standard is not
as well defined but is thought to be dependent on longer term
emissions.
The concerns resulting from high CO and unburned hydrocarbon
emissions are associated with short-term averaging times: one-
hour and eight-hour ozone and CO NAAQs, as well as hourly
health effects evaluations. The data shows that many of the units
in east and central Texas can meet a 400 ppmv CO standard
and many cannot. The purpose of the standard is not simply to
put a number on the books which can be met by the highest
emitters, or to assure that only one unit needs to request an
alternative limit, but to effectuate reductions. As noted earlier in
this preamble, the commission has revised §117.135(2) to delete
the CO limit for EGFs in east and central Texas.
AECT and TXU stated that the commission must provide a rea-
soned justification for the proposed CO limit in east and central
Texas, showing that the rule is a reasonable means to a legiti-
mate objective. AECT and TXU stated that they were not aware
of any studies by the commission suggesting that increases in
CO from enhanced NOx controls on electric utility boilers will

threaten a violation of any NAAQS or otherwise harm human
health or the environment. AECT and TXU asserted that the
proposal lacks any objective, let alone a legitimate objective, in
proposing a CO limit.
As noted earlier in this preamble, the commission has revised
§117.135(2) to delete the CO limit for EGFs in east and cen-
tral Texas. The objective of the commission’s proposal to limit
CO was to ensure that the NOx controls did not unnecessarily
increase CO, an identified harmful, federal "criteria" air pollu-
tant, and other products of incomplete combustion from the af-
fected power plants. Other products of incomplete combustion
which tend to increase with CO include reactive organic com-
pounds, which contribute to ozone formation, and hazardous or-
ganic compounds, which have much lower impact thresholds of
concern than CO. In the absence of specific studies, the com-
mission considers it a worthwhile objective to achieve significant
reductions, or avoidance of significant increases of CO, if it can
be achieved at little additional effort by owners of emitting facili-
ties.
The information available at proposal, consisting of a number of
recently published articles concerning NOx retrofits of some of
the units in east and central Texas, indicated that the proposed
limit was a reasonable way to ensure that CO increases resulting
from installation of the NOx controls would be minimized. After
the rule was proposed, TXU provided CO emissions data from
their lignite-fired boilers in east and central Texas which show
that their nine units would not currently meet a CO limit of 400
ppm at 3.0% O2 and that the emissions have increased signifi-
cantly after installation of combustion controls for NOx reduction.
Because much higher CO emissions are so extensive among
the 26 affected solid-fueled units, it is apparent that minimizing
CO will take greater effort than previously understood. Opera-
tional adjustments are probably capable of significantly reduc-
ing the emissions in a number of cases, but in order to achieve
these results at little additional cost, as AECT and TXU pointed
out, more time will be required to gain operating experience with
post-NOx control boiler performance. Because the CO emissions
are so much higher than previously understood, it will be nec-
essary to assess whether the CO increases include significant
increases in reactive organic compounds, which could limit the
effectiveness of the ozone control strategy. Gathering informa-
tion on VOC emissions will also require additional time.
The commission has provided a "reasoned justification" for the
rules in this adoption package as required by Texas Government
Code, §2001.033. The requirement for a reasoned justification
applies to the agency order finally adopting a rule. The stan-
dard for compliance with the reasoned justification requirement is
substantial compliance, as determined by the legislature, which
amended the reasoned justification requirement in 1999. The
commission has provided the factual, policy, and legal bases for
the rule, as required. Texas Government Code, §2001.024, re-
quires only "a brief explanation" of the rules upon proposal in ad-
dition to other elements such as the fiscal note and public benefit
evaluations. Both the rule proposal and adoption meet all of the
requirements of the APA.
Austin Energy noted that the proposed CO limit for electric utili-
ties in east and central Texas in §117.135(2)(A) is based on ei-
ther 3% O2 (for boilers) or 15% O2 (for gas turbines) and com-
mented that it would be helpful if formulas were included which
demonstrate how to make this conversion.
It is standard practice in the field of air pollution control to refer-
ence concentration limits to a flue gas oxygen concentration, to
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address the effects of dilution. The reference conditions of 3.0%
O2 for boilers and 15%O2 for gas turbines on a dry basis are stan-
dard conventions in the field of air pollution control. An equiva-
lent alternate standard based on heat input was included in the
proposal to simplify compliance tracking for monitoring systems
which are based on carbon dioxide as the diluent. The equation
could be added into Chapter 117 definitions at some point in the
future. In the meantime, the commission notes that 40 CFR Part
60, Appendix A, Reference Method 19 contains the O2 correc-
tion equation to 15%. Also, as noted earlier in this preamble, the
commission has revised §117.135(2) to delete the CO limit for
EGFs in east and central Texas.
BP suggested that the rule should clarify that ammonia slip is
a separate limitation from individual emission sources that are
authorized to emit ammonia through other applications, such as
in an ESP for particulate control on an FCCU.
Ammonia which is already present in the exhaust stream when
urea or ammonia is injected into the exhaust stream for NOx con-
trol would count toward the ammonia emission limit. In the sit-
uation described by the commenter, it would not be practical to
attempt to isolate multiple sources of ammonia emissions.
BP and Phillips stated that §117.206(e)(2), which limits ammonia
emissions to ten ppmv, should be changed to 20 ppmv for FC-
CUs. BP and TxOGA stated that SO3/H2SO4 formation is more
prevalent with SCR technology on FCCUs due to the higher SO2

present in the flue gas. BP and TxOGA stated that it is better
for the environment to make neutral pH PM (e.g. ammonia sul-
fate) by increasing the ammonia slip limit from ten to 20 ppmv for
FCCUs, as opposed to a higher concentration of SO3/H2SO4 that
results in acidic PM (e.g., acid rain). BP and TxOGA stated that
the commission should recognize this trade-off by modifying the
ammonia slip as suggested.
It is desirable to minimize ammonia emissions because ammonia
emissions create PM2.5, another form of air pollution. The existing
ammonia limit of ten ppmv is supported by information from SCR
vendors and ammonia test data for gas-fired boilers using SCR,
not available when the original NOx RACT rules were adopted in
1993. The test data are reported in Table 2-5 of Status Report on
NOx Control Technologies and Cost Effectiveness for Utility Boil-
ers (June 1998), prepared for NESCAUM/MARAMA. The utility
boiler operators cooperated in the development of this report by
providing actual project cost, operating cost, as well as operating
experience.
The commission does not expect most SCR projects to undergo
BACT review because the Standard Permit for Pollution Control
Projects in 30 TAC §116.617 should be available for use by SCR
projects with a 30-day review time period. The only additional
requirement because of the ammonia would be a demonstration
to the "satisfaction of the executive director" that there are no
"significant health effects concerns resulting from an increase in
emissions of any air contaminant other than those for which a Na-
tional Ambient Air Quality Standard has been established." This
requirement is in §116.617(1) and can normally be satisfied by
using the EPA Screen Model. Using the standard permit should
eliminate much of the permitting time associated with a BACT
review, provided that the ammonia emissions from the storage,
handling, and slip do not create any health concerns.
It should be noted that §117.114(b) and §117.214(b)(1)
require testing as specified in §117.111 and §117.211, re-
spectively, which in turn require testing under §117.111(b)
and §117.211(a)(2), respectively, for ammonia emissions on

units which inject urea or ammonia into the exhaust stream
for NOx control. Similarly, §117.479(e)(2) requires testing for
ammonia emissions on units which inject urea or ammonia into
the exhaust stream for NOx control. This testing is necessary to
ensure compliance with the limit on ammonia emissions.
The commission also notes that NOx control technology which
does not result in ammonia emission is available. Specifically,
there is an oxidation technology for NOx reduction which has
been successfully applied to a variety of full-scale commercial
operations. This technology, low-temperature oxidation, injects
ozone as the oxidant to form N2O5, which is then removed in
a wet scrubber. Because N2O5 is highly soluble in water, this
process produced NOx removal efficiencies in the 99% range
(i.e., achieved reductions to two ppm NOx) when demonstrated
commercially on a natural gas-fired boiler in Los Angeles which
began operation in October 1996. More recent full-scale com-
mercial installations include: a natural gas-fired boiler in Cali-
fornia, achieving 85% - 90% NOx removal; a nitric acid pickling
process in Pennsylvania, achieving 90% - 95%NOx removal; and
a 25 MW coal-fired boiler in Ohio, achieving 85% - 90% NOx re-
moval. In addition, full-scale commercial installation on a lead
furnace in California is scheduled to occur in 2002. Recent pi-
lot project demonstrations in HGA include a wood-fired boiler in
summer 2002, and an FCCU in fall 2002.
Section 117.221 allows alternative emission specifications to be
established on a case specific basis for ammonia. The commis-
sion is excluding this related pollutant limit from the SIP in order
to simplify the approval process for alternative emission specifi-
cations. This step will eliminate the need for case specific SIP
revisions by the EPA to complete the approval of an alternate
ammonia limit. If NOx emissions from an FCCU are controlled
through injection of urea or ammonia and the FCCU is unable
to meet the ten ppmv ammonia limit, §117.221 is available to
the owner or operator of the FCCU to establish a case specific
ammonia limit. The commission believes that the existing am-
monia emission limit of ten ppmv is appropriate for the reasons
described in the preceding paragraphs. Not many of the 13 FC-
CUs in HGA are using ammonia to condition their ESPs. The
purpose of the standard is not simply to put a number on the
books which can be met by the highest emitters, or to assure
that only one unit needs to request an alternative limit, but to ef-
fectuate reductions. Therefore, the commission has not revised
the ammonia limit.
BP recommended that the rule clarify that the ammonia slip limit
is specific to units equipped with SCR.
The ammonia slip limit is intended to apply to units equipped
with SCR, SNCR, or SCR/SNCR hybrids for NOx control.
The commission has revised §§117.106(d)(2), 117.135(2)(B),
117.206(e)(2), and 117.475(i)(2) to clarify that the ammonia
slip limit applies to units which inject urea or ammonia into the
exhaust stream for NOx control.
GHASP supported the exclusion of the alternate case-specific
specifications for CO and ammonia emissions from the SIP, as
long as health considerations are maintained when considering
emission limits and monitoring requirements for these pollutants.
Sierra-Houston stated that the commission should develop cri-
teria that will be considered in evaluating requests for alternate
case-specific specifications for CO and ammonia emissions in
order to avoid favoritism to any particular company.
The commission agrees with GHASP’s comment. The commis-
sion will take into account health considerations in addition to
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technological and economic factors in reviewing requests for al-
ternate case-specific specifications for CO and ammonia emis-
sions, thereby avoiding favoritism to any particular company.
Dow questioned why §117.221(a)(4) and §117.481(a)(4) spec-
ify that "The executive director: {4} is the Engineering Services
Team, Office of Compliance and Enforcement, for purposes of
this section."
Executive director is defined in 30 TAC §3.2 as "the executive
director of the commission, or any authorized individual desig-
nated to act for the executive director." The reference to the En-
gineering Services Team is necessary to clearly designate where
within the agency requests for alternate case-specifications for
CO and ammonia should be directed and who will review and
respond to such requests.
MONITORING REQUIREMENTS
No comments were received on the totaling fuel flow meter re-
quirements of §117.113(h). However, it has come to the com-
mission’s attention that inclusion of an alternative to installation
of totalizing fuel flow meters for units that operate infrequently
would be appropriate. Specifically, the commission has revised
§117.113(h) by specifying that in lieu of installing a totalizing fuel
flowmeter on a unit, an owner or operator may opt to assume fuel
consumption at maximum design fuel flow rates during hours of
the unit’s operation. It only makes sense to apply this alternate
technique on units that run only at full load or units that oper-
ate infrequently. Application to units that run at partial load more
frequently would overestimate emissions. While there may be
some slight overestimation of NOx emissions for units that run
only at full load or units that operate infrequently, it is offset by
the savings associated with not having to install fuel flow moni-
tors on units with minimal operation.
Pavilion stated that the monitoring requirements should be
stand-alone and recommended that the rules include the
commission’s PEMS Draft Protocol and the appropriate EPA
requirements in order to clarify the monitoring requirements and
agency policies to the regulated community and the commis-
sion’s field operations and enforcement groups.
The commission’s PEMS Draft Protocol is available to the reg-
ulated community as well as enforcement personnel in order to
clarify the PEMS requirements for both regulations and for NSR
permits. In addition, the EPA monitoring requirements are read-
ily available. Therefore, the commission does not believe that it
is necessary to include the PEMS Draft Protocol and the appro-
priate EPA requirements in the rules.
Austin Energy commented on the proposed CO monitoring for
EGFs in east and central Texas in §117.143(b) and stated that
all of Austin Energy’s gas-fired units have COmonitors that were
designed to control the combustion process and not for emis-
sions compliance purposes. Austin Energy stated that the data
from these analyzers is recorded manually, and therefore would
not be considered CEMS. Austin Energy suggested the addition
of an option in which it would be allowed to use the hourly data
from the process control CO monitors to demonstrate compli-
ance if it can demonstrate that the CO emissions are less than
40 ppm (24-hour average), with an approved reference method
used (perhaps during an annual RATA) as confirmation.
Based on Austin Energy’s comments, its EGFs do not have a
CO problem. The proposed CO monitoring is limited to periodic
testing and periodic checks, so Austin Energy does not need
to make this correlation against the process monitor to satisfy

the rule. However, if Austin Energy chooses to do so, it would
provide the inspector credible evidence beyond the rule require-
ments that it is in compliance. In any case, the commission has
revised §117.143(b) such that CO monitoring is no longer re-
quired. However, the commission may revisit the issue in the
future.
CPS stated that it believes it is not technically practicable or eco-
nomically reasonable to manually sample CO "after manual com-
bustion tuning or manual burner adjustments conducted for the
purpose of minimizing NOx emissions," and that consequently
the proposed §117.143(b)(1) essentially mandates CO CEMS or
PEMS at each EGF. CPS stated that NOx formation is dependent
on temperature, oxygen, and other factors that are routinely mon-
itored and adjusted by plant personnel such that minor adjust-
ments to minimize NOx occur on a regular basis. CPS stated that
portable process CO analyzers are used by plant operators to the
extent necessary to optimize fuel combustion, maximize boiler
efficiency, and minimize incomplete combustion. CPS stated
that it is not practical or reasonable for plant operators to sample
for CO each time it makes minor, routine adjustments to reduce
NOx. CPS further stated that boilers using neural nets designed
to optimize emissions would be continuously adjusting for NOx

using a computerized system, and therefore would be unable to
meet the proposed sampling requirement. CPS suggested that
sampling CO each year during the annual RATA as proposed in
§117.143(b)(2)(B) would be adequate for addressing CO emis-
sions from EGFs in east and central Texas.
As proposed, §117.143(b)(2)(A) specifies that CO sampling is
to be conducted whenever either of the following occur: 1) NOx

emissions are sampled with a portable analyzer; or 2) NOx emis-
sions measured by CEMS or predicted by PEMS are lower than
levels for which CO emissions data were previously gathered.
Therefore, CO is only tested with a portable analyzer when the
owner finds it technically and economically practical to test for
NOx. Also, §117.143(b)(2)(A) only applies to manual tuning, so
the automated tuning would not be subject to CO testing. While
the rule does not address the question of where the set points on
the neural network control should be allowed to go and how little
O2 is allowed, the neural net could be trained with data including
one-time CO stack sampling, in similar manner as a PEMS is
trained. As described earlier in this preamble, the commission
has revised §117.143(b) such that CO monitoring is no longer
required. However, the commission may revisit the issue in the
future.
CPS stated that acid rain peaking units should not be subject to
the CO limit and should not have to monitor or analyze for CO be-
cause the existing §117.143(d)(1) allows acid rain peaking units
to utilize 40 CFR Part 75, which provides an alternate method of
measuring NOx in lieu of installing a CEMs. CPS recommended
that because the current rules do not require NOx monitoring for
peaking units, the proposed rules for CO monitoring should like-
wise not apply.
The commission agrees that acid rain peaking units, as defined
in 40 CFR §72.2, will operate relatively few hours. Therefore, it
would be reasonable to excluded these units from §117.143(b)
if the commission adds a CO limit in the future.
CPS noted that the proposed §117.113(c)(3)(C) and
§117.213(e)(4)(C) for CEMS in HGA provide that exhaust
streams of units which vent to a common stack do not need
to be analyzed separately. CPS recommended that similar
language be added to §117.143(c).
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The existing CEMS requirements were initially developed for the
NOx RACT rules, with which affected units typically comply by
meeting an individually enforceable limit, either directly through
§117.105 or §117.205 or through averaging in accordance with
§117.107 or §117.207. The language which CPS referenced
is appropriate in HGA because compliance with §117.106 or
§117.206 and the mass emissions cap and trade program of
Chapter 101, Subchapter H, Division 3 is demonstrated through
a limit on total annual tons of NOx emitted to the atmosphere,
such that it would be more effective for the NOx CEMS require-
ments to be linked to stacks, rather than individual units.
For units which are included in a system cap under §117.138,
it likewise is more effective for the NOx CEMS requirements to
be linked to stacks, rather than individual units. Therefore, the
commission has added a new §117.143(c)(3) which enables the
sharing of CEMS in this manner. The new §117.143(c)(3) also
specifies that all bypass stacks must be monitored in order to
quantify emissions directed through the bypass stack. This is
necessary because under the system cap, all NOx emissions are
considered, including those from startup, shutdown, upset, and
maintenance activities at affected units. The new §117.143(c)
further specifies that exhaust streams of units which vent to a
common stack do not need to be analyzed separately.
Dow questioned why §117.213(e)(1)(B)(i) referred to "Perfor-
mance Specification 2" while §117.213(f)(5)(A)(i)(I) referred
more specifically to "Performance Specification 2, subsection
4.3."
The previous version of Performance Specification (PS) 2
included the CEMS relative accuracy requirement in Section
4.3. The current version of PS 2 (see the October 17, 2000
issue of the Federal Register (65 FR 62130)) has been re-
formatted and the CEMS relative accuracy requirement is
found in subsection 13.2 and in the associated specification
requirements that support that measurement. Since a PEMS
can not be subjected to the calibration drift test of subsection
13.1, it has not been referenced in §117.213(f)(5)(A)(i)(I).
Likewise, the PS 3 requirement under §117.213(f)(5)(A)(i)(II)
has been changed to reference subsection 13.2, and the PS 4
requirement under §117.213(f)(5)(A)(i)(III) has been changed to
reference subsection 13.2.
Pavilion commented on the proposed revision to
§117.213(e)(1)(B)(i) and (f)(5)(A)(i) and (C)(iii)(II) and stated
that the proposed RATA requirement for NOx CEMS and
PEMS should be six ppmv (dry) or equivalent, based upon
"Uncertainty in Gas Turbine NOx Emission Measurements"
(Wilfred S.Y. Hung and Alan Campbell, authors; date unknown)
which analyzed the uncertainty of the techniques used to
perform a NOx RATA. Pavilion stated that in comparison, the 40
CFR Part 75 NOx RATA requirements for low-emitting NOx units
is 0.020 lb/MMBtu, which corresponds to approximately 16.5
ppm for boilers and furnaces (assuming 3% O2) and 5.5 ppm
for turbines. Pavilion stated that to address absolute accuracy
of the predicted CEMS and PEMS results, a t-test should be
performed to determine if a bias should be applied to CEMS
and PEMS output. Pavilion stated that this bias adjustment
should be allowed to be either a positive or negative since
allowing only positive adjustments to the results would be
"punishing industry."
The commission is unaware of specific instances where a new
monitor has failed a low-level RATA even to levels as low as a
2.5 ppmv emission limit. However, the commission considered
the fact that most of the monitors for new units were in prime

condition and with age may not be capable of meeting these high
expectations. An alternative level was set which would provide
relief for those monitors subjected to low emission levels. The
commission believes the alternative RATA requirement of ± 2.0
ppmv from the reference method mean value is appropriate.
Dow commented on the proposed revision to §117.213(e)(1)(C)
and stated that the commission should allow for a cylinder
gas audit to be conducted in lieu of the annual RATA re-
quired even if the optional relative accuracy requirement of
§117.213(e)(1)(B)(i) is pursued.
While the commission has allowed specific unit types under state
permit to relax the RATA requirement to a cylinder gas audit, it
has only done so after careful consideration. The RATA pro-
vides an independent check of the full CEMS operation, while
a cylinder gas audit only assesses the monitor itself without pro-
viding an independent systems audit. The commission believes
that continuous monitors installed and operated under §117.213
should establish and demonstrate a continuing capability to meet
the accuracy requirements.
GHASP supported the proposed §117.213(e)(4)(A), which spec-
ifies that all bypass stacks shall be monitored in order to quantify
emissions directed through the bypass stack. Dow suggested
that §117.213(E)(4)(A) be revised to specify that bypass stacks
must be monitored only when in use as determined by flow indi-
cator.
Since it is generally not possible to predict when the unit will
switch from the normal operation to bypass mode or to instanta-
neously start operation of a CEMS from a non-functional condi-
tion, the commission believes that the only reasonable approach-
ing to monitor emissions is by having an on-line functional CEMS
on the bypass stack. This CEMS could be operated in a time-
shared mode between the stack and the bypass stack, as appro-
priate, if the response time and measurement requirements can
be met in the time-shared mode.
Dow and GHASP supported the proposed §117.213(e)(4)(B),
which allows one CEMS to be shared among units.
The commission appreciates the support.
BP, Pavilion, and TCC commented on §117.213(f)(5)(A)(ii)(V) -
(VI). BP and TCC expressed support for the commission’s ef-
forts to waive statistical tests that are not true indicators of the
quality of the PEMS data. However, BP and TCC stated that
the proposed language is too restrictive and recommended dele-
tion of the language requiring documentation that the reference
method measured concentration is less than 50% of the emis-
sion limit or standard. BP and TCC stated that many units will
routinely operate above the ESADs under the mass emissions
cap and trade program of Chapter 101, Subchapter H, Division
3, and that the correlation analysis is meaningless, regardless
of the absolute value of the emissions, if changing process con-
ditions cannot vary the concentration. Pavilion stated that the
waiver for the r-correlation test should be permanent if the data
are determined to be either autocorrelated or the signal-to-noise
ratio (i.e., when most of the paired observations are within the
noise level of the analyzer) of the data is too low. Pavilion stated
that in other words, the precision of a NOx analyzer is only ± one
or two ppm (a total of two or four ppm), and the typical standard
deviation of the reference method values of 0.5 or 1.0 is less
than the precision of the analyzer. Pavilion stated that for O2, the
precision of a O2 analyzer is ± 0.25% (a total of 0.5%) and the
standard deviation of the reference method values is generally
about 0.088 (i.e., the process has a low signal-to- noise ratio).
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Pavilion stated that this situation will result in a poor r-correla-
tion coefficient despite the attempt to vary NOx. Pavilion further
stated that if NOx does not very significantly in comparison to
the reference method data, then the r-correlation test will never
be appropriate for the data, and that the proposed requirement
to perform additional recertification tests will be fruitless. Pavil-
ion recommended that the initial PEMS certification tests should
be designed to ensure that the key operating parameter affect-
ing NOx will be moved to the limits encountered during the data
gathering phase to create the PEMS. Pavilion stated that if this
key parameter is moved during the initial certification test and
the r-correlation test is not passed, then an analysis to deter-
mine if the data is autocorrelated or has a low signal-to-noise
ratio should be conducted. Pavilion concluded that if either con-
dition exists, then the r-correlation test should be permanently
waived, with no retest, but that if not, then the PEMS has failed
the r-correlation test and corrective action should be required.
The EPA included the r-correlation test as one of three required
statistical tests in the 40 CFR Part 75 PEMS requirements, and
the commission followed this approach by including it in the state
air rules. The r-correlation test is designed to determine how well
the PEMS is able to track a CEMS over time and to determine
whether the PEMS is able to respond properly to changes in op-
erating conditions. The commission has noted that while most
units pass the r- correlation test, there are several that fail. Pavil-
ion offered reasoning as to why a PEMS may fail the r-correla-
tion test, but while autocorrelated data and/or data with low sig-
nal-to-noise ratio may be conditions of the PEMS data, the com-
mission has not observed sufficient data to assess these issues
and their association with the r-correlation failure for a PEMS.
Consequently, instead of permanently waiving the test, the com-
mission has chosen an approach to allow a temporary waiver of
the requirement, but with continued collection of additional data
to reassess the r-correlation.
With addition information, the commission anticipates a better
assessment of the r- correlation to identify whether the test in-
dicates the inability of the PEMS to properly correlate and track
with reference method data, whether it fails in certain instances
and is an inappropriate statistical test, or whether there are cer-
tain and/or specific instances or conditions whereby it is an un-
reliable statistic for proper monitor performance. A permanent
waiver of the r-correlation prevents collection of additional infor-
mation to address this statistical test issue.
BP and TCC stated that the waiver of the correlation analysis
should be permanent. BP and TCC stated that the require-
ment to retest for the correlation analysis if emissions increase
by more than 30% during a subsequent reference method test
ignores the effect of ambient conditions (i.e., temperature and
humidity) on emissions. BP and TCC further stated that even
when the absolute level of emissions has changed, the ability
of the source to vary the pollutant concentration during a sub-
sequent test will not change. BP and TCC also stated that the
commission should grant a permanent waiver of the correlation
analysis when the data are shown to be autocorrelated. BP and
TCC stated that a retest will almost certainly yield the same re-
sults which caused the first and subsequent failures, and that the
cost of statistical testing, which TCC estimated to be $15,000
- $35,000 per fired source per test, is not justified once it has
been shown that the correlation analysis is not a valid test for
that source.

The commission believes that changes resulting in an increase
of emissions may impact the model, and therefore believes that
a repeat of the r-correlation is warranted.
Pavilion stated that if a NOx CEMS or PEMS passes the alterna-
tive RATA requirement, then only an annual RATA test should be
required, but at the higher RATA requirement of six ppmv (dry) or
equivalent. By equivalent, Pavilion stated that it referred to ad-
justing the six ppmv (dry) requirement to a lb/MMBtu value using
the average O2 and F-Factor during the testing for boilers and fur-
naces or to a ppmv (dry) at 15% O2 level for turbines using just
the average O2.
The commission does not support an alternative RATA require-
ment of six ppmv, since most new units are subject to NOx emis-
sion specifications well below ten ppmv. Therefore, the commis-
sion has provided relief for units subject to low emission stan-
dards by providing an alternative relative accuracy of ± 2.0 ppmv
from the reference method value. The commission did not spec-
ify the time frame, whether six or 12 months, for the next RATA
test in the proposed rule, but believes that a monitor which relies
on the alternative RATA criteria based on ± 2.0 ppmv from the
reference method mean value should be subject to an annual
RATA frequency and provides that clarification.
Pavilion recommended that "5, 7.5, and 10 minute data aver-
ages" be allowed for the statistical tests to better correspond
with the RATA test timeframe, to reduce the cost to owners (and
significantly reduce the cost incurred for operating at other than
optimal rates), and to allow the initial tests to be conducted in
one day, also reducing costs. Pavilion stated that the RATA test
takes 21 minutes per test (three seven-minute data points) and
that with nine test runs, calibration takes about 4.5 hours. Pavil-
ion stated that the corresponding statistical tests required of a
PEMS currently takes a minimum of 7.5 hours (30 15-minute
data points). Pavilion stated that the proposed requirements
would result in a 2.5 to 5.0 hour long statistical test and the ability
to complete the test in one day, and that industry will save ap-
proximately $5,000 per statistical test since the test will be able
to be completed in one or two days. Pavilion further stated that
the one concern with reducing the test run duration is ensuring
that the PEMS and reference method data reflect the same time
period. Pavilion stated that the PEMS owner and the testing firm,
with assistance from the PEMS vendor, verify that the timing is
correct prior to the start of each test, and therefore this concern
is moot.
In 40 CFR Part 75, the EPA required a one-day period for each
data set used to satisfy the statistics requirements. In the initial
rule, the commission reduced this one-day time period down to
periods of 15, 20, or 60 minutes each and requires 30 periods
per test condition and three test conditions. The commission be-
lieves any periods of less than 15 minutes may be too short to
provide valid meaningful comparative data for the PEMS statis-
tical tests.
GHASP supported the proposed ammonia monitoring require-
ments for units in HGA which inject urea or ammonia into the
exhaust stream for NOx control. TCC stated that ammonia an-
alyzer technology is unreliable and difficult to maintain, while
Pavilion stated that ammonia monitoring is not proven technol-
ogy and should not be required. Pavilion stated that EPA has
only a conditional test method for ammonia, no ammonia moni-
toring performance specification test requirements, no ammonia
monitoring RATA requirements, and no ongoing ammonia quality
assurance/quality control (QA/QC) requirements. Pavilion fur-
ther stated that no portable ammonia CEM-type test method is
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available for determining ammonia emissions. As an alternative,
Pavilion suggested that an ammonia test be required at least an-
nually in conjunction with the annual CEMS or PEMS RATA test.
Reliant likewise suggested that annual stack testing be listed as
an acceptable method to demonstrate compliance with the am-
monia emission limit and stated that this method is currently ac-
cepted practice for units with SCR in several states. TCC com-
mented on the availability of other methods to monitor ammonia
emissions in §117.114(a)(4)(C) and §117.214(a)(1)(D)(iii) and
stated that the commission should provide alternatives to con-
tinuous ammonia monitoring. TCC suggested consideration of
EPA-approved methods or a program based on periodic Draeger
tube analysis plus annual stack compliance testing, and stated
that similar Draeger tube sampling is used in NOx RACT refer-
ence method testing. Dow suggested modifying the ammonia
slip limit of §117.206(e)(2)(A) to include an alternative to continu-
ous emission monitoring for ammonia as follows: "Each station-
ary source which is not equipped with a continuous emissions
monitoring system or predictive emissions monitoring system for
ammonia shall be checked for proper operation at least monthly
by stain tube. Stain tube indicators specifically designed to mea-
sure ammonia shall be acceptable provided that three sets of
concentration measurements are made and averaged."
Sections 117.114(a)(4) and 117.214(a)(1)(D) provide the avail-
ability of a variety of methods to monitor ammonia emissions.
The need to minimize ammonia increases will occur when the
emissions start, which will be over the next several years. EPA
may never promulgate an ammonia monitoring performance
specification test. The commission believes that ammonia
monitoring technology is available to implement continuous
monitoring. True understanding of the NOx control and resultant
emissions can only come from a continuous monitor approach,
and therefore, an annual test as suggested by Pavilion and
Reliant is not appropriate. However, to address the technical
concerns about ammonia monitoring, the commission has
revised §117.114(a)(4) and §117.214(a)(1)(D) to include an
alternative of weekly ammonia sampling using stain tubes which
ensures that the emissions are being addressed.
TCC commented on the equation to calculate ammonia emis-
sions in §117.114(a)(4)(A) and §117.214(a)(1)(D)(i) by material
balance and stated that variable d, the correction factor, is in
the wrong place in the equation. TCC stated that the equation
should be revised to read: ammonia parts per million by volume
(ppmv) at reference oxygen = (a/b)(106) - (c)(d). TCC stated that
this will directly adjust the amount of NOx reduced to account for
the NO/NO2 ratio of that source.
The commission agrees and has revised the equation in
§117.114(a)(4)(A) and §117.214(a)(1)(D)(i) accordingly.
TCC commented that the rule proposal preamble stated that this
mass balance method uses "process parameters routinely mon-
itored in SCR systems." TCC stated that inlet NOx analyzers are
not typically installed in single fuel systems and therefore would
be an additional expense, and that the commission should al-
low a calculated inlet NOx value. Reliant expressed concern
about difficulties in accurately measuring or calculating flue gas
flow in multiple parallel ducts, especially in large, multiple-duct
EGFs. Reliant stated that the mass balance method is appropri-
ate for installation on new gas turbines on which ducts are rel-
atively small, where compliance-type monitors can be installed
and maintained at the SCR inlets, operating levels are relatively
constant, and flow is well developed. Reliant further stated that
many existing units have inlet NOx monitors installed as process

control devices, not for emission compliance purposes, and that
existing process control inlet NOx monitors may not be suitable
for compliance monitoring because some cannot be calibrated.
Reliant recommended that annual stack testing not be used as
a calibration method for a compliance method which it believed
may only be suitable for limited applications. Reliant also com-
mented on §117.114(a)(4)(B) and §117.214(a)(1)(D)(ii), which
establish a method for determining ammonia emissions through
oxidation of ammonia to NO. Reliant expressed the belief that
dedicated equipment is needed to effectively address ammonia
measurements, and that implementation of this method would
require the purchase of an additional analyzer, ammonia con-
verter, and sample line equipment for each affected unit.
There are multiple options for ammonia monitoring. Reliant’s
opinion is shared by some, but not all, vendors. The rule provides
other options, including the option of weekly ammonia sampling.
This option allows the utilities to evaluate the continuous moni-
toring options more fully.
MISCELLANEOUS RULE LANGUAGE COMMENTS
The commission made several minor changes for which no
comments were received. Specifically, it has come to the
commission’s attention that the title of the division, Utility
Electric Generation in East and Central Texas, is missing in the
relettered §117.131(a) and in §117.141(b). The commission
has corrected these omissions. The commission also replaced
the phrase "pursuant to" in §117.105(k)(1) with "in accordance
with" for consistency with the agency’s style guidelines. In
addition, the commission revised the totalizing fuel flow meter
and recordkeeping requirements of §117.479(a)(1) and (g) to
include references to §117.473(b). These revisions are neces-
sary for the owner or operator of boilers and process heaters
claimed exempt under §117.473(b) to be able to demonstrate
compliance with the annual heat input limits.
GHASP expressed general support for various proposed
changes that improve technical accuracy, eliminate loopholes.
The commission appreciates the support.
GHASP, Kaneka, and TxOGA supported the proposed changes
to the "prohibition of circumvention" language in §117.206(h)(3).
Kaneka stated that the revised language will allow the regulated
community the flexibility to redirect chemical-bound nitrogen gas
streams to non-ESAD pollution control devices. Kaneka stated
that the environment will not suffer because NOx allowances will
be deducted equally for NOx emissions from the non-ESAD pol-
lution control devices.
The commission appreciates the support.
TIP commented on §117.206(h)(3), which is meant to prevent
the shifting of emissions from units with ESADs to non-ESAD
units, and expressed concern that the language is too broadly
worded. TIP stated that the language, as proposed, would apply
to any emission increases at non-ESAD units that are in any way
connected to a change at an ESAD unit. TIP gave the example
of an increase in production at an ESAD unit which results in
more waste gas being sent to a flare (a non-ESAD unit) and
stated that the proposed language would require that allowances
to the ESAD unit be reduced. TIP suggested language which
would narrow this requirement to situations in which emissions
are actually redirected to a non-ESAD unit.
The commission has not revised the rules in response to this
comment. The commission does not intend to cap emissions on
non-ESAD units. The intent of §117.206(h)(3) is to prevent the
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shifting of emissions from units subject to an ESAD to non-ESAD
units for the purpose of generating a reduction and creating ex-
cess allowance under the mass emissions cap and trade pro-
gram. For example, a boiler subject to the cap and trade program
is fueled by natural gas and a waste stream. After December
31, 2000, the waste stream is routed to a flare and the boiler is
then fueled only by natural gas. Due to the cleaner fuel burned
by the boiler, its NOx emissions decrease. Conversely, the NOx

emissions from the flare increase due solely to the increase in
throughput from flaring the waste stream. In this scenario, al-
lowances would be deducted from the boiler’s allocation equiva-
lent to the direct NOx increase at the flare.
GHASP supported the proposed new §117.206(h)(4) and
§117.475(g) which specify that a source which met the defi-
nition of major source on December 31, 2000 shall always be
classified as a major source for purposes of Chapter 117. Dow
suggested that sources which are derated through enforceable
limits to emissions less than 25 tpy should not be classified as
major sources.
The commission disagrees with Dow. The proposed new
§117.206(h)(4) and §117.475(g) are necessary to close a
potential loophole for certain major sources. Currently, if a major
source in HGA consists primarily of units which are not subject
to an ESAD, includes one or more units for which an ESAD
has been established, but is not subject to the mass emissions
cap and trade program of Chapter 101, Subchapter H, Division
3, because the cumulative design capacity to emit of the units
subject to ESADs is less than ten tpy, it could be interpreted
that this major NOx emission source would not be required to
make any emission reductions. It was never the commission’s
intention to exempt major NOx emission sources which have a
limited amount of affected units from reducing NOx emissions.
The change will ensure that such sources are subject to the
same ESADs and the same emission reduction requirements
as other major sources.
Shrader stated that operating a diesel engine without it being
under load increases the NOx emissions and also shortens the
engine life by about 50%. Shrader suggested that §117.206(i)
and §117.478(c) specify that engine operation for maintenance
must be done under load.
NOx formation is primarily dependent on the temperature at
which combustion occurs in the engine, with lower temperatures
resulting in less NOx formation. Consequently, diesel engine
manufacturers have moved to aftercooling the intake air. With
an unloaded engine, the combustion temperatures will be lower
and the NOx formation also lower. While the brake-specific NOx

(grams of NOx produced per hour divided by the engine output
in brake horsepower) may be higher when operating in an
unloaded condition due to the much lower output of the engine,
the engine’s total NOx output (grams per hour) will be lower than
in a loaded condition.
Diesel engines have fuel injection in the form of injectors that me-
ter in a specified amount of fuel into the cylinder based on the
engine load. A governor strives to keep the engine at constant
speed (revolutions per minute (RPM)) under all loads. As the
load increases, more fuel is required to keep the engine at con-
stant speed due to the counter-electromotive force of the gener-
ator (counter-torque put on the engine by the generator). As a
result, at low loads very little fuel is needed to keep the engine
speed constant. Less combustive energy, and thus lower com-
bustion temperatures, result from low fuel rates at low load, and

therefore total NOx formation is reduced. Diesel engine manu-
facturers do not endorse the operation of engines with no load
as this can cause maintenance issues and shorter engine life.
There is no rule-of-thumb that quantifies the life expectancy re-
duction for an engine that is operated unloaded. However, the
potential for reduced engine life provides strong motivation for an
owner or operator to perform each operation of a diesel engine
for maintenance in a loaded condition. The commission made
no change in response to the comment.
Shrader suggested that low-sulfur diesel fuel be required for sta-
tionary diesel back-up generators.
The requirements of 30 TAC Chapter 114, Subchapter H,
Division 2, concerning Low Emission Diesel, include low-sulfur
diesel fuel for motor vehicles and non-road equipment in 95
attainment counties in the eastern half of Texas as well as in the
BPA, DFW, and HGA ozone nonattainment areas. Stationary
diesel engines meet the definition of non-road equipment as
defined in 30 TAC §114.6, concerning Low Emission Fuel
Definitions, and therefore the fuels used in these engines are
subject to the low-sulfur diesel requirements of 30 TAC Chapter
114, Subchapter H, Division 2.
Shrader suggested specifying EPA, or California Air Resources
Board (CARB), or both for compliance to meet the stationary
diesel engine testing requirements for stationary diesel back-up
generators.
There are no CARB emission standards that apply to stationary
diesel engines in Texas. However, stationary diesel engines
claimed exempt under §117.203(a)(12) or §117.473(a)(2)(I) are
required to meet the EPA non-road engine standards listed in
40 CFR §89.112(a), Table 1. Detailed information about these
standards can be found at: http://www.epa.gov/fedrgstr/EPA-
AIR/1998/October/Day-23/a24836.htm and http://www.ac-
cess.gpo.gov/nara/cfr/waisidx_01/40cfr89_01.html. The
Chapter 117 testing requirements are given in §117.214(b) and
§117.479(e).
Shrader stated that because the EPA has established the non-
road diesel engine standards based on engine horsepower pro-
duced by the engine, and year of manufacture, it will be impor-
tant for field investigators to be able to identify this information.
Shrader suggested the posting of emission certificates adjacent
to engines or, if installed outside, within engine enclosures for
stationary diesel engines. Shrader stated that these certificates
can be obtained from the manufacturer, and that the engine se-
ries number, serial number, year of manufacture, compliance
codes, EPA tier number rating, etc. could be easily added to the
certificate, and the paper certificate could be laminated to pro-
tection it. Shrader stated that these certificates should be tied
back to the permanent identification stampings on the engines
to prevent counterfeiting.
No changes were proposed to the stationary diesel engine
recordkeeping requirements of §117.219(f)(3) and (10) or
§117.479(h) and (j). However, the commission agrees that
because different requirements apply depending on the horse-
power rating, model year, and date of installation, modification,
reconstruction, or relocation, it is important for owners and
operators of stationary diesel engines to document compliance
by maintaining the appropriate information, including the docu-
mentation recommended by the commenter. The commenter’s
suggestions would make determination of compliance easier for
field investigators, and the commission encourages owners and
operators to follow these suggestions. The commission may
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consider incorporating the commenter’s suggestions in future
rulemaking.
GHASP supported the proposed §117.207(j), while BP and TCC
stated that "a unit" should be changed to "units" to clarify that
when the total allocation under the HGA mass emissions cap
becomes less than the total allocation under the plant-wide emis-
sion specifications, the entire plant-wide emission specifications
no longer apply.
The commission agrees with BP and TCC and made the
suggested revision to §117.207(j). In addition, the commis-
sion made corresponding clarifications in §117.107(e) and
§117.223(l) and corrected "system cap" to "source cap" in
§117.223(l).
No comments were received on the proposed revisions to
§117.321 and §117.421. However, it has come to the commis-
sion’s attention that the references to §50.39 should be deleted
because this section only applies to any application that is
declared administratively complete before September 1, 1999.
The references to §50.139, which applies to any application
that is declared administratively complete on or after September
1, 1999, are appropriate and have been retained. In addition,
the commission has replaced the reference to an appeal to
the commission with a reference to filing a motion to overturn
the executive director’s decision. Finally, the commission has
deleted redundant references to written notification.
SYSTEM CAP
Sierra-Houston opposed the proposed deletion of the interme-
diate compliance dates in the system cap compliance schedule
for non-utility EGFs in §117.520(c)(2)(B)(iii), while GHASP sup-
ported the proposed revision to §117.520(c)(2)(B)(iii). GHASP
agreed that this may be an unnecessarily complicated schedule
and agreed that the commission should endeavor to allow the
affected industries more options for planning and implementing
incremental reductions in emissions. GHASP agreed that the
proposed revision to §117.520(c)(2)(B)(iii) would not affect the
March 31, 2007 final compliance date nor would it increase final
emission rates, and would still achieve the final emission reduc-
tions as required by the SIP, while Sierra-Houston believed that
the proposed revision would delay emission reductions. GHASP
requested that the commission estimate whether the deletion
of intermediate compliance dates could lead to a significant in-
crease in NOx emissions that would otherwise occur in the in-
termediate years, where significant refers to a level of additional
NOx emissions that the commission has determined may be sig-
nificant in affecting the number of days on which ozone levels
could be expected to exceed federal standards. GHASP stated
that if the commission finds that such a significant increase could
occur, it recommended that the commission simplify the sched-
ule but retain at least one intermediate compliance date.
The same SIP reductions will still occur on the phased-in sched-
ule established in the mass emissions cap and trade program
of Chapter 101, Subchapter H, Division 3. However, the revision
will give the regulated community the flexibility to broadly choose
which units are controlled to meet the applicable stepdown in al-
lowances each year, rather than being mandated to make EGF
reductions on a specific schedule.
EXEMPTIONS
NASA commented that §117.203(a)(6)(D) exempts engines that
are operated exclusively in emergency situations, except that op-
eration for testing or maintenance purposes is allowed for up to

52 hours per year, based on a 12-month average. NASA noted
that the definition of emergency situation in §117.10 excludes op-
eration for training purposes or other foreseeable events and ex-
pressed concern that §117.203(a)(6)(D) allow operation for train-
ing purposes.
As NASA noted, §117.203(a)(6)(D) provides an exemption for
engines that are operated exclusively in emergency situations,
with operation for testing or maintenance purposes allowed up to
52 hours per year, based on a 12-month average. The appropri-
ate exemption for engines placed into service before October 1,
2001 which operate minimally, but not exclusively in emergency
situations, is found in §117.203(a)(11). This exemption limits op-
eration to less than 100 hours per year, based on a 12-month
average, and would allow for some, albeit limited, operation for
foreseeable events such as training.
As described earlier in this preamble, the existing definition of
emergency situation was, as the term implies, developed to de-
fine emergency situations. It was not intended to include sched-
uled outages, or operation for training, testing, or maintenance
purposes. If a blanket exclusion for these activities were allowed,
then extensive operation of high-emitting diesel engines could
occur, and the resulting emissions would not be limited in any
meaningful way. The commission’s intention is that engines with
more than de minimis operations do not qualify for one of the ex-
emptions under §117.203(a)(6), (11), or (12), but instead would
be subject to the ESADs under §117.206(c)(9)(D) in conjunction
with the mass emissions cap and trade program of Chapter 101,
Subchapter H, Division 3.
Dow and GHASP supported the new §117.206(i)(3) and
§117.478(c)(3), which add seasonal exclusions for emergency
response training diesel firewater pumps from the engine testing
or maintenance time-of-day operating restrictions.
The commission appreciates the support.
COMPLIANCE SCHEDULE
AECT and TXU supported the proposed revisions to
§117.512(a)(A) which address the initial compliance year
period.
The commission appreciates the support.
AECT, CPS, and TXU commented on the compliance schedule
for the proposed CO limit for electric utilities in east and cen-
tral Texas. AECT and TXU stated that the NOx limits for elec-
tric utilities in east and central Texas became effective on May
5, 2000, with a compliance date of May 1, 2003, and that com-
panies subject to these limits are currently installing combustion
controls designed to achieve the required NOx reductions. AECT
and TXU stated that based on the analysis of currently available
monitoring data, the 400 ppmv CO limit is generally achievable
(with 24-hour averaging) for all gas-fired units in east and central
Texas. TXU commented that it has demonstrated its ability to
achieve this limit for its gas-fired units in DFW. AECT and TXU
stated that similar monitoring data for NOx and CO emissions on
coal-fired units show varying CO emission rates, and that adding
a CO limit with a May 1, 2003 compliance date will not allow
enough time for coal-fired units to comply.
While EGFs owned by electric utilities which are subject to the
cost-recovery provisions of TUC, §39.263(b), have a compliance
date of May 1, 2003, other units have a compliance date of May
1, 2005. Nevertheless, the commenters are correct that the ini-
tial compliance date for some units is May 1, 2003. Because the
commission has deleted the CO limit, the commenters’ concerns
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are moot. However, in order to allow sufficient time for EGFs to
comply with the ammonia limits (or, if needed, pursue an alterna-
tive case-specific ammonia emission limit under §115.151), the
commission has added a new §117.512(1)(C) to establish a May
1, 2005 compliance date for electric utilities in east and central
Texas to meet the ammonia limit of §117.135(2).
Reliant stated that more time is needed to install and to operate
continuous ammonia emissions measurement systems upon
completion of flue gas cleanup retrofits because ammonia
monitoring is a less-established monitoring technology. Re-
liant recommended that the monitoring deadline provisions in
§117.510(c)(2)(A)(i) and §117.520(c)(2)(A)(i) should not apply
to the installation of ammonia monitors, but that instead these
rules should be revised to allow regulated facilities to demon-
strate compliance with the ammonia monitoring requirements
through annual ammonia stack testing until at least March 31,
2005.
The commission agrees and has revised §§117.510(c)(2)(A)(i),
117.520(c)(2)(A)(i), and 117.534(1)(A) and (2)(A) accordingly.
No comments were received on §117.520(c)(2)(A)(ii), which
specifies that the owner or operator must submit the results
of either a stack test or the CEMS or PEMS performance
evaluation and quality assurance procedures within 60 days
after startup of a unit following installation of NOx controls. The
intent in §117.520(c)(2)(A)(i) is that a unit which is controlled
with flue gas clean-up (e.g., SCR) must have its CEMS or
PEMS certified within 60 days after startup of the unit with flue
gas clean-up. For units with combustion modifications only,
made before March 31, 2005, the intent is that the CEMS or
PEMS installation could be deferred until March 31, 2005,
although the performance evaluation and quality assurance
procedures still must be submitted by that date. It has come
to the commission’s attention that the reference to §117.211
in §117.520(c)(2)(A)(ii)(I) would require the CEMS or PEMS to
be operational before stack testing, due to the requirements
of §117.211(c). Because this is not what the commission
intended for units in HGA for which CEMS or PEMS installation
is deferred until March 31, 2005, the commission has revised
§117.520(c)(2)(A)(ii)(I) to clarify the commission’s intent and
eliminate the inconsistency described in the previous sentence.
In addition, the commission has revised §117.520(c)(2)(A)(ii)(II)
to clarify that if the monitoring system installation is deferred
until March 31, 2005, the performance evaluation and qual-
ity assurance procedures still must be submitted by that
date. The commission has made corresponding revisions to
§117.534(1)(B)(i) and (2)(B)(i) to clarify the commission’s intent
that the requirement in §117.479(e)(6) for CEMS or PEMS to be
operational before stack testing does not apply to a stack test
conducted before March 31, 2005 on a unit not equipped with
CEMS or PEMS for which CEMS or PEMS must be installed
no later than March 31, 2005. In addition, the commission
has made corresponding revisions to §117.534(1)(B)(ii) and
(2)(B)(ii) to clarify that if the monitoring system installation is
deferred until March 31, 2005, the CEMS or PEMS performance
evaluation and quality assurance procedures still must be
submitted by that date.
Dow commented on the revision to the system cap compliance
schedule for non-utility EGFs in §117.520(c)(2)(B)(iii) which
would delete the intermediate compliance dates and stated that
the current §117.520(c)(2)(B)(iii)(I) - (IV) still appeared to be in
the proposed revisions to §117.520(c)(2)(B)(iii).

The current §117.520(c)(2)(B)(iii)(I) - (IV) appears in the pro-
posal but is bracketed to indicate that this language is proposed
for deletion.
GHASP commented on §117.520(c)(2)(B)(iii) and agreed that
this schedule may be unnecessarily complicated and that the
commission should allow the affected industries more options for
planning and implementing incremental reductions in emissions.
GHASP agreed that the proposed amendment would not affect
the March 31, 2007 final compliance date nor would it increase
final emission rates, and would still achieve the final emission
reductions as required by the SIP.
Although the schedulemay have been complicated, the revisions
give the regulated community the flexibility to broadly choose
which units are controlled to meet the stepdown in allowances
each year, rather than being mandated to make reductions on a
specific schedule.
GHASP requested that the commission also estimate
whether the deletion of intermediate compliance dates in
§117.520(c)(2)(B)(iii) could lead to a significant increase in NOx

emissions that would otherwise occur in the intermediate years,
where significant refers to a level of additional NOx emissions
that the commission has determined may be significant in
affecting the number of days on which ozone levels could be
expected to exceed federal standards. GHASP recommended
that if the commission finds that such a significant increase
could occur, the schedule should be simplified but retain at least
one intermediate compliance date.
There is no reason to believe that additional NOx emissions
would occur upon deletion of the intermediate compliance dates
in §117.520(c)(2)(B)(iii) because, as currently written, these
intermediate compliance dates are not expected to result in
reductions beyond those that will occur regardless, due to the
reduction in allowances under the mass emissions cap and
trade program of Chapter 101, Subchapter H, Division 3. In
other words, the same SIP reductions will still occur on the
phased-in schedule established in the mass emissions cap and
trade program. However, the revision will give the regulated
community the flexibility to broadly choose which units are
controlled to meet the stepdown in allowances each year, rather
than being mandated to make EGF reductions on a specific
schedule.
AES stated that it has only a single unit which is subject to the
HGA ESADs, and therefore the phased-in NOx reductions re-
quired by the SIP do not provide AES much opportunity to inves-
tigate emerging NOx control technologies, particularly compared
to sites with multiple units subject to the ESADs.
Amajor source with a single unit, or a small number of units, does
not necessarily have to install controls to achieve all of the tar-
get emission reductions by the first compliance date. The owner
or operator of each affected source is free to choose the control
technology which best addresses the circumstances of the af-
fected sources, obtain additional allowances from another facil-
ity’s surplus allowances, or a combination of the two approaches.
The owner or operator might choose to make Tier I combustion
modifications sufficient to achieve the initial rate-of- progress re-
ductions in order to delay the capital expenditure for Tier II con-
trols until a later date. Alternatively, the owner or operator might
choose to implement the emission reduction projects ahead of
schedule in order to be able to sell the surplus allowances. There
is an infinite number of permutations. Ultimately, each owner or
operator will make a business decision believed to represent the
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best choice for each unique situation. The compliance sched-
ule requires the final reductions by March 31, 2007, which will
allow additional incorporation of emerging technologies, reduce
labor and material availability concerns, and concurrently reduce
costs.
COST
Greater Houston Partnership stated that "a previous study by the
Universities of Houston and Chicago concluded that this last in-
crement (10%) of NOx controls {i.e., the difference between the
ESADs as adopted on December 6, 2000 and the BCCA-AG’s
alternate ESADs} has significant negative impacts on the re-
gion’s economy." BCCA-AG and Lyondell stated that implemen-
tation of the alternate ESADs will require several billion of dollars
in new and retrofit combustion and post-combustion controls,
and that these controls will place a significant burden on Hous-
ton’s economy, as increasingly scarce capital and operating ex-
penses will be devoted to NOx controls rather than to job-creating
newmanufacturing technologies and productivity improvements.
BCCA-AG and Lyondell asserted that the current ESADs are not
economically reasonable for many sources and, on the whole,
will have the effect of significantly retarding economic growth in
HGA. (Emphasis added.) BCCA-AG and Lyondell asserted that
their position is supported by the BCCA’s September 25, 2000
comments filed by BCCA and other commenters and the testi-
mony of Smith, Deason, and McAngus in the temporary injunc-
tion hearing held before Judge Margaret Cooper, Travis County
District Court, Texas, on May 14 - 18, 2001. BCCA-AG and
Lyondell referenced the January 2001 version of Cleaning Up
Houston’s Act: An Economic Evaluation of Alternative Strate-
gies. BCCA-AG and Lyondell stated that the adoption of the
alternate ESADs will significantly lessen the adverse economic
impact of the NOx point source rules and that by 2010, these pro-
posed rule changes will help reduce the economic burden of the
SIP by over $2 billion annually, preserve $850 million annually in
tax revenue and save 65,000 jobs.
It appears that Greater Houston Partnership is referring to
an economic analysis report, Cleaning Up Houston’s Act:
An Economic Evaluation of Alternative Strategies (December
2000) and/or a January 2001 updated version of this report,
both of which were commissioned by BCCA and authored by
Dr. Barton Smith (Smith) and Dr. George Tolley (Tolley). The
commission’s detailed discussion of the numerous flaws in
the Smith/Tolley study is found in the October 12, 2001 issue
of the Texas Register (26 TexReg 8150). Notably, according
to an article in the Houston Chronicle on May 2, 2002, Smith
said that Houston’s economic growth will be more robust than
those of the United States or Texas beginning after mid-2003,
which directly contradicts his sworn testimony in the May 2002
temporary injunction hearing in which he stated that one of the
most significant impacts of the attainment demonstration SIP on
the Houston economy will be the inability of the petrochemical
and refining industries to grow. The commission further notes
that the time period for which Smith predicts that Houston’s
economic growth will be more robust than those of the United
States or Texas (i.e., after mid-2003) occurs shortly after the
NOx reductions required of electric utilities on April 1, 2003 and
coincides with the period immediately preceding the next round
of reductions, when electric utilities and non-utility sources will
be in the midst of implementing numerous control projects to
achieve the NOx reductions required on April 1, 2004.

The commission notes that BCCA-AG and Lyondell both expect
continued economic growth in HGA, even with the imple-
mentation of the current ESADs. In addition, BCCA-AG and
Lyondell did not present information to document their claim that
implementation of the alternate ESADs and HRVOC rules will
save "$2 billion annually, preserve $850 million annually in tax
revenue and save 65,000 jobs." However, the commission notes
that BCCA-AG is a subset of BCCA, which in turn is a subset of
the Greater Houston Partnership. The commission further notes
that in Greater Houston Partnership’s application to the Texas
General Land Office for Coastal Impact Assistance Program
funding for the "Ozone Science and Modeling Research Project"
to "more accurately calibrate the ozone air model" in HGA (avail-
able at http://www.glo.state.tx.us/coastal/ciap/pdf/state/Ozone-
Science-checklist.pdf), Greater Houston Partnership stated that
the current HGA SIP "would cost the region $13 billion and
would curtail growth in key economic sectors." Greater Houston
Partnership also stated in this application that "more accurate
controls developed using a recalibrated model for the HGA
will reduce the economic burden to the region by $9.15 billion
and, in the process, create additional annual tax revenues of
$521 million and significantly reduce expected job loss in the
region." However, in its September 25, 2000 written comments
on the proposed HGA SIP, BCCA estimated the entire cost
for the then-proposed ESADs to be $5 to $6 billion. Although
BCCA stated that this estimate did not include "extraordinary
costs such a plot spacing limitations, new infrastructure, or
significant combustion unit rebuilding," it is interesting to note
that Greater Houston Partnership’s claims of cost savings from
the difference between implementation of the ESADs and the
alternate ESADs appear to be greater than the cost estimated
by its subgroup, BCCA, for implementation of the December
2000 ESADs in their entirety.
AECT and TXU commented on the statement in the rule proposal
preamble that "there are no costs associated with the proposed
new CO emission limits" for EGFs in east and central Texas be-
cause "the commission expects that the units are already meet-
ing the proposed limits or, if retrofitted with NOx controls in the
future, will be able to meet the proposed limits without additional
modifications." AECT and TXU stated that most coal-fired units
are not currently meeting the proposed CO limit, whether before
or after the NOx modifications. TXU stated that the boiler man-
ufacturer for its lone wall-fired coal boiler estimates that it will
cost $10 million in equipment and construction costs (exclud-
ing replacement power costs during construction) to re- engi-
neer the boiler to potentially achieve the required NOx limit while
also meeting the proposed CO limit. AECT and TXU stated that
while they do not have cost estimates for other units, they expect
costs similar costs to the $10million estimate. TXU further stated
that for its eight tangentially-fired coal boilers, new fans, fan mo-
tors, electrical switch gear, auxiliary transformers, fuel piping and
burner modifications, and other modifications, may be required
to meet the proposed CO limit and that these modifications are
expected to cost in the range of $10 to $20 million for each boiler.
TXU and AECT did not submit documentation of their cost es-
timates. The intent of the proposed CO limit is to implement
best engineering practices toward the minimization of CO, not
expensive capital items such as new fans. Boiler tuning, or mea-
sures which offer paybacks in efficiency, such as neural network
control, would be the options which would have to implemented
before the alternative emission limit would be granted. Because
the commission has deleted the CO limit, as described earlier in
this preamble, there will be no compliance costs.
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CPS stated that there is currently only a one-time CO testing
requirement for EGFs in east and central Texas, and stated that
as a result CPS will incur significant costs from installing and
operating CO monitors at its 13 affected units and/or conducting
stack testing once a year and sampling for CO regularly.
As noted earlier in this preamble, the proposed
§117.143(b)(2)(A) specifies that CO sampling is to be
conducted whenever either of the following occur: 1) NOx

emissions are sampled with a portable analyzer; or 2) NOx

emissions measured by CEMS or predicted by PEMS are
lower than levels for which CO emissions data was previously
gathered. Therefore, CO tests would only be required when
NOx tests are being done anyway. Because the commission
revised §117.143(b)(2)(A) such that CO monitoring is no longer
required, there will be no compliance costs.
Louisiana-Pacific stated that the economic viability of its Cleve-
land plywood manufacturing and sawmill complex is threatened
by both the existing wood-fired boiler ESAD in §117.206(c)(5) of
0.046 lb NOx/MMBtu and the proposed revision of this ESAD to
0.060 lb NOx/MMBtu. Louisiana-Pacific reviewed possible con-
trols for its wood-fired boiler and estimated that the highest cost,
that of SCR, would include an initial capital cost of $6 million (in-
cluding an ESP), an annual operating cost of about $1.1 million,
and a cost-effectiveness of $11,300 per ton of NOx removed.
The maximum estimated cost per ton of NOx removed which
Louisiana- Pacific reported is less than that estimated by the
commission for other categories of equipment in HGA. Other
SIP revisions for ozone nonattainment areas have included con-
trol measures with costs over $10,000 per ton. One company’s
costs to comply with a SIP rule in DFW were reported to be
around $33,000 per ton while the company was in Chapter 11
bankruptcy. In summary, the cost per ton of NOx removed which
Louisiana-Pacific estimated is similar to or less than that of other
HGA sources.
In addition, the commission has included flexibility to the ex-
tent possible while still achieving the emission reduction goals.
Specifically, under the mass emissions cap and trade program,
the agency will allocate to a source a number of allowances (NOx

emissions in tons) which a source would be allowed to emit dur-
ing the calendar year. The source is not allowed to exceed this
number of allowances granted unless they obtain additional al-
lowances from another facility’s surplus allowances. Allowance
trading should provide flexibility and potential cost savings in
planning and determining the most economical mix of the appli-
cation of emission control technology with the purchase of other
facility’s surplus allowances to meet emission reduction require-
ments. The mix of control technologies can be greater because
the owner can manage activity levels of equipment and place
higher levels of control on high utilization units and less controls
on less utilized units. In addition, the mass emissions cap and
trade program is expected to encourage innovations and devel-
opment of emerging technology because reductions achieved by
controlling emissions to below the ESADs can be sold. In short,
there is an incentive to do better than the level specified by the
ESADs.
The mass emissions cap and trade program will also allow
sources flexibility in planning the order of emission reduction
projects which will best address design and implementation
timing issues and result in the most cost-effective approach to
achieving emission reductions. For simplicity in the rule proposal
preamble, the costs of emission reductions were analyzed on
a unit- by-unit basis. Thus, the potential for "over-compliance"

for certain units in cases where it may be more cost-effective
was not captured in the analysis. A subcommittee of OTAG
has analyzed market-based emission trading options, such
as the mass emissions cap and trade program, estimating
potential savings of as much as 50%, compared to the costs
of unit-by-unit compliance. Consequently, the commission
believes that, in practice, the mass emissions cap and trade
program will reduce the costs of compliance with the ESADs.
Louisiana-Pacific commented that if the proposed revision of the
existing wood-fired boiler ESAD in §117.206(c)(5) from 0.046 lb
NOx/MMBtu to 0.060 lb NOx/MMBtu is adopted and the company
is compelled at some future time to close its Cleveland plywood
manufacturing and sawmill complex, the "combined economic,
health and welfare effects of the plant closure would outweigh"
the effects of the emission reductions on ozone levels in HGA.
TCAA, §382.011, requires the commission to establish the level
of quality to be maintained in the state’s air and to control the
quality of the state’s air. The commission is required to "seek to
accomplish" this through the control of air contaminants by "prac-
tical and economically feasible methods." The level of quality of
the state’s air is measured by whether the air complies with the
NAAQS. According to 42 USC, §7409(b), national primary am-
bient air quality standards are standards which, in the judgment
of the administrator of the EPA, are requisite to protect the public
health. The criteria for setting the standard is protection of public
health, which includes an allowance for an adequate margin of
safety. The ESADs were developed in order for HGA to achieve
attainment with the ozone NAAQS, which is a health-based stan-
dard and not a cost-based standard.
Louisiana-Pacific did not provide detailed revenue and cost infor-
mation demonstrating, even with the use of the mass emissions
cap and trade program, that the choices to comply through the
use of retrofits, replacement and consolidation, and/or shutdown
of existing equipment will cause the rules to be economically in-
feasible. If cost analyses are conducted and production lines are
shut down on a limited scale, it could be viewed as the most ra-
tional solution to obtaining the goals of a cleaner environment
and maintaining an efficient marketplace.
It should also be noted that the commission proposed to re-
vise the existing wood-fired boiler ESAD in §117.206(c)(5) to a
less-stringent level. Thus, the proposed revision can only have
a positive economic effect on the company’s Cleveland plywood
manufacturing and sawmill complex because it will be required
to make fewer NOx emission reductions.
AES stated that compared to the use of SCR on similar coal-fired
units, the capital costs of SCR systems applied to its coke-fired
unit will be over 50% greater, and that annual costs (excluding
annualized capital costs) will be 67% greater in its coke-fired unit.
In the rule proposal preamble for the original HGA ESADs which
was published in the August 25, 2000, issue of the Texas Reg-
ister (25 TexReg 8275), the commission estimated the following
costs for various categories of equipment in terms of dollars per
ton of NOx reduced: 1,000 - 8,000, 4,500, 10,000, 4,000, 728,
2,525, 2,900, 3,800, 1,800, 2,000 - 4,500, 1,141, 2,705, 4,800,
3,000, 2,510, 5,700, 4,700, 4,800, 50 - 25,000, 1,000, 2,500,
and 13,000 - 75,000. The estimated cost for controlling emis-
sions from the AES coke-fired boiler was $728 per ton of NOx

reduced, or far less than every other equipment category except
the low end of the range given for the stationary internal combus-
tion engine category. Assuming that AES’s estimate of higher
SCR costs for controlling a coke-fired boiler (as compared to a
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coal-fired boiler) is accurate, the estimated cost for controlling
emissions from the AES coke-fired boiler would be on the order
of only $1,250 per ton of NOx reduced, or still far less expensive
than nearly all other categories of equipment in terms of dollars
per ton of NOx reduced. This result is not unexpected, given that
AES Deepwater’s coke-fired boiler is the sixth-largest stationary
NOx point source in the 1997 EI for HGA, exceeded only by one
gas-fired utility boiler and four coal-fired utility boilers. Simply
put, there is economy of scale which lowers the cost (in terms
of dollars per ton of NOx reduced) for units with higher uncon-
trolled emissions because more emissions are being controlled
for each dollar spent to reduce emissions.
TXI stated that SCR and SNCR are "economically unreasonable
for a small operation" like its Clodine LWA plant. TXI also stated
that low temperature oxidation technology for NOx control has an
operating cost that is proportional to the amount of NOx abated.
TXI estimated that the operating cost would be approximately
$6,000 per ton, or an annual operating cost of approximately
$800,000, which TXI asserted is prohibitive for an operation the
size of its LWA plant. TXI stated that it estimates the capital cost
to be almost $2,500 per ton on a $.12 per year capital recov-
ery basis, not including additional costs such as interconnection
of the system to the existing duct systems; concrete foundations
and structure for housing the ozone generator; electrical connec-
tions; oxygen-clean piping from the oxygen supply to the ozone
generator, and from the ozone generator to the injection point;
power and cooling water system makeup; oxygen storage and
supply; and operation and maintenance of the NOxreduction sys-
tem.
The estimated cost per ton of NOx removed which TXI reported
is less than that estimated by the commission for several other
categories of equipment in HGA, as described in the response
to the previous comment. Other SIP revisions for ozone nonat-
tainment areas have included control measures with costs over
$10,000 per ton. One company’s costs to comply with a SIP rule
in DFW were reported to be around $33,000 per ton while the
company was in Chapter 11 bankruptcy. In summary, the cost
per ton of NOx removed which TXI estimated is similar to or less
than that of other HGA sources. According to the low- temper-
ature oxidation vendor, their oxidation scrubbing cost estimates
range from $1,500 - $2,500 per ton, although some owners have
estimated $8,000 - $10,000 per ton. Cost evaluations from one
chemical plant are running at $8,000 - $10,000 per ton for SIP
compliance. Many sources are expected to have costs in this
range.
In addition, the commission has included flexibility to the ex-
tent possible while still achieving the emission reduction goals.
Specifically, under the mass emissions cap and trade program,
the agency will allocate to a source a number of allowances (NOx

emissions in tons) which a source would be allowed to emit dur-
ing the calendar year. The source is not allowed to exceed this
number of allowances granted unless they obtain additional al-
lowances from another facility’s surplus allowances. Allowance
trading should provide flexibility and potential cost savings in
planning and determining the most economical mix of the appli-
cation of emission control technology with the purchase of other
facility’s surplus allowances to meet emission reduction require-
ments. The mix of control technologies can be greater because
the owner can manage activity levels of equipment and place
higher levels of control on high utilization units and less controls
on less utilized units. In addition, the mass emissions cap and
trade program is expected to encourage innovations and devel-
opment of emerging technology because reductions achieved by

controlling emissions to below the ESADs can be sold. In short,
there is an incentive to do better than the level specified by the
ESADs.
The mass emissions cap and trade program will also allow
sources flexibility in planning the order of emission reduction
projects which will best address design and implementation
timing issues and result in the most cost-effective approach to
achieving emission reductions. For simplicity in the rule proposal
preamble, the costs of emission reductions were analyzed on
a unit- by-unit basis. Thus, the potential for "over-compliance"
for certain units in cases where it may be more cost effective
was not captured in the analysis. A subcommittee of OTAG
has analyzed market-based emission trading options, such
as the mass emissions cap and trade program, estimating
potential savings of as much as 50%, compared to the costs
of unit-by-unit compliance. Consequently, the commission
believes that, in practice, the mass emissions cap and trade
program will reduce the costs of compliance with the ESADs.
Because full-scale commercial applications of low-temperature
oxidation have demonstrated NOx removal efficiencies on the or-
der of 90%, well in excess of the 30% reductions envisioned by
the LWA ESAD originally proposed in August 2000, TXI is in a
unique position to benefit from market-based compliance. Be-
cause the reduction required of LWA kilns is much less than the
80% - 90% range required of other sources, TXI is in a position
to monetize overcompliance. Low-temperature oxidation tech-
nology is particularly amenable to responding to market-based
demand for NOx allowances. If allowance prices are low, operat-
ing costs are lowered by reducing scrubber operation to produce
only the reductions needed to stay below the allocation; if prices
are high, the low marginal cost of additional control compared to
the allowance value means that surplus allowances can be mar-
keted at a profit. Market-based compliance through the mass
emissions cap and trade program allows flexibility on timing of
installation of a control system. Installation of a control system
can be deferred with allowance purchases used to cover early
reduction obligations. Market trading also allows risk reduction
through use of "put options" and "call options." "Put options" give
the buyer the right, but not the obligation, to sell an asset (in this
case, NOx allowances) at a specific price for a fixed amount of
time. "Call options" give the buyer the right, but not the obliga-
tion, to purchase an asset (again, NOx allowances) at a specific
price for a fixed amount of time.
SUBCHAPTER A. DEFINITIONS
30 TAC §117.10
STATUTORY AUTHORITY
The amendment is adopted under TWC, §5.103, which provides
the commission the authority to adopt rules necessary to carry
out its powers and duties under the TWC; and under THSC,
TCAA, §382.017, concerning Rules, which authorizes the com-
mission with the authority to adopt rules consistent with the policy
and purposes of the TCAA. The amendment is also adopted un-
der TCAA, §382.011, concerning General Powers and Duties,
which authorizes the commission to control the quality of the
state’s air; §382.012, concerning State Air Control Plan, which
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records of
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emissions measurements; and §382.051(d), concerning Permit-
ting Authority of Commission; Rules, which authorizes the com-
mission to adopt rules as necessary to comply with changes in
federal law or regulations applicable to permits under Chapter
382; and FCAA, 42 USC, §7401.
§117.10. Definitions.

Unless specifically defined in the Texas Clean Air Act or Chapter 101
of this title (relating to General Air Quality Rules), the terms in this
chapter shall have the meanings commonly used in the field of air pol-
lution control. Additionally, the following meanings apply, unless the
context clearly indicates otherwise. Additional definitions for terms
used in this chapter are found in §101.1 and §3.2 of this title (relating
to Definitions).

(1) Annual capacity factor--The total annual fuel con-
sumed by a unit divided by the fuel which could be consumed by the
unit if operated at its maximum rated capacity for 8,760 hours per year.

(2) Applicable ozone nonattainment area--The following
areas, as designated under the 1990 Federal Clean Air Act Amend-
ments.

(A) Beaumont/Port Arthur (BPA) ozone nonattainment
area - An area consisting of Hardin, Jefferson, and Orange Counties.

(B) Dallas/Fort Worth (DFW) ozone nonattainment
area - An area consisting of Collin, Dallas, Denton, and Tarrant
Counties.

(C) Houston/Galveston (HGA) ozone nonattainment
area - An area consisting of Brazoria, Chambers, Fort Bend, Galveston,
Harris, Liberty, Montgomery, and Waller Counties.

(3) Auxiliary steam boiler--Any combustion equipment
within an electric power generating system, as defined in this section,
that is used to produce steam for purposes other than generating
electricity. An auxiliary steam boiler produces steam as a replacement
for steam produced by another piece of equipment which is not
operating due to planned or unplanned maintenance.

(4) Average activity level for fuel oil firing--The product of
an electric utility unit’s maximum rated capacity for fuel oil firing and
the average annual capacity factor for fuel oil firing for the period from
January 1, 1990 to December 31, 1993.

(5) Block one-hour average--An hourly average of data,
collected starting at the beginning of each clock hour of the day and
continuing until the start of the next clock hour.

(6) Boiler--Any combustion equipment fired with solid,
liquid, and/or gaseous fuel used to produce steam or to heat water.

(7) Btu--British thermal unit.

(8) Chemical processing gas turbine--A gas turbine that
vents its exhaust gases into the operating stream of a chemical process.

(9) Continuous emissions monitoring system (CEMS)--
The total equipment necessary for the continuous determination and
recordkeeping of process gas concentrations and emission rates in
units of the applicable emission limitation.

(10) Daily--A calendar day starting at midnight and con-
tinuing until midnight the following day.

(11) Diesel engine--A compression-ignited two- or four-
stroke engine in which liquid fuel injected into the combustion cham-
ber ignites when the air charge has been compressed to a temperature
sufficiently high for auto-ignition.

(12) Duct burner--A unit that combusts fuel and that is
placed in the exhaust duct from another unit (such as a stationary gas
turbine, stationary internal combustion engine, kiln, etc.) to allow the
firing of additional fuel to heat the exhaust gases.

(13) Electric generating facility (EGF)--A unit that gener-
ates electric energy for compensation and is owned or operated by a
person doing business in this state, including a municipal corporation,
electric cooperative, or river authority.

(14) Electric power generating system--One electric power
generating system consists of either:

(A) for the purposes of Subchapter B, Division 1 of this
chapter (relating to Utility Electric Generation in Ozone Nonattainment
Areas), all boilers, auxiliary steam boilers, and stationary gas turbines
(including duct burners used in turbine exhaust ducts) at electric gen-
erating facility (EGF) accounts that generate electric energy for com-
pensation; are owned or operated by a municipality or a Public Utility
Commission of Texas regulated utility, or any of its successors; and are
entirely located in one of the following ozone nonattainment areas:

(i) Beaumont/Port Arthur;

(ii) Dallas/Fort Worth; or

(iii) Houston/Galveston;

(B) for the purposes of Subchapter B, Division 2 of
this chapter (relating to Utility Electric Generation in East and Central
Texas), all boilers, auxiliary steam boilers, and stationary gas turbines
at EGF accounts that generate electric energy for compensation; are
owned or operated by an electric cooperative, independent power
producer, municipality, river authority, or public utility, or any of its
successors; and are located in Atascosa, Bastrop, Bexar, Brazos, Cal-
houn, Cherokee, Fannin, Fayette, Freestone, Goliad, Gregg, Grimes,
Harrison, Henderson, Hood, Hunt, Lamar, Limestone, Marion,
McLennan, Milam, Morris, Nueces, Parker, Red River, Robertson,
Rusk, Titus, Travis, Victoria, or Wharton County; or

(C) for the purposes of Subchapter B, Division 3 of this
chapter (relating to Industrial, Commercial, and Institutional Combus-
tion Sources in Ozone Nonattainment Areas), all units in the Hous-
ton/Galveston ozone nonattainment area that generate electricity but
do not meet the conditions specified in subparagraph (A) of this para-
graph, including, but not limited to, cogeneration units and units owned
by independent power producers.

(15) Emergency situation--As follows.

(A) An emergency situation is any of the following:

(i) an unforeseen electrical power failure from the
serving electric power generating system;

(ii) the period of time during which an emergency
notice, as defined in ERCOT Protocols, Section 2: Definitions and
Acronyms (July 1, 2002), issued by the Electric Reliability Council of
Texas, Inc. (ERCOT) as specified in ERCOT Protocols, Section 5: Dis-
patch (September 1, 2002), is applicable to the serving electric power
generating system. The emergency situation is considered to end upon
expiration of the emergency notice issued by ERCOT;

(iii) an unforeseen failure of on-site electrical trans-
mission equipment (e.g., a transformer);

(iv) an unforeseen failure of natural gas service;

(v) an unforeseen flood or fire, or a life-threatening
situation; or
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(vi) operation of emergency generators for Federal
Aviation Administration licensed airports, military airports, or manned
space flight control centers for the purposes of providing power in an-
ticipation of a power failure due to severe storm activity.

(B) An emergency situation does not include operation
for purposes of supplying power for distribution to the electric grid,
operation for training purposes, or other foreseeable events.

(16) Functionally identical replacement--A unit that per-
forms the same function as the existing unit which it replaces, with
the condition that the unit replaced must be physically removed or ren-
dered permanently inoperable before the unit replacing it is placed into
service.

(17) Heat input--The chemical heat released due to fuel
combustion in a unit, using the higher heating value of the fuel. This
does not include the sensible heat of the incoming combustion air. In
the case of carbon monoxide (CO) boilers, the heat input includes the
enthalpy of all regenerator off-gases and the heat of combustion of the
incoming CO and of the auxiliary fuel. The enthalpy change of the fluid
catalytic cracking unit regenerator off-gases refers to the total heat con-
tent of the gas at the temperature it enters the CO boiler, referring to
the heat content at 60 degrees Fahrenheit, as being zero.

(18) Heat treat furnace--A furnace that is used in the manu-
facturing, casting, or forging of metal to heat the metal so as to produce
specific physical properties in that metal.

(19) High heat release rate--A ratio of boiler design heat
input to firebox volume (as bounded by the front firebox wall where
the burner is located, the firebox side waterwall, and extending to the
level just below or in front of the first row of convection pass tubes)
greater than or equal to 70,000 British thermal units (Btu) per hour per
cubic foot.

(20) Horsepower rating--The engine manufacturer’s maxi-
mum continuous load rating at the lesser of the engine or driven equip-
ment’s maximum published continuous speed.

(21) Incinerator--As follows.

(A) For the purposes of this chapter, the term "inciner-
ator" includes both of the following:

(i) a control device that combusts or oxidizes gases
or vapors (e.g., thermal oxidizer, catalytic oxidizer, vapor combustor);
and

(ii) an incinerator as defined in §101.1 of this title
(relating to Definitions).

(B) The term "incinerator" does not apply to boilers or
process heaters as defined in this section, or to flares as defined in
§101.1 of this title.

(22) Industrial boiler--Any combustion equipment, not in-
cluding utility or auxiliary steam boilers as defined in this section, fired
with liquid, solid, or gaseous fuel, that is used to produce steam or to
heat water.

(23) International Standards Organization (ISO) con-
ditions--ISO standard conditions of 59 degrees Fahrenheit, 1.0
atmosphere, and 60% relative humidity.

(24) Large DFW system--All boilers, auxiliary steam boil-
ers, and stationary gas turbines that are located in the Dallas/Fort Worth
ozone nonattainment area, and were part of one electric power generat-
ing system on January 1, 2000, that had a combined electric generating
capacity equal to or greater than 500 megawatts.

(25) Lean-burn engine--A spark-ignited or compression-
ignited, Otto cycle, diesel cycle, or two-stroke engine that is not ca-
pable of being operated with an exhaust stream oxygen concentration
equal to or less than 0.5% by volume, as originally designed by the
manufacturer.

(26) Low annual capacity factor boiler, process heater, or
gas turbine supplemental waste heat recovery unit--An industrial, com-
mercial, or institutional boiler; process heater; or gas turbine supple-
mental waste heat recovery unit with maximum rated capacity:

(A) greater than or equal to 40 million Btu per hour
(MMBtu/hr), but less than 100 MMBtu/hr and an annual heat input
less than or equal to 2.8 (1011) Btu per year (Btu/yr), based on a rolling
12-month average; or

(B) greater than or equal to 100 MMBtu/hr and an an-
nual heat input less than or equal to 2.2 (1011) Btu/yr, based on a rolling
12-month average.

(27) Low annual capacity factor stationary gas turbine or
stationary internal combustion engine--A stationary gas turbine or sta-
tionary internal combustion engine which is demonstrated to operate
less than 850 hours per year, based on a rolling 12-month average.

(28) Low heat release rate--A ratio of boiler design heat
input to firebox volume less than 70,000 Btu per hour per cubic foot.

(29) Major source--Any stationary source or group of
sources located within a contiguous area and under common control
that emits or has the potential to emit:

(A) at least 50 tons per year (tpy) of nitrogen oxides
(NOx) and is located in the Beaumont/Port Arthur ozone nonattainment
area;

(B) at least 50 tpy of NOx and is located in the Dal-
las/Fort Worth ozone nonattainment area;

(C) at least 25 tpy of NO
x
and is located in the Hous-

ton/Galveston ozone nonattainment area; or

(D) the amount specified in the major source definition
contained in the Prevention of Significant Deterioration of Air
Quality regulations promulgated by EPA in Title 40 Code of Federal
Regulations (CFR) §52.21 as amended June 3, 1993 (effective June
3, 1994) and is located in Atascosa, Bastrop, Bexar, Brazos, Calhoun,
Cherokee, Comal, Ellis, Fannin, Fayette, Freestone, Goliad, Gregg,
Grimes, Harrison, Hays, Henderson, Hood, Hunt, Lamar, Limestone,
Marion, McLennan, Milam, Morris, Nueces, Parker, Red River,
Robertson, Rusk, Titus, Travis, Victoria, or Wharton County.

(30) Maximum rated capacity--The maximum design heat
input, expressed in MMBtu/hr, unless:

(A) the unit is a boiler, utility boiler, or process heater
operated above the maximum design heat input (as averaged over any
one-hour period), in which case the maximum operated hourly rate
shall be used as the maximum rated capacity; or

(B) the unit is limited by operating restriction or permit
condition to a lesser heat input, in which case the limiting condition
shall be used as the maximum rated capacity; or

(C) the unit is a stationary gas turbine, in which case
the manufacturer’s rated heat consumption at the International Stan-
dards Organization (ISO) conditions shall be used as the maximum
rated capacity, unless limited by permit condition to a lesser heat in-
put, in which case the limiting condition shall be used as the maximum
rated capacity; or
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(D) the unit is a stationary, internal combustion engine,
in which case the manufacturer’s rated heat consumption at Diesel
EquipmentManufacturer’s Association or ISO conditions shall be used
as the maximum rated capacity, unless limited by permit condition to a
lesser heat input, in which case the limiting condition shall be used as
the maximum rated capacity.

(31) Megawatt (MW) rating--The continuous MW output
rating or mechanical equivalent by a gas turbine manufacturer at ISO
conditions, without consideration to the increase in gas turbine shaft
output and/or the decrease in gas turbine fuel consumption by the ad-
dition of energy recovered from exhaust heat.

(32) Nitric acid--Nitric acid which is 30% to 100% in
strength.

(33) Nitric acid production unit--Any source producing ni-
tric acid by either the pressure or atmospheric pressure process.

(34) Nitrogen oxides (NOx)--The sum of the nitric oxide
and nitrogen dioxide in the flue gas or emission point, collectively ex-
pressed as nitrogen dioxide.

(35) Parts per million by volume (ppmv)--All ppmv emis-
sion limits specified in this chapter are referenced on a dry basis.

(36) Peaking gas turbine or engine--A stationary gas tur-
bine or engine used intermittently to produce energy on a demand ba-
sis.

(37) Plant-wide emission limit--The ratio of the total allow-
able nitrogen oxides mass emissions rate dischargeable into the atmos-
phere from affected units at a major source when firing at their max-
imum rated capacity to the total maximum rated capacities for those
units.

(38) Plant-wide emission rate--The ratio of the total actual
nitrogen oxides mass emissions rate discharged into the atmosphere
from affected units at a major source when firing at their maximum
rated capacity to the total maximum rated capacities for those units.

(39) Predictive emissionsmonitoring system (PEMS)--The
total equipment necessary for the continuous determination and record-
keeping of process gas concentrations and emission rates using process
or control device operating parameter measurements and a conversion
equation or computer program to produce results in units of the appli-
cable emission limitation.

(40) Process heater--Any combustion equipment fired with
liquid and/or gaseous fuel which is used to transfer heat from combus-
tion gases to a process fluid, superheated steam, or water for the pur-
pose of heating the process fluid or causing a chemical reaction. The
term "process heater" does not apply to any unfired waste heat recov-
ery heater that is used to recover sensible heat from the exhaust of any
combustion equipment, or to boilers as defined in this section.

(41) Pyrolysis reactor--A unit that produces hydrocarbon
products from the endothermic cracking of feedstocks such as ethane,
propane, butane, and naphtha using combustion to provide indirect
heating for the cracking process.

(42) Reheat furnace--A furnace that is used in themanufac-
turing, casting, or forging of metal to raise the temperature of that metal
in the course of processing to a temperature suitable for hot working or
shaping.

(43) Rich-burn engine--A spark-ignited, Otto cycle, four-
stroke, naturally aspirated or turbocharged engine that is capable of
being operated with an exhaust stream oxygen concentration equal to or
less than 0.5% by volume, as originally designed by the manufacturer.

(44) Small DFW system--All boilers, auxiliary steam boil-
ers, and stationary gas turbines that are located in the Dallas/FortWorth
ozone nonattainment area, and were part of one electric power generat-
ing system on January 1, 2000, that had a combined electric generating
capacity less than 500 megawatts.

(45) Stationary gas turbine--Any gas turbine system that is
gas and/or liquid fuel fired with or without power augmentation. This
unit is either attached to a foundation or is portable equipment oper-
ated at a specific minor or major source for more than 90 days in any
12-month period. Two or more gas turbines powering one shaft shall
be treated as one unit.

(46) Stationary internal combustion engine--A reciprocat-
ing engine that remains or will remain at a location (a single site at a
building, structure, facility, or installation) for more than 12 consecu-
tive months. Included in this definition is any engine that, by itself or
in or on a piece of equipment, is portable, meaning designed to be and
capable of being carried or moved from one location to another. Indi-
cia of portability include, but are not limited to, wheels, skids, carrying
handles, dolly, trailer, or platform. Any engine (or engines) that re-
places an engine at a location and that is intended to perform the same
or similar function as the engine being replaced is included in calcu-
lating the consecutive residence time period. An engine is considered
stationary if it is removed from one location for a period and then re-
turned to the same location in an attempt to circumvent the consecutive
residence time requirement. Nonroad engines, as defined in 40 CFR
§89.2, are not considered stationary for the purposes of this chapter.

(47) System-wide emission limit--The ratio of the total al-
lowable nitrogen oxides mass emissions rate dischargeable into the at-
mosphere from affected units in an electric power generating system or
portion thereof located within a single ozone nonattainment area when
firing at their maximum rated capacity to the total maximum rated ca-
pacities for those units. For fuel oil firing, average activity levels shall
be used in lieu of maximum rated capacities for the purpose of calcu-
lating the system-wide emission limit.

(48) System-wide emission rate--The ratio of the total ac-
tual nitrogen oxides mass emissions rate discharged into the atmos-
phere from affected units in an electric power generating system or
portion thereof located within a single ozone nonattainment area when
firing at their maximum rated capacity to the total maximum rated ca-
pacities for those units. For fuel oil firing, average activity levels shall
be used in lieu of maximum rated capacities for the purpose of calcu-
lating the system-wide emission rate.

(49) Thirty-day rolling average--An average, calculated for
each day that fuel is combusted in a unit, of all the hourly emissions
data for the preceding 30 days that fuel was combusted in the unit.

(50) Twenty-four hour rolling average--An average, calcu-
lated for each hour that fuel is combusted (or acid is produced, for a
nitric or adipic acid production unit), of all the hourly emissions data
for the preceding 24 hours that fuel was combusted in the unit.

(51) Unit--A unit consists of either:

(A) for the purposes of §117.105 and §117.205 of this
title (relating to Emission Specifications for Reasonably Available
Control Technology) and each requirement of this chapter associated
with §117.105 and §117.205 of this title, any boiler, process heater,
stationary gas turbine, or stationary internal combustion engine, as
defined in this section;

(B) for the purposes of §117.106 and §117.206 of this
title (relating to Emission Specifications for Attainment Demonstra-
tions) and each requirement of this chapter associated with §117.106
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and §117.206 of this title, any boiler, process heater, stationary gas tur-
bine, or stationary internal combustion engine, as defined in this sec-
tion, or any other stationary source of nitrogen oxides (NOx

) at a major
source, as defined in this section; or

(C) for the purposes of §117.475 of this title (relating
to Emission Specifications) and each requirement of this chapter asso-
ciated with §117.475 of this title, any boiler, process heater, stationary
gas turbine (including any duct burner in the turbine exhaust duct), or
stationary internal combustion engine, as defined in this section.

(52) Utility boiler--Any combustion equipment owned or
operated by a municipality or Public Utility Commission of Texas reg-
ulated utility, fired with solid, liquid, and/or gaseous fuel, used to pro-
duce steam for the purpose of generating electricity. Stationary gas
turbines, including any associated duct burners and unfired waste heat
boilers, are not considered to be utility boilers.

(53) Wood--Wood, wood residue, bark, or any derivative
fuel or residue thereof in any form, including, but not limited to, saw-
dust, sander dust, wood chips, scraps, slabs, millings, shavings, and
processed pellets made from wood or other forest residues.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 17,
2002.
TRD-200208319
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 17, 2003
Proposal publication date: June 21, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER B. COMBUSTION AT MAJOR
SOURCES
DIVISION 1. UTILITY ELECTRIC
GENERATION IN OZONE NONATTAINMENT
AREAS
30 TAC §117.104
STATUTORY AUTHORITY
The repeal is adopted under TWC, §5.103, which provides the
commission the authority to adopt rules necessary to carry out
its powers and duties under the TWC; and under THSC, TCAA,
§382.017, concerning Rules, which provides the commission
with the authority to adopt rules consistent with the policy and
purposes of the TCAA. The repeal is also adopted under TCAA,
§382.011, concerning General Powers and Duties, which au-
thorizes the commission to control the quality of the state’s air;
§382.012, concerning State Air Control Plan, which authorizes
the commission to prepare and develop a general, comprehen-
sive plan for the control of the state’s air; §382.014, concerning
Emission Inventory, which authorizes the commission to require
submission information relating to emissions of air contaminants;
§382.016, concerning Monitoring Requirements; Examination of

Records, which authorizes the commission to prescribe require-
ments for owners or operators of sources to make and main-
tain records of emissions measurements; §382.021, concern-
ing Sampling Methods and Procedures, which authorizes the
commission to prescribe the sampling methods and procedures;
and §382.051(d), concerning Permitting Authority of Commis-
sion; Rules, which authorizes the commission to adopt rules as
necessary to comply with changes in federal law or regulations
applicable to permits under Chapter 382; and FCAA, 42 USC,
§7401.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 17,
2002.
TRD-200208320
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 17, 2003
Proposal publication date: June 21, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
30 TAC §§117.105 - 117.108, 117.113 - 117.116, 117.119,
117.121
STATUTORY AUTHORITY
The amendments are adopted under TWC, §5.103, which
provides the commission the authority to adopt rules necessary
to carry out its powers and duties under the TWC; and under
THSC, TCAA, §382.017, concerning Rules, which provides
the commission with the authority to adopt rules consistent
with the policy and purposes of the TCAA. The amendments
are also adopted under TCAA, §382.011, concerning General
Powers and Duties, which authorizes the commission to control
the quality of the state’s air; §382.012, concerning State Air
Control Plan, which authorizes the commission to prepare and
develop a general, comprehensive plan for the control of the
state’s air; §382.014, concerning Emission Inventory, which
authorizes the commission to require submission information
relating to emissions of air contaminants; §382.016, concerning
Monitoring Requirements; Examination of Records, which au-
thorizes the commission to prescribe requirements for owners or
operators of sources to make and maintain records of emissions
measurements; §382.021, concerning Sampling Methods and
Procedures, which authorizes the commission to prescribe
the sampling methods and procedures; and §382.051(d),
concerning Permitting Authority of Commission; Rules, which
authorizes the commission to adopt rules as necessary to
comply with changes in federal law or regulations applicable to
permits under Chapter 382; and FCAA, 42 USC, §7401.
§117.105. Emission Specifications for Reasonably Available Control
Technology (RACT).

(a) No person shall allow the discharge into the atmosphere
from any utility boiler or auxiliary steam boiler, emissions of nitro-
gen oxides (NOx) in excess of 0.26 pound per million British thermal
units (lb/MMBtu) heat input on a rolling 24-hour average and 0.20
lb/MMBtu heat input on a 30-day rolling average while firing natu-
ral gas or a combination of natural gas and waste oil.
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(b) No person shall allow the discharge into the atmosphere
from any utility boiler, NOx emissions in excess of 0.38 lb/MMBtu heat
input for tangentially-fired units on a rolling 24-hour averaging period
or 0.43 lb/MMBtu heat input for wall-fired units on a rolling 24- hour
averaging period while firing coal.

(c) No person shall allow the discharge into the atmosphere
from any utility boiler or auxiliary steam boiler, NOx

emissions in ex-
cess of 0.30 lb/MMBtu heat input on a rolling 24-hour averaging period
while firing fuel oil only.

(d) No person shall allow the discharge into the atmosphere
from any utility boiler or auxiliary steam boiler, NOx

emissions in ex-
cess of the heat input weighted average of the applicable emission limits
specified in subsections (a) and (c) of this section on a rolling 24-hour
averaging period while firing a mixture of natural gas and fuel oil, as
follows:
Figure: 30 TAC §117.105(d)

(e) Each auxiliary steam boiler which is an affected facility
as defined by New Source Performance Standards (NSPS) 40 Code of
Federal Regulations (CFR), Part 60, Subparts D, Db, or Dc shall be
limited to the applicable NSPS NOx emission limit, unless the boiler is
also subject to a more stringent permit emission limit, in which case
the more stringent emission limit applies. Each auxiliary boiler subject
to an emission specification under this subsection is not subject to the
emission specifications of subsection (a), (c), or (d) of this section.

(f) No person shall allow the discharge into the atmosphere
from any stationary gas turbine with a megawatt (MW) rating greater
than or equal to 30 MW and an annual electric output in MW-hours
(MW-hr) of greater than or equal to the product of 2,500 hours and the
MW rating of the unit, NO

x
emissions in excess of a block one-hour

average of:

(1) 42 parts per million by volume (ppmv) at 15% oxygen
(O2), dry basis, while firing natural gas; and

(2) 65 ppmv at 15% O2, dry basis, while firing fuel oil.

(g) No person shall allow the discharge into the atmosphere
from any stationary gas turbine used for peaking service with an annual
electric output in MW-hr of less than the product of 2,500 hours and
the MW rating of the unit NOx

emissions in excess of a block one-hour
average of:

(1) 0.20 lb/MMBtu heat input while firing natural gas; and

(2) 0.30 lb/MMBtu heat input while firing fuel oil.

(h) No person shall allow the discharge into the atmosphere
from any utility boiler or auxiliary steam boiler subject to the NOx

emission limits specified in subsections (a) - (e) of this section, car-
bon monoxide (CO) emissions in excess of 400 ppmv at 3.0% O

2
, dry

(or alternatively, 0.30 lb/MMBtu heat input for gas-fired units, 0.31
lb/MMBtu heat input for oil-fired units, and 0.33 lb/MMBtu heat input
for coal-fired units), based on:

(1) a one-hour average for units not equipped with a con-
tinuous emissions monitoring system (CEMS) or predictive emissions
monitoring system (PEMS) for CO; or

(2) a rolling 24-hour averaging period for units equipped
with CEMS or PEMS for CO.

(i) No person shall allow the discharge into the atmosphere
from any stationary gas turbine with a MW rating greater than or equal
to ten MW, CO emissions in excess of a block one-hour average of 132
ppmv at 15% O

2
, dry basis.

(j) No person shall allow the discharge into the atmosphere
from any unit subject to this section, ammonia emissions in excess of
20 ppmv based on a block one-hour averaging period.

(k) For purposes of this subchapter, the following shall apply:

(1) The lower of any permit NOx emission limit in effect on
June 9, 1993 under a permit issued in accordance with Chapter 116 of
this title (relating to Control of Air Pollution by Permits for New Con-
struction or Modification) and the NOx emission limits of subsections
(a) - (g) of this section shall apply, except that gas-fired boilers operat-
ing under a permit issued after March 3, 1982, with an emission limit
of 0.12 pound NOx per MMBtu heat input, shall be limited to that rate
for the purposes of this subchapter.

(2) For any unit placed into service after June 9, 1993 and
prior to the final compliance date as specified in §117.510 of this ti-
tle (relating to Compliance Schedule for Utility Electric Generation in
Ozone Nonattainment Areas) as functionally identical replacement for
an existing unit or group of units subject to the provisions of this chap-
ter, the higher of any permit NOx

emission limit under a permit issued
after June 9, 1993 in accordance with Chapter 116 of this title and the
emission limits of subsections (a) - (g) of this section shall apply. Any
emission credits resulting from the operation of such replacement units
shall be limited to the cumulative maximum rated capacity of the units
replaced. The inclusion of such new units is an optional method for
complying with the emission limitations of §117.107 of this title. Com-
pliance with this paragraph does not eliminate the requirement for new
units to comply with Chapter 116 of this title.

(l) This section shall no longer apply:

(1) to any utility boiler in the Beaumont/Port Arthur
ozone nonattainment area after the appropriate compliance date(s)
for emission specifications for attainment demonstrations given in
§117.510(a)(2) of this title;

(2) to any utility boiler in the Dallas/Fort Worth ozone
nonattainment area after the appropriate compliance date(s) for
emission specifications for attainment demonstrations given in
§117.510(b)(2) of this title; and

(3) in the Houston/Galveston ozone nonattainment area af-
ter the appropriate compliance date(s) for emission specifications for
attainment demonstrations given in §117.510(c)(2) of this title. For
purposes of this paragraph, this means that the RACT emission speci-
fications of this section remain in effect until the emissions allocation
for a unit under the Houston/Galveston mass emissions cap are equal
or less than the allocation that would be calculated using the RACT
emission specifications of this section.

§117.106. Emission Specifications for Attainment Demonstrations.
(a) Beaumont/Port Arthur. The owner or operator of each util-

ity boiler located in the Beaumont/Port Arthur ozone nonattainment
area shall ensure that emissions of nitrogen oxides (NOx

) do not ex-
ceed 0.10 pound per million Btu (lb/MMBtu) heat input, on a daily
average, except as provided in §117.108 or §117.570 of this title (re-
lating to System Cap; and Use of Emissions Credits for Compliance).

(b) Dallas/Fort Worth. The owner or operator of each utility
boiler located in the Dallas/Fort Worth (DFW) ozone nonattainment
area shall ensure that emissions of NOx do not exceed: 0.033 lb/MMBtu
heat input from boilers which are part of a large DFW system, and
0.06 lb/MMBtu heat input from boilers which are part of a small DFW
system, on a daily average, except as provided in §117.108 or §117.570
of this title. The annual heat input exemption of §117.103(2) of this title
(relating to Exemptions) is not applicable to a small DFW system.
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(c) Houston/Galveston. The owner or operator of each utility
boiler, auxiliary steam boiler, or stationary gas turbine located in the
Houston/Galveston ozone nonattainment area shall ensure that emis-
sions of NO

x
do not exceed the lower of any applicable permit limit

in a permit issued before January 2, 2001; any permit issued on or af-
ter January 2, 2001 for which the owner or operator submitted an ap-
plication determined to be administratively complete by the executive
director before January 2, 2001; any limit in a permit by rule under
which construction commenced by January 2, 2001; or the following
rates, in lb/MMBtu heat input, on the basis of daily and 30-day aver-
aging periods as specified in §117.108 of this title, and as specified in
the mass emissions cap and trade program of Chapter 101, Subchapter
H, Division 3 of this title (relating to Mass Emissions Cap and Trade
Program):

(1) utility boilers:

(A) gas-fired, 0.030; and

(B) coal-fired or oil-fired:

(i) wall-fired, 0.050; and

(ii) tangential-fired, 0.045;

(2) auxiliary steam boilers, 0.030; and

(3) stationary gas turbines (including duct burners used in
turbine exhaust ducts), 0.032.

(d) Related emissions. No person shall allow the discharge
into the atmosphere from any unit subject to the NO

x
emission limits

specified in subsections (a) - (c) of this section:

(1) carbon monoxide (CO) emissions in excess of 400 parts
per million by volume (ppmv) at 3.0% oxygen (O

2
), dry (or alterna-

tively, 0.30 lb/MMBtu heat input for gas-fired units, 0.31 lb/MMBtu
heat input for oil-fired units, and 0.33 lb/MMBtu heat input for coal-
fired units), based on:

(A) a one-hour average for units not equipped with a
continuous emissions monitoring system (CEMS) or predictive emis-
sions monitoring system (PEMS) for CO; or

(B) a rolling 24-hour averaging period for units
equipped with CEMS or PEMS for CO; and

(2) for units which inject urea or ammonia into the exhaust
stream for NO

x
control, ammonia emissions in excess of ten ppmv, at

3.0% O2, dry, for boilers and 15% O2, dry, for stationary gas turbines
(including duct burners used in turbine exhaust ducts), based on:

(A) a block one-hour averaging period for units not
equipped with a CEMS or PEMS for ammonia; or

(B) a rolling 24-hour averaging period for units
equipped with CEMS or PEMS for ammonia.

(e) Compliance flexibility.

(1) In the Beaumont/Port Arthur and Dallas/Fort Worth
ozone nonattainment areas, an owner or operator may use either of the
following alternative methods of compliance with the NO

x
emission

specifications of this section:

(A) §117.108 of this title; or

(B) §117.570 of this title.

(2) An owner or operator may petition the executive direc-
tor for an alternative to the CO or ammonia limits of this section in
accordance with §117.121 of this title (relating to Alternative Case Spe-
cific Specifications).

(3) Section 117.107 of this title (relating to Alternative Sys-
tem-wide Emission Specifications) and §117.121 of this title are not al-
ternative methods of compliance with the NOx

emission specifications
of this section.

(4) In the Houston/Galveston ozone nonattainment area,
the following requirements apply.

(A) For units which meet the definition of electric gen-
erating facility (EGF), the owner or operator must use both the methods
specified in §117.108 of this title and the mass emissions cap and trade
program in Chapter 101, Subchapter H, Division 3 of this title to com-
ply with the NOx emission specifications of this section. An owner or
operator may use the alternative methods specified in §117.570 of this
title for purposes of complying with §117.108 of this title.

(B) For units which do not meet the definition of EGF,
the owner or operator must use the mass emissions cap and trade pro-
gram in Chapter 101, Subchapter H, Division 3 of this title to comply
with the NOx emission specifications of this section.

§117.107. Alternative System-wide Emission Specifications.

(a) An owner or operator of any gaseous- or coal-fired utility
boiler or stationary gas turbine may achieve compliance with the nitro-
gen oxides (NO

x
) emission limits of §117.105 of this title (relating to

Emission Specifications for Reasonably Available Control Technology
(RACT)) by achieving compliance with a system-wide emission limi-
tation. Any owner or operator who elects to comply with system-wide
emission limits shall reduce emissions of NOx from affected units so
that, if all such units were operated at their maximum rated capacity,
the system-wide emission rate from all units in the system as defined in
§117.10(14)(A) of this title (relating to Definitions) would not exceed
the system-wide emission limit as defined in §117.10 of this title.

(1) The following units shall comply with the individual
emission specifications of §117.105 of this title and shall not be in-
cluded in the system-wide emission specification:

(A) gas turbines used for peaking service subject to the
emission limits of §117.105(g) of this title;

(B) auxiliary steam boilers subject to the emission lim-
its of §117.105(a), (c), (d), or (e) of this title.

(2) Coal-fired utility boilers shall have a separate system
average under this section, limited to those units.

(3) Oil-fired utility boilers shall have a separate system av-
erage under this section, limited to those units. The emission limit as-
signed to each oil-fired unit in the system shall not exceed 0.5 pound
(lb) NOx per million British thermal units (MMBtu) based on a rolling
24-hour average.

(b) The owner or operator shall establish enforceable emission
limits for each affected unit in the system calculated in accordance with
the maximum rated capacity averaging in this section as follows:

(1) for each gas-fired unit in the system, in lb/MMBtu:

(A) on a rolling 24-hour averaging period; and

(B) on a rolling 30-day averaging period;

(2) for each coal-fired unit in the system, in lb/MMBtu on
a rolling 24-hour averaging period;

(3) for stationary gas turbines, in the units of the appropri-
ate emission limitation of §117.105 of this title; and

(4) for each fuel oil-fired unit in the system, in lb/MMBtu
on a rolling 24-hour averaging period.
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(c) An owner or operator of any gaseous and liquid fuel-fired
utility boiler or gas turbine shall:

(1) comply with the assigned maximum allowable emis-
sion rates for gas fuel while firing natural gas only;

(2) comply with the assigned maximum allowable emis-
sion rate for liquid fuel while firing liquid fuel only; and

(3) comply with a limit calculated as the actual heat input
weighted sum of the assigned gas-firing, 24-hour average, allowable
emission limit and the assigned liquid-firing allowable emission limit
while operating on liquid and gaseous fuel concurrently.

(d) Solely for purposes of calculating the system-wide emis-
sion limit, the allowable mass emission rate for each affected unit shall
be calculated from the emission specifications of §117.105 of this title,
as follows.

(1) The NO
x
emissions rate (in pounds per hour) for each

affected utility boiler is the product of its average activity level for fuel
oil firing or maximum rated capacity for gas firing and its NOx

emission
specification of §117.105 of this title.

(2) The NO
x
emissions rate (in pounds per hour) for each

affected stationary gas turbine is the product of the in-stack NOx, the
turbine manufacturer’s rated exhaust flow rate (expressed in pounds
per hour at megawatt (MW) rating and International Standards Organ-
ization (ISO) flow conditions), and (46/28)(10-6);
Figure: 30 TAC §117.107(d)(2) (No change.)

(e) This section shall no longer apply in the Houston/Galve-
ston ozone nonattainment area after the appropriate compliance date(s)
for emission specifications for attainment demonstrations given in
§117.510(c)(2) of this title (relating to Compliance Schedule for Util-
ity Electric Generation in Ozone Nonattainment Areas). For purposes
of this subsection, this means that the alternative plant-wide emission
specifications of this section remain in effect until the emissions
allocation for units under the Houston/Galveston mass emissions cap
are equal to or less than the allocation that would be calculated using
the alternative plant-wide emission specifications of this section.

§117.108. System Cap.

(a) An owner or operator of an electric generating facility
(EGF) in the Beaumont/Port Arthur or Dallas/Fort Worth ozone
nonattainment areas may achieve compliance with the nitrogen
oxides (NO

x
) emission limits of §117.106 of this title (relating to

Emission Specifications for Attainment Demonstrations) by achieving
equivalent NOx emission reductions obtained by compliance with a
daily and 30-day system cap emission limitation in accordance with
the requirements of this section. An owner or operator of an EGF in
the Houston/Galveston ozone nonattainment area must comply with a
daily and 30-day system cap emission limitation in accordance with
the requirements of this section.

(b) Each EGF within an electric power generating system, as
defined in §117.10(14)(A) of this title (relating to Definitions), that
would otherwise be subject to the NO

x
emission rates of §117.106 of

this title must be included in the system cap.

(c) The system cap shall be calculated as follows.

(1) A rolling 30-day average emission cap shall be calcu-
lated using the following equation.
Figure: 30 TAC §117.108(c)(1) (No change.)

(2) A maximum daily cap shall be calculated using the fol-
lowing equation.
Figure: 30 TAC §117.108(c)(2) (No change.)

(3) Each EGF in the system cap shall be subject to the emis-
sion limits of both paragraphs (1) and (2) of this subsection at all times.

(d) The NOx emissions monitoring required by §117.113 of
this title (relating to Continuous Demonstration of Compliance) for
each EGF in the system cap shall be used to demonstrate continuous
compliance with the system cap.

(e) For each operating EGF, the owner or operator shall use one
of the following methods to provide substitute emissions compliance
data during periods when the NO

x
monitor is off-line:

(1) if the NO
x
monitor is a continuous emissions monitor-

ing system (CEMS):

(A) subject to 40 Code of Federal Regulations (CFR)
Part 75, use the missing data procedures specified in 40 CFR Part 75,
Subpart D (Missing Data Substitution Procedures); or

(B) subject to 40 CFR Part 75, Appendix E, use the
missing data procedures specified in 40 CFR Part 75, Appendix E, §2.5
(Missing Data Procedures);

(2) use Appendix E monitoring in accordance with
§117.113(d) of this title;

(3) if the NO
x
monitor is a predictive emissions monitoring

system (PEMS):

(A) use the methods specified in 40 CFR Part 75, Sub-
part D; or

(B) use calculations in accordance with §117.113(f) of
this title; or

(4) if the methods specified in paragraphs (1) - (3) of this
subsection are not used, the owner or operator must use the maximum
block one-hour emission rate as measured by the 30-day testing.

(f) The owner or operator of any EGF subject to a system cap
shall maintain daily records indicating the NO

x
emissions and fuel us-

age from each EGF and summations of total NOx emissions and fuel
usage for all EGFs under the system cap on a daily basis. Records
shall also be retained in accordance with §117.119 of this title (relating
to Notification, Recordkeeping, and Reporting Requirements).

(g) The owner or operator of any EGF subject to a system cap
shall report any exceedance of the system cap emission limit within 48
hours to the appropriate regional office. The owner or operator shall
then follow up within 21 days of the exceedance with a written report
to the regional office which includes an analysis of the cause for the ex-
ceedance with appropriate data to demonstrate the amount of emissions
in excess of the applicable limit and the necessary corrective actions
taken by the company to assure future compliance. Additionally, the
owner or operator shall submit semiannual reports for the monitoring
systems in accordance with §117.119 of this title.

(h) The owner or operator of any EGF subject to a system cap
shall demonstrate initial compliance with the system cap in accordance
with the schedule specified in §117.510 of this title (relating to Compli-
ance Schedule for Utility Electric Generation in Ozone Nonattainment
Areas).

(i) For the Beaumont/Port Arthur and Dallas/FortWorth ozone
nonattainment areas, an EGF which is permanently retired or decom-
missioned and rendered inoperable may be included in the source cap
emission limit, provided that the permanent shutdown occurred af-
ter January 1, 1999. For the Houston/Galveston ozone nonattainment
area, an EGFwhich is permanently retired or decommissioned and ren-
dered inoperable may be included in the source cap emission limit, pro-
vided that the permanent shutdown occurred after January 1, 2000. The
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source cap emission limit is calculated in accordance with subsection
(b) of this section.

(j) Emission reductions from shutdowns or curtailments which
have been used for netting or offset purposes under the requirements
of Chapter 116 of this title may not be included in the baseline for
establishing the cap.

(k) For the purposes of determining compliance with the
source cap emission limit, the contribution of each affected EGF
that is operating during a startup, shutdown, or upset period shall be
calculated from the NOx emission rate measured by the NOx monitor,
if operating properly. If the NOx monitor is not operating properly,
the substitute data procedures identified in subsection (e) of this
section must be used. If neither the NOx monitor nor the substitute
data procedure are operating properly, the owner or operator must use
the maximum daily rate measured during the initial demonstration of
compliance, unless the owner or operator provides data demonstrating
to the satisfaction of the executive director and the EPA that actual
emissions were less than maximum emissions during such periods.

§117.113. Continuous Demonstration of Compliance.

(a) NOx monitoring. The owner or operator of each unit sub-
ject to the emission specifications of this division (relating to Utility
Electric Generation in Ozone Nonattainment Areas), shall install,
calibrate, maintain, and operate a continuous emissions monitoring
system (CEMS), predictive emissions monitoring system (PEMS),
or other system specified in this section to measure nitrogen oxides
(NOx) on an individual basis. Each NOx monitor (CEMS or PEMS) in
the Beaumont/Port Arthur, Dallas/Fort Worth, or Houston/Galveston
ozone nonattainment area is subject to the relative accuracy test audit
(RATA) relative accuracy requirements of 40 Code of Federal Regula-
tions (CFR) Part 75, Appendix B, Figure 2, except the concentration
options (parts per million by volume (ppmv) and pound per million
British thermal units (lb/MMBtu)) therein do not apply. Each NOx

monitor shall meet either the relative accuracy percent requirement
of 40 CFR Part 75, Appendix B, Figure 2, or an alternative relative
accuracy requirement of ± 2.0 ppmv from the reference method mean
value.

(b) Carbon monoxide (CO) monitoring. The owner or opera-
tor shall monitor CO exhaust emissions from each unit subject to the
emission specifications of this division using one or more of the fol-
lowing methods:

(1) install, calibrate, maintain, and operate a:

(A) CEMS in accordance with subsection (c) of this
section; or

(B) PEMS in accordance with subsection (f) of this sec-
tion; or

(2) sample CO as follows:

(A) with a portable analyzer (or 40 CFR Part 60, Appen-
dix A reference method test apparatus) after manual combustion tuning
or manual burner adjustments conducted for the purpose of minimizing
NOx emissions whenever, following such manual changes, either:

(i) NOx emissions are sampled with a portable ana-
lyzer or 40 CFR Part 60, Appendix A reference method test apparatus;
or

(ii) the resulting NO
x
emissions measured by CEMS

or predicted by PEMS are lower than levels for which CO emissions
data was previously gathered; and

(B) sample CO emissions using the test methods and
procedures of 40 CFR Part 60 in conjunction with the annual relative
accuracy test audit of the NOx and diluent analyzer.

(c) CEMS requirements.

(1) Any CEMS required by this section shall be installed,
calibrated, maintained, and operated in accordance with 40 CFR Part
75 or 40 CFR Part 60, as applicable.

(2) For units which are subject to §117.105 of this title
(relating to Emission Specifications for Reasonably Available Control
Technology (RACT)), and for units in the Beaumont/Port Arthur and
Dallas/FortWorth ozone nonattainment area, one CEMSmay be shared
among units, provided:

(A) the exhaust stream of each unit is analyzed sepa-
rately; and

(B) the CEMS meets the applicable certification
requirements of paragraph (1) of this subsection for each exhaust
stream.

(3) For units in the Houston/Galveston ozone nonattain-
ment area which are subject to §117.106 of this title (relating to Emis-
sion Specifications for Attainment Demonstrations):

(A) all bypass stacks shall be monitored in order to
quantify emissions directed through the bypass stack;

(B) one CEMS may be shared among units, provided:

(i) the exhaust stream of each stack is analyzed sep-
arately; and

(ii) the CEMS meets the certification requirements
of paragraph (1) of this subsection for each stack while the CEMS is
operating in the time-shared mode; and

(C) exhaust streams of units which vent to a common
stack do not need to be analyzed separately.

(d) Acid rain peaking units. The owner or operator of each
peaking unit as defined in 40 CFR §72.2, may:

(1) monitor operating parameters for each unit in accor-
dance with 40 CFR Part 75, Appendix E, §1.1 or §1.2 and calculate
NOx

emission rates based on those procedures; or

(2) use CEMS or PEMS in accordance with this section to
monitor NOx emission rates.

(e) Auxiliary boilers. The owner or operator of each auxiliary
boiler as defined in §117.10 of this title (relating to Definitions) shall:

(1) install, calibrate, maintain, and operate a CEMS in ac-
cordance with this section; or

(2) comply with the appropriate (considering boiler maxi-
mum rated capacity and annual heat input) industrial boiler monitoring
requirements of §117.213 of this title (relating to Continuous Demon-
stration of Compliance).

(f) PEMS requirements. The owner or operator of any PEMS
used to meet a pollutant monitoring requirement of this section must
comply with the following. The required PEMS and fuel flow meters
shall be used to demonstrate continuous compliance with the emission
limitations of this division.

(1) The PEMS must predict the pollutant emissions in the
units of the applicable emission limitations of this division.

(2) Monitor diluent, either oxygen or carbon dioxide:

(A) using a CEMS:
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(i) in accordance with subsection (b) of this section;
or

(ii) with a similar alternative method approved by
the executive director and EPA; or

(B) using a PEMS.

(3) Any PEMS for units subject to the requirements of 40
CFR Part 75 shall meet the requirements of 40 CFR Part 75, Subpart
E, §§75.40 - 75.48.

(4) Any PEMS for units not subject to the requirements of
40 CFR Part 75 shall meet the requirements of either:

(A) 40 CFR Part 75, Subpart E, §§75.40 - 75.48; or

(B) §117.213(f) of this title.

(g) Stationary gas turbine monitoring for NOx
RACT. The

owner or operator of each stationary gas turbine subject to the emission
specifications of §117.105 of this title, instead of monitoring emissions
in accordance with the monitoring requirements of 40 CFR Part 75,
may comply with the following monitoring requirements:

(1) for stationary gas turbines rated less than 30 MW or
peaking gas turbines (as defined in §117.10 of this title) which use
steam or water injection to comply with the emission specifications of
§117.105(g) of this title:

(A) install, calibrate, maintain and operate a CEMS or
PEMS in compliance with this section; or

(B) install, calibrate, maintain, and operate a continu-
ous monitoring system to monitor and record the average hourly fuel
and steam or water consumption. The system shall be accurate to
within ± 5.0%. The steam-to-fuel or water-to-fuel ratio monitoring data
shall constitute the method for demonstrating continuous compliance
with the applicable emission specification of §117.105 of this title.

(2) for stationary gas turbines subject to the emission spec-
ifications of §117.105(f) of this title, install, calibrate, maintain and
operate a CEMS or PEMS in compliance with this section.

(h) Totalizing fuel flow meters. The owner or operator of units
listed in this subsection shall install, calibrate, maintain, and operate
totalizing fuel flow meters to individually and continuously measure
the gas and liquid fuel usage. A computer which collects, sums, and
stores electronic data from continuous fuel flowmeters is an acceptable
totalizer. In lieu of installing a totalizing fuel flow meter on a unit, an
owner or operator may opt to assume fuel consumption at maximum
design fuel flow rates during hours of the unit’s operation. The units
are:

(1) for units which are subject to §117.105 of this title, and
for units in the Beaumont/Port Arthur and Dallas/Fort Worth ozone
nonattainment areas which are subject to §117.106 of this title:

(A) any unit subject to the emission specifications of
this division;

(B) any stationary gas turbine with an MW rating
greater than or equal to 1.0 MW operated more than 850 hours per
year (hr/yr); and

(C) any unit claimed exempt from the emission specifi-
cations of this division using the low annual capacity factor exemption
of §117.103(a)(2) of this title (relating to Exemptions); and

(2) for units in the Houston/Galveston ozone nonattain-
ment area ozone nonattainment area which are subject to §117.106 of
this title:

(A) utility boilers;

(B) auxiliary steam boilers; and

(C) stationary gas turbines.

(i) Run time meters. The owner or operator of any stationary
gas turbine using the exemption of §117.103(a)(3) or (b) of this title
shall record the operating time with an elapsed run timemeter approved
by the executive director.

(j) Loss of exemption. The owner or operator of any unit
claimed exempt from the emission specifications of this division using
the low annual capacity factor exemptions of §117.103(a)(2) or (3) of
this title, shall notify the executive director within seven days if the
applicable limit is exceeded.

(1) If the limit is exceeded, the exemption from the emis-
sion specifications of this division shall be permanently withdrawn.

(2) Within 90 days after loss of the exemption, the owner
or operator shall submit a compliance plan detailing a plan to meet the
applicable compliance limit as soon as possible, but no later than 24
months after exceeding the limit. The plan shall include a schedule
of increments of progress for the installation of the required control
equipment.

(3) The schedule shall be subject to the review and approval
of the executive director.

(k) Data used for compliance.

(1) After the initial demonstration of compliance re-
quired by §117.111 of this title (relating to Initial Demonstration of
Compliance) the methods required in this section shall be used to
determine compliance with the emission specifications of §117.105
or §117.106(a) or (b) of this title. Compliance with the emission
limitations may also be determined at the discretion of the executive
director using any commission compliance method.

(2) For units subject to the emission specifications of
§117.106(c) of this title, the methods required in this section and
§117.114 of this title (relating to Emission Testing and Monitoring
for the Houston/Galveston Attainment Demonstration) shall be used
in conjunction with the requirements of Chapter 101, Subchapter H,
Division 3 of this title (relating to Mass Emissions Cap and Trade
Program) to determine compliance. For enforcement purposes, the
executive director may also use other commission compliance methods
to determine whether the source is in compliance with applicable
emission limitations.

(l) Enforcement of NOx
RACT limits. If compliance with

§117.105 of this title is selected, no unit subject to §117.105 of this
title shall be operated at an emission rate higher than that allowed by
the emission specifications of §117.105 of this title. If compliance
with §117.107 of this title is selected, no unit subject to §117.107 of
this title shall be operated at an emission rate higher than that approved
by the executive director in accordance with §117.115(b) of this title
(relating to Final Control Plan Procedures).

§117.114. Emission Testing and Monitoring for the Houston/Galve-
ston Attainment Demonstration.

(a) Monitoring requirements. The owner or operator of units
which are subject to the emission limits of §117.106(c) of this title
(relating to Emission Specifications for Attainment Demonstrations)
must comply with the following monitoring requirements.

(1) The nitrogen oxides (NOx
) monitoring requirements of

§117.113(a), (c) - (f) of this title (relating to Continuous Demonstration
of Compliance) apply.
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(2) The carbonmonoxide (CO)monitoring requirements of
§117.113(b) of this title apply.

(3) The totalizing fuel flow meter requirements of
§117.113(h) of this title apply.

(4) One of the following ammonia monitoring procedures
shall be used to demonstrate compliance with the ammonia emission
specification of §117.106(d)(2) of this title for gas-fired or liquid-fired
units which inject urea or ammonia into the exhaust stream for NOx

control.

(A) Mass balance. Calculate ammonia emissions as the
difference between the input ammonia, measured by the ammonia in-
jection rate, and the ammonia reacted, measured by the differential NOx

upstream and downstream of the control device which injects urea or
ammonia into the exhaust stream. The equation is: ammonia parts per
million by volume (ppmv) at reference oxygen ={(a/b) (106) - (c)(d)},
where reference oxygen is 3.0% for boilers and 15% for gas turbines;
a = ammonia injection rate (in pounds per hour (lb/hr))/17 pound per
pound-mole (lb/lb-mol); b = dry exhaust flow rate (lb/hr)/29 lb/lb-mol;
c = change in measured NO

x
concentration across catalyst (ppmv at

reference oxygen); and d = correction factor, the ratio of measured slip
to calculated ammonia slip, where the measured slip is obtained from
the stack sampling for ammonia required by §117.111(a)(2) of this ti-
tle (relating to Initial Demonstration of Compliance), using either the
Phenol-Nitroprusside Method, the Indophenol Method, or EPA Condi-
tional Test Method 27.

(B) Oxidation of ammonia to nitric oxide (NO). Con-
vert ammonia to NO using molybdenum oxidizer and measure ammo-
nia slip by difference using a NO analyzer. The NO analyzer shall be
quality assured in accordance with manufacturer’s specifications and
with a quarterly cylinder gas audit with a ten ppmv reference sample
of ammonia passed through the probe and confirmingmonitor response
to within ± 2.0 ppmv.

(C) Stain tubes. Measure ammonia using a sorbent or
stain tube device specific for ammonia measurement in the 5.0 to 10.0
ppmv range. The frequency of sorbent/stain tube testing shall be daily
for the first 60 days of operation, after which the frequency may be re-
duced to weekly testing if operating procedures have been developed to
prevent excess amounts of ammonia from being introduced in the con-
trol device and when operation of the control device has been proven
successful with regard to controlling ammonia slip. Daily sorbent or
stain tube testing shall resume when the catalyst is within 30 days of its
useful life expectancy. Every effort shall be made to take at least one
weekly sample near the normal highest ammonia injection rate.

(D) Other methods. Monitor ammonia using another
continuous emissions monitoring system (CEMS) or predictive emis-
sions monitoring system (PEMS) procedure subject to prior approval
of the executive director. For purposes of this subparagraph, the exec-
utive director is the Engineering Services Team, Office of Compliance
and Enforcement.

(E) Records. The owner or operator shall maintain
records which are sufficient to demonstrate compliance with the
requirements of the appropriate subparagraph of this paragraph.
For the sorbent or stain tube option, these records shall include the
ammonia injection rate and NOx stack emissions measured during
each sorbent or stain tube test. The records shall be maintained for a
period of at least five years. Records shall be available for inspection
by the executive director, EPA, and any local air pollution control
agency having jurisdiction upon request.

(5) Installation of monitors shall be performed in accor-
dance with the schedule specified in §117.510(c)(2) of this title (relat-
ing to Compliance Schedule for Utility Electric Generation in Ozone
Nonattainment Areas).

(b) Testing requirements. The owner or operator of units
which are subject to the emission limits of §117.106(c) of this title
must test the units as specified in §117.111 of this title in accordance
with the schedule specified in §117.510(c)(2) of this title.

(c) Emission allowances.

(1) The NO
x
testing and monitoring data of subsections (a)

and (b) of this section, together with the level of activity, as defined
in §101.350 of this title (relating to Definitions), shall be used to es-
tablish the emission factor for calculating actual emissions for compli-
ance with Chapter 101, Subchapter H, Division 3 of this title (relating
to Mass Emissions Cap and Trade Program).

(2) For units not operating with a CEMS or PEMS, the fol-
lowing apply.

(A) Retesting as specified in subsection (b) of this sec-
tion is required within 60 days after any modification which could rea-
sonably be expected to increase the NOx

emission rate.

(B) Retesting as specified in subsection (b) of this sec-
tion may be conducted at the discretion of the owner or operator af-
ter any modification which could reasonably be expected to decrease
the NOx emission rate, including, but not limited to, installation of
post-combustion controls, low-NO

x
burners, low excess air operation,

staged combustion (for example, overfire air), flue gas recirculation
(FGR), and fuel-lean and conventional (fuel-rich) reburn.

(C) The NOx emission rate determined by the retesting
shall establish a new emission factor to be used to calculate actual emis-
sions from the date of the retesting forward. Until the date of the retest-
ing, the previously determined emission factor shall be used to calcu-
late actual emissions for compliance with Chapter 101, Subchapter H,
Division 3 of this title.

(D) All test reports must be submitted to the executive
director for review and approval within 60 days after completion of the
testing.

(3) The emission factor in paragraph (1) or (2) of this sub-
section is multiplied by the unit’s level of activity to determine the
unit’s actual emissions for compliance with Chapter 101, Subchapter
H, Division 3 of this title.

§117.119. Notification, Recordkeeping, and Reporting Require-
ments.

(a) Startup and shutdown records. For units subject to the
startup and/or shutdown exemptions allowed under §101.222 of this ti-
tle (relating to Demonstrations), hourly records shall be made of startup
and/or shutdown events and maintained for a period of at least two
years. Records shall be available for inspection by the executive direc-
tor, EPA, and any local air pollution control agency having jurisdiction
upon request. These records shall include, but are not limited to: type
of fuel burned; quantity of each type fuel burned; gross and net energy
production in megawatt-hours (MW-hr); and the date, time, and dura-
tion of the event.

(b) Notification. The owner or operator of a unit subject to
the emission specifications of this division (relating to Utility Electric
Generation in Ozone Nonattainment Areas) shall submit notification
to the appropriate regional office and any local air pollution control
agency having jurisdiction as follows:
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(1) verbal notification of the date of any testing conducted
under §117.111 of this title (relating to Initial Demonstration of Com-
pliance) at least 15 days prior to such date followed by written notifi-
cation within 15 days after testing is completed; and

(2) verbal notification of the date of any continuous emis-
sions monitoring system (CEMS) or predictive emissions monitoring
system (PEMS) performance evaluation conducted under §117.113 of
this title (relating to Continuous Demonstration of Compliance) at least
15 days prior to such date followed by written notification within 15
days after testing is completed.

(c) Reporting of test results. The owner or operator of an af-
fected unit shall furnish the Office of Compliance and Enforcement, the
appropriate regional office, and any local air pollution control agency
having jurisdiction a copy of any testing conducted under §117.111 of
this title or any CEMS or PEMS performance evaluation conducted un-
der §117.113 of this title:

(1) within 60 days after completion of such testing or eval-
uation; and

(2) not later than the appropriate compliance schedules
specified in §117.510 of this title (relating to Compliance Schedule
for Utility Electric Generation in Ozone Nonattainment Areas).

(d) Semiannual reports. The owner or operator of a unit re-
quired to install a CEMS, PEMS, or steam-to-fuel or water-to-fuel ratio
monitoring system under §117.113 of this title shall report in writing
to the executive director on a semiannual basis any exceedance of the
applicable emission limitations in this division and the monitoring sys-
tem performance. All reports shall be postmarked or received by the
30th day following the end of each calendar semiannual period. Writ-
ten reports shall include the following information:

(1) the magnitude of excess emissions computed in accor-
dance with 40 Code of Federal Regulations (CFR) §60.13(h), any con-
version factors used, the date and time of commencement and comple-
tion of each time period of excess emissions, and the unit operating
time during the reporting period:

(A) for stationary gas turbines using steam-to-fuel
or water-to-fuel ratio monitoring to demonstrate compliance in
accordance with §117.113 of this title, excess emissions are computed
as each one-hour period during which the hourly steam-to-fuel or
water-to-fuel ratio is less than the ratio determined to result in compli-
ance during the initial demonstration of compliance test required by
§117.111 of this title;

(B) for utility boilers complying with §117.108 of this
title (relating to System Cap), excess emissions are each daily period
for which the total nitrogen oxides (NOx

) emissions exceed the rolling
30-day average or the maximum daily NO

x
cap;

(2) specific identification of each period of excess emis-
sions that occurs during startups, shutdowns, and malfunctions of the
affected unit. The nature and cause of any malfunction (if known) and
the corrective action taken or preventative measures adopted;

(3) the date and time identifying each period during which
the continuous monitoring system was inoperative, except for zero and
span checks and the nature of the system repairs or adjustments;

(4) when no excess emissions have occurred or the contin-
uous monitoring system has not been inoperative, repaired, or adjusted,
such information shall be stated in the report;

(5) if the total duration of excess emissions for the report-
ing period is less than 1.0% of the total unit operating time for the re-
porting period and the CEMS, PEMS, or steam-to-fuel or water-to-fuel

ratio monitoring system downtime for the reporting period is less than
5.0% of the total unit operating time for the reporting period, only a
summary report form (as outlined in the latest edition of the commis-
sion’s "Guidance for Preparation of Summary, Excess Emission, and
Continuous Monitoring System Reports") shall be submitted, unless
otherwise requested by the executive director. If the total duration of
excess emissions for the reporting period is greater than or equal to
1.0% of the total operating time for the reporting period or the CEMS
or steam-to-fuel or water-to-fuel ratio monitoring system downtime for
the reporting period is greater than or equal to 5.0% of the total oper-
ating time for the reporting period, a summary report and an excess
emission report shall both be submitted.

(e) Recordkeeping. The owner or operator of a unit subject
to the requirements of this division shall maintain records of the data
specified in this subsection. Records shall be kept for a period of at
least five years and made available for inspection by the executive di-
rector, EPA, or local air pollution control agencies having jurisdiction
upon request. Operating records for each unit shall be recorded and
maintained at a frequency equal to the applicable emission specifica-
tion averaging period, or for units claimed exempt from the emission
specifications based on low annual capacity factor, monthly. Records
shall include:

(1) emission rates in units of the applicable standards;

(2) gross energy production in MW-hr (not applicable to
auxiliary boilers);

(3) quantity and type of fuel burned;

(4) the injection rate of reactant chemicals (if applicable);
and

(5) emission monitoring data, in accordance with §117.113
of this title, including:

(A) the date, time, and duration of any malfunction
in the operation of the monitoring system, except for zero and
span checks, if applicable, and a description of system repairs and
adjustments undertaken during each period;

(B) the results of initial certification testing, evalua-
tions, calibrations, checks, adjustments, and maintenance of CEMS,
PEMS, or operating parameter monitoring systems; and

(C) actual emissions or operating parameter measure-
ments, as applicable;

(6) the results of performance testing, including initial
demonstration of compliance testing conducted in accordance with
§117.111 of this title; and

(7) records of hours of operation.

§117.121. Alternative Case Specific Specifications.

(a) Where a person can demonstrate that an affected unit can-
not attain the applicable requirements of §117.105 of this title (relat-
ing to Emission Specifications for Reasonably Available Control Tech-
nology (RACT)), or the carbon monoxide (CO) or ammonia limits of
§117.106(d) of this title (relating to Emission Specifications for At-
tainment Demonstrations), the executive director may approve emis-
sion specifications different from §117.105 of this title or the CO or
ammonia limits in §117.106(d) of this title for that unit. The executive
director:

(1) shall consider on a case-by-case basis the technological
and economic circumstances of the individual unit;

(2) must determine that such specifications are the result of
the lowest emission limitation the unit is capable of meeting after the
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application of controls to meet the nitrogen oxides emission specifica-
tions of §117.105 or §117.106 of this title, as applicable;

(3) in determining whether to approve alternative emission
specifications, may take into consideration the ability of the plant at
which the unit is located to meet emission specifications through sys-
tem-wide averaging at maximum capacity; and

(4) is the Engineering Services Team, Office of Compli-
ance and Enforcement, for purposes of this section.

(b) Any owner or operator affected by the executive director’s
decision to deny an alternative case specific emission specification may
file a motion to overturn the executive director’s decision. The require-
ments of §50.139 of this title (relating to Motion to Overturn Executive
Director’s Decision) apply. Executive director approval does not nec-
essarily constitute satisfaction of all federal requirements nor eliminate
the need for approval by the EPA in cases where specified criteria for
determining equivalency have not been clearly identified in applica-
ble sections of this division (relating to Utility Electric Generation in
Ozone Nonattainment Areas).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 17,
2002.
TRD-200208321
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 17, 2003
Proposal publication date: June 21, 2002
For further information, please call: (512) 239-4808

♦ ♦ ♦
DIVISION 2. UTILITY ELECTRIC
GENERATION IN EAST AND CENTRAL
TEXAS
30 TAC §§117.131, 117.135, 117.138, 117.141, 117.143,
117.149, 117.151
STATUTORY AUTHORITY
The amendments and new section are adopted under TWC,
§5.103, which provides the commission the authority to adopt
rules necessary to carry out its powers and duties under the
TWC; and under THSC, TCAA, §382.017, concerning Rules,
which provides the commission with the authority to adopt
rules consistent with the policy and purposes of the TCAA.
The amendments and new section are also adopted under
TCAA, §382.011, concerning General Powers and Duties,
which authorizes the commission to control the quality of
the state’s air; §382.012, concerning State Air Control Plan,
which authorizes the commission to prepare and develop a
general, comprehensive plan for the control of the state’s air;
§382.014, concerning Emission Inventory, which authorizes
the commission to require submission information relating to
emissions of air contaminants; §382.016, concerning Monitoring
Requirements; Examination of Records, which authorizes the
commission to prescribe requirements for owners or opera-
tors of sources to make and maintain records of emissions

measurements; §382.021, concerning Sampling Methods and
Procedures, which authorizes the commission to prescribe
the sampling methods and procedures; and §382.051(d),
concerning Permitting Authority of Commission; Rules, which
authorizes the commission to adopt rules as necessary to
comply with changes in federal law or regulations applicable to
permits under Chapter 382; and FCAA, 42 USC, §7401.
§117.131. Applicability.

(a) The provisions of this division (relating to Utility Electric
Generation in East and Central Texas) shall apply to each utility electric
power boiler and stationary gas turbine (including duct burners used in
turbine exhaust ducts) that:

(1) generates electric energy for compensation;

(2) is owned or operated by an electric cooperative, inde-
pendent power producer, municipality, river authority, or public utility,
or any of its successors;

(3) was placed into service before December 31, 1995; and

(4) is located in Atascosa, Bastrop, Bexar, Brazos, Cal-
houn, Cherokee, Fannin, Fayette, Freestone, Goliad, Gregg, Grimes,
Harrison, Henderson, Hood, Hunt, Lamar, Limestone, Marion,
McLennan, Milam, Morris, Nueces, Parker, Red River, Robertson,
Rusk, Titus, Travis, Victoria, or Wharton County.

(b) The provisions of §117.134 of this title (relating to Gas-
Fired Steam Generation) also apply in Palo Pinto County.

§117.135. Emission Specifications.
In accordance with the compliance schedule in §117.512 of this title
(relating to Compliance Schedule for Utility Electric Generation in East
and Central Texas), the owner or operator of each utility electric power
boiler or stationary gas turbine (including duct burners used in turbine
exhaust ducts) shall:

(1) ensure that emissions of nitrogen oxide (NOx
) do not

exceed the following rates, in pound per million British thermal unit
(lb/MMBtu) heat input on an annual (calendar year) average:

(A) electric power boilers:

(i) gas-fired, 0.14;

(ii) coal-fired, 0.165;

(B) stationary gas turbines (including duct burners used
in turbine exhaust ducts):

(i) subject to Texas Utilities Code (TUC), §39.264
(except units designated in accordance with TUC, §39.264(i)), 0.14;

(ii) not subject to TUC, §39.264, 0.15 (or alterna-
tively, 42 parts per million by volume (ppmv) NOx

, adjusted to 15%
oxygen (O

2
), dry basis); and

(iii) units designated in accordance with TUC,
§39.264(i), 0.15 (or alternatively, 42 ppmv NOx, adjusted to 15% O2,
dry basis); and

(2) ensure that for units which inject urea or ammonia into
the exhaust stream for NO

x
control, ammonia emissions do not exceed

ten ppmv at 3.0% O2, dry, for boilers and 15% O2, dry, for stationary
gas turbines (including duct burners used in turbine exhaust ducts) from
any unit subject to the NO

x
emission limits specified in paragraph (1)

of this section, based on:

(A) a block one-hour averaging period for units not
equipped with a continuous emissions monitoring system (CEMS) or
predictive emissions monitoring system (PEMS) for ammonia; or
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(B) a rolling 24-hour averaging period for units
equipped with CEMS or PEMS for ammonia. One of the ammonia
monitoring procedures specified in §117.114(a)(4) of this title (relat-
ing to Emission Testing and Monitoring for the Houston/Galveston
Attainment Demonstration) shall be used to demonstrate compliance
with the ammonia emission specification of this subparagraph.

§117.138. System Cap.
(a) An owner or operator may achieve compliance with the ni-

trogen oxides (NOx) emission limits of §117.135 of this title (relating
to Emission Specifications) by achieving equivalent NOx emission re-
ductions obtained by compliance with a system cap emission limitation
in accordance with the requirements of this section.

(b) Each unit within an electric power generating system, as
defined in §117.10(14)(B) of this title (relating to Definitions), that
would otherwise be subject to the NO

x
emission limits of §117.135 of

this title must be included in the system cap.

(c) The annual average emission cap shall be calculated using
the following equation.
Figure: 30 TAC §117.138(c) (No change.)

(d) The NO
x
emissions monitoring required by §117.143 of

this title (relating to Continuous Demonstration of Compliance) for
each unit in the system cap shall be used to demonstrate continuous
compliance with the system cap.

(e) For each operating unit, the owner or operator shall use one
of the following methods to provide substitute emissions compliance
data during periods when the NOx monitor is off-line:

(1) if the NOx monitor is a continuous emissions monitor-
ing system (CEMS):

(A) subject to 40 Code of Federal Regulations (CFR)
Part 75, use the missing data procedures specified in 40 CFR Part 75,
Subpart D (Missing Data Substitution Procedures);

(B) subject to 40 CFR Part 75, Appendix E, use the
missing data procedures specified in 40 CFR Part 75, Appendix E, §2.5
(Missing Data Procedures);

(2) use Appendix E monitoring in accordance with
§117.143(d) of this title;

(3) if the NOx monitor is a predictive emissions monitoring
system (PEMS):

(A) use the methods specified in 40 CFR Part 75, Sub-
part D;

(B) use calculations in accordance with §117.143(e) of
this title; or

(4) if the methods specified in paragraphs (1) - (3) of this
subsection are not used, the owner or operator must use the maximum
emission rate as measured by the testing conducted in accordance with
§117.141(d) of this title (relating to Initial Demonstration of Compli-
ance).

(f) The owner or operator of any unit subject to a system cap
shall maintain daily records indicating the NOx emissions and fuel us-
age from each unit and summations of total NOx emissions and fuel
usage for all units under the system cap on a daily basis. Records shall
also be retained in accordance with §117.149 of this title (relating to
Notification, Recordkeeping, and Reporting Requirements).

(g) The owner or operator of any unit subject to a system cap
shall submit annual reports for the monitoring systems in accordance
with §117.149 of this title. The owner or operator shall also report any
exceedance of the system cap emission limit in the annual report and

shall include an analysis of the cause for the exceedance with appro-
priate data to demonstrate the amount of emissions in excess of the
applicable limit and the necessary corrective actions taken by the com-
pany to assure future compliance.

(h) The owner or operator of any unit subject to a system cap
shall demonstrate initial compliance with the system cap in accordance
with the schedule specified in §117.512 of this title (relating to Com-
pliance Schedule for Utility Electric Generation in East and Central
Texas).

(i) A unit which is permanently retired or decommissioned and
rendered inoperable may be included in the source cap emission limit,
provided that the permanent shutdown occurred on or after January 1,
1999. The source cap emission limit is calculated in accordance with
subsection (b) of this section.

(j) Emission reductions from shutdowns or curtailments which
have been used for netting or offset purposes under the requirements
of Chapter 116 of this title may not be included in the baseline for
establishing the cap.

(k) For the purposes of determining compliance with the
source cap emission limit, the contribution of each affected unit that
is operating during a startup, shutdown, or upset period shall be
calculated from the NOx emission rate measured by the NOx

monitor,
if operating properly. If the NO

x
monitor is not operating properly,

the substitute data procedures identified in subsection (e) of this
section must be used. If neither the NOx

monitor nor the substitute
data procedure are operating properly, the owner or operator must use
the maximum daily rate measured during the initial demonstration of
compliance, unless the owner or operator provides data demonstrating
to the satisfaction of the executive director and EPA that actual
emissions were less than maximum emissions during such periods.

§117.141. Initial Demonstration of Compliance.
(a) The owner or operator of all units which are subject to

the emission limitations of §117.135 of this title (relating to Emission
Specifications) must be tested as follows.

(1) Test for nitrogen oxides (NOx), carbon monoxide (CO),
and oxygen (O2) emissions.

(2) Units which inject urea or ammonia into the exhaust
stream for NO

x
control shall be tested for ammonia emissions.

(3) Testing shall be performed in accordance with the
schedule specified in §117.512 of this title (relating to Compliance
Schedule for Utility Electric Generation in East and Central Texas).

(b) The tests required by subsection (a) of this section shall be
used for determination of initial compliance with the emission limits of
this division (relating to Utility Electric Generation in East and Central
Texas). Test results shall be reported in the units of the applicable emis-
sion limits and averaging periods. If compliance testing is based on 40
Code of Federal Regulations, Part 60, Appendix A reference methods,
the report must contain the information specified in §117.211(g) of this
title (relating to Initial Demonstration of Compliance).

(c) Continuous emissions monitoring systems (CEMS) or pre-
dictive emissions monitoring systems (PEMS) required by §117.143 of
this title (relating to Continuous Demonstration of Compliance) shall
be installed and operational before testing under subsection (a) of this
section. Verification of operational status shall, at a minimum, include
completion of the initial monitor certification and the manufacturer’s
written requirements or recommendations for installation, operation,
and calibration of the device.

(d) Initial compliance with the emission specifications of this
division for units operating with CEMS or PEMS in accordance with
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§117.143 of this title shall be demonstrated after monitor certifica-
tion testing using the NOx CEMS or PEMS as follows. To comply
with the NOx emission limit in pound per million British thermal units
(lb/MMBtu) on an annual average, NO

x
emissions from a unit are mon-

itored for each unit operating day in a calendar year, and the annual
average emission rate is used to determine compliance with the NOx

emission limit. The annual average emission rate is calculated as the
average of all hourly emissions data recorded by the monitoring system
during a calendar year.

§117.143. Continuous Demonstration of Compliance.
(a) Nitrogen oxides (NOx) monitoring. The owner or operator

of each unit subject to the emission specifications of this division (re-
lating to Utility Electric Generation in East and Central Texas) shall in-
stall, calibrate, maintain, and operate a continuous emissions monitor-
ing system (CEMS), predictive emissions monitoring system (PEMS),
or other system specified in this section to measure NO

x
on an individ-

ual basis.

(b) Carbon monoxide (CO) monitoring. If the owner or opera-
tor chooses to monitor CO exhaust emissions from a unit subject to the
emission specifications of this division, the following methods should
be considered appropriate guidance for determining CO emissions:

(1) install, calibrate, maintain, and operate a:

(A) CEMS in accordance with subsection (c) of this
section; or

(B) PEMS in accordance with subsection (f) of this sec-
tion; or

(2) sample CO as follows:

(A) with a portable analyzer (or 40 Code of Federal
Regulations (CFR) Part 60, Appendix A reference method test appa-
ratus) after manual combustion tuning or manual burner adjustments
conducted for the purpose of minimizing NO

x
emissions whenever, fol-

lowing such manual changes, either:

(i) NOx emissions are sampled with a portable ana-
lyzer or 40 CFR Part 60, Appendix A reference method test apparatus;
or

(ii) the resulting NO
x
emissions measured by CEMS

or predicted by PEMS are lower than levels for which CO emissions
data was previously gathered; and

(B) sample CO emissions using the test methods and
procedures of 40 CFR Part 60 in conjunction with the annual relative
accuracy test audit of the NOx and diluent analyzer.

(c) CEMS requirements.

(1) Any CEMS required by this section shall be installed,
calibrated, maintained, and operated in accordance with 40 CFR Part
75 or Part 60, as applicable.

(2) One CEMS may be shared among units, provided:

(A) the exhaust stream of each unit is analyzed sepa-
rately; and

(B) the CEMS meets the applicable certification
requirements of paragraph (1) of this subsection for each exhaust
stream.

(3) As an alternative to paragraph (2) of this subsection, for
units which are included in a system cap under §117.138 of this title
(relating to System Cap):

(A) all bypass stacks shall be monitored in order to
quantify emissions directed through the bypass stack;

(B) one CEMS may be shared among units, provided:

(i) the exhaust stream of each stack is analyzed sep-
arately; and

(ii) the CEMS meets the certification requirements
of paragraph (1) of this subsection for each stack while the CEMS is
operating in the time-shared mode; and

(C) exhaust streams of units which vent to a common
stack do not need to be analyzed separately.

(d) Acid rain peaking units. The owner or operator of each
peaking unit as defined in 40 CFR §72.2, may:

(1) monitor operating parameters for each unit in accor-
dance with 40 CFR Part 75, Appendix E, §1.1 or §1.2 and calculate
NOx emission rates based on those procedures; or

(2) use CEMS or PEMS in accordance with this section to
monitor NOx emission rates.

(e) PEMS requirements. The owner or operator of any PEMS
used to meet a pollutant monitoring requirement of this section must
comply with the following. The required PEMS and fuel flow meters
shall be used to demonstrate continuous compliance with the emission
limitations of §117.135 of this title (relating to Emission Specifica-
tions).

(1) The PEMS must predict the pollutant emissions in the
units of the applicable emission limitations of this division.

(2) Monitor diluent, either oxygen or carbon dioxide:

(A) using a CEMS:

(i) in accordance with subsection (c) of this section;
or

(ii) with a similar alternative method approved by
the executive director and EPA; or

(B) using a PEMS.

(3) Any PEMS for units subject to the requirements of 40
CFR Part 75 shall meet the requirements of 40 CFR §§75.40 - 75.48.

(4) Any PEMS for units not subject to the requirements of
40 CFR Part 75 shall meet the requirements of either:

(A) 40 CFR §§75.40 - 75.48; or

(B) §117.213(f) of this title (relating to Continuous
Demonstration of Compliance).

(f) Gas turbine monitoring. The owner or operator of each sta-
tionary gas turbine subject to the emission specifications of §117.135
of this title, instead of monitoring emissions in accordance with the
monitoring requirements of 40 CFR Part 75, may comply with the fol-
lowing monitoring requirements:

(1) for stationary gas turbines rated less than 30 megawatt
(MW) or peaking gas turbines (as defined in §117.10 of this title (relat-
ing to Definitions)) which use steam or water injection to comply with
the emission specification of §117.135(1)(B) of this title:

(A) install, calibrate, maintain, and operate a CEMS or
PEMS in compliance with this section; or

(B) for units which are not included in a system cap un-
der §117.138 of this title, install, calibrate, maintain, and operate a con-
tinuous monitoring system to monitor and record the average hourly
fuel and steam or water consumption. The system shall be accurate to
within ± 5.0%. The steam-to-fuel or water-to-fuel ratio monitoring data
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shall constitute the method for demonstrating continuous compliance
with the emission specification of §117.135(1)(B) of this title; and

(2) for gas turbines not subject to paragraph (1) of this sub-
section, install, calibrate, maintain, and operate a CEMS or PEMS in
compliance with this section.

(g) Totalizing fuel flow meters. The owner or operator of units
listed in this subsection shall install, calibrate, maintain, and operate
totalizing fuel flow meters to individually and continuously measure
the gas and liquid fuel usage. A computer which collects, sums, and
stores electronic data from continuous fuel flowmeters is an acceptable
totalizer. The units are:

(1) any unit subject to the emission specifications of this
division;

(2) any stationary gas turbine with an MW rating greater
than or equal to 1.0 MW operated more than an average of 10% of the
hours of the year, averaged over the three most recent calendar years,
or more than 20% of the hours in a single calendar year; and

(3) any unit claimed exempt from the emission specifica-
tions of this division using the exemption of §117.133(1) of this title
(relating to Exemptions).

(h) Run time meters. The owner or operator of any stationary
gas turbine using the exemption of §117.133(2) of this title shall record
the operating time with an elapsed run time meter approved by the ex-
ecutive director.

(i) Loss of exemption. The owner or operator of any unit
claimed exempt from the emission specifications of this division using
the exemptions of §117.133 of this title, shall notify the executive
director within seven days if the applicable limit is exceeded.

(1) If the limit is exceeded, the exemption from the emis-
sion specifications of §117.135 of this title shall be permanently with-
drawn.

(2) Within 90 days after loss of the exemption, the owner
or operator shall submit a compliance plan detailing a plan to meet the
applicable compliance limit as soon as possible, but no later than 24
months after exceeding the limit. The plan shall include a schedule
of increments of progress for the installation of the required control
equipment.

(3) The schedule shall be subject to the review and approval
of the executive director.

(j) Data used for compliance. After the initial demonstration
of compliance required by §117.141 of this title (relating to Initial
Demonstration of Compliance) the methods required in this section
shall be used to determine compliance with the emission specifications
of this division. Compliance with the emission limitations may also be
determined at the discretion of the executive director using any com-
mission compliance method.

(k) Enforcement of NOx limits. No unit subject to §117.135 of
this title shall be operated at an emission rate higher than that allowed
by the emission specifications of §117.135 of this title.

§117.149. Notification, Recordkeeping, and Reporting Require-
ments.

(a) Startup and shutdown records. For units subject to the
startup and/or shutdown exemptions allowed under §101.222 of this ti-
tle (relating to Demonstrations), hourly records shall be made of startup
and/or shutdown events and maintained for a period of at least two
years. Records shall be available for inspection by the executive direc-
tor, EPA, and any local air pollution control agency having jurisdiction
upon request. These records shall include, but are not limited to: type

of fuel burned; quantity of each type fuel burned; gross and net energy
production in megawatt-hours (MW-hr); and the date, time, and dura-
tion of the event.

(b) Notification. The owner or operator of a unit subject to
the emission specifications of this division (relating to Utility Electric
Generation in East and Central Texas) shall submit notification to the
executive director as follows:

(1) verbal notification of the date of any initial demonstra-
tion of compliance testing conducted under §117.141 of this title (re-
lating to Initial Demonstration of Compliance) at least 15 days prior to
such date followed by written notification within 15 days after testing
is completed; and

(2) verbal notification of the date of any continuous emis-
sions monitoring systems (CEMS) or predictive emissions monitoring
systems (PEMS) performance evaluation conducted under §117.143 of
this title (relating to Continuous Demonstration of Compliance) at least
15 days prior to such date followed by written notification within 15
days after testing is completed.

(c) Reporting of test results. The owner or operator of an af-
fected unit shall furnish the executive director and any local air pollu-
tion control agency having jurisdiction a copy of any initial demonstra-
tion of compliance testing conducted under §117.141 of this title or any
CEMS or PEMS performance evaluation conducted under §117.143 of
this title:

(1) within 60 days after completion of such testing or eval-
uation; and

(2) not later than the appropriate compliance schedule
specified in §117.512 of this title (relating to Compliance Schedule
for Utility Electric Generation in East and Central Texas).

(d) Annual reports. The owner or operator of a unit required
to install a CEMS, PEMS, or steam-to-fuel or water-to-fuel ratio mon-
itoring system under §117.143 of this title shall report in writing to the
executive director on an annual basis any exceedance of the applicable
emission limitations in this division and the monitoring system per-
formance. All reports shall be postmarked or received by January 31
following the end of each calendar year. Written reports shall include
the following information:

(1) the magnitude of excess emissions computed in accor-
dance with 40 Code of Federal Regulations (CFR) §60.13(h), any con-
version factors used, the date and time of commencement and com-
pletion of each time period of excess emissions, and the unit oper-
ating time during the reporting period. For stationary gas turbines
using steam-to-fuel or water-to-fuel ratio monitoring to demonstrate
compliance in accordance with §117.143 of this title, excess emis-
sions are computed as each one-hour period during which the hourly
steam-to-fuel or water-to-fuel ratio is less than the ratio determined to
result in compliance during the initial demonstration of compliance test
required by §117.141 of this title;

(2) specific identification of each period of excess emis-
sions that occurs during startups, shutdowns, and malfunctions of the
affected unit. The nature and cause of any malfunction (if known) and
the corrective action taken or preventative measures adopted;

(3) the date and time identifying each period during which
the continuous monitoring system was inoperative, except for zero and
span checks and the nature of the system repairs or adjustments;

(4) when no excess emissions have occurred or the contin-
uous monitoring system has not been inoperative, repaired, or adjusted,
such information shall be stated in the report; and
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(5) if the total duration of excess emissions for the report-
ing period is less than 1.0% of the total unit operating time for the re-
porting period and the CEMS, PEMS, or steam-to-fuel or water-to-fuel
ratio monitoring system downtime for the reporting period is less than
5.0% of the total unit operating time for the reporting period, only a
summary report form (as outlined in the latest edition of the commis-
sion’s "Guidance for Preparation of Summary, Excess Emission, and
Continuous Monitoring System Reports") shall be submitted, unless
otherwise requested by the executive director. If the total duration of
excess emissions for the reporting period is greater than or equal to
1.0% of the total operating time for the reporting period or the CEMS
or steam-to-fuel or water-to-fuel ratio monitoring system downtime for
the reporting period is greater than or equal to 5.0% of the total oper-
ating time for the reporting period, a summary report and an excess
emission report shall both be submitted.

(e) Recordkeeping. The owner or operator of a unit subject
to the requirements of this division shall maintain records of the data
specified in this subsection. Records shall be kept for a period of at
least five years and made available for inspection by the executive di-
rector, EPA, or local air pollution control agencies having jurisdiction
upon request. Operating records for each unit shall be recorded and
maintained at a frequency equal to the applicable emission specifica-
tion averaging period, or for units claimed exempt from the emission
specifications based on low annual capacity factor, monthly. Records
shall include:

(1) emission rates in units of the applicable standards;

(2) gross energy production in MW-hr (not applicable to
auxiliary boilers);

(3) quantity and type of fuel burned;

(4) the injection rate of reactant chemicals (if applicable);
and

(5) emission monitoring data in accordance with §117.143
of this title, including:

(A) the date, time, and duration of any malfunction
in the operation of the monitoring system, except for zero and
span checks, if applicable, and a description of system repairs and
adjustments undertaken during each period;

(B) the results of initial certification testing, evalua-
tions, calibrations, checks, adjustments, and maintenance of CEMS,
PEMS, or operating parameter monitoring systems; and

(C) actual emissions or operating parameter measure-
ments, as applicable;

(6) the results of performance testing, including initial
demonstration of compliance testing conducted in accordance with
§117.141 of this title; and

(7) records of hours of operation.

§117.151. Alternative Case Specific Specifications.

(a) Where a person can demonstrate that an affected unit can-
not attain the ammonia limit of §117.135(2) of this title (relating to
Emission Specifications), the executive director may approve emission
specifications different from the ammonia limit in §117.135(2) of this
title for that unit. The executive director:

(1) shall consider on a case-by-case basis the technological
and economic circumstances of the individual unit;

(2) must determine that such specifications are the result of
the lowest emission limitation the unit is capable of meeting after the

application of controls to meet the nitrogen oxides emission specifica-
tions of §117.135 of this title;

(3) in determining whether to approve alternative emission
specifications, may take into consideration the ability of the plant at
which the unit is located to meet emission specifications through sys-
tem-wide averaging at maximum capacity; and

(4) is the Engineering Services Team, Office of Compli-
ance and Enforcement, for purposes of this section.

(b) Any owner or operator affected by the executive director’s
decision to deny an alternative case specific emission specification may
file a motion to overturn the executive director’s decision. The require-
ments of §50.139 of this title (relating to Motion to Overturn Executive
Director’s Decision) apply.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 17,
2002.
TRD-200208322
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 17, 2003
Proposal publication date: June 21, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
DIVISION 3. INDUSTRIAL, COMMERCIAL,
AND INSTITUTIONAL COMBUSTION
SOURCES IN OZONE NONATTAINMENT
AREAS
30 TAC §§117.203, 117.205 - 117.207, 117.213 - 117.216,
117.219, 117.221, 117.223
STATUTORY AUTHORITY
The amendments are adopted under TWC, §5.103, which
provides the commission the authority to adopt rules necessary
to carry out its powers and duties under the TWC; and under
THSC, TCAA, §382.017, concerning Rules, which provides
the commission with the authority to adopt rules consistent
with the policy and purposes of the TCAA. The amendments
are also adopted under TCAA, §382.011, concerning General
Powers and Duties, which authorizes the commission to control
the quality of the state’s air; §382.012, concerning State Air
Control Plan, which authorizes the commission to prepare and
develop a general, comprehensive plan for the control of the
state’s air; §382.014, concerning Emission Inventory, which
authorizes the commission to require submission information
relating to emissions of air contaminants; §382.016, concerning
Monitoring Requirements; Examination of Records, which au-
thorizes the commission to prescribe requirements for owners or
operators of sources to make and maintain records of emissions
measurements; §382.021, concerning Sampling Methods and
Procedures, which authorizes the commission to prescribe
the sampling methods and procedures; and §382.051(d),
concerning Permitting Authority of Commission; Rules, which
authorizes the commission to adopt rules as necessary to
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comply with changes in federal law or regulations applicable to
permits under Chapter 382; and FCAA, 42 USC, §7401.
§117.203. Exemptions.

(a) Units exempted from the provisions of this division
(relating to Industrial, Commercial, and Institutional Combustion
Sources in Ozone Nonattainment Areas), except as may be specified in
§§117.206(i), 117.209(c)(1), 117.213(i), 117.214(a)(2), 117.216(a)(5),
and 117.219(f)(6) and (10) of this title (relating to Emission Specifica-
tions for Attainment Demonstrations; Initial Control Plan Procedures;
Continuous Demonstration of Compliance; Emission Testing and
Monitoring for the Houston/Galveston Attainment Demonstration;
Final Control Plan Procedures for Attainment Demonstration Emis-
sion Specifications; and Notification, Recordkeeping, and Reporting
Requirements), include the following:

(1) any new units placed into service after November 15,
1992, except for new units which are qualified, at the option of the
owner or operator, as functionally identical replacement for existing
units under §117.205(a)(3) of this title (relating to Emission Specifi-
cations for Reasonably Available Control Technology (RACT)). Any
emission credits resulting from the operation of such replacement units
shall be limited to the cumulative maximum rated capacity of the units
replaced;

(2) any industrial, commercial, or institutional boiler or
process heater with a maximum rated capacity of less than 40 million
British thermal units per hour (MMBtu/hr);

(3) heat treating furnaces and reheat furnaces. This exemp-
tion shall no longer apply to any heat treating furnace or reheat furnace
with a maximum rated capacity of 20MMBtu/hr or greater in the Hous-
ton/Galveston ozone nonattainment area after the appropriate compli-
ance date(s) for emission specifications for attainment demonstrations
specified in §117.520 of this title (relating to Compliance Schedule
for Industrial, Commercial, and Institutional Combustion Sources in
Ozone Nonattainment Areas);

(4) flares, incinerators, pulping liquor recovery furnaces,
sulfur recovery units, sulfuric acid regeneration units, molten sulfur ox-
idation furnaces, and sulfur plant reaction boilers. This exemption shall
no longer apply to the following units in the Houston/Galveston ozone
nonattainment area after the appropriate compliance date(s) for emis-
sion specifications for attainment demonstrations specified in §117.520
of this title:

(A) incinerators with a maximum rated capacity of 40
MMBtu/hr or greater; and

(B) pulping liquor recovery furnaces;

(5) dryers, kilns, or ovens used for drying, baking, cook-
ing, calcining, and vitrifying. This exemption shall no longer apply to
the following units in the Houston/Galveston ozone nonattainment area
after the appropriate compliance date(s) for emission specifications for
attainment demonstrations specified in §117.520 of this title:

(A) magnesium chloride fluidized bed dryers; and

(B) lime kilns and lightweight aggregate kilns;

(6) stationary gas turbines and stationary internal combus-
tion engines, which are used as follows:

(A) in research and testing;

(B) for purposes of performance verification and test-
ing;

(C) solely to power other engines or gas turbines during
startups;

(D) exclusively in emergency situations, except that op-
eration for testing or maintenance purposes is allowed for up to 52
hours per year, based on a rolling 12-month average. Any new, mod-
ified, reconstructed, or relocated stationary diesel engine placed into
service on or after October 1, 2001 in the Houston/Galveston ozone
nonattainment area is ineligible for this exemption. For the purposes of
this subparagraph, the terms "modification" and "reconstruction" have
the meanings defined in §116.10 of this title (relating to General Defi-
nitions) and 40 Code of Federal Regulations (CFR) §60.15 (December
16, 1975), respectively, and the term "relocated" means to newly install
at an account, as defined in §101.1 of this title (relating to Definitions),
a used engine from anywhere outside that account;

(E) in response to and during the existence of any offi-
cially declared disaster or state of emergency;

(F) directly and exclusively by the owner or operator for
agricultural operations necessary for the growing of crops or raising of
fowl or animals; or

(G) as chemical processing gas turbines;

(7) stationary gas turbines with a megawatt (MW) rating of
less than 1.0 MW;

(8) stationary internal combustion engines which are:

(A) located in the Houston/Galveston ozone nonattain-
ment area with a horsepower (hp) rating of less than 150 hp; or

(B) located in the Beaumont/Port Arthur or Dallas/Fort
Worth ozone nonattainment area with a hp rating of less than 300 hp;

(9) any boiler or process heater with a maximum rated ca-
pacity of 2.0 MMBtu/hr or less;

(10) any stationary diesel engine in the Beaumont/Port
Arthur or Dallas/Fort Worth ozone nonattainment area;

(11) any stationary diesel engine placed into service before
October 1, 2001 in the Houston/Galveston ozone nonattainment area
which:

(A) operates less than 100 hours per year, based on a
rolling 12-month average; and

(B) has not been modified, reconstructed, or relocated
on or after October 1, 2001. For the purposes of this subparagraph,
the terms "modification" and "reconstruction" have the meanings de-
fined in §116.10 of this title and 40 CFR §60.15 (December 16, 1975),
respectively, and the term "relocated" means to newly install at an ac-
count, as defined in §101.1 of this title, a used engine from anywhere
outside that account; and

(12) any new, modified, reconstructed, or relocated station-
ary diesel engine placed into service in the Houston/Galveston ozone
nonattainment area on or after October 1, 2001 which:

(A) operates less than 100 hours per year, based on a
rolling 12-month average, in other than emergency situations; and

(B) meets the corresponding emission standard for non-
road engines listed in 40 CFR §89.112(a), Table 1 (October 23, 1998)
and in effect at the time of installation, modification, reconstruction, or
relocation. For the purposes of this paragraph, the terms "modification"
and "reconstruction" have the meanings defined in §116.10 of this title
and 40 CFR §60.15 (December 16, 1975), respectively, and the term
"relocated" means to newly install at an account, as defined in §101.1
of this title, a used engine from anywhere outside that account.

(b) The exemptions in subsection (a)(1), (2), (7), and (8)(A)
of this section shall no longer apply in the Houston/Galveston ozone
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nonattainment area after the appropriate compliance date(s) for emis-
sion specifications for attainment demonstrations specified in §117.520
of this title.

§117.205. Emission Specifications for Reasonably Available Control
Technology (RACT).

(a) No person shall allow the discharge of air contaminants
into the atmosphere to exceed the emission limits of this section, except
as provided in §§117.207, 117.223, or 117.570 of this title (relating to
Alternative Plant-wide Emission Specifications; Source Cap; and Use
of Emissions Credits for Compliance).

(1) For purposes of this subchapter, the lower of any permit
nitrogen oxides (NO

x
) emission limit in effect on June 9, 1993, under

a permit issued in accordance with Chapter 116 of this title (relating to
Control of Air Pollution by Permits for New Construction or Modifi-
cation) and the emission limits of subsections (b) - (d) of this section
shall apply, except that:

(A) gas-fired boilers and process heaters operating un-
der a permit issued after March 3, 1982, with an emission limit of 0.12
pound NO

x
per million British thermal units (lb NO

x
/MMBtu) heat in-

put, shall be limited to that rate for the purposes of this subchapter; and

(B) gas-fired boilers and process heaters which have
had NOx reduction projects permitted since November 15, 1990 and
prior to June 9, 1993 that were solely for the purpose of making early
NOx reductions, shall be subject to the appropriate emission limit of
subsection (b) of this section. The affected person shall document
that the NO

x
reduction project was solely for the purpose of obtaining

early reductions, and include this documentation in the initial control
plan required in §117.209 of this title (relating to Initial Control Plan
Procedures).

(2) For purposes of calculating NO
x
emission limitations

under this section from existing permit limits, the following procedure
shall be used:

(A) the limit explicitly stated in lb NOx
/MMBtu of heat

input by permit provision (converted from low heating value to high
heating value, as necessary); or

(B) the NOx emission limit is the limit calculated as the
permit Maximum Allowable Emission Rate Table emission limit in
pounds per hour, divided by the maximum heat input to the unit in
MMBtu per hour (MMBtu/hr), as represented in the permit applica-
tion. In the event the maximum heat input to the unit is not explicitly
stated in the permit application, the rate shall be calculated from Ta-
ble 6 of the permit application, using the design maximum fuel flow
rate and higher heating value of the fuel, or, if neither of the above are
available, the unit’s nameplate heat input.

(3) For any unit placed into service after June 9, 1993 and
before the final compliance date as specified in §117.520 of this ti-
tle (relating to Compliance Schedule for Industrial, Commercial, and
Institutional Combustion Sources in Ozone Nonattainment Areas) as
functionally identical replacement for an existing unit or group of units
subject to the provisions of this chapter, the higher of any permit NOx

emission limit under a permit issued after June 9, 1993 in accordance
with Chapter 116 of this title and the emission limits of subsections (b)
- (d) of this section shall apply. Any emission credits resulting from
the operation of such replacement units shall be limited to the cumu-
lative maximum rated capacity of the units replaced. The inclusion of
such new units is an optional method for complying with the emission
limitations of §117.207 or §117.223 of this title. Compliance with this
paragraph does not eliminate the requirement for new units to comply
with Chapter 116 of this title.

(b) For each boiler and process heater with a maximum rated
capacity greater than or equal to 100.0 MMBtu/hr of heat input, the
applicable emission limit is as follows:

(1) gas-fired boilers, as follows:

(A) low heat release boilers with no preheated air or pre-
heated air less than 200 degrees Fahrenheit, 0.10 lbNO

x
/MMBtu of heat

input;

(B) low heat release boilers with preheated air greater
than or equal to 200 degrees Fahrenheit and less than 400 degrees
Fahrenheit, 0.15 lb NO

x
/MMBtu of heat input;

(C) low heat release boilers with preheated air greater
than or equal to 400 degrees Fahrenheit, 0.20 lb NOx/MMBtu of heat
input;

(D) high heat release boilers with no preheated air or
preheated air less than 250 degrees Fahrenheit, 0.20 lb NO

x
/MMBtu of

heat input;

(E) high heat release boilers with preheated air greater
than or equal to 250 degrees Fahrenheit and less than 500 degrees
Fahrenheit, 0.24 lb NO

x
/MMBtu of heat input; or

(F) high heat release boilers with preheated air greater
than or equal to 500 degrees Fahrenheit, 0.28 lb NOx/MMBtu of heat
input;

(2) gas-fired process heaters, based on either air preheat
temperature or firebox temperature, as follows:

(A) based on air preheat temperature:

(i) process heaters with preheated air less than 200
degrees Fahrenheit, 0.10 lb NOx/MMBtu of heat input;

(ii) process heaters with preheated air greater than or
equal to 200 degrees Fahrenheit and less than 400 degrees Fahrenheit,
0.13 lb NO

x
/MMBtu of heat input; or

(iii) process heaters with preheated air greater than
or equal to 400 degrees Fahrenheit, 0.18 lb NOx/MMBtu of heat input;

(B) based on firebox temperature:

(i) process heaters with a firebox temperature less
than 1,400 degrees Fahrenheit, 0.10 lb NOx

/MMBtu of heat input;

(ii) process heaters with a firebox temperature
greater than or equal to 1,400 degrees Fahrenheit and less than 1,800
degrees Fahrenheit, 0.125 lb NOx/MMBtu of heat input; or

(iii) process heaters with a firebox temperature
greater than or equal to 1,800 degrees Fahrenheit, 0.15 lb NOx

/MMBtu
of heat input;

(3) liquid fuel-fired boilers and process heaters, 0.30 lb
NOx/MMBtu of heat input;

(4) wood fuel-fired boilers and process heaters, 0.30 lb
NOx/MMBtu of heat input;

(5) any unit operated with a combination of gaseous, liq-
uid, or wood fuel, a variable emission limit calculated as the heat input
weighted sum of the applicable emission limits of this subsection;

(6) for any gas-fired boiler or process heater firing gaseous
fuel which contains more than 50% hydrogen by volume, over an eight-
hour period, in which the fuel gas composition is sampled and analyzed
every three hours, a multiplier of up to 1.25 times the appropriate emis-
sion limit in this subsection may be used for that eight-hour period. The
total hydrogen volume in all gaseous fuel streams will be divided by the
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total gaseous fuel flow volume to determine the volume percent of hy-
drogen in the fuel supply. The multiplier may not be used to increase
limits set by permit. The following equation shall be used by an owner
or operator using a gas-fired boiler or process heater which is subject
to this paragraph and one of the rolling 30-day averaging period emis-
sion limitations contained in paragraph (1) or (2) of this subsection to
calculate an emission limitation for each rolling 30-day period:
Figure: 30 TAC §117.205(b)(6) (No change.)

(7) for units which operate with a NOx continuous emis-
sions monitoring system (CEMS) or predictive emissions monitoring
system (PEMS) under §117.213 of this title (relating to Continuous
Demonstration of Compliance), the emission limits shall apply as:

(A) the mass of NOx emitted per unit of energy input (lb
NOx/MMBtu, on a rolling 30-day average period; or

(B) themass of NOx emitted per hour (pounds per hour),
on a block one-hour average, calculated as the product of the boiler’s
or process heater’s maximum rated capacity and its applicable limit in
lb NOx/MMBtu; and

(8) for units which do not operate with a NOx
CEMS or

PEMS under §117.213 of this title, the emission limits shall apply in
pounds per hour, as specified in paragraph (7)(B) of this subsection.

(c) No person shall allow the discharge into the atmosphere
from any stationary gas turbine with a megawatt (MW) rating greater
than or equal to 10.0 MW, emissions in excess of a block one-hour
average concentration of 42 parts per million by volume (ppmv) NOx

and 132 ppmv carbon monoxide (CO) at 15% oxygen (O2
), dry basis.

For stationary gas turbines equipped with CEMS or PEMS for CO,
the owner or operator may elect to comply with the CO limit of this
subsection using a 24-hour rolling average.

(d) No person shall allow the discharge into the atmosphere
from any gas-fired, rich-burn, stationary, reciprocating internal com-
bustion engine, emissions in excess of a block one-hour average of 2.0
grams NOx per horsepower hour (g NOx

/hp-hr) and 3.0 g CO/hp-hr for
engines which are:

(1) rated 150 hp or greater and located in the Hous-
ton/Galveston ozone nonattainment area; or

(2) rated 300 hp or greater and located in the Beau-
mont/Port Arthur or Dallas/Fort Worth ozone nonattainment area.

(e) No person shall allow the discharge into the atmosphere
from any gas-fired, lean-burn, stationary, reciprocating internal
combustion engine rated 300 hp or greater and located in the Beau-
mont/Port Arthur ozone nonattainment area, emissions in excess of
3.0 g NO

x
/hp-hr and 3.0 g CO/hp-hr, either as:

(1) a block one-hour average limit; or

(2) a 30-day rolling average limit. The owner or operator
must ensure compliance with a 30-day rolling average using:

(A) a PEMS or CEMS under §117.213 of this title; or

(B) a monitoring system which:

(i) computes predicted emissions as a function of en-
gine speed and torque using curves or equations supplied by the engine
manufacturer or developed through engine testing, which:

(I) may be adjusted by engine testing; and

(II) must be shown to be consistent with the re-
quired initial and biennial compliance testing; and

(ii) monitors and records data representative of en-
gine torque and speed at sufficient frequency to accurately compute the
30-day average NOx.

(f) No person shall allow the discharge into the atmosphere
from any boiler or process heater subject to NO

x
emission specifications

in subsection (a) or (b) of this section, CO emissions in excess of the
following limitations:

(1) for gas or liquid fuel-fired boilers or process heaters,
400 ppmv at 3.0% O

2
, dry basis;

(2) for wood fuel-fired boilers or process heaters, 775
ppmv at 7.0% O2, dry basis; and

(3) for units equipped with CEMS or PEMS for CO, the
limits of paragraphs (1) and (2) of this subsection shall apply on a
rolling 24-hour averaging period. For units not equipped with CEMS
or PEMS for CO, the limits shall apply on a one-hour average.

(g) No person shall allow the discharge into the atmosphere
from any unit subject to a NOx emission limit in this section (includ-
ing an alternative to the NO

x
limit in this section under §117.207 or

§117.223 of this title) ammonia emissions in excess of 20 ppmv based
on a block one-hour averaging period.

(h) Units exempted from the emissions specifications of this
section include the following:

(1) any industrial, commercial, or institutional boiler
or process heater with a maximum rated capacity less than 100
MMBtu/hr;

(2) any low annual capacity factor boiler, process heater,
stationary gas turbine, or stationary internal combustion engine as de-
fined in §117.10 of this title (relating to Definitions);

(3) boilers and industrial furnaces which were regulated as
existing facilities by the EPA at 40 Code of Federal Regulations Part
266, Subpart H, as was in effect on June 9, 1993;

(4) fluid catalytic cracking units (including CO boilers, CO
furnaces, and catalyst regenerator vents);

(5) duct burners used in turbine exhaust ducts;

(6) any lean-burn, stationary, reciprocating internal com-
bustion engine located in the Houston/Galveston or Dallas/Fort Worth
ozone nonattainment area;

(7) any stationary gas turbine with an MW rating less than
10.0 MW;

(8) any new units placed into service after November 15,
1992, except for new units which were placed into service as function-
ally identical replacement for existing units subject to the provisions of
this division as of June 9, 1993. Any emission credits resulting from
the operation of such replacement units shall be limited to the cumula-
tive maximum rated capacity of the units replaced;

(9) stationary gas turbines and engines, which are demon-
strated to operate less than 850 hours per year, based on a rolling
12-month average; and

(10) stationary internal combustion engines which are:

(A) located in the Houston/Galveston ozone nonattain-
ment area with a horsepower (hp) rating of less than 150 hp; or

(B) located in the Beaumont/Port Arthur or Dallas/Fort
Worth ozone nonattainment area with a hp rating of less than 300 hp.

(i) This section shall no longer apply:
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(1) to any gas-fired boiler or process heater in the Beau-
mont/Port Arthur ozone nonattainment area after the appropriate com-
pliance date(s) for emission specifications for attainment demonstra-
tions given in §117.520(a)(3) of this title; and

(2) in the Houston/Galveston ozone nonattainment area af-
ter the appropriate compliance date(s) for emission specifications for
attainment demonstrations given in §117.520(c)(2) of this title. For
purposes of this paragraph, this means that the RACT emission speci-
fications of this section remain in effect until the emissions allocation
for a unit under the Houston/Galveston mass emissions cap are equal
to or less than the allocation that would be calculated using the RACT
emission specifications of this section.

§117.206. Emission Specifications for Attainment Demonstrations.

(a) Beaumont/Port Arthur. No person shall allow the discharge
into the atmosphere from any gas-fired boiler or process heater with
a maximum rated capacity equal to or greater than 40 million British
thermal units per hour (MMBtu/hr) in the Beaumont/Port Arthur ozone
nonattainment area, emissions of nitrogen oxides (NO

x
) in excess of the

following, except as provided in subsections (f) and (g) of this section:

(1) boilers, 0.10 pound (lb) NOx per MMBtu of heat input;
and

(2) process heaters, 0.08 lb NOx
per MMBtu of heat input.

(b) Dallas/Fort Worth. No person shall allow the discharge
into the atmosphere in the Dallas/FortWorth ozone nonattainment area,
emissions in excess of the following, except as provided in subsections
(f) and (g) of this section:

(1) gas-fired boilers with a maximum rated capacity equal
to or greater than 40MMBtu/hr, 30 parts per million by volume (ppmv)
NOx, at 3.0% oxygen (O2), dry basis; and

(2) gas-fired and gas/liquid-fired, lean-burn, stationary re-
ciprocating internal combustion engines rated 300 horsepower (hp) or
greater, 2.0 grams NO

x
per horsepower hour (g NO

x
/hp-hr) and 3.0 g

carbon monoxide (CO)/hp-hr.

(c) Houston/Galveston. In the Houston/Galveston ozone
nonattainment area, the emission rate values used to determine alloca-
tions for Chapter 101, Subchapter H, Division 3 of this title (relating
to Mass Emissions Cap and Trade Program) shall be the lower of any
applicable permit limit in a permit issued before January 2, 2001;
any permit issued on or after January 2, 2001 for which the owner or
operator submitted an application determined to be administratively
complete by the executive director before January 2, 2001; any limit
in a permit by rule under which construction commenced by January
2, 2001; or the following emission specifications:

(1) gas-fired boilers:

(A) with a maximum rated capacity equal to or greater
than 100 MMBtu/hr, 0.020 lb NOx

per MMBtu;

(B) with a maximum rated capacity equal to or greater
than 40 MMBtu/hr, but less than 100 MMBtu/hr, 0.030 lb NO

x
per

MMBtu; and

(C) with a maximum rated capacity less than 40
MMBtu/hr, 0.036 lb NOx

per MMBtu (or alternatively, 30 ppmv NO
x
,

at 3.0% O
2
, dry basis);

(2) fluid catalytic cracking units (including CO boilers, CO
furnaces, and catalyst regenerator vents), one of the following:

(A) 40 ppmv NOx at 0.0% O2, dry basis;

(B) a 90% NO
x
reduction of the exhaust concentration

used to calculate the June - August 1997 daily NOx emissions. To en-
sure that this emission specification will result in a real 90% reduction
in actual emissions, a consistent methodology shall be used to calculate
the 90% reduction; or

(C) alternatively, for units which did not use a contin-
uous emissions monitoring system (CEMS) or predictive emissions
monitoring system (PEMS) to determine the June - August 1997 ex-
haust concentration, the owner or operator may:

(i) install and certify a NOx CEMS or PEMS as spec-
ified in §117.213(e) or (f) of this title (relating to Continuous Demon-
stration of Compliance) no later than June 30, 2001;

(ii) establish the baseline NO
x
emission level to be

the third quarter 2001 data from the CEMS or PEMS;

(iii) provide this baseline data to the executive direc-
tor no later than October 31, 2001; and

(iv) achieve a 90%NOx reduction of the exhaust con-
centration established in this baseline;

(3) boilers and industrial furnaces (BIF units) which were
regulated as existing facilities by the EPA at 40 Code of Federal Regu-
lations (CFR) Part 266, Subpart H (as was in effect on June 9, 1993):

(A) with a maximum rated capacity equal to or greater
than 100 MMBtu/hr, 0.015 lb NO

x
per MMBtu; and

(B) with a maximum rated capacity less than 100
MMBtu/hr:

(i) 0.030 lb NOx per MMBtu; or

(ii) an 80% reduction from the emission factor used
to calculate the June - August 1997 daily NOx

emissions. To ensure
that this emission specification will result in a real 80% reduction in
actual emissions, a consistent methodology shall be used to calculate
the 80% reduction;

(4) coke-fired boilers, 0.057 lb NOx
per MMBtu;

(5) wood fuel-fired boilers, 0.060 lb NOx
per MMBtu;

(6) rice hull-fired boilers, 0.089 lb NOx
per MMBtu;

(7) liquid-fired boilers, 2.0 lb NOx
per 1,000 gallons of liq-

uid burned;

(8) process heaters:

(A) other than pyrolysis reactors:

(i) with a maximum rated capacity equal to or
greater than 40 MMBtu/hr, 0.025 lb NOx per MMBtu; and

(ii) with a maximum rated capacity less 40
MMBtu/hr, 0.036 lb NOx per MMBtu (or alternatively, 30 ppmv NOx

,
at 3.0% O

2
, dry basis); and

(B) pyrolysis reactors, 0.036 lb NO
x
per MMBtu;

(9) stationary, reciprocating internal combustion engines:

(A) gas-fired rich-burn engines:

(i) fired on landfill gas, 0.60 g NO
x
/hp-hr; and

(ii) all others, 0.50 g NO
x
/hp-hr;

(B) gas-fired lean-burn engines, except as specified in
subparagraph (C) of this paragraph:

(i) fired on landfill gas, 0.60 g NOx/hp-hr; and
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(ii) all others, 0.50 g NO
x
/hp-hr;

(C) dual-fuel engines:

(i) with initial start of operation on or before Decem-
ber 31, 2000, 5.83 g NOx/hp-hr; and

(ii) with initial start of operation after December 31,
2000, 0.50 g NOx/hp-hr; and

(D) diesel engines, excluding dual-fuel engines:

(i) placed into service before October 1, 2001 which
have not been modified, reconstructed, or relocated on or after October
1, 2001, the lower of 11.0 g NOx/hp-hr or the emission rate established
by testing, monitoring, manufacturer’s guarantee, or manufacturer’s
other data. For the purposes of this subparagraph, the terms "modifica-
tion" and "reconstruction" have the meanings defined in §116.10 of this
title (relating to General Definitions) and 40 CFR §60.15 (December
16, 1975), respectively, and the term "relocated" means to newly install
at an account, as defined in §101.1 of this title (relating to Definitions),
a used engine from anywhere outside that account; and

(ii) for engines not subject to clause (i) of this sub-
paragraph:

(I) with a horsepower rating of less than 11 hp
which are installed, modified, reconstructed, or relocated:

(-a-) on or after October 1, 2001, but before
October 1, 2004, 7.0 g NO

x
/hp-hr; and

(-b-) on or after October 1, 2004, 5.0 g
NOx/hp-hr;

(II) with a horsepower rating of 11 hp or greater,
but less than 25 hp, which are installed, modified, reconstructed, or
relocated:

(-a-) on or after October 1, 2001, but before
October 1, 2004, 6.3 g NO

x
/hp-hr; and

(-b-) on or after October 1, 2004, 5.0 g
NOx/hp-hr;

(III) with a horsepower rating of 25 hp or greater,
but less than 50 hp, which are installed, modified, reconstructed, or
relocated:

(-a-) on or after October 1, 2001, but before
October 1, 2003, 6.3 g NO

x
/hp-hr; and

(-b-) on or after October 1, 2003, 5.0 g
NOx/hp-hr;

(IV) with a horsepower rating of 50 hp or greater,
but less than 100 hp, which are installed, modified, reconstructed, or
relocated:

(-a-) on or after October 1, 2001, but before
October 1, 2003, 6.9 g NO

x
/hp-hr;

(-b-) on or after October 1, 2003, but before
October 1, 2007, 5.0 g NOx/hp-hr; and

(-c-) on or after October 1, 2007, 3.3 g
NOx/hp-hr;

(V) with a horsepower rating of 100 hp or greater,
but less than 175 hp, which are installed, modified, reconstructed, or
relocated:

(-a-) on or after October 1, 2001, but before
October 1, 2002, 6.9 g NOx

/hp-hr;
(-b-) on or after October 1, 2002, but before

October 1, 2006, 4.5 g NOx/hp-hr; and
(-c-) on or after October 1, 2006, 2.8 g

NO
x
/hp-hr;

(VI) with a horsepower rating of 175 hp or
greater, but less than 300 hp, which are installed, modified, recon-
structed, or relocated:

(-a-) on or after October 1, 2001, but before
October 1, 2002, 6.9 g NOx/hp-hr;

(-b-) on or after October 1, 2002, but before
October 1, 2005, 4.5 g NO

x
/hp-hr; and

(-c-) on or after October 1, 2005, 2.8 g
NOx/hp-hr;

(VII) with a horsepower rating of 300 hp or
greater, but less than 600 hp, which are installed, modified, recon-
structed, or relocated:

(-a-) on or after October 1, 2001, but before
October 1, 2005, 4.5 g NO

x
/hp-hr; and

(-b-) on or after October 1, 2005, 2.8 g
NOx/hp-hr;

(VIII) with a horsepower rating of 600 hp or
greater, but less than or equal to 750 hp, which are installed, modified,
reconstructed, or relocated:

(-a-) on or after October 1, 2001, but before
October 1, 2005, 4.5 g NO

x
/hp-hr; and

(-b-) on or after October 1, 2005, 2.8 g
NOx/hp-hr; and

(IX) with a horsepower rating of 750 hp or
greater which are installed, modified, reconstructed, or relocated:

(-a-) on or after October 1, 2001, but before
October 1, 2005, 6.9 g NOx/hp-hr; and

(-b-) on or after October 1, 2005, 4.5 g
NOx/hp-hr;

(10) stationary gas turbines:

(A) rated at ten megawatts (MW) or greater, 0.032 lb
NOx per MMBtu;

(B) rated at 1.0 MW or greater, but less than ten MW,
0.15 lb NO

x
per MMBtu; and

(C) rated at less than 1.0 MW, 0.26 lb NO
x
per MMBtu;

(11) duct burners used in turbine exhaust ducts, the corre-
sponding gas turbine emission specification of paragraph (10) of this
subsection;

(12) pulping liquor recovery furnaces, either:

(A) 0.050 lb NOx per MMBtu; or

(B) 1.08 lb NOx per air-dried ton of pulp (ADTP);

(13) kilns:

(A) lime kilns, 0.66 lb NOx per ton of calcium oxide
(CaO); and

(B) lightweight aggregate kilns, 1.25 lb NO
x
per ton of

product;

(14) metallurgical furnaces:

(A) heat treating furnaces, 0.087 lb NOx per MMBtu;
and

(B) reheat furnaces, 0.062 lb NOx
per MMBtu;

(15) magnesium chloride fluidized bed dryers, a 90% re-
duction from the emission factor used to calculate the 1997 ozone sea-
son daily NOx emissions;

(16) incinerators, either of the following:
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(A) an 80% reduction from the emission factor used to
calculate the June - August 1997 daily NOx emissions. To ensure that
this emission specification will result in a real 80% reduction in actual
emissions, a consistent methodology shall be used to calculate the 80%
reduction; or

(B) 0.030 lb NOx per MMBtu; and

(17) as an alternative to the emission specifications in para-
graphs (1) - (16) of this subsection for units with an annual capacity fac-
tor of 0.0383 or less, 0.060 lb NO

x
per MMBtu. For units placed into

service on or before January 1, 1997, the 1997 - 1999 average annual
capacity factor shall be used to determine whether the unit is eligible
for the emission specification of this paragraph. For units placed into
service after January 1, 1997, the annual capacity factor shall be cal-
culated from two consecutive years in the first five years of operation
to determine whether the unit is eligible for the emission specification
of this paragraph, using the same two consecutive years chosen for the
activity level baseline. The five-year period begins at the end of the
adjustment period as defined in §101.350 of this title (relating to Defi-
nitions).

(d) NOx averaging time.

(1) In the Beaumont/Port Arthur and Dallas/Fort Worth
ozone nonattainment areas, the emission limits of subsections (a) and
(b) of this section shall apply:

(A) if the unit is operated with a NO
x
CEMS or PEMS

under §117.213 of this title, either as:

(i) a rolling 30-day average period, in the units of the
applicable standard;

(ii) a block one-hour average, in the units of the ap-
plicable standard, or alternatively;

(iii) a block one-hour average, in pounds per hour,
for boilers and process heaters, calculated as the product of the boiler’s
or process heater’s maximum rated capacity and its applicable limit in
lb NO

x
per MMBtu; and

(B) if the unit is not operated with a NO
x
CEMS or

PEMS under §117.213 of this title, a block one-hour average, in the
units of the applicable standard. Alternatively for boilers and process
heaters, the emission limits may be applied in lbs per hour, as specified
in subparagraph (A)(iii) of this paragraph.

(2) In the Houston/Galveston ozone nonattainment area,
the averaging time for the emission limits of subsection (c) of this sec-
tion shall be as specified in Chapter 101, Subchapter H, Division 3
of this title, except that electric generating facilities (EGFs) shall also
comply with the daily and 30-day system cap emission limitations of
§117.210 of this title (relating to System Cap).

(e) Related emissions. No person shall allow the discharge
into the atmosphere from any unit subject to NOx emission specifica-
tions in subsection (a), (b), or (c) of this section, emissions in excess
of the following, except as provided in §117.221 of this title (relating
to Alternative Case Specific Specifications) or paragraph (3) or (4) of
this subsection:

(1) carbon monoxide (CO), 400 ppmv at 3.0%O2
, dry basis

(or alternatively, 3.0 g/hp-hr for stationary internal combustion engines;
or 775 ppmv at 7.0%O2, dry basis for wood fuel-fired boilers or process
heaters):

(A) on a rolling 24-hour averaging period, for units
equipped with CEMS or PEMS for CO; and

(B) on a one-hour average, for units not equipped with
CEMS or PEMS for CO; and

(2) for units which inject urea or ammonia into the exhaust
stream for NOx control, ammonia emissions of ten ppmv at 3.0% O2

,
dry, for boilers and process heaters; 15% O

2
, dry, for stationary gas tur-

bines (including duct burners used in turbine exhaust ducts), gas-fired
lean-burn engines, and lightweight aggregate kilns; 0.0% O2

, dry, for
fluid catalytic cracking units (including CO boilers, CO furnaces, and
catalyst regenerator vents); 7.0% O2, dry, for BIF units which were reg-
ulated as existing facilities by the EPA at 40 CFR Part 266, Subpart H
(as was in effect on June 9, 1993), wood- fired boilers, and incinerators;
and 3.0% O2, dry, for all other units, based on:

(A) a block one-hour averaging period for units not
equipped with a CEMS or PEMS for ammonia; or

(B) a rolling 24-hour averaging period for units
equipped with CEMS or PEMS for ammonia.

(3) The correction of CO emissions to 3.0% O
2
, dry basis,

in paragraph (1) of this subsection does not apply to the following units:

(A) lightweight aggregate kilns; and

(B) boilers and process heaters operating at less than
10% of maximum load and with stack O2

in excess of 15% (i.e., hot-
standby mode).

(4) The CO limits in paragraph (1) of this subsection do not
apply to the following units:

(A) stationary internal combustion engines subject to
subsection (b)(2) of this section or §117.205(e) of this title (relating
to Emission Specifications for Reasonably Available Control Technol-
ogy (RACT));

(B) BIF units which were regulated as existing facilities
by the EPA at 40 CFR Part 266, Subpart H (as was in effect on June 9,
1993) and which are subject to subsection (c)(3) of this section; and

(C) incinerators subject to the CO limits of one of the
following:

(i) §111.121 of this title (relating to Single-, Dual-,
and Multiple-Chamber Incinerators);

(ii) §113.2072 of this title (relating to Emission Lim-
its) for hospital/medical/infectious waste incinerators; or

(iii) 40 CFR Part 264 or 265, Subpart O, for haz-
ardous waste incinerators.

(f) Compliance flexibility.

(1) In the Beaumont/Port Arthur and Dallas/Fort Worth
ozone nonattainment areas, an owner or operator may use any of
the following alternative methods to comply with the NOx

emission
specifications of this section:

(A) §117.207 of this title (relating to Alternative Plant-
wide Emission Specifications);

(B) §117.223 of this title (relating to Source Cap); or

(C) §117.570 (relating to Use of Emissions Credits for
Compliance).

(2) Section 117.221 of this title is not an applicable method
of compliance with the NOx emission specifications of this section.

(3) An owner or operator may petition the executive direc-
tor for an alternative to the CO or ammonia limits of this section in
accordance with §117.221 of this title.
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(4) In the Houston/Galveston ozone nonattainment area, an
owner or operator may not use the alternative methods specified in
§§117.207, 117.223, and 117.570 of this title to comply with the NOx

emission specifications of this section. The owner or operator shall use
the mass emissions cap and trade program in Chapter 101, Subchapter
H, Division 3 of this title to comply with the NOx

emission specifi-
cations of this section, except that EGFs shall also comply with the
daily and 30-day system cap emission limitations of §117.210 of this
title. An owner or operator may use the alternative methods specified
in §117.570 of this title for purposes of complying with §117.210 of
this title.

(g) Exemptions. Units exempted from the emissions specifica-
tions of this section include the following in the Beaumont/Port Arthur
and Dallas/Fort Worth ozone nonattainment areas:

(1) any industrial, commercial, or institutional boiler or
process heater with a maximum rated capacity less than 40 MMBtu/hr;
and

(2) units exempted from emission specifications in
§117.205(h)(2) - (5) and (9) of this title.

(h) Prohibition of circumvention. In the Houston/Galveston
ozone nonattainment area:

(1) the maximum rated capacity used to determine the ap-
plicability of the emission specifications in subsection (c) of this sec-
tion shall be:

(A) the greater of the following:

(i) the maximum rated capacity as of December 31,
2000; or

(ii) the maximum rated capacity after December 31,
2000; or

(B) alternatively, the maximum rated capacity autho-
rized by a permit issued under Chapter 116 of this title (relating to Con-
trol of Air Pollution by Permits for New Construction or Modification)
on or after January 2, 2001 for which the owner or operator submitted
an application determined to be administratively complete by the exec-
utive director before January 2, 2001, provided that the maximum rated
capacity authorized by the permit issued on or after January 2, 2001 is
no less than the maximum rated capacity represented in the permit ap-
plication as of January 2, 2001;

(2) a unit’s classification is determined by the most specific
classification applicable to the unit as of December 31, 2000. For ex-
ample, a unit that is classified as a boiler as of December 31, 2000, but
subsequently is authorized to operate as a BIF unit, shall be classified
as a boiler for the purposes of this chapter. In another example, a unit
that is classified as a stationary gas-fired engine as of December 31,
2000, but subsequently is authorized to operate as a dual-fuel engine,
shall be classified as a stationary gas-fired engine for the purposes of
this chapter;

(3) changes after December 31, 2000 to a unit subject to an
emission specification in subsection (c) of this section (ESAD unit)
which result in increased NOx

emissions from a unit not subject to
an emission specification in subsection (c) of this section (non-ESAD
unit), such as redirecting one or more fuel or waste streams containing
chemical-bound nitrogen to an incinerator with a maximum rated ca-
pacity of less than 40 MMBtu/hr or a flare, is only allowed if:

(A) the increase in NO
x
emissions at the non-ESAD unit

is determined using a CEMS or PEMS which meets the requirements
of §117.213(e) or (f) of this title, or through stack testing which meets

the requirements of §117.211(e) of this title (relating to Initial Demon-
stration of Compliance); and

(B) a deduction in allowances equal to the increase in
NOx emissions at the non- ESAD unit is made as specified in §101.354
of this title (relating to Allowance Deductions);

(4) a source which met the definition of major source on
December 31, 2000 shall always be classified as a major source for
purposes of this chapter. A source which did not meet the definition of
major source (i.e., was a minor source, or did not yet exist) on Decem-
ber 31, 2000, but which at any time after December 31, 2000 becomes
a major source, shall from that time forward always be classified as a
major source for purposes of this chapter; and

(5) the availability under subsection (c)(17) of this section
of an emission specification for units with an annual capacity factor
of 0.0383 or less is based on the unit’s status on December 31, 2000.
Reduced operation after December 31, 2000 cannot be used to qualify
for a more lenient emission specification under subsection (c)(17) of
this section than would otherwise apply to the unit.

(i) Operating restrictions. In the Houston/Galveston ozone
nonattainment area, no person shall start or operate any stationary
diesel or dual-fuel engine for testing or maintenance between the
hours of 6:00 a.m. and noon, except:

(1) for specific manufacturer’s recommended testing
requiring a run of over 18 consecutive hours;

(2) to verify reliability of emergency equipment (e.g.,
emergency generators or pumps) immediately after unforeseen repairs.
Routine maintenance such as an oil change is not considered to be an
unforeseen repair; or

(3) firewater pumps for emergency response training con-
ducted in the months of April through October.

§117.207. Alternative Plant-wide Emission Specifications.
(a) An owner or operator may achieve compliance with the ni-

trogen oxides (NOx) emission limits of §117.205 of this title (relating to
Emission Specifications for Reasonably Available Control Technology
(RACT)) or §117.206 of this title (relating to Emission Specifications
for Attainment Demonstrations) by achieving equivalent NOx emission
reductions obtained by compliance with a plant-wide emission limita-
tion. Any owner or operator who elects to comply with a plant-wide
emission limit shall reduce emissions of NOx from affected units so
that if all such units were operated at their maximum rated capacity,
the plant-wide emission rate of NO

x
from these units would not exceed

the plant-wide emission limit as defined in §117.10 of this title (relat-
ing to Definitions).

(b) The owner or operator shall establish an enforceable NOx

emission limit for each affected unit at the source as follows.

(1) For boilers and process heaters which operate with a
continuous emissions monitoring system (CEMS) or predictive emis-
sions monitoring system (PEMS) in accordance with §117.213 of this
title (relating to Continuous Demonstration of Compliance), the emis-
sion limits shall apply in:

(A) the units of the applicable standard (themass of NOx

emitted per unit of energy input (pound NOx per million British thermal
units (lb NO

x
/MMBtu) or parts per million by volume (ppmv)), on a

rolling 30-day average period; or

(B) as the mass of NOx emitted per hour (pounds per
hour), on a block one-hour average.

(2) For boilers and process heaters which do not operate
with CEMS or PEMS, the emission limits shall apply as the mass of
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NO
x
emitted per hour (pounds NO

x
per hour), on a block one-hour av-

erage.

(3) For stationary gas turbines, the emission limits shall ap-
ply as the NOx concentration in ppmv at 15% oxygen (O2

), dry basis on
a block one-hour average.

(4) For stationary internal combustion engines, the emis-
sion limits shall apply in units of grams NOx per horsepower-hour (g
NOx/hp-hr) on a block one-hour average.

(c) An owner or operator of any gaseous and liquid fuel-fired
unit which derives more than 50% of its annual heat input from
gaseous fuel shall use only the appropriate gaseous fuel emission limit
of §117.205 or §117.206 of this title at maximum rated capacity in
calculating the plant-wide emission limit and shall assign to the unit
the maximum allowable NOx emission rate while firing gas, calculated
in accordance with subsection (a) of this section. The owner or
operator shall also:

(1) comply with the assigned maximum allowable emis-
sion rate while firing gas only;

(2) comply with the liquid fuel emission limit of §117.205
of this title while firing liquid fuel only; and

(3) comply with a limit calculated as the actual heat input
weighted sum of the assigned gas-firing allowable emission rate and
the liquid fuel emission limit of §117.205 of this title while operating
on liquid and gaseous fuel concurrently.

(d) An owner or operator of any gaseous and liquid fuel-fired
unit which derives more than 50% of its annual heat input from liquid
fuel shall use a heat input weighted sum of the appropriate gaseous and
liquid fuel emission specifications of §117.205 or §117.206 of this title
in calculating the plant-wide emission limit and shall assign to the unit
the maximum allowable NOx emission rate, calculated in accordance
with subsection (a) of this section.

(e) An owner or operator of any unit operated with a combina-
tion of gaseous (or liquid) and solid fuels shall use a heat input weighted
sum of the appropriate emission specifications of §117.205 of this title
in calculating the plant-wide emission limit and shall assign to the unit
the maximum allowable NO

x
emission rate, calculated in accordance

with subsection (a) of this section.

(f) Units exempted from emission specifications in accordance
with §117.205(h) and §117.206(g) of this title are also exempt under
this section and shall not be included in the plant-wide emission limit,
except as follows. The owner or operator of exempted units as defined
in §117.205(h) and §117.206(g) of this title may opt to include one or
more of an entire equipment class of exempted units into the alternative
plant-wide emission specifications.

(1) Low annual capacity factor boilers, process heaters, sta-
tionary gas turbines, or stationary internal combustion engines as de-
fined in §117.10 of this title are not to be considered as part of the opt-in
class of equipment.

(2) The ammonia and carbon monoxide emission specifi-
cations of §117.205 and §117.206 of this title apply to the opt-in units.

(3) The individual NOx
emission limit that is to be used

in calculating the alternative plant-wide emission specifications is the
lowest of any applicable permit emission specification determined in
accordance with §117.205(a) of this title, the specification of paragraph
(4) of this subsection, or when applicable, subsection (i) of this section.

(4) The equipment classes which may be included in the al-
ternative plant-wide emission specifications and the NOx emission rates

that are to be used in calculating the alternative plant-wide emission
specifications are listed in the table titled §117.207(f) OPT-IN UNITS.
Figure: 30 TAC §117.207(f)(4) (No change.)

(g) Solely for the purposes of calculating the plant-wide emis-
sion limit, the allowable NO

x
emission rate (in pounds per hour) for

each affected unit shall be calculated from the lowest of the emission
specifications of §117.205 of this title, or when applicable, §117.206
of this title, or any applicable permit emission specification identified
in subsection (i) of this section, as follows.

(1) For each affected boiler and process heater, the rate is
the product of its maximum rated capacity and its NOx

emission spec-
ification in pound per MMBtu.

(2) For each affected stationary internal combustion
engine, the rate is the product of the applicable NOx emission speci-
fication and the engine manufacturer’s rated heat input (expressed in
MMBtu/hr) at the engine’s hp rating; divided by the product of the
engine manufacturer’s rated heat rate (expressed in Btu/hp-hr) at the
engine’s hp rating and 454(106).

(3) For each affected stationary gas turbine, the rate is the
product of the in-stack NO

x
, the turbine manufacturer’s rated exhaust

flow rate (expressed in pounds per hour at megawatt (MW) rating
and International Standards Organization (ISO) flow conditions) and
(46/28)(10-6);
Figure: 30 TAC §117.207(g)(3)

(4) Each affected gas-fired boiler and process heater firing
gaseous fuel which contains more than 50% hydrogen (H2

) by volume,
over an annual basis, may be adjusted with a multiplier of up to 1.25
times the product of its maximum rated capacity and its NOx emission
specification of §117.205 of this title.

(A) Double application of the H2
content multiplier us-

ing this paragraph and §117.205(b)(6) of this title is not allowed.

(B) The multiplier may not be used to increase a limit
set by permit.

(C) The fuel gas composition must be sampled and an-
alyzed every three hours.

(D) This paragraph is not applicable for establishing
compliance with §117.206 of this title.

(h) The owner or operator of any gas-fired boiler or process
heater firing gaseous fuel which contains more than 50%H2 by volume,
over an eight-hour period, in which the fuel gas composition is sampled
and analyzed every three hours, may use a multiplier of up to 1.25 times
the emission limit assigned to the unit in this section for that eight-hour
period. The total H2 volume in all gaseous fuel streams will be divided
by the total gaseous fuel flow volume to determine the volume percent
of H2 in the fuel supply. This subsection is not applicable to:

(1) units under subsection (g)(4) of this section;

(2) increase limits set by permit; or

(3) establish compliance with §117.206 of this title.

(i) When using this section for establishing alternative compli-
ance with §117.206 of this title, the individual NOx

emission limit that
is to be used in calculating the alternative plant- wide emission speci-
fications is the lowest of the specification of §117.206 of this title, the
actual emission rate as of September 1, 1997, and any applicable per-
mit emission specification:

(1) for units in the Beaumont Port Arthur ozone nonattain-
ment area, in effect on September 10, 1993; or
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(2) for units in the Dallas/Fort Worth ozone nonattainment
area, in effect on September 1, 1997.

(j) This section shall no longer apply in the Houston/Galve-
ston ozone nonattainment area after the appropriate compliance
date(s) for emission specifications for attainment demonstrations
given in §117.520(c)(2) of this title (relating to Compliance Schedule
for Industrial, Commercial, and Institutional Combustion Sources in
Ozone Nonattainment Areas). For purposes of this paragraph, this
means that the alternative plant-wide emission specifications of this
section remain in effect until the emissions allocation for units under
the Houston/Galveston mass emissions cap are equal to or less than
the allocation that would be calculated using the alternative plant-wide
emission specifications of this section.

§117.213. Continuous Demonstration of Compliance.

(a) Totalizing fuel flow meters. The owner or operator of units
listed in this subsection shall install, calibrate, maintain, and operate
a totalizing fuel flow meter to individually and continuously measure
the gas and liquid fuel usage. A computer which collects, sums, and
stores electronic data from continuous fuel flowmeters is an acceptable
totalizer.

(1) The units are the following:

(A) for units which are subject to §117.205 of this ti-
tle (relating to Emission Specifications for Reasonably Available Con-
trol Technology (RACT)), for stationary gas turbines which are exempt
under §117.205(h)(7) of this title, and for units in the Beaumont/Port
Arthur and Dallas/Fort Worth ozone nonattainment areas which are
subject to §117.206 of this title (relating to Emission Specifications
for Attainment Demonstrations):

(i) if individually rated more than 40 million British
thermal units (Btu) per hour (MMBtu/hr):

(I) boilers;

(II) process heaters;

(III) boilers and industrial furnaces which were
regulated as existing facilities by EPA at 40 Code of Federal Regula-
tions (CFR) Part 266, Subpart H, as was in effect on June 9, 1993; and

(IV) gas turbine supplemental-fired waste heat
recovery units;

(ii) stationary, reciprocating internal combustion en-
gines not exempt by §117.203(a)(6) or (8) of this title (relating to Ex-
emptions), or §117.205(h)(9) or (10) of this title;

(iii) stationary gas turbines with a megawatt (MW)
rating greater than or equal to 1.0 MW operated more than 850 hours
per year; and

(iv) fluid catalytic cracking unit boilers using sup-
plemental fuel; and

(B) for units in the Houston/Galveston ozone nonattain-
ment area which are subject to §117.206 of this title:

(i) boilers (excluding wood-fired boilers);

(ii) process heaters;

(iii) boilers and industrial furnaces which were reg-
ulated as existing facilities by EPA at 40 CFR Part 266, Subpart H, as
was in effect on June 9, 1993;

(iv) duct burners used in turbine exhaust ducts;

(v) stationary, reciprocating internal combustion en-
gines;

(vi) stationary gas turbines;

(vii) fluid catalytic cracking unit boilers and
furnaces using supplemental fuel;

(viii) lime kilns;

(ix) lightweight aggregate kilns;

(x) heat treating furnaces;

(xi) reheat furnaces;

(xii) magnesium chloride fluidized bed dryers; and

(xiii) incinerators.

(2) As an alternative to the fuel flow monitoring require-
ments of this subsection, units operating with a nitrogen oxides (NOx

)
and diluent continuous emissions monitoring system (CEMS) under
subsection (e) of this section may monitor stack exhaust flow using the
flow monitoring specifications of 40 CFR Part 60, Appendix B, Per-
formance Specification 6 or 40 CFR Part 75, Appendix A.

(b) Oxygen (O
2
) monitors.

(1) The owner or operator shall install, calibrate, maintain,
and operate an O2 monitor to measure exhaust O2 concentration on the
following units operatedwith an annual heat input greater than 2.2(1011)
Btu per year (Btu/yr):

(A) boilers with a rated heat input greater than or equal
to 100 MMBtu/hr; and

(B) process heaters with a rated heat input:

(i) greater than or equal to 100 MMBtu/hr and less
than 200 MMBtu/hr; and

(ii) greater than or equal to 200 MMBtu/hr, except
as provided in subsection (f) of this section.

(2) The following are not subject to this subsection:

(A) units listed in §117.205(h)(3) - (5) and (8) - (10) of
this title;

(B) process heaters operating with a carbon dioxide
(CO2) CEMS for diluent monitoring under subsection (e) of this
section; and

(C) wood-fired boilers.

(3) The O
2
monitors required by this subsection are for

process monitoring (predictive monitoring inputs, boiler trim, or
process control) and are only required to meet the location specifica-
tions and quality assurance procedures referenced in subsection (e) of
this section if O2 is the monitored diluent under that subsection. How-
ever, if new O2 monitors are necessitated as a result of this subsection,
the criteria in subsection (e) of this section should be considered the
appropriate guidance for the location and calibration of the monitors.

(c) NOx monitors.

(1) The owner or operator of units listed in this paragraph
shall install, calibrate, maintain, and operate a CEMS or predictive
emissions monitoring system (PEMS) to monitor exhaust NO

x
. The

units are:

(A) boilers with a rated heat input greater than or equal
to 250 MMBtu/hr and an annual heat input greater than 2.2(1011)
Btu/yr;

(B) process heaters with a rated heat input greater
than or equal to 200 MMBtu/hr and an annual heat input greater than
2.2(1011) Btu/yr;
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(C) boilers and process heaters located in the Beau-
mont/Port Arthur ozone nonattainment area which are vented through
a common stack and the total rated heat input from the units combined
is greater than or equal to 250 MMBtu/hr and the annual heat input
combined is greater than 2.2(1011) Btu/yr;

(D) stationary gas turbines with an MW rating greater
than or equal to 30 MW operated more than 850 hours per year;

(E) units which use a chemical reagent for reduction of
NO

x
;

(F) units for which the owner or operator elects to com-
ply with the NOx emission specifications of §117.205 or §117.206(a)
or (b) of this title using a pound per MMBtu (lb/MMBtu) limit on a
30-day rolling average;

(G) lime kilns and lightweight aggregate kilns in the
Houston/Galveston ozone nonattainment area;

(H) units with a rated heat input greater than or equal to
100 MMBtu/hr which are subject to §117.206(c) of this title; and

(I) fluid catalytic cracking units (including carbon
monoxide (CO) boilers, CO furnaces, and catalyst regenerator vents).
In addition, the owner or operator shall monitor the stack exhaust flow
rate with a flow meter using the flow monitoring specifications of 40
CFR Part 60, Appendix B, Performance Specification 6 or 40 CFR
Part 75, Appendix A.

(2) The following are not required to install CEMS or
PEMS under this subsection:

(A) for purposes of §117.205 or §117.206(a) or (b) of
this title, units listed in §117.205(h)(3) - (5) and (8) - (10) of this title;
and

(B) units subject to the NOx CEMS requirements of 40
CFR Part 75.

(d) CO monitoring. The owner or operator shall monitor CO
exhaust emissions from each unit listed in subsection (c)(1) of this sec-
tion using one or more of the following methods:

(1) install, calibrate, maintain, and operate a:

(A) CEMS in accordance with subsection (e) of this
section; or

(B) PEMS in accordance with subsection (f) of this sec-
tion; or

(2) sample CO as follows:

(A) with a portable analyzer (or 40 CFR Part 60, Appen-
dix A reference method test apparatus) after manual combustion tuning
or manual burner adjustments conducted for the purpose of minimizing
NO

x
emissions whenever, following such manual changes, either of the

following occur:

(i) NOx emissions are sampled with a portable ana-
lyzer or 40 CFR Part 60, Appendix A reference method test apparatus;
or

(ii) the resulting NO
x
emissions measured by CEMS

or predicted by PEMS are lower than levels for which CO emissions
data was previously gathered; and

(B) sample CO emissions using the test methods and
procedures of 40 CFR Part 60 in conjunction with any relative accuracy
test audit of the NOx and diluent analyzer.

(e) CEMS requirements. The owner or operator of any CEMS
used to meet a pollutant monitoring requirement of this section must
comply with the following.

(1) Except as specified in paragraph (5) of this subsection,
the CEMS shall meet the requirements of 40 CFR Part 60 as follows:

(A) Section 60.13;

(B) Appendix B:

(i) Performance Specification 2, for NO
x
in terms

of the applicable standard (in parts per million by volume (ppmv),
lb/MMBtu, or grams per horsepower-hour (g/hp-hr)). An alternative
relative accuracy requirement of ± 2.0 ppmv from the reference method
mean value is allowed;

(ii) Performance Specification 3, for diluent; and

(iii) Performance Specification 4, for CO, for own-
ers or operators electing to use a CO CEMS; and

(C) after the final compliance date or date of required
submittal of CEMS performance evaluation, conduct audits in accor-
dance with §5.1 of Appendix F, quality assurance procedures for NOx,
CO and diluent analyzers, except that a cylinder gas audit or relative ac-
curacy audit may be performed in lieu of the annual relative accuracy
test audit (RATA) required in §5.1.1. However, if the optional alterna-
tive relative accuracy requirement of subparagraph (B)(i) of this para-
graph (or equivalent) from the reference method mean value is used,
then an annual RATA must be performed.

(2) Monitor diluent, either 02 or CO2, unless using an ex-
haust flow meter as provided in subsection (a)(2) of this section.

(3) For units which are subject to §117.205 of this title, and
for units in the Beaumont/Port Arthur and Dallas/Fort Worth ozone
nonattainment areas, one CEMSmay be shared among units, provided:

(A) the exhaust stream of each unit is analyzed sepa-
rately; and

(B) the CEMS meets the certification requirements of
paragraph (1) of this subsection for each exhaust stream while the
CEMS is operating in the time-shared mode.

(4) For units in the Houston/Galveston ozone nonattain-
ment area which are subject to §117.206 of this title:

(A) all bypass stacks shall be monitored in order to
quantify emissions directed through the bypass stack;

(B) one CEMS may be shared among units, provided:

(i) the exhaust stream of each stack is analyzed sep-
arately;

(ii) the CEMS meets the certification requirements
of paragraph (1) of this subsection for each stack while the CEMS is
operating in the time-shared mode; and

(C) exhaust streams of units which vent to a common
stack do not need to be analyzed separately.

(5) As an alternative to paragraph (1) of this subsection, an
owner or operator may choose to comply with the CEMS requirements
of 40 CFR Part 75 as follows:

(A) general operation requirements in Subpart B,
§75.10(a)(2);

(B) certification procedures and test methods in Subpart
C, §75.20(c) and §75.22;
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(C) recordkeeping requirements of the monitoring plan
in Subpart D, §75.53(a) - (c);

(D) appropriate specifications and test procedures in
Appendix A, as follows:

(i) Section 1 (Installation and Measurement Loca-
tion);

(ii) Section 2 (Equipment Specifications);

(iii) Section 3 (Performance Specifications);

(iv) Section 4 (Data Acquisition and Handling Sys-
tems);

(v) Section 5 (Calibration Gas);

(vi) Section 6 (Certification Tests and Procedures);
and

(vii) meet either the relative accuracy requirement of
40 CFR Part 75 in percentage only, or the alternative relatively accuracy
requirement of ± 2.0 ppmv from the reference method mean value; and

(E) appropriate quality assurance/quality control
(QA/QC) procedures in Appendix B, as follows:

(i) Section 1 (Quality Assurance/Quality Control
Program); and

(ii) Section 2 (Frequency of Testing).

(6) The CEMS shall be subject to the approval of the exec-
utive director.

(f) PEMS requirements. The owner or operator of any PEMS
used to meet a pollutant monitoring requirement of this section must
comply with the following.

(1) The PEMS must predict the pollutant emissions in the
units of the applicable emission limitations of this division (relating to
Continuous Demonstration of Compliance).

(2) Monitor diluent, either O2 or CO2
:

(A) using a CEMS:

(i) in accordancewith subsection (e)(1)(B)(ii) of this
section; or

(ii) with a similar alternative method approved by
the executive director and EPA; or

(B) using a PEMS.

(3) Any PEMS shall meet the requirements of 40 CFR Part
75, Subpart E, except as provided in paragraphs (4) and (5) of this
subsection.

(4) The owner or operator may vary from 40 CFR Part 75,
Subpart E if the owner or operator:

(A) demonstrates to the satisfaction of the executive di-
rector and EPA that the alternative is substantially equivalent to the
requirements of 40 CFR Part 75, Subpart E; or

(B) demonstrates to the satisfaction of the executive di-
rector that the requirement is not applicable.

(5) The owner or operator may substitute the following as
an alternative to the test procedure of Subpart E for any unit:

(A) perform the following alternative initial certifica-
tion tests:

(i) conduct initial RATA at low, medium, and high
levels of the key operating parameter affecting NOx using 40 CFR Part
60, Appendix B:

(I) Performance Specification 2, subsection 13.2
(pertaining to NO

x
) in terms of the applicable standard (in ppmv,

lb/MMBtu, or g/hp-hr). An alternative relative accuracy requirement
of ± 2.0 ppmv from the reference method mean value is allowed;

(II) Performance Specification 3, subsection
13.2 (pertaining to O

2
or CO

2
); and

(III) Performance Specification 4, subsection
13.2 (pertaining to CO), for owners or operators electing to use a CO
PEMS; and

(ii) conduct an F-test, a t-test, and a correlation anal-
ysis using 40 CFR Part 75, Subpart E at low, medium, and high levels
of the key operating parameter affecting NOx:

(I) calculations shall be based on a minimum of
30 successive emission data points at each tested level which are either
15-minute, 20-minute, or hourly averages;

(II) the F-test shall be performed separately at
each tested level;

(III) the t-test and the correlation analysis shall
be performed using all data collected at the three tested levels;

(IV) waivers from the statistical tests and default
reference method standard deviation values for the F-test shall be al-
lowed according to the "TNRCC PEMS Protocol Draft,"May 16, 1994;

(V) the correlation analysis may only be tem-
porarily waived following review of the waiver request submittal if:

(-a-) the process design is such that it is
technically impossible to vary the process to result in a concen-
tration change sufficient to allow a successful correlation analysis
statistical test. Any waiver request must also be accompanied with
documentation of the reference method measured concentration,
and documentation that it is less than 50% of the emission limit or
standard. The waiver is to be based on the measured value at the time
of the waiver. Should a subsequent RATA effort identify a change in
the reference method measured value by more than 30%, the statistical
test must be repeated at the next RATA effort to verify the successful
compliance with the correlation analysis statistical test requirement; or

(-b-) the data for a measured compound (e.g.,
NO

x
, O

2
) are determined to be autocorrelated according to the proce-

dures of 40 CFR §75.41(b)(2). A complete analysis of autocorrelation
with support information shall be submitted with the request for waiver.
The statistical test shall be repeated at the next RATA effort to verify
the successful compliance with the correlation analysis statistical test
requirement; and

(VI) all requests for waivers shall be submitted
to the Engineering Services Team, Office of Compliance and Enforce-
ment for review. The manager of the Engineering Services Team shall
approve or deny each waiver request;

(B) further demonstrate PEMS accuracy and precision
for at least one unit of a category of equipment by performing RATA
and statistical testing in accordance with subparagraph (A) of this para-
graph for each of three successive quarters, beginning:

(i) no sooner than the quarter immediately following
initial certification; and

(ii) no later than the first quarter following the final
compliance date; and
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(C) after the final compliance date, perform RATA for
each unit:

(i) at normal load operations;

(ii) using the Performance Specifications of sub-
paragraph (A)(i)(I) - (III) of this paragraph; and

(iii) at the following frequency:

(I) semiannually; or

(II) annually, if following the first semiannual
RATA, the relative accuracy during the previous audit for each
compound monitored by PEMS is less than or equal to 7.5% (or within
± 2.0 ppmv) of the mean value of the reference method test data at
normal load operation; or alternatively,

(-a-) for diluent, is no greater than 1.0% O2

or CO2, for diluent measured by reference method at less than 5% by
volume; or

(-b-) for CO, is no greater than 5.0 parts per
million by volume.

(6) The owner or operator shall, for each alternative fuel
fired in a unit, certify the PEMS in accordance with paragraph (5)(A)
of this subsection unless the alternative fuel effects on NOx, CO, and
O2 (or CO2) emissions were addressed in the model training process.

(7) The PEMS shall be subject to the approval of the exec-
utive director.

(g) Engine monitoring. The owner or operator of any station-
ary gas engine subject to the emission specifications of this division
shall stack test engine NOx and CO emissions as follows.

(1) Engines not using NOx CEMS or PEMS.

(A) Use the methods specified in §117.211(e) of this
title (relating to Initial Demonstration of Compliance).

(B) Sample:

(i) on a biennial calendar basis; or

(ii) within 15,000 hours of engine operation after the
previous emission test, under the following conditions:

(I) install and operate an elapsed operating time
meter; and

(II) submit, in writing, to the executive director
and any local air pollution agency having jurisdiction, biennially after
the initial demonstration of compliance:

(-a-) documentation of the actual recorded
hours of engine operation since the previous emission test; and

(-b-) an estimate of the date of the next re-
quired sampling.

(C) Engines used exclusively in emergency situations
are not required to conduct the testing specified in subparagraph (B) of
this paragraph.

(2) Engines using NOx CEMS or PEMS. Engines which use
a chemical reagent for reduction of NOx

shall monitor in accordance
with subsection (c)(1)(E) of this section and shall comply with the ap-
plicable requirements of this section for CEMS and PEMS.

(h) Monitoring for stationary gas turbines less than 30 MW.
The owner or operator of any stationary gas turbine rated less than 30
MW using steam or water injection to comply with the emission spec-
ifications of §117.205 or §117.207 of this title (relating to Alternative
Plant-wide Emission Specifications) shall either:

(1) install, calibrate, maintain, and operate a NO
x
CEMS or

PEMS in compliance with this section and monitor CO in compliance
with subsection (d) of this section; or

(2) install, calibrate, maintain, and operate a continuous
monitoring system to monitor and record the average hourly fuel and
steam or water consumption:

(A) the system shall be accurate to within ± 5.0%;

(B) the steam-to-fuel or water-to-fuel ratio monitor-
ing data shall constitute the method for demonstrating continuous
compliance with the applicable emission specification of §117.205 or
§117.207 of this title; and

(C) steam or water injection control algorithms are sub-
ject to executive director approval.

(i) Run time meters. The owner or operator of any stationary
gas turbine or stationary internal combustion engine claimed exempt
using the exemption of §117.205(h)(2) or (9) or §117.203(a)(6)(D),
(11), or (12) of this title shall record the operating time with an elapsed
run time meter. Any run time meter installed on or after October 1,
2001 shall be non-resettable.

(j) Hydrogen (H2) monitoring. The owner or operator claiming
the H2 multiplier of §117.205(b)(6) or §117.207(g)(4) or (h) of this
title shall sample, analyze, and record every three hours the fuel gas
composition to determine the volume percent H2.

(1) The total H2 volume flow in all gaseous fuel streams to
the unit will be divided by the total gaseous volume flow to determine
the volume percent of H

2
in the fuel supply to the unit.

(2) Fuel gas analysis shall be tested according to American
Society of Testing andMaterials (ASTM)Method D1945-81 or ASTM
Method D2650-83, or other methods which are demonstrated to the
satisfaction of the executive director and the EPA to be equivalent.

(3) A gaseous fuel stream containing 99% H
2
by volume

or greater may use the following procedure to be exempted from the
sampling and analysis requirements of this subsection.

(A) A fuel gas analysis shall be performed initially us-
ing one of the test methods in this subsection to demonstrate that the
gaseous fuel stream is 99% H2 by volume or greater.

(B) The process flow diagram of the process unit which
is the source of the H2 shall be supplied to the executive director to
illustrate the source and supply of the hydrogen stream.

(C) The owner or operator shall certify that the gaseous
fuel stream containing H2 will continuously remain, as a minimum, at
99% H2 by volume or greater during its use as a fuel to the combustion
unit.

(k) Data used for compliance.

(1) After the initial demonstration of compliance required
by §117.211 of this title, the methods required in this section shall
be used to determine compliance with the emission specifications of
§117.205 or §117.206(a) or (b) of this title. For enforcement pur-
poses, the executive director may also use other commission compli-
ance methods to determine whether the source is in compliance with
applicable emission limitations.

(2) For units subject to the emission specifications of
§117.206(c) of this title, the methods required in this section and
§117.214 of this title (relating to Emission Testing and Monitoring
for the Houston/Galveston Attainment Demonstration) shall be used
in conjunction with the requirements of Chapter 101, Subchapter H,
Division 3 of this title (relating to Mass Emissions Cap and Trade
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Program) to determine compliance. For enforcement purposes, the
executive director may also use other commission compliance methods
to determine whether the source is in compliance with applicable
emission limitations.

(l) Enforcement of NO
x
RACT limits. If compliance with

§117.205 of this title is selected, no unit subject to §117.205 of this
title shall be operated at an emission rate higher than that allowed by
the emission specifications of §117.205 of this title. If compliance
with §117.207 of this title is selected, no unit subject to §117.207
of this title shall be operated at an emission rate higher than that
approved by the executive director under §117.215(b) of this title
(relating to Final Control Plan Procedures for Reasonably Available
Control Technology).

(m) Loss of NOx RACT exemption. The owner or operator of
any unit claimed exempt from the emission specifications of this divi-
sion using the low annual capacity factor exemption of §117.205(h)(2)
of this title shall notify the executive director within seven days if the
Btu/yr or hour-per-year limit specified in §117.10 of this title (relating
to Definitions), as appropriate, is exceeded.

(1) If the limit is exceeded, the exemption from the emis-
sion specifications of this division shall be permanently withdrawn.

(2) Within 90 days after loss of the exemption, the owner
or operator shall submit a compliance plan detailing a plan to meet the
applicable compliance limit as soon as possible, but no later than 24
months after exceeding the limit. The plan shall include a schedule
of increments of progress for the installation of the required control
equipment.

(3) The schedule shall be subject to the review and approval
of the executive director.

§117.214. Emission Testing and Monitoring for the Houston/Galve-
ston Attainment Demonstration.

(a) Monitoring requirements.

(1) The owner or operator of units which are subject to the
emission limits of §117.206(c) of this title (relating to Emission Spec-
ifications for Attainment Demonstrations) must comply with the fol-
lowing monitoring requirements.

(A) The nitrogen oxides (NOx) monitoring require-
ments of §117.213(c), (e), and (f) of this title (relating to Continuous
Demonstration of Compliance) apply.

(B) The carbon monoxide (CO) monitoring require-
ments of §117.213(d) of this title apply.

(C) The totalizing fuel flow meter requirements of
§117.213(a) of this title apply.

(D) One of the following ammonia monitoring proce-
dures shall be used to demonstrate compliance with the ammonia emis-
sion specification of §117.206(e)(2) of this title for gas-fired or liq-
uid-fired units which inject urea or ammonia into the exhaust stream
for NO

x
control.

(i) Mass balance. Calculate ammonia emissions as
the difference between the input ammonia, measured by the ammo-
nia injection rate, and the ammonia reacted, measured by the differen-
tial NO

x
upstream and downstream of the control device which injects

urea or ammonia into the exhaust stream. The equation is: ammonia
parts per million by volume (ppmv) at reference oxygen = {(a/b) (106)
- (c)(d)}, where reference oxygen on a dry basis is 3.0% for boilers and
process heaters, 0.0% for fluid catalytic cracking units (including CO

boilers, CO furnaces, and catalyst regenerator vents), 7.0% for boilers
and industrial furnaces (BIF units) which were regulated as existing fa-
cilities by the EPA at 40 Code of Federal Regulations Part 266, Subpart
H (as was in effect on June 9, 1993), wood-fired boilers, and inciner-
ators, 15% for stationary gas turbines (including duct burners used in
turbine exhaust ducts), gas-fired lean-burn engines, and lightweight ag-
gregate kilns, and 3.0% for all other units; a = ammonia injection rate
(in pounds per hour (lb/hr))/17 pound per pound-mole (lb/lb-mol); b
= dry exhaust flow rate (lb/hr)/29 lb/lb-mol; c = change in measured
NO

x
concentration across catalyst (ppmv at reference oxygen); and d =

correction factor, the ratio of measured slip to calculated ammonia slip,
where the measured slip is obtained from the stack sampling for ammo-
nia required by §117.211(a)(2) of this title (relating to Initial Demon-
stration of Compliance), using either the Phenol-NitroprussideMethod,
the Indophenol Method, or EPA Conditional Test Method 27.

(ii) Oxidation of ammonia to nitric oxide (NO).
Convert ammonia to NO using molybdenum oxidizer and measure
ammonia slip by difference using a NO analyzer. The NO analyzer
shall be quality assured in accordance with manufacturer’s specifica-
tions and with a quarterly cylinder gas audit with a ten ppmv reference
sample of ammonia passed through the probe and confirming monitor
response to within ± -2.0 ppmv.

(iii) Stain tubes. Measure ammonia using a sorbent
or stain tube device specific for ammonia measurement in the 5.0 to
10.0 ppmv range. The frequency of sorbent/stain tube testing shall be
daily for the first 60 days of operation, after which the frequency may
be reduced to weekly testing if operating procedures have been devel-
oped to prevent excess amounts of ammonia from being introduced in
the control device and when operation of the control device has been
proven successful with regard to controlling ammonia slip. Daily sor-
bent or stain tube testing shall resume when the catalyst is within 30
days of its useful life expectancy. Every effort shall be made to take
at least one weekly sample near the normal highest ammonia injection
rate.

(iv) Other methods. Monitor ammonia using
another continuous emissions monitoring system (CEMS) or pre-
dictive emissions monitoring system (PEMS) procedure subject to
prior approval of the executive director. For purposes of this clause,
the executive director is the Engineering Services Team, Office of
Compliance and Enforcement.

(v) Records. The owner or operator shall maintain
records which are sufficient to demonstrate compliance with the re-
quirements of the appropriate clause of this subparagraph. For the sor-
bent or stain tube option, these records shall include the ammonia in-
jection rate and NOx stack emissions measured during each sorbent or
stain tube test. The records shall be maintained for a period of at least
five years. Records shall be available for inspection by the executive
director, EPA, and any local air pollution control agency having juris-
diction upon request.

(E) Installation of monitors shall be performed in accor-
dance with the schedule specified in §117.520(c)(2) of this title (relat-
ing to Compliance Schedule for Industrial, Commercial, and Institu-
tional Combustion Sources in Ozone Nonattainment Areas).

(2) The owner or operator of any stationary diesel engine
claimed exempt using the exemption of §117.203(a)(6)(D), (11), or
(12) of this title (relating to Exemptions) shall comply with the run
time meter requirements of §117.213(i) of this title.

(b) Testing and operating requirements.
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(1) The owner or operator of units which are subject to the
emission limits of §117.206(c) of this title must test the units as speci-
fied in §117.211 of this title in accordance with the schedule specified
in §117.520(c)(2) of this title.

(2) Each stationary internal combustion engine which is
not equipped with a continuous emissions monitoring system (CEMS)
or predictive emissions monitoring system (PEMS) shall be checked
for proper operation of the engine by recorded measurements of NO

x

and CO emissions at least quarterly and as soon as practicable within
two weeks after each occurrence of engine maintenance which may
reasonably be expected to increase emissions, oxygen (O

2
) sensor re-

placement, or catalyst cleaning or catalyst replacement. Stain tube indi-
cators specifically designed to measure NOx

concentrations shall be ac-
ceptable for this documentation, provided a hot air probe or equivalent
device is used to prevent error due to high stack temperature, and three
sets of concentration measurements are made and averaged. Portable
NO

x
analyzers shall also be acceptable for this documentation. Quar-

terly emission testing is not required for those engines whose monthly
run time does not exceed ten hours. This exemption does not diminish
the requirement to test emissions after the installation of controls, ma-
jor repair work, and any time the owner or operator believes emissions
may have changed.

(3) Each stationary internal combustion engine controlled
with nonselective catalytic reduction (NSCR) shall be equipped with
an automatic air-fuel ratio (AFR) controller which operates on exhaust
O2 or CO control and maintains AFR in the range required to meet the
engine’s applicable emission limits.

(c) Emission allowances.

(1) The NO
x
testing and monitoring data of subsections (a)

and (b) of this section, together with the level of activity, as defined
in §101.350 of this title (relating to Definitions), shall be used to es-
tablish the emission factor for calculating actual emissions for compli-
ance with Chapter 101, Subchapter H, Division 3 of this title (relating
to Mass Emissions Cap and Trade Program).

(2) For units not operating with CEMS or PEMS, the fol-
lowing apply.

(A) Retesting as specified in subsection (b)(1) of this
section is required within 60 days after any modification which could
reasonably be expected to increase the NOx

emission rate.

(B) Retesting as specified in subsection (b)(1) of this
section may be conducted at the discretion of the owner or operator
after any modification which could reasonably be expected to decrease
the NOx emission rate, including, but not limited to, installation of post-
combustion controls, low-NO

x
burners, low excess air operation, staged

combustion (for example, overfire air), flue gas recirculation (FGR),
and fuel-lean and conventional (fuel-rich) reburn.

(C) The NOx emission rate determined by the retesting
shall establish a new emission factor to be used to calculate actual emis-
sions from the date of the retesting forward. Until the date of the retest-
ing, the previously determined emission factor shall be used to calcu-
late actual emissions for compliance with Chapter 101, Subchapter H,
Division 3 of this title.

(D) All test reports must be submitted to the executive
director for review and approval within 60 days after completion of the
testing.

(3) The emission factor in paragraph (1) or (2) of this sub-
section is multiplied by the unit’s level of activity to determine the
unit’s actual emissions for compliance with Chapter 101, Subchapter
H, Division 3 of this title.

§117.215. Final Control Plan Procedures for Reasonably Available
Control Technology.

(a) The owner or operator of units listed in §117.201 of this ti-
tle (relating to Applicability) at a major source of nitrogen oxides (NOx)
shall submit a final control report to show compliance with the require-
ments of §117.205 of this title (relating to Emission Specifications for
Reasonably Available Control Technology (RACT)). The report must
include a list of the units listed in §117.201 of this title, showing:

(1) the NOx emission specification resulting from applica-
tion of §117.205 of this title for each non-exempt unit;

(2) the section under which NO
x
compliance is being estab-

lished for units specified in paragraph (1) of this subsection, either:

(A) §117.205 of this title;

(B) §117.207 of this title (relating to Alternative Plant-
wide Emission Specifications);

(C) §117.221 of this title (relating to Alternative Case
Specific Specifications);

(D) §117.223 (relating to Source Cap); or

(E) §117.570 (relating to Use of Emissions Credits for
Compliance);

(3) the method of control of NOx emissions for each unit;

(4) the emissions measured by testing required in §117.211
of this title (relating to Initial Demonstration of Compliance);

(5) the submittal date, and whether sent to the Austin or the
regional office (or both), of any compliance stack test report or relative
accuracy test audit report required by §117.211 of this title which is not
being submitted concurrently with the final compliance report; and

(6) the specific rule citation for any unit with a claimed ex-
emption from the emission specifications of this division, for:

(A) boilers and heaters with a maximum rated capacity
greater than or equal to 100.0 million British thermal units per hour
(MMBtu/hr);

(B) gas turbines with a megawatt (MW) rating greater
than or equal to ten MW; and

(C) gas-fired internal combustion engines rated greater
than or equal to:

(i) 150 horsepower (hp) in the Houston/Galveston
ozone nonattainment area; and

(ii) 300 hp in the Beaumont/Port Arthur or Dal-
las/Fort Worth ozone nonattainment area.

(b) For sources complying with §117.207 of this title, in addi-
tion to the requirements of subsection (a) of this section, the owner or
operator shall:

(1) assign to each affected:

(A) boiler or process heater, the maximum allowable
NOx

emission rate in pound per million (MM) Btu (rolling 30-day
average), or in pounds per hour (block one-hour average) indicating
whether the fuel is gas, high-hydrogen gas, solid, or liquid;

(B) stationary gas turbine, the maximum allowable NOx

emission in parts per million by volume at 15% oxygen, dry basis on a
block one-hour average; and

(C) stationary internal combustion engine, the maxi-
mum allowable NOx emission rate in grams per horsepower-hour on a
block one-hour average;
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(2) submit a list to the executive director for approval of:

(A) the maximum allowable NO
x
emission rates identi-

fied in paragraph (1) of this subsection; and

(B) the maximum rated capacity for each unit;

(3) submit calculations used to calculate the plant-wide av-
erage in accordance with §117.207(g) of this title; and

(4) maintain a copy of the approved list of emission lim-
its for verification of continued compliance with the requirements of
§117.207 of this title.

(c) For sources complying with §117.223 of this title, in addi-
tion to the requirements of subsection (a) of this section, the owner or
operator shall submit:

(1) the calculations used to calculate the 30-day average
and maximum daily source cap allowable emission rates; and

(2) a list containing, for each unit in the cap:

(A) the historical average daily heat input information
Hi;

(B) the maximum daily heat input, Hmi;

(C) the applicable restriction, Ri;

(D) the method of monitoring emissions; and

(3) an explanation of the basis of the values of Hi
, H

mi
, and

R
i
; and

(4) the information applicable to shutdown units, specified
in §117.223(g) and (h) of this title.

(d) The lists of information required in this section must be
submitted electronically and on hard copy using forms provided by the
executive director. This requirement does not apply to calculations or
other explanatory information.

(e) The report must be submitted by the applicable date speci-
fied for final control plans in §117.520 of this title (relating to Compli-
ance Schedule for Industrial, Commercial, and Institutional Combus-
tion Sources in Ozone Nonattainment Areas). The plan must be up-
dated with any emission compliance measurements submitted for units
using continuous emissions monitoring system or predictive emissions
monitoring system and complying with an emission limit on a rolling
30-day average, according to the applicable schedule given in §117.520
of this title.

§117.219. Notification, Recordkeeping, and Reporting Require-
ments.

(a) Startup and shutdown records. For units subject to the
startup and/or shutdown exemptions allowed under §101.222 of this ti-
tle (relating to Demonstrations), hourly records shall be made of startup
and/or shutdown events and maintained for a period of at least two
years. Records shall be available for inspection by the executive direc-
tor, EPA, and any local air pollution control agency having jurisdiction
upon request. These records shall include, but are not limited to: type
of fuel burned; quantity of each type of fuel burned; and the date, time,
and duration of the procedure.

(b) Notification. The owner or operator of an affected source
shall submit notification to the appropriate regional office and any local
air pollution control agency having jurisdiction as follows:

(1) verbal notification of the date of any testing conducted
under §117.211 of this title (relating to Initial Demonstration of Com-
pliance) at least 15 days prior to such date followed by written notifi-
cation within 15 days after testing is completed; and

(2) verbal notification of the date of any continuous emis-
sions monitoring system (CEMS) or predictive emissions monitoring
system (PEMS) relative accuracy test audit (RATA) conducted under
§117.213 of this title (relating to Continuous Demonstration of Com-
pliance) at least 15 days prior to such date followed by written notifi-
cation within 15 days after testing is completed.

(c) Reporting of test results. The owner or operator of an af-
fected unit shall furnish the Office of Compliance and Enforcement, the
appropriate regional office, and any local air pollution control agency
having jurisdiction a copy of any testing conducted under §117.211 of
this title and any CEMS or PEMS RATA conducted under §117.213 of
this title:

(1) within 60 days after completion of such testing or eval-
uation; and

(2) not later than the compliance schedule specified in
§117.520 of this title (relating to Compliance Schedule for Industrial,
Commercial, and Institutional Combustion Sources in Ozone Nonat-
tainment Areas).

(d) Semiannual reports. The owner or operator of a unit re-
quired to install a CEMS, PEMS, or water-to-fuel or steam-to-fuel ratio
monitoring system under §117.213 of this title shall report in writing
to the executive director on a semiannual basis any exceedance of the
applicable emission limitations of this division (relating to Industrial,
Commercial, and Institutional Combustion Sources in Ozone Nonat-
tainment Areas) and the monitoring system performance. For sources
in the Houston/Galveston ozone nonattainment area in the mass emis-
sions cap and trade program of Chapter 101, Subchapter H, Division
3 of this title (relating to Mass Emissions Cap and Trade Program),
which are no longer subject to the emission limitations of §117.205 of
this title (relating to Emission Specifications for Reasonably Available
Control Technology (RACT)), the report is only a monitoring system
report as specified in paragraph (3) of this subsection. All reports shall
be postmarked or received by the 30th day following the end of each
calendar semiannual period. Written reports shall include the follow-
ing information:

(1) the magnitude of excess emissions computed in accor-
dance with 40 Code of Federal Regulations §60.13(h), any conversion
factors used, the date and time of commencement and completion of
each time period of excess emissions, and the unit operating time dur-
ing the reporting period:

(A) for stationary gas turbines using steam-to-fuel
or water-to-fuel ratio monitoring to demonstrate compliance in
accordance with §117.213(h)(2) of this title, excess emissions are
computed as each one-hour period during which the average steam or
water injection rate is below the level defined by the control algorithm
as necessary to achieve compliance with the applicable emission
limitations in §117.205 of this title; and

(B) for units complying with §117.223 of this title (re-
lating to Source Cap), excess emissions are each daily period for which
the total nitrogen oxides (NOx

) emissions exceed the rolling 30-day av-
erage or the maximum daily NOx cap;

(2) specific identification of each period of excess emis-
sions that occurs during start-ups, shutdowns, and malfunctions of the
affected unit, the nature and cause of any malfunction (if known), and
the corrective action taken or preventative measures adopted;

(3) the date and time identifying each period during which
the continuous monitoring system was inoperative, except for zero and
span checks and the nature of the system repairs or adjustments;
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(4) when no excess emissions have occurred or the contin-
uous monitoring system has not been inoperative, repaired, or adjusted,
such information shall be stated in the report; and

(5) if the total duration of excess emissions for the report-
ing period is less than 1.0% of the total unit operating time for the re-
porting period and the CEMS, PEMS, or water-to-fuel or steam-to-fuel
ratio monitoring system downtime for the reporting period is less than
5.0% of the total unit operating time for the reporting period, only a
summary report form (as outlined in the latest edition of the commis-
sion’s "Guidance for Preparation of Summary, Excess Emission, and
Continuous Monitoring System Reports") shall be submitted, unless
otherwise requested by the executive director. If the total duration of
excess emissions for the reporting period is greater than or equal to
1.0% of the total operating time for the reporting period or the CEMS,
PEMS, or water-to-fuel or steam-to-fuel ratio monitoring system down-
time for the reporting period is greater than or equal to 5.0% of the total
operating time for the reporting period, a summary report and an ex-
cess emission report shall both be submitted.

(e) Reporting for engines. The owner or operator of any gas-
fired engine subject to the emission limitations in §§117.205, 117.206
(relating to Emission Specifications for Attainment Demonstrations),
or 117.207 (relating to Alternative Plant-wide Emission Specifications)
of this title shall report in writing to the executive director on a semian-
nual basis any excess emissions and the air-fuel ratio monitoring sys-
tem performance. All reports shall be postmarked or received by the
30th day following the end of each calendar semiannual period. Writ-
ten reports shall include the following information:

(1) the magnitude of excess emissions (based on the
quarterly emission checks of §117.208(d)(7) of this title (relating to
Operating Requirements) and the biennial emission testing required
for demonstration of emissions compliance in accordance with
§117.213(g) of this title, computed in pounds per hour and grams
per horsepower-hour, any conversion factors used, the date and time
of commencement and completion of each time period of excess
emissions, and the engine operating time during the reporting period;
and

(2) specific identification, to the extent feasible, of each pe-
riod of excess emissions that occurs during start-ups, shutdowns, and
malfunctions of the engine or emission control system, the nature and
cause of any malfunction (if known), and the corrective action taken or
preventative measures adopted.

(f) Recordkeeping. The owner or operator of a unit subject to
the requirements of this division shall maintain written or electronic
records of the data specified in this subsection. Such records shall be
kept for a period of at least five years and shall be made available upon
request by authorized representatives of the executive director, EPA,
or local air pollution control agencies having jurisdiction. The records
shall include:

(1) for each unit subject to §117.213(a) of this title, records
of annual fuel usage;

(2) for each unit using a CEMS or PEMS in accordance
with §117.213 of this title, monitoring records of:

(A) hourly emissions and fuel usage (or stack exhaust
flow) for units complying with an emission limit enforced on a block
one-hour average;

(B) daily emissions and fuel usage (or stack exhaust
flow) for units complying with an emission limit enforced on a daily or
rolling 30-day average. Emissions must be recorded in units of:

(i) pound per million British thermal units
(lb/MMBtu) heat input; and

(ii) pounds or tons per day; or

(C) daily emissions and fuel usage (or stack exhaust
flow) for units subject to the mass emissions cap and trade program
of Chapter 101, Subchapter H, Division 3 of this title. Emissions must
be recorded in units of:

(i) lb/MMBtu heat input or in the units of the appli-
cable emission specification in §117.206(c) of this title; and

(ii) pounds or tons per day;

(3) for each stationary internal combustion engine subject
to the emission specifications of this division, records of:

(A) emissions measurements required by:

(i) §117.208(d)(7) of this title; and

(ii) §117.213(g) of this title; and

(B) catalytic converter, air-fuel ratio controller, or other
emissions-related control system maintenance, including the date and
nature of corrective actions taken;

(4) for each stationary gas turbine monitored by steam-to-
fuel or water-to-fuel ratio in accordance with §117.213(h) of this title,
records of hourly:

(A) pounds of steam or water injected;

(B) pounds of fuel consumed; and

(C) the steam-to-fuel or water-to-fuel ratio;

(5) for hydrogen (H2) fuel monitoring in accordance with
§117.213(j) of this title, records of the volume percent H2

every three
hours;

(6) for units claimed exempt from emission specifications
using the exemption of §117.205(h)(2) or §117.203(a)(6)(D), (11), or
(12) of this title (relating to Exemptions), either records of monthly:

(A) fuel usage, for exemptions based on heat input; or

(B) hours of operation, for exemptions based on hours
per year of operation. In addition, for each engine claimed exempt un-
der §117.203(a)(6)(D) of this title, written records shall be maintained
of the purpose of engine operation and, if operation was for an emer-
gency situation, identification of the type of emergency situation and
the start and end times and date(s) of the emergency situation;

(7) records of carbon monoxide measurements specified in
§117.213(d)(2) of this title;

(8) records of the results of initial certification testing, eval-
uations, calibrations, checks, adjustments, and maintenance of CEMS,
PEMS, or steam-to-fuel or water-to-fuel ratio monitoring systems;

(9) records of the results of performance testing, including
initial demonstration of compliance testing conducted in accordance
with §117.211 of this title; and

(10) for each stationary diesel or dual-fuel engine in the
Houston/Galveston ozone nonattainment area, records of each time the
engine is operated for testing and maintenance, including:

(A) date(s) of operation;

(B) start and end times of operation;

(C) identification of the engine; and
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(D) total hours of operation for each month and for the
most recent 12 consecutive months.

§117.221. Alternative Case Specific Specifications.

(a) Where a person can demonstrate that an affected unit can-
not attain the applicable requirements of §117.205 of this title (relat-
ing to Emission Specifications for Reasonably Available Control Tech-
nology (RACT)) or the carbon monoxide (CO) or ammonia limits of
§117.206(e) of this title (relating to Emission Specifications for At-
tainment Demonstrations), the executive director may approve emis-
sion specifications different from §117.205 of this title or the CO or
ammonia limits in §117.206(e) of this title for that unit. The executive
director:

(1) shall consider on a case-by-case basis the technological
and economic circumstances of the individual unit;

(2) must determine that such specifications are the result of
the lowest emission limitation the unit is capable of meeting after the
application of controls to meet the nitrogen oxides emission specifica-
tions of §117.205 or §117.206 of this title, as applicable;

(3) in determining whether to approve alternative emission
specifications, may take into consideration the ability of the plant at
which the unit is located to meet emission specifications through plant-
wide averaging at maximum capacity; and

(4) is the Engineering Services Team, Office of Compli-
ance and Enforcement, for purposes of this section.

(b) Any owner or operator affected by the executive director’s
decision to deny an alternative case specific emission specification may
file a motion to overturn the executive director’s decision. The require-
ments of §50.139 of this title (relating to Motion to Overturn Executive
Director’s Decision) apply. Executive director approval does not nec-
essarily constitute satisfaction of all federal requirements nor eliminate
the need for approval by EPA in cases where specified criteria for de-
termining equivalency have not been clearly identified in applicable
sections of this division (relating to Industrial, Commercial, and Insti-
tutional Combustion Sources in Ozone Nonattainment Areas).

§117.223. Source Cap.

(a) An owner or operator may achieve compliance with the ni-
trogen oxides (NOx) emission limits of §117.205 of this title (relating to
Emission Specifications for Reasonably Available Control Technology
(RACT)) or §117.206 of this title (relating to Emission Specifications
for Attainment Demonstrations), by achieving equivalent NOx

emission
reductions obtained by compliance with a source cap emission limita-
tion in accordance with the requirements of this section. Each equip-
ment category at a source whose individual emission units would oth-
erwise be subject to the NO

x
emission limits of §117.205 or §117.206

of this title may be included in the source cap. Any equipment category
included in the source cap shall include all emission units belonging to
that category. Equipment categories include, but are not limited to, the
following: steam generation, electrical generation, and units with the
same product outputs, such as ethylene cracking furnaces. All emission
units not included in the source cap shall comply with the requirements
of §§117.205, 117.206, or 117.207 (relating to Alternative Plant-wide
Emission Specifications) of this title.

(b) The source cap allowable mass emission rate shall be cal-
culated as follows.

(1) A rolling 30-day average emission cap shall be calcu-
lated for all emission units included in the source cap using the follow-
ing equation.
Figure: 30 TAC §117.223(b)(1)

(2) A maximum daily cap shall be calculated for all emis-
sion units included in the source cap using the following equation.
Figure: 30 TAC §117.223(b)(2) (No change.)

(3) Each emission unit included in the source cap shall be
subject to the requirements of both paragraphs (1) and (2) of this sub-
section at all times.

(4) The owner or operator at its option may include any of
the entire classes of exempted units listed in §117.207(f) of this title
in a source cap. For compliance with §117.205(a) - (d) of this title,
such units shall be required to reduce emissions available for use in the
cap by an additional amount calculated in accordance with the EPA’s
proposed Economic Incentive Program rules for offset ratios for trades
between RACT and non-RACT sources, as published in the February
23, 1993, Federal Register (58 FR 11110).

(5) For stationary internal combustion engines, the source
cap allowable emission rate shall be calculated in pounds per hour using
the procedures specified in §117.207(g)(2) of this title.

(6) For stationary gas turbines, the source cap allowable
emission rate shall be calculated in pounds per hour using the proce-
dures specified in §117.207(g)(3) of this title.

(c) The owner or operator who elects to comply with this sec-
tion shall:

(1) for each unit included in the source cap, either:

(A) install, calibrate, maintain, and operate a continu-
ous exhaust NOx monitor, carbon monoxide (CO) monitor, an oxygen
(O

2
) (or carbon dioxide (CO

2
)) diluent monitor, and a totalizing fuel

flowmeter in accordance with the requirements of §117.213 of this title
(relating to Continuous Demonstration of Compliance). The required
continuous emissions monitoring systems (CEMS) and fuel flow me-
ters shall be used to measure NOx, CO, and O2 (or CO2) emissions and
fuel use for each affected unit and shall be used to demonstrate contin-
uous compliance with the source cap;

(B) install, calibrate, maintain, and operate a predictive
emissions monitoring system (PEMS) and a totalizing fuel flow meter
in accordance with the requirements of §117.213 of this title. The re-
quired PEMS and fuel flow meters shall be used to measure NO

x
, CO,

and O2 (or CO2) emissions and fuel flow for each affected unit and shall
be used to demonstrate continuous compliance with the source cap; or

(C) for units not subject to continuous monitoring
requirements and units belonging to the equipment classes listed in
§117.207(f) of this title, the owner or operator may use the maximum
emission rate as measured by hourly emission rate testing conducted
in accordance with §117.211(e) of this title (relating to Initial Demon-
stration of Compliance) in lieu of CEMS or PEMS. Emission rates for
these units shall be limited to the maximum emission rates obtained
from testing conducted under §117.211(e) of this title.

(2) For each operating unit equipped with CEMS, the
owner or operator shall either use a PEMS in accordance with
§117.213 of this title, or the maximum emission rate as measured by
hourly emission rate testing conducted in accordance with §117.211(e)
of this title, to provide emissions compliance data during periods when
the CEMS is off-line. The methods specified in 40 Code of Federal
Regulations §75.46 shall be used to provide emissions substitution
data for units equipped with PEMS.

(d) The owner or operator of any units subject to a source cap
shall maintain daily records indicating the NOx

emissions from each
source and the total fuel usage for each unit and include a total NO

x

emissions summation and total fuel usage for all units under the source
cap on a daily basis. Records shall also be retained in accordance with
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§117.219 of this title (relating to Notification, Recordkeeping, and Re-
porting Requirements).

(e) The owner or operator of any units operating under this
provision shall report any exceedance of the source cap emission limit
within 48 hours to the appropriate regional office. The owner or opera-
tor shall then follow up within 21 days of the exceedance with a written
report which includes an analysis of the cause for the exceedance with
appropriate data to demonstrate the amount of emissions in excess of
the applicable limit and the necessary corrective actions taken by the
company to assure future compliance. Additionally, the owner or op-
erator shall submit semiannual reports for the monitoring systems in
accordance with §117.219 of this title.

(f) The owner or operator shall demonstrate initial compliance
with the source cap in accordance with the schedule specified in
§117.520 of this title (relating to Compliance Schedule for Industrial,
Commercial, and Institutional Combustion Sources in Ozone Nonat-
tainment Areas).

(g) For compliance with §117.205(a) - (d) of this title by
November 15, 1999, a unit which has operated since November 15,
1990, and has since been permanently retired or decommissioned and
rendered inoperable prior to June 9, 1993, may be included in the
source cap emission limit under the following conditions.

(1) The unit shall have actually operated since November
15, 1990.

(2) For purposes of calculating the source cap emission
limit, the applicable emission limit for retired units shall be calculated
in accordance with subsection (b) of this section.

(3) The actual heat input shall be calculated according to
subsection (b)(1) of this section. If the unit was not in service 24 con-
secutive months between January 1, 1990, and June 9, 1993, the actual
heat input shall be the average daily heat input for the continuous time
period that the unit was in service, plus one standard deviation of the
average daily heat input for that period. The maximum heat input shall
be the maximum heat input, as certified to the executive director, al-
lowed or possible (whichever is lower) in a 24-hour period.

(4) The owner or operator shall certify the unit’s opera-
tional level and maximum rated capacity.

(5) Emission reductions from shutdowns or curtailments
which have not been used for netting or offset purposes under the re-
quirements of Chapter 116 of this title or have not resulted from any
other state or federal requirement may be included in the baseline for
establishing the cap.

(h) For compliance with §117.205(e) or §117.206 of this title,
a unit which has been permanently retired or decommissioned and ren-
dered inoperable may be included in the source cap under the following
conditions.

(1) Shutdowns must have occurred after the following
dates:

(A) September 10, 1993, in the Beaumont/Port Arthur
ozone nonattainment area; and

(B) September 1, 1997, in the Dallas/Fort Worth ozone
nonattainment area.

(2) The source cap emission limit for retired units is calcu-
lated in accordance with subsection (b) of this section.

(3) The actual heat input shall be calculated according to
subsection (b)(1) of this section. If the unit was not in service 24 con-
secutive months between January 1, 1997, and December 31, 1999, the

actual heat input shall be the average daily heat input for the continuous
time period that the unit was in service, consistent with the heat input
used to represent the unit’s emissions in the attainment demonstration
modeling inventory. The maximum heat input shall be the maximum
heat input, as certified to the executive director, allowed or possible
(whichever is lower) in a 24-hour period.

(4) The owner or operator shall certify the unit’s opera-
tional level and maximum rated capacity.

(5) Emission reductions from shutdowns or curtailments
which have been used for netting or offset purposes under the require-
ments of Chapter 116 of this title may not be included in the baseline
for establishing the cap.

(i) A unit which has been shut down and rendered inoperable
after June 9, 1993, but not permanently retired, should be identified in
the initial control plan and may be included in the source cap to comply
with the NOx

emission specifications of this division:

(1) applicable in the Houston/Galveston or Beaumont/Port
Arthur ozone nonattainment areas, required by November 15, 1999; or

(2) applicable in the Dallas/Fort Worth ozone nonattain-
ment area, required by March 31, 2001.

(j) An owner or operator who chooses to use the source cap
option shall include in the initial control plan, if required to be filed
under §117.209 of this title (relating to Initial Control Plan Procedures),
a plan for initial compliance. The owner or operator shall include in the
initial control plan the identification of the election to use the source cap
procedure as specified in this section to achieve compliance with this
section and shall specifically identify all sources that will be included in
the source cap. The owner or operator shall also include in the initial
control plan the method of calculating the actual heat input for each
unit included in the source cap, as specified in subsection (b)(1) of
this section. An owner or operator who chooses to use the source cap
option shall include in the final control plan procedures of §117.215
of this title (relating to Final Control Plan Procedures for Reasonably
Available Control Technology) the information necessary under this
section to demonstrate initial compliance with the source cap.

(k) For the purposes of determining compliance with the
source cap emission limit, the contribution of each affected unit that
is operating during a startup, shutdown, or upset period shall be
calculated from the NOx emission rate, as measured by the initial
demonstration of compliance, for that unit, unless the owner or oper-
ator provides data demonstrating to the satisfaction of the executive
director that actual emissions were less than maximum emissions
during such periods.

(l) This section shall no longer apply in the Houston/Galve-
ston ozone nonattainment area after the appropriate compliance date(s)
for emission specifications for attainment demonstrations given in
§117.520(c)(2) of this title. For purposes of this paragraph, this means
that the system cap of this section remains in effect until the emissions
allocation for units under the Houston/Galveston mass emissions cap
are equal to or less than the allocation that would be calculated using
the source cap of this section.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 17,
2002.
TRD-200208323
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Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 17, 2003
Proposal publication date: June 21, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER C. ACID MANUFACTURING
DIVISION 1. ADIPIC ACID MANUFACTUR-
ING
30 TAC §§117.301, 117.309, 117.311, 117.313, 117.319,
117.321
STATUTORY AUTHORITY
The amendments are adopted under TWC, §5.103, which
provides the commission the authority to adopt rules necessary
to carry out its powers and duties under the TWC; and under
THSC, TCAA, §382.017, concerning Rules, which provides
the commission with the authority to adopt rules consistent
with the policy and purposes of the TCAA. The amendments
are also adopted under TCAA, §382.011, concerning General
Powers and Duties, which authorizes the commission to control
the quality of the state’s air; §382.012, concerning State Air
Control Plan, which authorizes the commission to prepare and
develop a general, comprehensive plan for the control of the
state’s air; §382.014, concerning Emission Inventory, which
authorizes the commission to require submission information
relating to emissions of air contaminants; §382.016, concerning
Monitoring Requirements; Examination of Records, which au-
thorizes the commission to prescribe requirements for owners or
operators of sources to make and maintain records of emissions
measurements; §382.021, concerning Sampling Methods and
Procedures, which authorizes the commission to prescribe
the sampling methods and procedures; and §382.051(d),
concerning Permitting Authority of Commission; Rules, which
authorizes the commission to adopt rules as necessary to
comply with changes in federal law or regulations applicable to
permits under Chapter 382; and FCAA, 42 USC, §7401.
§117.311. Initial Demonstration of Compliance.

(a) Compliance with the nitrogen oxides emission limits spec-
ified in §117.305 of this title (relating to Emission Specifications) shall
be determined by the performance testing procedures specified in 40
Code of Federal Regulations (CFR) Part 60, Appendix A, Method 7,
or an equivalent method approved by the executive director. Method
7A, 7B, 7C, or 7D may be used in place of Method 7. If Method 7C or
7D is used, the sampling time shall be at least one hour.

(b) Performance testing shall be conducted in accordance with
the procedures specified in 40 CFR §60.8.

(c) Any continuous emissions monitoring systems (CEMS)
or predictive emissions monitoring systems (PEMS) required by
§117.313 of this title (relating to Continuous Demonstration of
Compliance) shall be installed and operational prior to conducting
performance testing under subsections (a) and (b) of this section. Ver-
ification of operational status shall, as a minimum, include completion
of the manufacturer’s written requirements or recommendations for
installation, operation, and calibration of the device or system.

(d) Testing conducted before June 23, 1994 may be used to
demonstrate compliance with the standard specified in §117.305 of this

title if the owner or operator of an affected facility demonstrates to
the executive director that the prior performance testing at least meets
the requirements of subsections (a) - (c) of this section. The executive
director reserves the right to request performance testing or CEMS or
PEMS performance evaluation at any time.

§117.313. Continuous Demonstration of Compliance.
(a) The owner or operator of any facility subject to the pro-

visions of this division (relating to Adipic Acid Manufacturing) shall
install, calibrate, maintain, and operate a continuous emissions moni-
toring system (CEMS) for measuring nitrogen oxides (NO

x
) from the

absorber.

(b) Any CEMS installed subject to subsection (a) of this sec-
tion shall meet all requirements of 40 Code of Federal Regulations
(CFR) §60.13; 40 CFR Part 60, Appendix B, Performance Specifica-
tion 2; and quality assurance procedures of 40 CFR Part 60, Appendix
F, except that a cylinder gas audit may be performed in lieu of the an-
nual relative accuracy test audit required in Section 5.1.1.

(c) As an alternative to CEMS, the owner or operator of units
subject to continuous monitoring requirements under this division
may, with the approval of the executive director, elect to install,
calibrate, maintain, and operate a predictive emissions monitoring
system (PEMS). The required PEMS shall be used to measure NO

x

emissions for each affected unit and shall be used to demonstrate
continuous compliance with the emission limitations of §117.305 of
this title (relating to Emission Specifications). Any PEMS shall meet
the requirements of §117.319 of this title (relating to Notification,
Recordkeeping, and Reporting Requirements) and §117.213(f) of this
title (relating to Continuous Demonstration of Compliance).

(d) The owner or operator of an affected facility shall establish
a conversion factor for the purpose of converting monitoring data into
units of the emission standard (in pounds NO

x
per ton of acid produced)

as specified in 40 CFR §60.73(b). NO
x
emissions data recorded by the

CEMS or PEMS shall be represented in terms of both parts per million
by volume and pounds NO

x
per ton of acid produced.

(e) After the initial demonstration of compliance required by
§117.311 of this title (relating to Initial Demonstration of Compliance),
compliance with §117.305 of this title shall be determined by the meth-
ods required in this section. Compliance with the emission limitations
may also be determined at the discretion of the executive director using
any commission compliance method.

§117.319. Notification, Recordkeeping, and Reporting Require-
ments.

(a) The owner or operator of an affected facility shall submit
notification to the executive director, as follows:

(1) verbal notification of the date of any continuous emis-
sions monitoring systems (CEMS) or predictive emissions monitoring
systems (PEMS) performance evaluation conducted under §117.313(b)
of this title (relating to Continuous Demonstration of Compliance) at
least 15 days prior to such date followed by written notification within
15 days after testing is completed; and

(2) verbal notification of the date of any initial demonstra-
tion of compliance testing conducted under §117.311 of this title (re-
lating to Initial Demonstration of Compliance) at least 15 days prior to
such date followed by written notification within 15 days after testing
is completed.

(b) The owner or operator of an affected facility shall furnish
the executive director and any local air pollution control agency having
jurisdiction a copy of anyCEMS or PEMS performance evaluation con-
ducted under §117.313 of this title, or any initial demonstration of com-
pliance testing conducted under §117.311 of this title, within 60 days
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after completion of such evaluation or testing. For purposes of demon-
strating compliance with §117.530 of this title (relating to Compliance
Schedules for Nitric Acid and Adipic Acid Manufacturing Sources),
such results shall be submitted no later than 30 days before the final
compliance date specified in §117.530 of this title.

(c) The owner or operator of an affected facility shall report in
writing to the executive director on a quarterly basis all periods of ex-
cess emissions, defined as any 24-hour period during which the average
nitrogen oxides (NOx) emissions (arithmetic average of 24 contiguous
one-hour periods) exceed the emission limitation in §117.305 of this
title (relating to Emission Specifications) and the monitoring system
performance. All reports shall be postmarked or received by the 30th
day following the end of each calendar quarter. Written reports shall
include the following information:

(1) the magnitude of excess emissions computed in accor-
dance with 40 Code of Federal Regulations §60.13(h), any conversion
factors used, the date and time of commencement and completion of
each time period of excess emissions, and the process operating time
during the reporting period;

(2) specific identification of each period of excess emis-
sions that occurs during start-ups, shutdowns, and malfunctions of the
affected unit, the nature and cause of any malfunction (if known), and
the corrective action taken or preventative measures adopted;

(3) the date and time identifying each period during which
the CEMS or PEMS was inoperative, except for zero and span checks
and the nature of the system repairs or adjustments;

(4) when no excess emissions have occurred or the contin-
uous monitoring system has not been inoperative, repaired, or adjusted,
such information shall be stated in the report;

(5) if the total duration of excess emissions for the report-
ing period is less than 1.0% of the total operating time for the reporting
period and the CEMS or PEMS downtime for the reporting period is
less than 5.0% of the total operating time for the reporting period, only
a summary report form (as outlined in the latest edition of the com-
mission’s "Guidance for Preparation of Summary, Excess Emission,
and Continuous Monitoring System Reports") shall be submitted, un-
less otherwise requested by the executive director. If the total duration
of excess emissions for the reporting period is greater than or equal to
1.0% of the total operating time for the reporting period or the CEMS
or PEMS downtime for the reporting period is greater than or equal to
5.0% of the total operating time for the reporting period, a summary
report and an excess emission report shall both be submitted.

(d) The owner or operator of an affected facility shall main-
tain written records of all continuous emissions monitoring and per-
formance test results, hours of operation, and daily production rates.
Such records shall be kept for a period of at least five years and shall
be made available upon request by authorized representatives of the
executive director, EPA, or local air pollution control agencies having
jurisdiction.

§117.321. Alternative Case Specific Specifications.

Where a person can demonstrate that an affected unit cannot attain the
requirements of §117.305 of this title (relating to Emission Specifi-
cations), as applicable, the executive director, on a case-by-case ba-
sis after considering the technological and economic circumstances of
the individual unit, may approve emission specifications different from
§117.305 of this title for that unit based on the determination that such
specifications are the result of the lowest emission limitation the unit is
capable of meeting after the application of controls to meet the nitrogen
oxides emission specifications of §117.305 of this title. Any owner or
operator affected by the decision of the executive director may file a

motion to overturn the executive director’s decision. The requirements
of §50.139 of this title (relating toMotion to Overturn Executive Direc-
tor’s Decision) apply. Executive director approval does not necessarily
constitute satisfaction of all federal requirements nor eliminate the need
for approval by EPA in cases where specified criteria for determining
equivalency have not been clearly identified in applicable sections of
this division (relating to Adipic Acid Manufacturing).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 17,
2002.
TRD-200208324
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 17, 2003
Proposal publication date: June 21, 2002
For further information, please call: (512) 239-4808

♦ ♦ ♦
DIVISION 2. NITRIC ACID MANUFACTUR-
ING - OZONE NONATTAINMENT AREAS
30 TAC §§117.401, 117.409, 117.411, 117.413, 117.419,
117.421
STATUTORY AUTHORITY
The amendments are adopted under TWC, §5.103, which
provides the commission the authority to adopt rules necessary
to carry out its powers and duties under the TWC; and under
THSC, TCAA, §382.017, concerning Rules, which provides
the commission with the authority to adopt rules consistent
with the policy and purposes of the TCAA. The amendments
are also adopted under TCAA, §382.011, concerning General
Powers and Duties, which authorizes the commission to control
the quality of the state’s air; §382.012, concerning State Air
Control Plan, which authorizes the commission to prepare and
develop a general, comprehensive plan for the control of the
state’s air; §382.014, concerning Emission Inventory, which
authorizes the commission to require submission information
relating to emissions of air contaminants; §382.016, concerning
Monitoring Requirements; Examination of Records, which au-
thorizes the commission to prescribe requirements for owners or
operators of sources to make and maintain records of emissions
measurements; §382.021, concerning Sampling Methods and
Procedures, which authorizes the commission to prescribe
the sampling methods and procedures; and §382.051(d),
concerning Permitting Authority of Commission; Rules, which
authorizes the commission to adopt rules as necessary to
comply with changes in federal law or regulations applicable to
permits under Chapter 382; and FCAA, 42 USC, §7401.
§117.411. Initial Demonstration of Compliance.

(a) Compliance with the nitrogen oxides emission limits spec-
ified in §117.405 of this title (relating to Emission Specifications) shall
be determined by the performance testing procedures specified in 40
Code of Federal Regulations (CFR) Part 60, Appendix A, Method 7,
or an equivalent method approved by the executive director. Method
7A, 7B, 7C, or 7D may be used in place of Method 7. If Method 7C or
7D is used, the sampling time shall be at least one hour.
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(b) Performance testing shall be conducted in accordance with
the procedures specified in 40 CFR §60.8.

(c) Any continuous emissions monitoring systems (CEMS)
or predictive emissions monitoring systems (PEMS) required by
§117.413 of this title (relating to Continuous Demonstration of
Compliance) shall be installed and operational prior to conducting
performance testing under subsections (a) and (b) of this section. Ver-
ification of operational status shall, as a minimum, include completion
of the manufacturer’s written requirements or recommendations for
installation, operation, and calibration of the device or system.

(d) Testing conducted before June 23, 1994 may be used to
demonstrate compliance with the standard specified in §117.405 of this
title if the owner or operator of an affected facility demonstrates to
the executive director that the prior performance testing at least meets
the requirements of subsections (a) - (c) of this section. The executive
director reserves the right to request performance testing or CEMS or
PEMS performance evaluation at any time.

§117.413. Continuous Demonstration of Compliance.
(a) The owner or operator of any facility subject to the provi-

sions of this division (relating to Nitric Acid Manufacturing - Ozone
Nonattainment Areas) shall install, calibrate, maintain, and operate a
continuous emissions monitoring system (CEMS) for measuring nitro-
gen oxides (NOx) from the absorber.

(b) Any CEMS installed subject to subsection (a) of this sec-
tion shall meet all requirements of 40 Code of Federal Regulations
(CFR) §60.13; 40 CFR Part 60, Appendix B, Performance Specifica-
tion 2; and quality assurance procedures of 40 CFR Part 60, Appendix
F, except that a cylinder gas audit may be performed in lieu of the an-
nual relative accuracy test audit required in Section 5.1.1.

(c) As an alternative to CEMS, the owner or operator of units
subject to continuous monitoring requirements under this division
may, with the approval of the executive director, elect to install,
calibrate, maintain, and operate a predictive emissions monitoring
system (PEMS). The required PEMS shall be used to measure NOx

emissions for each affected unit and shall be used to demonstrate
continuous compliance with the emission limitations of §117.405 of
this title (relating to Emission Specifications). Any PEMS shall meet
the requirements of §117.419 of this title (relating to Notification,
Recordkeeping, and Reporting Requirements) and §117.213(f) of this
title (relating to Continuous Demonstration of Compliance).

(d) The owner or operator of an affected facility shall establish
a conversion factor for the purpose of converting monitoring data into
units of the emission standard (in pounds NO

x
per ton of acid produced,

expressed as 100% nitric acid) as specified in 40 CFR §60.73(b). NOx

emissions data recorded by the CEMS or PEMS shall be represented
in terms of both parts per million by volume and pounds NO

x
per ton

of acid produced, expressed as 100% nitric acid.

(e) After the initial demonstration of compliance required by
§117.411 of this title (relating to Initial Demonstration of Compliance),
compliance with §117.405 of this title (relating to Emission Specifi-
cations) shall be determined by the methods required in this section.
Compliance with the emission limitations may also be determined at
the discretion of the executive director using any commission compli-
ance method.

§117.419. Notification, Recordkeeping, and Reporting Require-
ments.

(a) The owner or operator of an affected facility shall submit
notification to the executive director, as follows:

(1) verbal notification of the date of any continuous emis-
sions monitoring systems (CEMS) or predictive emissions monitoring

systems (PEMS) performance evaluation conducted under §117.413(b)
of this title (relating to Continuous Demonstration of Compliance) at
least 15 days prior to such date followed by written notification within
15 days after testing is completed; and

(2) verbal notification of the date of any initial demonstra-
tion of compliance testing conducted under §117.411 of this title (re-
lating to Initial Demonstration of Compliance) at least 15 days prior to
such date followed by written notification within 15 days after testing
is completed.

(b) The owner or operator of an affected facility shall furnish
the executive director and any local air pollution control agency having
jurisdiction a copy of anyCEMS or PEMS performance evaluation con-
ducted under §117.413 of this title, or any initial demonstration of com-
pliance testing conducted under §117.411 of this title, within 60 days
after completion of such evaluation or testing. For purposes of demon-
strating compliance with §117.530 of this title (relating to Compliance
Schedules for Nitric Acid and Adipic Acid Manufacturing Sources),
such results shall be submitted no later than 30 days before the final
compliance date specified in §117.530 of this title.

(c) The owner or operator of an affected facility shall report
in writing to the executive director on a quarterly basis all periods of
excess emissions, defined as any 24-hour period during which the av-
erage nitrogen oxides emissions (arithmetic average of 24 contiguous
one-hour periods) as measured by a CEMS or PEMS exceed the emis-
sion limitation in §117.405 of this title (relating to Emission Specifi-
cations) and the monitoring system performance. All reports shall be
postmarked or received by the 30th day following the end of each cal-
endar quarter. Written reports shall include the following information:

(1) the magnitude of excess emissions computed in accor-
dance with 40 Code of Federal Regulations §60.13(h), any conversion
factors used, the date and time of commencement and completion of
each time period of excess emissions, and the process operating time
during the reporting period;

(2) specific identification of each period of excess emis-
sions that occurs during start-ups, shutdowns, and malfunctions of the
affected unit. The nature and cause of any malfunction (if known) and
the corrective action taken or preventative measures adopted;

(3) the date and time identifying each period during which
the CEMS or PEMS was inoperative, except for zero and span checks
and the nature of the system repairs or adjustments;

(4) when no excess emissions have occurred or the contin-
uous monitoring system has not been inoperative, repaired, or adjusted,
such information shall be stated in the report;

(5) if the total duration of excess emissions for the report-
ing period is less than 1.0% of the total operating time for the reporting
period and the CEMS or PEMS downtime for the reporting period is
less than 5.0% of the total operating time for the reporting period, only
a summary report form (as outlined in the latest edition of the com-
mission’s "Guidance for Preparation of Summary, Excess Emission,
and Continuous Monitoring System Reports") shall be submitted, un-
less otherwise requested by the executive director. If the total duration
of excess emissions for the reporting period is greater than or equal to
1.0% of the total operating time for the reporting period or the CEMS
or PEMS downtime for the reporting period is greater than or equal to
5.0% of the total operating time for the reporting period, a summary
report and an excess emission report shall both be submitted.

(d) The owner or operator of an affected facility shall main-
tain written records of all continuous emissions monitoring and per-
formance test results, hours of operation, and daily production rates.
Such records shall be kept for a period of at least five years and shall
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be made available upon request by authorized representatives of the ex-
ecutive director, EPA, or any local air pollution control agency having
jurisdiction.

§117.421. Alternative Case Specific Specifications.

Where a person can demonstrate that an affected unit cannot attain the
requirements of §117.405 of this title (relating to Emission Specifi-
cations), as applicable, the executive director, on a case-by-case ba-
sis after considering the technological and economic circumstances of
the individual unit, may approve emission specifications different from
§117.405 of this title for that unit based on the determination that such
specifications are the result of the lowest emission limitation the unit is
capable of meeting after the application of controls to meet the nitrogen
oxides emission specifications of §117.405 of this title. Any owner or
operator affected by the decision of the executive director may file a
motion to overturn the executive director’s decision. The requirements
of §50.139 of this title (relating toMotion to Overturn Executive Direc-
tor’s Decision) apply. Executive director approval does not necessarily
constitute satisfaction of all federal requirements nor eliminate the need
for approval by EPA in cases where specified criteria for determining
equivalency have not been clearly identified in applicable sections of
this division (relating to Nitric Acid Manufacturing - Ozone Nonattain-
ment Areas).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 17,
2002.
TRD-200208325
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 17, 2003
Proposal publication date: June 21, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER D. SMALL COMBUSTION
SOURCES
DIVISION 1. WATER HEATERS, SMALL
BOILERS, AND PROCESS HEATERS
30 TAC §§117.463, 117.465, 117.467
STATUTORY AUTHORITY
The amendments are adopted under TWC, §5.103, which
provides the commission the authority to adopt rules necessary
to carry out its powers and duties under the TWC; and under
THSC, TCAA, §382.017, concerning Rules, which provides
the commission with the authority to adopt rules consistent
with the policy and purposes of the TCAA. The amendments
are also adopted under TCAA, §382.011, concerning General
Powers and Duties, which authorizes the commission to control
the quality of the state’s air; §382.012, concerning State Air
Control Plan, which authorizes the commission to prepare and
develop a general, comprehensive plan for the control of the
state’s air; §382.014, concerning Emission Inventory, which
authorizes the commission to require submission information
relating to emissions of air contaminants; §382.016, concerning

Monitoring Requirements; Examination of Records, which au-
thorizes the commission to prescribe requirements for owners or
operators of sources to make and maintain records of emissions
measurements; §382.021, concerning Sampling Methods and
Procedures, which authorizes the commission to prescribe
the sampling methods and procedures; and §382.051(d),
concerning Permitting Authority of Commission; Rules, which
authorizes the commission to adopt rules as necessary to
comply with changes in federal law or regulations applicable to
permits under Chapter 382; and FCAA, 42 USC, §7401.
§117.467. Certification Requirements.

(a) The manufacturer shall demonstrate that each model
of Type 0, 1, and 2 unit subject to the requirements of §117.465
of this title (relating to Emission Specifications) has been tested in
accordance with Test Method 7 (40 Code of Federal Regulations Part
60, Appendix A (June 11, 1986)), including 7A-E, and the South Coast
Air Quality Management District (SCAQMD) Protocol: Nitrogen
Oxides Emissions Compliance Testing for Natural Gas-Fired Water
Heaters and Small Boilers (January 1998).

(b) The manufacturer may submit to the executive director an
approved Bay Area Air QualityManagement District or SCAQMD cer-
tification in lieu of conducting duplicative certification tests.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 17,
2002.
TRD-200208326
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 17, 2003
Proposal publication date: June 21, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
DIVISION 2. BOILERS, PROCESS HEATERS,
AND STATIONARY ENGINES AND GAS
TURBINES AT MINOR SOURCES
30 TAC §§117.473, 117.475, 117.478, 117.479, 117.481
STATUTORY AUTHORITY
The amendments and new section are adopted under TWC,
§5.103, which provides the commission the authority to adopt
rules necessary to carry out its powers and duties under the
TWC; and under THSC, TCAA, §382.017, concerning Rules,
which provides the commission with the authority to adopt
rules consistent with the policy and purposes of the TCAA.
The amendments and new section are also adopted under
TCAA, §382.011, concerning General Powers and Duties,
which authorizes the commission to control the quality of
the state’s air; §382.012, concerning State Air Control Plan,
which authorizes the commission to prepare and develop a
general, comprehensive plan for the control of the state’s air;
§382.014, concerning Emission Inventory, which authorizes
the commission to require submission information relating to
emissions of air contaminants; §382.016, concerning Monitoring
Requirements; Examination of Records, which authorizes the
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commission to prescribe requirements for owners or opera-
tors of sources to make and maintain records of emissions
measurements; §382.021, concerning Sampling Methods and
Procedures, which authorizes the commission to prescribe
the sampling methods and procedures; and §382.051(d),
concerning Permitting Authority of Commission; Rules, which
authorizes the commission to adopt rules as necessary to
comply with changes in federal law or regulations applicable to
permits under Chapter 382; and FCAA, 42 USC, §7401.
§117.475. Emission Specifications.

(a) For sources which are subject to Chapter 101, Subchapter
H, Division 3 of this title (relating to Mass Emissions Cap and Trade
Program), the nitrogen oxides (NOx) emission rate values used to de-
termine allocations for Chapter 101, Subchapter H, Division 3 of this
title shall be the lower of any applicable permit limit in a permit issued
before January 2, 2001; any permit issued on or after January 2, 2001
for which the owner or operator submitted an application determined
to be administratively complete by the executive director before Jan-
uary 2, 2001; any limit in a permit by rule under which construction
commenced by January 2, 2001; or the emission specifications in sub-
section (c) of this section. The averaging time shall be as specified in
Chapter 101, Subchapter H, Division 3 of this title.

(b) For sources which are not subject to Chapter 101, Subchap-
ter H, Division 3 of this title, NO

x
emissions are limited to the lower of

any applicable permit limit in a permit issued before January 2, 2001;
any permit issued on or after January 2, 2001 for which the owner or
operator submitted an application determined to be administratively
complete by the executive director before January 2, 2001; any limit
in a permit by rule under which construction commenced by January
2, 2001; or the emission specifications in subsection (c) of this section.
The averaging time shall be as follows:

(1) if the unit is operated with a NOx continuous emissions
monitoring system (CEMS) or predictive emissions monitoring system
(PEMS) under §117.479(c) of this title (relating toMonitoring, Record-
keeping, and Reporting Requirements), either as:

(A) a rolling 30-day average period, in the units of the
applicable standard;

(B) a block one-hour average, in the units of the appli-
cable standard, or alternatively;

(C) a block one-hour average, in pounds per hour, for
boilers and process heaters, calculated as the product of the boiler’s
or process heater’s maximum rated capacity and its applicable limit in
pound NO

x
per million British thermal units (lb/MMBtu); or

(2) if the unit is not operated with a NO
x
CEMS or PEMS

under §117.479(c) of this title, a block one-hour average, in the units
of the applicable standard.

(c) The following NOx emission specifications shall be used in
conjunction with subsection (a) of this section to determine allocations
for Chapter 101, Subchapter H, Division 3 of this title, or in conjunction
with subsection (b) of this section to establish unit-by-unit emission
specifications, as appropriate:

(1) from boilers and process heaters:

(A) gas-fired, 0.036 lb/MMBtu heat input (or alterna-
tively, 30 parts per million by volume (ppmv) at 3.0% oxygen (O2), dry
basis); and

(B) liquid-fired, 0.072 lb/MMBtu heat input (or alter-
natively, 60 ppmv at 3.0% O

2
, dry basis);

(2) from stationary, gas-fired, reciprocating internal com-
bustion engines:

(A) fired on landfill gas, 0.60 gram per horsepower-
hour (g/hp-hr); and

(B) all others, 0.50 g/hp-hr;

(3) from stationary, dual-fuel, reciprocating internal com-
bustion engines, 5.83 g/hp-hr;

(4) from stationary, diesel, reciprocating internal combus-
tion engines:

(A) placed into service before October 1, 2001 which
have not been modified, reconstructed, or relocated on or after Octo-
ber 1, 2001, the lower of 11.0 g/hp-hr or the emission rate established
by testing, monitoring, manufacturer’s guarantee, or manufacturer’s
other data. For the purposes of this paragraph, the terms "modification"
and "reconstruction" have the meanings defined in §116.10 of this title
(relating to General Definitions) and 40 Code of Federal Regulations
§60.15 (December 16, 1975), respectively, and the term "relocated"
means to newly install at an account, as defined in §101.1 of this title
(relating to Definitions), a used engine from anywhere outside that ac-
count; and

(B) for engines not subject to subparagraph (A) of this
paragraph:

(i) with a horsepower rating of 50 hp or greater, but
less than 100 hp, which are installed, modified, reconstructed, or relo-
cated:

(I) on or after October 1, 2001, but before Octo-
ber 1, 2003, 6.9 g/hp-hr;

(II) on or after October 1, 2003, but before Octo-
ber 1, 2007, 5.0 g/hp-hr; and

(III) on or after October 1, 2007, 3.3 g/hp-hr;

(ii) with a horsepower rating of 100 hp or greater,
but less than 175 hp, which are installed, modified, reconstructed, or
relocated:

(I) on or after October 1, 2001, but before Octo-
ber 1, 2002, 6.9 g/hp-hr;

(II) on or after October 1, 2002, but before Octo-
ber 1, 2006, 4.5 g/hp-hr; and

(III) on or after October 1, 2006, 2.8 g/hp-hr;

(iii) with a horsepower rating of 175 hp or greater,
but less than 300 hp, which are installed, modified, reconstructed, or
relocated:

(I) on or after October 1, 2001, but before Octo-
ber 1, 2002, 6.9 g/hp-hr;

(II) on or after October 1, 2002, but before Octo-
ber 1, 2005, 4.5 g/hp-hr; and

(III) on or after October 1, 2005, 2.8 g/hp-hr;

(iv) with a horsepower rating of 300 hp or greater,
but less than 600 hp, which are installed, modified, reconstructed, or
relocated:

(I) on or after October 1, 2001, but before Octo-
ber 1, 2005, 4.5 g/hp-hr; and

(II) on or after October 1, 2005, 2.8 g/hp-hr;
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(v) with a horsepower rating of 600 hp or greater,
but less than or equal to 750 hp, which are installed, modified, recon-
structed, or relocated:

(I) on or after October 1, 2001, but before Octo-
ber 1, 2005, 4.5 g/hp-hr; and

(II) on or after October 1, 2005, 2.8 g/hp-hr; and

(vi) with a horsepower rating of 750 hp or greater
which are installed, modified, reconstructed, or relocated:

(I) on or after October 1, 2001, but before Octo-
ber 1, 2005, 6.9 g/hp-hr; and

(II) on or after October 1, 2005, 4.5 g/hp-hr;

(5) from stationary gas turbines (including duct burners),
0.15 lb/MMBtu; and

(6) as an alternative to the emission specifications in para-
graphs (1) - (5) of this subsection for units with an annual capacity fac-
tor of 0.0383 or less, 0.060 lb/MMBtu heat input. For units placed into
service on or before January 1, 1997, the 1997 - 1999 average annual
capacity factor shall be used to determine whether the unit is eligible
for the emission specification of this paragraph. For units placed into
service after January 1, 1997, the annual capacity factor shall be cal-
culated from two consecutive years in the first five years of operation
to determine whether the unit is eligible for the emission specification
of this paragraph, using the same two consecutive years chosen for the
activity level baseline. The five-year period begins at the end of the
adjustment period as defined in §101.350 of this title (relating to Defi-
nitions).

(d) The maximum rated capacity used to determine the appli-
cability of the emission specifications in subsection (c) of this section
shall be:

(1) the greater of the following:

(A) the maximum rated capacity as of December 31,
2000; or

(B) the maximum rated capacity after December 31,
2000; or

(2) alternatively, the maximum rated capacity authorized
by a permit issued under Chapter 116 of this title (relating to Control
of Air Pollution by Permits for New Construction or Modification) on
or after January 2, 2001 for which the owner or operator submitted an
application determined to be administratively complete by the execu-
tive director before January 2, 2001, provided that the maximum rated
capacity authorized by the permit issued on or after January 2, 2001
is no less than the maximum rated capacity represented in the permit
application as of January 2, 2001.

(e) A unit’s classification is determined by the most specific
classification applicable to the unit as of December 31, 2000. For ex-
ample, a unit that is classified as a stationary gas-fired engine as of
December 31, 2000, but subsequently is authorized to operate as a
dual-fuel engine, shall be classified as a stationary gas-fired engine for
the purposes of this chapter.

(f) Changes after December 31, 2000 to a unit subject to an
emission specification in subsection (c) of this section (ESAD unit)
which result in increased NOx emissions from a unit not subject to
an emission specification in subsection (c) of this section (non-ESAD
unit), such as redirecting one or more fuel or waste streams containing
chemical-bound nitrogen to an incinerator with a maximum rated ca-
pacity of less than 40 MMBtu/hr or a flare, is only allowed if:

(1) the increase in NO
x
emissions at the non-ESAD unit

is determined using a CEMS or PEMS which meets the requirements
of §117.479(c) of this title, or through stack testing which meets the
requirements of §117.479(e) of this title; and

(2) either of the following conditions is met:

(A) for sources which are subject to Chapter 101, Sub-
chapter H, Division 3 of this title, a deduction in allowances equal to
the increase in NOx emissions at the non-ESAD unit is made as speci-
fied in §101.354 of this title (relating to Allowance Deductions); or

(B) for sources which are not subject to Chapter 101,
Subchapter H, Division 3 of this title, emission credits equal to the
increase in NOx emissions at the non-ESAD unit are obtained and used
in accordance with §117.570 of this title (relating to Use of Emissions
Credits for Compliance).

(g) A source which met the definition of major source on De-
cember 31, 2000 shall always be classified as a major source for pur-
poses of this chapter. A source which did not meet the definition of
major source (i.e., was a minor source, or did not yet exist) on Decem-
ber 31, 2000, but which at any time after December 31, 2000 becomes
a major source, shall from that time forward always be classified as a
major source for purposes of this chapter.

(h) The availability under subsection (c)(6) of this section of
an emission specification for units with an annual capacity factor of
0.0383 or less is based on the unit’s status on December 31, 2000.
Reduced operation after December 31, 2000 cannot be used to qualify
for a more lenient emission specification under subsection (c)(6) of this
section than would otherwise apply to the unit.

(i) No person shall allow the discharge into the atmosphere
from any unit subject to NOx emission specifications in subsection (c)
of this section, emissions in excess of the following, except as provided
in §117.481 of this title (relating to Alternative Case Specific Specifi-
cations):

(1) carbon monoxide (CO), 400 ppmv at 3.0%O2, dry basis
(or alternatively, 3.0 g/hp-hr for stationary internal combustion engines:

(A) on a rolling 24-hour averaging period, for units
equipped with CEMS or PEMS for CO; and

(B) on a one-hour average, for units not equipped with
CEMS or PEMS for CO; and

(2) for units which inject urea or ammonia into the exhaust
stream for NOx control, ammonia emissions of ten ppmv at 3.0% O2

,
dry, for boilers and process heaters; 15% O

2
, dry, for stationary gas

turbines (including duct burners used in turbine exhaust ducts) and gas-
fired lean-burn engines; and 3.0% O2

, dry, for all other units, based on:

(A) a block one-hour averaging period for units not
equipped with a CEMS or PEMS for ammonia; or

(B) a rolling 24-hour averaging period for units
equipped with CEMS or PEMS for ammonia.

§117.479. Monitoring, Recordkeeping, and Reporting Requirements.

(a) Totalizing fuel flow meters.

(1) The owner or operator of each unit subject to the emis-
sion limitations of §117.475 of this title (relating to Emission Speci-
fications) or claimed exempt under §117.473(b) of this title (relating
to Exemptions) shall install, calibrate, maintain, and operate totalizing
fuel flow meters to individually and continuously measure the gas and
liquid fuel usage. A computer which collects, sums, and stores elec-
tronic data from continuous fuel flow meters is an acceptable totalizer.
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(2) As an alternative to the fuel flow monitoring require-
ments of this subsection, units operating with a nitrogen oxides (NOx)
and diluent continuous emissions monitoring system (CEMS) under
subsection (c) of this section may monitor stack exhaust flow using
the flow monitoring specifications of 40 Code of Federal Regulations
(CFR) Part 60, Appendix B, Performance Specification 6 or 40 CFR
Part 75, Appendix A.

(b) Oxygen (O
2
) monitors. If the owner or operator installs an

O2 monitor, the criteria in §117.213(e) of this title (relating to Continu-
ous Demonstration of Compliance) should be considered the appropri-
ate guidance for the location and calibration of the monitor.

(c) NO
x
monitors. If the owner or operator installs a CEMS

or predictive emissions monitoring system (PEMS), it shall meet the
requirements of §117.213(e) or (f) of this title.

(d) Monitor installation schedule. Installation of monitors
shall be performed in accordance with the schedule specified in
§117.534 of this title (relating to Compliance Schedule for Boilers,
Process Heaters, and Stationary Engines and Gas Turbines at Minor
Sources).

(e) Testing requirements. The owner or operator of any unit
subject to the emission limitations of §117.475 of this title shall comply
with the following testing requirements.

(1) Each unit shall be tested for NOx
, carbon monoxide

(CO), and O
2
emissions.

(2) One of the ammoniamonitoring procedures specified in
§117.214(a)(1)(D) of this title (relating to Emission Testing and Mon-
itoring for the Houston/Galveston Attainment Demonstration) shall be
used to demonstrate compliance with the ammonia emission specifica-
tion of §117.475(i)(2) of this title for units which inject urea or ammo-
nia into the exhaust stream for NOx

control.

(3) All testing shall be conducted while operating at the
maximum rated capacity, or as near thereto as practicable. Compliance
shall be determined by the average of three one-hour emission test runs,
using the following test methods:

(A) Test Method 7E or 20 (40 CFR Part 60, Appendix
A) for NO

x
;

(B) Test Method 10, 10A, or 10B (40 CFR Part 60, Ap-
pendix A) for CO;

(C) Test Method 3A or 20 (40 CFR Part 60, Appendix
A) for O2;

(D) Test Method 2 (40 CFR Part 60, Appendix A) for
exhaust gas flow and following the measurement site criteria of Test
Method 1, §2.1 (40 CFR Part 60, Appendix A), or Test Method 19 (40
CFR Part 60, Appendix A) for exhaust gas flow in conjunction with
the measurement site criteria of Performance Specification 2, §3.2 (40
CFR Part 60, Appendix B);

(E) American Society of Testing andMaterials (ASTM)
Method D1945-91 or ASTM Method D3588-93 for fuel composition;
ASTM Method D1826-88 or ASTM Method D3588-91 for calorific
value; or

(F) EPA-approved alternate test methods or minor mod-
ifications to these test methods as approved by the executive director,
as long as the minor modifications meet the following conditions:

(i) the change does not affect the stringency of the
applicable emission limitation; and

(ii) the change affects only a single source or facility
application.

(4) Test results shall be reported in the units of the appli-
cable emission limits and averaging periods. If compliance testing is
based on 40 CFR Part 60, Appendix A reference methods, the report
must contain the information specified in §117.211(g) of this title (re-
lating to Initial Demonstration of Compliance).

(5) For units equipped with CEMS or PEMS, the CEMS or
PEMS shall be installed and operational before testing under this sub-
section. Verification of operational status shall, as a minimum, include
completion of the initial monitor certification and the manufacturer’s
written requirements or recommendations for installation, operation,
and calibration of the device.

(6) Initial compliance with the emission specifications of
§117.475 of this title for units operating with CEMS or PEMS shall be
demonstrated after monitor certification testing using the NOx

CEMS
or PEMS.

(7) For units not operating with CEMS or PEMS, the fol-
lowing apply.

(A) Retesting as specified in paragraphs (1) - (4) of this
subsection is required within 60 days after any modification which
could reasonably be expected to increase the NO

x
emission rate.

(B) Retesting as specified in paragraphs (1) - (4) of this
subsection may be conducted at the discretion of the owner or operator
after any modification which could reasonably be expected to decrease
the NO

x
emission rate, including, but not limited to, installation of post-

combustion controls, low-NOx burners, low excess air operation, staged
combustion (for example, overfire air), flue gas recirculation (FGR),
and fuel-lean and conventional (fuel-rich) reburn.

(C) The NO
x
emission rate determined by the retesting

shall establish a new emission factor to be used to calculate actual emis-
sions from the date of the retesting forward. Until the date of the retest-
ing, the previously determined emission factor shall be used to calcu-
late actual emissions for compliance with Chapter 101, Subchapter H,
Division 3 of this title (relating to Mass Emissions Cap and Trade Pro-
gram).

(8) Testing shall be performed in accordance with the
schedule specified in §117.534 of this title.

(9) All test reports must be submitted to the executive di-
rector for review and approval within 60 days after completion of the
testing.

(f) Emission allowances.

(1) For sources which are subject to Chapter 101, Subchap-
ter H, Division 3 of this title, the NOx testing and monitoring data of
subsections (a) - (e) of this section, together with the level of activity,
as defined in §101.350 of this title (relating to Definitions), shall be
used to establish the emission factor calculating actual emissions for
compliance with Chapter 101, Subchapter H, Division 3 of this title.

(2) The emission factor in subsection (e)(7) of this section
or paragraph (1) of this subsection is multiplied by the unit’s level of
activity to determine the unit’s actual emissions for compliance with
Chapter 101, Subchapter H, Division 3 of this title.

(g) Recordkeeping. The owner or operator of a unit subject to
the emission limitations of §117.475 of this title or claimed exempt un-
der §117.473(b) of this title shall maintain written or electronic records
of the data specified in this subsection. Such records shall be kept for
a period of at least five years and shall be made available upon request
by authorized representatives of the executive director, EPA, or local
air pollution control agencies having jurisdiction. The records shall in-
clude:
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(1) records of annual fuel usage;

(2) for each unit using a CEMS or PEMS in accordance
with subsection (c) of this section, monitoring records of:

(A) hourly emissions and fuel usage (or stack exhaust
flow) for units complying with an emission limit enforced on a block
one-hour average; and

(B) daily emissions and fuel usage (or stack exhaust
flow) for units complying with an emission limit enforced on a rolling
30-day average. Emissions must be recorded in units of:

(i) pound per million British thermal units (Btu) heat
input; and

(ii) pounds or tons per day;

(3) for each stationary internal combustion engine subject
to the emission limitations of §117.475 of this title, records of:

(A) emissions measurements required by
§117.478(b)(5) of this title (relating to Operating Requirements); and

(B) catalytic converter, air-fuel ratio controller, or other
emissions-related control system maintenance, including the date and
nature of corrective actions taken;

(4) records of CO measurements specified in
§117.478(b)(5) of this title;

(5) records of the results of initial certification testing, eval-
uations, calibrations, checks, adjustments, and maintenance of CEMS,
PEMS, or steam-to-fuel or water-to-fuel ratio monitoring systems; and

(6) records of the results of performance testing, including
the testing conducted in accordance with subsection (e) of this section.

(h) Records for exempt engines. Written records of the num-
ber of hours of operation for each day’s operation shall be made for
each engine claimed exempt under §117.473(a)(2)(E), (H), or (I) of
this title (relating to Exemptions) or §117.478(b)(5) of this title. In ad-
dition, for each engine claimed exempt under §117.473(a)(2)(E) of this
title, written records shall be maintained of the purpose of engine oper-
ation and, if operation was for an emergency situation, identification of
the type of emergency situation and the start and end times and date(s)
of the emergency situation. The records shall be maintained for at least
five years and shall be made available upon request to representatives
of the executive director, EPA, or any local air pollution control agency
having jurisdiction.

(i) Run time meters. The owner or operator of any sta-
tionary diesel engine claimed exempt using the exemption of
§117.473(a)(2)(E), (H), or (I) of this title shall record the operating
time with an elapsed run time meter. Any run time meter installed on
or after October 1, 2001 shall be non-resettable.

(j) Records of operation for testing and maintenance. The
owner or operator of each stationary diesel or dual-fuel engine shall
maintain the following records for at least five years and make
them available upon request by authorized representatives of the
executive director, EPA, or local air pollution control agencies having
jurisdiction:

(1) date(s) of operation;

(2) start and end times of operation;

(3) identification of the engine; and

(4) total hours of operation for each month and for the most
recent 12 consecutive months.

§117.481. Alternative Case Specific Specifications.

(a) Where a person can demonstrate that an affected unit can-
not attain the carbon monoxide (CO) or ammonia limits of §117.475(i)
of this title (relating to Emission Specifications), the executive director
may approve emission specifications different from the CO or ammonia
limits in §117.475(i) of this title for that unit. The executive director:

(1) shall consider on a case-by-case basis the technological
and economic circumstances of the individual unit;

(2) must determine that such specifications are the result
of the lowest emission limitation the unit is capable of meeting after
the application of controls to meet the nitrogen oxides (NOx) emission
specifications of §117.475 of this title;

(3) in determining whether to approve alternative emission
specifications, may take into consideration the ability of the plant at
which the unit is located to meet emission specifications through sys-
tem-wide averaging at maximum capacity; and

(4) is the Engineering Services Team, Office of Compli-
ance and Enforcement, for purposes of this section.

(b) Any owner or operator affected by the executive director’s
decision to deny an alternative case specific emission specification may
file a motion to overturn the executive director’s decision. The require-
ments of §50.139 of this title (relating to Motion to Overturn Executive
Director’s Decision) apply.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 17,
2002.
TRD-200208327
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 17, 2003
Proposal publication date: June 21, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER E. ADMINISTRATIVE
PROVISIONS
30 TAC §§117.510, 117.512, 117.520, 117.534
STATUTORY AUTHORITY
The amendments are adopted under TWC, §5.103, which
provides the commission the authority to adopt rules necessary
to carry out its powers and duties under the TWC; and under
THSC, TCAA, §382.017, concerning Rules, which provides
the commission with the authority to adopt rules consistent
with the policy and purposes of the TCAA. The amendments
are also adopted under TCAA, §382.011, concerning General
Powers and Duties, which authorizes the commission to control
the quality of the state’s air; §382.012, concerning State Air
Control Plan, which authorizes the commission to prepare and
develop a general, comprehensive plan for the control of the
state’s air; §382.014, concerning Emission Inventory, which
authorizes the commission to require submission information
relating to emissions of air contaminants; §382.016, concerning
Monitoring Requirements; Examination of Records, which au-
thorizes the commission to prescribe requirements for owners or
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operators of sources to make and maintain records of emissions
measurements; §382.021, concerning Sampling Methods and
Procedures, which authorizes the commission to prescribe
the sampling methods and procedures; and §382.051(d),
concerning Permitting Authority of Commission; Rules, which
authorizes the commission to adopt rules as necessary to
comply with changes in federal law or regulations applicable to
permits under Chapter 382; and FCAA, 42 USC, §7401.
§117.510. Compliance Schedule for Utility Electric Generation in
Ozone Nonattainment Areas.

(a) The owner or operator of each electric utility in the Beau-
mont/Port Arthur ozone nonattainment area shall comply with the re-
quirements of Subchapter B, Division 1 of this chapter (relating to Util-
ity Electric Generation in Ozone Nonattainment Areas) as soon as prac-
ticable, but no later than the dates specified in this subsection.

(1) Reasonably available control technology (RACT). The
owner or operator shall for all units, comply with the requirements of
Subchapter B, Division 1 of this chapter as soon as practicable, but
no later than November 15, 1999 (final compliance date), except as
specified in subparagraph (D) of this paragraph, relating to oil firing,
and paragraph (2) of this subsection, relating to emission specifications
for attainment demonstration:

(A) conduct applicable continuous emissions monitor-
ing system (CEMS) or predictive emissionsmonitoring system (PEMS)
evaluations and quality assurance procedures as specified in §117.113
of this title (relating to Continuous Demonstration of Compliance) ac-
cording to the following schedules:

(i) for equipment and software required under 40
Code of Federal Regulations (CFR) Part 75, no later than January 1,
1995 for units firing coal, and no later than July 1, 1995 for units firing
natural gas or oil; and

(ii) for equipment and software not required under
40 CFR Part 75, no later than November 15, 1999;

(B) install all nitrogen oxides (NOx) abatement equip-
ment and implement all NOx control techniques no later than Novem-
ber 15, 1999;

(C) submit to the executive director:

(i) for units operating without CEMS or PEMS, the
results of applicable tests for initial demonstration of compliance as
specified in §117.111 of this title (relating to Initial Demonstration of
Compliance); by April 1, 1994, or as early as practicable, but in no case
later than November 15, 1999;

(ii) for units operating with CEMS or PEMS in ac-
cordance with §117.113 of this title, the results of:

(I) the applicable CEMS or PEMS performance
evaluation and quality assurance procedures as specified in §117.113
of this title; and

(II) the applicable tests for the initial demonstra-
tion of compliance as specified in §117.111 of this title;

(III) no later than:
(-a-) November 15, 1999, for units comply-

ing with the NOx emission limit on an hourly average; and
(-b-) January 15, 2000, for units complying

with the NO
x
emission limit on a rolling 30-day average;

(D) conduct applicable tests for initial demonstration of
compliance with the NOx emission limit for fuel oil firing, in accor-
dance with §117.111(d)(2) of this title, and submit test results within
60 days after completion of such testing; and

(E) submit a final control plan for compliance in accor-
dance with §117.115 of this title (relating to Final Control Plan Pro-
cedures for Reasonably Available Control Technology), no later than
November 15, 1999.

(2) Emission specifications for attainment demonstra-
tion. The owner or operator shall comply with the requirements
of §117.106(a) of this title (relating to Emission Specifications for
Attainment Demonstrations) as soon as practicable, but no later than:

(A) May 1, 2003, demonstrate that at least two-thirds of
the NOx emission reductions required by §117.106(a) of this title have
been accomplished, as measured either by:

(i) the total number of units required to reduce emis-
sions in order to comply with §117.106(a) of this title using direct com-
pliance with the emission specifications, counting only units still re-
quired to reduce after May 11, 2000; or

(ii) the total amount of emissions reductions
required to comply with §117.106(a) of this title using the alternative
methods to comply, either:

(I) §117.108 of this title (relating to System
Cap); or

(II) §117.570 of this title (relating to Use of
Emissions Credits for Compliance);

(B) May 1, 2003, submit to the executive director:

(i) identification of enforceable emission limits
which satisfy subparagraph (A) of this paragraph;

(ii) the information specified in §117.116 of this title
(relating to Final Control Plans Procedures for Attainment Demonstra-
tion Emission Specifications) to comply with subparagraph (A) of this
paragraph; and

(iii) any other revisions to the source’s final control
plan as a result of complying with subparagraph (A) of this paragraph;

(C) May 1, 2003, install CEMS or PEMS on previously
exempt units and conduct applicable CEMS or PEMS evaluations and
quality assurance procedures as specified in §117.113 of this title;

(D) July 31, 2003, submit to the executive director the
applicable tests for the initial demonstration of compliance as specified
in §117.111 of this title, if using the 30-day average system cap to
comply with subparagraph (A) of this paragraph;

(E) May 1, 2005, comply with §117.106(a) of this title;

(F) May 1, 2005, submit a revised final control plan
which contains:

(i) a demonstration of compliance with §117.106(a)
of this title;

(ii) the information specified in §117.116 of this ti-
tle; and

(iii) any other revisions to the source’s final con-
trol plan as a result of complying with the emission specifications in
§117.106(a) of this title; and

(G) July 31, 2005, submit to the executive director
the applicable tests for the initial demonstration of compliance as
specified in §117.111 of this title, if using the 30-day average system
cap NOx

emission limit to comply with the emission specifications in
§117.106(a) of this title.
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(b) The owner or operator of each electric utility in the Dal-
las/FortWorth ozone nonattainment area shall comply with the require-
ments of Subchapter B, Division 1 of this chapter as soon as practicable,
but no later than the dates specified in this subsection.

(1) Reasonably available control technology (RACT). The
owner or operator shall comply with the requirements of Subchapter B,
Division 1 of this chapter as soon as practicable, but no later thanMarch
31, 2001 (final compliance date), except as provided in subparagraph
(D) of this paragraph, relating to oil firing, and paragraph (2) of this
subsection, relating to emission specifications for attainment demon-
stration:

(A) conduct applicable CEMS or PEMS evaluations
and quality assurance procedures as specified in §117.113 of this title
no later than March 31, 2001;

(B) install all NOx abatement equipment and implement
all NO

x
control techniques no later than March 31, 2001;

(C) submit to the executive director:

(i) for units operating without CEMS or PEMS, the
results of applicable tests for initial demonstration of compliance as
specified in §117.111 of this title no later than March 31, 2001;

(ii) for units operating with CEMS or PEMS in ac-
cordance with §117.113 of this title, the results of:

(I) the applicable CEMS or PEMS performance
evaluation and quality assurance procedures as specified in §117.113
of this title; and

(II) the applicable tests for the initial demonstra-
tion of compliance as specified in §117.111 of this title;

(III) no later than:
(-a-) March 31, 2001 for units complying

with the NOx emission limit in pounds per hour on a block one-hour
average;

(-b-) May 31, 2001 for units complying with
the NOx emission limit on a rolling 30-day average;

(D) conduct applicable tests for initial demonstration of
compliance with the NO

x
emission limit for fuel oil firing, in accor-

dance with §117.111(d)(2) of this title, and submit test results within
60 days after completion of such testing; and

(E) submit a final control plan for compliance in accor-
dance with §117.115 of this title, no later than March 31, 2001.

(2) Emission specifications for attainment demonstration.

(A) The owner or operator shall comply with the re-
quirements of §117.106(b) of this title as soon as practicable, but no
later than:

(i) May 1, 2003, demonstrate that at least two-thirds
of the NO

x
emission reductions required by §117.106(b) of this title

have been accomplished, as measured either by:

(I) the total number of units required to reduce
emissions in order to comply with §117.106(b) of this title using direct
compliance with the emission specifications, counting only units still
required to reduce after May 11, 2000; or

(II) the total amount of emissions reductions re-
quired to comply with §117.106(b) of this title using the alternative
methods to comply, either:

(-a-) §117.108 of this title; or
(-b-) §117.570 of this title;

(ii) May 1, 2003, submit to the executive director:

(I) identification of enforceable emission limits
which satisfy clause (i) of this subparagraph;

(II) the information specified in §117.116 of this
title to comply with clause (i) of this subparagraph; and

(III) any other revisions to the source’s final con-
trol plan as a result of complying with clause (i) of this subparagraph;

(iii) May 1, 2003, install CEMS or PEMS on previ-
ously exempt units and conduct applicable CEMS or PEMS evaluations
and quality assurance procedures as specified in §117.113 of this title;

(iv) July 31, 2003, submit to the executive director
the applicable tests for the initial demonstration of compliance as spec-
ified in §117.111 of this title, if using the 30-day average system cap
to comply with clause (i) of this subparagraph;

(v) May 1, 2005, comply with §117.106(b) of this
title;

(vi) May 1, 2005, submit a revised final control plan
which contains:

(I) a demonstration of compliance with
§117.106(b) of this title;

(II) the information specified in §117.116 of this
title; and

(III) any other revisions to the source’s final con-
trol plan as a result of complying with the emission specifications in
§117.106(b) of this title; and

(vii) July 31, 2005, submit to the executive direc-
tor the applicable tests for the initial demonstration of compliance as
specified in §117.111 of this title, if using the 30-day average system
cap NOx emission limit to comply with the emission specifications in
§117.106(b) of this title.

(B) The requirements of subparagraph (A)(i) of this
paragraph may be modified as follows. Boilers which are to be retired
and decommissioned before May 1, 2005 are not required to install
controls by May 1, 2003 if the following conditions are met:

(i) the boiler is designated by the Public Utility
Commission of Texas to be necessary to operate for reliability of the
electric system;

(ii) the owner provides the executive director an en-
forceable written commitment by May 1, 2003 to retire and perma-
nently decommission the boiler by May 1, 2005;

(iii) the utility boiler is retired and permanently de-
commissioned by May 1, 2005; and

(iv) by May 1, 2003, all remaining boilers (those not
designated for retirement and decommissioning as specified in clauses
(i) - (iii) of this subparagraph) within the electric utility system are
controlled to achieve at least two-thirds of the NOx

emission reductions
from units not being retired and decommissioned.

(c) The owner or operator of each electric utility in the Hous-
ton/Galveston ozone nonattainment area shall comply with the require-
ments of Subchapter B, Division 1 of this chapter as soon as practicable,
but no later than the dates specified in this subsection.

(1) Reasonably available control technology. The owner
or operator shall, for all units, comply with the requirements of Sub-
chapter B, Division 1 of this chapter as soon as practicable, but no later
than November 15, 1999 (final compliance date), except as specified in
subparagraph (D) of this paragraph, relating to oil firing, and paragraph
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(2) of this subsection, relating to emission specifications for attainment
demonstration:

(A) conduct applicable CEMS or PEMS evaluations
and quality assurance procedures as specified in §117.113 of this title
according to the following schedules:

(i) for equipment and software required under 40
CFR Part 75, no later than January 1, 1995 for units firing coal, and no
later than July 1, 1995 for units firing natural gas or oil; and

(ii) for equipment and software not required under
40 CFR Part 75, no later than November 15, 1999;

(B) install all NO
x
abatement equipment and implement

all NOx control techniques no later than November 15, 1999;

(C) submit to the executive director:

(i) for units operating without CEMS or PEMS, the
results of applicable tests for initial demonstration of compliance as
specified in §117.111 of this title; by April 1, 1994, or as early as prac-
ticable, but in no case later than November 15, 1999;

(ii) for units operating with CEMS or PEMS in ac-
cordance with §117.113 of this title, the results of:

(I) the applicable CEMS or PEMS performance
evaluation and quality assurance procedures as specified in §117.113
of this title; and

(II) the applicable tests for the initial demonstra-
tion of compliance as specified in §117.111 of this title;

(III) no later than:
(-a-) November 15, 1999, for units comply-

ing with the NOx emission limit on an hourly average; and
(-b-) January 15, 2000, for units complying

with the NO
x
emission limit on a rolling 30-day average;

(D) conduct applicable tests for initial demonstration of
compliance with the NOx emission limit for fuel oil firing, in accor-
dance with §117.111(d)(2) of this title, and submit test results within
60 days after completion of such testing; and

(E) submit a final control plan for compliance in accor-
dance with §117.115 of this title, no later than November 15, 1999.

(2) Emission specifications for attainment demonstration.

(A) The owner or operator shall comply with the re-
quirements of §117.114 of this title (relating to Emission Testing and
Monitoring for the Houston/Galveston Attainment Demonstration) of
this title as soon as practicable, but no later than:

(i) March 31, 2005, install any totalizing fuel flow
meters and emissions monitors required by §117.114 of this title, ex-
cept that if flue gas cleanup (for example, controls which use a chem-
ical reagent for reduction of NOx) is installed on a unit before March
31, 2005, then the emissions monitors required by §117.114 of this ti-
tle must be installed and operated at the time of startup following the
installation of flue gas cleanup on that unit. However, an owner or op-
erator may choose to demonstrate compliance with the ammonia moni-
toring requirements through annual ammonia stack testing until March
31, 2005; and

(ii) 60 days after startup of a unit following installa-
tion of emissions controls, submit to the executive director the results
of:

(I) stack tests conducted in accordance with
§117.111 of this title; or, as applicable,

(II) the applicable CEMS or PEMS performance
evaluation and quality assurance procedures as specified in §117.113
of this title.

(B) The owner or operator shall:

(i) no later than June 30, 2001, submit to the ex-
ecutive director the certification of level of activity, H

i
, specified in

§117.108 of this title for electric generating facilities (EGFs) which
were in operation as of January 1, 1997;

(ii) no later than 60 days after the second consec-
utive third quarter of actual level of activity level data are available,
submit to the executive director the certification of activity level, Hi,
specified in §117.108 of this title for EGFs which were not in opera-
tion prior to January 1, 1997; and

(iii) comply with the requirements of §117.108 of
this title as soon as practicable, but no later than:

(I) March 31, 2003, demonstrate that at least
50% of the NOx emission reductions have been accomplished, as
measured by the difference between the highest 30-day average
emissions measured in the 1997 - 1999 period and the system cap
limit of §117.108 of this title; and

(II) March 31, 2004, submit the information
specified in §117.116 of this title;

(III) March 31, 2004, demonstrate compliance
with the system cap limit of §117.108 of this title.

(C) For any unit subject to §117.106(c) of this title for
which stack testing or CEMS/PEMS performance evaluation and qual-
ity assurance has not been conducted under subparagraph (A)(ii) of this
paragraph, the owner or operator shall submit to the executive director
as soon as practicable, but no later than March 31, 2007, the results of:

(i) stack tests conducted in accordance with
§117.111 of this title; or, as applicable,

(ii) the applicable CEMS or PEMS performance
evaluation and quality assurance procedures as specified in §117.113
of this title.

(D) The owner or operator shall comply with the emis-
sion reduction requirements of Chapter 101, Subchapter H, Division
3 of this title (relating to Mass Emissions Cap and Trade Program) as
soon as practicable, but no later than the appropriate dates specified in
that program.

§117.512. Compliance Schedule for Utility Electric Generation in
East and Central Texas.

The owner or operator of each utility electric power boiler or station-
ary gas turbine located in Atascosa, Bastrop, Bexar, Brazos, Calhoun,
Cherokee, Fannin, Fayette, Freestone, Goliad, Gregg, Grimes, Harri-
son, Henderson, Hood, Hunt, Lamar, Limestone, Marion, McLennan,
Milam, Morris, Nueces, Parker, Red River, Robertson, Rusk, Titus,
Travis, Victoria, and Wharton Counties shall comply with the require-
ments of Subchapter B, Division 2 of this chapter (relating to Utility
Electric Generation in East and Central Texas) as soon as practicable,
but no later than the following dates:

(1) except as provided in subparagraph (C) of this para-
graph, May 1, 2003 for units owned by utilities which are subject to
the cost-recovery provisions of Texas Utilities Code, §39.263(b):

(A) the owner or operator shall use the period of May 1,
2003 through April 30, 2004 for the initial annual compliance period.
Compliance for each subsequent annual period is on a calendar year
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basis. For example, the second annual compliance period is January 1,
2004 through December 31, 2004;

(B) the updated final control plan required by §117.145
of this title (relating to Final Control Plan Procedures) shall be submit-
ted by May 31, 2004, and by January 31, 2005; and

(C) the owner or operator shall comply with the ammo-
nia limit of §117.135(2) of this title (relating to Emission Specifica-
tions) by May 1, 2005; and

(2) May 1, 2005 for all other units:

(A) the owner or operator shall use the period of May 1,
2005 through April 30, 2006 for the initial annual compliance period.
Compliance for each subsequent annual period is on a calendar year
basis. For example, the second annual compliance period is January 1,
2006 through December 31, 2006; and

(B) the updated final control plan required by §117.145
of this title shall be submitted by May 31, 2006, and by January 31,
2007.

§117.520. Compliance Schedule for Industrial, Commercial, and In-
stitutional Combustion Sources in Ozone Nonattainment Areas.

(a) The owner or operator of each industrial, commercial, and
institutional source in the Beaumont/Port Arthur ozone nonattainment
area shall comply with the requirements of Subchapter B, Division 3 of
this chapter (relating to Industrial, Commercial, and Institutional Com-
bustion Sources in Ozone Nonattainment Areas) as soon as practicable,
but no later than the dates specified in this subsection.

(1) Reasonably available control technology (RACT). The
owner or operator shall for all units, comply with the requirements of
Subchapter B, Division 3 of this chapter, except as specified in para-
graph (2) of this subsection (relating to lean-burn engines) and para-
graph (3) of this subsection (relating to emission specifications for
attainment demonstration), by November 15, 1999 (final compliance
date) and submit to the executive director:

(A) for units operating without a continuous emissions
monitoring system (CEMS) or predictive emissions monitoring system
(PEMS), the results of applicable tests for initial demonstration of com-
pliance as specified in §117.211 of this title (relating to Initial Demon-
stration of Compliance); by April 1, 1994, or as early as practicable,
but in no case later than November 15, 1999;

(B) for units operating with CEMS or PEMS in accor-
dance with §117.213 of this title (relating to Continuous Demonstration
of Compliance), the results of:

(i) the applicable CEMS or PEMS perfor-
mance evaluation and quality assurance procedures as specified in
§117.213(e)(1)(A) and (B) and (f)(3) - (5)(A) of this title; and

(ii) the applicable tests for the initial demonstration
of compliance as specified in §117.211 of this title;

(iii) no later than:

(I) November 15, 1999, for units complying with
the nitrogen oxides (NOx

) emission limit on an hourly average; and

(II) January 15, 2000, for units complying with
the NO

x
emission limit on a rolling 30-day average;

(C) a final control plan for compliance in accordance
with §117.215 of this title (relating to Final Control Plan Procedures),
no later than November 15, 1999; and

(D) the first semiannual report required by §117.219(d)
or (e) of this title (relating to Notification, Recordkeeping, and Report-
ing Requirements), covering the period November 15, 1999 through
December 31, 1999, no later than January 31, 2000.

(2) Lean-burn engines. The owner or operator shall for
each lean-burn, stationary, reciprocating internal combustion engine
subject to §117.205(e) of this title (relating to Emission Specifications),
comply with the requirements of Subchapter B, Division 3 of this chap-
ter for those engines as soon as practicable, but no later than November
15, 2001 (final compliance date for lean-burn engines); and

(A) no later than November 15, 2001, submit a revised
final control plan which contains:

(i) the information specified in §117.215 of this title
as it applies to the lean-burn engines; and

(ii) any other revisions to the source’s final control
plan as a result of complying with the lean-burn engine emission spec-
ifications; and

(B) no later than January 31, 2002, submit the first
semiannual report required by §117.219(e) of this title covering the
period November 15, 2001 through December 31, 2001.

(3) Emission specifications for attainment demonstra-
tion. The owner or operator shall comply with the requirements
of §117.206(a) of this title (relating to Emission Specifications for
Attainment Demonstrations) as soon as practicable, but no later than:

(A) May 1, 2003, demonstrate that at least two-thirds of
the NOx

emission reductions required by §117.206(a) of this title have
been accomplished, as measured either by:

(i) the total number of units required to reduce emis-
sions in order to comply with §117.206(a) of this title using direct com-
pliance with the emission specifications, counting only units still re-
quired to reduce after May 11, 2000; or

(ii) the total amount of emissions reductions
required to comply with §117.206(a) of this title using the alternative
methods to comply, either:

(I) §117.207 of this title (relating to Alternative
Plant-wide Emission Specifications);

(II) §117.223 of this title (relating to Source
Cap); or

(III) §117.570 of this title (relating to Use of
Emissions Credits for Compliance);

(B) May 1, 2003, submit to the executive director:

(i) identification of enforceable emission limits
which satisfy the conditions of subparagraph (A) of this paragraph;

(ii) for units operating without CEMS or PEMS or
for units operating with CEMS or PEMS and complying with the NOx

emission limit on an hourly average, the results of applicable tests for
initial demonstration of compliance as specified in §117.211 of this
title;

(iii) for units newly operating with CEMS or PEMS
to comply with the monitoring requirements of §117.213(c)(1)(C) of
this title or §117.223 of this title, the applicable CEMS or PEMS per-
formance evaluation and quality assurance procedures as specified in
§117.213(e)(1)(A) and (B) and (f)(3) - (5)(A) of this title;

(iv) the information specified in §117.216 of this ti-
tle (relating to Final Control Plans Procedures for Attainment Demon-
stration Emission Specifications); and
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(v) any other revisions to the source’s final control
plan as a result of complying with the emission specifications in
§117.206(a) of this title;

(C) July 31, 2003, submit to the executive director:

(i) the applicable tests for the initial demonstration
of compliance as specified in §117.211 of this title, for units complying
with the NOx emission limit on a rolling 30-day average; and

(ii) the first semiannual report required by
§117.213(c)(1)(C), §117.219(e), and §117.223(e) of this title, cover-
ing the period May 1, 2003 through June 30, 2003;

(D) May 1, 2005, comply with §117.206(a) of this title;

(E) May 1, 2005, submit a revised final control plan
which contains:

(i) a demonstration of compliance with §117.206(a)
of this title;

(ii) the information specified in §117.216 of this ti-
tle; and

(iii) any other revisions to the source’s final con-
trol plan as a result of complying with the emission specifications in
§117.206(a) of this title; and

(F) July 31, 2005, submit to the executive director
the applicable tests for the initial demonstration of compliance as
specified in §117.211 of this title, if using the 30-day average source
cap NOx emission limit to comply with the emission specifications in
§117.206(a) of this title.

(b) The owner or operator of each industrial, commercial, and
institutional source in the Dallas/Fort Worth ozone nonattainment area
shall comply with the requirements of Subchapter B, Division 3 of this
chapter as soon as practicable, but no later than March 31, 2002 (final
compliance date). The owner or operator shall:

(1) install all NOx abatement equipment and implement all
NOx control techniques no later than March 31, 2002; and

(2) submit to the executive director:

(A) for units operating without CEMS or PEMS, the re-
sults of applicable tests for initial demonstration of compliance as spec-
ified in §117.211 of this title as early as practicable, but in no case later
than March 31, 2002;

(B) for units operating with CEMS or PEMS in accor-
dance with §117.213 of this title, the results of:

(i) the applicable CEMS or PEMS perfor-
mance evaluation and quality assurance procedures as specified in
§117.213(e)(1)(A) and (B) and (f)(3) - (5)(A) of this title; and

(ii) the applicable tests for the initial demonstration
of compliance as specified in §117.211 of this title;

(iii) no later than:

(I) March 31, 2002, for units complying with the
NOx emission limit on an hourly average; and

(II) May 31, 2002, for units complying with the
NOx emission limit on a rolling 30-day average;

(C) a final control plan for compliance in accordance
with §117.215 of this title, no later than March 31, 2002; and

(D) the first semiannual report required by §117.219(d)
or (e) of this title, covering the period March 31, 2002 through June 30,
2002, no later than July 31, 2002.

(c) The owner or operator of each industrial, commercial, and
institutional source in the Houston/Galveston ozone nonattainment
area shall comply with the requirements of Subchapter B, Division
3 of this chapter as soon as practicable, but no later than the dates
specified in this subsection.

(1) Reasonably available control technology (RACT). The
owner or operator shall, for all units, comply with the requirements of
Subchapter B, Division 3 of this chapter, except as specified in para-
graph (2) of this subsection (relating to emission specifications for
attainment demonstration), by November 15, 1999 (final compliance
date); and

(A) submit a plan for compliance in accordance with
§117.209 of this title (relating to Initial Control Plan Procedures) ac-
cording to the following schedule:

(i) formajor sources of NOxwhich have units subject
to emission specifications under this chapter, submit an initial control
plan for all such units no later than April 1, 1994;

(ii) for major sources of NOx which have no units
subject to emission specifications under this chapter, submit an initial
control plan for all such units no later than September 1, 1994; and

(iii) for major sources of NO
x
subject to either sub-

paragraph (A) or (B) of this paragraph, submit the information required
by §117.209(c)(6), (7), and (9) of this title no later than September 1,
1994;

(B) install all NO
x
abatement equipment and implement

all NOx control techniques no later than November 15, 1999; and

(C) submit to the executive director:

(i) for units operating without CEMS or PEMS, the
results of applicable tests for initial demonstration of compliance as
specified in §117.211 of this title; by April 1, 1994, or as early as prac-
ticable, but in no case later than November 15, 1999;

(ii) for units operating with CEMS or PEMS in ac-
cordance with §117.213 of this title, submit the results of:

(I) the applicable CEMS or PEMS perfor-
mance evaluation and quality assurance procedures as specified in
§117.213(e)(1)(A) and (B) and (f)(3) - (5)(A) of this title; and

(II) the applicable tests for the initial demonstra-
tion of compliance as specified in §117.211 of this title;

(III) no later than:
(-a-) November 15, 1999, for units comply-

ing with the NOx emission limit on an hourly average; and
(-b-) January 15, 2000, for units complying

with the NO
x
emission limit on a rolling 30-day average;

(iii) a final control plan for compliance in accor-
dance with §117.215 of this title, no later than November 15, 1999;
and

(iv) the first semiannual report required by
§117.219(d) or (e) of this title, covering the period November 15,
1999, through December 31, 1999, no later than January 31, 2000.

(2) Emission specifications for attainment demonstration.

(A) The owner or operator shall comply with the re-
quirements of §117.214 of this title (relating to Emission Testing and
Monitoring for the Houston/Galveston Attainment Demonstration) as
soon as practicable, but no later than:

(i) March 31, 2005, install any totalizing fuel flow
meters, run time meters, and emissions monitors required by §117.214
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of this title, except that if flue gas cleanup (for example, controls which
use a chemical reagent for reduction of NOx) is installed on a unit before
March 31, 2005, then the emissions monitors required by §117.214 of
this title must be installed and operated at the time of startup following
the installation of flue gas cleanup on that unit. However, an owner
or operator may choose to demonstrate compliance with the ammonia
monitoring requirements through annual ammonia stack testing until
March 31, 2005; and

(ii) 60 days after startup of a unit following installa-
tion of emissions controls, submit to the executive director the results
of:

(I) stack tests conducted in accordance with
§117.211 of this title. For a stack test conducted before March
31, 2005 on a unit not equipped with CEMS or PEMS for which
CEMS or PEMS must be installed no later than March 31, 2005, the
requirements of §117.211(c) of this title do not apply; or, as applicable,

(II) the applicable CEMS or PEMS perfor-
mance evaluation and quality assurance procedures as specified in
§117.213(e)(1)(A) and (B) and (f)(3) - (5)(A) of this title. The appli-
cable CEMS or PEMS performance evaluation and quality assurance
procedures must be submitted no later than March 31, 2005, except
that if the unit is shut down as of March 31, 2005, the CEMS or PEMS
performance evaluation and quality assurance procedures must be
submitted within 60 days after startup of the unit after March 31, 2005.

(B) The owner or operator of each electric generating
facility (EGF) shall:

(i) no later than June 30, 2001, submit to the ex-
ecutive director the certification of level of activity, Hi, specified in
§117.210 of this title (relating to System Cap) for EGFs which were
in operation as of January 1, 1997;

(ii) no later than 60 days after the second consec-
utive third quarter of actual level of activity level data are available,
submit to the executive director the certification of activity level, Hi

,
specified in §117.210 of this title for EGFs which were not in opera-
tion prior to January 1, 1997; and

(iii) comply with the requirements of §117.210 of
this title as soon as practicable, but no later than March 31, 2007.

(C) For any units subject to §117.206(c) of this title for
which stack testing or CEMS/PEMS performance evaluation and qual-
ity assurance has not been conducted under paragraph (2)(A) of this
subsection, the owner or operator shall submit to the executive director
as soon as practicable, but no later than March 31, 2007, the results of:

(i) stack tests conducted in accordance with
§117.211 of this title; or, as applicable,

(ii) the applicable CEMS or PEMS perfor-
mance evaluation and quality assurance procedures as specified in
§117.213(e)(1)(A) and (B) and (f)(3) - (5)(A) of this title.

(D) The owner or operator shall comply with the emis-
sion reduction requirements of Chapter 101, Subchapter H, Division
3 of this title (relating to Mass Emissions Cap and Trade Program) as
soon as practicable, but no later than the appropriate dates specified in
that program.

(E) For diesel and dual-fuel engines, the owner or oper-
ator shall comply with the restriction on hours of operation for mainte-
nance or testing, and associated recordkeeping, as soon as practicable,
but no later than April 1, 2002.

(F) The owner or operator shall comply with all other
requirements of Subchapter B, Division 3 of this chapter as soon as
practicable, but no later than March 31, 2005.

§117.534. Compliance Schedule for Boilers, Process Heaters, and
Stationary Engines and Gas Turbines at Minor Sources.
The owner or operator of each stationary source of nitrogen oxides
(NO

x
) in the Houston/Galveston ozone nonattainment area which is not

a major source of NOx shall comply with the requirements of Subchap-
ter D, Division 2 of this chapter (relating to Boilers, Process Heaters,
and Stationary Engines and Gas Turbines at Minor Sources) as follows.

(1) For sources which are subject to Chapter 101, Subchap-
ter H, Division 3 of this title (relating toMass Emissions Cap and Trade
Program), the owner or operator shall:

(A) install any totalizing fuel flow meters and run time
meters required by §117.479 of this title (relating to Monitoring,
Recordkeeping, and Reporting Requirements) and begin keeping
records of fuel usage no later than March 31, 2005, except that if flue
gas cleanup (for example, controls which use a chemical reagent for
reduction of NOx) is installed on a unit before March 31, 2005, then the
emissions monitors required by §117.479 of this title must be installed
and operated at the time of startup following the installation of flue gas
cleanup on that unit. However, an owner or operator may choose to
demonstrate compliance with the ammonia monitoring requirements
through annual ammonia stack testing until March 31, 2005;

(B) no later than 60 days after startup of a unit following
installation of emissions controls, submit to the executive director the
results of:

(i) stack tests conducted in accordance with
§117.479 of this title. For a stack test conducted before March 31,
2005 on a unit not equipped with CEMS or PEMS for which CEMS
or PEMS must be installed no later than March 31, 2005, the require-
ments of §117.479(e)(6) of this title do not apply; or, as applicable,

(ii) the applicable continuous emissions monitoring
system (CEMS) or predictive emissions monitoring system (PEMS)
performance evaluation and quality assurance procedures as specified
in §117.213(e)(1)(A) and (B) and (f)(3) - (5)(A) of this title (relating to
Continuous Demonstration of Compliance). The applicable CEMS or
PEMS performance evaluation and quality assurance procedures must
be submitted no later than March 31, 2005, except that if the unit is
shut down as of March 31, 2005, the CEMS or PEMS performance
evaluation and quality assurance procedures must be submitted within
60 days after startup of the unit after March 31, 2005;

(C) no later than March 31, 2005, for any units subject
to §117.475 of this title (relating to Emission Specifications) for which
stack testing or CEMS/PEMS performance evaluation and quality as-
surance has not been conducted under paragraph (1)(B) of this section,
submit to the executive director the results of:

(i) stack tests conducted in accordance with
§117.479 of this title; or, as applicable,

(ii) the applicable CEMS or PEMS perfor-
mance evaluation and quality assurance procedures as specified in
§117.213(e)(1)(A) and (B) and (f)(3) - (5)(A) of this title;

(D) comply with the emission reduction requirements
of Chapter 101, Subchapter H, Division 3 of this title as soon as practi-
cable, but no later than the appropriate dates specified in that program;

(E) for diesel and dual-fuel engines, comply with the
restriction on hours of operation for maintenance or testing, and asso-
ciated recordkeeping, as soon as practicable, but no later than April 1,
2002; and
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(F) comply with all other requirements of Subchapter
D, Division 2 of this chapter as soon as practicable, but no later than
March 31, 2005.

(2) For sources which are not subject to Chapter 101, Sub-
chapter H, Division 3 of this title, the owner or operator shall:

(A) install any totalizing fuel flow meters and run time
meters required by §117.479 of this title and begin keeping records of
fuel usage no later than March 31, 2005, except that if flue gas cleanup
(for example, controls which use a chemical reagent for reduction of
NOx) is installed on a unit before March 31, 2005, then the emissions
monitors required by §117.479 of this title must be installed and oper-
ated at the time of startup following the installation of flue gas cleanup
on that unit. However, an owner or operator may choose to demon-
strate compliance with the ammonia monitoring requirements through
annual ammonia stack testing until March 31, 2005;

(B) no later than 60 days after startup of a unit following
installation of emissions controls, submit to the executive director the
results of:

(i) stack tests conducted in accordance with
§117.479 of this title. For a stack test conducted before March 31,
2005 on a unit not equipped with CEMS or PEMS for which CEMS
or PEMS must be installed no later than March 31, 2005, the require-
ments of §117.479(e)(6) of this title do not apply; or, as applicable,

(ii) the applicable CEMS or PEMS perfor-
mance evaluation and quality assurance procedures as specified in
§117.213(e)(1)(A) and (B) and (f)(3) - (5)(A) of this title. The appli-
cable CEMS or PEMS performance evaluation and quality assurance
procedures must be submitted no later than March 31, 2005, except
that if the unit is shut down as of March 31, 2005, the CEMS or PEMS
performance evaluation and quality assurance procedures must be
submitted within 60 days after startup of the unit after March 31, 2005;

(C) for diesel and dual-fuel engines, comply with the
restriction on hours of operation for maintenance or testing, and asso-
ciated recordkeeping, as soon as practicable, but no later than April 1,
2002; and

(D) comply with all other requirements of Subchapter
D, Division 2 of this chapter as soon as practicable, but no later than
March 31, 2005.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 17,
2002.
TRD-200208328
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 17, 2003
Proposal publication date: June 21, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
30 TAC §117.540, §117.560
STATUTORY AUTHORITY
The repeals are adopted under TWC, §5.103, which provides
the commission the authority to adopt rules necessary to carry

out its powers and duties under the TWC; and under THSC,
TCAA, §382.017, concerning Rules, which provides the commis-
sion with the authority to adopt rules consistent with the policy
and purposes of the TCAA. The repeals are also adopted under
TCAA, §382.011, concerning General Powers and Duties, which
authorizes the commission to control the quality of the state’s air;
§382.012, concerning State Air Control Plan, which authorizes
the commission to prepare and develop a general, comprehen-
sive plan for the control of the state’s air; §382.014, concerning
Emission Inventory, which authorizes the commission to require
submission information relating to emissions of air contaminants;
§382.016, concerning Monitoring Requirements; Examination of
Records, which authorizes the commission to prescribe require-
ments for owners or operators of sources to make and main-
tain records of emissions measurements; §382.021, concern-
ing Sampling Methods and Procedures, which authorizes the
commission to prescribe the sampling methods and procedures;
and §382.051(d), concerning Permitting Authority of Commis-
sion; Rules, which authorizes the commission to adopt rules as
necessary to comply with changes in federal law or regulations
applicable to permits under Chapter 382; and FCAA, 42 USC,
§7401.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 17,
2002.
TRD-200208329
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 17, 2003
Proposal publication date: June 21, 2002
For further information, please call: (512) 239-0348

♦ ♦ ♦
CHAPTER 331. UNDERGROUND INJECTION
CONTROL
The Texas Commission on Environmental Quality (commission)
adopts amendments to §§331.2, 331.5, 331.7, 331.47, 331.121,
and 331.163. The commission also adopts new §331.17 and
§331.18. Sections 331.2, 331.5, 331.7, 331.17, 331.18, and
331.163 are adopted with changes to the proposed text as
published in the July 12, 2002, issue of the Texas Register (27
TexReg 6227). Sections 331.47, and 331.121 are adopted with-
out changes to the proposed text and will not be republished.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES
The commission’s practice of permitting pre-injection units and
other surface units as part of nonhazardous noncommercial un-
derground injection control (UIC) permits has varied over time,
due to the different scope of applications submitted by appli-
cants, and due to different interpretations of statutes and the
provisions of Chapter 331. Generally, it has been the applicants’
option whether to include pre-injection facility information in their
UIC permit applications. About half of the UIC permits issued by
the commission for on-site disposal of nonhazardous waste in-
clude specifications for pre-injection units. This rulemaking pro-
vides the option of including pre-injection units in a registration
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under the authority of Texas Water Code (TWC), Chapter 27,
and provides a consistent set of standards and guidance to per-
mit applicants, agency staff, and the general public on applica-
tion requirements for pre-injection units, whether they are to be
authorized by permit or registration. This rulemaking changes
the terms "Pre-injection facilities" and "Surface facilities," which
are considered to be terms of art, to "Pre-injection units." These
changes are adopted for consistency with other agency defini-
tions wherein "facility" usually refers to a property along with
structures and other appurtenances, and "unit" usually refers to
the individual types of equipment used for the management of
waste, such as tanks, pumps, and surface impoundments.
The commission gave preliminary consideration to this issue at a
commissioners’ work session on October 20, 2000 and directed
staff to conduct additional research on the issue and develop
recommendations. Staff returned to work session on January
17, 2001, and presented a list of options relating to the regula-
tion of pre-injection units associated with on-site nonhazardous
waste disposal by Class I injection wells and any permitted Class
V injection wells. The commission directed staff to require appli-
cants for UIC permits to include design information for pre-injec-
tion units with the permit application, and to review the design in-
formation to ensure it is adequate to protect groundwater. Appli-
cants were to be informed that inclusion of nonhazardous pre-in-
jection units as part of their UIC permits was optional. Applicants
who choose not to include nonhazardous pre-injection units in
their UIC permits would be subject to a registration process for
those units. Applicants also were to be informed that sufficient
design information must be included in permit or registration ap-
plications so that staff could conduct a technical review and de-
termine whether the pre-injection units are protective of human
health and the environment.
TWC, Chapter 27 provides authority to the commission to
regulate injection wells and to prevent underground injection
which may pollute fresh water. Commission UIC rules prior
to this adoption required permits for "all injection wells and
activities." Those rules defined the term "Activity" to include "the
construction or operation of an injection well or pre-injection
facilities." The term "Pre- injection facilities" was also defined to
include the "on-site above-ground appurtenances, structures,
equipment, and other fixtures that are or will be used for storage,
processing, or in conjunction with an injection operation." These
definitions had provided the basis for inclusion of pre-injection
facilities in UIC permits in the past. The commission adopts an
amendment to the definition of "Activity" in §331.2, Definitions.
This amendment particularizes the meaning of the term "activ-
ity" and effectively separates and distinguishes the regulation
of the injection well itself from the regulation of pre-injection
units. Thus, if the applicant chooses to register nonhazardous,
noncommercial pre- injection units, the injection well permit will
regulate only the injection operation "from the wellhead down"
and the well annulus monitoring system.
On-site processing, storage, and disposal of industrial nonhaz-
ardous solid waste are exempt from solid waste permitting un-
der Texas Health and Safety Code (THSC), §361.090. Also, the
United States Environmental Protection Agency (EPA) does not
currently require states to regulate pre- injection units for non-
hazardous noncommercial injection wells under either the Re-
source Conservation and Recovery Act (RCRA) or UIC regula-
tions. However, THSC, §361.090(d) provides that the commis-
sion may adopt rules to control the collection, handling, storage,
processing, and disposal of industrial solid waste to protect the

property of others, public property and rights-of-way, groundwa-
ter, and other rights requiring protection. This adoption provides
rules to control the collection, handling, storage, and process-
ing of industrial nonhazardous solid waste prior to its disposal in
accordance with an underground injection control permit autho-
rized by TWC, Chapter 27.
A conforming amendment to 30 TAC §39.403 is adopted and is
also published in this issue of the Texas Register.
SECTION BY SECTION DISCUSSION
The commission adopts amended §331.2(2), Definitions, to clar-
ify the definition of "Activity" by changing the definition from "The
construction or operation of an injection well or of pre-injection fa-
cilities, including the processing, storage, and disposal of waste"
to the following: "The construction or operation of an injection
well for disposal of waste, or of pre-injection units for process-
ing or storage of waste." The primary effect of this revision is to
change the word "facilities" to "units" and to make the distinction
that injection wells are used for disposal of waste, while the pre-
injection units are used for processing and storage.
The commission adopts amended §331.2(44) to delete the
phrase "surface storage or" from the definition of "Injection op-
erations," to reflect that surface storage units are not considered
to be part of the injection operations. The commission intends
that this change will help clarify that surface storage units are
considered to be pre-injection units and not part of the injection
well itself.
The commission adopts amended §331.2(45) to add the follow-
ing sentence to the definition of "Injection well," in order to more
fully define this term: "Components of an injection well annulus
monitoring system are considered to be a part of the injection
well."
The commission adopts amended §331.2(56)(C), to revise the
meaning of "Pondmonitor wells" by changing the phrase "surface
facility" to "pre-injection units."
The commission adopts amended §331.2(70), to revise the
definition of "Pre-injection facilities," to further delineate and
specify the types of above ground appurtenances, structures,
equipment, and other fixtures associated with pre-injection op-
erations. Specifically, the word "facilities" is changed to "units,"
and "Pre-injection units" is defined to include "injection pumps,
filters, tanks, surface impoundments, and piping for wastewater
transmission between any such facilities and the well." The
adoption also includes the addition of the phrase "of waste to
be injected." These revisions are adopted to further reinforce
the differences between the pre-injection units and the injection
well. This greater degree of specificity is also necessary to
distinguish between the injection well and those nonhazardous
pre-injection units which may be authorized by registration.
Section 331.5, Prevention of Pollution, is amended to add pro-
hibitions relating to pre-injection units which are required to be
authorized under §331.7(d). The adopted language requires
that these units be designed, constructed, operated, maintained,
monitored, and closed so as not to cause: 1) the discharge or im-
minent threat of discharge of waste into or adjacent to the waters
in the state without obtaining specific authorization for such a dis-
charge from the commission; 2) the creation or maintenance of
a nuisance; or 3) the endangerment of the public health and wel-
fare. In a change from proposal, the commission has changed
the phrase "the creation and maintenance of a nuisance" to "the
creation or maintenance of a nuisance," in order to reflect the
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commission’s intent that this phrase be disjunctive rather than
conjunctive.
The commission adopts amended §331.7, Permit Required,
to improve the procedures for technical review of pre-injection
units for nonhazardous, noncommercial injection wells. Section
331.7(a) is amended to provide that, except as provided in
subsection (d), all activities are required to be permitted. This
amendment will authorize certain activities, as that term is
defined in §331.2(2), associated with nonhazardous, noncom-
mercial pre-injection units to be registered as an option to
permitting. The phrase "and activities" was proposed to be
deleted from this subparagraph. However, deleting this phrase
would arguably exempt hazardous waste pre-injection units
from any UIC permit requirement, and would also exempt the
construction and operation of an injection well from the UIC
permit requirement, which was clearly not the intent of the pro-
posed rulemaking. Therefore, the commission adopts revisions
to the proposal, under §331.7(a), by retaining the phrase "and
activities" and adding the phrase "and by subsection (d) of this
section" to the exceptions phrase of §331.7(a). This achieves
the same intended result as the §331.7(a) proposal language by
making §331.7(a) and §331.7(d) harmonious, while at the same
time reducing the possibility of confusion about the meaning of
the permit requirement in §331.7(a).
Adopted §331.7(d) is a new subsection that specifies that
pre-injection units must either be authorized by a permit issued
by the commission or registered in accordance with adopted
new 331.17. The commission notes that it is the applicants’
option whether to include nonhazardous, noncommercial
pre-injection units in their UIC permits or to register those units
under the authority of TWC, Chapter 27. An applicant may also
elect to include nonhazardous, noncommercial pre-injection
units in a wastewater permit, if desired by the applicant and if
determined by the commission to be appropriate. Additionally,
adopted §331.7(d) clarifies that the option of registering does
not apply to pre-injection units associated with Class I injection
wells that dispose of byproduct material, as that term is defined
in THSC, §401.003 and in commission rules in 30 TAC §336.2,
concerning definitions. Byproduct material is excluded from
the definition of solid waste in 40 Code of Federal Regulations
§261.4(a)(4) and 30 TAC §335.1 under the definition of "solid
waste." All surface impoundments and other pre-injection units
associated with byproduct waste disposal wells must continue
to be authorized by permit.
Adopted new §331.17, Pre-Injection Units Registration, outlines
the procedures for submitting an application for registration of
UIC pre-injection units. Registration of pre-injection units and
submittal of plans, specifications, and details of those units will
enable agency staff to conduct a technical review of the pre-in-
jection units associated with an on-site nonhazardous waste in-
jection well to determine if the design of these units meets the
requirements of TWC, Chapter 27; THSC, §361.090; and the
technical standards specified in 30 TAC Chapter 317. At a mini-
mum, this review will include checking the application for proper
engineering seals as required by the Engineering Practice Act,
reviewing the application to determine if the nonhazardous waste
management units will be protective of human health and the
environment, and determining if there is sufficient information to
draft appropriate UIC registration or permit provisions. Section
331.17(a) provides that nonhazardous, noncommerical pre-in-
jection units which are not authorized by permit, must be reg-
istered in accordance with the applicable requirements of this
chapter. Section 331.17(b) provides that no registration shall

be allowed where a pre-injection unit causes or allows the re-
lease of fluid that would result in the pollution of underground
sources of drinking water, fresh water, or surface water. Sec-
tion 331.17(c) sets forth registration procedures for owners or
operators of nonhazardous, noncommercial pre-injection units
not otherwise authorized under this chapter. The adopted rule
requires the owner or operator to submit an application for reg-
istration to the executive director, in accordance with the appli-
cable requirements of this subchapter, and for any new pre- in-
jection unit, obtain approval of the registration before operating
the pre-injection unit. In a minor change from proposal, under
adopted §331.17(c)(1)(A), the phrase "approval from the execu-
tive director" is changed to "approval of the registration," and the
word "and" is changed to "or." In a change from proposal, the ap-
plicability of adopted §331.17(c)(1)(B) is limited to existing unau-
thorized pre-injection units by the addition of the word "unautho-
rized," to more accurately reflect the intent of the commission’s
proposal. For any existing pre-injection unit, the owner or oper-
ator will be required to submit the application on or before the
date the injection well permit renewal application is submitted.
Section 331.17(c) also contains the requirement for the owner or
operator to cease operation of a pre-injection unit under certain
conditions. Under adopted §331.17(c)(2)(A), in order to make
the meaning of the word "renewed" clear, the proposed phrase
"before the injection well permit is renewed" has been revised
to read "before approval of the injection well permit renewal." In
a minor change from proposal, under adopted §331.17(c)(2)(C),
the term "provided that" is replaced with "however." In another
minor change from proposal, under adopted §331.17(c)(2)(E),
the phrase "the executive director determines that" is added just
prior to the phrase "the unit poses an immediate threat to public
health or safety." This adopted revision makes subparagraph (E)
consistent with the rule language under adopted §331.17(b)(2).
Section 331.17(d) specifies the minimum design criteria for UIC
pre-injection units. Proposed new §331.17(e), which would have
required corrective action for pre-injection units, not otherwise
authorized by permit, to be performed under §331.44 concern-
ing corrective action standards, is not being adopted, for reasons
explained in the RESPONSE TO COMMENTS section of this
preamble. In addition, minor administrative changes have been
made to conform with agency and Texas Register requirements.
Adopted new §331.18, Registration Application Processing, No-
tice, Comment, Motion to Overturn, outlines the procedures for
processing an application for registration of UIC pre-injection
units. Registrations for pre-injection units are subject to public
notice. The adopted rules provide that the chief clerk of the com-
mission shall mail notice of the registration to landowners named
on the application map. There will be a 30-day comment pe-
riod during which interested persons may file written comments
on the proposed registration. The executive director will con-
sider the written comments before deciding whether to issue the
registration. The rules further provide an opportunity to file a
motion to overturn the executive director’s decision to issue or
deny a registration; however, persons filing written comments or
a motion to overturn are not entitled to a public meeting or a
contested case hearing on a UIC pre-injection unit registration.
Affected persons may request a contested case hearing on the
related UIC permit application in accordance with the procedural
rules in 30 TAC Chapter 55. Section 331.18(a) sets forth the pur-
pose and scope of this section. Section 331.18(b) specifies the
necessary components of a registration application and provides
the mailed notice requirements for registration of UIC pre-injec-
tion units. In a change from proposal, the commission adopts a
change under §331.18(b)(4) to replace the word "whenever" with
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the phrase "no later than 30 days after," in order to set forth a
more reasonable and specific deadline for the required informa-
tion to be confirmed or updated. Under adopted §331.18(b)(5),
the commission notes that the required registration application
maps do not require identification of any mineral rights own-
ers. Section 331.18(c) provides for administrative processing
and completeness of a registration application. In a change from
proposal, the commission deletes the language concerning the
internal 14-day deadline for administrative completeness review
and replaces it with language referencing the commission rule
that states this deadline, §281.3(a). Section 331.18(d) provides
for notice of the receipt and declaration of technical complete-
ness of the registration application. Adopted §331.18(d)(4) con-
tains minor changes in the rule language concerning identifica-
tion of the applicant and agency contact, in order to make the
wording more consistent with existing notice requirements under
§39.411(b). Section 331.18(e) includes requirements for public
notice of the registration. Section 331.18(f) includes application
processing procedures and requirements. Section 331.18(g) ad-
dresses major amendments of registrations. Major amendments
include substantive changes to engineering plans and specifica-
tions. Section 331.18(h) addresses minor amendments of regis-
trations. Routine maintenance and replacement of existing units
with equivalent units do not require amendment of the registra-
tion. Section 331.18(i) provides a 30-day public comment pe-
riod on registrations. In a change from proposal, §331.18(i) is
adopted to also apply to renewal applications to register pre-in-
jection units, to be consistent with adopted §331.18(e). Section
331.18(j) provides the executive director delegation for author-
ity to approve pre-injection unit registrations. Section 331.18(k)
provides that registrations are subject to a motion to overturn
process on the executive director’s final approval of an applica-
tion.
Additional requirements pertaining to pre-injection units are
adopted in §331.47, Pond Lining. This section is divided into two
subsections. Subsection (a) is amended to: add an exception
phrase for subsection (b); change the term "surface facilities"
to "pre-injection units"; and insert the word "surface" before
"impoundment" for consistency with the definition of "surface
impoundment" under §335.1. Also, the word "and" is changed
to "or" to explain the distinction that technical requirements may
be approved by the executive director or may be specified in the
permit. Subsection (b) applies to noncommercial injection wells
which dispose of nonhazardous Class 1 industrial waste and
provides that all surface impoundments associated with these
wells must conform to any applicable requirements of Chapter
317.
Adopted §331.121(a)(2)(K) is amended to add engineering
drawings for pre-injection units to the information to be in-
cluded in the technical report for a Class I injection well permit
application. Adopted §331.121(a)(2)(Q) is added to require
that the technical report include the authorization status of the
pre-injection units. Section 331.121(a)(2)(R) is added to require
that the technical report include information demonstrating
compliance with the applicable design criteria of Chapter 317,
for pre-injection units associated with Class I nonhazardous,
noncommercial injection wells.
The well construction standards for Class I salt cavern solid
waste disposal wells given in adopted §331.163, Well Con-
struction Standards, are amended. Specifically, the term
"Surface facilities" found in §331.163(g) and (g)(3) is changed to
"Pre-injection units" for consistency with the adopted definition

of "Pre-injection unit" in §331.2(70). In addition, minor adminis-
trative changes have been made to conform with agency and
Texas Register requirements. Finally, adopted §331.163(i)(1)
contains a cross-reference correction, with the reference to
§331.45(1) being changed to §331.45(2).
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION
The commission has reviewed the adopted rules in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and has determined that the adopted rules are not
subject to §2001.0225 because they do not meet the definition
of a "major environmental rule" as defined in that statute. "Ma-
jor environmental rule" means a rule the specific intent of which
is to protect the environment or reduce risks to human health
from environmental exposure and that may adversely affect in
a material way the economy, productivity, competition, jobs, the
environment, or the public health and safety of the state or a sec-
tor of the state. The specific intent of the rules is to protect the
environment and reduce risks to human health. The adopted
rules clarify commission rules for pre-injection units at Class I
noncommercial, nonhazardous injection wells so that pre-injec-
tion units will be regulated in a more consistent manner. The
rules substantially advance their purpose by clarifying the defini-
tions of injection well and pre-injection units; adding registration
as an alternative to including pre-injection units in the injection
well permit; and explicitly stating the design standards that will
apply to all covered pre-injection units. In addition, the require-
ment to include pre-injection units in a permit or registration is
synchronized with renewal of the injection well permit. However,
because the adopted rules do not require more from an appli-
cant than is required by application of current rules, the adopted
rules do not adversely affect in a material way the economy, a
sector of the economy, productivity, competition, or jobs. The
adopted rules are not anticipated to adversely affect in a ma-
terial way the environment or the public health and safety of the
state or a sector of the state because the adopted technical stan-
dards provide protection for health and the environment that is
substantially similar to the protection provided by application of
the previous rules.
In addition, the adopted rules do not exceed the four applicability
requirements of Texas Government Code, §2001.0025(a)(1) - (4)
in that the adopted rules do not: 1) exceed a standard set by
federal law; 2) exceed an express requirement of state law; 3)
exceed a requirement of a delegation agreement; or 4) propose
to adopt a rule solely under the general powers of the agency.
The adopted rules do not exceed a standard set by federal law
because there are no such corresponding federal standards
for pre-injection units at Class I noncommercial, nonhazardous
injection wells. Further, the adopted rules do not exceed an
express requirement of state law because TWC, Chapter 27
does not establish express requirements for pre-injection units
at Class I noncommercial, nonhazardous injection wells. The
adopted rules do not exceed the requirements of the delega-
tion agreement because the delegation agreement does not
establish express requirements for pre-injection units. These
adopted rules are not adopted solely under the general powers
of the agency, but are adopted under the specific provisions of
the Texas Injection Well Act, TWC, §§27.002, 27.003, 27.011,
27.019(a), and 27.051(3).
TAKINGS IMPACT ASSESSMENT
The commission has prepared a takings impact assessment
for these adopted rules in accordance with Texas Government
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Code, §2007.043. The commission’s assessment indicates that
the Texas Government Code, Chapter 2007 does not apply
to these rules because the rules are an action that is taken in
response to a real and substantial threat to public health and
safety, they are designed to significantly advance the health and
safety purpose, and they do not impose a greater burden than
is necessary to achieve the health and safety purpose. Texas
Government Code, §2007.003(b)(13), provides that an action
that is taken in response to a real and substantial threat to public
health and safety; that is designed to significantly advance the
health and safety purpose, and that does not impose a greater
burden than is necessary to achieve the health and safety
purpose is exempt from Chapter 2007.
The real and substantial threat to public health and safety in this
rulemaking involves activities that may pollute fresh water. The
Texas Injection Well Act, TWC, §27.003 states that it is the pol-
icy of the state to "prevent underground injection that may pol-
lute fresh water" and "to require the use of all reasonable meth-
ods to implement this policy." Section 27.051(3) requires that the
commission make a finding, before it issues a permit, "that, with
proper safeguards both ground and surface fresh water can be
adequately protected from pollution." Section 27.002(4) defines
"pollution" as "the alteration of the physical, chemical, or biologi-
cal quality of or the contamination of, water that makes it harmful,
detrimental, or injurious to humans...."
The adopted rules would reduce this threat by requiring that
Class I noncommercial, nonhazardous pre-injection units meet
the design criteria for sewerage systems, while offering to appli-
cants the option of using a registration process to authorize such
pre-injection units.
The adopted rules significantly advance the health and safety
purpose by setting a uniform design standard which is protec-
tive of human health and safety for certain pre-injection units.
The design standards protect health and safety by requiring the
management of waste fluids in such a manner as to prevent their
excursion into fresh waters in the state.
The adopted rules do not impose a greater burden than is neces-
sary to achieve the health and safety purpose because the de-
sign standards for Class I noncommercial, nonhazardous pre-
injection units represent the engineering practice necessary to
prevent the pollution of fresh water. Further, the rules allow ap-
plicants to use a registration process. The option of using a reg-
istration process is expected to provide, in some instances, a
less burdensome method of administering the design standards
than the current rules, which require that Class I noncommercial,
nonhazardous pre-injection units be included in the injection well
permit.
The adopted rules are not subject to Texas Government Code,
Chapter 2007 because they are exempt under the provisions of
§2007.003(b)(13).
Nevertheless, the commission further evaluated these adopted
rules and performed an assessment of whether these adopted
rules constitute a taking under Texas Government Code, Chap-
ter 2007. The specific purpose of these rules is to clarify com-
mission rules for pre-injection units at Class I noncommercial,
nonhazardous injection wells so that pre-injection units will be
regulated in a more consistent manner. The adopted rules sub-
stantially advance this purpose by clarifying the definitions of in-
jection well and pre-injection units, adding registration as an al-
ternative to including pre-injection units in the injection well per-
mit, and explicitly stating the design standards that will apply to

all covered pre-injection units. In addition, the requirement to
include pre-injection units in a permit or registration is synchro-
nized with renewal of the injection well permit. The adopted rules
do not require more from an applicant than is required by current
rules, which require that pre-injection units be included in the in-
jection well permit. Since the adopted rules do not require more
than would be required by application of the current rules, they
do not burden an owner of real property in a manner which would
be a statutory or constitutional taking. Specifically, the adopted
rules do not affect a landowner’s rights in private real property
because they do not burden (constitutionally); nor restrict or limit
the owner’s right to property and reduce its value by 25% or more
beyond that which would otherwise exist in the absence of the
adopted rules.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission reviewed the adopted rules and found that the
rules are neither identified in Coastal Coordination Act Imple-
mentation Rules, 31 TAC §505.11, Actions and Rules Subject
to the Texas Coastal Management Program (CMP), nor will they
affect any action or authorization identified in Coastal Coordina-
tion Act Implementation Rules, 31 TAC §505.11. Therefore, the
rules are not subject to the CMP.
PUBLIC COMMENT
There was no public hearing held on the proposed rulemaking.
One commenter, the Texas Chemical Council (TCC), submitted
written comments during the comment period which closed at
5:00 p.m., August 12, 2002.
RESPONSE TO COMMENTS
TCC commented that pre-injection units such as piping and
tankage subject to RCRA exemptions (i.e., an exemption for a
totally enclosed treatment system or elementary neutralization
unit) should be exempt from this rule; and that design, construc-
tion, operating, maintenance, monitoring and closure standards
already exist for these units under 30 TAC Chapter 335 (relating
to Industrial Solid Waste and Municipal Hazardous Waste).
The commission agrees that pre-injection units subject to
RCRA exemptions should be exempt from the rule amend-
ments concerning pre-injection units for Class I nonhazardous,
noncommercial injection wells and Class V injection wells
permitted for the disposal of nonhazardous waste. Under
adopted §331.7(d), there is no applicability to hazardous waste
pre-injection units. The commission agrees that certain Chapter
335 standards already exist for RCRA exempt units. The
commission notes the phrase "and activities" was proposed
to be deleted from §331.7(a). Arguably, deleting the phrase
"and activities" would exempt hazardous waste pre-injection
units from any UIC permit requirement, and would exempt the
construction and operation of an injection well from the UIC
permit requirement, which was clearly not the intent of the
proposed rulemaking. The commission adopts revisions to
the proposal, under §331.7(a), by retaining the phrase "and
activities" and adding the phrase "and by subsection (d) of this
section" to the exceptions phrase of §331.7(a). This achieves
the same intended result as the §331.7(a) proposal language by
making §331.7(a) and §331.7(d) harmonious, while at the same
time reducing the possibility of confusion about the meaning
of the permit requirement in §331.7(a). This change from the
proposal is made in the adopted rule.
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TCC stated that §331.17(d)(3) requires that pre-injection units
meet the design standards of Chapter 317, relating to Design
Criteria for Sewage Systems, that apply to the type of unit be-
ing authorized, and commented that the rule should either cite
the specific standard the state requires compliance with or "hard
code" or rewrite certain Chapter 317 technical requirements into
this section of the rule. TCC stated an understanding that Chap-
ter 317 does not now address design standards for non-haz-
ardous pre-injection units, but is being revised to do so. TCC
commented that it is inappropriate for this rule to reference a
rule not yet promulgated.
The commission disagrees with this comment. The commission
does not consider it necessary to repeat the existing provisions
of Chapter 317 in the new §331.17 rule language. The following
provisions of existing Chapter 317 include standards that apply
to pre-injection units: §§317.1(a)(2) - (4), (c), (d), (e)(1) - (3), and
(f); 317.2(a) - (c); 317.3; 317.4(a), (c), and (j)(2), (3), (7), (8), and
(9); and 317.7. The commission notes that any future changes
to Chapter 317 are anticipated to be accomplished by repeal-
ing Chapter 317 in its entirety and adopting a new Chapter 217.
The commission anticipates that this current rulemaking will be
subject to amendment in the future to conform to the anticipated
change. Until these amendments are adopted and effective, the
requirements of Chapter 317 that exist on the effective date of
this current rulemaking will continue to apply. Thus, this adopted
rule does not reference a rule change that has not yet been pro-
mulgated. With regard to hard coding the requirements into this
rulemaking, the commission, for the purposes of this rulemak-
ing, does not consider it appropriate to duplicate rules that al-
ready exist. The commission would like to point out that §317.1(f)
provides for variance from the design standards, if the variance
would not result in an unreasonable risk. This procedure will be
available for nonhazardous, noncommercial pre-injection units.
Requests for such variances must be in writing and include a
detailed engineering justification. Also, applicants for UIC per-
mits and pre-injection registrations may request a pre-applica-
tion meeting to discuss application requirements with permitting
staff. Finally, the commission anticipates that guidance for reg-
istration of pre-injection units will be included in the registration
application and that the application will include a checklist of the
applicable requirements for pre-injection units. The commission
has made no change to the proposed text in response to this
comment.
TCC stated that §331.17(e) requires corrective action for pre-in-
jection units under §331.44 and commented that the current re-
quirements of §331.44 are specific to injection wells and are not
applicable to pre-injection units. TCC further commented that
releases from the pre- injection units are already regulated un-
der existing Chapter 327, relating to Spill Prevention and Control,
and that Chapter 327 is the more appropriate reference for this
section.
The commission partially agrees with this comment. The com-
mission believes that it has several remedies for releases from
pre-injection units. These include, but are not limited to, action
under §331.44, relating to Corrective Action Standards, for which
a decision on applicability will be made on a case-by-case basis;
§331.5(b), relating to Prevention of Pollution; and Chapter 327.
It is not necessary to specifically cite §331.44 in the adopted rule
because the commission’s remedies for the cleanup of sites are
cumulative and not in the alternative. In other words, any or all of
the remedies may apply, depending on the circumstances, and

if the agency decides to apply one of the remedies, that deci-
sion does not rule out consideration of any of the other reme-
dies. The commission has deleted §331.17(e) in response to
this comment.
TCC stated that §331.18(b)(6) requires the seal of a professional
engineer (P.E.) to plans and specifications of pre-injection units.
TCC commented that some units are reasonably old and the
as-built drawings likely no longer exist. TCC recommended that,
as already provided for in Section XII of the Class I Injection Well
permit application, facilities should have the option to submit de-
tailed plans and specifications of well-associated surface units
prepared and sealed by a P.E., a description of secondary con-
tainment and spill overflow protection, a description of inspec-
tion schedules, recordkeeping, and reporting for the pre-injec-
tion units.
The commission disagrees with this comment. The purpose of
this rulemaking is to provide consistency in the technical stan-
dards for and review of pre-injection units. Applicants will have
the option to include a pre-injection unit in the UIC permit or
in the pre-injection unit registration. The application forms will
be revised upon adoption of this rule to reflect this option. As
to the concern about the nonexistence of as-built drawings for
older units, engineering plans, specifications, and other related
documents submitted to the agency must follow requirements of
the Texas Engineering Practice Act (Texas Civil Statutes, Article
3271a, §15(c)). The P.E. should consult the Texas Board of Pro-
fessional Engineers if there is uncertainty about how to meet this
requirement for a specific situation. The commission has made
no change to the proposed text in response to this comment.
TCC stated that §331.18(b)(7) requires attachment of technical
reports and supporting data required by the application. TCC ex-
pressed the hope that when the agency develops detailed guid-
ance for registering pre-injection units there will be an explana-
tion of what is required by this section.
The commission agrees with this comment. The commission an-
ticipates that guidance for registration of pre-injection units will
be included in the registration application and that the applica-
tion will include a checklist of the applicable requirements for
pre-injection units. The commission has made no change to the
proposed text in response to this comment. TCC commented
that §331.18(e) does not appear to be consistent with 30 TAC
Chapter 39, relating to Public Notice, and that the commission
should revise the language in this section to make it consistent
with Chapter 39 or reference the appropriate sections in Chapter
39.
The commission agrees with this comment. A notice exemption
to address this issue is contained in a proposed amendment to
Chapter 39 which was published in the September 6, 2002 is-
sue of the Texas Register (27 TexReg 8411). This rule was not
published with the amendments to Chapter 331 because of se-
quencing rules governing publication in the Texas Register (1
TAC §91.65(a)(3)). In other words, the proposed publication of
§39.403, relating to Applicability, was delayed until a previous
rulemaking to amend that section was adopted and became ef-
fective. The adoption of the most recent amendment to §39.403
which applies to this rulemaking is published in this issue of the
Texas Register. The commission has made no change to the
proposed text in response to this comment.
TCC stated that §331.47(b) requires that surface impoundments
meet the design standards contained in Chapter 317, and com-
mented that it is improper to cite a rule that currently does not
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address design standards for pre-injection units, but is being re-
vised to do so. TCC reiterated their previous comment that it is
inappropriate for the commission to reference a rule change not
yet promulgated.
The commission disagrees with this comment. Any future
changes to Chapter 317 are anticipated to be accomplished by
repealing Chapter 317 in its entirety and adopting a new Chapter
217. This adopted rule on pre-injection units references the
existing Chapter 317, and does not reference a rule change that
has not yet been promulgated. Applicable standards for surface
impoundments are found in the provisions of §317.4(a), (c), and
(j)(2), (3), (7), (8), and (9). It should be noted that §317.1(f)
provides for variance from the design standards if the variance
would not result in an unreasonable risk. This procedure will be
available for nonhazardous, noncommercial pre-injection units.
Requests for such variances must be in writing and include a
detailed engineering justification. The commission has made
no change to the proposed text in response to this comment.
SUBCHAPTER A. GENERAL PROVISIONS
30 TAC §§331.2, 331.5, 331.7, 331.17, 331.18
STATUTORY AUTHORITY
The amendments and new sections are adopted under TWC,
§5.103, which provides the commission with authority to adopt
any rules necessary to carry out its powers and duties under this
code and other laws of this state and to adopt rules repealing any
statement of general applicability that interprets law or policy;
§5.105, which authorizes the commission to establish and ap-
prove all general policy of the commission by rule; and §27.019,
which requires the commission to adopt rules reasonably re-
quired for the regulation of injection wells. The amendments
and new sections are also adopted under THSC, §361.017 and
§361.024, which provide the commission with authority to adopt
rules necessary to carry out its powers and duties under the
Texas Solid Waste Disposal Act. The amendments and new sec-
tions are also adopted under THSC, §401.051, which provides
the commission with authority to adopt rules necessary to carry
out its powers and duties under the Texas Radiation Control Act.
§331.2. Definitions.

General definitions can be found in Chapter 3 of this title (relating to
Definitions). The following words and terms, when used in this chap-
ter, shall have the following meanings, unless the context clearly indi-
cates otherwise.

(1) Abandoned well--A well which has been permanently
discontinued from use or a well for which, after appropriate review and
evaluation by the commission, there is no reasonable expectation of a
return to service.

(2) Activity--The construction or operation of an injection
well for disposal of waste, or of pre-injection units for processing or
storage of waste.

(3) Affected person--Any personwhose legal rights, duties,
or privileges may be adversely affected by the proposed injection op-
eration for which a permit is sought.

(4) Annulus--The space in the wellbore between the injec-
tion tubing and the long string casing and/or liner.

(5) Annulus pressure differential--The difference between
the annulus pressure and the injection pressure in an injection well.

(6) Aquifer--A geological formation, group of formations,
or part of a formation that is capable of yielding a significant amount
of water to a well or spring.

(7) Aquifer restoration--The process used to achieve or
exceed water quality levels established by the commission for a
permit/production area.

(8) Aquifer storage well--A Class V injection well used for
the injection of water into a geologic formation, group of formations,
or part of a formation that is capable of underground storage of water
for later retrieval and beneficial use.

(9) Area of review--The area surrounding an injection well
described according to the criteria set forth in §331.42 of this title (re-
lating to Area of Review) or in the case of an area permit, the project
area plus a circumscribing area the width of which is either one fourth
of a mile or a number calculated according to the criteria set forth in
§331.42 of this title.

(10) Area permit--An injection well permit which autho-
rizes the construction and operation of two or more similar injection
wells within a specified area.

(11) Artificial liner--The impermeable lining of a pit, la-
goon, pond, reservoir, or other impoundment, that is made of a syn-
thetic material such as butyl rubber, chlorosulfonated polyethylene,
elasticized polyolefin, polyvinyl chloride (PVC), other manmade ma-
terials, or similar materials.

(12) Baseline quality--The parameters and their concentra-
tions that describe the local groundwater quality of an aquifer prior to
the beginning of injection activities.

(13) Baseline well--A well from which groundwater is an-
alyzed to define baseline quality in the permit area (regional baseline
well) or in the production area (production area baseline well).

(14) Buffer area--The area between any mine area bound-
ary and the permit area boundary.

(15) Caprock--A geologic formation typically overlying
the crest and sides of a salt stock. The caprock consists of a complex
assemblage of minerals including calcite (CaCO3 ), anhydrite (CaSO4
), and accessory minerals. Caprocks often contain lost circulation
zones characterized by rock layers of high porosity and permeability.

(16) Captured facility--A manufacturing or production fa-
cility that generates an industrial solid waste or hazardous waste that is
routinely stored, processed, or disposed of on a shared basis in an inte-
grated waste management unit owned, operated by, and located within
a contiguous manufacturing complex.

(17) Casing--Material lining used to seal off strata at and
below the earth’s surface.

(18) Cement--A substance generally introduced as a slurry
into a wellbore which sets up and hardens between the casing and
borehole and/or between casing strings to prevent movement of fluids
within or adjacent to a borehole, or a similar substance used in plug-
ging a well.

(19) Cementing--The operation whereby cement is intro-
duced into a wellbore and/or forced behind the casing.

(20) Cesspool--A drywell that receives untreated sanitary
waste containing human excreta, and which sometimes has an open
bottom and/or perforated sides.

(21) Commercial facility--A Class I permitted facility,
where one or more commercial wells are operated.
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(22) Commercial Underground Injection Control (UIC)
Class I well facility--Any waste management facility that accepts,
for a charge, hazardous or nonhazardous industrial solid waste for
disposal in a UIC Class I injection well, except a captured facility
or a facility that accepts waste only from other facilities owned or
effectively controlled by the same person.

(23) Commercial well--A UIC Class I injection well which
disposes of hazardous or nonhazardous industrial solid wastes, for a
charge, except for a captured facility or a facility that accepts waste
only from facilities owned or effectively controlled by the same person.

(24) Conductor casing or conductor pipe--A short string of
large-diameter casing used to keep the top of the wellbore open during
drilling operations.

(25) Cone of influence--The potentiometric surface area
around the injection well within which increased injection zone
pressures caused by injection of wastes would be sufficient to drive
fluids into an underground source of drinking water (USDW) or
freshwater aquifer.

(26) Confining zone--A part of a formation, a formation,
or group of formations between the injection zone and the lowermost
USDW or freshwater aquifer that acts as a barrier to the movement of
fluids out of the injection zone.

(27) Contaminant--Any physical, biological, chemical or
radiological substance or matter in water.

(28) Control parameter--Any chemical constituent of
groundwater monitored on a routine basis used to detect or confirm
the presence of mining solutions in a designated monitor well.

(29) Disposal well--A well that is used for the disposal of
waste into a subsurface stratum.

(30) Disturbed salt zone--Zone of salt enveloping a salt
cavern, typified by increased values of permeability or other induced
anomalous conditions relative to undisturbed salt which lies more
distant from the salt cavern, and is the result of mining activities
during salt cavern development and which may vary in extent through
all phases of a cavern including the post-closure phase.

(31) Drilling mud--A heavy suspension used in drilling an
injection well, introduced down the drill pipe and through the drill bit.

(32) Drywell--A well, other than an improved sinkhole or
subsurface fluid distribution system, completed above the water table
so that its bottom and sides are typically dry except when receiving
fluids.

(33) Excursion--The movement of mining solutions into a
designated monitor well.

(34) Existing injection well--A Class I well which was au-
thorized by an approved state or EPA- administered program before
August 25, 1988 or a well which has become a Class I well as a result
of a change in the definition of the injected waste which would render
the waste hazardous under §335.1 of this title (relating to Definitions).

(35) Fluid--Material or substance which flows or moves
whether in a semisolid, liquid, sludge, gas, or any other form or state.

(36) Formation--A body of rock characterized by a degree
of lithologic homogeneity which is prevailingly, but not necessarily,
tabular and is mappable on the earth’s surface or traceable in the sub-
surface.

(37) Formation fluid--Fluid present in a formation under
natural conditions.

(38) Fresh water--Water having bacteriological, physical,
and chemical properties which make it suitable and feasible for bene-
ficial use for any lawful purpose.

(A) For the purposes of this subchapter, it will be pre-
sumed that water is suitable and feasible for beneficial use for any law-
ful purpose only if:

(i) it is used as drinking water for human consump-
tion; or

(ii) the ground water contains fewer than 10,000
mg/l total dissolved solids; and

(iii) it is not an exempted aquifer.

(B) This presumption may be rebutted upon a showing
by the executive director or an affected person that water containing
greater than or equal to 10,000 mg/l total dissolved solids can be put to
a beneficial use.

(39) Groundwater--Water below the land surface in a zone
of saturation.

(40) Groundwater protection area--A geographic area
(delineated by the state under the Safe Drinking Water Act, 42 United
States Code §300j-13) near and/or surrounding community and non-
transient, non-community water systems that use groundwater as a
source of drinking water.

(41) Hazardous waste--Hazardous waste as defined in
§335.1 of this title.

(42) Improved sinkhole--A naturally occurring karst
depression or other natural crevice found in carbonate rocks, volcanic
terrain, and other geologic settings which has been modified by man
for the purpose of directing and emplacing fluids into the subsurface.

(43) Injection interval--That part of the injection zone in
which the well is authorized to be screened, perforated, or in which the
waste is otherwise authorized to be directly emplaced.

(44) Injection operations--The subsurface emplacement of
fluids occurring in connection with an injection well or wells, other
than that occurring solely for construction or initial testing.

(45) Injection well--A well into which fluids are being in-
jected. Components of an injection well annulus monitoring system
are considered to be a part of the injection well.

(46) Injection zone--A formation, a group of formations, or
part of a formation that receives fluid through a well.

(47) In service--The operational status when an authorized
injection well is capable of injecting fluids, including times when the
well is shut-in and on standby status.

(48) Intermediate casing--A string of casing with diameter
intermediate between that of the surface casing and that of the smaller
long-string or production casing, and which is set and cemented in a
well after installation of the surface casing and prior to installation of
the long-string or production casing.

(49) Large capacity cesspool--A cesspool that is designed
for a flow of greater than 5,000 gallons per day.

(50) Large capacity septic system--A septic system that is
designed for a flow of greater than 5,000 gallons per day.

(51) Liner--An additional casing string typically set and ce-
mented inside the long string casing and occasionally used to extend
from base of the long string casing to or through the injection zone.
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(52) Long string casing or production casing--A string of
casing that is set inside the surface casing and that usually extends to
or through the injection zone.

(53) Lost circulation zone--A term applicable to rotary
drilling of wells to indicate a subsurface zone which is penetrated by
a wellbore, and which is characterized by rock of high porosity and
permeability, into which drilling fluids flow from the wellbore to the
degree that the circulation of drilling fluids from the bit back to ground
surface is disrupted or "lost."

(54) Mine area--The area defined by a line through the ring
of designated monitor wells installed to monitor the production zone.

(55) Mine plan--A map of adopted mine areas and an esti-
mated schedule indicating the sequence and timetable for mining and
any required aquifer restoration.

(56) Monitor well--Any well used for the sampling or mea-
surement of any chemical or physical property of subsurface strata or
their contained fluids.

(A) Designatedmonitor wells are those listed in the pro-
duction area authorization for which routine water quality sampling is
required.

(B) Secondary monitor wells are those wells in addition
to designated monitor wells, used to delineate the horizontal and verti-
cal extent of mining solutions.

(C) Pond monitor wells are wells used in the subsurface
surveillance system near ponds or other pre- injection units.

(57) Motor vehicle waste disposal well--A well used for
the disposal of fluids from vehicular repair or maintenance activities,
including, but not limited to, repair and maintenance facilities for cars,
trucks, motorcycles, boats, railroad locomotives, and airplanes.

(58) New injection well--Any well, or group of wells not
an existing injection well.

(59) New waste stream--A waste stream not permitted.

(60) Non-commercial facility--A Class I permitted facility
which operates only non-commercial wells.

(61) Non-commercial UIC Class I well facility--A UIC
Class I permitted facility where only non- commercial wells are
operated.

(62) Non-commercial well--A UIC Class I injection well
which disposes of wastes that are generated on-site, at a captured facil-
ity or from other facilities owned or effectively controlled by the same
person.

(63) Off-site--Property which cannot be characterized as
on-site.

(64) On-site--The same or geographically contiguous
property which may be divided by public or private rights-of-way, pro-
vided the entrance and exit between the properties is at a cross-roads
intersection, and access is by crossing, as opposed to going along, the
right-of-way. Noncontiguous properties owned by the same person but
connected by a right-of-way which the owner controls and to which
the public does not have access, is also considered on-site property.

(65) Out of service--The operational status when a well is
not authorized to inject fluids, or the well itself is incapable of in-
jecting fluids for mechanical reasons, maintenance operations, or well
workovers or when injection is prohibited due to the well’s inability to
comply with the in-service operating standards of this chapter.

(66) Permit area--The area owned or under lease by the per-
mittee which may include buffer areas, mine areas, and production ar-
eas.

(67) Plugging--The act or process of stopping the flow of
water, oil, or gas into or out of a formation through a borehole or well
penetrating that formation.

(68) Point of injection--For a Class V well, the last acces-
sible sampling point prior to fluids being released into the subsurface
environment.

(69) Pollution--The contamination of water or the alter-
ation of the physical, chemical, or biological quality of water:

(A) that makes it harmful, detrimental or injurious:

(i) to humans, animal life, vegetation, or property;
or

(ii) to public health, safety, or welfare; or,

(B) that impairs the usefulness or the public enjoyment
of the water for any lawful and reasonable purpose.

(70) Pre-injection units--The on-site above-ground appur-
tenances, structures, equipment, and other fixtures including the injec-
tion pumps, filters, tanks, surface impoundments, and piping for waste-
water transmission between any such facilities and the well that are or
will be used for storage or processing of waste to be injected, or in con-
junction with an injection operation.

(71) Production area--The area defined by a line generally
through the outer perimeter of injection and recovery wells used for
mining.

(72) Production area authorization--A document, issued
under the terms of an injection well permit, approving the initiation of
mining activities in a specified production area within a permit area.

(73) Production zone--The stratigraphic interval extending
vertically from the shallowest to the deepest stratum into which mining
solutions are authorized to be introduced.

(74) Radioactive waste--Any waste which contains ra-
dioactive material in concentrations which exceed those listed in 10
Code of Federal Regulations (CFR) Part 20, Appendix B, Table II,
Column 2 and as amended.

(75) Restoration demonstration--A test or tests conducted
by a permittee to simulate production and restoration conditions and
verify or modify the fluid handling values submitted in the permit ap-
plication.

(76) Restored aquifer--An aquifer whose local groundwa-
ter quality has, by natural or artificial processes, returned to levels con-
sistent with restoration table values or better as verified by an approved
sampling program.

(77) Salt cavern--A hollowed-out void space that has been
purposefully constructed within a salt stock, typically by means of so-
lution mining by circulation of water from a well or wells connected to
the surface.

(78) Salt cavern confining zone--A zone between the salt
cavern injection zone and all USDWs and freshwater aquifers, that acts
as a barrier to movement of waste out of a salt cavern injection zone,
and consists of the entirety of the salt stock excluding any portion of
the salt stock designated as a UIC Class I salt cavern injection zone or
any portion of the salt stock occupied by a UIC Class II or Class III salt
cavern or its disturbed salt zone.
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(79) Salt cavern injection interval--That part of a salt cav-
ern injection zone consisting of the void space of the salt cavern into
which waste is stored or disposed of, or which is capable of receiving
waste for storage or disposal.

(80) Salt cavern injection zone--The void space of a salt
cavern that receives waste through a well, plus that portion of the salt
stock enveloping the salt cavern, and extending from the boundaries of
the cavern void outward a sufficient thickness to contain the disturbed
salt zone, and an additional thickness of undisturbed salt sufficient to
ensure that adequate separation exists between the outer limits of the
injection zone and any other activities in the domal area.

(81) Salt cavern solid waste disposal well or salt cavern dis-
posal well--For the purposes of this chapter relating to Underground
Injection Control, regulations of the commission, and not to UIC Class
II or UIC Class III wells in salt caverns regulated by the Texas Rail-
road Commission, a salt cavern disposal well is a type of UIC Class I
injection well used:

(A) to solution mine a waste storage or disposal cavern
in naturally occurring salt; and/or

(B) to inject hazardous, industrial, or municipal waste
into a salt cavern for the purpose of storage or disposal of the waste.

(82) Salt dome--A geologic structure that includes the
caprock, salt stock, and deformed strata surrounding the salt stock.

(83) Salt stock--A geologic formation consisting of a rela-
tively homogeneous mixture of evaporite minerals dominated by halite
(NaCl) that has migrated from originally tabular beds into a vertical
orientation.

(84) Sanitary waste--Liquid or solid waste originating
solely from humans and human activities, such as wastes collected
from toilets, showers, wash basins, sinks used for cleaning domestic
areas, sinks used for food preparation, clothes washing operations, and
sinks or washing machines where food and beverage serving dishes,
glasses, and utensils are cleaned.

(85) Septic system--A well that is used to emplace sanitary
waste below the surface, and is typically composed of a septic tank and
subsurface fluid distribution system or disposal system.

(86) Stratum--A sedimentary bed or layer, regardless of
thickness, that consists of generally the same kind of rock or material.

(87) Subsurface fluid distribution system--An assemblage
of perforated pipes, drain tiles, or other similar mechanisms intended
to distribute fluids below the surface of the ground.

(88) Surface casing--The first string of casing (after the
conductor casing, if any) that is set in a well.

(89) Temporary injection point--A method of Class V in-
jection that uses push point technology (injection probes pushed into
the ground) for the one-time injection of fluids into or above a USDW.

(90) Total dissolved solids (TDS)--The total dissolved (fil-
terable) solids as determined by use of the method specified in 40 CFR
Part 136, as amended.

(91) Transmissive fault or fracture--A fault or fracture that
has sufficient permeability and vertical extent to allow fluids to move
between formations.

(92) Underground injection--The subsurface emplacement
of fluids through a well.

(93) Underground injection control (UIC)--The program
under the federal Safe Drinking Water Act, Part C, including the
approved Texas state program.

(94) Underground source of drinking water (USDW)--An
"aquifer" or its portions:

(A) which supplies drinking water for human consump-
tion; or

(B) in which the groundwater contains fewer than
l0,000 mg/l total dissolved solids; and

(C) which is not an exempted aquifer.

(95) Upper limit--A parameter value established by the
commission in a permit/production area authorization which when
exceeded indicates mining solutions may be present in designated
monitor wells.

(96) Verifying analysis--A second sampling and analysis
of control parameters for the purpose of confirming a routine sample
analysis which indicated an increase in any control parameter to a level
exceeding the upper limit. Mining solutions are assumed to be present
in a designated monitor well if a verifying analysis confirms that any
control parameter in a designated monitor well is present in concentra-
tion equal to or greater than the upper limit value.

(97) Well--A bored, drilled, or driven shaft whose depth is
greater than the largest surface dimension, a dug hole whose depth is
greater than the largest surface dimension, an improved sinkhole, or a
subsurface fluid distribution system but does not include any surface
pit, surface excavation, or natural depression.

(98) Well injection--The subsurface emplacement of fluids
through a well.

(99) Well monitoring--The measurement by on-site instru-
ments or laboratory methods of any chemical, physical, radiological,
or biological property of the subsurface strata or their contained fluids
penetrated by the wellbore.

(100) Well stimulation--Several processes used to clean the
well bore, enlarge channels, and increase pore space in the interval
to be injected thus making it possible for wastewater to move more
readily into the formation, including, but not limited to surging, jetting,
blasting, acidizing, and hydraulic fracturing.

(101) Workover--An operation in which a down-hole
component of a well is repaired, the engineering design of the well
is changed, or the mechanical integrity of the well is compromised.
Workovers include operations such as sidetracking, the addition of
perforations within the permitted injection interval, and the addition
of liners or patches. For the purposes of this chapter, workovers do not
include well stimulation operations.

§331.5. Prevention of Pollution.

(a) No permit or authorization by rule shall be allowed where
an injection well causes or allows the movement of fluid that would
result in the pollution of an underground source of drinking water. A
permit or authorization by rule shall include terms and conditions rea-
sonably necessary to protect fresh water from pollution.

(b) Persons authorized to conduct underground injection activ-
ities under this chapter shall address unauthorized discharges of chem-
icals of concern (COCs) from associated tankage and equipment ac-
cording to the requirements of Chapter 350 of this title (relating to the
Texas Risk Reduction Program).

(c) Pre-injection units which are required to be authorized by
permit or registration under §331.7(d) of this title (relating to Permit
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Required), must be designed, constructed, operated, maintained, mon-
itored, and closed so as not to cause:

(1) the discharge or imminent threat of discharge of waste
into or adjacent to the waters in the state without obtaining specific
authorization for such a discharge from the commission;

(2) the creation or maintenance of a nuisance; or

(3) the endangerment of the public health and welfare.

§331.7. Permit Required.
(a) Except as provided in §331.9 of this title (relating to In-

jection Authorized by Rule) and by subsection (d) of this section, all
injection wells and activities must be authorized by permit.

(b) For Class III in situ uranium solution mining wells, Frasch
sulfur wells, and other Class III operations under commission jurisdic-
tion, an area permit authorizing more than one well may be issued for
a defined permit area in which wells of similar design and operation
are proposed. The wells must be operated by a single owner or oper-
ator. Before commencing operation of those wells, the permittee may
be required to obtain a production area authorization for separate pro-
duction or mining areas within the permit area.

(c) The owner or operator of a large capacity septic system or a
septic system which accepts industrial waste must obtain a wastewater
discharge permit in accordance with TexasWater Code, Chapter 26 and
Chapter 305 of this title (relating to Consolidated Permits), and must
submit the inventory information required under §331.10 of this title
(relating to Inventory of Wells Authorized by Rule).

(d) Pre-injection units for Class I nonhazardous, noncommer-
cial injection wells and Class V injection wells permitted for the dis-
posal of nonhazardous waste must be either authorized by a permit is-
sued by the commission or registered in accordance with §331.17 of
this title (relating to Pre-Injection Units Registration). The option of
registration provided by this subsection shall not apply to pre- injec-
tion units for Class I injection wells used for the disposal of byproduct
material, as that term is defined in Chapter 336 of this title (relating to
Radioactive Substance Rules).

§331.17. Pre-Injection Units Registration.
(a) Pre-injection units not otherwise authorized under this

chapter must be registered in accordance with the requirements of this
section.

(b) No registration shall be approved, and registrations may be
denied or revoked, if the executive director determines that:

(1) a pre-injection unit causes or allows the release of fluid
that would result in the pollution of underground sources of drinking
water, fresh water, or surface water; or

(2) a pre-injection unit poses an immediate threat to public
health or safety.

(c) Registration procedures for pre-injection units not other-
wise authorized under this chapter must include the following.

(1) The owner or operator shall submit an application for
registration to the executive director, in accordance with the applicable
requirements of this subchapter;

(A) for any proposed pre-injection unit, obtain approval
of the registration before operating the pre- injection unit; or

(B) for any existing unauthorized pre-injection unit,
submit the application on or before the date the injection well permit
renewal application is submitted.

(2) The owner or operator shall cease operation of any pre-
injection unit if:

(A) the registration application for an existing pre-in-
jection unit has not been submitted before approval of the injection
well permit renewal;

(B) renewal of the registration is denied by the execu-
tive director;

(C) the term of the registration expires, however, if reg-
istration renewal procedures have been initiated before the permit expi-
ration date, the existing registration will remain in full force and effect
and will not expire until commission action on the application for re-
newal of the registration is final;

(D) the registration is denied or revoked by the execu-
tive director; or

(E) the executive director determines that the unit poses
an immediate threat to public health or safety.

(d) Design criteria are as follows:

(1) pre-injection units shall be designed in such a manner
as to protect underground sources of drinking water, fresh water, and
surface water from pollution;

(2) pre-injection units shall be designed in such a manner
as to enable the authorized injection well to meet all permit conditions
and applicable rules and law;

(3) pre-injection units shall meet the design standards con-
tained in Chapter 317 of this title (relating to Design Criteria for Sew-
erage Systems) which apply to the type of unit being proposed; and

(4) all ponds shall be lined according to the requirements
of §331.47 of this title (relating to Pond Lining).

§331.18. Registration Application, Processing, Notice, Comment,
Motion to Overturn.

(a) Applicability. This section sets forth the requirements for
applications and the manner in which action will be taken on applica-
tions filed for a registration for pre-injection units.

(b) Contents of application. Registration applications for pre-
injection units must include:

(1) complete application form(s), signed and notarized, and
required number of copies provided;

(2) the verified legal status of the applicant(s) as applicable;

(3) the signature of the applicant(s), in accordance with the
requirements of §305.44 of this title (relating to Signatories to Appli-
cations);

(4) a notarized affidavit from the applicant(s) verifying
land ownership or landowner agreement to the proposed activity.
Pre-injection unit registration information on file with the commission
shall be confirmed or updated, in writing, no later than 30 days after:

(A) the mailing address and/or telephone number of the
owner or operator is changed; or

(B) requested by the commission or executive director;

(5) maps showing:

(A) the name and address of persons who own the prop-
erty on which the existing or proposed pre- injection unit is or will be
located, if different from the applicant; and
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(B) the name and address of landowners adjacent to the
property on which the pre-injection unit is located or is proposed to be
located.

(6) plans and specifications of the pre-injection units which
have the seal of a professional engineer licensed in the State of Texas.
The engineer shall certify that the submission meets the applicable
technical requirements of Chapter 317 of this title (relating to Design
Criteria for Sewerage Systems);

(7) the attachment of technical reports and supporting data
required by the application; and

(8) any other information the executive director or the com-
mission may reasonably require.

(c) Administrative completeness. Upon receipt of an applica-
tion for a registration, the executive director or his designee shall as-
sign the application a number for identification purposes. Applications
for registrations shall be reviewed by the staff for administrative com-
pleteness within the period specified by §281.3(a) of this title (relating
to Initial Review).

(d) Technical completeness. When the application is declared
to be technically complete, the executive director or his designee shall
prepare a statement of the receipt of the application and declaration of
technical completeness which is suitable for mailing and shall forward
that statement to the chief clerk. The chief clerk shall notify every
person entitled to notification as stated in subsection (e) of this section.
The notice of receipt of an application for registration and declaration
of technical completeness shall contain the following information:

(1) the location of the pre-injection unit;

(2) the identifying number given the application by the ex-
ecutive director;

(3) the type of registration sought under the application;

(4) the name, address, and telephone number of the appli-
cant and the name and address of the agency and the telephone number
of an agency contact from whom interested persons may obtain further
information about the application to register the unit;

(5) the date on which the application was submitted;

(6) a brief summary of the information included in the ap-
plication;

(7) a statement that the registration application has been
provided to the county judge and that it is available for review by in-
terested parties;

(8) a brief description of public comment procedures; and

(9) the deadline to file public comment. The deadline shall
be not less than 30 days after the date notice is mailed.

(e) Notice requirements.

(1) The public notice requirements of this subsection apply
to new applications for a registration, and to applications for major
amendment or renewal of a registration for pre-injection units.

(2) The chief clerk of the commission shall mail Notice of
Receipt of Application and Technical Completeness, along with a copy
of the registration application, to the county judge in the county where
the pre-injection unit is located or proposed to be located.

(3) The chief clerk of the commission shall mail Notice
of Receipt of Application and Technical Completeness to the adjacent
landowners named on the application map or supplemental map, or the
sheet attached to the application map or supplemental map.

(f) Application processing procedures. Any person who is re-
quired to obtain approval of a registration, or who requests an amend-
ment, modification, or renewal of a registration for pre-injection units
is subject to the application processing procedures and requirements
found in Chapter 281 of this title (relating to Application Processing).

(g) Major amendment. A major amendment is an amendment
that changes a substantive term, provision, requirement, or a limiting
parameter of a registration. Notice requirements of subsection (e) of
this section are applicable to major amendments.

(h) Minor amendment. A minor amendment is an amendment
to improve or maintain the quality or method of management of waste,
and includes any other change to a registration issued under this chap-
ter that will not cause or relax a standard or criterion which may result
in a potential deterioration of quality of waters in the state. Notice re-
quirements of subsection (e) of this section are not applicable to minor
amendments.

(i) Public comment on registrations. A personmay provide the
commission with written comments on any new, major amendment, or
renewal applications to register pre-injection units. The executive di-
rector shall review any written comments received within the public
comment period. The written information received shall be utilized by
the executive director in determining what action to take on the appli-
cation for registration, in accordance with §331.17 of this title (relating
to Registration of Pre-Injection Units). After the deadline for submit-
ting public comment, the executive director may take final action on
the application.

(j) Delegation, effective date of registration, term. The com-
mission delegates to the executive director the authority to approve
pre-injection unit registrations. The effective date for the registration
of a site at which pre-injection units are located is the date that the
executive director by letter, approves the application. The term for reg-
istration shall not exceed ten years and shall be synchronized with the
term of the injection well permit.

(k) Motion to overturn. The applicant or a person affected may
file with the chief clerk a motion to overturn the executive director’s
final approval of an application, under §50.139(b) - (f) of this title (re-
lating to Motion to Overturn).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208427
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 9, 2003
Proposal publication date: July 12, 2002
For further information, please call: (512) 239-4712

♦ ♦ ♦
SUBCHAPTER C. GENERAL STANDARDS
AND METHODS
30 TAC §331.47
STATUTORY AUTHORITY
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The amendment is adopted under TWC, §5.103, which provides
the commission with authority to adopt any rules necessary to
carry out its powers and duties under this code and other laws of
this state and to adopt rules repealing any statement of general
applicability that interprets law or policy; §5.105, which autho-
rizes the commission to establish and approve all general policy
of the commission by rule; and §27.019, which requires the com-
mission to adopt rules reasonably required for the regulation of
injection wells. The amendment is also adopted under THSC,
§361.017 and §361.024, which provide the commission with au-
thority to adopt rules necessary to carry out its powers and duties
under the Texas Solid Waste Disposal Act. The amendment is
also adopted under THSC, §401.051, which provides the com-
mission with authority to adopt rules necessary to carry out its
powers and duties under the Texas Radiation Control Act.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208428
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 9, 2003
Proposal publication date: July 12, 2002
For further information, please call: (512) 239-4712

♦ ♦ ♦
SUBCHAPTER G. CONSIDERATION PRIOR
TO PERMIT ISSUANCE
30 TAC §331.121
STATUTORY AUTHORITY
The amendment is adopted under TWC, §5.103, which provides
the commission with authority to adopt any rules necessary to
carry out its powers and duties under this code and other laws of
this state and to adopt rules repealing any statement of general
applicability that interprets law or policy; §5.105, which autho-
rizes the commission to establish and approve all general policy
of the commission by rule; and §27.019, which requires the com-
mission to adopt rules reasonably required for the regulation of
injection wells. The amendment is also adopted under THSC,
§361.017 and §361.024, which provide the commission with au-
thority to adopt rules necessary to carry out its powers and duties
under the Texas Solid Waste Disposal Act. The amendment is
also adopted under THSC, §401.051, which provides the com-
mission with authority to adopt rules necessary to carry out its
powers and duties under the Texas Radiation Control Act.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208429

Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 9, 2003
Proposal publication date: July 12, 2002
For further information, please call: (512) 239-4712

♦ ♦ ♦
SUBCHAPTER J. STANDARDS FOR CLASS
I SALT CAVERN SOLID WASTE DISPOSAL
WELLS
30 TAC §331.163
STATUTORY AUTHORITY
The amendment is adopted under TWC, §5.103, which provides
the commission with authority to adopt any rules necessary to
carry out its powers and duties under this code and other laws of
this state and to adopt rules repealing any statement of general
applicability that interprets law or policy; §5.105, which autho-
rizes the commission to establish and approve all general policy
of the commission by rule; and §27.019, which requires the com-
mission to adopt rules reasonably required for the regulation of
injection wells. The amendment is also adopted under THSC,
§361.017 and §361.024, which provide the commission with au-
thority to adopt rules necessary to carry out its powers and duties
under the Texas Solid Waste Disposal Act. The amendment is
also adopted under THSC, §401.051, which provides the com-
mission with authority to adopt rules necessary to carry out its
powers and duties under the Texas Radiation Control Act.
§331.163. Well Construction Standards.

(a) Plans and specifications. Except as specifically required in
the terms of the disposal well permit, drilling and completion of the
well shall be done in accordance with all permit application plans and
specifications. Any proposed changes to the plans and specifications
must be approved in writing by the executive director that said changes
provide protection standards equivalent to or greater than the original
design criteria.

(b) Casing and cementing.

(1) All Class I salt cavern disposal wells shall be cased and
all casings which extend to the surface shall be cemented to the surface
to prevent the movement of fluids and waste into or between under-
ground sources of drinking water (USDWs) or freshwater aquifers, and
to prevent potential leaks of fluids and waste from the well. Cement-
ing shall be by the pump and plug or other method approved by the
commission, and cement circulated shall be of a volume equivalent to
at least 120% of the calculated volume needed to fill the annular space
between the hole and casing and between casing strings to the surface
of the ground. Circulation of cement may be accomplished by staging.
The executive director may approve an alternative method of cement-
ing in cases where the cement cannot be recirculated to the surface,
provided the owner or operator can demonstrate by using logs that the
cement is continuous or does not allow any fluid and waste movement
behind the well casings. Casing and cement used in the construction
of each newly drilled well shall be designed for the life expectancy of
the well, including the post-closure care period.

(A) Surface casing shall be set to a minimum subsur-
face depth, as determined by the executive director, which extends into
a confining bed below the lowest formation containing a USDW or
freshwater aquifer.
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(B) At least one string of intermediate casing, using a
sufficient number of centralizers, shall extend at least 100 feet into the
salt stock.

(C) At least one long string casing, using a sufficient
number of centralizers, shall extend into the salt stock, to the following
depths, whichever is greater:

(i) 500 feet into the salt stock; or

(ii) 500 feet below any rock type of recognizable
thickness as determined by logging, which is different from salt, and
that is hydraulically connected to formations outside the salt stock. For
the purposes of this rule, all rock types of recognizable thickness on
logs which are different from salt shall be assumed to be in hydraulic
connection unless demonstrated otherwise.

(2) In determining and specifying casing and cementing re-
quirements, the following factors shall be considered:

(A) depth of lowermost USDW or freshwater aquifer;

(B) depth to the injection zone;

(C) injection pressure, external pressure, internal pres-
sure, and axial loading;

(D) hole size;

(E) size and grade of all casing strings (wall thickness,
diameter, nominal weight, length, joint specification, and construction
material);

(F) the maximum burst and collapse pressures, and ten-
sile stresses which may be experienced at any point along the length of
the casings at any time during the construction, operation, and closure
of the well;

(G) corrosive effects of injected materials, formation
fluids, and temperatures;

(H) lithology of injection and confining zones;

(I) types and grades of cement;

(J) quantity and chemical composition of the injected
fluid; and

(K) cement and cement additives which must, at a min-
imum, be of sufficient quality and quantity to maintain integrity over
the design life of the well.

(c) Injection tubings. Except for circulation of drilling fluids
during well construction, all injection activities for salt cavern con-
struction and waste disposal in a salt cavern shall be performed using
two concentric and removable injection tubings suspended from the
wellhead.

(1) All injection activities during cavern construction shall
be performed with the annulus between the tubing and long string cas-
ing filled with a noncorrosive fluid sufficient to protect the bond be-
tween salt, cement, and the long string casing seat.

(2) All injection of waste into a salt cavern shall be per-
formed through the inner tubing with a packer to seal the annulus be-
tween the tubing and long string casing near the bottom of the long
string casing.

(d) Well annulus system factors for consideration. All ele-
ments of the design of the well’s tubing-long string casing annulus
system, including the outer tubing and packer, shall be approved by
permit or by the executive director’s approval that any proposed mod-
ifications to the plans and specifications in the permit application will

provide protection equivalent to or greater than the original plans and
specifications. In determining and specifying requirements for a tub-
ing and packer system, the following factors shall be considered:

(1) depth of setting;

(2) characteristics of injection fluid and waste;

(3) injection pressure;

(4) annular pressure;

(5) rate, temperature, and volume of injected fluid;

(6) size of casing; and

(7) tensile, burst, and collapse strengths of the tubing.

(e) Logs and tests.

(1) Geophysical logging. Appropriate logs and other tests
shall be conducted during the drilling and construction phases of the
well including drilling into the salt. All logs and tests shall be inter-
preted by the service company which processed the logs or conducted
the test; or by other qualified persons. A minimum of the following
logs and tests shall be conducted:

(A) deviation checks on all holes, conducted at suffi-
ciently frequent intervals to assure that avenues for fluid migration in
the form of diverging holes are not created during drilling;

(B) a spontaneous potential and resistivity log for all
formations overlying the caprock;

(C) from the ground surface or from the base of con-
ductor casing to the total investigated depth including all core hole or
pilot hole:

(i) natural gamma ray log;

(ii) compensated density and neutron porosity logs;

(iii) acoustic or sonic log;

(iv) inclination (directional) survey; and

(v) caliper log (open hole);

(D) from the ground surface or from the base of con-
ductor casing to the lowermost casing seat:

(i) cement bond with variable density log;

(ii) temperature log (cased hole); and

(iii) casing inspection log;

(E) fracture detector log from the base of the surface
casing to the total investigated depth including all core hole or pilot
hole; and

(F) a vertical seismic profile.

(2) Pressure tests.

(A) After installation and cementing of casings, and
prior to drilling out the cemented casing shoe, surface casing shall be
pressure tested at mill test pressure or 80% of the calculated internal
pressure at minimum yield strength, and the intermediate and long
string casing shall be tested to 1,500 pounds per square inch (psi) for
30 minutes, unless otherwise specified by the executive director.

(B) After drilling out the cemented long string casing
shoe, and prior to drilling more than 100 feet of core hole or pilot hole
below the long string casing shoe, the bond between the salt, cement,
and casing shall be tested at a pressure of 0.8 psi per foot of depth.
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(C) The pilot hole and/or core hole shall be tested be-
tween the long string casing shoe and the total investigated depth, at a
casing seat pressure of 0.8 psi per foot of depth.

(3) Coring.

(A) Full-hole continuous cores shall be taken beginning
at the top of the caprock, or if caprock is not encountered, from the
top of the salt stock, to a total investigated depth of 1,000 feet below
the intended cavern floor. Cores shall be analyzed at sufficient fre-
quency to provide representative data for the caprock, salt cavern con-
fining zone, and the salt cavern injection zone, including permeability,
porosity, bulk density, compressive strength (uniaxial), shear strength
(triaxial), water content, and compatibility with permitted waste ma-
terial. The full-hole, continuous cores shall be photographed for per-
manent records. The photographs of the cores shall be submitted to
the commission as a part of the well completion report as required by
§331.167(a)(1) of this title (relating to Reporting Requirements). The
cores shall be archived at a facility approved by the executive director.
The photos and cores will be maintained as public records.

(B) In situ permeability, lithostatic gradients, and frac-
ture pressure gradients shall be determined in the core hole for the salt,
within the cavern injection interval.

(C) Prior to commencement of injection for cavern con-
struction, the pilot hole or core hole shall be filled with salt-saturated
cement from total investigated depth back to the designed depth of the
salt cavern floor.

(4) Well integrity testing. The mechanical integrity of a
well must be demonstrated prior to initiation of injection activities. A
mechanical integrity test shall consist of:

(A) a pressure test with liquid or gas;

(B) a temperature, noise log, or oxygen activation log;

(C) a casing inspection log, if required by the executive
director; and

(D) any other test required by the executive director.

(f) Compatibility. All well materials must be compatible with
formations and fluids with which the materials may be expected to
come into contact. A well shall be deemed to have compatibility as
long as the materials used in the construction of the well meet or exceed
standards developed for such materials by the American Petroleum In-
stitute (API), the American Society for Testing Materials (ASTM), or
comparable standards acceptable to the executive director.

(g) Pre-injection units.

(1) The injection pump system shall be designed to assure
that the surface injection pressure limitations authorized by the well
permit shall not be exceeded.

(2) Instrumentation shall be installed to continuously mon-
itor changes in annulus pressure and annulus fluid volume for the pur-
pose of detecting well malfunctions.

(3) Pre-injection units, while allowing for pressure release,
shall be designed to prevent the release of unauthorized cavern contents
to the atmosphere.

(4) To protect the ground surface from spills and releases,
the wellhead will have secondary containment in the form of a diked,
impermeable pad or sump.

(h) Construction supervision. All phases of well construction
and all phases of any well workover shall be supervised by a profes-
sional engineer, with current registration pursuant to the Texas Engi-
neering Practice Act, who is knowledgeable and experienced in practi-
cal drilling engineering and who is familiar with the special conditions
and requirements of injection well construction.

(i) Approval of completion of the well construction stage.
Prior to beginning cavern construction, the permittee shall obtain
written approval from the executive director which states that the well
construction is in compliance with the applicable provisions of the
permit. To obtain approval, the permittee shall submit to the executive
director within 90 days of completion of well construction, including
all logging, coring, and testing of the pilot hole, the following reports
and certifications prepared and sealed by a professional engineer with
current registration under the Texas Engineering Practice Act:

(1) final construction, "as-built" plans and specifications,
reservoir data, and an evaluation of the considerations set out in
§331.45(2) of this title (relating to Executive Director Approval of
Construction and Completion);

(2) certification that construction of the well has been com-
pleted in accordance with the provisions of the disposal well permit and
with the design and construction specifications of the permittee’s ap-
plication; and

(3) certification that actual reservoir data obtained will not
result in the need for a change in the operating parameters specified in
the permit.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208430
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: January 9, 2003
Proposal publication date: July 12, 2002
For further information, please call: (512) 239-4712

♦ ♦ ♦
TITLE 34. PUBLIC FINANCE
PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS
CHAPTER 3. TAX ADMINISTRATION
SUBCHAPTER K. HOTEL OCCUPANCY TAX
34 TAC §3.161
The Comptroller of Public Accounts adopts an amendment to
§3.161, concerning definitions, exemptions, and exemption cer-
tificate, with changes to the proposed text as published in the
September 27, 2002, issue of the Texas Register (27 TexReg
9143). The change to the proposed text in subsection (b)(6)(E)
is for clarification.
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This amendment incorporates legislative changes in House Bill
2812, 77th Legislature, 2001, which amended Tax Code, Chap-
ter 156, to remove the requirement that public and private institu-
tions of higher education be Texas public and private institutions
of higher education to be exempt from state hotel occupancy tax.
Subsections (a)(4) and (b)(6) are added to clarify the permanent
resident exemption. Subsection (a)(5) is added to define a pri-
vate club. Subsection (d)(1) is added to clarify that dormitories
and other housing facilities operated by institutions of higher ed-
ucation are excluded from the definition of a hotel. Subsection
(d)(2) is added to clarify that hotel tax is not due on room rentals
to members by a private club, which eliminates the need for sub-
section (b)(1). Subsection (b) is amended to delete the language
concerning private clubs from the exemption section and add re-
quirements to obtain a permanent resident exemption. Other
subsections of the proposed rule are amended for clarity.
No comments were received regarding adoption of the amend-
ment.
This amendment is adopted under Tax Code, §111.102, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.
The amendment implements Tax Code, §156.101 and
§156.102(b).
§3.161. Definitions, Exemptions, and Exemption Certificate.

(a) Definitions. The following words and terms, when used in
this subchapter, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Charitable or eleemosynary organization--A nonprofit
organization devoting all or substantially all of its activities to the al-
leviation of poverty, disease, pain, and suffering by providing food,
clothing, drugs, treatment, shelter, or psychological counseling directly
to indigent or similarly deserving members of society with its funds
derived primarily from sources other than fees or charges for its ser-
vices. If the organization engages in any substantial activity other than
the activities described in this section, it will not be considered as hav-
ing been organized for purely public charity, and therefore, will not
qualify for exemption under this provision. No part of the net earn-
ings of the organization may inure to the benefit of any private party
or individual other than as reasonable compensation for services ren-
dered to the organization. Some examples of organizations that do not
meet the requirements for exemption under this definition are frater-
nal organizations, lodges, fraternities, sororities, service clubs, veter-
ans groups, mutual benefit or social groups, professional groups, trade
or business groups, trade associations, medical associations, chamber
of commerce, and similar organizations. Even though not organized
for profit and performing services that are often charitable in nature,
these types of organizations do not meet the requirements for exemp-
tion under this provision.

(2) Educational organization--A nonprofit organization or
governmental entity whose activities are devoted solely to systematic
instruction, particularly in the commonly accepted arts, sciences, and
vocations, and has a regularly scheduled curriculum, using the com-
monly accepted methods of teaching, a faculty of qualified instructors,
and an enrolled student body or students in attendance at a place where
the educational activities are regularly conducted. An organization that
has activities consisting solely of presenting discussion groups, forums,
panels, lectures, or other similar programs, may qualify for exemption
under this provision, if the presentations provide instruction in the com-
monly accepted arts, sciences, and vocations. The organization will not

be considered for exemption under this provision if the systematic in-
struction or educational classes are incidental to some other facet of
the organization’s activities. No part of the net earnings of the organi-
zation may inure to the benefit of any private party or individual other
than as reasonable compensation for services rendered to the organi-
zation. Some examples of organizations that do not meet the require-
ments for exemption under this definition are professional associations,
business leagues, information resource groups, research organizations,
support groups, home schools, and organizations that merely dissemi-
nate information by distributing printed publications. Entities that are
defined in the Education Code, §61.003, as "institutions of higher edu-
cation" are recognized for exemption under this provision. Included in
the definition of "institutions of higher education" are state and private
universities and colleges.

(3) Hotel--Any building or buildings in which members of
the public obtain sleeping accommodations for a consideration. The
term includes, in addition to the buildings listed in Tax Code, §156.001,
manufactured homes, skid mounted bunk houses, residency inns, con-
dominiums, cabins, and cottages.

(4) Permanent Resident--A person who has the right to use
or occupy a room or space in a hotel for at least 30 consecutive days
without interruption. A person may be an individual, organization, or
entity.

(5) Private Club--An organization that provides members
entertainment, recreation, sport, dining, or social facilities and assesses
dues, initiation fees, and other charges for special privileges or status
not available to the general public.

(6) Religious organization--A nonprofit organization that
is an organized group of people regularly meeting for the primary pur-
pose of holding, conducting and sponsoring religious worship services,
according to the rights of their sect. The organization must be able to
provide evidence of an established congregation showing that there is
an organized group of people regularly attending these services. An or-
ganization that supports and encourages religion as an incidental part of
its overall purpose, or one whose general purpose is furthering religious
work or instilling its membership with a religious understanding, will
not qualify for exemption under this provision. No part of the net earn-
ings of the organization may inure to the benefit of any private party or
individual other than as reasonable compensation for services rendered
to the organization. Some examples of organizations that do not meet
the requirements for exemption under this definition are conventions
or associations of churches, evangelistic associations, churches with
membership consisting of family members only, missionary organiza-
tions and groups who meet for the purpose of holding prayer meetings,
bible study or revivals.

(b) Exemptions. This subsection deals with exemptions from
the state hotel occupancy tax. For information on city and county hotel
taxes, contact the affected city or county.

(1) Religious, charitable, and educational organizations
and their employees, including college and university personnel,
traveling on official business of the organization are exempt from
payment of hotel occupancy tax.

(2) State officials, judicial officers, heads of state agen-
cies, the Executive Director of the Legislative Council, the Secretary
of the Senate, state legislators, legislative employees, members of state
boards and commissions, and designated state employees of the State
of Texas who present a Hotel Tax Exemption Photo Identification Card
when traveling on official state business are exempt from the hotel oc-
cupancy tax. State agency, institution, board, or commission employ-
ees who have not been issued a Hotel Tax Exemption Photo Identifica-
tion Card must pay the hotel occupancy tax. The hotel tax paid by the
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state or reimbursed to a state employee may be refunded as provided in
§3.163 of this title (relating to Refund of Hotel Occupancy Tax). For
the purpose of claiming an exemption, a Hotel Tax Exemption Photo
Identification Card includes:

(A) any photo identification card issued by a state
agency that states "EXEMPT FROM HOTEL OCCUPANCY TAX,
under Tax Code, §156.103(d)", or similar wording; or

(B) a Hotel Tax Exemption Card that states "when pre-
sented with a photo identification card issued by a Texas agency, the
holder of this card is exempt from state, municipal, and county hotel
occupancy tax, Tax Code, §156.103(d)", or similar wording.

(3) The United States government and its employees trav-
eling on official business representing the United States government
are exempt from the hotel occupancy tax.

(4) Diplomatic personnel of a foreign government who
present an appropriate Tax Exemption Card issued by the United
States Department of State are exempt from the tax.

(5) If an exemption applies, then the organization or indi-
vidual claiming exemption must present an exemption certificate to the
hotel.

(6) Permanent residents are exempt from payment of hotel
occupancy tax.

(A) A permanent resident is exempt beginning on:

(i) the first day for which the resident has entered
into a written agreement with the hotel or has given a written notice to
the hotel of the resident’s intent to use or occupy a room or space in the
hotel for the next 30 or more consecutive days and the resident actually
stays for at least the next 30 consecutive days; or

(ii) the first day after the 30th consecutive day of the
stay, if the resident neither gave written notice of intent to stay, nor
entered into any written agreement with the hotel. For example, if a
person does not notify the hotel that he intends to stay for at least 30
days, but stays 35 days, then the person is exempt from hotel tax from
the 31st day through the 35th day, but tax is due on the first 30 consec-
utive days of the occupancy.

(B) The permanent resident exemption ends when an
interruption in the right to use or occupy the room or space occurs.

(C) Permanent residents are not required to physically
occupy a room or space.

(D) Permanent residents may have the right to use or
occupy different rooms in the same hotel without loss of the permanent
resident exemption.

(E) The permanent resident exemption applies to the
lowest number of rooms in a written notice, agreement, or contract for
a range of rooms plus the number of rooms that qualify for the perma-
nent resident exemption under subsection (b)(6)(A)(ii) of this section.
Figure: 34 TAC §3.161 (b)(6)(E)

(c) Exemption certificate.

(1) Any organization or individual claiming exemption
from the payment of hotel occupancy tax must furnish the hotel with a
signed exemption certificate.

(2) A hotel claiming exemption of its receipts from hotel
occupancy tax must provide proof that the receipts were exempt, either
through exemption certificates or other competent evidence.

(3) Exemption numbers or tax numbers do not exist for pur-
poses of the hotel occupancy tax.

(4) The exemption certificate must be substantially in the
form herein adopted by reference. Copies of the certificate are avail-
able for inspection at the office of the Texas Register or may be obtained
from the Comptroller of Public Accounts, P.O. Box 13528, Austin,
Texas 78711. Copies may also be requested by calling our toll-free
number 1-800-252-1385. In Austin, call 463-4600. (From a Telecom-
munication Device for the Deaf (TDD) only, call 1-800-248-4099 toll
free. In Austin the local TDD number is 463-4621.) Taxpayers may
download copies at www.window.state.tx.us.

(d) Exclusions.

(1) Dormitories and other housing facilities owned or
leased and operated by institutions of higher education as defined
in subsection (a)(2) and used to provide sleeping accommodations
for persons engaged in educational programs or activities at the
institutions are excluded from the definition of a hotel in Tax Code,
§156.001, and their rentals are not subject to tax. Hotels owned or
leased and operated by institutions of higher education, however, are
not excluded and their rentals are subject to tax.

(2) Private clubs as defined in subsection (a)(5) do not col-
lect tax on rentals of rooms to members. Tax is due, however, on the
rental of rooms to nonmembers.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,
2002.
TRD-200208396
Martin Cherry
Deputy General Counsel for Taxation
Comptroller of Public Accounts
Effective date: January 7, 2003
Proposal publication date: September 27, 2002
For further information, please call: (512) 475-0387

♦ ♦ ♦

PART 11. OFFICE OF THE FIRE
FIGHTERS’ PENSION COMMISSIONER
CHAPTER 301. RULES OF THE TEXAS
STATEWIDE EMERGENCY SERVICES
RETIREMENT FUND
34 TAC §301.3
The Office of the Fire Fighters’ Pension Commissioner (FFPC)
adopts an amendment to 34 Texas Administrative Code
§301.3(d)(10), concerning the Rules of the Texas Statewide
Emergency Services Personnel Retirement Fund, without
changes to the proposed text as published in the October 18,
2002, issue of the Texas Register (27 TexReg 9728) and will not
be republished.
The amendment is necessary because the FFPC is now with-
holding income taxes from pension checks. The amendment
specifies what payees must do in order to have federal income
taxes withheld from their pension checks.
No comments were received regarding adoption of the rule.
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The amendment is adopted under Texas Civil Statutes, Article
6243e.3, §21 which provides the Board of Trustees with the au-
thority to establish rules necessary for the administration of the
pension fund.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 19,
2002.
TRD-200208422
Morris E. Sandefer
Commissioner
Office of the Fire Fighters’ Pension Commissioner
Effective date: January 8, 2003
Proposal publication date: October 18, 2002
For further information, please call: (512) 936-3372

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 20. TEXAS WORKFORCE
COMMISSION
CHAPTER 835. SELF-SUFFICIENCY FUND
The Texas Workforce Commission (Commission) adopts
the repeal of Chapter 835, Subchapter A, General Provi-
sions Regarding the Self-Sufficiency Fund, §§835.1-835.4;
Subchapter B, Project Administration, §§835.11-835.15;
Subchapter C, Project Administration After Award of Contract,
§§835.31-835.33; and new Chapter 835, Subchapter A, General
Provisions Regarding the Self-Sufficiency Fund, §§835.1-835.4;
Subchapter B, Project Administration, §§835.11-835.14; and
Subchapter C, Project Administration after Award of Contract,
§§835.31-835.34, without changes as published in the Septem-
ber 13, 2002 issue of the Texas Register (27 TexReg 8749).
The text will not be republished. New §835.15 is adopted with
changes and is being republished.
The purpose of the adopted rules is to interpret and administer
Texas Labor Code, Chapter 309, relating to the operation of the
Self-Sufficiency Fund.
Part of the Commission’s innovative system of workforce training
and services throughout the State of Texas is the Self-Sufficiency
Fund. One of the primary goals of the Commission is to meet the
needs of Texas employers for the development of a highly skilled
and productive workforce. As a part of this goal, the Commis-
sion strives to prepare, place and retain individuals in employ-
ment, and meet the needs of workers of this state for education
and skills. More specifically, the Commission is directed to as-
sist individuals in making the transition into the workforce from
public assistance; thus, it is a goal for the Commission that all
participants entering a customized job training project under the
Self-Sufficiency Fund successfully complete the project and be
self-sufficient. The 75th Legislature directed the Commission to
develop a self-sufficiency program to work with employers and
education organizations to provide customized job training for
targeted employment of adult Temporary Assistance for Needy
Families (TANF) recipients as a strategy to increase long-term

success in retention of employment by those individuals. Fur-
thermore, based on the passage of the Personal Responsibility
and Work Opportunity Reconciliation Act (PRWORA) enacted
in 1996 and federal regulations issued by the Administration for
Children and Families (ACF), the Commission continues its in-
tent to make the Self-Sufficiency Fund available to people who
are at risk of becoming dependent on public assistance. While
eligibility for Self-Sufficiency Fund services is open to adult TANF
recipients as well as individuals who are at risk of becoming de-
pendent on public assistance, the first priority of the Self-Suffi-
ciency Fund is to assist current adult TANF recipients in obtain-
ing the education and skills necessary to enter employment and
become independent of public assistance.
As a workforce training tool, the goal of the Self-Sufficiency Fund
is to help these adults obtain the education and skills necessary
to enter employment and become independent of public assis-
tance by providing customized job training for specific employ-
ers. Furthermore, the Commission intends that the Self-Suffi-
ciency Fund should be available to help low income families with
children avoid the risk of becoming dependent on public assis-
tance, as well as assist in making the transition from public as-
sistance into the workforce. Teaming the business community
with education organizations to fund customized job training for
adult TANF recipients and other adults at risk of becoming de-
pendent on public assistance, this fund successfully merges em-
ployer needs and local job training opportunities into a winning
formula for putting people to work and expanding the local work-
force and economic base.
As an opportunity to expand a local workforce and economic
base, and as a source of workforce development funds provided
to a local workforce development area, the Commission encour-
ages employers and education organizations to collaborate with
the Local Workforce Development Boards (the Boards) when
creating Self-Sufficiency Fund proposals. Though the Boards
are the architects of local workforce development policy, the
Boards also have invaluable economic development expertise
and resources beneficial to creating a proposal or implementing
customized job training. Furthermore, with priority given to pro-
posals containing evidence of established referral procedures
and agreements and the Boards and their contractors being
a core source of referrals for Self-Sufficiency Fund training,
strengthening the relationship with the Boards quickly connects
adult TANF recipients and other adults at risk of becoming de-
pendent on public assistance with needed education and skills,
prompting transition into workforce and attaining self-sufficiency.
The new rules incorporate substantially all of the requirements
currently contained in Chapter 835, which is concurrently
adopted for repeal. However, because of the extensive nature of
the changes, the Commission proposes the repeal of the current
rules and proposes new rules. The new rules describe the op-
eration of the Self-Sufficiency Fund. The new rules are updated
to reflect current workforce development philosophy and policy,
strengthen accountability of the grant recipients, encourage
collaboration with the Boards, enhance administrative efficiency
of the fund, and provide clarity throughout Chapter 835. Some
of the nonsubstantive changes include minor typographical edits
and changes in terminology in line with the definitions set out
in Chapter 800 distinguishing Commission from Agency. The
purpose and goal of the Self-Sufficiency Fund is to aid in the
transition of adult TANF recipients and other adults at risk of be-
coming dependent on public assistance to the workforce through
the development of customized job training plans and necessary
support services. The fund will provide customized job training
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for adult TANF recipients through projects throughout the state
to assist the Boards in meeting contracted Choices performance
measures. The rules describe the procedure to be used in
making an application for a Self-Sufficiency Fund award, in
evaluating the proposals submitted, enumerate responsibilities
of a grant recipient, and list requirements that a grant recipient
must be meet in order to obtain payment on a Self-Sufficiency
Fund contract. A document reflecting the new rules may be
viewed at www.twc.state.tx.us/twcinfo/rules/prorules.html, or
requested by contacting Kathy Turney at (512) 936-9256, faxing
(512) 463-2672, e-mailing Kathy.Turney@twc.state.tx.us, or
writing to the Texas Workforce Commission, 101 East 15th
Street, Room 526-T, Austin, Texas, 78778-0001.
Subchapter A contains §§835.1-835.4 and sets out the general
provisions relating to the purpose and goal, definitions, uses of
the fund, and waivers.
Specifically, the purposes of the sections contained in Subchap-
ter A are as follows.
Section 835.1 sets out the scope and purpose of the Self-Suffi-
ciency Fund. Changes from the repealed rules clarify that adult
TANF recipients are targeted for customized job training. The re-
mainder of Chapter 835 is edited to reflect this clarification. The
statutory cites are updated to reflect changes made in prior leg-
islative sessions.
Section 835.2 sets out the definitions. Some of the definitions,
such as customized job training project, private partner, and
training provider, are edited for clarity within the rule and to
enhance administrative efficiency of the fund. Clarifications
of these definitions are reflected throughout the remainder of
the chapter where applicable. The term "Director" is simplified
to allow the reader to understand clearly when the Executive
Director’s duties can be delegated and not delegated to a
designee, and this clarification is reflected throughout the
remainder of the chapter where applicable. The definition of
individual at risk of becoming dependent on public assistance is
expanded to include individuals referred to a Board contractor by
the Texas Department of Human Services to attend a Workforce
Orientation for Applicants session, which is a TANF eligibility
requirement. Individuals referred to the Workforce Orientation
are not yet TANF recipients, but are considered individuals
at risk of becoming dependent on public assistance because
the individuals are seeking TANF benefits. Statutory cites are
updated to reflect changes made in prior legislative sessions.
A definition for state extension service is added and the Texas
Engineering Extension Service (TEEX) is properly defined to
accurately reflect the statute, and the remainder of Chapter
835 is edited to distinguish between TEEX and state extension
service where applicable.
Section 835.3 sets out uses of the Self-Sufficiency Fund.
Changes made provide clarity to the rule, enhance administra-
tive efficiency of the fund, and strengthen the goal of the fund
by adding language addressing intent to expand the workforce.
Section 835.4 sets out waivers. Edits are made for clarity of the
rule.
Subchapter B contains §§835.11-835.15 and sets out the provi-
sions relating to program administration.
Section 835.11 sets out the project objectives. Edits clarify that
adult TANF recipients are targeted for customized job training
through projects throughout the state to assist the Boards in

meeting contracted Choices performance measures. Further-
more, some of the objectives from the repealed rules are merged
together into one objective for clarity and to streamline the ob-
jectives, and new objectives are added to update the rules to re-
flect current workforce development philosophy and policy, such
as consideration of Texas’ employer needs for customized job
training. One of the new objectives addresses the development
of projects that will create jobs in local workforce development
areas through the collaboration with the Boards. As the Com-
mission’s partners in workforce training and service delivery, the
Boards are the architect of local workforce development policy
and have the essential expertise and resources to address lo-
cal economic development issues. The Commission believes
that Board involvement is essential to the success of Self-Suffi-
ciency Fund training because the Boards and their contractors
are the central point of referrals of potential adult TANF recipients
to be served, assist employers in meeting their needs, or other
local reasons. Another new objective addresses collaboration
with Board contractors, one-stop centers, or other entities to es-
tablish referrals of eligible trainees, which is added to emphasize
the relationship between eligible referrals to training and over-
all success of a training project. Other objectives added are as
follows: training that will lead to employment benefits, including
medical insurance; ensure job retention by providing retraining in
response to new or changing technology; develop projects that
include contributions from other sources; training that results in
enhanced worker skills and positive economic impact for the lo-
cal community; and ensure expansion of the state’s capacity to
respond to workforce training needs. Edits made to this section
will also enhance the administrative efficiency of the fund.
Section 835.12 sets out the grant administration. Edits bring the
rule in line with definitions set out in Chapter 800 that distinguish
Agency and Commission. Other edits are made for clarity of the
rules under Chapter 835.
Section 835.13 sets out the limitations on awards. Edits bring the
rule in line with definitions set out in Chapter 800 that distinguish
between Agency and Commission. A new provision increases
the cap on administrative costs to 15% for training projects that
involve more than a single employer. The edits reflect an update
if workforce development philosophy and policy and enhance the
administrative efficiency of the fund.
Section 835.14 sets out the procedures for requesting Self-Suffi-
ciency Funding. Subsection (a) is edited to clarify that Boards in
the applicable local workforce development area must have the
opportunity to review and provide comments about a proposal,
and that any review and comment obtained by the private partner
and education organizations would be part of the proposal sub-
mission to the Agency. Subsection (a) is clarified to reflect that
the private partner, education organization and, if applicable, any
other training provider present the joint proposal to the Agency.
The Self-Sufficiency Fund is a vital source of customized job
training funds, and because the Boards are the architects of lo-
cal workforce development policy, the Boards should have the
opportunity to be informed about and respond to any workforce
training that might come into a local workforce development area.
As an essential resource on local workforce development policy,
collaborating with the Boards will bring employers and education
organizations closer to achieving intended training goals. Under
the new subsection (b), the proposal must contain evidence of
established referral procedures or agreements with Board con-
tractors, one-stop centers, or other entities for referral of eligi-
ble trainees. The purpose of this requirement reassures the
Commission that the education organization, private partner and
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training provider have secured a means to obtain referrals of el-
igible trainees for the proposed training project, which could en-
hance the success of the training project. Other changes made
to Section 835.14 clarify the rules, strengthen the employer’s and
education organization’s commitment to recruit eligible trainees,
describe measurable training objectives and outcomes, address
equal opportunity employment policy, outline the respective roles
and responsibilities of employers and education organizations
under a signed agreement, and overall enhance the administra-
tive efficiency of the fund.
Section 835.15 sets out the procedures for proposal evaluation.
Edits clarify the rules, bring the rules in line with Chapter 800 defi-
nitions distinguishing Agency and Commission, and enhance the
administrative efficiency of the fund. An added subsection estab-
lishes the notification of Boards when the Agency is evaluating
a proposal in order to keep the Boards informed about potential
workforce activities in a local workforce development area. Sub-
section (d) is adopted with a technical change that removes "on
behalf of the Agency" because this phrase is superfluous.
Subchapter C contains §§835.31-835.36 and sets out the provi-
sions relating to program administration after an award of a train-
ing contract.
Section 835.31 sets out the grant recipient responsibilities. The
adopted new subsection (a) requires a grant recipient administer
the contract and submit financial and performance reports to the
Agency on a quarterly basis based on the commencement date
of the contract. Other changes are made to clarify the rules.
Two new subsections strengthen the contractual obligations of
the grant recipient, bring the rule up to date with current contract
monitoring procedures, require the grant recipient to submit all
reports in electronic format unless otherwise approved, and over-
all enhance the administrative efficiency of the fund.
Section 835.32 sets out the provisions for contract completion
reports. Edits provide clarity to the rule, bring the terminology
in line with definitions set out in Chapter 800, and enhance the
administrative efficiency of the fund. The time frame to submit
final reports is reduced from 90 days to 60 days following the
end of the contract period to accelerate the closeout process.
Edits in Subsection (5) addressing payroll records and reports
provide the grant recipient greater flexibility with regard to ob-
taining trainee wage information from the employer participating
in the customized job training.
Section 835.33 sets out the contract payment provisions. The
provisions are edited to provide clarity on how the final payment
will be completed, specifying that final payment of the awarded
funds will be withheld for 60 days after the completion of cus-
tomized job training and after receipt by the Agency of verifica-
tion that trainees are employed in jobs leading to self-sufficiency.
This subsection also states that the Executive Director may allow
an attrition rate of 15% based on the total number of trainees as
outlined in the contract. The changes enhance the administra-
tive efficiency of the fund.
Section 835.34 is a new section that details when the Agency will
send a Board notification of Self-Sufficiency grants awarded in
the Board’s local workforce development area. The rule is added
to update the rule to reflect current workforce development phi-
losophy and policy with regard to the role of the Boards. The new
rule will also enhance administrative efficiency of the funds, and
allow the Boards to be informed about training funding invested
by the Commission in a local workforce development area.

Comments were received from the North Central Texas Work-
force Development Board and from the Texas Health and Human
Services Commission.
The comment summaries and responses are as follows.
Comment: One commenter was thankful for the opportunity to
review the rules, but had no comments.
Response: The Commission is appreciative of the comments.
Comment: One commenter stated that the proposed rule
changes have come a long way to integrate the Self-Sufficiency
Fund program into the local workforce networks, though the
commenter emphasized the need to solidify how communication
and collaboration between employers, education organizations,
and the Boards will take place.
Response: The Commission is appreciative of the comments
recognizing the Commission’s integration of the Self-Sufficiency
Fund program into the local workforce network. The Commis-
sion agrees that more collaboration and coordination with the
Boards is essential, and encourages employers, education or-
ganizations, and the Boards to coordinate with one another in
forging relationships to address local workforce and economic
development goals and needs. The Commission disagrees with
imposing requirements in the rules to force these local partners
into working relationships, rather the local partners should foster
productive relationships as part of their goal in meeting the work-
force and economic development needs of the workforce area.
Comment: Regarding §835.11(3), one commenter felt that the
Self-Sufficiency Fund program should be devolved to the Boards
because of the Boards’ infrastructure and ability to serve Choices
clients; its strong ties between local workforce centers and em-
ployers; and its daily relationship with the local population.
Response: The Commission recognizes the need for the Boards
to have visibility and flexibility regarding their role in planning
and implementing economic and workforce development policy
in a local workforce area, and the rules succeed in closer align-
ing the Boards, employers, and education organizations regard-
ing Self-Sufficiency Fund training. However, the Commission
disagrees with the commenter’s suggestion of transitioning the
Self-Sufficiency Fund program to the Boards at this time. There
are unique opportunities that present themselves at the State
level or at companies with locations in more than one workforce
area, and the Commission does not want to limit its flexibility in
responding to requests from those entities for training funds. In
addition, the Commission has taken steps this year through the
Workforce Investment Act (WIA) alternative funding mechanism
to ensure that Boards have flexible funding to be used for em-
ployer’s emergent needs and customized training projects. The
Commission has also requested relief via a WIA waiver from
the Department of Labor on the amount of matching fund re-
quired of employers for WIA customized training projects that
are funded with an individual Board’s own allocation. The Com-
mission does, however, believe a stronger relationship between
applicants for Self-Sufficiency Fund grants and the Boards is crit-
ical to the success of these projects. The new rules seek closer
alignment of all the interested parties.
Comment: Regarding §835.11(4) and §835.11(5), one com-
menter felt that the word "collaboration" should be defined in
these two program objectives. The commenter believed that if
left undefined, the current practice of requesting a support letter
from the Board after the project has been written will remain in
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place and does little to further the objectives of assisting Boards
in meeting Choices participation rates.
Response: The Commission disagrees with the commenter’s
suggestion of defining collaboration as used in §835.11(4) and
§835.11(5). Under §835.14, potential grant recipients are re-
quired to obtain review and comment from the Board before the
proposal is sent to the Agency. The Commission strongly urges
early collaboration of employers, education organizations and
the Boards in the design and planning of training projects, and
expects these local partners to forge relationships as part of their
goal in meeting the workforce and economic development needs
of the workforce area. The Commission disagrees with the com-
menter in imposing requirements under rule to force local part-
ners to collaborate.
Comment: Regarding §835.13(4), one commenter felt that all
program projects should operate at a 10% administrative cost
cap rather than allowing multiple employer projects to have a
15% administrative cost cap. The commenter felt that a 10%
administrative cost cap is sufficient for projects done in concert
with the Board. The commenter also felt that the Commission
could waive the rules if administrative costs were greater than
10%.
Response: Although the Commission agrees with the com-
menter that single employer grants should be capped at 10%,
it disagrees with the commenter’s suggestion that all grants
should be capped at 10%. The 15% administrative cost cap
encourages employers to team together or join a business
consortium that in turn could train more employees per capita
and address more skills at an overall less administrative cost
per student. It also encourages employers to communicate
and work together to identify needed skills for a workforce
area. Furthermore, the increased cap for multiple employer or
consortium grants drives potential grant recipients to pursue
such collaborations and gives the Commission the flexibility to
appropriately fund the administrative costs of the grant recip-
ient. Because the rule merely sets a discretionary maximum
limitation on administrative costs, the Commission may also, at
its discretion, set administrative costs below the cap in the rule.
Comment: Regarding §835.14(c)(3), one commenter felt that
training under a Self-Sufficiency Fund grant should focus on oc-
cupations that facilitate the growth of industry and foster the eco-
nomic growth of the region, but believed the training should only
focus on targeted occupations set by the Boards to ensure new
hires and current workers self-sufficient wages that include ben-
efits.
Response: The Commission recognizes the commenter’s sug-
gestion that training projects should lead to the greatest eco-
nomic benefit to the public in the form of enhanced worker skills
and positive economic impact, which in turn facilitates growth of
industry and fosters economic growth of a region. This objective
is currently a part of the Self-Sufficiency Fund program objec-
tives listed under §835.11. However, the Commission disagrees
with the commenter’s suggestion that training projects should be
limited exclusively to training for jobs that lead to employment in
a targeted occupation listed by the Board. The rule gives the
Commission the flexibility to assist and encourage employers to
participate in employment initiatives, such as those promoted by
the U.S. Department of Labor and the Governor’s Office, which
may not involve targeted occupations. The Commission also re-
tains flexibility in choosing training projects that will best serve
Choices clients and employers. However, in working with its lo-
cal partners, the Board is free to support or not support proposals

based on whether proposals address the local workforce devel-
opment goals or needs.
Comment: Regarding §835.15, one commenter stated that ad-
ditional language should be added under this rule to include
a statement in the application describing collaboration with the
Board.
Response: The Commission disagrees with commenter’s sug-
gestion of requiring potential grant recipients to describe Board
collaboration in the grant application. Under the rules, poten-
tial grant recipients are required to obtain review and comment
from the Board before the proposal is sent to the Agency, and
if the Board provides written comments, such comments should
be included in the application. The Commission strongly urges
early collaboration of employers, education organizations and
the Boards in the design and planning of a training project. The
Commission disagrees with imposing requirements under rule
to force local partners into working relationships. The local part-
ners must foster productive relationships as part of their goal in
meeting local workforce and economic development goals and
needs.
Comment: Regarding §835.32, one commenter suggested that
grant recipients provide to the Board copies of reports that are
to be provided to the Agency.
Response: The employers, educational organizations, and the
Board must foster productive relationships as part of their goal
in meeting local workforce and economic development goals and
needs, and the Commission expects these local partners to com-
municate with each other about the progress of Self-Sufficiency
Fund training. However, the Commission disagrees with the
commenter’s suggestion of providing the Board copies of reports
the grant recipient is required to provide to the Agency. Self-Suf-
ficiency Fund grant contracts are between grant recipients and
the Agency, and because the Board is not a party to the con-
tract, the Commission is concerned about confidential informa-
tion contained in the reports that is required to remain confiden-
tial based on federal and state laws. However, in an effort to
keep the Board apprised of Self-Sufficiency Fund training, the
Commission may make a progress report available to the Board
at the Board’s request.
SUBCHAPTER A. GENERAL PROVISIONS
REGARDING THE SELF-SUFFICIENCY FUND
40 TAC §§835.1 - 835.4
The rules are repealed under Texas Labor Code §301.061 and
§302.002, which provide the Texas Workforce Commission with
the authority to adopt, amend, or repeal such rules as it deems
necessary for the effective administration of Agency services and
activities.
The repeal affects Texas Labor Code, Titles 4 as well as Texas
Government Code, Chapter 2308.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,
2002.
TRD-200208390
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John Moore
Assistant General Counsel
Texas Workforce Commission
Effective date: January 7, 2003
Proposal publication date: September 13, 2002
For further information, please call: (512) 463-2573

♦ ♦ ♦
40 TAC §§835.1 - 835.4
The new rules are adopted under Texas Labor Code §301.061
and §302.002, which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The rules affect Texas Labor Code, Titles 4 as well as Texas
Government Code, Chapter 2308.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,
2002.
TRD-200208395
John Moore
Assistant General Counsel
Texas Workforce Commission
Effective date: January 7, 2003
Proposal publication date: September 13, 2002
For further information, please call: (512) 463-2573

♦ ♦ ♦
SUBCHAPTER B. PROJECT ADMINISTRA-
TION
40 TAC §§835.11 - 835.15
The rules are repealed under Texas Labor Code §301.061 and
§302.002, which provide the Texas Workforce Commission with
the authority to adopt, amend, or repeal such rules as it deems
necessary for the effective administration of Agency services and
activities.
The repeal affects Texas Labor Code, Titles 4 as well as Texas
Government Code, Chapter 2308.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,
2002.
TRD-200208391
John Moore
Assistant General Counsel
Texas Workforce Commission
Effective date: January 7, 2003
Proposal publication date: September 13, 2002
For further information, please call: (512) 463-2573

♦ ♦ ♦

40 TAC §§835.11 - 835.15
The new rules are adopted under Texas Labor Code §301.061
and §302.002, which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The rules affect Texas Labor Code, Titles 4 as well as Texas
Government Code, Chapter 2308.
§835.15. Procedure for Evaluation.

(a) The Director’s, or his or her designee’s, evaluation of each
proposal shall include consideration of the:

(1) information contained in the written proposal;

(2) project objectives and outcome measures as referenced
in §835.11 of this subchapter;

(3) prior experience and performance in the provision of
direct training and education by the entity providing training and edu-
cation services; and

(4) verification of good standing for any required certifica-
tion, license, or registration for training providers.

(b) Priority shall be given to proposals which utilize all avail-
able resources, including private contributions as well as local, state
and federal funds.

(c) The Agency will notify the Board in the applicable local
workforce development area(s) when the Agency is evaluating a pro-
posal so as to inform the Board of potential workforce activities in the
workforce area(s).

(d) If the Agency determines that a proposal is appropriate for
funding through the Self-Sufficiency Fund and funding is available, the
Director, or his or her designee, may enter into a contract with the grant
recipient.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,
2002.
TRD-200208392
John Moore
Assistant General Counsel
Texas Workforce Commission
Effective date: January 7, 2003
Proposal publication date: September 13, 2002
For further information, please call: (512) 463-2573

♦ ♦ ♦
SUBCHAPTER C. PROJECT ADMINISTRA-
TION AFTER AWARD OF CONTRACT
40 TAC §§835.31 - 835.33
The rules are repealed under Texas Labor Code §301.061 and
§302.002, which provide the Texas Workforce Commission with
the authority to adopt, amend, or repeal such rules as it deems
necessary for the effective administration of Agency services and
activities.
The repeal affects Texas Labor Code, Titles 4 as well as Texas
Government Code, Chapter 2308.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,
2002.
TRD-200208393
John Moore
Assistant General Counsel
Texas Workforce Commission
Effective date: January 7, 2003
Proposal publication date: September 13, 2002
For further information, please call: (512) 463-2573

♦ ♦ ♦
40 TAC §§835.31 - 835.34
The new rules are adopted under Texas Labor Code §301.061
and §302.002, which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The rules affect Texas Labor Code, Titles 4 as well as Texas
Government Code, Chapter 2308.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,
2002.
TRD-200208394
John Moore
Assistant General Counsel
Texas Workforce Commission
Effective date: January 7, 2003
Proposal publication date: September 13, 2002
For further information, please call: (512) 463-2573

♦ ♦ ♦
TITLE 43. TRANSPORTATION
PART 1. TEXAS DEPARTMENT OF
TRANSPORTATION
CHAPTER 2. ENVIRONMENTAL POLICY
SUBCHAPTER C. ENVIRONMENTAL
REVIEW AND PUBLIC INVOLVEMENT FOR
TRANSPORTATION PROJECTS
43 TAC §§2.40, 2.41, 2.43
The Texas Department of Transportation (department) adopts
amendments to §§2.40, 2.41, and 2.43, concerning environ-
mental review and public involvement for transportation projects.
Sections 2.40, 2.41, and 2.43 are adopted without changes
to the proposed text as published in the October 11, 2002,
issue of the Texas Register (27 TexReg 9552) and will not be
republished.
EXPLANATION OF ADOPTED AMENDMENTS

Transportation Code, §201.604, provides that the Texas Trans-
portation Commission (commission) shall prescribe rules provid-
ing for the environmental review of transportation projects that
are not governed by the National Environmental Policy Act, 42
USC §4321 et seq. The commission has therefore previously
adopted §§2.40-2.51 to specify the process for environmental
review of transportation projects.
Sections 2.40, 2.41, and 2.43 are amended to provide that this
subchapter also applies to the environmental review of turnpike
projects. Transportation Code, §361.103, requires the Texas
Turnpike Authority Division (TTA) of the department to provide
by rule for the environmental review of turnpike projects. Senate
Bill 342, 77th Legislature, 2001, abolished the Board of Directors
(board) of TTA. This abolishment allows for the more complete
consolidation of TTA with the department. The board had pre-
viously adopted rules governing the award of contracts for the
construction and maintenance of turnpike projects (Chapter 52,
Subchapter A). The Chapter 52 rules are similar to the depart-
ment’s rules. By separate rulemaking action, the department is
adopting the repeal of the TTA Chapter 52 rules.
Section 2.40 is amended to update the citation to the com-
mission’s authority to prescribe rules for non-tolled highway
improvement projects and to add a citation to the commission’s
authority to prescribe rules for tolled highway improvement
projects.
Section 2.41(11) is amended to add TTA to the definition of a
district. This will place tolled state highway improvement projects
on the same footing as non-tolled state highway improvement
projects.
Section 2.41(17) is amended to update the citation to the com-
mission’s general authority to undertake highway construction
projects for non-tolled highways and to add a citation to the com-
mission’s authority to undertake highway construction projects
for tolled highways.
Section 2.43(c)(3) is amended to add subparagraphs (K) and (L)
to the list of actions that are considered to be eligible from cat-
egorical exclusions in most instances. These items were previ-
ously incorporated in §52.5(c) as paragraphs (8) and (9). Their
inclusion in Chapter 2 will ensure that turnpike projects continue
to be evaluated in the same way as they have been evaluated
previously.
COMMENTS
No comments were received on the proposed amendments.
STATUTORY AUTHORITY
The amendments are adopted under Transportation Code,
§201.101, which provides the commission with the authority to
establish rules for the conduct of the work of the department,
and Transportation Code, §361.042, which requires the com-
mission to adopt rules for the regulation of its affairs and the
conduct of its business under Transportation Code, Chapter
361.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208432
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Richard D. Monroe
General Counsel
Texas Department of Transportation
Effective date: January 9, 2003
Proposal publication date: October 11, 2002
For further information, please call: (512) 463-8630

♦ ♦ ♦
CHAPTER 9. CONTRACT MANAGEMENT
SUBCHAPTER C. CONTRACTING FOR
ARCHITECTURAL, ENGINEERING, AND
SURVEYING SERVICES
43 TAC §§9.30, 9.31, 9.33, 9.34, 9.37 - 9.39, 9.41, 9.43
The Texas Department of Transportation (department) adopts
amendments to §§9.30, 9.31, 9.33, 9.34, 9.37-9.39, 9.41, and
9.43, concerning contracting for architectural, engineering, and
surveying services. The sections are adopted without changes
to the proposed text as published in the October 11, 2002, issue
of the Texas Register (27 TexReg 9554) and will not be repub-
lished.
EXPLANATION OF ADOPTED AMENDMENTS
Senate Bill 342, 77th Legislature, 2001, abolished the Board of
Directors (board) of the Texas Turnpike Authority Division (TTA)
of the department. Senate Bill 342 further provided that rules of
the board would continue in effect as rules of the Texas Trans-
portation Commission (commission).
The commission promulgates rules governing the operations of
the department, codified in Title 43, Part 1 (Chapters 1-31). The
board was responsible for promulgating rules governing the op-
erations of TTA, codified in Title 43, Part 2 (Chapters 50-54).
With the abolition of the board, the commission is responsible
for promulgating rules governing TTA operations.
The board previously adopted §§53.20-53.30, prescribing the
policies and procedures governing TTA contracting for architec-
tural and engineering services. With the abolition of the board,
these rules are no longer needed because the department has
rules, found at §§9.30-9.43, that govern department contract-
ing for architectural, engineering, and surveying services. The
Chapter 9 rules and the Chapter 53 rules are similar in most re-
spects. Section 9.30 is amended to provide that §§9.30-9.43 ap-
ply to contracts for architectural, engineering, and surveying ser-
vices related to TTA turnpike projects. Additional amendments
have also been made to apply specific rule provisions to TTA
turnpike projects. By separate action, §§53.20-53.30 are being
repealed.
The amendments are also needed to streamline procedures for
selection, negotiation, management, and evaluation of contracts
with architects, engineers, and surveyors, to provide the depart-
ment more flexibility with respect to negotiating contracts with
selected providers, to ensure the department complies with ap-
plicable state law requiring consideration of the competence and
qualifications of providers of architectural, engineering, and sur-
veying services, and to recognize that licensed state land sur-
veyors may provide surveying services to the department under
applicable law.
Section 9.30 is amended to add a citation to the department’s
authority to contract for architectural, engineering, and survey-
ing services related to turnpike projects. This section is also

amended to improve grammar and to distinguish between reg-
istered professional land surveyors and licensed state land sur-
veyors, either of which may provide surveying services to the
department under applicable law.
Section 9.31 is amended to add a definition for licensed state
land surveyor.
Section 9.33 is amended to provide that the director of the De-
sign Division, rather than the chair of the Consultants Review
Committee (CRC) or designee may approve exceptions to min-
imum and maximum page requirements for letters of interest.
The department has designated the director of the Design Di-
vision as the chair of the CRC. The amendment clarifies who
has been designated to make this decision. Section 9.33 is also
amended to provide that the prime provider’s project manager
may not be replaced during the selection and award process
by anyone other than another person proposed for the prime
provider’s team. The director of the Design Division must ap-
prove the proposed replacement project manager. Limiting who
may be designated as the prime provider’s project manager en-
sures that the department complies with applicable state law
requiring consideration of the competence and qualifications of
providers of architectural, engineering, and surveying services.
The amendment also provides the department more flexibility in
the selection process by not requiring the disqualification of qual-
ified providers. This section is also amended to distinguish be-
tween registered professional land surveyors and licensed state
land surveyors, either of which may provide surveying services
to the department under applicable law.
Section 9.34 is amended to provide that the director of the De-
sign Division, rather than the chair of the Consultants Review
Committee (CRC) or designeemay approve additional criteria for
evaluating interested providers. The amendment clarifies who
has been designated to make this decision.
Section 9.37 is amended to provide that the director of the De-
sign Division, rather than the chair of the Consultants Review
Committee (CRC) or designee, may approve discretionary ex-
tensions of the period of time in which contracts must be negoti-
ated with selected providers and increases the length of such
extensions, and provides that the director of the Design Divi-
sion may approve unique negotiating schedules for multiple con-
tract selections. Section 9.37 is also amended to authorize the
executive director of the department or designee to grant addi-
tional extensions if the managing officer submits sufficient justi-
fication establishing that additional time to conduct negotiations
is necessary due to the uniqueness or complexity of the project
scope of services. These amendments clarify who has been
designated tomake these decisions, and provide the department
with the flexibility to complete negotiations on contracts related
to projects with a unique or complex scope, such as turnpike
projects of a scale greater than that found in the typical tradi-
tional department project.
Section 9.38 is amended to provide that the director of the De-
sign Division, rather than the chair of the Consultants Review
Committee (CRC) or designee may approve exceptions to the
amount of work that can be provided by a subprovider. The
amendments clarify who has been designated to make this de-
cision.
Section 9.39 is amended to apply limitations on the amount of
contract work authorizations in indefinite delivery contracts to
contracts related to TTA turnpike projects.
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Section 9.41 is amended to distinguish between registered pro-
fessional land surveyors and licensed state land surveyors in
obtaining precertification, either of which may provide surveying
services to the department under applicable law.
Section 9.43 is amended to provide that in order to be precerti-
fied in Category 15.5.1, relating to state land surveying, the firm
must employ one licensed state land surveyor, rather than a reg-
istered professional land surveyor. Applicable state law requires
a licensed state land surveyor to perform these services.
COMMENTS
No comments were received on the proposed amendments.
STATUTORY AUTHORITY
The amendments are adopted under Transportation Code,
§201.101, which provides the commission with the authority to
establish rules for the conduct of the work of the department,
and Transportation Code, §361.042, which requires the com-
mission to adopt rules for the regulation of its affairs and the
conduct of its business under Transportation Code, Chapter
361.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208433
Richard D. Monroe
General Counsel
Texas Department of Transportation
Effective date: January 9, 2003
Proposal publication date: October 11, 2002
For further information, please call: (512) 463-8630

♦ ♦ ♦
CHAPTER 25. TRAFFIC OPERATIONS
SUBCHAPTER A. GENERAL
43 TAC §25.1
The Texas Department of Transportation (department) adopts
amendments to §25.1, concerning the Texas Manual on Uni-
form Traffic Control Devices (Texas MUTCD). Section 25.1 is
adopted with changes to the proposed text as published in the
October 11, 2002, issue of the Texas Register (27 TexReg 9559).
The adopted changes relate only to the Texas MUTCD which is
adopted by reference.
EXPLANATION OF ADOPTED AMENDMENTS
The Texas MUTCD is amended periodically to maintain substan-
tial conformance with the federal MUTCD to allow use of a single
manual for both state-funded and federal-aid highway projects.
These amendments incorporate the latest requirements of the
federal MUTCD into the Texas MUTCD.
The federal MUTCD defines the standards used by road man-
agers nationwide to install and maintain traffic control devices
on all streets and highways. The federal MUTCD is published
by the Federal Highway Administration (FHWA) under Title 23,
Code of Federal Regulations, Part 655, Subpart F.

FHWA has recently completed a major revision and reformat of
the federal MUTCD. All states are required to adopt the provi-
sions of this new federal manual by January 17, 2003.
COMMENTS
The department received several comments on the proposed re-
visions to the Texas MUTCD that was proposed for adoption by
reference and filed with the Texas Register Division of the Sec-
retary of State. All comments concern various sections, tables,
and charts of the manual.
Comment: Regarding Table 4C-1, one commenter noted that the
volumes for the minor street approach are equal to the volumes
for the major street approach. The commenter asked if these vol-
umes shouldn’t be less than those for the major street approach
volumes.
Response: The department agrees that the minor street ap-
proach volumes are incorrect. Table 4C-1 has been corrected.
Comment: One commenter noted that the proposed revision
does not contain a section of the previous Texas MUTCD, Ap-
pendix A. The commenter stated that he found this to be one of
the most useful sections of the manual because almost all the
signs could be found quickly with the designations and sizes.
Response: Shortly after the adoption of the new Texas MUTCD,
the department will publish an online version of the Standard
Highways Signs of Texas publication. This online version will
have a section very similar to what was previously in the Texas
MUTCD, Appendix A.
Comment: One commenter noted that he was unable to locate
the "Caution - Cross Traffic Does Not Stop" sign although he has
seen it used at four-way intersections.
Response: The "Cross Traffic Does Not Stop" sign is the result of
a department research project to help warn drivers of a two-way
stop condition. The FHWA has adopted this concept in its Millen-
nium Edition MUTCD. The application of the "Cross Traffic Does
Not Stop" sign is described in Section 2B.04a (Regulatory Sign
Section) with designation R1-5. It is also described in Section
2C.27 (Warning Sign Section) with designation W4-4P.
Comment: One commenter noted that in Section 4C.04, the
word "lanes" is missing at the end of the sentence in paragraph
B of the Standard statement (page 4C-8).
Response: The department concurs and has made this correc-
tion.
Comment: Regarding Section 1A.08, Authority for Placement of
Traffic Control Devices, the commenter suggested that the fol-
lowing statement be listed as "support" rather than "standard"
as it does not contain any "shall" statements.
Legal authority for TxDOT and local units of government to erect
and maintain traffic control devices, requirement of obedience to
official traffic control devices, prohibition of the display of unau-
thorized signs, and prohibition of interference with official traffic
control devices are found in the "Texas Statutes- Transportation
Code Chapter 544 Traffic Signs, Signals and Markings."
Response: The department concurs with this correction. The
"Texas Statutes- Transportation Code Chapter 544 Traffic Signs,
Signals and Markings" is a reference source. This change has
been made since it does not modify the intent of Section 1A.08.
Comment: Regarding Section 2B.04a (R1-5), one commenter
noted that since there is also a W4-4P CROSS TRAFFIC DOES
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NOT STOP plaque using warning sign colors, it should be refer-
enced in this section by the addition of the following wording:
"Guidance
If a CROSS TRAFFIC DOES NOT STOP plaque is installed in
advance of a STOP sign, the W4-4P plaque should be used
rather than the R1-5 plaque (see Section 2C-27)."
Response: The department concurs with this comment. The
suggested wording has been added to Section 2C.27 as a "Guid-
ance" statement.
Comment: Regarding Section 2B.26, LEFT LANE FOR PASS-
ING ONLY Sign (R4-2a), one commenter suggested that the ex-
isting "guidance" wording makes it appear that this sign is always
needed. The following change was recommended:
"When used, the LEFT LANE FOR PASSING ONLY sign should
be erected just beyond the beginning of a multiple-lane pave-
ment, at selected locations on the median strip, and at other lo-
cations to the right of the pavement edge of a divided highway
where there is a tendency on the part of the motorist to drive in
the left most lane below the normal speed of traffic. The LEFT
LANE FOR PASSING ONLY sign should not be used on sec-
ondary roads, the approach to an interchange, or through an
interchange area."
Response: The department concurs with this comment. "When
used" has been added at the beginning of the "Guidance" state-
ment. This is consistent with other "Guidance" statements in the
Texas MUTCD.
Comment: Regarding Section 2C.19, DEAD END/NO OUT-
LET/ROAD ENDS Signs (W14-1, W14-2, W14-1T), the
commenter recommended adding the following wording:
"Guidance
A Distance Plaque (w16-2, W16-2A, W16-3, W16-3a) should be
used with a Road Ends (W14-1T) sign when the Road Ends sign
is installed upstream of the actual end of the roadway."
Response: The department disagrees with this comment and
declines to incorporate it into the revised Texas MUTCD. A
"Road Ends" sign is sufficient for a minimum requirement.
Section 2C.39, Use of Supplemental Plaques, states "a sup-
plemental plaque may be displayed with a warning sign when
engineering judgement indicates that road users require addi-
tional information beyond that contained in the main message
of the warning sign."
Comment: Regarding Section 2C.27, CROSS TRAFFIC DOES
NOT STOP Plaque (W4-4P), the commenter noted that since
there is also a R1-5 CROSS TRAFFIC DOES NOTSTOP Plaque
using regulatory sign colors, it should be referenced in this sec-
tion by modifying the "guidance" as follows:
"If the CROSS TRAFFIC DOES NOT STOP (W4-4P) plaque is
installed on the same post as the STOP sign, then a CROSS
TRAFFIC DOES NOT STOP (R1-5) plaque with a black legend
and border on a white background should be used (see Section
2B-04a)."
Response: The department concurs with this comment. The
suggested wording has been added to Section 2C.27.
Comment: Regarding Section 2C.41, Distance Plaques (W16-2,
W16-3a, W16-4, W7-3a), one commenter noted that the W16-2a
and W16-3 included in the FHWA MUTCD are not included in
the text of this section or in the sign examples shown. The

commenter stated that "The two signs referenced, W16-2 and
W16-3a, are labeled as 2 line and 1 line, respectively, in the text.
The sign examples show the 2 lineW16-2 with the distance listed
in feet and the 1 lineW16-3a with the distance listed in miles. It is
unclear whether it is also intended to permit the use of theW16-2
with the distance in miles and the W16-3a with the distance in
feet. If so, then the W16-2a 1 line plaque with the distance in
miles and theW16-3 2 line plaque with the distance in miles from
the FHWA MUTCD should also be listed in the text and shown
in the examples to indicate this intention. If it is intended that the
W16-2 always be a 2 line plaque with the distance in feet and the
W16-3a always be a 1 line plaque with the distance in miles, the
text should be modified to reflect this intention. For consistency,
it is recommended that the W16-2a and W16-3 plaques included
in the FHWA MUTCD also be included in the Texas MUTCD."
Response: The department disagrees with this comment. The
department believes the W16-2 and W16-3 plaques have better
legibility and a more balanced appearance than the other refer-
enced signs.
Comment: Regarding Section 2E.20.1, Exit Only Panels, one
commenter noted that all of the new text for the single lane exit,
two lane exit, one lane with option lane exit, and left lane exit
is included as a "standard." However, there are "guidance" and
"option" statements included in the text that should be separately
identified. There is also a statement in the left lane exit section
that includes the phrase "is intended for use." This should be
changed to either "shall" or "should" terminology to indicate the
intent. The commenter submitted various suggested phrases for
consideration.
Following is revised grouping to separately reflect the "shall,
should, and may" conditions and to eliminate possible ambiguity
of the intent of the "is intended for use" phrase:
A. Single Lane Exit
Standard:
Major guide signs for all lane drops at interchanges shall be
mounted overheard. The EXIT ONLY panel(s) shall be used on
the advance guide and exit direction signs for all interchange lane
drops at which the through route is carried on the mainline. One
and two mile advance guide signs, when used, shall contain the
distance message. EXIT ONLY panels shall have black legend
on a yellow reflectorized background.
The exit direction sign for all lane drops shall be of the format
shown on E11-1a. A standard up arrow (left or right side) shall
be used with the EXIT ONLY E11-1a panel at the exit direction
sign location.
The E11-1b panel shall be placed on either side of a white down
arrow. The E11-1c panel, when used on a nondiagrammatic
sign, shall be placed between the lower destinationmessage and
the white down arrow.
Guidance:
Advance guide signs for lane drops within one mile of the inter-
change should not contain the distance message.
The EXIT ONLY panel E11-1 should be used in all new signing
of lane drops on all advance guide signs for right-hand exits.
Option:
Whenever the dropped lane carries the through route, diagram-
matic signs may be used without the EXIT ONLY panel.
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EXIT ONLY messages of either E11-1b or E11-1c formats may
be used on existing signing to warn of a lane drop situation
ahead.
B. Two Lane Exit
Standard:
One and two mile advance guide signs, when used, shall con-
tain the distance message. Advance guide signs for lane drops
within one mile of the interchange should not contain the dis-
tance message. EXIT ONLY panels shall have black legend on
yellow reflectorized background.
The exit direction sign for a two lane EXIT ONLY lane drop con-
dition shall be of the format shown on E11-1f.
Guidance:
The EXIT ONLY panel E11.1f should be used in all new signing of
a two lane EXIT ONLY lane drop condition on all advance guide
signs.
A center to center distance of 13 feet should separate the arrows
within the panel.
C. One Lane with Option Lane Exit
Standard:
One and two mile advance guide signs, when used, shall contain
the distance message.
EXIT ONLY panels shall have black legend on a yellow reflector-
ized background.
The exit direction sign for a two lane exit with an option lane and
an EXIT ONLY lane drop condition shall be of the format shown
on E11-1e.
The white arrow (downward or upward sloping) shall be placed
to the left of panels E11-1d and E11.1e as necessary.
Guidance:
Advance guide signs for lane drops within one mile of the inter-
change should not contain the distance message.
The EXIT ONLY panel E11-1d should be used in all new signing
of a two lane exit with an option lane and an EXIT ONLY lane
drop condition on all advance guide signs.
A center to center distance of 13 feet should separate the white
arrow and the panel arrow.
D. Left Lane Exit
Standard:
The LEFT EXIT panel shall be used on guide signs to provide
advance information for "lefthand" exits. Left hand EXIT ONLY
conditions shall retain the signing principles as stated in other
sections. EXIT ONLY and LEFT EXIT panels shall not appear
on the same sign.
One and two mile advance guide signs, when used, shall contain
the distance message.
The LEFT EXIT panel shall consist of black letters on a yellow
reflective background.
All new signing for lefthand exits (except EXIT ONLY conditions)
shall have the LEFT EXIT panel E11-2a on advance guide and
exit direction signs. A standard up arrow shall be used with the
LEFT EXIT E11-2a at the exit direction sign location.

Guidance:
Signing for lefthand exits should be overhead. Advance guide
signs for lefthand exits within one mile of the interchange should
not contain the distance message.
When used for sequence signs and retrofitting existing guide
signs, a LEFT EXIT panel E11-2c should be used.
Response: There is much discussion concerning the freeway
guide signing in the FHWA Millennium MUTCD. Currently, the
department is sponsoring Research Project 4170 "Improved
Signing for Urban Freeway Conditions." The department does
not necessarily disagree with the suggested comments, how-
ever, the department does not want to modify the freeway guide
signs sections of the Texas MUTCD until the completion of the
research project. The department will consider incorporating
these comments into the Texas MUTCD after completion and
evaluation of the research.
Comment: Regarding Section 6A.01, General, one commenter
suggested that the last sentence of the fifth paragraph under
"support" include the following "guidance" statement:
"The temporary traffic control selected for each situation should
be based on engineering judgment with consideration of issues
such as type of highway, road user conditions, duration of oper-
ation, physical constraints, and the nearness of the work space
to road users."
The commenter also suggested that the following sentence
should be relocated as the last sentence in the guidance para-
graph under this section. The revised "guidance" paragraph
would then read as follows:
"The temporary traffic control plan should start in the planning
phase and continue through the design, construction, and
restoration phases. The temporary traffic control plans and
devices should follow the principles set forth in Part 6. The
temporary traffic control selected for each situation should be
based on engineering judgment with consideration of issues
such as type of highway, road user conditions, duration of
operation, physical constraints, and the nearness of the work
space to road users."
Response: The department concurs with this comment and the
change has been made.
Comment: Regarding Section 6B.01, Fundamental Principles of
Temporary Traffic Control, one commenter recommended modi-
fying the paragraphs on Page 6B-3 with the following:
"To provide acceptable levels of operations, routine day and night
inspections of temporary traffic control elements should be per-
formed as follows:
A. Individuals who are knowledgeable (for example, trained
and/or certified) in the principles of proper temporary traffic
control should be assigned responsibility for safety in temporary
traffic control zones. The most important duty of these individu-
als should be to check that all temporary traffic control devices
of the project are reasonably consistent with the temporary
traffic control plan and are effective in providing safe conditions
for drivers, bicyclists, pedestrians, and workers.
B. As the work progresses, temporary traffic controls and/or
working conditions should be monitored and modified if needed
in order to provide safe and efficient road user movement
and to promote worker safety. The individual responsible for
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temporary traffic control should have the authority to halt work
until applicable or remedial safety measures are taken."
Response: The department disagrees with this comment and
declines to incorporate it into the revised Texas MUTCD. Training
is essential for individuals responsible for selecting, installing,
maintaining, and inspecting traffic control setups.
Comment: Regarding Section 6C.01, Temporary Traffic Control
Plans, one commenter recommended modifying the "guidance"
paragraph with the following wording:
"Temporary traffic control plans should be prepared by persons
knowledgeable about the fundamental principles of temporary
traffic control and work activities to be performed. The design,
selection and placement of temporary traffic control devices for
a temporary traffic control plan should be based on engineering
judgment."
Response: The department disagrees with this comment and
declines to incorporate it into the revised Texas MUTCD. Training
is essential for individuals responsible for selecting, installing,
maintaining, and inspecting traffic control setups.
Comment: Regarding Section 6C.04, Advance Warning Area &
Table 6C-1, one commenter suggested that the second para-
graph under "guidance" state that the advance warning area can
be as short as 30 m (100 ft). The smallest value listed in Table
6C-1 for advance warning sign spacing is 120 feet. It appears
the 100 feet distance listed in Section 6C-04 is referring to the
distance between the sign and the work area when only one sign
is used while Table 6C-1 is listing the minimum spacing between
signs when more than one sign is used. Therefore, it is rec-
ommended that the column heading in Table 6C-1 be changed
from "Sign Spacing (Feet)" to "Distance Between Signs (Feet)"
to eliminate possible confusion over the 100 foot distance listed
in Section 6C-04.
Response: The department agrees with this comment. The
second paragraph in the second guidance statement of Section
6C.04, Advanced Warning Area, is revised to read as follows:
". . .the advanced warning area can be as short as 30 m (100
ft) if assuming a 25 mph posted speed." Table 6C-1 will not be
changed since these suggested values are for the most com-
monly used posted speeds.
Comment: Regarding Section 6C.08, Tapers, one commenter
suggested modifying the second sentence of the first "guidance"
as follows to format it as a guidance statement:
"Table 6C-3 lists the minimum desirable taper lengths (L) and
the suggested maximum spacing of channelizing devices that
should be used."
The commenter also noted that it is unclear whether the second
sentence of the third paragraph of the first "guidance" is intended
to be a standard or guidance with its current wording. The fol-
lowing modification is recommended if it is to be guidance:
"The one-lane, two-way and downstream tapers should have a
minimum distance of 100 feet and should have devices spaced
at approximately 20 feet."
Response: The department agrees with the suggested wording
and the changes have been made. Additionally, Table 6C-2 has
been changed to read "at least 100 ft" rather than "100 ft maxi-
mum."
Comment: Regarding Section 6F.03, Sign Placement, one
commenter noted that the first "standard" of the proposed Texas

MUTCD wording requires post mounted signs to be at least 7
feet high unless mounted below another sign, in which case a
6-foot mounting height is permitted. The FHWAMUTCD permits
a mounting height of 5 feet, or 4 feet if below another sign, under
certain conditions. It is recommended that the current FHWA
MUTCD wording be maintained in the Texas MUTCD.
Response: The department disagrees with this comment. The
proposed TexasMUTCD states that sign supports shall be crash-
worthy. A 7-foot standard and crashworthiness are directly re-
lated for post mounted signs.
Comment: Regarding Section 6F.03, Sign Placement, one com-
menter suggested that the third paragraph of the second "stan-
dard" should be modified to read as follows:
"Vehicle mounted signs shall have the bottom of the sign at a
minimum height of 1.2 m (4 ft) above the pavement. Signs shall
be covered or removed when work is not in progress."
Response: The department concurs and has incorporated the
suggested change. This is a minor grammatical change and will
not affect the statement’s intent.
Comment: One commenter noted that in Section 6F.17, ROAD
(STREET, SHOULDER) WORK Sign (CW20-1), the "standard"
statement should be revised as follows to reflect the addition of
"shoulder" in the legend description:
"The ROAD (STREET, SHOULDER)WORK (CW20-1) sign shall
have the legend ROAD (STREET, SHOULDER) WORK, XX M
(FT), XX KM (MILES), or AHEAD."
Response: The department concurs and has made the sug-
gested change.
Comment: In regard to Section 6F.63, Edgeline Channelizers,
one commenter noted that the existing "guidance" wording in-
cludes support and standard information, but no guidance. It is
recommended that the existing sentences included in guidance
be modified and relocated to "support" and "standard" as follows:
"Support:
This device is intended to be used to channelize traffic by indicat-
ing the edge of the travel way. It is based on a 42-inch two-piece
cone with an alternate striping pattern: four 4-inch retroreflective
bands, the top band at approximately 36 inches and the other
located successively below the first with an approximate 2-inch
gap between bands.
Standard:
The device shall not be used to separate lanes of traffic (oppos-
ing or otherwise).
The color of the band shall correspond to the color of the edgeline
(yellow for left edgeline, white for right edgeline) for which the
device is substituted or for which it supplements.
The base shall weigh a minimum of 30 lbs."
Response: The department concurs and has made the sug-
gested changes.
Comment: Regarding Notes for Figure 6H-2, Typical Application
2, Very Low Volume Rural Road Short-Duration Operation, one
commenter suggested modifying this portion of the manual to re-
flect that item 4 is a "standard" rather than "guidance" as follows:
Guidance:
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1. The treatment shown should only be used in daytime condi-
tions on very low volume (typically less than 100 ADT) self-reg-
ulating rural roads.
2. In situations where a single work vehicle/equipment is being
used, adequate sight distance should be maintained.
Option:
3. Flaggers or shadow vehicles may be necessary in areas of
limited sight distance.
Standard:
4. In areas where vehicle traffic cannot effectively self-regulate
one or two flaggers shall be used as illustrated in Figure 6H-10.
5. Although vehicle hazard warning signals can be used to sup-
plement the rotating lights or strobe lights, they shall not be used
instead of rotating light or strobe lights.
Response: The department concurs and has made the sug-
gested changes.
Comment: Regarding notes for Figure 6H-4, Typical Application
4
Short-Duration or Mobile Operation on Shoulder, one com-
menter suggested that in "guidance," change the metric
distance listed from "8 km" to "3.2 km" to match the 2 mile
English distance.
Response: The department concurs and has made the sug-
gested change.
Comment: Regarding notes for Figure 6H-10, Typical Applica-
tion 10 Lane Closure for One Lane-Two Way Traffic Control, one
commenter suggested modifying Number 12 as follows to fit the
guidance format:
"12. Access should be controlled throughout the construction
or maintenance work zone. Closure of all entering intersections
within the zone should be considered. Driveways create a prob-
lem that should be monitored by flaggers. Flaggers should have
good visual contact or two-way radio contact with each other."
Response: The department concurs and has made the sug-
gested change.
Comment: Regarding Notes for Figure 6H-13, Typical Applica-
tion 13 Temporary Road Closure, one commenter pointed out
that the "Be Prepared to Stop" sign is shown as both a standard
and an option statement.
Response: The department concurs with this comment and Op-
tion Note #5 has been removed.
Comment: One commenter noted that the Lane Reduction
Sign(W4-2)is referenced in the following places, but is not
included in the warning sign section:
Table 2C-1. Application of Warning Signs
Section 2C.28 Merge Sign (W4-1)
Section 2C.30 Lane Ends Signs (W9-1, W9-2)
The commenter noted that Section 6F.24 Lane Reduction Sign
(CW4-2) in Part 6 discusses this sign but it is not included in Part
3. Since it is referenced in various places in Part 3, text for this
sign should be added.

Response: The department concurs with this suggestion. The
W4-2 sign has been removed from Table 2C-1. In the last para-
graph of Section 2C-28, the reference to the W4-2 has been re-
placed with reference to W9-1 and W9-2. In Section 2C.30, the
first paragraph under Option- "... Lane Ends (W4-2) sign or the
..." text has been removed. Section 6F.24, Lane Reduction Sign
(CW4-2), has been deleted in its entirety.
STATUTORY AUTHORITY
This amendment is adopted under Transportation Code,
§201.101, which authorizes the Texas Transportation Commis-
sion (commission) to promulgate rules for the conduct of the
work of the department, and more specifically, Transportation
Code, §544.001, which requires the commission to adopt a
manual and specifications for a uniform system of traffic control
devices which conforms to the systems approved by the Ameri-
can Association of State Highway and Transportation Officials.
§25.1. Uniform Traffic Control Devices.

(a) The 2003 Texas Manual on Uniform Traffic Control De-
vices, which is filed with this section and hereby incorporated by ref-
erence, was prepared as required by law to govern standards and spec-
ifications for all such traffic control devices to be erected and main-
tained upon all highways within this state, including those under local
jurisdiction. Copies of the manual may be obtained at the Texas De-
partment of Transportation, 125 East 11th Street, Austin, Texas 78701,
and are on file for public inspection with the Office of the Secretary of
State, Texas Register Division, James Earl Rudder State Office Build-
ing, Room 245, Austin, Texas 78711.

(b) This manual will be periodically updated. In the intervals
between updates, standards contained in "Official Rulings on Requests
for Interpretations, Changes, and Experimentation" to the United States
Department of Transportation’s Manual on Uniform Traffic Control
Devices for Streets and Highways will be inserted in this manual and
may be used as interim standards.

(c) This manual is not intended to preclude the use of sound
engineering judgment and experience in the application and installation
of devices and particularly in those cases not specifically coveredwhich
must not conflict with the manual or other applicable state laws.

(d) This manual will be sold for a price based upon the then
current cost to the department, except that certain public entities may
be entitled to free copies.

(e) The manual will be available on the department’s internet
website at www.dot.state.tx.us.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208478
Richard D. Monroe
General Counsel
Texas Department of Transportation
Effective date: January 9, 2003
Proposal publication date: October 11, 2002
For further information, please call: (512) 463-8630

♦ ♦ ♦
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PART 2. TEXAS TURNPIKE
AUTHORITY DIVISION OF THE TEXAS
DEPARTMENT OF TRANSPORTATION
CHAPTER 52. PROJECT DEVELOPMENT
SUBCHAPTER A. ENVIRONMENTAL
REVIEW AND PUBLIC INVOLVEMENT
43 TAC §§52.1 - 52.8
The Texas Department of Transportation (department) adopts
the repeal of §§52.1-52.8, concerning environmental review
and public involvement. Sections 52.1-52.8 are adopted without
changes to the proposed text as published in the October 11,
2002, issue of the Texas Register (27 TexReg 9560) and will not
be republished.
EXPLANATION OF ADOPTED REPEALS
Senate Bill 342, 77th Legislature, 2001, abolished the Board of
Directors (board) of the Texas Turnpike Authority Division (TTA)
of the department, subject to approval by the voters of Senate
Joint Resolution 16. The voters approved Senate Joint Resolu-
tion 16 on November 6, 2001. Senate Bill 342 further provided
that rules of the board would continue in effect as rules of the
Texas Transportation Commission (commission).
The commission promulgates rules governing the operations of
the department, codified in Title 43, Part 1 (Chapters 1-31). The
board was responsible for promulgating rules governing the op-
erations of TTA, codified in Title 43, Part 2 (Chapters 50-54).
With the abolition of the board, TTA is more completely consol-
idated with the department, and the commission is responsible
for promulgating rules governing the operations of TTA.
Sections 52.1-52.8 prescribe the policies and procedures gov-
erning environmental review of and public involvement in turn-
pike projects. With the abolition of the board, these rules are
no longer needed because the department has rules, found at
§2.43, that govern environmental review of and public involve-
ment in non-tolled state highway improvement projects. The
Chapter 2 rules and the TTA Chapter 52 rules are very similar.
By separate commission action, Chapter 2, Subchapter C, con-
cerning environmental review and public involvement for trans-
portation projects, is being amended to apply those rules to turn-
pike projects in addition to non-tolled state highway improvement
projects.
COMMENTS
No comments were received on the proposed repeals.
STATUTORY AUTHORITY
The repeals are adopted under Transportation Code, §201.101,
which provides the commission with the authority to establish
rules for the conduct of the work of the department, and Trans-
portation Code, §361.042, which requires the commission to
adopt rules for the regulation of its affairs and the conduct of its
business under Transportation Code, Chapter 361.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 20,
2002.

TRD-200208440
Richard D. Monroe
General Counsel
Texas Turnpike Authority Division of the Texas Department of
Transportation
Effective date: January 9, 2003
Proposal publication date: October 11, 2002
For further information, please call: (512) 463-8630

♦ ♦ ♦
CHAPTER 53. CONTRACTING AND
PROCUREMENT PROCEDURES
SUBCHAPTER B. CONTRACTING FOR
ARCHITECTURAL AND ENGINEERING
SERVICES
43 TAC §§53.20 - 53.30
The Texas Department of Transportation (department) adopts
the repeal of §§53.20-53.30, concerning contracting for archi-
tectural and engineering services. Sections 53.20-53.30 are
adopted without changes to the proposed text as published in
the October 11, 2002, issue of the Texas Register (27 TexReg
9561) and will not be republished.
EXPLANATION OF ADOPTED REPEALS
Senate Bill 342, 77th Legislature, 2001, abolished the Board of
Directors (board) of the Texas Turnpike Authority Division (TTA)
of the department, subject to approval by the voters of Senate
Joint Resolution 16. The voters approved Senate Joint Resolu-
tion 16 on November 6, 2001. Senate Bill 342 further provided
that rules of the board would continue in effect as rules of the
Texas Transportation Commission (commission).
The commission promulgates rules governing the operations of
the department, codified in Title 43, Part 1 (Chapters 1-31). The
board was responsible for promulgating rules governing the op-
erations of TTA, codified in Title 43, Part 2 (Chapters 50-54).
With the abolition of the board, TTA is more completely consol-
idated with the department, and the commission is responsible
for promulgating rules governing the operations of TTA.
Sections 53.20-53.30 prescribe the policies and procedures
governing TTA contracting for architectural and engineering
services. With the abolition of the board, these rules are no
longer needed because the department has rules, found at
§§9.30-9.43, that govern department contracting for architec-
tural, engineering, and surveying services. The Chapter 9 rules
and the TTA Chapter 53 rules are similar in most respects.
By separate action, amendments to §§9.30, 9.31, 9.33, 9.34,
9.37-9.39, 9.41, and 9.43 are being adopted to apply those rules
to contracts for architectural, engineering, and surveying ser-
vices related to TTA turnpike projects in addition to non-tolled
state highway improvement projects.
COMMENTS
No comments were received on the proposed repeals.
STATUTORY AUTHORITY
The repeals are adopted under Transportation Code, §201.101,
which provides the commission with the authority to establish
rules for the conduct of the work of the department, and Trans-
portation Code, §361.042, which requires the commission to
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adopt rules for the regulation of its affairs and the conduct of its
business under Transportation Code, Chapter 361.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 20,
2002.
TRD-200208441

Richard D. Monroe
General Counsel
Texas Turnpike Authority Division of the Texas Department of
Transportation
Effective date: January 9, 2003
Proposal publication date: October 11, 2002
For further information, please call: (512) 463-8630

♦ ♦ ♦
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Proposed Rule Reviews
Automobile Theft Prevention Authority
Title 43, Part 3

In accordance with the General Appropriations Act, Article IX, Sec-
tion 167, 75th Legislature, the Automobile Theft Prevention Authority
proposes to review the entirety of its rules under Title 43 of the Texas
Administrative Code for re-adoption, repeal, or amendment beginning
January 1, 2003, through March 1, 2003. The rules to be reviewed are
located at Title 43 of the Texas Administrative Code, Chapter 57, Au-
tomobile Theft Prevention Authority.

Comments pertaining to this notice of intention to review may be di-
rected to Susan Sampson, Director, Automobile Theft Prevention Au-
thority, 4000 Jackson Avenue, Austin, Texas 78731, for a period of 30
days following publication in this issue of the Texas Register.
TRD-200208513
Susan Sampson
Director
Automobile Theft Prevention Authority
Filed: December 23, 2002

♦ ♦ ♦
Texas Department of Licensing and Regulation
Title 16, Part 4

The Texas Department of Licensing and Regulation (Department) files
this notice of intent to review and consider for re-adoption, revision, or
repeal, Title 16, Texas Administrative Code, Chapter 68, Architectural
Barriers. This review and consideration is being conducted in accor-
dance with the requirements of Texas Government Code, §2001.039,
added by Acts 1999, 76th Legislature, ch. 1499, §1.11(a).

An assessment will be made by the Department as to whether the rea-
sons for adopting or readopting these rules continue to exist. Each rule
will be reviewed to determine whether it is obsolete, whether the rule
reflects current legal and policy considerations, and whether the rule
reflects current procedures of the Department.

As required by Texas Government Code, §2001.039, any questions
or written comments pertaining to this rule review may be submitted
to Chris Kadas, General Counsel, P. O. Box 12157, Austin, Texas
78711, facsimile-(512) 475-2872, or by e-mail, chris.kadas@li-
cense.state.tx.us. The deadline for comments is thirty days after
publication in the Texas Register.

Any proposed changes to these rules as a result of the rule review will
be published in the Proposed Rule Section of the Texas Register. The

proposed rules will be open for public comment prior to final adoption
or repeal by the Department, in accordance with the requirements of
the Administrative Procedure Act, Texas Government Code Annotated,
Chapter 2001.

16 TAC §68.1. Authority

16 TAC §68.10. Definitions

16 TAC §68.20. Buildings and Facilities Subject to compliance with
the Texas Accessibility Standards

16 TAC §68.30. Exemptions

16 TAC §68.31. Variance Procedures

16 TAC §68.50. Submission of Construction Documents

16 TAC §68.51. Review of Construction Documents

16 TAC §68.52. Inspections

16 TAC §68.53. Corrective Modifications Following Inspection

16 TAC §68.54. Notice of Compliance

16 TAC §68.65. Advisory Committee

16 TAC §68.70. Registered Accessibility Specialists--Qualifications
for Certification

16 TAC §68.75. Responsibilities of the Registered Accessibility Spe-
cialist

16 TAC §68.76. Standards of Conduct for the Registered Accessibility
Specialist

16 TAC §68.79. Contract Providers

16 TAC §68.80. Fees

16 TAC §68.90. Administrative Sanctions or Penalties

16 TAC §68.93. Complaints, Investigations, and Audits

16 TAC §68.100. Technical Standards and Technical Memoranda

16 TAC §68.101. State Leases (initial or renewed)
TRD-200208399
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Filed: December 18, 2002

♦ ♦ ♦
The Texas Department of Licensing and Regulation (Department) files
this notice of intent to review and consider for re-adoption, revision,
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or repeal, Title 16, Texas Administrative Code, Chapter 70, Industri-
alized Housing and Building. This review and consideration is being
conducted in accordance with the requirements of Texas Government
Code, §2001.039, added by Acts 1999, 76th Legislature, ch. 1499,
§1.11(a).

An assessment will be made by the Department as to whether the rea-
sons for adopting or readopting these rules continue to exist. Each rule
will be reviewed to determine whether it is obsolete, whether the rule
reflects current legal and policy considerations, and whether the rule
reflects current procedures of the Department.

As required by Texas Government Code, §2001.039, any questions
or written comments pertaining to this rule review may be submitted
to Chris Kadas, General Counsel, P. O. Box 12157, Austin, Texas
78711, facsimile-(512) 475-2872, or by e-mail, chris.kadas@li-
cense.state.tx.us. The deadline for comments is thirty days after
publication in the Texas Register.

Any proposed changes to these rules as a result of the rule review will
be published in the Proposed Rule Section of the Texas Register. The
proposed rules will be open for public comment prior to final adoption
or repeal by the Department, in accordance with the requirements of
the Administrative Procedure Act, Texas Government Code Annotated,
Chapter 2001.

16 TAC §70.1. Authority

16 TAC §70.10. Definitions

16 TAC §70.20. Registration of Manufacturers and Industrialized
Builders

16 TAC §70.21. Registration of Design Review Agencies and Third
Party Inspection Agencies and Inspectors

16 TAC §70.22. Criteria for Approval of Design Review Agencies

16 TAC §70.23. Criteria for Approval of Third Party Inspection Agen-
cies and Inspectors

16 TAC §70.30. Exemptions

16 TAC §70.40. Insurance/Bonding/Security Requirements

16 TAC §70.50. Manufacturer’s and Builder’s Monthly Reports

16 TAC §70.51. Third Party Inspection Reports

16 TAC §70.60. Responsibilities of the Department--Plant Certifica-
tion

16 TAC §70.61. Responsibilities of the Department--In-plant Inspec-
tion

16 TAC §70.62. Responsibilities of the Local Building Official-Build-
ing Site Inspections

16 TAC §70.63. Council’s Responsibilities--Compliance Disputes

16 TAC §70.64. Responsibilities of the Department--Proprietary Infor-
mation Protected

16 TAC §70.65. Responsibilities of the Commissioner--Reciprocity

16 TAC §70.70. Responsibilities of the Registrants--Manufacturer’s
Design Package

16 TAC §70.71. Responsibilities of the Registrants--Manufacturer’s
Data Plate

16 TAC §70.72. Responsibilities of the Registrants--Delivery to other
States

16 TAC §70.73. Responsibilities of the Registrants--Building Site In-
spections

16 TAC §70.74. Responsibilities of the Registrants--Alterations or De-
viations

16 TAC §70.75. Responsibilities of the Registrants--Permit/Owner In-
formation

16 TAC §70.76. Responsibilities of the Registrants--Proprietary Infor-
mation Protected

16 TAC §70.77. Responsibilities of the Registrants--Decals and In-
signia

16 TAC §70.78. Responsibilities of the Registrants--General

16 TAC §70.80. Commission Fees

16 TAC §70.90. Sanctions--Administrative Sanctions/Penalties

16 TAC §70.91. Sanctions--Revocation, Suspension, or Denial Be-
cause of a Criminal Record.

16 TAC §70.92. Sanctions for Failure to Comply by Design Review
Agencies, Third Party Inspection Agencies, and Third Party Inspectors

16 TAC §70.100. Mandatory State Codes

16 TAC §70.101. Amendments to mandatory State Codes

16 TAC §70.102. Use and Construction of Codes

16 TAC §70.103. Alternate Materials and Methods

16 TAC §70.120. Intent
TRD-200208398
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Filed: December 18, 2002

♦ ♦ ♦
Texas State Board of Medical Examiners
Title 22, Part 9

The Texas State Board ofMedical Examiners proposes to review Chap-
ter 164, (§§164.1-164.5), concerning Physician Advertising, pursuant
to the Texas Government Code, §2001.039.

The agency’s reason for adopting the rules contained in this chapter
continues to exist.

Comments on the proposed review may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas, 78768-2018.
TRD-200208459
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Filed: December 20, 2002

♦ ♦ ♦
The Texas State Board ofMedical Examiners proposes to review Chap-
ter 190, (§190.1), concerning Disciplinary Guidelines, pursuant to the
Texas Government Code, §2001.039.

The agency’s reason for adopting the rules contained in this chapter
continues to exist.

Comments on the proposed review may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas, 78768-2018.
TRD-200208460
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Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Filed: December 20, 2002

♦ ♦ ♦
The Texas State Board ofMedical Examiners proposes to review Chap-
ter 191, (§§191.1-191.5), concerningDistrict ReviewCommittees, pur-
suant to the Texas Government Code, §2001.039.

The Texas State Board of Medical Examiners is contemporaneously
proposing amendments to §§191.1, 191.3-191.5 elsewhere in this issue
of the Texas Register.

The agency’s reason for adopting the rules contained in this chapter
continues to exist.

Comments on the proposed review may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas, 78768-2018.
TRD-200208461
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Filed: December 20, 2002

♦ ♦ ♦
Office of the Secretary of State
Title 1, Part 4

The Office of the Secretary of State proposes to review Chapters 71,
72-76, 78-81, 83, 87, 91, 93, 95-97, and 101-105, in accordance with
the requirements of the Government Code, §2001.039, which directs
state agencies to review and consider for readoption each of their rules
every four years. During this review the Office will assess whether the
reasons for adopting these chapters continue to exist.

The Office has proposed a revision of Chapter 91, concerning the Texas
Register. The amendments will address new electronic submission
forms, and reorganization of Chapter 91 subject matter to improve read-
ability.

The Office will propose amendment to Chapter 93, concerning Trade-
marks. The amendments will address electronic filing procedures and
revise the rules in accordance with current practice.

Comments on the proposed review may be submitted in writing by
February 10, 2003. Please address comments to Dan Procter, P.O.
Box 13824, Austin, Texas, 78711-3824 or e-mail comments to dproc-
ter@sos.state.tx.us.

Chapters:

71. General Policies and Procedures

72. State Seal

73. Statutory Documents

74. Credit Services Organizations

75. Automobile Club

76. Use of a Deceased Individual’s Name, Voice, Signature, Photo-
graph, or Likeness

78. Athlete Agents

79. Corporations

80. Unincorporated Business Entities

81. Elections

83. Limited Partnership

87. Notary Public

91. Texas Register

93. Trademarks

95. Uniform Commercial Code

96. Electric Utility Transition Property Notice Filings

97. Business Opportunity

101. Practice and Procedure Before the Office of the Secretary of State

102. Health Spas

103. Membership Camping Resorts

104. Wrestling Promoters

105. Solicitations
TRD-200208423
David N. Roberts
General Counsel
Office of the Secretary of State
Filed: December 19, 2002

♦ ♦ ♦
Adopted Rule Reviews
Texas Commission on Environmental Quality
Title 30, Part 1

The Texas Commission on Environmental Quality (commission)
adopts the rules review and readopts Chapter 10, Commission Meet-
ings, in accordance with Texas Government Code, §2001.039, which
requires state agencies to review and consider for readoption each of
their rules every four years. The review must include an assessment
of whether the reasons for the rules continue to exist. The notice of
intention to review was published in the August 30, 2002 issue of the
Texas Register (27 TexReg 8248).

CHAPTER SUMMARY

Chapter 10 implements certain requirements of Texas Government
Code, Chapter 551, relating to Open Meetings; and Texas Water Code
(TWC), §5.058, relating to Officers; Meetings. In order to implement
these requirements, Chapter 10 includes general requirements relating
to commission meetings and other requirements relating to conduct
and decorum in commission meetings, deadline to file comments on
a matter set for a commission meeting, continuance or remand of
a matter set for a commission meeting, preparation of draft orders,
execution of orders showing action taken at commission meetings,
minutes of commission meetings, an evidentiary hearing held by
the commission, and document filing and service. The rules review
readopts the rules without any changes.

ASSESSMENT OF WHETHER THE REASONS FOR THE RULES
CONTINUE TO EXIST

The commission has determined that the reasons for the rules in Chap-
ter 10 continue to exist. These rules are needed to implement Texas
Government Code, Chapter 551 and TWC, §5.058. As a result of the
review, an amendment to §10.7, Commission Meetings, has been pro-
posed by the commission in Rule Log Number 2002-067-009-AD to
revise requirements concerning the minutes of commission meetings.
The proposed revisions would eliminate the requirement in Chapter 10
for audio recordings of commission meetings to serve as the minutes.
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Instead, the meeting minutes would be prepared by the chief clerk’s
office, approved by general counsel, and state the subject of each de-
liberation and indicate the vote, order, decision, or other action taken.
An audio recording of each commission open meeting would still be
required (see 27 TexReg 10893).

PUBLIC COMMENT

The public comment period closed on September 30, 2002. No com-
ments were received.
TRD-200208413
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: December 19, 2002

♦ ♦ ♦
The Texas Commission on Environmental Quality (commission)
adopts the rules review and readopts Chapter 20, Rulemaking, in
accordance with Texas Government Code, §2001.039, which requires
state agencies to review and consider for readoption each of their rules
every four years. The review must include an assessment of whether
the reasons for the rules continue to exist. The notice of intention
to review was published in the August 23, 2002 issue of the Texas
Register (27 TexReg 7997).

CHAPTER SUMMARY

Chapter 20 establishes general requirements for commission rulemak-
ing. Chapter 20 includes requirements that rulemaking hearings shall
be conducted in a manner most suitable to obtain all relevant informa-
tion and testimony as conveniently, inexpensively, and expeditiously
as possible without prejudicing the rights of any person; the commis-
sion shall follow the Administrative Procedure Act (APA) rulemaking
requirements; requirements for indexing, cross-indexing, and availabil-
ity of certain documents; the executive director shall maintain a mail-
ing list of persons requesting advance notice of proposed commission
rules; and any person may appear in person or by authorized repre-
sentative at a rulemaking hearing. Chapter 20 also includes sections
regarding guidelines for written documents submitted to the executive
director; oral presentations; actions required after a hearing; petitions;
emergency rules; and working groups.

ASSESSMENT OF WHETHER THE REASONS FOR THE RULES
CONTINUE TO EXIST

The commission conducted a review and determined that the reasons
for the rules in Chapter 20 continue to exist. The rules are needed to
implement TexasWater Code (TWC), §5.103 and §5.105, which estab-
lish the commission’s general authority to adopt rules and authorizes
the commission to adopt rules necessary to carry out its powers and
duties under the TWC. The rules provide for general rulemaking re-
quirements as well as guidelines for written documents submitted to
the executive director; oral presentations; actions required after a hear-
ing; petitions; emergency rules; and working groups for commission
rulemakings.

The review revealed the need for clarification of requirements for sub-
mission of documents in §20.9, revisions to the agency name in §20.15,
and the repeal of §20.19. The commission is currently correcting these
items in a separate rulemaking (Rule Log Number 2002-060- 020-AD).

PUBLIC COMMENT

A public hearing was not held for this rules review. The comment pe-
riod closed September 23, 2002. No comments on whether the reasons
for the rules continue to exist were received.

TRD-200208412
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: December 19, 2002

♦ ♦ ♦
Texas Health and Human Services Commission
Title 1, Part 15

The Health and Human Services Commission (HHSC or Commission)
adopts the review of:

Chapter 353. Medicaid Managed Care

Subchapter E. Standards for the State of Texas Access Reform (STAR)

Notice of the review of this subchapter was published in the June 28,
2002, issue of the Texas Register (27 TexReg 5803). The Commission
received no comments concerning this subchapter.

In accordance with §2001.039 of the Government Code, which requires
state agencies, every four years, to assess whether the initial reasons for
adopting a rule continue to exist, HHSC has reviewed subchapter E of
Chapter 353 and has determined that the original reasons for adopting
all rules in the subchapter continue to exist. However, as a result of
the rule review process, HHSC has determined that certain revisions to
the rules are appropriate and necessary, including revisions to correct
statutory references that have changed as a result of recent agency rule
transfers. Proposed new, amended, and repealed sections of subchapter
E, with discussion of the justification for proposed changes, will be
published in subsequent issues of the Texas Register.

This concludes HHSC’s review of 1 TAC Chapter 353, subchapter E,
as required by the Government Code, §2001.039.
TRD-200208471
Steve Aragon
Legal Counsel
Texas Health and Human Services Commission
Filed: December 20, 2002

♦ ♦ ♦
The Health and Human Services Commission (HHSC or Commission)
adopts the review of:

Chapter 354. Medicaid Health Services

Subchapter A. Purchased Health Services

Subchapter C. Case Management for Children Who Are Blind and Vi-
sually Impaired

Subchapter F. Pharmacy Services

Subchapter I. Medicaid Program Appeals Procedures

Subchapter J. Medicaid Third Party Recovery

Notice of the review of these rules was published in the June 28, 2002,
issue of the Texas Register (27 TexReg 5803). The Commission re-
ceived no comments concerning these rules.

In accordance with §2001.039 of the Government Code, which requires
state agencies, every four years, to assess whether the initial reasons
for adopting a rule continue to exist, HHSC has reviewed Chapter 354,
subchapters A, C, F, I, and J. The Commission has determined that
the original reasons for adopting all the rules in subchapters A, C, F,
and J continue to exist. However, as a result of the rule review process,
HHSC has determined that certain revisions to the rules are appropriate
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and necessary, including revisions to correct statutory references that
have changed as a result of recent agency rule transfers. Proposed new,
amended, and repealed sections in Chapter 354, subchapters A, C, F,
and J, with discussion of the justification for proposed changes, will be
published in subsequent issues of the Texas Register. The Commission
has determined that the original reasons for the adoption of the rules
in subchapter I no longer exist, and subchapter I will be repealed in
accordance with the Administrative Procedure Act at a later date.

This concludes HHSC’s review of 1 TAC Chapter 354, Subchapters A,
C, F, I, and J, as required by the Government Code, §2001.039.
TRD-200208472
Steve Aragon
Legal Counsel
Texas Health and Human Services Commission
Filed: December 20, 2002

♦ ♦ ♦
The Health and Human Services Commission (HHSC or Commission)
adopts the review of:

Chapter 357. Medical Fair Hearings.

Notice of the review of this chapter was published in the June 28, 2002,
issue of the Texas Register (27 TexReg 5803). The Commission re-
ceived no comments concerning this chapter.

In accordance with §2001.039 of the Government Code, which requires
state agencies, every four years, to assess whether the initial reasons for
adopting a rule continue to exist, HHSC has reviewed Chapter 357 and
determined that the original reasons for adopting all rules in the chapter
continue to exist.

However, as a result of the rule review process, HHSC has determined
that certain revisions are appropriate and necessary, including revisions
to correct statutory references that have changed as a result of recent
agency rule transfers. Proposed new, amended, and repealed sections in
Chapter 357, with discussion of the justification for proposed changes,
will be published in subsequent issues of the Texas Register.

This concludes HHSC’s review of 1 TAC Chapter 357 as required by
the Government Code, §2001.039.
TRD-200208473
Steve Aragon
Legal Counsel
Texas Health and Human Services Commission
Filed: December 20, 2002

♦ ♦ ♦
The Health and Human Services Commission (HHSC or Commission)
adopts the review of:

Chapter 371. Medicaid Fraud and Abuse Program Integrity.

Notice of the review of this chapter was published in the June 28, 2002,
issue of the Texas Register (27 TexReg 5803). The Commission re-
ceived no comments concerning this chapter.

In accordance with §2001.039 of the Government Code, which requires
state agencies, every four years, to assess whether the initial reasons for
adopting a rule continue to exist, HHSC has reviewed Chapter 371 and
determined that the original reasons for adopting all rules in the chapter
continue to exist.

However, as a result of the rule review process, HHSC has determined
that certain revisions are appropriate and necessary, including revisions
to correct statutory references that changed as a result of recent agency

rule transfers. Proposed new, amended, and repealed sections in Chap-
ter 371, with discussion of the justification for proposed changes, will
be published in subsequent issues of the Texas Register.

This concludes HHSC’s review of 1 TAC Chapter 371 as required by
the Government Code, §2001.039.
TRD-200208474
Steve Aragon
Legal Counsel
Texas Health and Human Services Commission
Filed: December 20, 2002

♦ ♦ ♦
The Health and Human Services Commission (HHSC or Commission)
adopts the review of:

Chapter 381. Guardianship Services.

Notice of the review of this chapter was published in the June 28, 2002,
issue of the Texas Register (27 TexReg 5803). The Commission re-
ceived no comments concerning this chapter.

In accordance with §2001.039 of the Government Code, which requires
state agencies, every four years, to assess whether the initial reasons for
adopting a rule continue to exist, HHSC has reviewed Chapter 381 and
determined that the original reasons for adopting all rules in the chapter
continue to exist.

However, as a result of the rule review process, HHSC has determined
that certain revisions are appropriate and necessary, including revisions
to correct statutory references that have changed as a result of agency
rule transfers. Proposed new, amended, and repealed sections in Chap-
ter 381, with discussion of the justification for proposed changes, will
be published in subsequent issues of the Texas Register.

This concludes HHSC’s review of 1 TAC Chapter 381 as required by
the Government Code, §2001.039.
TRD-200208475
Steve Aragon
Legal Counsel
Texas Health and Human Services Commission
Filed: December 20, 2002

♦ ♦ ♦
Texas State Board of Medical Examiners
Title 22, Part 9

The Texas State Board of Medical Examiners adopts the review of
Chapter 188, (§188.1), concerning Complaint Procedure Notification,
pursuant to the Texas Government Code, §2001.039.

The proposed review was published in the November 1, 2002, issue of
the Texas Register (27 TexReg 10403).

No comments were received regarding adoption of the rule review.

The Texas State Board of Medical Examiners contemporaneously
adopts an amendment to §188.1 elsewhere in this issue of the Texas
Register.

The agency’s reason for adopting the rules contained in this chapter
continues to exist.

This concludes the review of Chapter 188, Complaint Procedure Noti-
fication.
TRD-200208457
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Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Filed: December 20, 2002

♦ ♦ ♦
The Texas State Board of Medical Examiners adopts the review of
Chapter 197, (§§197.1-197.6), concerning emergency medical service,
pursuant to the Texas Government Code, §2001.039.

The proposed review was published in the November 1, 2002, issue of
the Texas Register (27 TexReg 10403).

No comments were received regarding adoption of the rule review.

The Texas State Board of Medical Examiners contemporaneously
adopts an amendment to §197.2 and §197.3 elsewhere in this issue of
the Texas Register.

The agency’s reason for adopting the rules contained in this chapter
continues to exist.

This concludes the review of Chapter 197, EmergencyMedical Service.
TRD-200208458
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Filed: December 20, 2002

♦ ♦ ♦
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Texas Department of Health
Correction of Error
The Texas Department of Health proposed amendments to 25 TAC,
§§97.132-97.133, 97.135-97.136, 97.138-97.139, 97.141, 97.143 and
97.145-97.146, (TRD 200207655). The rules were published in the
December 6, 2002, issue of the Texas Register (27 TexReg 11397).

Concerning §97.135 on page 11399, subsection (a) was submitted as
all new language. Due to an error by the Texas Register, only the "(a)"
was printed as new.

The subsection should read as follows.

(a) A pregnant woman shall be serologically tested for syphilis, HIV
infection, and hepatitis B infection, once during gestation and again
upon admittance for delivery.
TRD-200208560

♦ ♦ ♦
Correction of Error
The Texas Department of Health proposed new 25 TAC §40.301,
(TRD-200207276) as part of the publication of Medical Transportation
Program rules, in the November 22, 2002, issue of the Texas Register
(27 TexReg 10882).

On page 10888, due to an error by the Texas Register the TAC Title
number for §40.301 incorrectly appeared as "40 TAC". It should read
"25 TAC".
TRD-200208561

♦ ♦ ♦
Correction of Error
The Texas Department of Health adopted final rules in 25 TAC, Chapter
229, Subchapter CC. Regulation of Device Salvage Establishments and
Brokers, (TRD-200207971).The rules were published in the December
13, 2002, issue of the Texas Register(27 TexReg 11751), and became
effective on December 17, 2002.

Due to an error by the Texas Register, on page 11756, The heading for
Subchapter CC. is published as "Regulation and Device Salvage Estab-
lishments and Brokers". It should have been published as "Regulation
of Device Salvage Establishments and Brokers".
TRD-200208562

♦ ♦ ♦
Texas Health and Human Services Commission
Correction of Error
Texas Health and Human Services Commission adopted an amendment
to 1 TAC §355.8065 published in the December 20, 2002, issue of the
Texas Register (27 TexReg 11916). In §355.8065(g)(1), an error ap-
pears. The Texas Health and Human Services Commission submitted
the adopted text with the words "calendar days" rather than "business
days".

The amendment should have been adopted with changes. The correct
text follows:

(1) The hospital’s written request for a review must be made to the di-
rector of acute care services and must be received by the director within
10 business days after the hospital receives notification of its eligibility
or ineligibility. The hospital’s request must contain specific documen-
tation supporting its contention that factual or calculation errors were
made, which, if corrected, would result in the hospital qualifying for
payments or receiving payment in a corrected amount.
TRD-200208424

♦ ♦ ♦
Texas Department of Housing and Community
Affairs
Notice of Public Hearing
MULTIFAMILYHOUSINGREVENUEBONDS (NORTHVISTA
APARTMENTS) SERIES 2003

Notice is hereby given of a public hearing to be held by the Texas De-
partment of Housing and Community Affairs (the "Issuer") at Meyer
Elementary School, 16330 Forest Way Drive, Houston, Texas 77090
at 6:00 p.m. on January 21, 2003 with respect to an issue of tax-ex-
empt multifamily residential rental project revenue bonds in the aggre-
gate principal amount not to exceed $15,000,000 and taxable bonds,
if necessary, in an amount to be determined, to be issued in one or
more series (the "Bonds"), by the Issuer. The proceeds of the Bonds
will be loaned to North Vista Apartments Limited Partnership, a lim-
ited partnership, or a related person or affiliate thereof (the "Borrower")
to finance a portion of the costs of acquiring, constructing and equip-
ping a multifamily housing project (the "Project") described as follows:
252-unit multifamily residential rental development to be constructed
on approximately 14.6 acres located on the north side of North Vista
Drive approximately 1/8 mile east of Interstate Highway 45, Harris
County, Texas. The project will be initially owned and operated by
the Borrower.

All interested parties are invited to attend such public hearing to express
their views with respect to the Project and the issuance of the Bonds.
Questions or requests for additional information may be directed to
Robert Onion at the Texas Department of Housing and Community
Affairs, 507 Sabine, Austin, Texas 78701; (512) 475-3872 and/or ro-
nion@tdhca.state.tx.us.

Persons who intend to appear at the hearing and express their views are
invited to contact Robert Onion in writing in advance of the hearing.
Any interested persons unable to attend the hearing may submit their
views in writing to Robert Onion prior to the date scheduled for the
hearing.

Individuals who require auxiliary aids in order to attend this meeting
should contact Gina Esteves, ADA Responsible Employee, at (512)
475-3943 or Relay Texas at 1 (800) 735-2989 at least two days before
the meeting so that appropriate arrangements can be made.
TRD-200208464
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Edwina P. Carrington
Executive Director
Texas Department of Housing and Community Affairs
Filed: December 20, 2002

♦ ♦ ♦
Notice of Public Hearing
MULTIFAMILY HOUSING REVENUE BONDS (GROESCHKE
APARTMENTS) SERIES 2003

Notice is hereby given of a public hearing to be held by the Texas De-
partment of Housing and Community Affairs (the "Issuer") at Mayde
Creek High School, 19202 Groeschke Road, Houston, Texas 77084 at
6:00 p.m. on January 28, 2003 with respect to an issue of tax-exempt
multifamily residential rental project revenue bonds in the aggregate
principal amount not to exceed $12,000,000 and taxable bonds, if nec-
essary, in an amount to be determined, to be issued in one ormore series
(the "Bonds"), by the Issuer. The proceeds of the Bonds will be loaned
to Groeschke Apartments Limited Partnership, a limited partnership, or
a related person or affiliate thereof (the "Borrower") to finance a por-
tion of the costs of acquiring, constructing and equipping a multifam-
ily housing project (the "Project") described as follows: 220-unit mul-
tifamily residential rental development to be constructed on approxi-
mately 11.3 acres located at the northwest corner of the intersection
Groeschke Road and Barker Cypress Road, Harris County, Texas. The
project will be initially owned and operated by the Borrower.

All interested parties are invited to attend such public hearing to express
their views with respect to the Project and the issuance of the Bonds.
Questions or requests for additional information may be directed to
Robert Onion at the Texas Department of Housing and Community
Affairs, 507 Sabine, Austin, Texas 78701; (512) 475-3872 and/or ro-
nion@tdhca.state.tx.us.

Persons who intend to appear at the hearing and express their views are
invited to contact Robert Onion in writing in advance of the hearing.
Any interested persons unable to attend the hearing may submit their
views in writing to Robert Onion prior to the date scheduled for the
hearing.

Individuals who require auxiliary aids in order to attend this meeting
should contact Gina Esteves, ADA Responsible Employee, at (512)
475-3943 or Relay Texas at 1 (800) 735-2989 at least two days before
the meeting so that appropriate arrangements can be made.
TRD-200208465
Edwina P. Carrington
Executive Director
Texas Department of Housing and Community Affairs
Filed: December 20, 2002

♦ ♦ ♦
Houston-Galveston Area Council
Public Notice
Notification of Extension of Public Comment Period for Amend-
ment #190 to the 2002-2004 Transportation Improvement Program
(TIP)

A public meeting was held at the Houston-Galveston Area Council
(H-GAC) on Tuesday, December 16, 2002 to discuss proposed amend-
ments to the 2002-2004 TIP. Based on the public comments received at
the meeting, H-GAC is extending the public comment period for pro-
posed amendment #190 to February 5, 2003.

This amendment would allow the Texas Department of Transporta-
tion (TxDOT) to begin right-of-way activities including right-of-way
mapping and acquisition, utilities adjustments and relocation assistance
for various roadway projects included in the 2022 Metropolitan Trans-
portation Plan (MTP). Each project is shown with $1 of federal fund-
ing. The actual funding for the projects will be determined as project
development progresses. This action simply allows TxDOT the ability
to engage in right-of-way activities for the projects listed in the amend-
ment.

To obtain a copy of the proposed amendment, please visit H-GAC’s
Web site at www.hgac.cog.tx.us/transportation/index.html, or call
Pat Waskowiak, Transportation Senior Planner, at (713) 993-2456.
Written comments may be submitted to Pat Waskowiak, Hous-
ton-Galveston Area Council, P.O. Box 22777, Houston, Texas 77227,
emailed to pwaskowiak@hgac.cog.tx.us or faxed to (713) 993-4508.
TRD-200208512
Alan Clark
MPO Director
Houston-Galveston Area Council
Filed: December 23, 2002

♦ ♦ ♦
Lower Neches Valley Authority
Consultant Proposal Request
The Lower Neches Valley Authority is seeking requests for qualifi-
cations for governmental relations representation and firms to repre-
sent the Lower Neches Valley Authority with the Texas Legislature
and Texas Agencies. Please send your qualifications, etc. to Robert
Stroder, General Manager, Lower Neches Valley Authority, P. O. Box
5117, Beaumont, Texas 77726-5117, (409) 892-4011, fax (409) 898-
2468. The closing date for receipt of offers is January 25, 2003.
TRD-200208404
Robert Stroder
General Manager
Lower Neches Valley Authority
Filed: December 19, 2002

♦ ♦ ♦
Manufactured Housing Division
Notice of Administrative Hearing
Tuesday, January 14, 2003, 1:00 p.m.

State Office of Administrative Hearings, William P. Clements Building,
300 West 15th Street, 4th Floor

Austin, Texas

AGENDA

Administrative Hearing before an administrative law judge of the State
Office of Administrative Hearings in the matter of the complaint of the
Manufactured Housing Division of the Texas Department of Housing
and Community Affairs and Chris Elam to hear alleged violations of
Sections 7(j)7 and 7(k) of the Act and Section 80.127(a) of the Rules
by furnishing false information on an application, report, or other doc-
ument with the Department to receive a license. SOAH 332-03-1337.
Department MHD2003000178-UR.

Contact: Jim R. Hicks, P.O. Box 12489, Austin, Texas 78711-2489,
(512) 475-3589, jhicks@tdhca.state.tx.us
TRD-200208477
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Bobbie Hill
Executive Director
Manufactured Housing Division
Filed: December 20, 2002

♦ ♦ ♦
Notice of Administrative Hearing
Thursday, January 16, 2003, 1:00 p.m.

State Office of Administrative Hearings, William P. Clements Building,
300 West 15th Street, 4th Floor

Austin, Texas

AGENDA

Administrative Hearing before an administrative law judge of the State
Office of Administrative Hearings in the matter of the complaint of
the Manufactured Housing Division of the Texas Department of Hous-
ing and Community Affairs and Klaus Truckenbrodt to hear alleged
violations of Sections 7(j)7 and 7(k) of the Act and Section 80.127(a)
of the Rules by furnishing false information on an application, report,
or other document with the Department to receive a license. SOAH
332-03-1342. Department MHD2003000232-US.

Contact: Jim R. Hicks, P.O. Box 12489, Austin, Texas 78711-2489,
(512) 475-3589, jhicks@tdhca.state.tx.us
TRD-200208470
Bobbie Hill
Executive Director
Manufactured Housing Division
Filed: December 20, 2002

♦ ♦ ♦
Notice of Administrative Hearing
Tuesday, January 21, 2003, 1:00 p.m.

State Office of Administrative Hearings, William P. Clements Building,
300 West 15th Street, 4th Floor

Austin, Texas

AGENDA

Administrative Hearing before an administrative law judge of the State
Office of Administrative Hearings in the matter of the complaint of
the Manufactured Housing Division of the Texas Department of Hous-
ing and Community Affairs and Joan Truckenbrodt to hear alleged vi-
olations of Sections 7(j)7 and 7(k) of the Act and Section 80.127(a)
of the Rules by furnishing false information on an application, report,
or other document with the Department to receive a license. SOAH
332-03-1343. Department MHD2003000231-US.

Contact: Jim R. Hicks, P.O. Box 12489, Austin, Texas 78711-2489,
(512) 475-3589, jhicks@tdhca.state.tx.us
TRD-200208476
Bobbie Hill
Executive Director
Manufactured Housing Division
Filed: December 20, 2002

♦ ♦ ♦
Texas Department of Public Safety
Hazard Mitigation Grant Program (HMGP) - DR-1439

As a result of severe weather and flooding during the incident pe-
riod of October 24th through November 15th, 2002, a major disaster,
(FEMA-1439-DR) was declared by the President. Due to this declara-
tion, Texas is authorized federal funds through the Hazard Mitigation
Grant Program (HMGP). The HMGP is a 75/25 federal to applicant
cost-share program designed to help prevent reoccurring disaster losses
to citizens and infrastructure. It is imperative that these funds be used
to reduce the risk of loss of life and property in the future.

All eligible applicants, which include local governments, state agen-
cies, certain non-profit organizations and institutions, and Indian tribes
or authorized tribal organizations are invited and encouraged to take
advantage of this additional opportunity and apply for HMGP funds.
These funds will be allocated to applicants based on a competitive ap-
plication process. The number one mitigation strategy for Texas is the
purchase and removal of structures at risk from flooding; however, all
cost effective actions that mitigate the consequences of the hazards, and
provide long termmeaningful and definable risk reduction benefits will
be considered. In accordance with Public Law (PL) 106-390 (Disas-
ter Mitigation Act of 2000) the development of local mitigation action
plans that comply with provisions of the law, and Texas planning stan-
dards are also eligible projects for consideration. It is recommended
that you contact your supporting Council of Governments office for
possible hazard mitigation planning assistance.

If your organization is interested in participating in the HMGP
process, you are invited to submit a notice of interest within thirty
days of date of publication of this edition of the Texas Register to
the Texas Hazard Mitigation Officer, Texas Department of Public
Safety, Division of Emergency Management, P.O. Box 4087, Austin,
Texas 78773-0226, or fax to (512) 424-2444. Detailed information
including an HMGP Fact Sheet and the forms to use for development
and submission of a notice of interest (NOI) are available on the
Department of Public Safety/Division of Emergency Management
website at www.txdps.state.tx.us/dem/dr1434_mitigation.htm.

If you have questions or need assistance please contact state Mit-
igation Officer Greg Pekar at (512) 424-2454 or by e-mail at
gregory.pekar@txdps.state.tx.us.
TRD-200208410
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Filed: December 19, 2002

♦ ♦ ♦
Public Utility Commission of Texas
Notice of Application for a Certificate to Provide Retail
Electric Service
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application on December 17, 2002, for retail
electric provider (REP) certification, pursuant to § §39.101- 39.109 of
the Public Utility Regulatory Act (PURA). A summary of the applica-
tion follows.

Docket Title and Number: Application of Nordic Marketing, L.L.C.
for Retail Electric Provider (REP) certification, Docket Number 27126
before the Public Utility Commission of Texas.

Applicant’s requested service area by geography includes the geo-
graphic area of the Electric Reliability Council of Texas (ERCOT).

Persons wishing to comment upon the action sought should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-

IN ADDITION January 3, 2003 28 TexReg 401



782-8477 no later than January 10, 2003. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the commission at
(512) 936-7136 or toll free at 1-800-735-2989. All comments should
reference Docket No. 27126.
TRD-200208421
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 19, 2002

♦ ♦ ♦
Notice of Application for a Certificate to Provide Retail
Electric Service
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application on December 18, 2002, for retail
electric provider (REP) certification, pursuant to § §39.101- 39.109 of
the Public Utility Regulatory Act (PURA). A summary of the applica-
tion follows.

Docket Title and Number: Application of TriEagle Energy, L.L.C. for
Retail Electric Provider (REP) certification, Docket Number 27129 be-
fore the Public Utility Commission of Texas.

Applicant’s requested service area by geography includes the entire
State of Texas.

Persons wishing to comment upon the action sought should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than January 10, 2003. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the commission at
(512) 936-7136 or toll free at 1-800-735-2989. All comments should
reference Docket Number 27129.
TRD-200208420
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 19, 2002

♦ ♦ ♦
Notice of Application for Sale, Transfer, or Merger
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas a joint application for sale, transfer, or merger on De-
cember 5, 2002, pursuant to the Public Utility Regulatory Act, Texas
Utilities Code Annotated §§14.001, 14.051, 14.052, 14.053, 14.101,
and 36.001 (Vernon 1998 & Supplement 2003).

Docket Style and Number: Application of Southwestern Public Ser-
vice Company Regarding Transfer of Functional Control of Electric
Transmission Facilities to TRANSLink Transmission Company, LLC
and for Related Relief, Docket Number 27052.

The Application: The instant proceeding involves the transfer of
Southwestern Public Service Company’s functional control of electric
transmission facilities to TRANSLink Transmission Company, LLC
(TRANSLink), and for a determination that TRANSLink will not be
an affiliate of Southwestern Public Service Company. The proposed
transfer of the functional control of Southwestern Public Service
Company’s transmission facilities will affect the approximately 6,538
circuit miles of SPS transmission lines (69 kV and above) and 116
substations, with a net book value of $289.0 million as of December
2001. Southwestern Public Service Company will continue to own
and maintain the transmission facilities, but TRANSLink will perform

or control most transmission operations in accordance with FERC
Order Nos. 888, 889, and 2000. TRANSLink will assume operational
control of the facilities when it begins commercial operations in 2003,
and Southwestern Public Service Company’s use of its transmission
facilities will be subject to the TRANSLink rate schedules to the
Resulting Company open access transmission tariff. The change
will be an incremental change for the existing arrangements because
Southwestern Public Service Company is already a member of the
Southwest Power Pool, and most wholesale uses of Southwestern
Public Service Company’s transmission facilities by third parties are
already subject to the Southwest Power Pool regional open access
transmission tariff.

Persons who wish to intervene in the proceeding or comment upon the
action sought should contact the Public Utility Commission of Texas,
P.O. Box 13326, Austin, Texas 78711-3326, or call the Commission’s
Office of Customer Protection at (512) 936-7120 or (888) 782-8477.
Hearing- and speech-impaired individuals with text telephones (TTY)
may contact the Commission at (512) 936-7136 or use Relay Texas
(toll-free) 1-800-735-2989. All correspondence should refer to Docket
Number 27052.
TRD-200208397
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 18, 2002

♦ ♦ ♦
Notice of Application to Relinquish a Service Provider
Certificate of Operating Authority
On December 16, 2002, Valu-Net, Inc. filed an application with the
Public Utility Commission of Texas (PUC) to relinquish its service
provider certificate of operating authority (SPCOA) granted in SPCOA
Certificate Number 60068. Applicant intends to relinquish its certifi-
cate.

The Application: Application of Valu-Net, Inc. to Relinquish its
Service Provider Certificate of Operating Authority, Docket Number
27112.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas, 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than January 8, 2003. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the Commission at
(512) 936-7136 or toll free at 1-800-735-2989. All comments should
reference Docket Number 27112.
TRD-200208400
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 18, 2002

♦ ♦ ♦
Notice of Application to Relinquish a Service Provider
Certificate of Operating Authority
On December 16, 2002, Telcom Supply, Inc. filed an application with
the Public Utility Commission of Texas (PUC) to relinquish its service
provider certificate of operating authority (SPCOA) granted in SPCOA
Certificate Number 60471. Applicant intends to relinquish its certifi-
cate.
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The Application: Application of Telcom Supply, Inc. to Relinquish its
Service Provider Certificate of Operating Authority, Docket Number
27113.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas, 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than January 8, 2003. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the Commission at
(512) 936-7136 or toll free at 1-800-735-2989. All comments should
reference Docket Number 27113.
TRD-200208401
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 18, 2002

♦ ♦ ♦
Notice of Interconnection Agreement
On December 18, 2002, United Telephone Company of Texas, Inc.
doing business as Sprint, Central Telephone Company of Texas d/b/a
Sprint (collectively, Sprint) and Beeper Systems, Inc., collectively re-
ferred to as applicants, filed a joint application for approval of inter-
connection agreement under Section 252(i) of the federal Telecom-
munications Act of 1996, Public Law Number 104-104, 110 Statute
56, (codified as amended in scattered sections of 15 and 47 United
States Code) (FTA) and the Public Utility Regulatory Act, Texas Util-
ities Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supple-
ment 2003) (PURA). The joint application has been designated Docket
Number 27128. The joint application and the underlying interconnec-
tion agreement are available for public inspection at the Public Utility
Commission of Texas (commission) offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing 13 copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 27128. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by January 21, 2003, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to the commission’s Proce-
dural Rule §22.202. The commission may identify issues raised by the

joint application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants, if
necessary, and briefing and oral argument. The commission may con-
duct a public hearing. Interested persons who file comments are not
entitled to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 27128.
TRD-200208504
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 20, 2002

♦ ♦ ♦
Notice of Interconnection Agreement
On December 18, 2002, Valley Telephone Cooperative, Inc. and Texas
Am-Tel I, collectively referred to as applicants, filed a joint applica-
tion for approval of interconnection agreement under Section 252(i)
of the federal Telecommunications Act of 1996, Public Law Number
104-104, 110 Statute 56, (codified as amended in scattered sections of
15 and 47 United States Code) (FTA) and the Public Utility Regula-
tory Act, Texas Utilities Code Annotated, Chapters 52 and 60 (Vernon
1998& Supplement 2003) (PURA). The joint application has been des-
ignated Docket Number 27130. The joint application and the underly-
ing interconnection agreement are available for public inspection at the
Public Utility Commission of Texas (commission) offices in Austin,
Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing 13 copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 27130. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by January 21, 2003, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
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concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to commission’s Proce-
dural Rule §22.202. The commission may identify issues raised by the
joint application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants, if
necessary, and briefing and oral argument. The commission may con-
duct a public hearing. Interested persons who file comments are not
entitled to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 27130.
TRD-200208503
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 20, 2002

♦ ♦ ♦
Project No. 27040 - Request for Comments
The staff of the Public Utility Commission of Texas (commission) re-
quests comments, as detailed below, regarding the Request for Investi-
gation Into Use of Unbundled Network Element Platform in Provision
of Competitive Communications Service filed on December 2, 2002 by
MCImetro Access Transmission Services, Inc. (MCImetro). Project
Number 27040, Request for Investigation Into Use of Unbundled Net-
work Element- Platform in Provision of Competitive Telecommunica-
tions Service, has been established for this proceeding. At the Decem-
ber 19, 2002 Open Meeting, the commission requested that staff seek
comment regarding procedural issues surrounding the request. The
commission requests that interested persons respond to the following
question:

MCImetro proposes that the commission open an "investigation" into
the issues raised pursuant to §52.104 of the Public Utility Regulatory
Act (PURA) and the commission’s Procedural Rule §22.284(b) as well
as §253(b) of the Telecommunications Act of 1996. According to
MCImetro, such an investigation would not be a contested hearing and
would not require transfer to the State Office of Administrative Hear-
ings (SOAH). Without commenting on the substance of the request,
please set forth alternatives for processing this request at the commis-
sion. Please describe the procedure you believe would be best for pro-
cessing such a request as well as why that procedure should be preferred
over others.

Responses may be filed by submitting 16 copies to the commission’s
Filing Clerk, Public Utility Commission of Texas, 1701 North Con-
gress Avenue, PO Box 13326, Austin, Texas 78711-3326 no later than
January 15, 2003. All responses should reference Project Number
27040.

Questions concerning this notice should be referred to Susan Berlin,
Attorney, Legal and Enforcement Division, (512) 936-7294. Hearing
and speech-impaired individuals with text telephones (TTY) may con-
tact the commission at (512) 936-7136.
TRD-200208505
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 20, 2002

♦ ♦ ♦
Texas Department of Transportation
Public Notice - Aviation
Pursuant to Transportation Code, §21.111, and Title 43, Texas Admin-
istrative Code, §30.209, the Texas Department of Transportation con-
ducts public hearings to receive comments from interested parties con-
cerning proposed approval of various aviation projects.

For information regarding actions and times for aviation public hear-
ings, please go to the following web site:

http://www.dot.state.tx.us

Click on Aviation, click on Aviation Public Hearing or, contact Karon
Wiedemann, Aviation Division, 150 East Riverside, Austin, Texas
78704, (512) 416-4520 or 800 68 PILOT.
TRD-200208443
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: December 20, 2002

♦ ♦ ♦
University of Houston System
Amended Notice of Request for Proposal
In compliance with Chapter 2254, Texas Government Code, the Uni-
versity of Houston System furnishes this notice of request for proposal.
The University of Houston System seeks proposals from qualified con-
sulting firms to provide advice and consultation to the Administration
and Finance Committee and System Staff on matters related to assis-
tance in the evaluation of the System’s Treasury business processes
with the goal of implementing best practices. Interested parties are in-
vited to express their interest and describe their capabilities on or before
January 30, 2003.

The term of the contract is to be for a one (1) year period beginning on
or about May 1, 2003 and ending April 30, 2004, subject to one (1) year
renewal option. Further technical information can be obtained from
Raymond Bartlett at 713.743.8781. All proposals must be specific and
must be responsive to the criteria set forth in this request.

GENERAL INSTRUCTIONS: Submit one (1) orginal and two (2)
copies of your proposal in a sealed envelope to: University of Houston,
Attention: Purchasing Department, 325 McElhinney Hall, Houston,
Texas 77204-5015 before 3:00 P.M. January 31, 2003.

SCOPE OF WORK: The Consultant will (i) Perform an evaluation of
the System’s Treasury business processes with the goal of implement-
ing "best practices" to reduce the cost of cash management and de-
pository services, improve internal efficiency through the better uti-
lization of treasury management services and technology, reduce man-
ual and/or redundant internal processes, and improve control measures.
Areas of specific focus should include, but are not necessarily limited
to, general Treasury operations, cash management processes, bank re-
lationship structure, account analysis fees, merchant credit card pro-
cessing, and credit card fees, (ii) Develop a draft report of all current
business processes in the Treasurer’s Office with recommendations and
timetables for improvements to such things as treasury operations and
cash management practices, bank relationship structure, account anal-
ysis fees (including an estimate of the fee savings to be realized), and
the credit card merchant processing program. The recommendations
should focus on improving efficiency, utilizing additional technology,
and control measures based on "best practices". The report shall in-
clude a section that provides recommendations with timetables for a
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series of iterative steps that could be implemented by the System over
time that would lead to the use of "best practices" in the event resource
limitations preclude the System from changing its business processes
to "best practices" processes immediately, (iii) Review the draft report
of findings, recommendations, and time lines with System staff, and
(iv) Submit a final report of findings, recommendations, and time lines
after discussion with System staff. TERMINATION: This Request
for Proposal (RFP) in no manner obligates the University of Houston
System to the eventual purchase of any services described, implied or
which may be proposed until confirmed by a written consultant con-
tract. Progress towards this end is solely at the discretion of the Uni-
versity of Houston System and may be terminated without penalty or

obligation at any time prior to the signing of a contract. The University
of Houston System reserves the right to cancel this RFP at any time,
for any reason and to reject any or all proposals.
TRD-200208442
Dona G. Hamilton
VC/VP for Legal Affairs and General Counsel
University of Houston System
Filed: December 20, 2002

♦ ♦ ♦
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How to Use the Texas Register
Information Available: The 13 sections of the Texas

Register represent various facets of state government.
Documents contained within them include:

Governor - Appointments, executive orders, and
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for

opinions and opinions.
Emergency Rules- sections adopted by state agencies on

an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies

from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.

Adopted Rules - sections adopted following a 30-day
public comment period.

Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.

Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.

Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.

Open Meetings - notices of open meetings.
In Addition - miscellaneous information required to be

published by statute or provided as a public service.
Review of Agency Rules - notices of state agency rules

review.
Specific explanation on the contents of each section can be

found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 26 (2001) is cited
as follows: 26 TexReg 2402.

In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “26
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 26
TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.

Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For subscription information, see the back

cover or call the Texas Register at (800) 226-7199.

Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation

of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.

The TAC volumes are arranged into Titles (using Arabic
numerals) and Parts (using Roman numerals). The Titles are
broad subject categories into which the agencies are grouped as
a matter of convenience. Each Part represents an individual
state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).

The Titles of the TAC, and their respective Title numbers
are:
1. Administration
4. Agriculture
7. Banking and Securities
10. Community Development
13. Cultural Resources
16. Economic Regulation
19. Education
22. Examining Boards
25. Health Services
28. Insurance
30. Environmental Quality
31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15:

1 indicates the title under which the agency appears in the
Texas Administrative Code; TAC stands for the Texas
Administrative Code; §27.15 is the section number of the rule
(27 indicates that the section is under Chapter 27 of Title 1; 15
represents the individual section within the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 19, April 13,
July 13, and October 12, 2001). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each

volume of the Texas Register (calendar year).



Texas Register
Services

TheTexas Registeroffers the following services. Please check the appropriate box (or boxes).

Texas Natural Resource Conservation Commission, Title 30
❑ Chapter 285 $25 ❑ update service $25/year(On-Site Wastewater Treatment)
❑ Chapter 290$25 ❑ update service $25/year(Water Hygiene)
❑ Chapter 330$50 ❑ update service $25/year(Municipal Solid Waste)
❑ Chapter 334 $40 ❑ update service $25/year(Underground/Aboveground Storage Tanks)
❑ Chapter 335 $30 ❑ update service $25/year(Industrial Solid Waste/Municipal

 Hazardous Waste)
Update service should be in❑ printed format❑ 3 1/2” diskette

Texas Workers Compensation Commission, Title 28
❑ Update service $25/year

Texas Register Phone Numbers (800) 226-7199
Documents (512) 463-5561
Circulation (512) 463-5575
Marketing (512) 305-9623
Texas Administrative Code (512) 463-5565

Inf ormation For Other Divisions of the Secretary of State’s Office
Executive Offices (512) 463-5701
Corporations/

Copies and Certifications (512) 463-5578
Direct Access (512) 475-2755
Information (512) 463-5555
Legal Staff (512) 463-5586
Name Availability (512) 463-5555
Trademarks (512) 463-5576

Elections
Information (512) 463-5650

Statutory Documents
Legislation (512) 463-0872
Notary Public (512) 463-5705

Uniform Commercial Code
Information (512) 475-2700
Financing Statements (512) 475-2703
Financing Statement Changes (512) 475-2704
UCC Lien Searches/Certificates (512) 475-2705
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