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TaE c ATTORNEY

qENERAL

Under provisions set out in the Texas Constitution, the Texas Government Code,
Title 4, §402.042, and numerous statutes, the attorney general is authorized to write
advisory opinions for state and local officials. These advisory opinions are

requested by agencies or officials when they are confronted with unique or unusually difficult legal questions. The attorney
general also determines, under authority of the Texas Open Records Act, whether information requested for release from
governmental agencies may be held from public disclosure. Requests for opinions, opinions, and open records decisions are
summarized for publication in the Texas Register. The attorney general responds to many requests for opinions and open
records decisions with letter opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion,
and represents the opinion of the attorney general unless and until it is modified or overruled by a subsequent letter opinion, a
formal Attorney General Opinion, or a decision of a court of record. You may view copies of opinions at
http://www.oag.state.tx.us. To request copies of opinions, please fax your request to (512) 462-0548 or call (512) 936-1730.
To inquire about pending requests for opinions, phone (512) 463-2110.

Opinions

Opinion No. GA-0043

The Honorable Robert E. "Bobby" Bell
District Attorney

Jackson County Courthouse

115 West Main, Room 205

Edna, Texas 77957

Re: Interpretation of section 160.633 of the Texas Family Code (RQ-
0612-JC)

SUMMARY

Theword"proceeding” for the purposes of asuit to adjudicatethe pater-
nity of achild includes all possible stepsin the action. The final order
in such a suit is open for inspection and copying, whatever the nature
of the judgment. Save with the consent of the parties or by court order,
any and all other records of the proceeding are permanently closed.

Opinion No. GA-0044

The Honorable Florence Shapiro
Chair, Senate Committee on Education
Texas State Senate

PO. Box 12068

Austin, Texas 78711-2068

Re: Whether a home-rule municipality may operate a cemetery (RQ-
0614-JC)

SUMMARY
A home-rule municipality is authorized to operate a cemetery.
Opinion No. GA-0045

The Honorable Rodney Ellis

Chair, Senate Committee on Government Organization
Texas State Senate

PO. Box 12068

Austin, Texas 78711-2068

Re: Whether Exchanges of the Farmers Insurance Group of Compa-
nies® are" authorized insurers' that arerequired to filewithdrawal plans
under article 21.49-2C of the Texas Insurance Code; whether their pro-
posed refusal to renew policies of homeowners in Texas would violate
state law; and whether the Commissioner of Insurance may impose a
moratorium on the approval of aplan for withdrawal (RQ-0620-JC)

SUMMARY

The refusal of Farmers Insurance Exchange and Fire Insurance Ex-
change to renew the policies of Texas homeowners would not violate
state law, provided that the Exchanges follow the notice procedure set
forth in article 21.49-2B, section 5 of the Insurance Code. The Ex-
changes would not be required to file a plan for withdrawal from the
Texas homeowners’ insurance market, as they are reciprocal exchange
insurers that are not regulated by article 21.49- 2C of the Insurance
Code. Nor are reciprocal exchange insurers subject to a moratorium
issued by the Commissioner of Insurance.

For further information, please access the website at
www.oag.state.tx.us. or call the Opinion Committee at 512/ 463-2110.
TRD-200302030

Nancy S. Fuller

Assistant Attorney General

Office of the Attorney General

Filed: March 26, 2003

¢ ¢ ¢
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PROPOSED

‘RULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 355. MEDICAID REIMBURSE-
MENT RATES

SUBCHAPTER J. PURCHASED HEALTH
SERVICES

The Health and Human Services Commission (HHSC) proposes
to amend §355.8401, concerning case management reimburse-
ment methodology, and to repeal 8§355.8481, concerning
EPSDT: Texas Health Steps medical case management, in its
Medicaid Reimbursement Rates chapter. HHSC also proposes
to re-title Division 21 from Case Management for High-Risk
Pregnant Women and High-Risk Infants to Case Management
for Children and Pregnant Women. The amendment and repeal
are necessary to reflect the consolidation by the Texas Depart-
ment of Health of two existing case management programs,
Targeted Case Management Services for Pregnant Women and
Infants and Texas Health Steps Medical Case Management, to
form one program, Case Management for Children and Preg-
nant Women. Section 355.8401 is being amended to reflect
the name of the new program and to correct organizational
references. Section 355.8481 is being repealed as it is no longer
needed. There are no changes to the methodology or rates
used to reimburse providers for covered case management
services.

Tom Suehs, Deputy Commissioner for Financial Services, has
determined that for the first five years the proposed amendment
and repeal are in effect, there will be no fiscal implications for the
state or local governments as a result of enforcing or administer-
ing the amendment and repeal. The reimbursement methodol-
ogy and rates for the new consolidated case management pro-
gram remain the same as those used in the previous programs.

Steve Lorenzen, Director of Rate Analysis, has determined that
for each year of the first five years the proposed amendment
and repeal are in effect, the public benefit anticipated as a re-
sult of enforcing the amendment and repeal is that HHSC re-
imbursement rules will be consistent with the consolidated case
management program. There is no anticipated impact on small
businesses and micro-businesses to comply with the amend-
ment and repeal as proposed as they will not be required to alter
their business practices as a result of the amendment and re-
peal. There are no anticipated economic costs to persons who
are required to comply with the proposed amendment and re-
peal. There is no anticipated impact on local employment.

HHSC has determined that the proposed amended rule and
repeal are not a "major environmental rule" as defined by
§2001.0225 of the Texas Government Code. "Major environ-
mental rule" is defined to mean a rule the specific intent of
which is to protect the environment or reduce risk to human
health from environmental exposure and that may adversely
affect in a material way the economy, a sector of the economy;,
productivity, competition, jobs, the environment or the public
health and safety of a state or a sector of the state. The
proposed amendment and repeal are not specifically intended
to protect the environment or reduce risks to human health from
environmental exposure.

HHSC has determined that this proposed amendment and re-
peal do not restrict or limit an owner’s right to their property that
would otherwise exist in the absence of governmental action and
therefore do not constitute a taking under §2007.043, Govern-
ment Code.

Written comments on the proposal may be submitted to Mr. Joe
Branton, Rate Analysis Department, Texas Health and Human
Services Commission, 1100 West 49th Street, Austin, Texas
78756, within 30 days of publication of this proposal in the Texas
Register.

DIVISION 21. CASE MANAGEMENT FOR
CHILDREN AND PREGNANT WOMEN
1 TAC §355.8401

The amendment is proposed under the Texas Government
Code, 8531.033, which provides the commissioner of HHSC
with broad rulemaking authority; the Human Resources Code,
§32.021, and the Texas Government Code, §531.021(a), which
provide HHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas; and the
Texas Government Code, 8531.021(b), which provides HHSC
with the authority to propose and adopt rules governing the
determination of Medicaid reimbursements.

The proposed amendment affects the Human Resources Code,
Chapter 32 and the Texas Government Code, Chapter 531.

§355.8401. Case Management Reimbursement Methodology.

(@) Genera information. The Heath and Human Services
Commission (HHSC) [Texas Department of Health (department)] will
reimburse qualified providers for case management services provided
to Medicaid-digible children and [individuals who are high-risk]
pregnant women [or high-risk infants]. The HHSC [department]
determines reimbursement rates at |east annually for case management
services. These rates are:

(1) uniform throughout the geographic area(s) providing
the service; and

(2) cost-related.

PROPOSED RULES April 4, 2003 28 TexReg 2829



(b) Basisfor rate andysis.

(1) For theinitial reimbursement period, providers are re-
imbursed based on rates set as aresult of modeling other rates for case
management services, and cost information provided by the Texas De-

partment of Health [department].

(2) At some future date, as yet unspecified, reimburse-
ments will be based on cost-based prospective rates.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301884

Steve Aragon

General Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 424-6576

¢ ¢ ¢

DIVISION 25. EPSDT: TEXAS HEALTHSTEPS
MEDICAL CASE MANAGEMENT
1 TAC §355.8481

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Health and Human Services Commission or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The repeal is proposed under the Texas Government Code,
8§531.033, which provides the commissioner of HHSC with
broad rulemaking authority; the Human Resources Code,
§32.021, and the Texas Government Code, §531.021(a), which
provide HHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas; and the
Texas Government Code, §8531.021(b), which provides HHSC
with the authority to propose and adopt rules governing the
determination of Medicaid reimbursements.

The proposed repeal affects the Human Resources Code, Chap-
ter 32 and the Texas Government Code, Chapter 531.

§355.8481. THSteps Medical Case Management Reimbursement
Methodol ogy.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301883

Steve Aragon

General Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 424-6576

¢ ¢ ¢
TITLE 7. BANKING AND SECURITIES

PART 7. STATE SECURITIESBOARD

CHAPTER 101. GENERAL ADMINISTRATION
7 TAC 8§8101.1, 101.5, 101.6

The State Securities Board proposes amendments to §8101.1,
101.5, and 101.6 concerning general administrative matters.
Specifically, grammatical errors in §101.1 would be corrected
and 8101.5 and 8101.6 would be amended to correctly identify
a successor agency and its rules. An additional change to
§101.5(b) would increase the certification fee charged for copies
from five to ten dollars. This brings the certification fee charged
by the agency in line with the equivalent fee charged by the
Secretary of State.

Micheal Northcutt, Director, Registration Division and Don
Raschke, Chief Financial Officer, have determined that for the
first five-year period that 8101.1 and §101.6 are in effect there
will be no foreseeable implications for state or local government
as a result of enforcing or administering these rules. Mr. North-
cutt and Mr. Raschke have determined that there will be fiscal
implications as a result of enforcing or administering 101.5.

The effect on state government for the first five year period that
amendment to subsection (b) is in effect will be an increase in
revenue for each of those years at $180.

Mr. Northcutt and Mr. Raschke also have determined that for
each year of the first five years the rules are in effect the public
benefit anticipated as a result of enforcing the rules will be that
persons requesting copies will be apprised of the corresponding
charges and that cross-references contained in the Board’s rules
will be accurate. There will be no fiscal implications for micro-
or small businesses. There is no anticipated economic costs
to persons who are required to comply with rules as proposed
except for the minimal increase, described above, to be paid by
persons requesting copies be certified. There is no anticipated
impact on local employment.

Comments on the proposal to be considered by the Board should
be submitted in writing within 30/45 days after publication of the
proposed sections in the Texas Register. Comments should be
sent to David Weaver, State Securities Board, P.O. Box 13167,
Austin, Texas 78711-3167, or sent by facsimile to (512) 305-
8310.

The amendments are proposed under Texas Civil Statutes, Arti-
cle 581-28-1. Section 28-1 provides the Board with the authority
to adopt rules and regulations necessary to carry out and imple-
ment the provisions of the Texas Securities Act, including rules
and regulations governing registration statements and applica-
tions; defining terms; classifying securities, persons, and mat-
ters within its jurisdiction; and prescribing different requirements
for different classes.

Statutes and codes affected: Texas Civil Statutes, Article 581-
35.F

§101.1. Authority.
(a)-(e) (No change)

(f) Severability. If any provision of these sections be held in-
vaid, such invalidity shall not affect other provisions that [whieh] can
be given effect without the invalid provision, and to this end the provi-
sions of these sections are declared to be severable.

§101.5. Charges for Copies of Public Records.

(@ The cost to any person requesting copies of any public
record of the State Securities Board pursuant to the open records provi-
sions of the Texas Government Code, Title 5, Chapter 552, will be the
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applicable charge established by the Texas Building and Procurement
[General Services] Commission in Title 1, Part 5, Chapter 111, Sub-
chapter C, of the Texas Administrative Code, which is [as] reflected in
Form 133.2.

(b) For certified copies the charge shall be $1.00 per page plus
a$10.00 [$5-00] certification fee.

8101.6. Historically Underutilized Business Program. The

State Securities Board adopts by reference the rules established by the
Texas Building and Procurement [General Services] Commission re-
lating to the Historically Underutilized Business Program, contained
inTitle 1, Part 5, Chapter 111, Subchapter B, of the Texas Administra-
tive Code.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 19, 2003.

TRD-200301830

Denise Voigt Crawford

Securities Commissioner

State Securities Board

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 305-8300

¢ ¢ ¢

CHAPTER 104. PROCEDURE FOR REVIEW
OF APPLICATIONS
7 TAC 88104.1, 104.2, 104.4 - 104.6

The State Securities Board proposes nonsubstantive amend-
ments to §8104.1, 104.2, 104.4, 104.5, and 104.6, concerning
the procedure for review of applications. Specifically, an out-
dated qualifier would be eliminated from 8104.1; a statutory ref-
erence would be updated in 8104.2; changes in §104.6 would
recognize the Central Registration Depository (CRD) and the In-
vestment Adviser Registration Depository (IARD); and changes
would be made in §104.4 and §104.5 to recognize an internal
reorganization creating a single Registration Division within the
Agency.

Micheal Northcutt, Director, Registration Division, has deter-
mined that for the first five-year period the rules are in effect
there will be no foreseeable fiscal implications for state or local
government as a result of enforcing or administering the rules.

Mr. Northcutt also has determined that for each year of the first
five years the rules are in effect the public benefit anticipated
as a result of enforcing the rules will be that the language will re-
flect current terminology and practice and conform to other Board
rules and the Texas Securities Act. There will be no effect on mi-
cro- or small businesses. There is no anticipated economic cost
to persons who are required to comply with the rules as pro-
posed. There is no anticipated impact on local employment.

Comments on the proposal to be considered by the Board should
be submitted in writing within 30/45 days after publication of the
proposed sections in the Texas Register. Comments should be
sent to David Weaver, State Securities Board, P.O. Box 13167,
Austin, Texas 78711-3167, or sent by facsimile to (512) 305-
8310.

The amendments are proposed under Texas Civil Statutes, Arti-
cle 581-28-1. Section 28-1 provides the Board with the authority

to adopt rules and regulations necessary to carry out and imple-
ment the provisions of the Texas Securities Act, including rules
and regulations governing registration statements and applica-
tions; defining terms; classifying securities, persons, and mat-
ters within its jurisdiction; and prescribing different requirements
for different classes.

The proposed amendments affect Texas Civil Statutes, Articles
581-7, 581-10, 581-13, and 581-15, and Texas Government
Code, §2005.003.

§104.1. Scope.

These rules of procedure are generally applicable to the review of ap-
plications and the agency’s decision whether to grant, deny, or alow
withdrawal of applications. [The sections apply only to applications
covered by such rules that are first received by the agency on or after
January 1, 1988.]

§104.2. Purpose.

These sections are intended to implement the provisions of Texas Gov-
ernment Code, Chapter 2005 [House Bill 5; 70th Legislature;, 1987].
They are not intended to supersede any substantive requirement of the
Texas Securities Act or Board rules. If a provision under one of these
sections would cause such a conflict, the provision will not be given
effect under the particular circumstances giving rise to the conflict.

8104.4. [Securities] Registration of Securities--Review of Applica-
tions.

(@ Within seven days of receipt by the Agency of an applica
tion toregister securities, if the application doesnot contain all required
information, the [Securities] Registration Division will send by United
States mail at the Agency’s expense a deficiency letter to the applicant
setting forth alist of items or exhibits that [which] have not been filed
and that [which], pursuant to requirements of the Texas Securities Act
or Board rules, must be filed with the Agency.

(b) Within 45 days of receipt by the Agency of al requested
items and exhibits necessary in order to anayze the offering, the [ Secu-
rities] Registration Division shall review the application and shall send
by United Statesmail at the Agency’ sexpense aninitial comment letter
setting forth deviations from the substantive requirements of the Act or
Board rules relating to the registration of securities. This process may
be repeated if the applicant suggests that alternatives be considered, or
the applicant’s response does not resolve substantive issues.

(c) Upon request of the applicant, comments may be transmit-
ted at the applicant’s expense by telephone, facsimile [graphic scan-
ning], or other more timely means of communication.

(d)-(¢) (No change))

(f) Within 14 days of the division staff’ s recommendation the
application shall be reviewed by the Director (or Assistant Director) of
the [Securities] Registration Division and the Deputy Commissioner
and/or Securities Commissioner. Additional comments, if any, raised
at these stages of review must be communicated to the applicant im-
mediately.

(9) Thefinal decisiontogrant, deny, or allow withdrawal of the
application must be made and communicated to the applicant within 14
days of the latter of:

(1) thedivision staff’s recommendation, [;] or

(2) thereceipt by the Agency of complete responsesto any
additional comments raised pursuant to subsection (f) of this section.

8§104.5. [Dealer] Registration of Dealers and Investment Advisers--
Review of Applications.
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(8 Within 14 days of receipt by the Agency of an application
and a fee that is sufficient for registration as a dealer or investment
adviser, the [Dealer] Registration Division shall send by United States
mail at the Agency’ sexpense, adeficiency letter to the applicant setting
forth alist of items or exhibits that [whieh] either have not been filed
or that contain errorsor omissions. If the applicant isfiling through the
Central Registration Depository (CRD) or the Investment Adviser Reg-
istration Depository (IARD), deficiency corrections of a procedural,
non-disciplinary nature will be handled by the CRD or IARD [eentral
registration depository].

(1)-(2) (No change)

(b) Within 14 days of receipt by the Agency of all requested
items and exhibits, the division staff shall review the file and, if neces-
sary, shall send by United States mail at the Agency’s expense a com-
ment letter setting forth any deviations from the substantive require-
ments of the Texas Securities Act or Board rules relating to the regis-
tration of dealers or investment advisers. This process may be repeated
to raise subsequent comments.

(c)-(d) (No change.)

(e) Within 14 daysof thedivision staff’ srecommendation, any
remaining issues shall be addressed by the director of the[Dealer] Reg-
istration Division. Additional comments, if any, raised at this stage of
review must be communicated to the applicant immediately.

(f) Thefinal decisionto grant, deny, or allow withdrawal of the
application must be made and communicated to the applicant within 14
days of the latter of:

(1) thedivision’s recommendation, [;] or

(2) receipt by the Agency of complete responses to any
remaining comments.

§104.6. Exceeding the Time Periods.

(@ TheAgency may exceed thetime periods set forth in these
sections if:

(1) (No change.)

(2) theSecuritiesand Exchange Commission, CRD, IARD,
or another public or private entity, including the applicant itself, causes
the delay;

(3)-(4) (No change)
(b)-(f) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 19, 2003.

TRD-200301831

Denise Voigt Crawford

Securities Commissioner

State Securities Board

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 305-8300

¢ ¢ ¢

CHAPTER 113. REGISTRATION OF
SECURITIES
7 TAC 81134

The State Securities Board proposes an amendment to §113.4,
concerning consent to service of process. The amendment
would eliminate the requirement that a resolution be filed with
the consent of service in connection with an application to
register securities. Changes made to the Texas Securities Act,
88, in the last legislative session eliminated this requirement
from the statute.

Micheal Northcutt, Director, Registration Division, has deter-
mined that for the first five-year period the rule is in effect
there will be no foreseeable fiscal implications for state or local
government as a result of enforcing or administering the rule.

Mr. Northcutt also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be to eliminate an unnecessary fil-
ing. There will be no effect on micro- or small businesses. There
is no anticipated economic cost to persons who are required to
comply with the rule as proposed. There is no anticipated impact
on local employment.

Comments on the proposal to be considered by the Board should
be submitted in writing within 30/45 days after publication of the
proposed section in the Texas Register. Comments should be
sent to David Weaver, State Securities Board, P.O. Box 13167,
Austin, Texas 78711-3167, or sent by facsimile to (512) 305-
8310.

The amendment is proposed under Texas Civil Statutes, Articles
581-28-1. Section 28-1 provides the Board with the authority to
adopt rules and regulations necessary to carry out and imple-
ment the provisions of the Texas Securities Act, including rules
and regulations governing registration statements and applica-
tions; defining terms; classifying securities, persons, and mat-
ters within its jurisdiction; and prescribing different requirements
for different classes.

The proposed amendment affects Texas Civil Statutes, Article
581-7.

8113.4. Application for Registration.
(a)-(b) (No change.)
() Consentsto service of process.

(1) Exceptasprovidedin paragraphs(2) and (3) of thissub-
section, all applicationsto register securitiesissued by an issuer which
is organized under the laws of any other state, territory, or government,
or domiciled in any state other than Texas, must include with the ap-
plication a written consent to service of process duly executed by an
authorized agent of the issuer [; under proper resolution or autherity
of the appropriate geverning body;] appointing the Securities Commis-
sioner irrevocably its true and lawful attorney upon whom process in
any action or proceeding against such issuer arising out of any transac-
tion subject to the Texas Securities Act may be served with the same
effect as if such issuer were organized or created under the laws of
Texas and had been lawfully served with process herein.

(2)-(3) (Nochange)
(d)-(¢) (No change.)
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on March 19, 2003.
TRD-200301832
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Denise Voigt Crawford

Securities Commissioner

State Securities Board

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 305-8300

¢ ¢ ¢

CHAPTER 114. FEDERAL COVERED
SECURITIES
7 TAC 8114.3

The State Securities Board proposes an amendment to §114.3,
concerning consents to service of process. The amendment
would eliminate the requirement that a resolution be filed with
the consent of service in connection with a notice filing for fed-
eral covered securities. Changes made to the Texas Securities
Act, 88, in the last legislative session eliminated this requirement
from the statute.

Micheal Northcutt, Director, Registration Division, has deter-
mined that for the first five-year period the rule is in effect
there will be no foreseeable fiscal implications for state or local
government as a result of enforcing or administering the rule.

Mr. Northcutt also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be to eliminate an unnecessary fil-
ing. There will be no effect on micro- or small businesses. There
is no anticipated economic cost to persons who are required to
comply with the rule as proposed. There is no anticipated impact
on local employment.

Comments on the proposal to be considered by the Board should
be submitted in writing within 30/45 days after publication of the
proposed section in the Texas Register. Comments should be
sent to David Weaver, State Securities Board, P.O. Box 13167,
Austin, Texas 78711-3167, or sent by facsimile to (512) 305-
8310.

The amendment is proposed under Texas Civil Statutes, Articles
581-28-1 and 581-5.T. Section 28-1 provides the Board with the
authority to adopt rules and regulations necessary to carry out
and implement the provisions of the Texas Securities Act, includ-
ing rules and regulations governing registration statements and
applications; defining terms; classifying securities, persons, and
matters within its jurisdiction; and prescribing different require-
ments for different classes. Section 5.T provides that the Board
may prescribe new exemptions by rule.

The proposed amendment Texas Civil Statutes, Articles 581-5,
581-6, and 581-7.

8114.3. Consentsto Service of Process.

(& Unlessotherwise provided in subsection (b) of thissection,
a consent to service of process is required from an issuer of federal
covered securities that is organized under the laws of any other state,
territory, or government, or domiciled in any state other than Texas.
The written consent to service of process must be duly executed by an
authorized agent of the issuer [; under proper resolution or authority of
the appropriate governing body,] and irrevocably appoint the Securities
Commissioner as the issuer’s true and lawful attorney upon whom all
process may be served in any action or proceeding against such issuer
arising out of any transaction subject to the Texas Securities Act with
the same effect as if such issuer were organized or created under the
laws of Texas and had been lawfully served with process therein.

(b)-(c) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 19, 2003.

TRD-200301833

Denise Voigt Crawford

Securities Commissioner

State Securities Board

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 305-8300

¢ ¢ ¢

CHAPTER 133. FORMS
7 TAC §133.8

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Sate SecuritiesBoard or in the Texas Register office, Room 245, James
Earl Rudder Building, 1019 Brazos Street, Austin.)

The State Securities Board proposes the repeal of §133.8, a form
concerning power of attorney. The repeal of this form will allow
for the simultaneous adoption of a new §133.8 Power of Attorney
form, which is being concurrently proposed.

Micheal Northcutt, Director, Registration Division, has deter-
mined that for the first five-year period the repeal is in effect
there will be no foreseeable fiscal implications for state or local
government as a result of enforcing or administering the repeal.

Mr. Northcutt also has determined that for each year of the first
five years the repeal is in effect the public benefit anticipated
as a result of enforcing the repeal will be the elimination of an
outdated form. There will be no effect on micro- or small busi-
nesses. There is no anticipated economic cost to persons who
are required to comply with the repeal as proposed. There is no
anticipated impact on local employment.

Comments on the proposal to be considered by the Board should
be submitted in writing within 30/45 days after publication of the
proposed section in the Texas Register. Comments should be
sent to David Weaver, State Securities Board, P.O. Box 13167,
Austin, Texas 78711-3167, or sent by facsimile to (512) 305-
8310.

The repeal is proposed under Texas Civil Statutes, Article 581-
28-1. Section 28-1 provides the Board with the authority to adopt
rules and regulations necessary to carry out and implement the
provisions of the Texas Securities Act, including rules and regu-
lations governing registration statements and applications; defin-
ing terms; classifying securities, persons, and matters within its
jurisdiction; and prescribing different requirements for different
classes.

Statutes and codes affected: none applicable.

§133.8. Power of Attorney.
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 19, 2003.
TRD-200301834
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Denise Voigt Crawford

Securities Commissioner

State Securities Board

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 305-8300

¢ ¢ ¢
7 TAC 8133.8

The State Securities Board proposes new §133.8, a form con-
cerning Power of attorney. The new form will replace an existing
form, which is concurrently proposed for repeal. The new form
eliminates a resolution that is no longer required by statute.

Micheal Northcutt, Director, Registration Division, has deter-
mined that for the first five-year period the rule is in effect
there will be no foreseeable fiscal implications for state or local
government as a result of enforcing or administering the rule.

Mr. Northcutt also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as
a result of enforcing the rule will be a shorter form that does
not contain unnecessary material. There will be no effect on
micro- or small businesses. There is no anticipated economic
cost to persons who are required to comply with the new rule as
proposed. There is no anticipated impact on local employment.

Comments on the proposal to be considered by the Board should
be submitted in writing within 30/45 days after publication of the
proposed section in the Texas Register. Comments should be
sent to David Weaver, State Securities Board, P.O. Box 13167,
Austin, Texas 78711-3167, or sent by facsimile to (512) 305-
8310.

The new rule is proposed under Texas Civil Statutes, Article
581-28-1. Section 28-1 provides the Board with the authority
to adopt rules and regulations necessary to carry out and imple-
ment the provisions of the Texas Securities Act, including rules
and regulations governing registration statements and applica-
tions; defining terms; classifying securities, persons, and mat-
ters within its jurisdiction; and prescribing different requirements
for different classes.

Statutes and codes affected: none applicable.
§133.8. Power of Attorney.

The State Securities Board proposes to adopt by reference the power of
attorney form. Thisform is available from the State Securities Board,
P.O. Box 13167, Austin, Texas 78711.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 19, 2003.

TRD-200301835

Denise Voigt Crawford

Securities Commissioner

State Securities Board

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 305-8300

¢ ¢ ¢
7 TAC 8133.33

The State Securities Board proposes an amendment to §133.33,
concerning uniform forms accepted. This amendment would re-
move a reference to Form U-2A, uniform corporate resolution,
and renumbers the remaining paragraphs. Changes made to
the Texas Securities Act, 88, in the last legislative session elimi-
nated the requirement that a resolution be filed from the statute.

Micheal Northcutt, Director, Registration Division, has deter-
mined that for the first five-year period the rule is in effect
there will be no foreseeable fiscal implications for state or local
government as a result of enforcing or administering the rule.

Mr. Northcutt also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be to eliminate a reference to an
obsolete form. There will be no effect on micro- or small busi-
nesses. There is no anticipated economic cost to persons who
are required to comply with the rule as proposed. There is no
anticipated impact on local employment.

Comments on the proposal to be considered by the Board should
be submitted in writing within 30/45 days after publication of the
proposed section in the Texas Register. Comments should be
sent to David Weaver, State Securities Board, P.O. Box 13167,
Austin, Texas 78711-3167, or sent by facsimile to (512) 305-
8310.

The amendment is proposed under Texas Civil Statutes, Article
581-28-1. Section 28-1 provides the Board with the authority to
adopt rules and regulations necessary to carry out and imple-
ment the provisions of the Texas Securities Act, including rules
and regulations governing registration statements and applica-
tions; defining terms; classifying securities, persons, and mat-
ters within its jurisdiction; and prescribing different requirements
for different classes.

Statutes and codes affected: none applicable.

§133.33. Uniform Forms Accepted, Required, or Recommended.

(@ Assuming the appropriate exhibits and supplements are
filed, the State Securities Board will accept for filing the following
"Uniform Forms' in lieu of the requisite Texas form, if any.

(1)-(2) (Nochange)
{3} U-2A. Uniform Corporate Resolution:]

(3) [(4)] U-4. Uniform Application for Securities Industry
Registration or Transfer.

(4) [(5)] U-5. Uniform Termination Notice for Securities
Industry Registration.

(5) [(6)] ADV. Uniform Application for Investment Ad-
viser Registration.

(6) [€H]BD. Uniform Applicationfor Broker-Dealer Reg-
istration.

(7) [(8)] USR-1. Investment Company Report of Sales.

B [(9)] U-7. Smal Company Offerings Registration
Form may be used as adisclosure guide when making a small company

offering of securities pursuant to an exemption under the Act or when
making small public offerings pursuant to the Act, 87.A.

(9) [(10)] NF. Uniform Investment Company Notice Fil-
ing.

(10) [(21)] Model Accredited Investor Exemption Uni-
form Notice of Transaction.

(b)-(c) (No change.)
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 19, 2003.

TRD-200301836

Denise Voigt Crawford

Securities Commissioner

State Securities Board

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 305-8300

¢ ¢ ¢
TITLE 16. ECONOMIC REGULATION

PART 1. RAILROAD COMMISSION OF
TEXAS

CHAPTER 12. COAL MINING REGULATIONS

The Railroad Commission of Texas proposes amendments to
§12.3, relating to Definitions; the repeal of 812.71, relating to
Areas Where Mining is Prohibited or Limited; new §12.71, relat-
ing to Areas Where Surface Coal Mining Operations are Prohib-
ited or Limited; the repeal of §12.72, relating to Procedures; new
§12.72, relating to Procedures for Compatibility Findings, Public
Road Closures and Relocations, Buffer Zones, and Valid Existing
Rights Determinations; the repeal of §12.73, relating to Respon-
sibility; new §12.73, relating to Commission Obligations at Time
of Permit Application Review; new §12.74, relating to Respon-
sibility; and amendments to §12.77, relating to Applicability and
Restrictions on Exploration on Land Designated as Unsuitable
for Surface Coal Mining Operations; 812.111, relating to Gen-
eral Requirements: Exploration That Will Remove More Than
250 Tons of Coal or That Will Occur on Land Designated as Un-
suitable for Surface Coal Mining Operations; §12.112, relating
to Applications: Approval or Disapproval of Exploration of More
Than 250 Tons of Coal or That Will Occur on Land Designated as
Unsuitable for Surface Coal Mining Operations; 812.113, relat-
ing to Applications: Notice and Hearing for Exploration of More
Than 250 Tons; §12.118, relating to Relationship to Areas Des-
ignated Unsuitable for Mining; §12.151, relating to Protection of
Public Parks and Historic Places; §12.152, relating to Reloca-
tion or Use of Public Roads; §12.158, relating to Relationship
to Areas Designated Unsuitable for Mining; §12.191, Relating to
Protection of Public Parks and Historic Places; §12.192, relating
to Relocation or Use of Public Roads; §12.207, relating to Public
Notices of Filing of Permit Applications; and §12.216, relating to
Criteria for Permit Approval or Denial.

The Commission proposes to repeal §12.71, relating to Areas
Where Mining is Prohibited, and replace it with new §12.71, re-
lating to Areas Where Surface Coal Mining Operations are Pro-
hibited or Limited. The proposed new §12.71 adds subsection
(b) which is an exception for existing operations to areas where
surface coal mining operations are prohibited or limited.

The Commission proposes to repeal §12.72, relating to Proce-
dures for Permit Application, and replace it with §12.72, relating
to Procedures for Compatibility Findings, Public Road Closures
and Relocations, Buffer Zones, and Valid Existing Rights Deter-
minations. Proposed new subsection (c) explains which agency
determines if there is a valid existing right and the process for
determining if a valid existing right exists.

The Commission proposes to repeal §12.73, relating to Respon-
sibility, and replace it with new §12.73, relating to Commission
Obligations at Time of Permit Application Review. Proposed new
§12.73 establishes the criteria to be used for rejection of any por-
tion of an application containing protected lands and establishes
procedures for joint approval of mining operations that will ad-
versely affect publicly owned lands

The Commission proposes new §12.74, relating to Responsi-
bility. This new section is merely a renumbering of the current
§12.73, relating to Responsibility.

The Commission proposes amendments to §12.3 to remove the
definition of Surface coal mining operations, which exist on the
date of enactment, and to parallel the federal regulation 30 Code
of Federal Regulations (CFR) §761.5. The proposed change to
the definition of "valid existing rights" is intended to clarify the
circumstances under which a valid existing right exists. As stated
in Texas Natural Resources Code §134.012(d), the Commission
is not authorized to adjudicate property title or property rights
disputes. To demonstrate that a valid existing right exists, except
for usage or construction of roads, a person must document that
property rights existed on August 3, 1977, and must document
compliance with one of the two standards listed in paragraph
(187)(B). The two standards are the good faith/permits standard
and the needed for and adjacent standard. Other definitions are
renumbered as applicable.

The Commission proposes to amend §12.77, relating to explo-
ration on land designated as unsuitable for Surface coal mining
operations, by clarifying that lands listed under §12.71(a), relat-
ing to areas where Surface coal mining operations are prohibited
or limited, are subject to designation as unsuitable for surface
coal mining.

The Commission proposes to amend §12.111 and §12.112, to
specify that the applicant shall demonstrate that the proposed
exploration activities are designed to minimize interference with
the value for which the lands were designated as unsuitable for
Surface coal mining operations and document consultation with
the owner of the feature that causes the land to come under
§12.71(a) of this title.

The Commission proposes to amend §12.113, to add that notice
also be sent to commenters.

The Commission proposes to amend §12.118 to include areas
within 100 feet of a public road.

The Commission proposes to amend §812.151, 12.152, 12.158,
12.191, 12.192, 12.207, and 12.216, to conform rule citations to
other proposed changes.

Melvin Hodgkiss, Director, Surface Mining and Reclamation Divi-
sion, has determined that, during each year of the first five years
the proposed repeals, amendments, and new sections are in ef-
fect, there will be no fiscal impacts to state or local governments
as a result of their adoption. The new requirements applicable
to the Commission will impose no new costs on the Commis-
sion. These rule amendments are largely housekeeping mea-
sures that are anticipated to have little practical effect in Texas,
but which will keep the Texas program in compliance with the
requirements of the Office of Surface Mining Reclamation and
Enforcement, United States Department of Interior (OSM).

Mr. Hodgkiss has determined that, during each year of the first
five years the proposed repeals, amendments, and new sections
are in effect, there will be no discernable change in the cost of
regulatory compliance to small businesses, micro-businesses, or
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individuals. The proposed amendments to the rules regarding
valid existing rights could have the effect of clarifying and thus
streamlining the decision process. Cost savings resulting from
these changes will vary from operator to operator and cannot be
reliably predicted.

Mr. Hodgkiss has also determined that the public benefit from
adoption of the proposed repeals, amendments, and new sec-
tions will be continued adherence to environmental protection
standards in a more cost-effective fashion.

The Commission has not requested a local employment impact
statement pursuant to Texas Government Code, §2002.022.

Comments on the proposed repeals, amendments and
new sections should be submitted to Rules Coordina-
tor, Office of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online
at http://www.rrc.state.tx.us/rules/commentform.html; or by
electronic mail to rulescoordinator@rrc.state.tx.us Comments
will be accepted for 30 days after publication in the Texas
Register. The Commission finds that a 30-day comment period
is reasonable because these rules are required to keep the
Texas program in compliance with the requirements of OSM.
For further information, call Melvin Hodgkiss, Director, Surface
Mining and Reclamation Division, at (512) 463-6901. The
status of Commission rulemakings in progress is available at
http://www.rrc.state.tx.us/rules/proposed.html.

SUBCHAPTER A. GENERAL
DIVISION 1. GENERAL
16 TAC §12.3

The Commission proposes the amendments under Texas Natu-
ral Resources Code, §134.013, which authorizes the Commis-
sion to promulgate rules pertaining to surface coal mining oper-
ations.

Texas Natural Resources Code, §134.013, is affected by the pro-
posed amendments.

Issued in Austin, Texas, on March 11, 2003.
812.3. Définitions.

The following words and terms, when used in this Chapter (relating to
Coal Mining Regulations), shall have the following meanings unless
the context clearly indicates otherwise:

(1) - (168) (No change.)

[(169) Surface coa mining operations which exist on the
date of enactment--All surface coal mining operations which were be-
ing conducted on August 3, 1977.]

(169) [(176)] Surface mining activities--Those surface coal
mining and reclamation operations incident to the extraction of coal
from the earth by removing the materials over a coal seam, before re-
covering the coal, by auger coal mining, or by recovery of coa from a
deposit that is not inits original geologic location.

(170) [(X71)] Surface operations and impacts incident to
an underground coal mine--All activities involved in or related to
underground coal mining which are either conducted on the surface of
the land, produce changes in the land surface or disturb the surface,
air or water resources of the area, including all activities listed in
§134.004(19) of the Act and the definition of surface coa mining
operations contained in this section.

(171) [(172)] Suspended solids or nonfilterable residue--
Expressed as milligrams per liter, organic or inorganic materials car-
ried or held in suspension in water which are retained by a standard
glass fiber filter in the procedure outlined by the U.S. Environmental
Protection Agency regulations for wastewater and analyses (40 CFR
136).

(172) [(173)] Temporary diversion--A diversion of a
stream or overland flow which is used during coal exploration or
surface coal mining and reclamation operations and not approved by
the Commission to remain after reclamation as part of the approved
postmining land use.

(173) [(174)] Temporary impoundment--An impoundment
used during surface coal mining and reclamation operations, but not
approved by the Commission to remain as part of the approved post-
mining land use.

(174) [(175)] Thick overburden--M ore than sufficient spail
and other waste materials available from the entire permit area to re-
store the disturbed arearto its approximate original contour. More than
sufficient spoil and other waste materials occur where the overburden
thickness times the swell factor exceeds the combined thickness of
the overburden and coal bed prior to removing the coal, so that after
backfilling and grading the surface configuration of the reclaimed area
would not:

(A) closely resemble the surface configuration of the
land prior to mining; or

(B) blend into and complement the drainage pattern of
the surrounding terrain.

(175) [(176)] Thin overburden--Insufficient spoil and other
waste materials available from the entire permit areato restore the dis-
turbed area to its approximate origina contour. Insufficient spoil and
other waste materials occur where the overburden thickness times the
swell factor, plus the thickness of other available waste materials, is
less than the combined thickness of the overburden and coal bed prior
to removing the coal, so that after backfilling and grading the surface
configuration of the reclaimed area would not:

(A) closely resemble the surface configuration of the
land prior to mining; or

(B) blend into and complement the drainage pattern of
the surrounding terrain.

(176) [(177)] Ton--2,000 pounds avoirdupois (0.90718
metric ton).

(177) [(278)] Topsoil--The A and E soil-horizon layers of
the four master soil horizons.

(178) [(179)] Toxic-forming materials--Earth materials or
wastes which, if acted upon by air, water, weathering, or microbiolog-
ical processes, are likely to produce chemical or physical conditionsin
soils or water that are detrimenta to biota or uses of water.

(179) [(180)] Toxic mine drainage--Water that is dis
charged from active or abandoned mines or other areas affected by
coal exploration or surface coa mining and reclamation operations,
which contains a substance that through chemical action or physical
effectsislikely to kill, injure, or impair biotacommonly present in the
area that might be exposed to it.

(180) [(181)] Transfer, assignment, or sale of rights-A
change in ownership or other effective control over the right to
conduct surface coal mining operations under a permit issued by the
Commission.
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(181) [(182)] Unconsolidated streamlaid deposits holding
streams--With respect to alluvial valley floors, all flood plains and ter-
races|ocated inthelower portions of topographic valleyswhich contain
perennial or other streams with channels that are greater than 3 feet in
bankfull width and greater than 0.5 feet in bankfull depth.

(182) [(183)] Underground development waste--Waste
rock mixtures of coal, shale, claystone, siltstone, sandstone, limestone,
or related materias that are excavated, moved, and disposed of during
development and preparation of areas incident to underground mining
activities.

(183)

(A) surface operations incident to underground extrac-
tion of coa or in situ processing, such as construction, use, mainte-
nance, and reclamation of roads, above-ground repair areas, storage
areas, processing areas, shipping areas, areas upon which are sited sup-
port facilitiesincluding hoist and ventilating ducts, areas utilized for the
disposal and storage of waste, and areas on which materialsincident to
underground mining operations are placed; and

[€284)] Underground mining activities--Includes:

(B) underground operations such as underground con-
struction, operation, and reclamation of shafts, adits, underground sup-
port facilities, in situ processing, and underground mining, hauling,
storage, and blasting.

(184) [(185)] Undeveloped rangeland--For purposes of al-
luvial valley floors, lands where the use is not specifically controlled
and managed.

(185) [186)] Unwarranted failure to comply--The failure
of the permitteeto prevent the occurrence of any violation of the permit
or any requirement of the Act, dueto theindifference, lack of diligence,
or lack of reasonable care, or the failure to abate any violation of such
permit or the Act, due to indifference, lack of diligence, or lack of
reasonable care.

(186) [(18A)] Upland areas--With respect to alluvid valley
floors, those geomorphic features located outside the floodplain and
terrace complex, such as isolated higher terraces, aluvia fans, pedi-
ment surfaces, landslide deposits, and surfaces covered with residuum,
mud flows or debris flows, as well as highland areas underlain by
bedrock and covered by residual weathered material or debrisdeposited
by sheetwash, rillwash, or windblown material.

(187) Valid exigting rights--A set of circumstances under
which a person may, subject to Commission approval, conduct sur-
face coa mining operations on lands where §134.022 of the Act and
812.71(a) of this title (relating to Areas Where Surface Coa Mining
Operations are Prohibited or Limited) would otherwise prohibit such
operations. Possession of valid existing rights only confers an excep-
tion from the prohibitions of §12.71(a) of thistitle and §134.022 of the

(B) Additiona demonstrations. Except as provided in
subparagraph (C) of this paragraph, a person claiming valid existing
rights must also demonstrate compliance with one of the following

(i) Good faith/all permits standard. All permits and
other authorizationsrequired to conduct surface coal mining operations
have been obtained, or a good faith effort to obtain all necessary per-
mits and authorizations has been made, before the land came under the
protection of §12.71(a) of thistitle or §134.022 of the Act. At amini-
mum, an application must have been submitted for any permit required
under Subchapter G of this chapter (relating to Surface Coal Mining
and Reclamation Operations, Permits, and Coal Exploration Procedure

Systems); or

(if) Needed for and adjacent standard. The land is
needed for and immediately adjacent to asurface coal mining operation
for which al permits and other authorizations required to conduct sur-
face coal mining operations have been obtained, or agood faith attempt
to obtain all permits and authorizations has been made, before the land
came under the protection of §12.71(a) of thistitle or §134.022 of the
Act. To meet this standard, a person must demonstrate that prohibiting
expansion of the operation onto that land would unfairly impact the
viahility of the operation as originaly planned before the land came
under the protection of §12.71(a) of thistitle or §134.022 of the Act.
Except for operationsin existence before August 3, 1977, or for which
agood faith effort to obtain all necessary permits have been made be-
fore August 3, 1977, this standard does not apply to lands already under
the protection of §12.71(a) of thistitle or §134.022 of the Act when the
Commission approved the permit for the original operation or when the
good faith effort to obtain all necessary permits for the original opera-
tion was made. |n evaluating whether a person meets this standard, the
Commission may consider factors such as:

(I) the extent to which coa supply contracts or
other legal and business commitments that predate the time that the
land came under the protection of §12.71(a) of thistitle or §134.022 of
the Act depend upon use of that land for surface coal mining operations;

(1) the extent to which plans used to obtain fi-
nancing for the operation before the land came under the protection of
812.71(a) of thistitle or §134.022 of the Act rely upon use of that land
for surface coal mining operations;

(111)  the extent to which investments in the op-
eration before the land came under the protection of §12.71(a) of this
title or 8134.022 of the Act rely upon use of that land for surface coal
mining operations; and

(1V)  whether the land lies within the area identi-
fied on the life-of-mine map submitted under §12.136(3) of this title
(relating to Maps. General Requirements) or §12.182(3) of this title

Act. A person seeking to exercise valid existing rights must comply

(relating to Maps: General Requirements) before the land came under

with all other pertinent requirements of the Act and this chapter.

(A) Property rights demonstration. Except as provided
in subparagraph (C) of this paragraph, a person claiming valid existing
rights must demonstrate that alegally binding conveyance, lease, deed,
contract, or other document vests that person, or apredecessor ininter-

the protection of §12.71(a) of thistitle.

(C) Roads. A person who claims valid existing rights
to use or construct a road across the surface of lands protected by
§12.71(a) of thistitle or §134.022 of the Act must demonstrate that
one or more of thefollowing circumstances exist if theroad isincluded

est, with theright to conduct the type of surface coal mining operations
intended. Thisright must exist at the time that the land came under the
protection of 8§12.71(a) of this title or §134.022 of the Act. Applica
ble state statutory or case law will govern interpretation of documents
relied upon to establish property rights. If no appliceble state law ex-
ists, custom and generally accepted usage at the time and place that the
documents came into existence will govern their interpretation.

within the definition of "surface coal mining operations” in this section:

(i) the road existed when the land upon which it is
located came under the protection of §12.71(a) of thistitle or §134.022
of the Act, and the person has a lega right to use the road for surface
coa mining operations;

(if) aproperly recorded right of way or easement for
aroad in that location existed when the land came under the protection
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of §12.71(a) of thistitle or §134.022 of the Act, and, under the docu-
ment creating the right of way or easement, and under subsequent con-
veyances, the person has alegal right to use or construct a road across
the right of way or easement for surface coal mining operations;

(iii) avalid permit for use or construction of aroad
in that location for surface coa mining operations existed when the
land came under the protection of §12.71(a) of thistitle or §134.022 of
the Act; or

(iv) valid existing rights exist under subparagraphs
(A) and (B) of this paragraph.

[(188) Valid existing rights-Includes:]

[(A) except for haul roads]

[(i) those property rights in existence on August 3;
1977, that were created by alegally binding conveyance, lease, deed,
contract or other document which authorizes the applicant to produce
coal by a surface coal mining operation; and)]

[(ii) the person proposing to conduct surface coal
mining operations on such lands either:]

[(1) hasbeen validly issued, on or before August

3, 1977, all state and federal permits necessary to conduct such opera-
tions on those lands; or]

[(I1) candemonstrate to the Commission that the
coal is both needed for, and immediately adjacent to, an ongoing sur-
face coal mining operation for which all permits were obtained prior to
August 3, 1977;]

[(B) for haul roads; valid existing rights includes:]
[(i) A recorded right-of-way, recorded easement, or
apermit for acoal haul road recorded as of August 3, 1977; or]

[(ii) Any other road in existence as of August 3,

1977; and]

[(C) interpretation of the terms of the document relied
upon to establish valid existing rights shall be based upon Texas case
law concerning the interpretation of documents conveying mining
rights. When no Texas case law exists; interpretation shall be based
upon the usage and custom at the time and place where the document
came into existence and upon a showing by the applicant that the
parties to the document actually contemplated a right to conduct the
claims avalid existing right.]

[(D) valid existing rights does not include mere expec-
tation of aright to conduct surface coal mining operations or the right
to conduct underground coal mining. (Examples of rights which alone
do not constitute valid existing rights include, but are not limited to,
coal exploration permits or licenses, applications or bids for leases, or
where a person has only applied for a state or federal permit.)]

(188) [(189)] Valley fill--A fill structure consisting of any
material other than coal waste and organic material that is placed in a
valley where side dopes of the existing valley measured at the steepest
point are greater than 20 degrees or the average slope of the profile of
the valley from the toe of the fill to the top of thefill is greater than 10
degrees.

(189) [(190)] Violation, failure, or refusal--With respect to
8812.696 - 12.699 of thistitle, aviolation of or a failure or refusal to
comply with any order of the Commission including, but not limited
to, a condition of a permit, notice of violation, failure-to-abate cessa-
tion order, imminent harm cessation order, order to show cause why
apermit should not be suspended or revoked, and order in connection

with acivil action for relief, except an order incorporated in adecision
issued under §134.175 of the Act.

(190) [(191)] Violation notice--Any written notification
from a governmental entity of a violation of law, whether by letter,
memorandum, legal or administrative pleading, or other written
communication.

(191) [(292)] Water table--The upper surface of a zone of
saturation, where the body of ground water is not confined by an over-
lying impermesble zone.

(192) [¢293)] Willfully--With respect to §812.696 - 12.699
of thistitle, that an individual acted:

(A) eitherintentionally, voluntarily, or consciously; and

(B) with intentional disregard or plain indifference to
legal requirementsin authorizing, ordering, or carrying out acorporate
permitte€’s action or omission that constituted a violation, failure, or
refusal.

(193) [€294)] Willful violation--An act or omission which
violates the Act, state, or federal laws or regulations, or any permit
condition required by the Act or this chapter, committed by a person
who intends the result which actually occurs.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 20, 2003.

TRD-200301845

Mary Ross McDonald

Deputy General Counsel

Railroad Commission of Texas

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 475-1295

¢ ¢ ¢

SUBCHAPTERF. LANDSUNSUITABLE FOR
MINING

DIVISION 2. AREASDESIGNATED BY ACT
OF CONGRESS

16 TAC 8§812.71, 8§12.72

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Railroad Commission of Texas or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Strest, Austin.)

The Commission proposes the repeals under Texas Natural Re-
sources Code, §134.013, which authorizes the Commission to
promulgate rules pertaining to surface coal mining operations.

Texas Natural Resources Code, §134.013, is affected by the pro-
posed repeals.

Issued in Austin, Texas, on March 11, 2003.

§12.71. Areas Where Mining is Prohibited or Limited.

§12.72. Procedures.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 20, 2003.
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TRD-200301843

Mary Ross McDonald

Deputy General Counsel

Railroad Commission of Texas

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 475-1295

¢ ¢ ¢

16 TAC 8§12.71, 812.72

The Commission proposes the new sections under Texas Nat-
ural Resources Code, §134.013, which authorizes the Commis-
sion to promulgate rules pertaining to surface coal mining oper-
ations.

Texas Natural Resources Code, §134.013, is affected by the pro-
posed new sections.

Issued in Austin, Texas, on March 11, 2003.
812.71. AreasWhere Surface Coal Mining Operationsare Prohibited

(@) Surface coal mining operations may not be conducted on
the following lands unless those lands either qualify for the exception
for existing operations under subsection (b) of thissection or are subject
to valid existing rights, as determined under §12.72(c) of thistitle (re-
lating to Procedures for Compatibility Findings, Public Road Closures
and Relocations, Buffer Zones, and Valid Existing Rights Determina-
tions):

(1) Any lands within the boundaries of:
(A) theNational Park System;
(B) the Nationa Wildlife Refuge System;
(C) the National System of Trails;
(D) the National Wilderness Preservation System,

(E) theWild and Scenic Rivers System, including study
rivers designated under section 5(a) of the Wild and Scenic Rivers Act,
16 U.S.C. 1276(a), or study rivers or study river corridors established
in any guidelines issued under that Act; or

(F) National Recreation Areas designated by Act of

Congress.

(2) Any federal lands within a national forest, except that
this prohibition must not apply if the Secretary finds that there are no
significant recreational, timber, economic, or other values that may be
incompatible with surface coal mining operations, and:

(A) any surface operations and impacts will be incident
to an underground coal mine; or

(B) withrespect tolandsthat do not have significant for-
est cover within national forests west of the 100th meridian, the Sec-
retary of Agriculture has determined that surface mining isin compli-
ance with the Act, the Multiple-Use Sustained Yield Act of 1960, 16
U.S.C. 528-531; the Federal Coal Leasing Amendments Act of 1975,
30 U.S.C. 181 et seq.; and the National Forest Management Act of
1976, 16 U.S.C. 1600 et seq.

(3) Any lands where the operation would adversely affect
any publicly owned park or any place listed in the National Register of
Historic Places; however, this prohibition does not apply if, as provided
in §12.73(d) of thistitle (relating to Commission Obligations at Time

(4) Within 100 feet, measured horizontally, of the outside
right-of-way line of any public road, except:

(A) where a mine access or haul road joins a public

(B) when, as provided in 812.72(a) of this title, the
Commission (or the appropriate public road authority designated by
the Commission) allows the public road to be relocated or closed,
or the area within the buffer zone to be affected by the surface coal
mining operation, after:

(i) providing public notice and opportunity for a
public hearing in accordance with §12.72(a)(3) of thisttitle; and

(ii) finding in writing that the interests of the
affected public and landowners will be protected.

(5) Within 300 feet, measured horizontally, of any occu-
pied dwelling; except when:

(A) the owner of the dwelling has provided a written
waiver consenting to surface coal mining operations within the pro-
tected zone, as provided in §12.72(b) of thistitle; or

(B) the part of the operation to be located closer than
300 feet to the dwelling is an access or haul road that connects with an
existing publicroad on the side of the public road opposite the dwelling.

(6) Within 300 feet, measured horizontally, of any public
building, school, church, community or institutional building, or public
park.

(7) Within 100 feet, measured horizontally, of a cemetery;
however, this prohibition does not apply if the cemetery isrelocated in
accordance with all applicable laws and regulations.

(b) Exception for existing operations. The prohibitions and
limitations of subsection (@) of this section do not apply to surface coal
mining operations for which a valid permit, issued under Subchapter
G of this chapter (relating to Surface Coal Mining and Reclamation
Operations, Permits and Coal Exploration Procedures Systems), exists
when the land comes under the protection of subsection (a) of this sec-
tion; this exception applies only to lands within the permit area as it
exists when the land comes under the protection of subsection (a) of

812.72. Procedures for Compatibility Findings, Public Road
Closures and Relocations, Buffer Zones, and Valid Existing Rights
Determinations.

(@) Proceduresfor relocating or closing a public road or waiv-
ing the prohibition on surface coal mining operations within the buffer
zone of a public road.

(1) This section does not apply to:

(A) lands for which a person has valid existing rights,
as determined under subsection (c) of this section;

(B) landswithin the scope of the exception for existing
operations in §12.71(b) of this title (relating to Areas Where Surface
Coal Mining Operations are Prohibited or Limited); and

(C) access or haul roads that join a public road, as de-
scribedin 812.71(a8)(4)(A) of thistitle (relating to Areas Where Surface
Coa Mining Operations are Prohibited or Limited).

(2) All necessary approvals from the authority with juris-
diction over the road must be obtained for the following:

of Permit Application Review), the Commission and the federal, state
or local agency with jurisdiction over the park or place jointly approve
the operation.

(A) relocation of a public road;
(B) closure of apublic road; or
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(C) surfacecoa mining operations proposed within 100

based upon which part of §12.71(a) of thistitle (relating to AreasWhere

feet, measured horizontally, of the outside right-of-way line of apublic

Surface Coal Mining Operations are Prohibited or Limited) appliesand

road.

(3) Before approving an action proposed under paragraph
(2) of this subsection, the Commission or a public road authority that it
designates must determine that the interests of the public and affected
landowners will be protected. Before making this determination, the

whether the request includes federal lands.
Figure: 16 TAC 812.72(c)(1)

(2) Contents of requestsfor avalid existing rights determi-
nation. A request for avalid existing rights determination for any land
other than federal 1and must be submitted to the Commission if the ap-

Commission or designated authority must:

(A) provide a public comment period and opportunity
to request a public hearing in the locality of the proposed operation;

(B) if apublic hearing is requested, publish appropriate
advance natice at |east two weeks before the hearing in anewspaper of
general circulation in the affected locality; and

(C) based upon information received from the public,

plicant intends to conduct surface coal mining operations on the basis
of valid existing rights under 812.71(a) of this title or wishes to con-
firm theright to do so. Thisrequest may be submitted before preparing
and submitting an application for a permit or boundary revision for the
land.

(A) Reqguirementsfor property rights demonstration. A
property rights demonstration must be provided under the definition of
"valid existing rights" in §12.3(187)(A) of thistitle (relating to Defini-

make a written finding as to whether the interests of the public and

tions) if the request relies upon the good faith/all permits standard or

affected landownerswill be protected. If ahearing isheld by the Com-
mission or designated authority, the Commission or designated author-

the needed for and adjacent standard in the definition of "valid existing
rights' in 812.3(187)(B) of thistitle. This demonstration must include

ity must make awritten finding within 30 days after the hearing. If no

the following items:

hearing is held, the Commission or designated authority must make a
written finding within 30 days after the end of the public comment pe-
riod.

(b) Procedures for waiving the prohibition on surface coal
mining operations within the buffer zone of an occupied dwelling.

(1) This section does not apply to:
(A) lands for which a person has valid existing rights,

(i) alegal description of theland to whichtherequest
pertains,

(ii) completedocumentation of the character and ex-
tent of theapplicant’ scurrent interestsin the surface and mineral estates
of the land to which the request pertains;

(iii) acompletechain of titlefor the surface and min-
eral estates of the land to which the request pertains;

as determined under subsection (c) of this section;
(B) landswithin the scope of the exception for existing

(iv) adescription of the nature and effect of eachtitle
instrument that forms the basisfor the request, including any provision

operations in §12.71(b) of thistitle (relating to Areas Where Surface

pertaining to the type or method of mining or mining-related surface

Coal Mining Operations are Prohibited or Limited); and

(C) access or haul roads that connect with an existing
public road on the side of the public road opposite the dwelling, as pro-
vided in 812.71(a)(5)(B) of thistitle (relating to Areas Where Surface
Coal Mining Operations are Prohibited or Limited).

(2) If surface coal mining operations are proposed to be
conducted within 300 feet, measured horizontally, of any occupied
dwelling, the permit application must include a written waiver by

disturbances and facilities;

(v) adescription of the type and extent of surface
coal mining operations that the applicant claims the right to conduct,
including the method of mining, any mining-related surface activities
and facilities, and an explanation of how those operations would be
consistent with state property law;

(vi) complete documentation of the nature and
ownership, as of the date that the land came under the protection of

lease, deed, or other conveyance from the owner of the dwelling. The
waiver must clarify that the owner and signatory have the lega right

§12.71(a) of this title (relating to Areas Where Surface Coal Mining
Operations are Prohibited or Limited) or §134.022 of the Act, of all

to deny mining and knowingly waived that right. The waiver will act

property rights for the surface and mineral estates of the land to which

as consent to surface coal mining operations within a closer distance
of the dwelling as specified.

(3) If a valid waiver from the owner of an occupied
dwelling to conduct operations within 300 feet of the dwelling was
obtained before August 3, 1977, a new waiver does not need to be
provided.

(4) If avalid waiver is obtained from the owner of an oc-

the request pertains,

(vii) names and addresses of the current owners of
the surface and mineral estates of theland to which therequest pertains;

(viii) if the cod interests have been severed from
other property interests, documentation that the owners of other prop-
erty interestsin the land to which the request pertains has been notified
and provided reasonable opportunity to comment on the validity of the

cupied dwelling, that waiver will remain effective against subsequent

applicant’s property rights claims; and

purchasers who have actual or constructive knowledge of the existing
walver at thetime of purchase. A subsequent purchaser will be deemed
to have constructive knowledge if the waiver has been properly filed in
public property records pursuant to state laws or if surface coa mining
operations have entered the 300-foot zone before the date of purchase.

() Submission and processing of requests for valid existing
rights determinations.

(1) Basic framework for valid existing rights determina-

(ix) any commentsthat are received by the applicant
in response to the notification provided under clause (viii) of this sub-

paragraph.

(B) Requirementsfor good faith/all permitsstandard. If
the applicant’s request relies upon the good faith/all permits standard
in the definition of "valid existing rights" in §12.3(187)(B)(i) of this
title, theinformation required under that clause must be submitted. The
following information about permits, licenses, and authorizations for

tions. Thefollowing table identifies the agency responsible for making
avalid existing rights determination and the definition that it must use,

surface coal mining operations on theland to which the request pertains
must also be submitted:
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(i) approval and issuance dates and identification

subsection, the Commission must implement the notice and comment

numbersfor any permits, licenses, and authorizations that the applicant

requirements of paragraph (4) of this subsection.

or a predecessor in interest obtained before the land came under the
protection of §12.71(a) of this title (relating to Areas Where Surface
Coal Mining Operations are Prohibited or Limited) or §134.022 of the
Act;

(ii) application dates and identification numbers for

(D) If theinformation requested by the Commission un-
der subparagraph (B) of this paragraph is not provided within the time
specified or as subsequently extended, the Commission must issue a
determination that the applicant has not demonstrated valid existing
rights, as provided in paragraph (5)(D) of this subsection.

any permits, licenses, and authorizations for which the applicant or a
predecessor in interest submitted an application before the land came
under the protection of §12.71(a) of this title or §134.022 of the Act;
and

(iii) anexplanation of any other good faith effort that
the applicant or a predecessor in interest made to obtain the necessary
permits, licenses, and authorizations as of the date that the land came
under the protection of §12.71(a) of thistitle or §134.022 of the Act.

(C) Requirementsfor needed for and adjacent standard.
If the applicant’ s request relies upon the needed for and adjacent stan-
dard in the definition of "valid existing rights" in §12.3(187)(B)(i) of
thistitle, the information required under subparagraph (A) of thispara
graph must be submitted. In addition, the applicant must explain how
and why the land is needed for and immediately adjacent to the oper-

(4) Notice and comment requirements and procedures.

(A) When the applicant’s request satisfies the com-
pleteness requirements of paragraph (3) of this subsection, the
Commission must publish a notice in a newspaper of general circula-
tion in the county in which the land is located. This notice must invite
comment on the merits of the request. Alternatively, the Commission
may require that the applicant publish this notice and provide the
Commission with a copy of the published notice. Each notice must
include:

(i) thelocation of the land to which the request per-

tains;

(if) adescription of the type of surface coal mining
operations planned;

ation upon which the request is based, including a demonstration that
prohibiting expansion of the operation onto that land would unfairly
impact the viability of the operation as originaly planned before the
land came under the protection of §12.71(a) of thistitle or §134.022 of
the Act.

(D) Requirements for standards for mine roads. If the
applicant’s request relies upon one of the standards for roads in the
definition of "valid existing rights' in §12.3(187)(c)(i) - (iii) of this
title, the applicant must submit satisfactory documentation that:

(i) the road existed when the land upon which it is
located came under the protection of §12.71(a) of thistitle or §134.022
of the Act, and that the applicant has a legal right to use the road for
surface coal mining operations,

(ii) aproperly recorded right of way or easement for

(iii) areference to and brief description of the ap-
plicable standard(s) under the definition of "valid existing rights' in
8§12.3(187) of thistitle; and

(1) if the reguest relies upon the good faith/all
permits standard or the needed for and adjacent standard in the defi-
nition of "valid existing rights" in §12.3(187)(B) of thistitle, the notice
also must include a description of the property rights claimed and the
basis for that claim;

(1) if the request relies upon the standard in the
definition of "valid existing rights" in §12.3(187)(C)(i) of thistitle, the
notice also must include a description of the basisfor the claim that the
road existed when the land came under the protection of 812.71(a) of
thistitle or §134.022 of the Act. In addition, the notice must include a
description of the basisfor the claim that the applicant hasalegal right

aroad in that location existed when the land came under the protection
of §12.71(a) of thistitle or §134.022 of the Act, and, under the docu-
ment creating the right of way or easement, and under any subsequent
conveyances, the applicant has a legal right to use or construct a road
across that right of way or easement to conduct surface coa mining
operations; or

(iii) avalid permit for use or construction of aroad
in that location for surface coal mining operations existed when the

to use that road for surface coal mining operations;

(1) if therequest relies upon the standard in the
definition of "valid existing rights" in §12.3(187)(C)(ii) of thistitle, the
notice must aso include a description of the basis for the claim that a
properly recorded right of way or easement for aroad in that location
existed when the land came under the protection of §12.71(a) of this
title or §134.022 of the Act. In addition, the notice must include a
description of the basis for the claim that, under the document creating

land came under the protection of §12.71(a) of thistitle or §134.022 of
the Act.

(3) Initia review of request regarding any land other than
federal land.

(A) The Commission must conduct an initial review to
determine whether the applicant’ s request includes all applicable com-
ponents of the submission regquirements of paragraph (2) of this sub-
section. This review pertains only to the completeness of the request,
not the legal or technical adequacy of the materials submitted.

(B) If theapplicant’ s request does not include all appli-

the right-of-way or easement, and under any subsequent conveyances,
the applicant hasalegal right to use or construct aroad acrosstheright-
of-way or easement to conduct surface coal mining operations;

(iv) if the applicant’s request relies upon one or
more of the standards in the definition of "valid existing rights" in
§12.3(187)(B), (C)(i), and (C)(ii) of this title, a statement that the
Commission will not make a decision on the merits of the request if,
by the close of the comment period under this notice or the notice
required by subparagraph (C) of this paragraph, a person with a lega
interest in the land initiates appropriate legal action to resolve any
differences concerning the validity or interpretation of the deed, lease,

cable components of the submission requirements of paragraph (2) of

easement, or other documents that form the basis of the applicant’s

this subsection, the Commission must notify the applicant and estab-
lish areasonable time for submission of the missing information.

(C) Whentheapplicant’srequestincludesall applicable
components of the submission requirements of paragraph (2) of this

clam;

(v) adescription of the procedures that the Commis-
sion will follow in processing the request;
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(vi) the closing date of the comment period, which

rights dispute is finally adjudicated. This clause applies only to situa

must be aminimum of 30 days after the publication date of the notice;

tions in which legal action has been initiated as of the closing date of

(vii) astatement that interested persons may obtain
a 30-day extension of the comment period upon request; and

(viii)  thenameand address of the Commission office
where a copy of the request is available for public inspection and to
which comments and requests for extension of the comment period
should be sent.

(B) The Commission must promptly provide a copy of

the comment period under paragraph (4)(A) or (C) of this subsection.

(ii)  If the record indicates disagreement asto the ac-
curacy of property rights claims, but this disagreement is not the sub-
ject of pending litigation in a court or administrative agency of compe-
tent jurisdiction, the Commission must eval uate the merits of theinfor-
mation in the record and determine whether the applicant has demon-
strated that the requisite property rights exist under the definition of
"valid existing rights” in §12.3(187)(A), (C)(i) or (C)(ii) of this title,

the notice required under subparagraph (A) of this paragraph to:

(i) all reasonably locatable owners of surface and
mineral estatesin the land included in the request; and

(ii) theowner of thefeature causing theland to come
under the protection of §12.71(a) of this title, and, when applicable,
the agency with primary jurisdiction over the feature with respect to
the values causing the land to come under the protection of §12.71(a)
of thistitle. For example, both the landowner and the State Historic
Preservation Officer must be notified if surface coal mining operations
would adversely impact any site listed on the National Register of His-
toric Places. As another example, both the surface owner and the Na-

as appropriate. The Commission must then proceed with the decision
process under subparagraph (B) of this paragraph.

(D) Default determination. The Commission must is-
sue adetermination that an applicant has not demonstrated valid exist-
ing rights if the information that is requested under paragraph (3)(B)
of this subsection or subparagraph (A) of this paragraph has not been
submitted within the time specified or as subsequently extended. The
Commission will make this determination without prejudice, meaning
that the applicant may refile a revised request at any time.

(E) Notice after decision. After making a determina-
tion, the Commission must:

tional Park Service must be notified if the request includes non-federal
lands within the authorized boundaries of a unit of the National Park

System.

(C) The letter transmitting the notice required under
subparagraph (B) of this paragraph must provide a 30-day comment

(i) provide a copy of the determination, together
with an explanation of appeal rightsand procedures, to the applicant, to
the owner or owners of the land to which the determination applies, to
the owner of the feature causing the land to come under the protection
of §12.71(a) of this title, and, when applicable, to the agency with

period, starting from the date of service of the letter, and specify

primary jurisdiction over the feature with respect to the values that

that another 30 days is available upon reguest. At its discretion, the
Commission may grant additional time for good cause upon request.
The Commission need not necessarily consider comments received
after the closing date of the comment period.

(5) How adecision will be made.

(A) Procedure. The Commission must review the ma-
terials submitted under paragraph (2) of this subsection, comments re-
ceived under paragraph (4) of this subsection, and any other relevant,
reasonably available information to determine whether the record is
sufficiently complete and adequate to support a decision on the merits

caused the land to come under the protection of §12.71(a) of thistitle;
and

(ii) publish notice of the determination in a newspa-
per of generd circulation in the county in which the land is located.
Alternatively, the Commission may require that the applicant publish
this notice and provide a copy of the published notice to the Commis-
sion.

(6) Administrative and judicial review. A determination
that an applicant has or does not have valid existing rightsis subject to
administrative and judicial review under §12.222 and §12.223 of this

of therequest. If not, the Commission must notify the applicant in writ-

title (relating to Administrative Review and Judicial Review).

ing, explaining the inadequacy of the record and requesting submittal,
within a specified reasonable time, of any additional information that
the agency deems necessary to remedy the inadequacy.

(B) Determination. Once the record is complete and
adequate, the Commission must determine whether the applicant has

(7) Availability of records. The Commission must make
acopy of that request available to the public in the same manner as it
must make permit applications available to the public under §12.210 of
thistitle (relating to Public Availability of Information in Permit Appli-
cations On File With the Commission). In addition, the Commission

demonstrated valid existing rights. The decision document must ex-
plain how the applicant has or has not satisfied all applicable elements
of the definition of "valid existing rights" in §12.3(187) of thistitle. It

must make records associated with that request, and any subsequent
determination under paragraph (5) of this subsection, available to the
public in accordance with the requirements and procedures of §12.672

must contain findings of fact and conclusions, and it must specify the
reasons for the conclusions.

(C) Impact of property rights disagreements. This sub-
paragraph applies only when the request relies upon one or more of the
standards in the definition of "valid existing rights" in §12.3(187)(B),
(C)(i) and (C)(ii) of thistitle.

(i) The Commission must issue adetermination that
the applicant has not demonstrated valid existing rights if those prop-
erty rights claims are the subject of pending litigation in a court or ad-
ministrative body with jurisdiction over the property rights in ques-
tion. The Commission will make this determination without preju-
dice, meaning that an applicant may refile the request oncethe property

of thistitle (relating to Availability of Records).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 20, 2003.

TRD-200301846

Mary Ross McDonald

Deputy General Counsel

Railroad Commission of Texas

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 475-1295

¢ ¢ ¢
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DIVISION 3. CRITERIA FOR DESIGNATING
AREAS ASUNSUITABLE FOR SURFACE COAL
MINING OPERATIONS

16 TAC 8§12.73

(Editor’'s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Railroad Commission of Texas or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Commission proposes the repeal under Texas Natural Re-
sources Code, §134.013, which authorizes the Commission to
promulgate rules pertaining to surface coal mining operations.

Texas Natural Resources Code, §134.013, is affected by the pro-
posed repeal.

Issued in Austin, Texas, on March 11, 2003.
§12.73. Responsibility.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 20, 2003.

TRD-200301844

Mary Ross McDonald

Deputy General Counsel

Railroad Commission of Texas

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 475-1295

¢ ¢ ¢
16 TAC 8§12.73, 812.74

The Commission proposes the new sections under Texas Nat-
ural Resources Code, §134.013, which authorizes the Commis-
sion to promulgate rules pertaining to surface coal mining oper-
ations.

Texas Natural Resources Code, §134.013, is affected by the pro-
posed new sections.

Issued in Austin, Texas, on March 11, 2003.

§12.73. Commission Obligations at Time of Permit Application Re-
view.

(8 Obligation. Upon receipt of an administratively complete
application for a permit for a surface coa mining operation, or an ad-
ministratively complete application for revision of the boundaries of
a surface coal mining operation permit, the Commission must review
the application to determine whether the proposed surface coal mining
operation would be located on any lands protected under §12.71(a) of
thistitle (relating to Areas Where Surface Coal Mining Operations are
Prohibited or Limited).

(b) Criteria for Rejection. The Commission must reject any
portion of the application that would |ocate surface coal mining opera
tions on land protected under §12.71(a) of thistitle unless:

(1) the site qualifies for the exception for existing opera-

(3) the applicant obtains a waiver or exception from the
prohibitions of §12.71(a) of thistitle in accordance with §12.72(a)-(b)
of thistitle; or

(4) for lands protected by §12.71(8)(3) of thistitle, both the
Commission and the agency with jurisdiction over the park or place
jointly approve the proposed operation in accordance with subsection

(c) Location verification. If the Commission has difficulty de-
termining whether an application includes land within an area speci-
fied in §12.71(a)(2) of this title or within the specified distance from
a structure or feature listed in §12.71(a)(6) or (a)(7) of this title, the
Commission must request that the federal, state, or local governmental
agency with jurisdiction over the protected land, structure, or feature
verify the location.

(1) Thereguest for location verification must:
(A) include relevant portions of the permit application;

(B) providethe agency with 30 days after receipt to re-
spond, with anotice that another 30 daysis available upon request; and

(C) specify that the Commission will not necessarily
consider a response received after the comment period provided un-
der subparagraph (B) of this paragraph.

(2) If the agency does not respond in a timely manner, the
Commission may make the necessary determination based on available
information.

(d) Proceduresfor joint approval of surface coal mining opera-
tionsthat will adversely affect publicly owned parks or historic places.

(1) If the Commission determinesthat the proposed surface
coa mining operation will adversely affect any publicly owned park
or any place included in the National Register of Historic Places, the
Commission must request that the federal, state, or local agency with
jurisdiction over the park or place either approve or object to the pro-
posed operation. The request must:

(A) include acopy of applicable parts of the permit ap-

plication;
(B) providethe agency with 30 days after receipt to re-
spond, with anotice that another 30 daysis available upon request; and
(C) statethat failuretointerpose an objection withinthe
time specified under subparagraph (B) of this paragraph will constitute
approval of the proposed operation.

(2) The Commission may not issue a permit for a proposed
operation subject to paragraph (1) of this subsection unless all affected
agencies jointly approve.

(3) Paragraphs (1) and (2) of this subsection do not apply

to:

(A) lands for which a person has valid existing rights,
as determined under §12.72(c) of thistitle; and

(B) landswithin the scope of the exception for existing
operationsin §12.71(b) of thistitle.

§12.74. Responsihility.

The Commission must use the criteriain this Subchapter (relating to

tions under §12.71(b) of thistitle;

(2) aperson hasvalid existing rights for the land, as deter-
mined under §12.72(c) of thistitle (relating to Procedures For Compat-
ibility Findings, Public Road Closures and Relocations, Buffer Zones,
And Valid Existing Rights Determinations);

Lands Unsuitablefor Mining) for the evaluation of each petition for the
designation of areas as unsuitable for surface coal mining operations.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

PROPOSED RULES April 4, 2003 28 TexReg 2843



Filed with the Office of the Secretary of State on March 20, 2003.

TRD-200301847

Mary Ross McDonald

Deputy General Counsel

Railroad Commission of Texas

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 475-1295

¢ ¢ ¢
16 TAC 812.77

The Commission proposes the amendments under Texas Natu-
ral Resources Code, §134.013, which authorizes the Commis-
sion to promulgate rules pertaining to surface coal mining oper-
ations.

Texas Natural Resources Code, §134.013, is affected by the pro-
posed amendments.

Issued in Austin, Texas, on March 11, 2003.

§12.77. Applicability and Restrictions on Exploration on Land Des-
ignated as Unsuitable for Surface Coal Mining Operations.

(@) Applicahbility. Pursuant to appropriate petitions, lands
listed in 812.71(a) of this title (relating to Areas Where Surface
Coal Mining Operations are Prohibited or Limited) are subject to
designation as unsuitable for al or certain types of Surface coal
mining operations under this Division and Division 4 of Subchapter F
(relating to Lands Unsuitable for Mining).

(b) Exploration Restrictions. Designation of any area as un-
suitable for all or certain types of surface coal mining operations pur-
suant to §8§134.016-134.022 of the Act and regul ations of this subchap-
ter (relating to Lands Unsuitable for Mining) does not prohibit coal ex-
ploration operations in the area, if conducted in accordance with the
Act, this chapter (relating to Coa Mining Regulations), the approved
state program and other applicable requirements. Exploration opera-
tions on any lands designated unsuitable for surface coa mining op-
erations must be approved by the Commission under §§12.109-12.115
of thistitle (relating to General Requirements for Coal Exploration) to
ensure that exploration does not interfere with any value for which the
area has been designated unsuitable for surface coal mining.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 20, 2003.

TRD-200301848

Mary Ross McDonald

Deputy General Counsel

Railroad Commission of Texas

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 475-1295

¢ ¢ ¢

SUBCHAPTER G. SURFACE COAL MINING
AND RECLAMATION OPERATIONS, PERMITS,
AND COAL EXPLORATION PROCEDURES
SYSTEMS

DIVISION 3. GENERAL REQUIREMENTS
FOR COAL EXPLORATION

16 TAC §812.111 - 12.113

The Commission proposes the amendments under Texas Natu-
ral Resources Code, §134.013, which authorizes the Commis-
sion to promulgate rules pertaining to surface coal mining oper-
ations.

Texas Natural Resources Code, §134.013, is affected by the pro-
posed amendments.

Issued in Austin, Texas, on March 11, 2003.

More Than 250 Tons of Coal or That WiI Occur on Land Designated
as Unsuitable for Surface Coal Mining Operations.

Any person who intends to conduct coal exploration outside a permit
areaduring which more than 250 tons of coal will be removed or which
will take place on lands designated as unsuitable for surface mining un-
der Subchapter F of this chapter (relating to Lands Unsuitable for Min-
ing) shall, prior to conducting the exploration, submit an application
and obtain the written approval of the Commission, in accordance with
the following:

(1) Contents of application for approval. Each application
for approval shall contain, at a minimum, the following information:

(A) - (E) (Nochange)

(F) if the surface is owned by a person other than the
applicant, a description of the basis upon which the gpplicant claims
the right to enter that land for the purpose of conducting exploration
and reclamation; [and]

(G) astatement of why extraction of more than 250 tons
of coal is necessary for exploration; and[:]

(H) for any lands listed in §12.71(a) of thistitle (relat-
ing to Areas Where Surface Coal Mining Operations are Prohibited or
Limited), a demonstration that, to the extent technologically and eco-
nomically feasible, the proposed exploration activities have been de-
signed to minimize interference with the values for which those lands
were designated as unsuitable for Surface coal mining operations. The
application must include documentation of consultation with the owner
of thefeature causing theland to come under the protection of §12.71(a)
of thistitle, and, when applicable, with the agency with primary juris-
diction over the feature with respect to the values that caused the land
to come under the protection of §12.71(a) of thistitle.

(2) (No change.)

§12.112. Applications: Approval or Disapproval of Exploration of
More Than 250 Tons of Coal or That Will Occur on Land Designated
as Unsuitable for Surface Coal Mining Operations.

(@ (No change.)

(b) The Commission shal approve a complete applica
tion filed in accordance with §812.109-12.111, this section, and
§812.113-12.115 of this title (relating to General Reguirements
for Coa Exploration), if it finds, in writing, that the applicant has
demongtrated that the exploration and reclamation described in the
application:

(1) (Nochange.)
(2) will not jeopardizethe continued existence of an endan-
gered or threatened species listed pursuant to Section 4 of the Endan-

gered Species Act of 1973 (16 U.S.C. 1533) or result in the destruction
or adverse modification of critical habitat of those species; [and]

(3) will not adversely affect any cultural resources or dis-
tricts, sites, buildings, structures, or objects listed or eligible for listing
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on the National Register of Historic Places, unless the proposed explo-
ration has been approved by both the Commission and the agency with
jurisdiction over such matters; and

(4) with respect to exploration activities on any lands pro-
tected under 812.71(a) of this title (relating to Areas Where Surface
Cod Mining Operationsare Prohibited Or Limited), minimizeinterfer-
ence, to the extent technologically and economically feasible, with the
values for which those lands were designated as unsuitable for surface
coal mining operations. Before making this finding, the Commission
must provide reasonable opportunity to the owner of the feature caus-
ing the land to come under the protection of §12.71(a) of thistitle, and,
when applicable, to the agency with primary jurisdiction over the fea-
ture with respect to the values that caused the land to come under the
protection of §12.71(a) of thistitle, to comment on whether the finding
is appropriate.

(©) (No change)

§12.113. Applications: Notice and Hearing for Exploration of More
Than 250 Tons.

(& The Commission shall notify the applicant and the appro-
priate local government officials, and other commenters on the appli-
cation, in writing, of its decision to approve or disapprove the appli-
cation. If the application is disapproved, the notice to the applicant
shall include a statement of the reason[,] for disapproval. The Com-
mission shall provide public notice of approval or disapproval of each
application[;] by publication in a newspaper of genera circulation in
the general vicinity of the proposed operations.

(b) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 20, 2003.

TRD-200301849

Mary Ross McDonald

Deputy General Counsel

Railroad Commission of Texas

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 475-1295

¢ ¢ ¢

DIVISION 4. SURFACE MINING PERMIT
APPLICATIONS-MINIMUM REQUIREMENTS
FOR LEGAL, FINANCIAL, COMPLIANCE, AND
RELATED INFORMATION, PART |

16 TAC 812.118

The Commission proposes the amendments under Texas Natu-
ral Resources Code, §134.013, which authorizes the Commis-
sion to promulgate rules pertaining to surface coal mining oper-
ations.

Texas Natural Resources Code, §134.013, is affected by the pro-
posed amendments.

Issued in Austin, Texas, on March 11, 2003.

§12.118. Relationship to Areas Designated Unsuitable for Mining.

(@) Eachapplication shall contain [astatement of] availablein-
formation on whether the proposed permit areaiswithin an areadesig-
nated unsuitablefor surface coal mining and reclamation or iswithin an

area under study for designation in an administrative proceeding [ac-
tivities] under §812.74-12.77 of thistitle (relating to Criteriafor Des-
ignating Areas as Unsuitable for Surface Coal Mining Operations) and
§812.78-12.85 of thistitle (relating to Process for Designating Areas
as Unsuitablefor Surface Coal Mining Operatlons) [or under study for
designation in an administrative ).

(b) (No change.)

(c) If an applicant proposes to conduct surface mining activi-
tieswithin 100 feet of a public road or within 300 feet of an occupied
dwelling, the application must meet the requirements of §12.72(a) or
(b) of thistitle (relating to Procedures for Compatibility Findings, Pub-
lic Road Closures and Relocations, Buffer Zones, and Valid Existing
Rights Determinations) [shall contain the waiver of the owner of the
dwelling as required in §12.72(f) of thistitle (relating to Procedures)].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 20, 2003.

TRD-200301850

Mary Ross McDonald

Deputy General Counsel

Railroad Commission of Texas

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 475-1295

¢ ¢ ¢

DIVISION 6. SURFACE MINING PERMIT
APPLICATIONS-MINIMUM REQUIREMENTS
FOR RECLAMATION AND OPERATION PLAN
16 TAC §12.151, 8§12.152

The Commission proposes the amendments under Texas Natu-
ral Resources Code, §134.013, which authorizes the Commis-
sion to promulgate rules pertaining to surface coal mining oper-
ations.

Texas Natural Resources Code, §134.013, is affected by the pro-
posed amendments.

Issued in Austin, Texas, on March 11, 2003.
812.151. Protection of Public Parks and Historic Places.

(@ For any publicly owned parks or any places listed on the
National Register of Historic Places that may be adversely affected by
the proposed operations, each plan shall describe the measures to be
used:

(1) to prevent adverse impacts; or

(2) if apersonhasvalid existing rights as determined under
812.72(c) of this title (relating to Procedures for Compatibility Find-
ings, Public Road Closures and Relocations, Buffer Zones, and Valid
Existing Rights Determinations), or if joint agency approval isto be ob-
tained under §12.73(d) of thistitle (relating to Commission Obligations
at Time of Permit Application Review), to minimize adverse impacts.

[(2) if valid existing rights or joint agency approval is to
be obtained under §12.72(g) of this title (relating to Procedures), to
minimize adverse impacts.]

(b) (No change.)
§12.152. Relocation or Use of Public Roads.
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Each application shall describe, with appropriate maps and cross sec-
tions, the measures to be used to ensure that the interests of the public
and landowners affected are protected if, under §12.72(a) of this title
(relating to Procedures for Compatibility Findings, Public Road Clo-
sures and Relocations, Buffer Zones, and Valid Existing Rights De-
terminations) [ §12.72(e) of this title], the applicant seeks to have the
Commission approve:

(1) conducting the proposed surface mining activities
within 100 feet of the right-of-way line of any public road, except
where mine access or haul roads join that right-of-way; or

(2) relocating a public road.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 20, 2003.

TRD-200301851

Mary Ross McDonald

Deputy General Counsel

Railroad Commission of Texas

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 475-1295

¢ ¢ ¢

DIVISION 7. SURFACE MINING PERMIT
APPLICATIONS--MINIMUM REQUIREMENTS
FOR LEGAL, FINANCIAL, COMPLIANCE, AND
RELATED INFORMATION, PART Il

16 TAC §12.158

The Commission proposes the amendments under Texas Natu-
ral Resources Code, §134.013, which authorizes the Commis-
sion to promulgate rules pertaining to surface coal mining oper-
ations.

Texas Natural Resources Code, §134.013, is affected by the pro-
posed amendments.

Issued in Austin, Texas, on March 11, 2003.
§12.158. Relationship to Areas Designated Unsuitable for Mining.

(@) Eachapplication shall contain[astatement of] availablein-
formation on whether the proposed permit areaiswithin an areadesig-
nated unsuitable for surface coal mining and reclamation operations or
iswithin an area under study for designation in an administrative pro-
ceeding [underground mining activities] under §812.74-12.77 of this
title (relating to Criteria for Designating Areas as Unsuitable for Sur-
face Coal Mining Operations) and §812.78-12.85 of thistitle (relating
to Process for Designating Areas as Unsuitable for Surface Coa Min-
ing Operations) [Operations or under study for designation in an ag-
ministrative proceeding].

(b) (No change.)

(c) Anapplication that proposes to conduct Surface coal min-
ing operations within 100 feet of a public road or within 300 feet of

Rights Determinations), respectively. [If an applicant proposesto con-
duct or locate surface operationsor facilitieswithin 300 feet of an occu-
pied dwelling, the application shall include the waiver of the owner of
the dwelling as required in 812.72 of thistitle (relating to Procedures).]
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 20, 2003.

TRD-200301852

Mary Ross McDonald

Deputy General Counsel

Railroad Commission of Texas

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 475-1295

¢ ¢ ¢

DIVISION 9. UNDERGROUND MINING
PERMIT APPLICATIONS--MINIMUM
REQUIREMENTS FOR RECLAMATION AND
OPERATION PLAN

16 TAC 812.191, §12.192

The Commission proposes the amendments under Texas Natu-
ral Resources Code, §134.013, which authorizes the Commis-
sion to promulgate rules pertaining to surface coal mining oper-
ations.

Texas Natural Resources Code, §134.013, is affected by the pro-
posed amendments.

Issued in Austin, Texas, on March 11, 2003.

§12.191. Protection of Public Parks and Historic Places.

(@ For any publicly owned parks or any places listed on the
National Register of Historic Places that may be adversely affected by
the proposed operations, each plan shall describe the measures to be
used:

(1) to prevent adverse impacts; or

(2) If aperson hasvalid existing rights asdetermined under
§12.72(c) of thistitle (relating to Procedures for Compatibility Find-
ings, Public Road Closures and Relocations, Buffer Zones, and Valid
Existing Rights Determinations), or if joint agency approval isto be ob-
tained under 812.73(d) of thistitle (relating to Commission Obligations
a Time of Permit Application Review), to minimize adverse impacts.

[(2) if valid existing rights or joint agency approval is to
be obtained under 8§12.72(g) of this title (relating to Procedures), to
minimize impacts]

(b) (No change.)

§12.192. Relocation or Use of Public Roads.

Each application shall describe, with appropriate maps and cross sec-
tions, the measures to be used to ensure that the interests of the public
and landowners affected are protected if, under §12.72(a) of thistitle
(relating to Procedures for Compatibility Findings, Public Road Clo-

an occupied dwelling must meet the requirements of §12.72(a) or (b)

sures and Relocations, Buffer Zones, and Valid Existing Rights Deter-

of this title (relating to Procedures for Compatibility Findings, Pub-
lic Road Closures and Relocations, Buffer Zones, and Valid Existing

minations) [8§12.72 of this title (relating to Procedures)], the applicant
seeks to have the Commission approve:
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(1) conducting the proposed surface mining activities
within 100 feet of the right-of-way line of any public road, except
where mine access or haul roads join that right-of-way; or

(2) reocating a public road.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 20, 2003.

TRD-200301853

Mary Ross McDonald

Deputy General Counsel

Railroad Commission of Texas

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 475-1295

¢ ¢ ¢

DIVISION 11. REVIEW, PUBLIC
PARTICIPATION, AND APPROVAL OF
PERMIT APPLICATIONS AND PERMIT TERMS
AND CONDITIONS

16 TAC 8§12.207, §12.216

The Commission proposes the amendments under Texas Natu-
ral Resources Code, §134.013, which authorizes the Commis-
sion to promulgate rules pertaining to surface coal mining oper-
ations.

Texas Natural Resources Code, §134.013, is affected by the pro-
posed amendments.

Issued in Austin, Texas, on March 11, 2003.

§12.207. Public Notices of Filing of Permit Applications.

(@ Anapplicant for a permit shall place an advertisementin a
local newspaper of general circulation in the locality of the proposed
surface coal mining and reclamation operations at |east once aweek for
four consecutive weeks. The applicant shall place the advertisement in
the newspaper at the same time the complete permit applicationisfiled
with the Commission. The advertisement shall contain, at a minimum,
the following information:

(1) - (4 (Nochange)

(5) if an applicant seeksapermit to minewithin 100 feet of
the outside right-of-way of apublic road or to relocate or close apublic
road, except where public notice and hearing has previously been pro-
vided for this particular part of the road in accordance with §12.72(a)
of this title (relating to Procedures for Compatibility Findings, Pub-
lic Road Closures and Relocations, Buffer Zones, and Valid Existing
Rights Determinations), aconcise statement describing the public road,
the particular part to berelocated or closed, where therelocation or clo-

(b) (No change.)
() Thewritten notifications shall be sent to:
(1) Thefollowing State and federal agencies:

(A) Texas [Natural Resource Conservation] Commis-
sion on Environmental Quality;

(B) - (I) (No change)
(2) - (5) (Nochange)

(d) (No change.)
§12.216. Criteriafor Permit Approval or Denial.

No permit or revision application shall be approved, unlessthe applica-
tion affirmatively demonstrates and the Commission finds, in writing,
on the basis of information set forth in the application or from infor-
mation otherwise available, which is documented in the approval and
made available to the applicant, that:

(1) - (3) (Nochange)
(4) the proposed permit areais:

(A) not included within an area designated unsuitable
for surface coal mining operations under §812.74-12.77 of this title
(relating to Criteria for Designating Areas as Unsuitable for Surface
Coa Mining Operations) and §812.78-12.85 of this title (relating to
Process for Designating Areas as Unsuitable for Surface Coal Mining
Operations) or within an area subject to the prohibitions of §12.71(a)
of thistitle (relating to Areas Where Surface Coal Mining Operations
are Prohibited or Limited); or

(B) not within an area under study for designation as
unsuitable for surface coal mining operations or in an administrative
proceeding begun under §812.78-12.85 of thistitle (relating to Process
for Designating Areas as Unsuitable for Surface Coal Mining Opera-
tions), unless the applicant demonstrates that, before January 4, 1977,
he or she made substantial legal and financial commitmentsin relation
to the operation for which he or she is applying for a permit; or

(C) not on any lands subject to the prohibitions or lim-
itations of §12.71(a)(1), (a)(6) or (a)(7) of this title [§12.71(1), (6), or
(7) of thistitle (relating to Areas Where Mining is Prohibited or Lim-
ited)]; or

(D) not within 100 feet of the outside right-of-way line
of any public road, except as provided for in 812.72(a) of thistitle (re-
lating to Procedures for Compeatibility Findings, Public Road Closures
and Relocations, Buffer Zones, and Valid Existing Rights Determina
tions) [812.72(e) of this title (relating to Procedures)]; or

(E) not within 300 feet from any occupied dwelling,
except as provided for in 812.71(a)(5) of this title [§12.74(5) of this
title (relating to Areas Where Mining Is Prohibited or Limited) and
812.72(f) of thistitle (relating to Procedures)];

(5) the proposed operations will not adversely affect any
properties listed on and €eligible for listing on the National Register
of Historic Places, except as provided for in 812.71(a)(3) of this ti-
tle [812.71(3) of thistitle (relating to Areas Where Mining Is Prohib-
ited or Limited)]. This finding may be supported in part by inclusion
of appropriate permit conditions, revisions in the operation plan, or a
documented decision by the Commission that no additional protection
measures are required under the National Historic Preservation Act;

(6) - (15) (No change)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 20, 2003.

TRD-200301854

Mary Ross McDonald

Deputy General Counsel

Railroad Commission of Texas

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 475-1295
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¢ ¢ ¢

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS

SUBCHAPTER J. COSTS, RATES AND
TARIFFS

DIVISION 2. RECOVERY OF STRANDED
COSTS

16 TAC §25.263

The Public Utility Commission of Texas (commission) proposes
an amendment to §25.263, relating to True-Up Proceeding. The
proposed amendment will implement the provisions of Public
Utility Regulatory Act (PURA) 839.262, which sets forth the re-
quirements for the final true-up of stranded costs.

The commission proposes to amend §25.263 by modifying sub-
section (d)(1) to establish the true-up filing schedule required
by PURA 839.262(c). As more fully discussed below, the pro-
posed schedule is based upon staff’'s assessment of available
resources, the complexity of the true-up filings, and factors re-
lated to each filing company’s specific circumstances.

The proposed true-up filing date for Centerpoint Energy Hous-
ton, LLC (Centerpoint), Reliant Energy Retail Service, LLC, and
Texas Genco, LP is January 12, 2004. This date is effectively
consistent with the date specified in PURA 839.262(c) as the
date after which true-up filings may begin and it is also consis-
tent with Reliant Resources, Inc.’s option, exercisable in January
2004, to purchase the shares of Texas Genco common stock
owned by Centerpoint. If the timing of Centerpoint’s true-up filing
is different from the date used to establish the option purchase
price, Centerpoint will be exposed to uncertainty regarding full
recovery of its stranded costs. Additionally, given the potential
magnitude of its stranded costs, a filing date of January 12, 2004
is proposed for Centerpoint because its stranded-cost proceed-
ing will likely be the most thoroughly litigated of all the true-up
filings and, consequently, will likely require the greatest amount
of resources.

For Texas-New Mexico Power Company (TNMP) and First
Choice Power, Inc., the proposed true-up filing date is March
31, 2004. This date is approximately two and one- half months
after Centerpoint’s proposed filing date and thus allows much of
the processing in that case to have been completed. TNMP has
already sold its generation assets, and the apparent amount of
TNMP’s stranded costs is considerably smaller than that of the
other companies filing for stranded-cost recovery. Additionally,
some elements of the true-up proceeding will not be at issue
in TNMP’s filing (e.g., the capacity auction true-up adjustment,
potential inclusion of control premium, etc.). For these reasons,
the amount of resources required for TNMP’s true-up filing is
not expected to be as great as that of the other stranded-cost
companies.

For AEP Texas North Company and Mutual Energy WTU, LP, the
proposed true-up filing date is May 28, 2004. This date is pro-
posed because it allows a number of months to pass after the

filing of the previous cases and thus allows much of the process-
ing of those cases to have been completed. Additionally, AEP
Texas North Company will not be filing for stranded-cost recov-
ery; the only two true-up items for AEP Texas North Company
and Mutual Energy WTU, LP are the "retail clawback" calculation
required by PURA 839.262(e) and the final fuel reconciliation.
The expected amounts at stake for these two items, in compari-
son to the amounts for all true-up elements in the other compa-
nies’ true-up filings, are not expected to be significant. Accord-
ingly, the resources required for this true-up filing are not likely
to be substantial.

For AEP Texas Central Company (AEP Central) and Mutual En-
ergy CPL, LP, the proposed filing date is September 3, 2004.
This relatively late filing date is essentially based upon AEP Cen-
tral's specific circumstances -- that is, this date reflects the fact
that AEP Central has not yet definitively determined whether the
market valuation of its generation assets will occur by the sale of
the assets or by the issuance of stock pursuant to a stock valu-
ation or partial stock valuation methodology. In Docket Number
27120, Petition of Central Power and Light Company for Declara-
tory Order and Approval of Plan of Divestiture, in which AEP
Central (formerly Central Power and Light Company) sought a
declaratory order approving its right to sell nuclear assets for pur-
poses of stranded-cost determination, AEP Central estimated
that if it uses the sale methodology, the time required for sale
of all its generation assets will be approximately 18 months. Al-
ternatively, if AEP Central ultimately uses one of the stock valua-
tion methodologies allowed by PURA §39.262(h)(2) or (h)(3), the
time required for the issuance of any stock coupled with the sub-
sequent one-year minimum trading period will be approximately
the same 18-month period required by the sale process. Sim-
ply as a practical matter, therefore, the proposed true-up filing
date for AEP Central must reflect an approximate 18-month time
period because the company will not have a market valuation
of its generation assets before that time. Accordingly, the pro-
posed filing date for AEP Central and Mutual Energy CPL, LP is
September 3, 2004.

Darryl Tietjen, Director of Financial Analysis, Financial Review
Division, has determined that for each year of the first five-year
period the proposed section is in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the section.

Mr. Tietjen has also determined that for each year of the first five
years the proposed section is in effect the public benefit antici-
pated as a result of enforcing the section will be an orderly de-
termination of the final reconciliation of certain amounts due to
the unbundled successors-in-interest of deregulated electric util-
ities. There will be no effects on small businesses or micro-busi-
nesses as a result of enforcing this section. There will be no
economic costs to persons who are required to comply with the
proposed amendment. The proposed amendment merely sets
up a schedule upon which the persons required to comply will
discharge existing duties under PURA §39.262.

Mr. Tietjen has also determined that for each year of the first
five years the proposed section is in effect there should be no
effect on a local economy, and therefore no local employment
impact statement is required under Administrative Procedure Act
§2001.022.

Comments on the proposed amendment (16 copies) may be
submitted to the Filing Clerk, Public Utility Commission of Texas,
1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, within 30 days after publication. Reply comments
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may be submitted within 40 days after publication. The commis-
sion invites specific comments regarding the costs associated
with, and benefits that will be gained by, implementation of the
proposed section. The commission will consider the costs and
benefits in deciding whether to adopt the section. All comments
should refer to Project Number 27401.

This amendment is proposed under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 (Vernon 1998, Sup-
plement 2003) (PURA), which provides the Public Utility Com-
mission with the authority to make and enforce rules reasonably
required in the exercise of its powers and jurisdiction; and specif-
ically, PURA §39.252, which addresses a utility’s right to recover
stranded costs, and PURA §39.262, which requires the commis-
sion to conduct a true-up proceeding for each investor-owned
electric utility after the introduction of customer choice and which
prohibits over-recovery of stranded costs.

Cross Reference to Statutes:
8814.002, 39.252 and 39.262.

§25.263. True-up Proceeding.
(@ - (c) (Nochange)

Public Utility Regulatory Act

(d) Ohbligation to file atrue-up proceeding.

(1) Each TDU, its APGC, and its AREP shall jointly file
[after January 12, 2004, on aschedul e to be determined by the commis-
sion, | atrue-up application pursuant to subsection (€) of this section
according to the following schedule.

(A) Centerpoint Energy Houston, LLC, Reliant Energy
Retail Service, LLC, and Texas Genco, LP -- not earlier than January
12, 2004, and not later than ten days thereafter;

(B) TexasNew Mexico Power Company and First
Choice Power, Inc. -- not earlier than March 31, 2004, and not later
than ten days theredfter;

(C) AEP Texas North Company and Mutual Energy
WTU, LP -- not earlier than May 28, 2004, and not later than ten days
thereafter;

(D) AEP Texas Central Company and Mutua Energy
CPL, LP -- not earlier than September 3, 2004, and not later than ten
days thereafter.

(E) Notwithstanding the schedulein subparagraphs (A)
- (D) of this paragraph, the commission may allow a company, upon
a showing of good cause, to file its true-up application on a different
date.

(2) - (3) (Nochange)
(e - (n) (No change.)
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 21, 2003.

TRD-200301866

Rhonda G. Dempsey

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 936-7223

¢ ¢ ¢
16 TAC 8§825.264

The Public Utility Commission of Texas (commission) proposes
new §25.264, relating to Quantification of Stranded Costs of
Nuclear Generation Assets. The proposed new rule will clarify
the methods that are available to an electric utility and its affil-
iated power generation company to quantify the market value
of its nuclear generation assets for the purpose of determining
its stranded costs under the Public Utility Regulatory Act, Texas
Utilities Code Annotated, Chapter 39 (Vernon 1998, Supplement
2003) (PURA). In Docket Number 27120, Petition of Central
Power and Light Company for Declaratory Order and Plan of
Divestiture, the commission denied a request by AEP Texas
Central Company (previously known as Central Power and Light
Company) for a declaratory order interpreting the provisions of
PURA Chapter 39 related to the stranded cost calculation for
nuclear assets. The commission determined that it was more
appropriate to address the issue in a rulemaking proceeding
and established this project for that purpose. Project Number
27464 is assigned to this proceeding.

Patrick J. Sullivan, Attorney, Legal and Enforcement Division,
has determined that for each year of the first five-year period the
proposed section is in effect there will be no fiscal implications
for state or local government as a result of enforcing or adminis-
tering the section.

Mr. Sullivan has determined that for each year of the first five
years the proposed section is in effect the public benefit antici-
pated as a result of enforcing the section will be to firmly establish
the methods that may be employed to determine the stranded
cost of nuclear power generation assets. In addition, the rule is
needed to serve the public interest and legislative policy stating
that utilities with uneconomic generation-related assets should
be allowed to recover the reasonable excess costs over market
value of those assets. In order to assure that the market value
of nuclear generation assets is properly quantified in a manner
that reduces, to the extent possible, the amount of excess costs
over market value for those assets, the rule clarifies that a public
utility and its affiliated companies may use any of the valuation
methods specified in PURA 8§39.262(h) and (i) to quantify the
market value of nuclear generation assets. The rule is proposed
as part of the commission’s efforts to adopt competitive rules to
protect the public interest during the transition to and in the es-
tablishment of a fully competitive electric power industry under
PURA Chapter 39. There will be no adverse economic effect on
small businesses or micro-businesses as a result of enforcing
this section. There is no anticipated economic cost to persons
who are required to comply with the section as proposed.

Mr. Sullivan has also determined that for each year of the first
five years the proposed section is in effect there should be no
effect on a local economy, and therefore no local employment
impact statement is required under Administrative Procedure Act
§2001.022.

Comments on the proposed new section (16 copies) may be sub-
mitted to the Filing Clerk, Public Utility Commission of Texas,
1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, within 20 days after publication. Comments should
be organized in a manner consistent with the organization of the
proposed rule. The commission invites specific comments re-
garding the legislative history of the portions of PURA detailing
the determination of stranded costs of nuclear generation assets.
All comments should refer to Project Number 27464.

The commission staff will conduct a public hearing on this rule-
making under the Administrative Procedure Act, Texas Govern-
ment Code §2001.029 at the commission’s offices located in the
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William B. Travis Building, 1701 North Congress Avenue, Austin,
Texas 78701 on April 29, 2003 at 9:00 a.m. Interested persons
are invited to comment on the rule at that time and to offer oral
reply comments to the initial comments filed in this project.

This new section is proposed under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 (Vernon 1998, Sup-
plement 2003) (PURA), which provides the Public Utility Com-
mission with the authority to make and enforce rules reason-
ably required in the exercise of its powers and jurisdiction; and
specifically, PURA 8§39.252, which allows an electric utility to re-
cover all of its net, verifiable, nonmitigable stranded costs in pur-
chasing power and providing electric generation service; PURA
§39.262(a), which provides that an electric utility and its affil-
iates may not be permitted to overrecover its stranded costs;
PURA 839.262(c), which directs each transmission and distri-
bution utility, its affiliated retail electric provider, and its affiliated
power generation company to jointly file an application to final-
ize its stranded costs under procedures to be determined by the
commission; and PURA 839.262(h) and (i), which establish the
methods by which the final stranded costs shall be calculated.

Cross Reference to Statutes:
8814.002, 39.252 and 39.262.

§25.264. Quantification of Sranded Costsof Nuclear Generation As-
Sets.

Public Utility Regulatory Act

The market value of an affiliated power generation company’s nuclear
assets shall be established by compliance with any of the four methods
of quantification specified in Public Utility Regulatory Act §39.262(h)
and related requirements specified in §25.263 of thistitle (relating to
True-up Proceeding). For any nuclear assets that are not valued pur-
suant to a sale of assets or an exchange of assets, the eectric utility
or its affiliated power generation company shall either combine those
assets in one or more transferee corporations as described in PURA
§39.262(h)(2) and (3) for purposes of determining their market value,
or the commission will determine their market value using the "excess
costs over market" or ECOM method.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 21, 2003.

TRD-200301880

Rhonda G. Dempsey

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 936-7308

¢ ¢ ¢
TITLE 22. EXAMINING BOARDS

PART 14. TEXASOPTOMETRY BOARD

CHAPTER 280. THERAPEUTIC OPTOMETRY
22 TAC 8§280.5

The Texas Optometry Board proposes amendments to §280.5,
concerning Prescription and Diagnostic Drugs for Therapeutic
Optometry in order to incorporate changes made in the Texas
Pharmacy Act regarding dispensing instructions to pharmacies
on product substitution. Amendments by the Pharmacy Board

to 22 TAC 8309.3 have been incorporated into §280.5 so that li-
censees of the Board may be in compliance with the Texas Phar-
macy Act. The proposed amendments correct requirements for
written, electronically, and verbally transmitted prescriptions. Ci-
tations to the Optometry Act have also been corrected.

Chris Kloeris, Executive Director of the Texas Optometry Board,
has determined that for the first five-year period the amendments
are in effect, there will be no fiscal implications for state and lo-
cal governments as a result of enforcing or administering the
amendments.

Chris Kloeris also has determined that for each of the first five
years the amendments are in effect, the public benefit anticipated
as a result of enforcing the amendments is that the public will
receive from their pharmacists the drugs as prescribed by their
therapeutic optometrist. It has also been determined that the
amendments will not impose any additional costs to the persons
affected by the rule since existing prescription forms may still
be used. No additional costs are foreseen for small or micro
business.

Comments on the proposal may be submitted to Chris Kloeris,
Executive Director, Texas Optometry Board, 333 Guadalupe
Street, Suite 2-420, Austin, Texas 78701-3942. The deadline
for furnishing comments is 30 days after publication in the Texas
Register.

The amendments are proposed under the Texas Optometry Act,
Texas Occupations Code, 8351.151 and the Texas Pharmacy
Act 8562.015. The Texas Optometry Board interprets §351.151
as authorizing the adoption of procedural and substantive rules
for the regulation of the optometric profession and 8562.015 as
authorizing the board to direct licensees to follow statutory dis-
pensing directives for the communication of substitution instruc-
tions to pharmacists.

No other section is affected by the amendments.

§280.5. Prescription and Diagnostic Drugs for Therapeutic Optom-
etry.

(& A therapeutic optometrist may administer and prescribe
any drug authorized by §351.358(a) and (b)(1) of the [Texas Optome-
try] Act[Articles 4552-1.02 and 1.03, as amended by House Bill 1051,
76th Legidature, Regular Session].

(b) To prohibit substitution of a generically equivalent drug
product on awritten prescription drug order, a therapeutic optometrist
must write across the face of the written prescription, in the therapeutic
optometrist’s own handwriting, "brand necessary” or "brand medically
necessary.” [As specified in the Texas Pharmacy Act (8562.008 and
§563.002; Texas Occupations Code), written prescriptions shall be on
a form which contains two signature lines of equal prominence, side
by side, at the bottom of the form. Under either signature line shall be
printed clearly the words “product selection permitted”; and under the
other signature line shall be printed clearly the words " dispense aswrit-
ten." A therapeutic optometrist shall communicate dispensing instruc-
tions to a pharmacist by signing on the appropriate line] If the thera-
peutic optometrist doesnot clearly indicate"brand necessary" or "brand
medically necessary," [that the prescription drug shall be dispensed as
ordered;] the pharmacist may substitute a generically equivalent drug

8563.002 of the Texas Occupations Code, and 8309.3 of thistitle.
(¢) (No change.)

(d) The prescribing therapeutic optometrist issuing verbal or
electronic [oral] prescription drug orders to a pharmacist shall furnish

the same information required for a written prescription, except for
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the written signature. |If the therapeutic optometrist does not clearly
indicate [that the prescription drug shall be dispensed as ordered by
writing across the face of the written prescription, in the therapeu-
tic optometrist's own handwriting, the phrase] "brand necessary" or
"brand medically necessary,” when communicating the prescription to
the pharmacist, the pharmacist may substitute a generically equivalent
drug product in compliance with the Texas Pharmacy Act and 8309.3
of thistitle.

(® - () (Nochange)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 18, 2003.

TRD-200301799

Chris Kloeris

Executive Director

Texas Optometry Board

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 305-8502

¢ ¢ ¢
TITLE 25. HEALTH SERVICES

PART 1. TEXAS DEPARTMENT OF
HEALTH

CHAPTER 27. CASE MANAGEMENT FOR
CHILDREN AND PREGNANT WOMEN
25 TAC 8827.1,27.3,27.5,27.7, 27.9, 27.11, 27.13, 27.15

The Texas Department of Health (department) proposes new
8827.1,27.3,27.5,27.7,27.9, 27.11, 27.13 and 27.15, concern-
ing case management for children and pregnant women. Specif-
ically, these new sections cover definitions; eligible recipients;
case management service provisions; service limitations; appli-
cant and provider qualifications; application; case management
provider review and monitoring processes.

The proposed new rules for Case Management for Children
and Pregnant Women will provide case management services
to Medicaid eligible women of all ages who have a high risk
pregnancy and to children from birth to 21 years of age with
a health condition/health risk. The programs, Medicaid Case
Management for High Risk Pregnant Women and High Risk
Infants and the Texas Health Steps Medical Case Manage-
ment will become one program due to the proposed repeal
of §832.301 - 32.305, 32.307, 33.501 - 33.506, and 37.81 -
37.86 of this title and will become proposed new sections of
Chapter 27. The new program will provide a greater continuity
of services for all eligible recipients.

New 827.1 covers definitions and includes language from
proposed repealed §33.501 and proposed repealed §37.82.
New 827.3 covers eligible recipients and includes language
from proposed repealed 8§33.502 and proposed repealed
8§37.82. New 8§27.5 covers Case Management for Children
and Pregnant Women'’s services and includes language from
proposed repealed 833.503 and proposed repealed §37.83.
New 8§27.7 covers service limitations and includes language
from proposed repealed §33.504. New 8§27.9 covers applicant
gualifications and includes language from proposed repealed

833.505 and proposed repealed 837.84. New §27.11 covers
provider requirements and includes language from proposed
repealed §33.505 and proposed repealed §37.84. New §27.13
covers application processes and includes language from
proposed repealed 833.506 and proposed repealed 8§37.85.
New 827.15 covers case management provider review and
monitoring process and includes language from proposed
repealed §33.506 and proposed repealed §37.85.

The department also proposes the repeal of 8§32.301 - 32.305
and 8§32.307, concerning case management for high risk preg-
nant women and high risk infants. Specifically these sections
cover definitions; eligible individuals; case management ser-
vices; service limitations; provider qualifications and the right to
appeal. These sections are being proposed for repeal as they
are repeated in §837.81 - 37.86. Sections 32.301 - 32.305 and
32.307 were not repealed when §§37.81 - 37.86 were adopted.

The department further proposes repeal of Early and Periodic
Screening, Diagnosis, and Treatment, Subchapter J, Texas
Health Steps Medical Case Management §833.501 - 33.506.
Specifically, these sections cover definitions; eligible recipi-
ents; THSteps Medical Case Management Services; service
limitations; applicant and provider qualifications; application,
review and monitoring process. These sections are being
proposed for repeal in an effort to integrate services to the
eligible population for case management services: children with
a health condition/health risk birth to 21 years and/or high risk
pregnant women of all ages.

The department at the same time is proposing the repeal of
§837.81 - 37.86, concerning Medicaid case management for
high risk pregnant women and high risk infants. Specifically,
these sections cover introduction; definitions; case manage-
ment services; provider qualifications; application and review
process; and documents adopted by reference. Pertinent
portions of the proposed repealed sections will be integrated in
proposed new Chapter 27 of this title.

The department provides health services to women and chil-
dren in Texas under the authority of the Health and Safety Code,
Chapter 32; the State Appropriations Act; and the Social Security
Act, Title V. The Targeted Case Management Program for High
Risk Pregnant Women and High Risk Infants was established un-
der the authority of the Social Security Act, Title XIX, §1915(qg).
Section 1915(g) authorized states to provide case management
as a distinct service to targeted populations, through a waiver
from the Health Care Financing Administration (HCFA), now the
Centers for Medicare and Medicaid Services or CMS. The Health
and Human Services Commission (HHSC) provides authority to
the department to propose rules to administer certain Medicaid
program services in Texas. Human Resources Code, §22.0031,
mandates case management for high-risk pregnant women and
high-risk children to age one as provided under §1915(g) of the
federal Social Security Act (42 U.S.C. 81396n). Case manage-
ment for children up to age 21 is authorized under 42 U.S.C.
§1396d.

The Government Code, §531.021, provides HHSC with the au-
thority to propose rules to administer the state’s medical assis-
tance program. The Texas Department of Health submitted the
current rules under its agreement with HHSC to operate the Early
and Periodic Screening, Diagnosis, and Treatment (EPSDT) pro-
gram, and as authorized under Acts 1991, 72nd Legislature,
First Called Session, Chapter 15, 81.07. In Texas, the EPSDT
program is known as Texas Health Steps (THSteps). The pur-
pose of these sections is to make available medically necessary
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THSteps medical case management services mandated by the
federal EPSDT program.

Ravi Rupsingh, M.PA., Actuary, Actuary Analysis, HHSC, has
determined for the first five years the sections are in effect, there
will be cost savings to the state through the combination of the
two programs as described in this preamble. Total cost savings
per year are $1,724,820, $6,153,493, $6,348,526, $6,549,411
and $6,745,893 in state fiscal years 2003, 2004, 2005, 2006 and
2007, respectively, for a total of $27,522,143 over these five state
fiscal years. There will be no impact on local government.

Duane Thomas, Ph.D., Texas Department of Health, Director of
Regional Case Management has also determined that for each
of the first five years the sections are in effect, anticipated pub-
lic benefits include better access to primary care providers, pre-
ventative health services, other health services and community
resources for children and pregnant women accessing the ser-
vices. There will be costs to small businesses and micro-busi-
nesses. This was determined after concluding that the elimina-
tion of the Intake as a billable contact for Targeted Case Manage-
ment for Pregnant Women and Infants providers will decrease
the amount of reimbursement that these providers currently re-
ceive. The cost to small and micro-businesses for the first year
of implementation is estimated to be $7,327 while the cost to
large businesses for the first year of implementation is estimated
to be $7,281. The estimated costs are based on the assumption
that 70% of Targeted Case Management for Pregnant Women
and Infants providers are large businesses and 30% of providers
are small or micro-businesses. There will be no anticipated eco-
nomic costs to persons who receive the services. The depart-
ment has determined that the proposed rules do not restrict or
limit an owner’s right to their property that would otherwise exist
in the absence of governmental action and therefore does not
constitute a taking under Government Code, §2007.043.

Comments on the proposal may be submitted to Cossy Hough,
LMSW-ACP, Texas Department of Health, 1100 West 49th
Street, Austin, Texas 78756, (512) 458-7111, extension 6664.
Comments will be accepted for 30 days following publication of
the proposal in the Texas Register.

A public hearing regarding these proposed rules will be held on
April 8, 2003, from 1:00 p.m. to 4:00 p.m. at the Texas Depart-
ment of Health, Moreton Building, Room M-739, 1100 West 49th
Street, Austin, Texas 78756.

The new sections are proposed under the Health and Safety
Code, §12.001, which provides the Board of Health (board) with
the authority to adopt rules to implement every duty imposed
by law on the board, the department and the commissioner of
health; and under the Health and Safety Code, Chapter 32,
which provides the board with the authority to establish ma-
ternal and infant health improvement services programs in the
department to serve eligible recipients; the Human Resources
Code, §22.0031, which mandates case management for high
risk pregnant women and high risk infants under §1915(g) of
the federal Social Security Act (42 U.S.C. 81396n); the Human
Resources Code, Chapter 32, which enables the state to provide
medical assistance; the Government Code, 8531.021, which
provides HHSC with the authority to propose rules to administer
the state’s medical assistance program and are submitted by
the Texas Department of Health under its agreement with HHSC
to operate the EPSDT program, and as authorized under 81.07
of the Acts of the 72nd Legislature, First Called Session (1991),
Chapter 15, as amended by the Acts of the 73rd Legislature,
Chapter 747, 82.

The proposed new sections affect the Health and Safety Code,
Chapter 32, the Human Resources Code, §22.0031 and Chapter
32.

§27.1. Définition of Terms.

The following words and terms when used in this chapter shall have
the following meanings unless the context clearly indicates otherwise.

(1) Access--The ability of an eligible recipient to obtain
health and health-related services, as determined by factors such as:
the availability of THSteps services; service acceptability to the eligi-
ble child, family, and/or pregnant woman; the location of health care
facilities and other resources; transportation; hours of facility opera
tion and length of time available to see the healthcare provider.

(2) Applicant--An agency, organization, or individual who
submits an application to the department to provide Case Management
for Children and Pregnant Women under this subchapter and who meets
the applicant qualifications and requirements as stated in §27.9 and
§27.11 of thistitle (relating to Applicant Qualifications and Case Man-
agement Provider Requirements).

(3) Application process--Submission of an application to
provide Case Management for Children and Preghant Women and the
department’ s ensuing review and disposition of the application.

(4) Billable contact--A documented Comprehensive Visit
or Follow-up contact with an eligible recipient, by an approved case
manager who provides an eligible case management service, as de-
fined in §27.5 of thistitle (relating to Case Management and Pregnant
Women).

(5) Board--The Texas Board of Health.

(6) Casemanager--Anindividual who provides Case Man-
agement for Children and Pregnant Women services either indepen-
dently or as an employee of a Case Management Provider.

(7) Case management provider--An agency or individua
approved by the department to provide Case Management for Children
and Pregnant Women Services and enrolled as a Medicaid provider.

(8) CaseManagement for Children and Pregnant \WWomen--
The federal enhancement service which assists eligible recipients in
gaining access to medically necessary medical, socia, educational, and
other services.

(9) Children with a health condition/health risk--Children
who have or are at risk for amedical condition, illness, injury, or dis-
ability that results in limitation of function, activities or social roles
in comparison with healthy age peers in the general areas of physical,
cognitive, emotional, or social growth and devel opment.

(10) Continuity of care--The degreeto which: the care of a
child is provided by the same medical home or primary care provider;
the system of care remains stable and services are consistent, undupli-
cated and uninterrupted.

(11) Department--The Texas Department of Health.

(12) EPSDT--Early and Periodic Screening, Diagnosis and
Treatment program. All states participating in the Medicaid program
must offer EPSDT to children under age 21 who qualify for Medicaid.
EPSDT provides medical and dental services to Medicaid and Texas
Health Steps clients under age 21 years. In Texas, EPSDT is known as
Texas Health Steps (THSteps).

(13) Family--A basic unit in society having at its nucleus:

one or more adults living together and cooperating in the care and rear-
ing of their own or adopted children; a person or persons acting as the
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family of an individual; afoster family or identifiable support person
Or persons.

(14) Headlth and hedlth-related services-Services which
are provided to meet the comprehensive (preventive, primary, tertiary
and specialty) health needs of the eligible recipient, including but
not limited to, well care and dental check ups, immunizations, acute
care visits, pediatric specialty consultations, physical therapy, occu-
pational therapy, audiology, speech language services, mental health
professional services, pharmaceuticals, medical supplies, prenatal
care, family planning, adolescent preventive health, durable medical
equipment, nutritional supplements, prosthetics, eye glasses, and
hearing aids.

(15) Highrisk pregnant women--Women who are pregnant

(1) the assessment of the medical, socia/family,
nutritional, educational, vocational, developmental and health care
transportation needs;

(1) individualized assessment of the client; and

(111)  the case manager’ s dated signature.
(ii)  Service Plan--the written summary which:

(1) documents the servicesto be accessed;

(1) identifies the individual responsible for con-
tacting the appropriate health and human service providers,

(111)  designates the time frame within which the
eligible recipient should access services;

and have one or more high-risk medical and/or personal/psychosocial
condition(s) during pregnancy.

(16) Preventive services-Services that include hedth
counseling and education, immunizations, wellness care, nutritional
supplementation, family planning and screening aimed at avoiding
illness and/or disability.

(17) Primary services--Servicesthat include care for minor
illnesses, injuries and abnormalities discovered through screenings.

(18) State--The State of Texas.

(19) Tertiary services--Servicesthat include care for major
illnesses and injuries, and chronic or disabling conditions.

(20) TexasHedlth Steps Program (THSteps)--In Texas, the

(V) may be sent to the medical provider or oth-
ers as appropriate in accordance with the limits of confidentiality;

(V) includes, at a minimum: the interventions
and referrals for addressing needs identified in the Family Needs As-
sessment; thetimeframefor the client to access services; the client/par-
ent/guardian’s and case manager’s dated signatures.

(B) Follow-up contact--aface-to-face or telephone con-
tact with the eligible recipient and his’her family. The case manager
and the client/family review and reassess the client/family’ s needs, de-
termine what referrals and services specified in the Service Plan have
been received by the client/family, and develop appropriate modifica-
tions to the Service Plan. The Follow-up contact includes the review
of the referrals that have occurred or are still needed to complete the

federa program known as EPSDT, which is required of states partici-
pating in the Medicaid program, is called Texas Health Steps.

§27.3. Eligible Recipients.

Clients eligible for case management services under this subchapter
must be either children with a health condition/health risk or high-risk
pregnant women who are:

(1) Medicaid eligible in Texas;

(2) inneed of servicesto prevent illness(es) or medical con-
dition(s), to maintain function or slow further deterioration; and

(3) desire case management.

§27.5. Case Management for Children and Pregnant \Women.

Case Management for Children and Pregnant Women'’ s services, as de-
finedin §27.1 of thistitle (relating to Definitions), are provided to assist
eligible recipients in gaining access to medically necessary medical,
social, educational and other services for which federal financia par-
ticipation is available in order to: encourage the use of cost-effective
health and health-related care; make referrals to appropriate commu-
nity resources, discourage over utilization or duplication of services;
and reduce morbidity and mortality. Case Management for Children
and Pregnant Women is not a "gatekeeper" function.

(1) Thefollowing contacts are billable:

(A) Comprehensive Visit--a face-to-face visit that in-
cludes the development of:

(i) Family Needs Assessment--a written evaluation
of all issues that impact the short and long term health and well being
of the eligible recipient and hig’her family. Together, the case manager
and family shall assess the medical, social, educational and other med-
ically necessary service needs of the eligible recipient. Documentation
of the Family Needs Assessment should include, at a minimum:

Service Plan and meet the client/family’s needs. Follow-up contacts
for children should occur as needed. Follow-up contacts for pregnant
women should occur as needed through the 59th day post partum. Doc-
umentation of the Follow-up contacts should include, at a minimum:

(i) areview of complete Service Plan;

(if) efforts to ascertain on an ongoing basis which
needs specified in the Service Plan have been addressed with appropri-
ate referrals provided and services accessed; and

(iii) evidence of problem solving with client/par-

ent/guardian when needs are not addressed or referrals not accessed.
(2) Case Management for Children and Pregnant \WWomen
services will include a non-billable intake with each client/family. The

intake will include the collection of demographic information and de-
termination of the client’s eligibility.

(3) Only one hillable contact per client shall be billed per

day.
§27.7. Service Limitations.
(@) Case Management for Children and Pregnant Women ser-

vices are not reimbursable if they are duplicative of other billed, com-
prehensive Medicaid case management services.

(b) Following intake completion, the initial prior authoriza-
tion request for billable Case Management for Children and Pregnant
Women services must be supported by required documentation and
submitted to the department for review and disposition. The amount of
Comprehensive Visits and Follow-up contacts that are prior authorized
will bebased on the client’ slevel of need, level of medical involvement
and complicating psychosocid factors.

(c) Any additional requestsfor Case Management for Children
and Pregnant Women services must also be prior authorized. Required
documentation must be submitted to the department for review and dis-
position before any additional services may be prior authorized.
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§27.9. Applicant Qualifications.
(@ The minimum qualifications for a Case Management for
Children and Pregnant Women applicant are:

(1) completion and approval of an application for Case
Management for Children and Pregnant Women as defined in §27.1 of
this title (relating to Definitions);

(2) agreeing to comply with the department rules, policies
and procedures on Case Management for Children and Pregnant
Women and the applicable statutory provisions;

(3) agreeing to comply with applicable state and federal
laws governing participation of providersinthe Medicaid program; and

(4) employment of case managerswith the following qual-
ifications.

(A) Registered nurse (with a diploma, an associate's,
bachelor’s or advanced degree) or Social Worker (with bachelor’'s or
advanced degree), currently licensed by the respective Texas licensure
board and whose license is not temporary or provisional in nature; and

(B) possessing two years of cumulative paid full-time
work experience or two years of supervised, full-time educationa in-
ternship/practicum experience in the past ten years with children, up
to age 21, and/or pregnant women. Experience must include assessing
the psychosocial and health needs of and making community referrals
for these populations.

(5) agreeing to comply with al licensure requirements of
the case manager(s) respective state licensure/examining boards in-
cluding the obligation to report all suspected child abuse/neglect; and

(6) knowledge of and coordination with providers of health
and health-related services and other active community resources.

(b) A case manager employed in an approved Targeted Case
Management for Pregnant Women and Infants or Texas Health Steps
Medical Case Management agency at the time of implementation of
these rules but who does not meet the licensure, educationa and/or
experience requirements outlined in subsection (a)(4)(A) and (B) of
thissection, iseligibleto continueto provide case management services
until the case manager leaves the employ of that agency unless state
licensure law does not allow the case manager to provide the services.

(c) Anapplicant under investigation or being sanctioned by the
department or any other State of Texasor Federal Governmental agency
will not be approved as a case management provider.

§27.11. Case Management Provider Requirements.
In order to remain a Case Management Provider, an individual or
agency must:

(1) comply with applicable state and federa laws and reg-
ulations governing participation of providersin the Medicaid program;

(2) maintain provider status with the department;

(3) develop and maintain a system for Case Management
for Children and Pregnant Women servicesincorporating the following
elements:

(A) Case Management for Children and Pregnant
Women services in locations convenient for the eligible recipient to
facilitate face-to-face contact;

(B) Provision of Case Management for Children and
Pregnant Women services in order to assist eligible recipients in ac-
cessing necessary medical, social, educational, and other services;

(C) a comprehensive resource directory, updated at
least annually, which contains the names, addresses, and telephone

numbers of providers of health and health-related services including,
but not limited to: physicians; other primary care providers; Early
Childhood Intervention (ECI); Children with Special Health Care
Needs (CSHCN); Special Supplemental Nutrition Program for
Women, Infants and Children (WIC); rehabilitation services, the Med-
icaid Medical Transportation Program (MTP); the Texas Information
and Referral Network, and locally active community services;

(D) aninternal quality assurance plan that includes, but
isnot limited to, chart reviews and staff observation;

(E) acurrent list of opened and closed client records;

(F) an accounts receivable system through which billed
claimswill be tracked and matched with paid claims and client records
to assure claims are billed and paid for correct dates of service, were
billed with appropriate procedure codes and are not duplicative of other
claims for the same client;

(G) outreach activities that assure individualized refer-
rals. The following activities may impede client choice and therefore

(i) door to door, telephone or other cold-call market-
ing or solicitation of clients by providers;

(ii) the distribution of materials to Case Manage-
ment for Children and Pregnant Women recipients that can reasonably
be interpreted as intended to market the provider’s services;

(iii) the distribution of any false or materially
misleading materials to Case Management for Children and Pregnant
Women recipients,

(iv) obtaininglistsof Medicaid clientswithout aspe-

cific referradl;

(v) offeringincentivesfor enrollment into case man-
agement services; and/or

(vi) entering into exclusive referral relationships
with referral sources.

(4) assure Case Management for Children and Pregnant
Women services will be provided by approved case managers who
meet the qudifications defined in §27.9 and §27.11 of this title
(relating to Applicant Qualifications and Case Management Provider
Requirements);

(5) assure that approved case managers:

(A) have received department-approved education
and training regarding Case Management for Children and Pregnant
Women;

(B) have the opportunity to participate in appropriate
Medicaid, case management and THSteps workshops, seminars, and
training;

(C) assume responsibility for all Case Management for
Children and Pregnant Women services they provide to eligible recip-
ients, including services by their designated support staff;

(D) participate in relevant motion or cost studies;

(E) agree to permit the department or its designee
access to the Case Management for Children and Pregnant Women
provider’s records, and permit direct observation of case management
activities for the purpose of determining the provider's suitability
to continue participation as a Case Management for Children and
Pregnant Women provider; and
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(F) participate in loca and/or regional case man-
agement systems/coalitions in accordance with program policies to
assure cooperation and coordination with local health departments,
the department’s public health region(s), school districts and other
Medicaid-approved case management providers as evidenced by:

(i) participation in community coalition meetingsin
accordance with program policy;

(if) collaboration in planning case management de-
livery systems; and involvement in resolving case management prob-
lems.

(6) share information, within the limits of confidentiality,
with the department and collaborating agenciesto facilitate referral and
monitoring of eligible recipients; and

(7) comply inatimely manner with all department datacol-
lection and reporting requirements.

§27.13. Application Process.

(@ Applications to become a Case Management for Children
and Pregnant Women provider may be obtained by contacting the de-
partment or by accessing the department website.

(b) Applicants must include copies of documentation of all
agency licenses, contracts and/or written agreements with their appli-
cation.

(c) Applications must be typed and accompanied by all re-
quired supporting documentation set out in this subchapter. An original
must be sent to the appropriate department regional office and one copy
of the application must be submitted to the department central office.

(d) All applications shall be reviewed by the department staff.
Thereview process shall be completed within 20 working daysfollow-
ing receipt of an application.

(e) Incomplete applications shall not be approved and shall be
returned to the applicant for completion.

(f) Applicants will be notified in writing of approval or non-
approval by the department. Applicants must still enroll as Medicaid
providers through Medicaid provider enrollment.

(g) Applicants who have submitted complete applications and
who are not approved by the department to provide case management
services must wait, at a minimum, 6 months before resubmission of a
new application.

§27.15. Case Management Provider Review and Monitoring
Process.

(@ Approved providerswill be monitored on an as-needed ba
sis for compliance with rules and policies.

(b) Casemanagersor Case Management Providerswho do not
comply with program requirements may be terminated, placed on pro-
bationary status, referred to appropriate professional licensure entities
for review, and/or referred for fraud and abuse investigation as de-
scribed in department policies and procedures.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 21, 2003.
TRD-200301861

Susan K. Steeg

General Counsel

Texas Department of Health

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 458-7236

¢ ¢ ¢

CHAPTER 32. CASE MANAGEMENT
SUBCHAPTER C. CASE MANAGEMENT
FOR HIGH-RISK PREGNANT WOMEN AND
HIGH-RISK INFANTS

25 TAC §832.301 - 32.305, 32.307

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Department of Health (department) proposes the
repeal of 8832.301 - 32.305 and §32.307, concerning case
management for high-risk pregnant women and high-risk
infants. Specifically, these sections cover definitions; eligible
individuals; case management services; service limitations;
provider qualifications and right to appeal.

Government Code, §2001.039, requires that each agency review
and consider for readoption each rule adopted by that agency
pursuant to the Government Code, Chapter 2001 (Administra-
tive Procedure Act). The department has reviewed §832.301 -
32.305 and §32.307 and determined that the proposed repeals
are necessary because the subject of these rules will be incor-
porated into a new chapter proposed for adoption as described
in this preamble.

The department published a Notice of Intention to Review
§832.301 - 32.305 and 832.307 in the Texas Register on
November 19, 1999 (24 TexReg 10378). No comments have
been received.

The proposed repeal of §832.301 - 32.305 and §32.307 is nec-
essary in order to combine services in new rules in Chapter 27,
entitled Case Management for Children and Pregnant Women,
of this title. Combining these sections in this new chapter will
ensure integration of services to the eligible population for case
management services, children with a health condition/health
risk birth to 21 years and/or high-risk pregnant women of all
ages. Specifically, the repealed sections cover definitions; eligi-
ble individuals; case management services; service limitations;
provider qualifications, and the right to appeal. These rules
are repeated in §837.81 - 37.86 and were not repealed when
§832.301 - 32.305 and §32.307 were adopted.

The department also proposes the repeal of Early and Periodic
Screening, Diagnosis, and Treatment, Subchapter J, Texas
Health Steps Medical Case Management, §833.501 - 33.506.
Specifically, these repealed sections cover definitions, eligible
recipients; THSteps Medical Case Management Services;
service limitations; applicant and provider qualifications, and
application, review and monitoring process.

The department at the same time is proposing the repeal of
§837.81 - 37.86 of this title concerning Medicaid case manage-
ment for high risk pregnant women and high risk infants. Specif-
ically, these sections cover introduction; definitions; case man-
agement services; provider qualifications; application and review
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process, and documents adopted by reference and will be inte-
grated in the new Chapter 27 of this title.

The department also proposes new Chapter 27, Case Manage-
ment for Children and Pregnant Women, 8§827.1, 27.3, 27.5,
27.7, 27.9, 27.11, 27.13 and 27.15. The new sections are
proposed as an effort to combine case management programs
to meet the needs of pregnant women of all ages and children
with a health condition/health risk birth to 21 years. Specifically,
these new sections cover definitions; eligible recipients; case
management service provision; service limitations; applicant
and provider qualifications; and application, review and moni-
toring processes.

The department provides health services to women and children
in Texas under authority of the Health and Safety Code, Chapter
32; the State Appropriations Act and the Social Security Act, Title
V. The Targeted Case Management Program for High Risk Preg-
nant Women and High Risk Infants was established under the
authority of federal law, Social Security Act, Title XIX, §1915(qg).
This authorizes states to provide case management as a distinct
service to target populations, through a waiver from Health Care
Financing Administration (HCFA), now the Centers for Medicare
and Medicaid Services or CMS. The Health and Human Ser-
vices Commission (HHSC) provides authority to the department
to propose rules to administer certain Medicaid program services
in Texas. Human Resources Code, §22.0031, requires the es-
tablishment of a program for the case management of high-risk
pregnant women of all ages and high-risk children to age one.

The Government Code, §531.021, provides HHSC with the au-
thority to propose rules to administer the state’s medical assis-
tance program. The current rules were submitted by the depart-
ment under its agreement with HHSC to operate the Early and
Periodic Screening, Diagnosis and Treatment (EPSDT) program,
and as authorized under 81.07, Acts of the 72nd Legislature,
First Called Session (1991), Chapter 15, as amended by the Acts
of the 73rd Legislature, Chapter 747, 82. The purpose of these
sections is to make available medically necessary medical case
management services mandated by EPSDT program. In Texas,
the EPSDT program is known as Texas Health Steps (THSteps).

The proposed new rules for Case Management for Children
and Pregnant Women will provide case management services
to Medicaid eligible women of all ages who have a high risk
pregnancy and to children with a health condition/health risk
from birth to 21 years of age. The Medicaid Case Management
for High Risk Pregnant Women and High Risk Infants Program,
and the Texas Health Steps Medical Case Management Pro-
gram, will become one program in the proposed new sections of
Chapter 27 with the repeal of §§32.301 - 32.305, 32.307, 33.501
- 33.506, and 37.81 - 37.86. The new program will provide a
greater continuity of services for all eligible recipients.

Ravi Rupsingh, M.PA., Actuary, Actuary Analysis, HHSC, has
determined for the first five years the repeals are in effect, there
will be cost savings to the state through the combination of the
two programs as described in this preamble. Total cost savings
per year are $1,724,820, $6,153,493, $6,348,526, $6,549,411
and $6,745,893 in state fiscal years 2003, 2004, 2005, 2006 and
2007, respectively, for a total of $27,522,143 over these five state
fiscal years. There will be no impact on local government.

Duane Thomas, Ph.D., Texas Department of Health, Director of
Regional Case Management has also determined that for each

of the first five years the repeals are in effect, anticipated pub-
lic benefits include better access to primary care providers, pre-
ventative health services, other health services and community
resources for children and pregnant women accessing the ser-
vices. There will be costs to small businesses and micro-busi-
nesses. This was determined after concluding that the elimina-
tion of the Intake as a billable contact for Targeted Case Manage-
ment for Pregnant Women and Infants providers will decrease
the amount of reimbursement that these providers currently re-
ceive. The cost to small and micro-businesses for the first year
of implementation is estimated to be $7,327 while the cost to
large businesses for the first year of implementation is estimated
to be $7,281. The estimated costs are based on the assumption
that 70% of Targeted Case Management for Pregnant Women
and Infants providers are large businesses and 30% of providers
are small or micro-businesses. There will be no anticipated eco-
nomic costs to persons who receive the services. The depart-
ment has determined that the proposed repeals do not restrict or
limit an owner’s right to their property that would otherwise exist
in the absence of governmental action and therefore does not
constitute a taking under Government Code, §2007.043.

Comments on the proposal may be submitted to Cossy Hough,
LMSW-ACP, Texas Department of Health, 1100 West 49th
Street, Austin, Texas 78756, (512) 458-7111, extension 6664.
Comments will be accepted for 30 days following publication of
the proposal in the Texas Register.

A public hearing regarding this repeal will be held on April 8,
2003, from 1:00 p.m. to 4:00 p.m. at the Texas Department of
Health, Board of Health Room, Room M739, 1100 West 49th
Street, Austin, Texas 78756.

The repeals are proposed under the Health and Safety Code,
§12.001, which provides the Board of Health (board) with the
authority to adopt rules to implement every duty imposed by law
on the board, the department and the commissioner of health;
and under the Health and Safety Code, Chapter 32, which
provides the board with the authority to establish maternal and
infant health improvement services programs in the department
to serve eligible recipients; the Human Resources Code,
§22.0031, which mandates case management for high risk
pregnant women and high risk infants; the Human Resources
Code, Chapter 32, which enables the state to provide medical
assistance; the Government Code, §531.021, which provides
HHSC with the authority to propose rules to administer the
state’'s medical assistance program and are submitted by the
Texas Department of Health under its agreement with HHSC to
operate the EPSDT program, and as authorized under 81.07 of
the Acts of the 72nd Legislature, First Called Session (1991),
Chapter 15, as amended by the Acts of the 73rd Legislature,
Chapter 747, 82.

The proposed repeals affect the Health and Safety Code, Chap-
ter 32, the Human Resources Code, §22.0031 and Chapter 32.

8§32.301. Definitions.

§32.302. Eligible Individuals.
§32.303. Case Management Services.
§32.304. Service Limitations.
§32.305. Provider Qualifications.
§32.307. Right To Appeal.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 21, 2003.
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TRD-200301862

Susan K. Steeg

General Counsel

Texas Department of Health

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 458-7236

¢ ¢ ¢

CHAPTER 33. EARLY AND PERIODIC
SCREENING, DIAGNOSIS, AND TREATMENT

The Texas Department of Health (department) proposes
amendments to §833.13-33.14, 33.61-33.63, 33.66, 33.112,
33.122-33.123, 33.125, 33.131-33.135 the repeal of §33.139,
and new 833.15 and 833.140 concerning the administration
of Medicaid Early and Periodic Screening, Diagnosis, and
Treatment (EPSDT) services.

Specifically, the proposed amendments cover program purpose;
outreach, informing and support services; recipient rights;
confidentiality of records; consent; freedom of choice; eligibility
for services; periodicity; periodic check-up due date; exceptions
to timely delivery of Texas Health Steps (THSteps) services;
medical check-up services; medical diagnosis and treatment
services; approved medical check-up providers; primary re-
sponsibilities of medical check-up providers; and claims. The
proposed new sections concern definitions and management
of complaints. The proposed repeal covers replacement of
hearing aids.

The proposed amendments will clarify program specifications,
specify the components of the program that are administered by
the department and delete obsolete terms. These amendments
will also replace the terms "early and periodic screening,
diagnosis and treatment (EPSDT)" with "Texas Health Steps
(THSteps)" and replace the term "screening" with the word
"check-up" throughout the chapter. Texas Health Steps is the
name of the EPSDT program in Texas.

In addition, the amendments to 833.122 reflect that a THSteps
medical check-up is recommended annually for adolescents,
rather than biennially, beginning at age eleven. THSteps
continues to emphasize the importance of separate counseling
and anticipatory guidance for the child and the accompany-
ing parent/guardian during the adolescent years. Currently
THSteps adolescent-aged recipients are eligible to receive a
medical check-up annually. In accordance with federal EPSDT
regulations, proposed amendments to 8§33.131 add, "lead
toxicity screening" as a component of a THSteps medical
check-up. Currently THSteps includes lead toxicity screening
as a component of a THSteps medical check-up. Proposed
amendments to §33.133 expand the type of providers who can
provide THSteps medical check-ups and proposed amend-
ments to §33.135 reflect the responsibilities of the Health and
Human Services Commission (HHSC) in relation to the claims
administration portion of the THSteps program.

New §33.15 adds a definition section applicable throughout sub-
chapters A, B, C, D, and E; and new 833.140 addresses com-
plaints concerning unlawful activities and quality of care issues.

Section 833.139 is being proposed for repeal because the de-
partment no longer maintains the authority to implement this sec-
tion. Authority to implement this section was moved to the HHSC
on September 1, 2001. Also, the rule should be repealed rather
than transferred to HHSC because the language in this section

is obsolete and does not reflect requirements of the EPSDT pro-
gram under current law. Under current EPSDT law, there is no
limit on the number of replacement hearing aids for EPSDT re-
cipients as long as they are medically necessary. At this time,
HHSC does not limit the number of replacement hearing aids.

In addition, the title of Subchapter A has been changed from
Penalties to General Provisions in order to more accurately re-
flect the subchapter’s content.

Government Code, §2001.039, requires that each state agency
review and consider for re-adoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). The department has reviewed the
sections and has determined that reasons for adopting the sec-
tions continue to exist; however, the revisions are needed in or-
der to reflect the changes to program administration and the laws
that pertain to them.

The department published a Notice of Intention to Review for
§833.13-33.14, 33.61-33.63, 33.66, 33.112, 33.122-33.123,
33.125, 33.131-33.135, and 33.139, in the Texas Register on
May 12, 2000 (25 TexReg 4358). No comments were received.

Linda M. Altenhoff, D.D.S., Director, Texas Health Steps and
Medical Transportation Division, has determined that for each
year of the first five years the sections are in effect, there will be
no fiscal implications to state or local governments as a result of
enforcing or administering the rules as proposed.

Dr. Altenhoff has also determined that for each year of the first
five years the amended sections are in effect, the anticipated
benefits include program clarification and more accurate reflec-
tion of the program’s operations to Texas Health Steps recipi-
ents, families and providers. There will be no costs to micro-
businesses or small businesses to comply with the sections as
proposed. This was determined after concluding that there will
be no new requirements or responsibilities imposed upon mi-
cro-businesses and small businesses. There are no anticipated
economic costs to persons who are required to comply with the
sections as proposed. There is no anticipated impact on local
employment.

Comments on the proposal may be submitted to Linda Altenhoff,
D.D.S., Director, Texas Health Steps and Medical Transportation
Division, Texas Department of Health, 1100 West 49th Street,
Austin, Texas 78756-3189, (512) 458-7745. Comments will be
accepted for 30 days following publication of the proposal in the
Texas Register.

A public hearing on the proposed sections will be held on
Thursday, April 10, 2003, at 4:00 p.m., in the Texas Department
of Health Auditorium (K-100), 1100 West 49th Street, Austin,
Texas.

SUBCHAPTER A. GENERAL PROVISIONS
25 TAC 8833.13 - 33.15

The amendments and new section are proposed under the Hu-
man Resources Code, 832.021(c), which allows the department
to establish rules governing the Medicaid program; the Health
and Safety Code, §12.001, which provides the Texas Board of
Health (board) with the authority to adopt rules for its procedures
and the performance of each duty imposed by law on the board,
the department and the Commissioner of Health; and the Gov-
ernment Code, 8531.021, which provides the Health and Human
Services Commission with the authority to administer the state’s
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medical assistance program and are submitted by the depart-
ment under its agreement with the Health and Human Services
Commission to operate the Early and Periodic Screening, Diag-
nosis, and Treatment program as authorized under Acts 1991,
72nd Legislature, First Called Session, Chapter 15, §1.07.

The proposed amendments and new section affect the Human
Resources Code, Chapter 32.

§33.13. Purpose [Legal Base].

(8) The Texas Medicaid Early and Periodic, Screening, Diag-
nosis, and Treatment (EPSDT) program is a Title XIX federally-man-
dated program of prevention, diagnosis, and treatment for Medicaid
recipients under age 21 years. In Texas, EPSDT is known as the Texas
Health Steps (THSteps) program. The Texas Department of Health ad-
ministers the medical and dental check-ups and treatment components
of this program.

(b) [The Texas Department of Health must provide reguired
early and periodic screening, diagnosis, and treatment (EPSDT)
screening and treatment services to eligible families or recipients who
request these services. The periodicity schedule determines when
specified screening services are delivered. The department must
provide any] THSteps check-up [EPSDT] services will be provided
when requested by the recipient according to periodic eligibility for
service. [and when medically necessary.] Other THSteps services
will be provided when medical or dental necessity is established and
federal financial participation is available.

(c) The rules in this subchapter implement the medical and
dental check-up, dental treatment, and outreach and informing com-
ponents of THSteps.

833.14. Outreach, Informing, and Support Services.

(8 THSteps or its designee informs [TFhe Fexas Department
of Heath must inform each family of the availability of] THSteps
[EPSDT] recipients and their families about THSteps services no later
than 60 days after the Medicaid certification date and on a periodic
basis thereafter using a combination of methods including written,
oral, and in-person contact. This natification must be done in writing
and /or in-person using [face-to-face eontact in] clear, non-technical
[nontechnical] language. THSteps uses [The department must use]
procedures suitable for informing persons who are illiterate, blind,
deaf, or who cannot understand the English language.

(b) THSteps recipients [All new eligibles] and families who

not be informed more than twice in a 12-month period. Families with
no member receiving any EPSDT services must be informed in writing
of EPSDT at least once each year.]

§33.15. Definitions.

The following words or terms, when used in Subchapters A, B, C, D,
and E, shall have the following meanings unless the context clearly
indicates otherwise:

(1) Accompanied--A parent, guardian or authorized adult
who presents a recipient under age 15 at a THSteps medical or dental
check-up, or treatment visit and continues to wait for the child while
the check-up or treatment takes place. It isarequirement of §33.134(e)
of thistitle (relating to Primary Responsibilities of Medical Check-up
Providers) of Subchapter E that a recipient under the age of 15 be ac-
companied as a condition for reimbursement, unless services are pro-
vided by an exempt entity.

(2) Authorized adult--A person, including an adult related
tothechild, who isauthorized by achild’ s parent or guardian to accom-
pany that child to a THSteps medical or dental check-up or treatment
visit.

(3) Board--The Texas Board of Health.
(4) EOB--Explanation of Benefits.

(5) EPSDT--Early and Periodic Screening, Diagnosis, and
Treatment isaservice of the Medicaid program. EPSDT provides med-
ical and dental check-ups, diagnosis, and treatment to Medicaid eligible
recipients younger than 21 years of age. EPSDT is known in Texas as
Texas Health Steps, (THSteps).

(6) Exempt entity--A child-care facility (as defined in the
Human Resources Code 842.002(3)), school health clinic, and Head
Start programs that are exempt from the parental accompaniment re-
quirement under 833.134(e) of thistitle of Subchapter E.

(7) FFP--Federal financial participation isthe federal gov-
ernment’ s share of astate’ s expenditures under the Medicaid program.

(8) HHSC--The Health and Human Services Commission.

(9) Medicaid--The medica assistance program imple-
mented by the State of Texas under the provisions of Title XIX of the
Socia Security Act, as amended, (42.U.S.C. §81396-1396v).

(10) Perental Involvement--The encouragement and in-
volvement in and management of the health care of children receiving
services from an exempt entity as defined in paragraph (6) of this
section. Parental involvement includes the exempt entity notifying the
child's parent, guardian, or other authorized adult before each visit
for a THSteps medical or dental check-up or treatment visit of the
time and place of the child's appointment and encouraging the parent,
guardian, or other authorized adult to attend. Notification shall be
done by the means of communication determined by the exempt entity
to be the most effective. Such communication must be documented
and may include, but is not limited to, one or more of the following
options: a home visit from an outreach worker, written or printed
correspondence, or telephone contact.

(11) Recipient--Anindividua who hasbeen determined el-
igible for Medicaid.

(12) R&S-—-A Remittance and Status report that provides
information on pending, paid, denied, and adjusted claims.

(13) TDH--Texas Department of Health.

(14) THSteps--Texas Headlth Steps (THSteps) is the Texas
name for the federally-mandated Medicaid service known as EPSDT.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 21, 2003.

TRD-200301855

Susan K. Steeg

General Counsel

Texas Department of Health

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 458-7236

¢ ¢ ¢

SUBCHAPTER B. RECIPIENT RIGHTS
25 TAC §833.61 - 33.63, 33.66
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The amendments are proposed under the Human Resources
Code, 8§32.021(c), which allows the department to establish
rules governing the Medicaid program; the Health and Safety
Code, 8§12.001, which provides the Texas Board of Health
(board) with the authority to adopt rules for its procedures and
the performance of each duty imposed by law on the board,
the department and the Commissioner of Health; and the
Government Code, 8531.021, which provides the Health and
Human Services Commission with the authority to administer
the state’'s medical assistance program and are submitted by
the department under its agreement with the Health and Human
Services Commission to operate the Early and Periodic Screen-
ing, Diagnosis, and Treatment program as authorized under
Acts 1991, 72nd Legislature, First Called Session, Chapter 15,
§1.07.

The proposed amendments affect the Human Resources Code,
Chapter 32.

§33.61. Recipient Rights.

(& Acceptance of THSteps [all early and periodic screening;
diagnosis; and treatment (EPSDT)] servicesis[must be] voluntary. Ac-
ceptance or refusal of THSteps [EPSDT] services does not affect eligi-
bility for or benefits of any other Medicaid [department] service.

(b) A recipient who refuses THSteps [EPSDT] services may,

vicesif still eligible for Medicaid and THSteps.

() All THSteps[EPSDT] records about recipients are consid-
ered confidential information.

§33.62. Confidentiality of Records.

(@ Public laws [law] and Medicaid regulations prohibit the
disclosure of information about Medicaid recipients without the re-
cipient’s consent, except for purposes directly connected with [to] the
administration of the program (see 42 U.S.C. §1396a(a)(7); 42 C.FR.
§8431.301-431.306; Human Resources Code §§12.003 and 21.012;
Government Code 8552.101). Eligibility and other information for
which the recipient gives consent may [information will] be provided
to THSteps [screening; diagnosis and treatment] providers [and ether
information for which the recipient gives consent]. Medicaid providers
of THSteps services [screening, diagnosis, and treatment] are not
considered directly connected with the administration of the program.
Consequently, THSteps [screening, diagnosis and treatment] providers
are not entitled to confidential information, including lists of names
and addresses of recipients, without the consent of the recipient.

(b) Contracted agencies performing certain administrative
functions are considered an extension of TDH [the department] in
exercising its responsibility [respensibilities] to ensure effective
THSteps program operations. Such agencies, including [FBH and)]
contractors for outreach, informing [follow-up], and transportation
services, may receive confidential information without an individual
recipient’s consent to the extent that it is necessary in the administra-
tion of the contract. Pursuant to 42 U.S.C .81396a(a)(7), 42 C.F.R.
§8431.301-431.306 and Human Resources Code §12.003 [However],
these agencies are bound by the same standards of confidentiality as
TDH [the department]. They must provide effective safeguards to
ensure confidentiality.

§33.63. Consent.

Consent by a person who may legally give consent is necessary for
participation in THSteps [EPSDT]. Consent requires the free exercise
of choice without any force, fraud, deceit, constraint, or coercion by an
individual or his legally authorized representative. The basic elements
necessary to consent include:

(1) - (4 (Nochange)

(5) astatement that the person isfreeto deny [not consent]
or withdraw consent and discontinue participation at any time without
any loss of other Medicaid [department] benefits and services.

833.66. Freedom of Choice.

(& All THSteps [EPSDT] recipients have the right to choose
participating providers of THSteps medical and [screening;] dental
check-up [;and] diagnosis, and treatment services.

(b) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 21, 2003.

TRD-200301856

Susan K. Steeg

General Counsel

Texas Department of Health

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 458-7236
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SUBCHAPTER C. ELIGIBILITY
25 TAC §33.112

The amendment is proposed under the Human Resources
Code, 8§32.021(c), which allows the department to establish
rules governing the Medicaid program; the Health and Safety
Code, 8§12.001, which provides the Texas Board of Health
(board) with the authority to adopt rules for its procedures and
the performance of each duty imposed by law on the board,
the department and the Commissioner of Health; and the
Government Code, §531.021, which provides the Health and
Human Services Commission with the authority to administer
the state’s medical assistance program and are submitted by
the department under its agreement with the Health and Human
Services Commission to operate the Early and Periodic Screen-
ing, Diagnosis, and Treatment program as authorized under
Acts 1991, 72nd Legislature, First Called Session, Chapter 15,
§1.07.

The proposed amendment affects the Human Resources Code,
Chapter 32.

§33.112. Eligibility for Services.

[AH] Medicaid recipients under age 21 are eligible for THSteps medi-
cal and dental check-ups, diagnosis, and treatment [EPSDT] serviceq.
Services can be continued] through the month of the recipient’s 21st
birthday [eligible recipient becomes 21].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 21, 2003.

TRD-200301857

Susan K. Steeg

General Counsel

Texas Department of Health

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 458-7236
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¢ ¢ ¢

SUBCHAPTER D. PERIODICITY
25 TAC 8§833.122, 33.123, 33.125

The amendments are proposed under the Human Resources
Code, 8§32.021(c), which allows the department to establish
rules governing the Medicaid program; the Health and Safety
Code, 812.001, which provides the Texas Board of Health
(board) with the authority to adopt rules for its procedures and
the performance of each duty imposed by law on the board,
the department and the Commissioner of Health; and the
Government Code, 8531.021, which provides the Health and
Human Services Commission with the authority to administer
the state’s medical assistance program and are submitted by
the department under its agreement with the Health and Human
Services Commission to operate the Early and Periodic Screen-
ing, Diagnosis, and Treatment program as authorized under
Acts 1991, 72nd Legislature, First Called Session, Chapter 15,
§1.07.

The proposed amendments affect the Human Resources Code,
Chapter 32.

§33.122. Periodicity.

[(@ The Texas Department of Health provides early and peri-
odic screening, diagnosis, and treatment (EPSDT) services requested
by recipients according to the recipient’s periodic eligibility for ser-
vice]

(@ [(b)] THSteps comprehensive [Comprehensive] medical
check-up [screening] services are available [once] at each of the
following time periods:

(1) - (15) (No change.)

(16) 10 years [through 11 years];

(17) 11 years,

(18) [(27)] 12 years [through 13 years];

(190 13years;

(20) [(28)] 14 years [through 15 years];

(21) 15years,

(22) [(29)] 16 years [through 17 years];

(23) 17 years,

(24) [(20)] 18 years [through 19 years];

(25 19years;

(26) [(21)] 20 years.

Adolescent preventive service visits are available once at

each of the following time periods:]

(D) 11 years}

[(2) 13years]

[(3) 15years}

[(4) 17 years, and]

[(5) 19 years}

(b) [(d)] Periodic routine dental check-up services are avail-
ablefor [to] eligible recipients oneyear of age and older once every six
months, based on the [}ast] date of the recipient’s last dental check-up
[services].

§33.123. Periodic Check-up [ Sereening] Due Date.

the starting date of a new period of eligibility for medical check-ups
[screening or for dental services).

§33.125. Exceptionsto Timely Delivery of THSteps Services.

Exceptionsto standardsfor thetimely delivery of THSteps servicescan
be made if:

(1) the recipient or family loses digibility. This means
that the recipient or family does not have a valid Medicaid [medieal
care] identification form [card] or Medicaid verification |etter for the
date that a medical check-up [screening] or the first appointment [en-
counter] for diagnosis and treatment is scheduled;

(2) the recipient or family could not be located despite a

good faith effort to do so. This means that no personal contact could
[can] be made with an adult member of the recipient’s family;

(3) therecipient’sfailureto receive necessary servicesin a
timely manner was due to an action or decision of the family or recipi-
ent rather than afailure of THSteps or its designee [the department] to
offer and provide support services.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 21, 2003.

TRD-200301858

Susan K. Steeg

General Counsel

Texas Department of Health

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 458-7236

¢ ¢ ¢

SUBCHAPTER E. MEDICAL PHASE
25 TAC §833.131 - 33.135, 33.140

The amendments and new section are proposed under the Hu-
man Resources Code, §32.021(c), which allows the department
to establish rules governing the Medicaid program; the Health
and Safety Code, §12.001, which provides the Texas Board of
Health (board) with the authority to adopt rules for its procedures
and the performance of each duty imposed by law on the board,
the department and the Commissioner of Health; and the Gov-
ernment Code, §531.021, which provides the Health and Human
Services Commission with the authority to administer the state’s
medical assistance program and are submitted by the depart-
ment under its agreement with the Health and Human Services
Commission to operate the Early and Periodic Screening, Diag-
nosis, and Treatment program as authorized under Acts 1991,
72nd Legislature, First Called Session, Chapter 15, §1.07.

The proposed amendments and new sections affect the Human
Resources Code, Chapter 32.

§33.131. Medical Check-up [Screening] Services.

(8 Medical check-up [sereening] services are provided under
the THSteps [Early and Periodic Screening, Diagnesis; and Treatment
{EPSDT)] Program to ensure that Medicaid recipients under 21 years
of age have continuous accessto preventive health care. The objectives

health problems and the referral for definitive diagnosis and treatment
when [if] indicated by the medical check-up [screening].
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(b) [(2)] Thefollowing are components of a THSteps compre-
hensive medical check-up [screening serviees arel:

(1) [(A)] comprehensive health and developmental history
(including physical and mental);

(2) [(B)] comprehensive unclothed physical examination;
(3) [(S)] developmental assessment;

(4) [{B)] immunizations appropriate for age and health his-
tory;

(5) [(B)] assessment of nutritiona status;
(6) [(F)] vision testing;
(7) [€6)] hearing testing;

(8) [(H)] laboratory tests appropriate to age and risk, in-
cluding lead toxicity screening;

(9) [(N] health education (includes anticipatory guidance);

and

(10) [{J)] referral to adentist for periodic, routine diagno-
sis, [diagnostic] and treatment services for recipients one year of age
and older.

[(2) The components of adolescent preventive service vis-
its are health guidance to promote the health and well-being of adoles-
cents/parents and screening for biomedical, behavioral, and emotional
conditions relatively common to adolescents.]

§33.132. Medical Diagnosis and Treatment Services.

[(@] Payment will be considered [The Texas Department of
Hedlth (department) or its designee will consider payment on an ex-
ception basis] for any service considered medically necessary and for
which federal financial participation is available, [the department is
alowed to provide with Medicaid/Title XIX federal matching funds
when required to diagnose or treat a condition identified during an
EPSDT medical screening performed on or after April 1, 1990, whether
or not the service is currently included in the Title X1 X state plan. Ser-
vices exceeding the Title XX state plan coverage are] subject to the
following limitations:

(1) Service coverage is determined on an individual basis,
requires prior approval for payment by HHSC [the department] or its
designee, and is subject to periodic reassessment.

[(2) Services must be medically necessary.]

(2) [3)] Clientsmust beunder age 21 and eligiblefor Med-
icaid on the date of service.

(3) [(4)] Payment for services will be made only to ap-
proved providers enrolled in the Texas Medicaid Program.

[(b) Reimbursement for EPSDT medical diagnosis and treat-
ment services will be based on existing Medicare and Medicaid fee
schedules/profiles.]

§33.133. Approved Medical Check-up [ Screening] Providers.

(@ Medica check-up [screening] providers include currently
licensed:

(1) [licensed] physicians (MD or DO); [and]

(2) public or private health care providers or facilities that
can perform the required medical check-up [sereening] procedures un-
der aphysician’s direction;and [-]

(3) advanced practicenurseswhose educational curriculum

includedcourses of study in advanced pediatric physical assessment of
infants, children and adolescents.

(b) Providers as defined in subsection (a) of this section must
be enrolled as Medicaid and THSteps providers in order to submit
claims to receive reimbursement for medical check-ups.

[(b) To be €eligible for reimbursement, screening providers

must be enrolled as screening providers by the department or its
designee)]

§33.134. Primary Responsibilities of Medical Check-up [ Screening]
Providers.

[(@] The primary responsibilities of medical check-up
[screening] providers are:

(1) toconduct medical check-ups [screening] according to
policies and procedures established by TDH [the Texas Department of
Health];

(2) to provide clinic surroundings which will establish a
good relationship between clinic personnel, the recipient, and the re-
cipient’s family;

(3) tointerpret medical check-up [screening] resultsto the
recipient or the recipient’s parent, conservator, or responsible adult,
[and/or recipient] during the course of the medical check-up [exit in-
terview];

(4) to make referrals for needed follow-up diagnosis and
treatment services, and

(5) toensurearecipient under age 15 is accompanied by a
parent, guardian or authorized adult [ presents arecipient under age 15]
at aTHSteps[an EPSDT] medical check-up [eheckup and continuesto
wait for the child while the checkup takes place] unlessthe servicesare
provided by an exempt entity and if the exempt entity [a school health
clinic, Head Start program, or child-care facility (as defined in the Hu-
man Resources Code, §42.002(3)) if the clinic, program or facility] :

(A) obtains written consent to the services, which has
not been revoked, from the child’s parent or guardian within the one-
year period prior to the date the services are provided; and

(B) encourages parental involvement in and manage-
ment of the health care of the children receiving services from the
clinic, program, or facility.

[(b) The term "authorized adult" means a person, including
an adult related to the child, who is authorized by a child's parent
or guardian to accompany a child to a Texas Health Steps medical

checkup]

[(e) The term “parental involvement" applies only to school
health clinics, Head Start programs, and child-care facilities which are
exempt from the parental accompaniment requirement under subsec-
tion (a)(5) of this section. The term means exempt entities shall en-
courage parental involvement in and management of the health care of
children receiving servicesfromthe clinic, program, or facility by noti-
fying the child's parent, guardian, or other authorized adult before each
visit for an EPSDT medical checkup of thetime and place of the child's
appointment and encouraging the parent, guardian, or other authorized
adult to attend. The parent, guardian; or other authorized adult shall be
notified in atimely manner by the means of communication determined
by the clinic, program, or facility to be most effective. Such commu-
nication must be documented and may include, but is not limited to,
one or more of the following options. a home visit from an outreach
worker, written or printed correspondence, or telephone contact.]
§33.135. Claims- Time Limits, Return, and Denial.

(& The THSteps [Early and Periodic Screening, Diagnesis;
and Treatment (EPSDT)] Program has time limits for submitting
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claims. Payment is denied if these [the] time limits [frames] are not
met. Time limits are as follows:

(1) THSteps[EPSDT] medical check-up provider [screen-
ing] claims must be received by HHSC or its designee [the hedlth in-
suring agent] within 95 days from each date of service on the claim.

[(2) Claims for diagnostic and treatment services must be
received by the heath insuring agent within 95 days from each date of
service on the claims.]

(2) [(3)] If aserviceishilled to another insurance resource,

the claim must be received by HHSC or its designee within 95 days of
the claim disposition by the other resource.

(3) [(4)] If aserviceisbilled to a third-party resource that
has not responded, the claim must be received by HHSC or itsdesignee
[the health insuring agent] within 365 days [12 moenths] of the service
date; however, the claim must not be submitted to HHSC or itsdesignee
[the health insuring agent] before 110 days after thethird party hasbeen

billed.

(b) All appealsof denied claimsand requestsfor claimsadjust-
ments must be received by HHSC or its designee [the health insuring
agent] within 180 days from the date of thelast denial of and/or adjust-
ment to the original claim.

(c) Claimsreceived by HHSC or itsdesignee [the health insur-
ing agent] which are lacking the information necessary for processing
are listed on the R& S report with an EOB code requesting the miss-
ing information [denied as incomplete claims]. The resubmission of
the claim containing the necessary information must be received by
HHSC or its designee [the health insuring agent] within 180 daysfrom

the date on the R& S to be considered for payment [last denial date].
§33.140. Management of Complaints.

TDH will report al allegations of Medicaid fraud and other unlawful
activities to the appropriate authority for review of the allegations and
determination of the appropriate action asdefined in TDH policy. TDH
will refer all complaints aleging quality of careissuesto the appropri-
ate licensing or regulatory authority.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 21, 2003.

TRD-200301859

Susan K. Steeg

General Counsel

Texas Department of Health

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 458-7236

¢ ¢ ¢

25 TAC 833.139

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Health or in the Texas Register office, Room 245,
James Ear| Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed under the Human Resources Code,
§32.021(c), which allows the department to establish rules
governing the Medicaid program; the Health and Safety Code,
§12.001, which provides the Texas Board of Health (board)
with the authority to adopt rules for its procedures and the
performance of each duty imposed by law on the board,

the department and the Commissioner of Health; and the
Government Code, 8531.021, which provides the Health and
Human Services Commission with the authority to administer
the state’s medical assistance program and are submitted by
the department under its agreement with the Health and Human
Services Commission to operate the Early and Periodic Screen-
ing, Diagnosis, and Treatment program as authorized under
Acts 1991, 72nd Legislature, First Called Session, Chapter 15,
§1.07.

The proposed repeal affects the Human Resources Code, Chap-
ter 32.

§33.139. Replacement of Hearing Aids.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 21, 2003.

TRD-200301860

Susan K. Steeg

General Counsel

Texas Department of Health

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 458-7236

¢ ¢ ¢

CHAPTER 33. EARLY AND PERIODIC
SCREENING, DIAGNOSIS, AND TREATMENT

The Texas Department of Health (department) proposes
amendments to 8833.301-33.304, 33.334, 33.351-33.358,
new 8§833.305-33.311, 33.314-33.315, 33.317-33.320, 33.331,
and the repeal of 8833.305-33.309, 33.312-33.318, and
33.331-33.333 concerning the Texas Health Steps dental
services.

Specifically, the proposed amendments to §833.301-33.304
cover definitions; oral evaluations and dental services; preven-
tive dental services, and therapeutic dental services. Proposed
new 8833.305-33.311 covers orthodontic services limitations,
eligibility for orthodontic services, payment limitations for
orthodontic services, emergency dental services; allowable
services and limitations; eligibility for Texas Health Steps
dental services, and requirements for provider enroliment and
continuing participation. Proposed new §833.314-33.315 cover
charges to recipients and payment of claims. Proposed new
§833.317-33.320 cover change to another provider; and stan-
dards of care. Proposed new §33.331 covers the purpose of the
dental utilization review process; the proposed amendment to
§33.334 covers post-payment orthodontic review; the proposed
amendments to 8833.351-33.352 cover types of department
utilization reviews and selection of dentists for department
utilization review. The proposed amendment to §833.353 adds
a requirement that the notice to providers of a utilization review
be in writing. The proposed amendments to §833.354-33.358
cover provider cooperation, disposition of department utilization
review results, recoupment of overpayments as a result of
department utilization review, administrative actions and/or
sanctions and referral for investigation of fraud or program
abuse.

Specifically, the proposed repeals of §833.331-33.333 cover or-
thodontic service limitations, eligibility for orthodontic services
and payment limitations for orthodontic services.
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The department also proposes new §833.319-33.320 that covers
management of complaints and performance of dental services.

The proposed amendments to 833.301 add new definitions;
the proposed amendments to 833.302 exclude non-applicable
language to the section while clarifying service limitations; the
proposed amendments to 8§33.303-33.304 ensure consistency
in service standards; new 8§33.305 is renamed Orthodontic
Services Limitations and incorporates language from pro-
posed repealed §33.333 while excluding language concerning
emergency dental services. Proposed new 8§33.306 is reti-
tled Eligibility for Orthodontic Services, excludes language
concerning allowable services and limitations and includes
language from the proposed repeal of §33.332. Proposed
new 833.307 is renamed Payment Limitations for Orthodontic
Services, excludes language concerning eligibility and adds
language regarding payment limitations for orthodontic ser-
vices. Proposed new 833.308, renamed Emergency Dental
Services, excludes language regarding provider enrollment and
continuing participation requirements while adding language
concerning emergency dental services. Proposed repeal
of 833.309 excludes language concerning termination of a
provider agreement, as the department no longer maintains the
authority to enforce those provisions. Proposed new §33.309
adds language relating to allowable services and limitations.

Proposed new §33.310, renamed as Eligibility for THSteps Den-
tal Services, excludes language pertaining to maximum payment
and adds language concerning eligibility for THSteps dental ser-
vices. Proposed new §33.311 is renamed as Requirements for
Provider Enrollment and Continuing Participation, and appropri-
ate language pertinent to the new title is added. The proposed
repeal of §33.312 excludes language that covered charges to re-
cipients.

Language relating to payment of claims is excluded from the
repeal of §33.313. Proposed new §33.314 adds a new title,
Charges to Recipients, as well as language appropriate to the
new title. The previous title, Claims - Time Limits, Submission
and Denial is deleted in the repeal of 833.316; the repeal also
excludes language pertaining to this title as the department is
not authorized to set time limits on claim submission and denial.

Proposed new 8§33.315 renames this section as Payment of
Claims and adds appropriate language to this section. The prior
title of this section, Changes to Another Provider, is deleted and
moved to proposed new §33.317. Pertinent language relating
to change to another provider is also moved to proposed new
§33.317.

Language relating to Standards of Care is excluded in the repeal
of §33.316 and moved to proposed new §33.318.

Proposed new 8§33.317 is renamed as Change to Another
Provider and adds language pertinent to the new title. The
former title of this section, Management of Complaints and
accompanying language is moved to proposed new §33.319.

Proposed new §33.318 is renamed as Standards of Care and
incorporates language pertinent to the new title. The prior name
of this section, Performance of Dental Services and relevant lan-
guage, is moved to proposed new §33.320.

Proposed new §33.331 is renamed as Purpose and explains the
purpose of the dental utilization review process. The prior name
of this section, Orthodontic Services Limitation, and accompa-
nying language is moved to proposed amended §33.305.

Proposed amended 8§33.334 restructures pertinent portions for
clarity. Proposed amended §33.351 clarifies the responsibility
of the department and HHSC related to utilization reviews. Pro-
posed amended §33.352 adds stricter standards and designates
the proper entity to which complaints should be made.

Proposed amended §33.353 requires that providers be notified
in writing of a utilization review.

Proposed amended §33.354 restructures the section for clarity;
proposed amended 8§33.355 adds a new standard concerning
review results and also reflects changes in the entity that may
forward utilization results to the Office of Investigations and En-
forcement at the Health and Human Services Commission.

Government Code, §2001.039, requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001
(Administrative Procedure Act). The department has reviewed
§833.301-33.309, 33.312-33.318 and 8§833.331-33.334, and
§33.351-33.358 and has determined that reasons for adopting
these sections continue to exist. However, the rules need
revision as described in this preamble.

The department published a Notice of Intention to Review
8833.301-33.318 in the May 12, 2000 issue of the Texas
Register (25 TexReg 4358). No comments were received.
The department published a Notice of Intention to Review
§833.331-33.334, and 33.351-33.358 in the November 22, 2002
issue of the Texas Register (27 TexReg 10957). No comments
were received.

Lee Johnson, Financial Management Division Director, has de-
termined that for each year of the first five-year period the revised
sections are in effect, there will be no fiscal implications to state
or local government as a result of enforcing or administering the
sections as proposed.

Jerry W. Felkner, State Dental Director, Division of Oral Health,
has determined that for each year of the first five years these
sections are in effect, the public benefit anticipated as a result
of enforcing the sections will be a more effective and efficient
provision of Texas Health Steps dental services to eligible recip-
ients. Additionally, the proposed sections will provide more spe-
cific guidance to providers and recipients. The rules will have no
adverse economic effect on micro-businesses and/or small busi-
nesses because the sections do not add any new or additional
requirements on either eligible providers or recipients. There are
no anticipated economic costs to persons who are required to
comply with the sections as proposed. There is no anticipated
impact on local employment.

Comments on the proposal may be submitted to Mike McAnally,
Program Policy Analyst, Division of Oral Health, Texas Depart-
ment of Health, 1100 West 49th Street, Austin, Texas 78756,
(512) 458-7323. Comments will be accepted for 30 days follow-
ing publication of this proposal in the Texas Register.

The department’s Board of Health (board) voted on the pro-
posed repeal of §833.310 - 33.311 concerning reimbursement
rates. Subsequent to the board’s approval on February 28, 2003,
and prior to this publication, the Health and Human Services
Commission transferred 25 TAC §833.310 - 33.311 to 1 TAC
§8355.8443 and 355.8445. The transfer was filed by the Health
and Human Services Commission with the Office of the Secre-
tary of State on March 4, 2003, and was published in the March
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21, 2003, issue of the Texas Register (28 TexReg 2523). There-
fore, the repeal of §833.310 - 33.311 is not included in this pro-
posal.

SUBCHAPTER G. DENTAL SERVICES

25 TAC 8833.301 - 33.311, 33.314, 33.315, 33.317 - 33.320

The amendments and new sections are proposed under the
Health and Safety Code, §32.021, which allows the Texas
Department of Health to establish rules governing the Medicaid
program; the Health and Safety Code, §12.001, which provides
the Texas Board of Health (board) with authority to adopt rules
for its procedures and the performance of each duty imposed
by law on the board, the department and the commissioner of
health; and the Government Code, §531.021, which provides
the Health and Human Services Commission with the authority
to administer the state’s medical assistance program and are
submitted by the department under its agreement with the
Health and Human Services Commission to operate the Early
and Periodic Screening, Diagnosis, and Treatment program,
also known as THSteps, as authorized under Acts 1991, 72nd
Legislature, First Called Session, Chapters 15, §1.07.

The proposed amendments and new sections affect the Human
Resources Code, Chapter 32.

833.301. Definitions.

The following words and terms, when used in Subchapters G and H
of this chapter, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Accompanied--A parent, guardian or authorized
adult who presents a recipient under age 15 at a Texas Health Steps
(THSteps) [an EPSDT] medical or dental check-up, [eheckup] or
trestment visit and continues to wait for the child while the check-up
[checkup] or treatment takes place. It is a requirement of §33.318 of
this title (relating to Standards of Care) that a recipient under the age
of 15 be accompanied as a condition of reimbursement, unless services
are provided by an exempt entity.

(2) Authorized adult--A person, including an adult related
to the child, who is authorized by a child's parent or guardian to ac-
company achild to a THSteps [Texas Health Steps] medical or dental

check-up or treatment visit [checkup].

(3) Adjusted Fee--The fee which results from action taken
by the HHSC or its designee in some instances in order to reduce the
feebilled by the provider to below the maximum amount which can be
billed.

(4) [€3)] Dental necessity--For [fer] dental services or
products provided, whether a prudent dentist would provide the
service or product to a patient to diagnose, prevent, or treat orofacial
pain, infection, disease, dysfunction, or disfiguration in accordance
with generally accepted practices:

(A) of the professional dental community;
(B) within the American Dental Association’s Dental

Practice Parameters, published by the American Dental Association,
Revised 1997; and/or

(C) within the Quality Assurance Criteria of the Amer-
ican Academy of Pediatric Dentistry, as applicable, published in Pe-
diatric Dentistry, Journal of the American Academy of Pediatric Den-
tistry, Reference Manual, 2000-2001, Volume 22, Number 7.

[(4) Department--The Texas Department of Health.]

(5) Division--The Division of Oral Health of the Texas De-

(6) EOB--Explanation of Benefits.

(7) [(5)] EPSDT--Early and Periodic Screening, Diagno-
sis, and Treatment [(EPSDT)--] is a service of the Medicaid program.
EPSDT provides medical and dental check-ups, diagnosis and treat-
ment to Medicaid dligible recipients younger than 21 years of age.
EPSDT is known in Texas as Texas Health Steps. [A component of
the Medicaid program, also known as Texas Health Steps (THSteps),
which provides medical check-up and dental servicesto Medicaid and
Texas Health Steps clients under age 21 years.]

(8) Exempt entity--A child-care facility (as defined in Hu-
man Resources Code 842.002(3)), school health clinic, and Head Start
programs which are exempt from the parental accompaniment reguire-
ment under §33.318 of thistitle (relating to Standards of Care).

(9) FFP--Federal financial participation isthe federal gov-
ernment’ s share of a State’ s expenditures under the Medicaid program.

(10) [(6)] HHSC--The Health and Human Services Com-
mission.

(11) [(A] Manual--The Texas Medicaid Provider Proce-
dures Manual, including all updates published in the Texas Medicaid
Bulletin.

(12) [(8)] Medicaid--The medical assistance program im-
plemented by the State of Texas under the provisions of Title XIX of
the Social Security Act, as amended (42 U.S.C. §81396-1396v). [A
medical and dental program provided under Title XIX of the federal
Social Security Act and the Human Resources Code, Chapter 32].

(13) OHSAC--The Ora Hedth Services Advisory Com-
mittee is the official body which assists the TDH Division of Oral
Health by providing review, advice, and recommendations regarding
avariety of subjects related to the operations and policy of the Divi-
sion.

(14) [(9)] OIE--The Office of Investigations and Enforce-
ment at the Health and Human Services Commission.

(15) [(10)] Parental involvement--The encouragement and
involvement in and management of the health care of children receiv-
ing services from an exempt entity as defined in paragraph (8) of this
section. Parental involvement includes the exempt entity [thisterm ap-
pliesonly to school health clinics, Head Start programs, and child-care
facilities which are exempt from the parental accompaniment require-
ment under §833.316(c) of this title (relating to Standards of Care).
The term means exempt entities shall encourage parental involvement
in and management of the health care of children receiving services
from the clinic, program, or facility by] notifying the child's parent,
guardian, or other authorized adult before each visit for a THSteps [an
EPSDT] medical or dental check-up [checkup] of the time and place of
the child’ s appointment and encouraging the parent, guardian, or other
authorized adult to attend. Notification shall be done by [The parent,
guardian, or other authorized adult shall be notified in atimely man-
ner by] the means of communication determined by the exempt entity
[clinic, program, or facility] to bethemost effective. Such communica
tion must be documented and may include, but is not limited to, one or
more of the following options. a home visit from an outreach worker,
written or printed correspondence or tel ephone contact.

(16)  [(11)] Recipient--An individual who has been deter-
mined eligible for Medicaid [A Medicaid-enrolled client].

(17) R & S-A Remittance and Status report which pro-
vides information on pending, paid, denied, and adjusted claims.
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(18) [(22)] SBDE--The State Board of Dental Examiners.
(19) TDH--Texas Department of Health.

(20) THSteps--Texas Health Steps is the Texas name for
the federally-mandated Medicaid service known as EPSDT.

833.302. Oral Evaluations and Dental Services.

[(& Thename of the Early and Periodic Screening, Diagnosis,
and Treatment program has been changed to Texas Health Steps.]

(@& [(B)] In addition to initiad and periodic diagnostic oral
evaluations, which may include radiographs and other diagnostic tests,
three categories of dental services are available--preventive, thera-
peutic, and emergency--as defined in the following sections. These
services are described in the Medicaid dental fee schedule published
annually by the TDH [department] in the manual. [These services are
subject to the limitations listed in the dental fee schedule and in the
description of Texas Health Steps dental servicesin the manual.] Prior
authorization may be required for certain services. Services delivered
must [should] conform to professionally recognized standards of care
as recognized by the SBDE, and are subject to utilization review.

(b) Periodicity - Routine dental check-up servicesareavailable
for eligible recipients one year of age and older once every six months,
based on the date of the recipient’s last dental check-up.

§33.303. Preventive Dental Services.

(1)-(6) (No change)
§33.304. Therapeutic Dental Services.
Therapeutic services include only the following:
(1)-(8) (Nochange)

(9) orthodontics, as defined in §8§33.305-33.3
[8833.331-33.334] of thistitle (relating to Orthodontic Services).

833.305. Orthodontic Services Limitations.

(8 Orthodontic services are limited to treatment of severe
handicapping malocclusion and other related conditions as described
and measured by the procedures and standards published in the
manual.

(b) Orthodonticsfor cosmetic reasonsonly isnot an allowable
service.

§33.306. Eligihility for Orthodontic Services.

(@ Recipients must be younger than 21 years of age and eligi-
ble for Medicaid and THSteps on the date that the prior authorization
request for orthodontic servicesis approved in order to be eligible for
orthodontic services.

(b) If arecipient reaches 21 years of age or becomesineligible
for Medicaid before orthodontic treatment is completed, payment may
be provided to complete the single course of orthodontic treatment that
was prior-authorized and initiated while the reci pient was younger than
21 years of age and Medicaid-€ligible.

§33.307. Payment Limitations for Orthodontic Services.
(8) Except for the initial orthodontic visit, all orthodontic ser-

(c) A prior authorization for orthodontic servicesis not trans-
ferable to another provider.

(d) If arequest for prior authorization of aplan of orthodontic
services for arecipient is not approved, the provider may file aclaim
and receive payment to defray the costs of the diagnostic materials re-
quired for submitting the request. TDH poalicy in effect at the time of
service delivery shall determine the number of denialsfor which reim-
bursement of costs shall be available.

§33.308. Emergency Dental Services.
(8 Emergency dental services are limited to the following:

(1) procedures necessary to control bleeding, relieve pain,
and eliminate acute infection;

(2) operative procedures required to prevent imminent loss
of teeth; and

(3) treatment of injuries to the teeth and supporting struc-

tures.

(b) Routine restorative procedures and root cana therapy are
Not emergency Services.

(c) Prior authorization is not required for emergency denta
services.

833.309. Allowable Services and Limitations.

(@) For the most effective use of available funds and to offer
servicesto as many recipients as possible, the TDH may impose certain
limitations, such as those regarding allowable services and age, and
others as described in the Medicaid dental fee schedule published in
the manual.

(b) Payment shall be made only for services for which dental
necessity has been established and for which FFP is available and that
are delivered in accordance with the Medicaid program requirements
in effect on the date of service.

(c) A prior authorization is not transferable to another
provider.

§33.310. Eligibility for THSeps Dental Services.

(@) Persons are igible for dental servicesif they have a cur-
rent Texas Medicaid identification or Medicaid verification letter that
indicates Medicaid and THSteps eligibility for the time period during
which services are delivered, and they are under age 21. Providers may
aso verify dligibility for clientswho do not have aMedicaid identifica
tion or Medicaid verification letter by contacting HHSC or its designee.

(b) Medicaid recipients under age 21 are eligible for THSteps
medical and dental check-ups, diagnosisand treatment servicesthrough
the month of the recipient’ s 21st birthday, except for recipientswho al-
ready have an approved treatment plan for orthodontic services. If a
recipient reaches age 21 or loses Medicaid eligibility before the autho-
rized orthodontic treatment is completed, reimbursement is provided
to complete the orthodonti ¢ treatment that was authorized and initiated
while the recipient was younger than age 21, eligible for Medicaid and
THSteps, and if such treatment is completed within 36 months.

(c) Recipients one year of age and older who are eligible for
THSteps services may receive periodic, preventive dental services as
defined in §33.303 of thistitle (relating to Preventive Dental Services)

vices must be prior-authorized by HHSC or its designee according to

every six months.

the procedures described in the manual.
(b) A prior authorization is issued for a complete plan of or-

(d) Recipients may receive THSteps dental check-ups begin-
ning at 12 months of age and every six months thereafter through age

thodontic treatment and includes all procedures for completion of the
single course of treatment to be accomplished over a specified period
of time.

21. Recipients younger than 12 months of age are not eligible for rou-
tine dental examinations; however, they may be referred when a med-
ica check-up identifies the necessity for dental services. Recipients
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younger than 12 months also can be seen for emergency dental ser-
vices by the dentist for trauma or baby bottle tooth decay. Recipients

(b) A provider shall not charge recipients for missed appoint-
ments.

up to age 21 may also self-refer for dental services.
§33.311. Requirementsfor Provider Enrollment and Continuing Par-

(c) If thedenial or reduction of a dental claim is the result of
any of thefollowing errorsthat are attributed to the provider, aprovider

ticipation.
(8 Dentists providing THSteps dental services must:
(1) belicensed by the SBDE;

(2) operateinaccordancewith thelawsrelating to the prac-
tice of dentistry and the rules and regulations of the SBDE;

(3) document the dental necessity of astainlesssteel crown
before the crown is applied by radiographs or other documentation
methods established by the SBDE;

(4) comply with a minimum standard of documentation
and record keeping for each of the dentist’s patients, pursuant to 22
T.A.C. 88108.7-108.8, concerning SBDE minimum standards of care
and documentation requirements, whether the patient’s costs are paid
privately or through the Texas Medicaid program,;

(5) practicein the United States of America; and
(6) beenrolled as THSteps dental provider.

(b) Dentistswho deliver emergency dental services as defined
in §33.308 of thistitle (relating to Emergency Dental Services) to Med-
icaid and THSteps-€eligible Texas reci pients while the recipients are out
of state are not required to be licensed by the SBDE, but must be au-
thorized to provide Title X1X servicesin the state in which the services

(c) Enrollment and continuing participation asa THSteps den-
tal provider arevoluntary. Anapplication for enrollment may bedenied
and/or continuing participation may be terminated for any of the fol-
lowing reasons:

(1) disciplinary action(s) taken against the provider by the
SBDE or the licensing entity of any other state;

(2) previousor current Medicaid or other federally funded
health care program violation(s);

(3) prior imposition of sanctions by a regulatory entity of
the State of Texas or any other state;

(4) failureof theprovider to comply with THStepsprogram
rules,

(5) ajudgment in civil litigation or a criminal conviction

shdll neither hill, nor take recourse against an eligible recipient for ser-
vices that are within the amount, duration, and scope of benefits of
THSteps:

(1) failureto submit aclaim, including claims not received
by the HHSC or its designesg;

(2) failureto submit a claim within the filing deadlines;

(3) filing of an incorrect paper or electronic claim,

(4) failuretoresubmit acorrected paper or electronic claim
within the appropriate time period;

(5) failure to appeal aclaim denial within the appropriate
time period; or

(6) errors made in claims preparation, appeal submission,
or the appeal process.

(d) A provider may bill arecipient for adental service or item
only if:

(1) arequest for prior authorization or a claim for payment
for the service or item did not establish dental necessity, the service or
item is not a benefit of the Medicaid program, or the service or item is
not allowabl e according to program rules and policy requirements; and

(2) the service or item was provided at the request of the
recipient and the provider obtained a written client acknowledgment
statement, as described in the manual, which was signed and dated by
the recipient or the recipient’s parent/guardian prior to the initiation
of the specified dental service, and isretained in the recipient’s dental
record.

§33.315. Payment of Claims.

(& The provider must accept payment by HHSC or its de-
signee as payment in full for services.

(b) Providers will be reimbursed for allowable services de-
livered in accordance with applicable laws, regulations, operational
instructions, and the provider agreement. Payment may be withheld
or suspended for services not delivered in accordance with applicable
rulesand regulations. Medicaid paymentswill not be made for services
that are allowable and payable by any other third-party insurer or as-
sistance program.

based on fraud or abuse in Medicaid or any other federally funded
health care program in any state. This includes a pleainto afirst of-
fender program, misdemeanor, or felony;

(6) failureto comply with Family Code, §231.006, regard-
ing payment of child support;

(7) notification from the HHSC OIE of adverse action
taken against the provider; or

(8) any other reason authorized by rules, regulations,
statute, or contract.

(d) A provider shall cease providing THSteps services and no-
tify TDH, HHSC or its designee if the SBDE suspends or revokes the
provider’s license, unless the suspension or revocation is probated in
its entirety and without conditions or limitations.

§33.314. Charges to Recipients.

(@ A provider shall not require a down payment before pro-
viding Medicaid-allowable services to eligible recipients.

(c) Intheevent of the provider’s death, acompleted claim will
be considered for payment only if the executor of the estate signs the
claim and the services were performed by the provider in accordance
with the THSteps program requirements.

§33.317. Change to Another Provider.

(8 A provider may refer arecipient to another provider or dis-
continue treatment for any of the following reasons:

(1) treatment by adental specidist, such asapediatric den-
tist, periodontist, endodontist, orthodontist, or oral surgeon, is indi-
cated;

(2) services needed are outside the skills or scope of prac-
tice of the initial provider; or

(3) documented failure by the recipient or the recipient’s
caretaker or guardian to keep appointments, documented noncompli-
ance with the treatment plan, or documented conflicts with the recipi-
ent or recipient’s family member(s).
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(b) A recipient may select another provider if he or she so de-
sires.

(c) The TDH may refer a recipient to another provider as a
result of information obtained during a utilization review or resolution
of a complaint from either the recipient or the provider or upon the
provider’s or recipient’s documented request.

§33.318. Sandards of Care.
(8 THSteps recipients or their parents or guardians who can
give informed consent shall:

(1) receive information following an oral evauation
regarding:

(A) the dental diagnosis,
(B) scope of proposed treatment, including alternatives

(C) anticipated results; and

(D) need for administration of sedation or anesthesia,
including risks.
(2) receiveafull explanation of the treatment plan and give
informed consent prior to its implementation.

(b) THSteps recipients shall:
(1) receive dental services specified in the treatment plan

(1) TheTDH shdll refer to OIE based on OIE criteria. OIE
criteria for referrals by the TDH include, but are not limited to, com-
plaints or allegations of provider fraud or abuse, including program
abuse; abuse or harm to a recipient; lack of medical or dental neces-
sity; overbilling; saliciting or collecting unauthorized payments from
recipients; or failureto refund paymentsto recipients. Such complaints
or alegations shall be made in writing and forwarded to the OIE. The
OIE may utilize staff from the TDH to assist in determining the validity
of any complaints or allegations received. A TDH employee acting as
an agent of OIE is governed by the parameters of authority and inves-
tigation for OIE.

(2) Complaintsabout the practice of dentistry as described
in the Texas Dental Practice Act or the rules and regulations of the
SBDE shall be made in writing to the SBDE.

(3) Allegations of fraud or program abuse committed by
a THSteps recipient shall be reported to the appropriate authority for
review of the allegations and determination of the appropriate action as
defined in TDH policy.

§33.320. Performance of Dental Services.

All THStepsdental servicesshall be performed by the enrolled provider
except for that work authorized to be done by alicensed dental hygien-
ist, dental assistant, or dental technician in a dental laboratory on the
premises where the dentist practices or in acommercial |aboratory reg-
istered with the SBDE. The Texas Dental Practice Act and therulesand

which meet the standards of care established by the laws relating to the
practice of dentistry and the rules and regul ations of the SBDE;

(2) receive dental services free from abuse or harm from
the provider or the provider’s staff; and

(3) receive only that treatment required to address docu-
mented dental necessity and which meets professionally recognized
standards of health care as recognized by the SBDE.

(c) If therecipientisyounger than 15 years of ageand services
arenot provided by an exempt entity, the THSteps dental provider shall
require that the recipient be accompanied by a parent, guardian, or an-
other adult authorized by the parent or guardian to a THSteps dental
appointment. If services are provided by an exempt entity, the exempt
entity must, as a condition for reimbursement:

(1) obtain written consent to the services, which has not
been revoked, from the child’s parent or guardian, within the one-year
period prior to the date services are provided; and

(2) encourage parental involvement in the management of
the oral hedlth care of the children receiving services from the clinic,
program, or facility.

§33.319. Management of Complaints.

(@ Thedivision administration has responsibility for the man-
agement of complaints and payments regarding dental providers and
recipients. Complaints may bereceived in either written or verbal form
and may originate from any source. In accordance with each agency’s
guidelinesfor referrals of complaints, the TDH shall refer aprovider or
recipient to the OIE, the SBDE, the TDH Office of Criminal Investiga
tion, or the Texas Department of Human Services. Thereferral shall be
inwriting. If discrepancies or irregularities are reported to the TDH or
found during a utilization review, the appropriate agency may take one
or more administrative actions. The provider will be notified in writing
of the review findings and of any proposed administrative action. This
notification may occur before or after other action is taken by profes-
sional dental or governmental organizations.

(b) Referralsto other state agencies.

regulations of the SBDE define the scope of work that dental auxiliary
personnel may perform. Any deviationsfrom these practice limitations
shall be reported to the SBDE and could result in sanctions or other ac-
tions being taken against the provider.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301891

Susan K. Steeg

General Counsel

Texas Department of Health

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 458-7236

¢ ¢ ¢

25 TAC §833.305 - 33.309, 33.312 - 33.318

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Health and Safety Code,
§32.021, which allows the Texas Department of Health to es-
tablish rules governing the Medicaid program; the Health and
Safety Code, 812.001, which provides the Texas Board of Health
(board) with authority to adopt rules for its procedures and the
performance of each duty imposed by law on the board, the de-
partment and the commissioner of health; and the Government
Code, 8531.021, which provides the Health and Human Services
Commission with the authority to administer the state’s medical
assistance program and are submitted by the department un-
der its agreement with the Health and Human Services Com-
mission to operate the Early and Periodic Screening, Diagnosis,
and Treatment program, also known as THSteps, as authorized
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under Acts 1991, 72nd Legislature, First Called Session, Chap-
ters 15, 81.07.

The proposed repeals affect the Human Resources Code, Chap-
ter 32.

§33.305. Emergency Dental Services.

§33.306. Allowable Services and Limitations.

§33.307. Eligibility for Texas Health Steps Dental Services.
§_,3_3.3Q8. Requirementsfor Provider Enrollment and Continuing Par-
ticipation.

§33.309. Termination of a Provider Agreement.

§33.312. Charges to Recipients.

§33.313. Payment of Claims.

§33.314. Claims--Time Limits, Submission, and Denial.
§33.315. Change to Another Provider.

§33.316. Sandards of Care.

§33.317. Management of Complaints.

§33.318. Performance of Dental Services.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301892

Susan K. Steeg

General Counsel

Texas Department of Health

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 458-7236

¢ ¢ ¢

SUBCHAPTER H. DENTAL UTILIZATION
REVIEW

25 TAC 8§833.331 - 33.333

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Ear| Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Health and Safety Code,
§32.021, which allows the Texas Department of Health to es-
tablish rules governing the Medicaid program; the Health and
Safety Code, §12.001, which provides the Texas Board of Health
(board) with authority to adopt rules for its procedures and the
performance of each duty imposed by law on the board, the de-
partment and the commissioner of health; and the Government
Code, §531.021, which provides the Health and Human Services
Commission with the authority to administer the state’s medical
assistance program and are submitted by the department un-
der its agreement with the Health and Human Services Com-
mission to operate the Early and Periodic Screening, Diagnosis,
and Treatment program, also known as THSteps, as authorized
under Acts 1991, 72nd Legislature, First Called Session, Chap-
ters 15, §1.07.

The proposed repeals affect the Human Resources Code, Chap-
ter 32.

§33.331. Orthodontic Services Limitations.

§33.332. Eligibility for Orthodontic Services.

§33.333. Payment Limitations for Orthodontic Services.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301893

Susan K. Steeg

General Counsel

Texas Department of Health

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 458-7236

¢ ¢ ¢
25 TAC §833.331, 33.334, 33.351 - 33.358

The new section and amendments are proposed under the
Health and Safety Code, §32.021, which allows the Texas
Department of Health to establish rules governing the Medicaid
program; the Health and Safety Code, §12.001, which provides
the Texas Board of Health (board) with authority to adopt rules
for its procedures and the performance of each duty imposed
by law on the board, the department and the commissioner of
health; and the Government Code, §8531.021, which provides
the Health and Human Services Commission with the authority
to administer the state’s medical assistance program and are
submitted by the department under its agreement with the
Health and Human Services Commission to operate the Early
and Periodic Screening, Diagnosis, and Treatment program,
also known as THSteps, as authorized under Acts 1991, 72nd
Legislature, First Called Session, Chapters 15, §1.07.

The proposed new section and amendments affect the Human
Resources Code, Chapter 32.

§33.331. Purpose.

The purpose of the Dental Utilization Review process is to ensure
program fiscal integrity and to respond to the federal mandate requir-
ing that program dollars be spent only on services as allowed under
THSteps and that the services be appropriately provided to eigible
recipients.

§33.334. Post-payment Orthodontic Utilization Review.
(@ (No change)

(b) Aspart of anorthodontic utilization review, aprovider may
be required to submit study models, [and)] diagnostic work-up informa-
tion and records at the provider’s expense.

§33.351. Types of TDH [Department] Utilization Reviews.

(@ TDH, HHSC or its designee [The department or its claims
processing contractor] may conduct utilization reviews through auto-
mated analysis of a provider’s pattern(s) of practice, including peer
group analysis. Such analysis may result in the subsequent conduct of
anon-site utilization review. Utilization reviewsmay al so be conducted
[The department or its claims processing contractor may conduct uti-
lization reviews] at the direction of OIE, according to HHSC rules.

(b) The TDH [department] may conduct dental utilization re-
views which:

(1)-(2) (No change)

(c) Denta utilization reviews shall be based on written pro-
cedures and screening criteria which are evaluated and updated peri-
odically with input from practicing dentists, the OHSAC, and/or the
SBDE. Criteriashall be objective, clinically valid, and compatible with
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established principles of dental care. The TDH [department] shall ap-
ply review and screening criteriawith flexibility appropriate to the cir-
cumstances of each case.

§33.352. Sdlection of Dentistsfor TDH [ Department] Utilization Re-
view.

(@ Anindividual or group dental provider may be selected by
the TDH [department] for a utilization review as aresult of:

(D-(2) (Nochange)

(3) information or complaints received by the TDH [de-
partment], except those alleging fraud or abuse or concerning the prac-
tice of dentistry asdescribed in §33.319 [§33.317] of thistitle (relating
to Management of Complaints).

(b) Providers suspected of program fraud or abuse shall [will]
not be subject to a utilization review by the TDH [department; but will
instead bereferred to] . The TDH shall refer such providersto the OIE
for disposition.

() Thedivision shall refer complaints[Complaints] regarding
the practice of dentistry [will be referred] to the SBDE.

§33.353. Notificationto Provider of TDH [ Department] On-Ste Uti-
lization Review.

(@ The TDH [department] shall give the provider at least 30
days written notice of the time and place of a utilization review, unless

such notice would jeopardize an active investigation.
(b)-(c) (No change.)
§33.354. Provider Cooperation.

(@ The provider, the provider’s associate(s) in a group prac-
tice, or the provider’s office staff shall not contact, examine, or treat
recipients identified as part of the utilization review [(with the excep-
tion of emergency servicesasdefined in 833.305 of thistitle (relating to
Emergency Dental Services), or upon approval of the provider’ srequest
by the department)] from the time the provider receives written notifi-
cation identifying the recipientsto be reviewed until notified in writing
by the TDH [department] that normal contacts may be resumed. There
are two exceptions to this exclusion:

(1) for emergency services as defined in 833.308 of this
title (relating to Emergency Dental Services); or

(2) upon approval of the provider’s request by the TDH.
(b)-(¢) (No change.)

§33.355. Digposition of TDH [Bepartment] Utilization Review Re-
sults.

The results of utilization reviews, either automated or on-site, shall
be forwarded by the TDH or HHSC' s designee [department or by its
claims processing contractor] to the OIE for evaluation and final dis-
position. Results of areview which reflects no deviation from review
standards shall [wiH] be forwarded [mailed] to the provider within 30
days of [in atimely manner upon] completion of the review.

§33.356. Recoupment of Overpayments as a Result of TDH [Depart-
ment] Utilization Review.

If the results of a TDH [department] utilization review indicate
overpayment for services delivered or that payment was made for
services not delivered, recoupment is required. The appropriate
agency or agency designee shall [will] notify the provider in writing
of any overpayment identified and the method of recoupment to be
used. [A provider’s recoupment obligation may involve either or both

of the following:]

[(1) the dollar amount of the discrepancies in the claims
reviewed; or]

[(2) adollar amount calculated by applying the monetary
discrepancy rate found in the claims reviewed to all remaining claims
for thetypes of services sampled with dates of service during the period
under review.]

§33.357. Administrative Actions and/or Sanctions.

Evaluation of a utilization review may result in one or more of the fol-
lowing administrative actions or sanctions by the appropriate agency
or the agency’s designee:

(1)-(2) (No change))

(3) recoupment of any overpayment identified according to
§33.356 of this title (relating to Recoupment of Overpayments as a
Result of TDH [Department] Utilization Review);

(4)-(8) (No change)
§33.358. Referral for Investigation of Fraud or Program Abuse.

All dlegation of Medicaid fraud and other unlawful activities will be
reported to the appropriate authority for review of the allegations and
determination of the appropriate action as defined in TDH policy. All
complaints alleging quality of care issues will be referred to the ap-
propriate licensing or regulatory authority. [Suspected cases of fraud
or abuse will be immediately referred to the OIE. Department utiliza-
tion reviews will not be initiated on any provider suspected of fraud or
abusel]

This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301894

Susan K. Steeg

General Counsel

Texas Department of Health

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 458-7236

¢ ¢ ¢

SUBCHAPTER J. TEXASHEALTH STEPS
MEDICAL CASE MANAGEMENT

25 TAC 8§833.501 - 33.506

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Department of Health (department) proposes the re-
peal of 8833.501 - 33.506, concerning the Texas Health Steps
Medical Case Management.

The proposed new rules for Case Management for Children
and Pregnant Women will provide case management services
to Medicaid eligible women of all ages who have a high risk
pregnancy and to children from birth to 21 years of age with
a health condition/health risk. The programs, Medicaid Case
Management for High Risk Pregnant Women and High Risk
Infants and the Texas Health Steps Medical Case Manage-
ment will become one program due to the proposed repeal
of §832.301 - 32.305, §32.307, 33.501 - 33.506, and 37.81 -
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37.86 of this title and will become proposed new sections of
Chapter 27. The new program will provide a greater continuity
of services for all eligible recipients.

Government Code, §2001.039, requires that each agency review
and consider for readoption each rule adopted by that agency
pursuant to the Government Code, Chapter 2001 (Administra-
tive Procedure Act). The department has reviewed §833.501 -
33.506 and determined that the proposed repeals are necessary
because the subject of these rules will be incorporated into a new
chapter proposed for adoption as described in this preamble.

The department published a Notice of Intention to Review
8833.501 - 33.506 in the Texas Register on December 10, 1999
(24 TexReg 11129). No comments have been received.

The proposed repeal of §833.501 - 33.506 is necessary in or-
der to combine services in new rules in Chapter 27, entitled
Case Management for Children and Pregnant Women, of this
titte. Combining these sections in a new chapter will ensure in-
tegration of services to the eligible population for case manage-
ment services, children with a health condition/health risk birth
to 21 years and/or high-risk pregnant women of all ages. Specif-
ically, the repealed sections cover definitions; eligible recipients;
THSteps Medical Case Management services, services limita-
tions, applicant and provider qualifications; and application, re-
view and monitoring processes.

The department also proposes the repeal of §8§32.301 - 32.305
and §32.307, of this title concerning case management for high-
risk pregnant women and high-risk infants. Specifically these
sections cover definitions; eligible individuals; case management
services; service limitations; provider qualifications and the right
to appeal. These sections are being proposed for repeal as they
are repeated in 8837.81 - 37.86. Sections 32.301 - 32.305 and
§32.307 were not repealed when §§37.81 - 37.86 were adopted.

The department at the same time is proposing the repeal of
8837.81 - 37.86 of this title concerning Medicaid case manage-
ment for high-risk pregnant women and high-risk infants. Specif-
ically, these sections cover introduction; definitions; case man-
agement services; provider qualifications; application and review
process, and documents adopted by reference and will be inte-
grated in the new Chapter 27 of this title.

The department also proposes new Chapter 27, Case Manage-
ment for Children and Pregnant Women, §827.1, 27.3, 27.5,
27.7,27.9, 27.11, 27.13 and 27.15. The new sections are pro-
posed as an effort to combine case management programs to
meet the needs of pregnant women of all ages and children with
a health condition/health risk birth to 21 years. Specifically, these
new sections cover definitions; eligible recipients; case man-
agement service provisions; service limitations; applicant and
provider qualifications; and application, review and monitoring
processes.

The department provides health services to women and chil-
dren in Texas under the authority of the Health and Safety Code,
Chapter 32; the State Appropriations Act; and the Social Security
Act, Title V. The Targeted Case Management Program for High
Risk Pregnant Women and High Risk Infants was established un-
der the authority of the Social Security Act, Title XIX, §1915(qg).
Section 1915(g) authorized states to provide case management
as a distinct service to targeted populations, through a waiver
from the Health Care Financing Administration (HCFA), now the
Centers for Medicare and Medicaid Services or CMS. The Health
and Human Services Commission (HHSC) provides authority to
the department to propose rules to administer certain Medicaid

program services in Texas. Human Resources Code, §22.0031,
mandates case management for high-risk pregnant women and
high-risk children to age one as provided under §1915(qg) of the
federal Social Security Act (42 U.S.C. §1396n). Case manage-
ment for children up to age 21 is authorized under 42 U.S.C.
§1396d.

The Government Code, 8531.021, provides HHSC with the au-
thority to propose rules to administer the state’s medical assis-
tance program. The current rules were submitted by the depart-
ment under its agreement with HHSC to operate the Early and
Periodic Screening, Diagnosis and Treatment (EPSDT) program,
and as authorized under 81.07, Acts of the 72nd Legislature,
First Called Session (1991), Chapter 15, as amended by the Acts
of the 73rd Legislature, Chapter 747, §82. The purpose of these
sections is to make available medically necessary medical case
management services mandated by EPSDT program. In Texas,
the EPSDT program is known as Texas Health Steps (THSteps).

The proposed new rules for Case Management for Children
and Pregnant Women will provide case management services
to Medicaid eligible women of all ages who have a high risk
pregnancy and to children from birth to 21 years of age who
have a health condition/health risk. The programs, Medicaid
Case Management for High Risk Pregnant Women and High
Risk Infants and The Texas Health Steps Medical Case Manage-
ment, will become one program in the proposed new sections
of Chapter 27 with the proposed repeal of §832.301 - 32.305,
32.307, 33.501 - 33.506, and 37.81 - 37.86. The new program
will provide, through a larger provider base, more continuity of
services for all consumers who are eligible for these services.
The new program will provide a greater continuity of services
for all eligible recipients.

Ravi Rupsingh, M.P.A., Actuary, Actuary Analysis, HHSC, has
determined for the first five years the repeals are in effect, there
will be cost savings to the state through the combination of the
two programs as described in this preamble. Total cost savings
per year are $1,724,820, $6,153,493, $6,348,526, $6,549,411
and $6,745,893 in state fiscal years 2003, 2004, 2005, 2006 and
2007, respectively, for a total of $27,522,143 over these five state
fiscal years. There will be no impact on local government.

Duane Thomas, Ph.D., Texas Department of Health, Director of
Regional Case Management has also determined that for each
of the first five years the repeals are in effect, anticipated pub-
lic benefits include better access to primary care providers, pre-
ventative health services, other health services and community
resources for children and pregnant women accessing the ser-
vices. There will be costs to small businesses and micro-busi-
nesses. This was determined after concluding that the elimina-
tion of the Intake as a billable contact for Targeted Case Manage-
ment for Pregnant Women and Infants providers will decrease
the amount of reimbursement that these providers currently re-
ceive. The cost to small and micro-businesses for the first year
of implementation is estimated to be $7,327 while the cost to
large businesses for the first year of implementation is estimated
to be $7,281. The estimated costs are based on the assumption
that 70% of Targeted Case Management for Pregnant Women
and Infants providers are large businesses and 30% of providers
are small or micro-businesses. There will be no anticipated eco-
nomic costs to persons who receive the services. The depart-
ment has determined that the proposed repeals do not restrict or
limit an owner’s right to their property that would otherwise exist
in the absence of governmental action and therefore does not
constitute a taking under Government Code, §2007.043.
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Comments on the proposal may be submitted to Cossy Hough,
LMSW-ACP, Texas Department of Health, 1100 West 49th
Street, Austin, Texas 78756, (512) 458-7111, extension 6664.
Comments will be accepted for 30 days following publication of
the proposal in the Texas Register.

A public hearing regarding this repeal will be held on April 8,
2003, from 1:00 p.m. to 4:00 p.m. at the Texas Department of
Health, Board of Health Room, Room M739, 1100 West 49th
Street, Austin, Texas 78756.

The repeals are proposed under the Health and Safety Code,
§12.001 which provides the Board of Health (board) with the
authority to adopt rules to implement every duty imposed by law
on the board, the department and the commissioner of health;
and under the Health and Safety Code, Chapter 32, which
provides the board with the authority to establish maternal and
infant health improvement services programs in the department
to serve eligible recipients; the Human Resources Code,
§22.0031, which mandates case management for high risk
pregnant women and high risk infants; the Human Resources
Code, Chapter 32, which enables the state to provide medical
assistance; the Government Code, §8531.021, which provides
HHSC with the authority to propose rules to administer the
state’s medical assistance program and are submitted by the
Texas Department of Health under its agreement with HHSC to
operate the EPSDT program, and as authorized under §1.07 of
the Acts of the 72nd Legislature, First Called Session (1991),
Chapter 15, as amended by the Acts of the 73rd Legislature,
Chapter 747, 82.

The repeals affect the Health and Safety Code, Chapter 32, the
Human Resources Code, §22.0031 and Chapter 32.

833.501. Definitions.

§33.502. Eligible Recipients.

§33.503. THSeps Medical Case Management Services.
§33.504. Service Limitations.

§33.505. Applicant and Provider Qualifications.
§33.506. Application, Review and Monitoring Processes.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 21, 2003.

TRD-200301863

Susan K. Steeg

General Counsel

Texas Department of Health

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 458-7236

¢ ¢ ¢

CHAPTER 37. MATERNAL AND INFANT
HEALTH SERVICES

SUBCHAPTER E. MEDICAID CASE
MANAGEMENT SERVICES FOR HIGH RISK
PREGNANT WOMEN AND HIGH RISK
INFANTS

25 TAC 8837.81 - 37.86

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Department of Health (department) proposes the re-
peal of §837.81 - 37.86, concerning case management for high-
risk pregnant women and high-risk infants.

Government Code, §2001.039, requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001
(Administrative Procedure Act). The department has reviewed
§837.81 - 37.86 and has determined that the proposed repeals
are necessary because the subject of these rules will be incor-
porated into a new chapter proposed for adoption as described
in this preamble.

The department published a Notice of Intention to Review
§837.81 - 37.86 in the Texas Register on January 28, 2000 (25
TexReg 602). No comments have been received.

The proposed repeal of §837.81 - 37.86 is necessary in order to
combine the affected sections in Chapter 27, entitled Case Man-
agement for Children and Pregnant Women. Combining these
sections in this new chapter will ensure integration of services
to the eligible population for case management services: chil-
dren with a health condition/health risk birth to 21 years and/or
high risk pregnant women of all ages. Specifically, the proposed
repealed sections cover introduction, definitions, case manage-
ment services; provider qualifications; application and review
process; and documents adopted by reference.

The department also proposes repeal of §§32.301 - 32.305 and
§32.307, of this title concerning case management for high-risk
pregnant women and high-risk infants. Specifically these sec-
tions cover definitions; eligible individuals; case management
services; service limitations; provider qualifications, and the right
to appeal. These sections are being proposed for repeal as they
are repeated in Chapter 37, §837.81 - 37.86. Sections 32.301
- 32.305 and §32.307 were not repealed when §837.81 - 37.86
were adopted. The proposed repeal is also necessary in order
to combine the affected sections in a new chapter entitled Chap-
ter 27, Case Management for Children and Pregnant Women.

The department at the same time is proposing the repeal
of Early and Periodic Screening, Diagnosis and Treatment,
Subchapter J, THSteps Medical Case Management Services,
§833.501 - 33.506. The repeal is necessary in order to combine
these sections in new Chapter 27, Case Management for
Children and Pregnant Women. Specifically, these sections
cover definitions; eligible recipients; THSteps Medical Case
Management services; service limitations; applicant and
provider qualifications, and application, review and monitoring
processes.

The department also proposes new Chapter 27, Case Manage-
ment for Children and Pregnant Women, §827.1, 27.3, 27.5,
27.7, 279, 27.11, 27.13 and 27.15. The new sections are
proposed as an effort to combine case management programs
to meet the needs of pregnant women of all ages and children
with health conditions/health risk birth to 21 years. Specifically,
these new sections cover definitions; eligible recipients; case
management service provision; service limitations; applicant
and provider qualifications; and application, review and moni-
toring processes.
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The department provides health services to women and chil-
dren in Texas under the authority of the Health and Safety Code,
Chapter 32; the State Appropriations Act; and the Social Security
Act, Title V. The Targeted Case Management Program for High
Risk Pregnant Women and High Risk Infants was established un-
der the authority of the Social Security Act, Title XIX, §1915(qg).
Section 1915(g) authorized states to provide case management
as a distinct service to targeted populations, through a waiver
from the Health Care Financing Administration (HCFA), now the
Centers for Medicare and Medicaid Services or CMS. The Health
and Human Services Commission (HHSC) provides authority to
the department to propose rules to administer certain Medicaid
program services in Texas. Human Resources Code, §22.0031,
mandates case management for high-risk pregnant women and
high-risk children to age one as provided under §1915(qg) of the
federal Social Security Act (42 U.S.C. §1396n). Case manage-
ment for children up to age 21 is authorized under 42 U.S.C.
§1396d.

The Government Code, §531.021, provides HHSC with the au-
thority to propose rules to administer the state’s medical assis-
tance program. The current rules were submitted by the depart-
ment under its agreement with HHSC to operate the Early and
Periodic Screening, Diagnosis and Treatment (EPSDT) program,
and as authorized under 81.07, Acts of the 72nd Legislature,
First Called Session (1991), Chapter 15, as amended by the Acts
of the 73rd Legislature, Chapter 747, 82. The purpose of these
sections is to make available medically necessary medical case
management services mandated by EPSDT program. In Texas,
the EPSDT program is known as Texas Health Steps (THSteps).

The proposed new rules for Case Management for Children
and Pregnant Women will provide case management services
to Medicaid eligible women of all ages who have a high risk
pregnancy and to children with a health condition/health risk
from birth to 21 years of age. Two programs, Medicaid Case
Management for High Risk Pregnant Women and High Risk
Infants, and the Texas Health Steps Medical Case Manage-
ment, will become one program in the proposed new sections of
Chapter 27 and the repeal of §§32.301-32.305, 32.307, 33.501
- 33.506, and 37.81 - 37.86. The new program will provide a
greater continuity of services for all eligible recipients.

Ravi Rupsingh, M.PA., Actuary, Actuary Analysis, HHSC, has
determined for the first five years the repeals are in effect, there
will be cost savings to the state through the combination of the
two programs as described in this preamble. Total cost savings
per year are $1,724,820, $6,153,493, $6,348,526, $6,549,411
and $6,745,893 in state fiscal years 2003, 2004, 2005, 2006 and
2007, respectively, for a total of $27,522,143 over these five state
fiscal years. There will be no impact on local government.

Duane Thomas, Ph.D., Texas Department of Health, Director of
Regional Case Management has also determined that for each
of the first five years the repeals are in effect, anticipated pub-
lic benefits include better access to primary care providers, pre-
ventative health services, other health services and community
resources for children and pregnant women accessing the ser-
vices. There will be costs to small businesses and micro-busi-
nesses. This was determined after concluding that the elimina-
tion of the Intake as a billable contact for Targeted Case Manage-
ment for Pregnant Women and Infants providers will decrease
the amount of reimbursement that these providers currently re-
ceive. The cost to small and micro-businesses for the first year
of implementation is estimated to be $7,327 while the cost to
large businesses for the first year of implementation is estimated

to be $7,281. The estimated costs are based on the assumption
that 70% of Targeted Case Management for Pregnant Women
and Infants providers are large businesses and 30% of providers
are small or micro-businesses. There will be no anticipated eco-
nomic costs to persons who receive the services. The depart-
ment has determined that the proposed repeals do not restrict or
limit an owner’s right to their property that would otherwise exist
in the absence of governmental action and therefore does not
constitute a taking under Government Code, §2007.043.

Comments on the proposal may be submitted to Cossy Hough,
LMSW-ACP, Texas Department of Health, 1100 West 49th
Street, Austin, Texas 78756, (512) 458-7111, extension 6664.
Comments will be accepted for 30 days following publication of
the proposal in the Texas Register.

A public hearing regarding this repeal will be held on April 8,
2003, from 1:00 p.m. to 4:00 p.m. at the Texas Department of
Health, Board of Health Room, M739, 1100 West 49th Street,
Austin, Texas 78756.

The repeals are proposed under the Health and Safety Code,
§12.001, which provides the Board of Health (board) with the
authority to adopt rules to implement every duty imposed by law
on the board, the department and the commissioner of health;
and under the Health and Safety Code, Chapter 32, which
provides the board with the authority to establish maternal and
infant health improvement services programs in the department
to serve eligible recipients; the Human Resources Code,
§22.0031, which mandates a program of case management for
high risk pregnant women and high risk infants; the Human Re-
sources Code, Chapter 32, which enables the state to provide
medical assistance; the Government Code, 8531.021, which
provides HHSC with the authority to propose rules to administer
the state’s medical assistance program and are submitted by
the Texas Department of Health under its agreement with HHSC
to operate the EPSDT program, and as authorized under 81.07
of the Acts of the 72nd Legislature, First Called Session (1991),
Chapter 15, as amended by the Acts of the 73rd Legislature,
Chapter 747, 82.

The proposed repeals affect the Health and Safety Code, Chap-
ter 32, the Human Resources Code, §22.0031 and Chapter 32.

§37.81.
§37.82.
§37.83.
§37.84.
§37.85.
§37.86.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Introduction.

Definitions.

Case Management Services.
Provider Qualifications.
Application and Review Process.
Documents Adopted by Reference.

Filed with the Office of the Secretary of State on March 21, 2003.

TRD-200301864

Susan K. Steeg

General Counsel

Texas Department of Health

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 458-7236

¢ ¢ ¢
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TITLE 28. INSURANCE

PART 1. TEXASDEPARTMENT OF
INSURANCE

CHAPTER 5. PROPERTY AND CASUALTY
INSURANCE

SUBCHAPTERT. FAIR PLAN

DIVISION 1. PLAN OF OPERATION

28 TAC 885.9910 - 5.9929

The Texas Department of Insurance proposes new Subchapter
T, §85.9910-5.9929 concerning the Fair Access to Insurance Re-
quirements (FAIR) Plan of Operation developed by the FAIR Plan
Governing Committee and submitted for approval to the Com-
missioner of Insurance pursuant to the Insurance Code Article
21.49A sec. 3(a). Several insurance companies who together
write over 50% of the Texas homeowners insurance market are
not currently writing new homeowners insurance policies. The
largest writer of homeowners insurance in Texas with over 30%
of the market, has not been writing new homeowners policies for
over a year. Another large writer of homeowners insurance with
approximately 20% of the homeowners market in force in Texas,
is also not writing new homeowners policies. Many other insur-
ers have continued to maintain restrictions or limitations on writ-
ing homeowners insurance and some insurers have withdrawn
from the market. In addition, according to statistics obtained from
the Surplus Lines Stamping Office of Texas, from February 28,
2002, to February 28, 2003, there has been a 184.4% increase
in the homeowners premium written by surplus lines insurers,
which indicates a significant increase in the writing of homeown-
ers policies by surplus lines insurers. This increase is a clear
indication that consumers are having difficulty obtaining or are
finding it impossible to obtain homeowners insurance coverage
through the voluntary market, and have had to obtain such cov-
erage in the surplus lines market. Based on all of these factors it
is possible that in some cases residential property homeowners
are having to go without insurance coverage, due to unavailabil-
ity and other factors. In addition, since the FAIR Plan Associa-
tion started issuing policies on December 31, 2002, it has issued
approximately 5000 residential property insurance policies, thus
further evidencing the need for this program. Considering these
facts, it is clear that the consumers seeking new homeowners
insurance coverage are facing difficulty in obtaining or finding it
impossible to obtain homeowners insurance coverage through
the voluntary market. The new sections are necessary to imple-
ment Article 21.49A and to ensure that residential property in-
surance coverage is available to Texas residents. The purpose
of proposed §85.9910-5.9929 is to set forth and establish the
structure, function, procedures and powers of the Texas FAIR
Plan Association. Proposed §5.9910 sets forth the purpose of
the Texas FAIR Plan Association (Association) as well as the
purpose of the Plan of Operation. Proposed §5.9911 provides
the definitions of terms to be used in the subchapter. Proposed
§5.9912 provides for the formation and authority of the Govern-
ing Committee. Proposed §5.9913 sets forth the role of agents,
minimum requirements and performance standards for agents,
and the procedure for the payment of commissions. Proposed
§5.9914 provides for the maximum limits of liability and other
limitations on FAIR Plan policies. Proposed §5.9915 sets forth
procedures for the inspections of property to be insured under
FAIR Plan policies and the requirements for inspection reports.

Proposed 85.9916 provides the procedures for adoption of ap-
plication forms and approval of underwriting rules, rates, policy
forms, and endorsements. Proposed §5.9917 sets forth the doc-
umentation the agents are required to maintain regarding an ap-
plicant’s eligibility; rules and procedures for issuance or cancella-
tion of binders; and rules and procedures for issuance, renewal,
or cancellation of policies. Proposed §5.9918 sets forth the As-
sociation’s options for servicing its policies and guidelines for
establishing servicing standards. Proposed §5.9919 sets forth
the appeals process for an applicant or affected insurer to ap-
peal an action of the Association. Proposed §5.9920 sets out
the immunity from liability and indemnification available to in-
surers, inspectors, the Association, the Governing Committee,
their agents and employees, the Association administrator, the
Commissioner, and the Commissioner’s authorized representa-
tives. Proposed §5.9921 authorizes the Association to purchase
fidelity bonds for the purpose of reimbursing the Association for
losses sustained due to fraud or dishonesty on the part of mem-
bers of the Governing Committee, Association officers, or em-
ployees. Proposed §5.9922 describes the member insurers re-
quired to participate in the Association, how the proportions of
participation are determined, and the procedures for Associa-
tion and member meetings. If necessary, it provides the proce-
dure for an initial assessment of the member insurers to facili-
tate the commencement of operations. Proposed §5.9923 sets
forth the procedures for member insurer assessments and re-
coupment of assessments, for reapportioning assessments of
an insolvent member insurer, and for assessments of member
insurers who cease writing property insurance in Texas. Pro-
posed §5.9924 sets forth the procedures for the Association to
cede or purchase reinsurance and acquire other financing. Pro-
posed 85.9925 sets forth the statistical reporting requirements
of the Association. Proposed §5.9926 provides for the Associa-
tion’s treatment of excess funds. Proposed §5.9927 provides for
the Association to file annual and quarterly financial statements.
Proposed 8§5.9928 lists the additional powers of the Association
and proposed 8§85.9929 provides for the severability of any section
of this subchapter, or the application thereof, if it is determined
to be invalid.

Marilyn Hamilton, associate commissioner, property and casu-
alty division, has determined that for each year of the first five
years the proposed sections will be in effect, there will be no
fiscal impact to state and local governments as a result of the
enforcement or administration of the rule. There will be no mea-
surable effect on local employment or the local economy as a
result of the proposal.

Ms. Hamilton has also determined that for each year of the first
five years the sections are in effect, the public benefits antici-
pated as a result of the proposed sections will be increased avail-
ability of residential property insurance to qualified citizens in ar-
eas of the state determined by the Commissioner to be under-
served areas. There is no probable economic cost to persons
required to comply with the sections because the sections set
forth the Plan of Operations of the Texas Fair Plan Association,
an entity created by Insurance Code Article 21.49A. There is no
effect on small or micro businesses.

To be considered, written comments on the proposal must be
submitted no later than 5:00 p.m. on May 5, 2003 to Gene C.
Jarmon, General Counsel and Chief Clerk, Mail Code 113-2A,
Texas Department of Insurance, P. O. Box 149104, Austin, Texas
78714-9104. An additional copy of the comment must be si-
multaneously submitted to Marilyn Hamilton, Associate Com-
missioner, Property and Casualty Program, Mail Code 104-PC,
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Texas Department of Insurance, P.O. Box 149104, Austin, Texas
78714-9104. A request for a public hearing should be submitted
separately to the Office of the Chief Clerk.

The sections are proposed under the Insurance Code Article
21.49A and 836.001. Article 21.49A sec. 3(a) authorizes the
FAIR Plan Governing Committee to develop a plan of operation
and submit it to the Commissioner of Insurance for his approval.
Article 21.49A charges the Commissioner with the authority to
supervise the Association and to approve and adopt by rule the
plan of operation developed by the Governing Committee. Sec-
tion 36.001 provides that the Commissioner of Insurance may
adopt rules to execute the duties and functions of the Texas De-
partment of Insurance only as authorized by statute.

The following article is affected by this proposal: Insurance Code
Article 21.49A

85.9910. Purpose.

The Texas FAIR Plan Association was established by Insurance Code
Article 21.49A for the purpose of delivering residential property insur-
anceto qualified citizens of Texas in areas determined by the Commis-
sioner of Insurance to be underserved areas. The purpose of this plan
of operation isto set forth and establish the structure, function, proce-
dures and powers of the Texas FAIR Plan Association.

§5.9911. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) Agent--Any person licensed by the Commissioner asa
general lines property and casualty agent pursuant to Insurance Code

(10) Residentia property insurance premiums--Net direct
written premiums for residential property insurancefor acalendar year
as determined by the Texas residential property statistical plan.

(11) Underserved area--The areas of the State of Texas so
designated by the Commissioner in 85.3701 of this chapter (relating to
Designation of Underserved Areas for Residential Property Insurance
for Purposes of the Insurance Code Article 21.49A).

(12) Underwriting rules-The underwriting rules for resi-
dential property insurance as developed by the Association and which
have been filed with and approved by the Commissioner.

§5.9912. Governing Committee.

(8 The Association shall be governed by a Governing Com-
mittee.

(b) The Governing Committee shall be composed of 11 voting
members appointed by the Commissioner as follows:

(1) five members who represent the interests of insurers;
(2) four public members; and

(3) two members who are licensed agents.

() The Commissioner or the Commissioner’s designated rep-
resentative from within the Texas Department of Insurance shall serve
as an ex-officio non-voting member.

(d) To be €eigible to serve on the Governing Committee as a
representative of insurers, a person must be afull-time employee of an

(e) Members of the Governing Committee shall serve a term
of two years.

Article 21.14. sec. 2.

(2) Applicant--Any person applying for insurance from the
Association including any person designated by the applicant to be the

(f) To stagger the terms of the Governing Committee, five
members shall be selected randomly by the initial Governing Com-
mittee to serve a one-year term. Those members may be reappointed

applicant’s representative at an inspection.

(3) Association--The Fair Access to Insurance Require-
ments (FAIR) Plan Association created under Insurance Code Article

for afull term.

(9) If aGoverning Committee member representing the inter-
est of an insurer vacates the position prior to the end of the term, then

21.49A.

(4) Commissioner--The Commissioner of Insurance of the
State of Texas.

(5) Governing Committee--The Governing Committee of
the Association authorized pursuant to Insurance Code Article 21.49A,
sec. 3.

(6) Inspector--The individual(s) or organization(s) desig-
nated by the Association to makeinspectionsto determinethe condition
of the properties for which residential property insuranceis sought and
to perform such other duties as may be authorized by the Association
or the Commissioner.

(7) Insurable risk--Property that meets the underwriting
rules of the Association for determining the insurability of the risk.

(8) Member insurer or member--An insurer licensed to
write property and casualty insurance in Texas and writing residential
property insurance in Texas, including reciprocal exchanges and
Lloyds plan insurers.

(9) Residential property insurance--Coverage asdefined in

theinsurer who employed the Governing Committee member shall ap-
point a replacement within 45 daysto serve the remainder of the term.
If the insurer fails to appoint a replacement, the Commissioner shall
appoint areplacement to serve the reminder of the term.

(h) If any other Governing Committee member vacates aposi-
tion prior to the end of the term, then the Commissioner shall appoint
areplacement to serve the remainder of the term.

(i) The Governing Committee shall meet as often as may be
required to perform the general duties of administration of the Associ-
ation or at the request of the Commissioner. Seven of the members of
the Governing Committee shall constitute a quorum.

(i) TheGoverning Committee may promulgate guidelines con-
sistent with state law and the plan of operation to govern such internal
operations as investments, accounting, audit, personnel, underwriting
rules, inspections, and claimspractices. The guidelinesshall beinwrit-
ing.

(k) The Governing Committee may appoint committees as it
deems necessary to carry out the purpose and operations of the Associ-
ation. Such committees may include an Executive Committee, a Rein-

Insurance Code Article 21.49A §2(3), with the exception of farm and
ranch owners and farm and ranch insurance as set forth in Insurance

surance Committee, a Finance & Audit Committee, an Underwriting
Committee, an Agent Relations Committee, a Depopulation Commit-

Code Article 5.13-2 sec. 1.

tee and a Claims Committee.
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() The Governing Committee may undertake a public educa

this section, if the Association first obtains, from areinsurer approved

tion program to assure that the services of the A ssociation receive ade-

by the Commissioner, reinsurance for the full amount of policy expo-

quate public attention. The Governing Committee may adopt awritten
program for decreasing the overall utilization of the Association as a
source of insurance. The Association may adopt depopulation plansto
reduce the number of risks insured by the Association.

(m) The Governing Committee shall exercise al of the Asso-

sure above the limits for any given type of risk.

(d) The premium charged by the Association for the excess
coverage shall be equal to the amount of the reinsurance premium
charged to the Association by the reinsurer, plus any payment to the
Association that is approved by the Commissioner.

ciation’ s powers not delegated to others pursuant to this plan of opera-
tion.

(n) The Governing Committee may propose amendments to
the plan of operation to the Commissioner for approval.

§5.9913. Authority of Agents and Commissions.

(@ Upon request, an agent, may assist any owner of residential
property in completion and submission of an application for insurance
on forms prescribed by the Association.

(b) Noagent, evenif licensed to represent one or more member
insurers of the Association with respect to policies not underwritten by
the Association, shall hold himself out as an agent of the Association.

(c) A commission shal be paid pursuant to a commission
schedule set by the Governing Committee and approved by the
Commissioner. The commission shall be based on paid gross written
premiums and subject to adjustment based on policy changes and
cancellations. The agent shall remit the gross premium collected on
an Association policy to the Association, and the Association will pay
the commission.

(d) The Association shall establish minimum requirements
and performance standards for agents who submit applications to the
Association or renew business in the Association. These requirements
and standards shall be designed to ensure the efficient transmission
of applications, forms, notices, and money from the agent to the
Association and visa versa, ensure the efficient operation of the Asso-
ciation, and the efficient and convenient servicing of applicants and
policyholders. The Association may require that agents demonstrate
and certify compliance with these requirements and standards. The
Association shall have the power to bar an agent from submitting new
applications to or renewing business in the Association if the agent
refuses to demonstrate and certify compliance with these requirements
and standards or the agent violates any of these requirements or
standards.  Such minimum requirements and performance standards
shall be binding upon any agent as a condition of such agent’s request
for an inspection, submission of an application, receipt of commissions
from the Association, or other act in connection with the Association.
The Association may contract with agents who meet the Association’s
standards and may limit applications to the Association to those
agents. The Association shall not be required to appoint agents.

(e) The Association may limit communications with agentsto
website communications only.

(f) Anapplicant may only apply to the Association through an
agent.

§5.9914. Maximum Limits of Liability and Limitations.

(@ The maximum limits of liability for residential property
insurance per location through the Association shall be $1,000,000
dwelling - $500,000 contents. The Association is authorized to rein-
sure some or all risks that are within or at these maximum limits.

(b) The Association may not provide windstorm and hail in-
surance coverage for arisk eligible for that coverage under Insurance

() The Association may issue apolicy that includes coverage
for an amount in excess of aliability limit set forth in subsection (a) of

85.9915. Inspections.

(@) The underwriting rules shall determine the inspection cri-
teria for risks to be written by the Association. The Association may
issueapolicy of residential property insurance on certain types of risks
without an inspection in accordance with the underwriting rules.

(b) Aninspection shall be made only of property requiring an
inspection to determine eligibility for Association coverage in accor-
dance with the underwriting rules. The inspection shall be free of
charge to the applicant. An inspection request may be made by the
owner, his/her representative, or an agent.

(c) All inspection reports shall be in writing and shall contain
theinformation necessary to determineeligibility for coverage pursuant
to the Association’ s underwriting rules. After theinspection report has
been completed, acopy of the compl eted inspection report and any pho-
tograph indicating the pertinent features of the building construction,
maintenance, and occupancy shall be sent within ten days to the Asso-
ciation.

(d) Theinspection report shall contain information describing:

(1) occupancy,
(2) information necessary for underwriting and rating,

(3) construction; and

(4) physical deficiencies.
(e) If aninterior inspection isnecessary to determinedligibility

of property described in an application submitted to the Association,
the inspector shall contact the applicant and arrange for the applicant
to be present during the inspection. Theinspector shall not recommend
correction of physical deficiencies or advise the applicant whether the

Association will provide coverage.

(f) TheAssociation shall, assoon as practical but not to exceed
thirty days after receipt of the inspection report, advise the applicant
and agent of the following:

(1) If theinspector finds that the residential property meets
the underwriting rules, the Association shall notify the applicant in
writing and issue a policy or binder.

(2) TheAssociation shall indicate to the applicant any con-
dition charges that have been applied by the Association in accordance
with 85.9917(h) of this subchapter (relating to Application, Binder,
Policy Issuance, Renewa and Cancellation.)

(3) If theresidential property is not insurable based on the

underwriting rules, the Association shall notify the applicant in writing
why the residential property is not insurable.

(g) If, at any time, the applicant makes improvements in the
residential property or its condition that the applicant believes are suf-
ficient to make the residential property insurable, an inspector shall
reinspect the residential property upon request. The applicant for res-
idential property insurance shall be éligible for one reinspection any
time within 60 days after the initial inspection. If upon reinspection
theresidential property meetsthe Association’ s underwriting rules, the
Association shall notify the applicant in writing and issue a policy or
binder.
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(h) If aninspection report showsthat aproperty has unrepaired
damages or isin violation of any building, housing, air pollution, san-

(B) deductible options such as different dollar amounts,
different percentages of property coveragelimits, that may vary by cov-

itation, health, fire or safety code, ordinance or rule, or if an applicant
otherwise has received written notice of any violation of a code, ordi-
nance or rule, the applicant shall submit to the Association a detailed
plan that indicates the manner and estimated period of time in which
the violation will be corrected or the damage repaired. The Associ-
ation shall not provide coverage unless the necessary corrections are
completed to the satisfaction of the Association

(i) The Association may, for cause upon information or well-

erage or peril insured against.

(d) The Association shall file with the Commissioner for ap-
prova policy forms and endorsements prior to use. The policy forms
and endorsements that the Association will offer to applicants will be
governed by its underwriting rules. The Association may offer its pol-
icy forms on either an actual cash value or a replacement cost value
basis, based on its underwriting rules. Association policies shall not
cover businesses or commercial risks even if they are operated in or

founded belief, without notice to the insured at any time during the
policy term, inspect an insured property for the purpose of determining
whether the property meets the underwriting rules. The Association
need not afford an insured the opportunity to be present during arein-
spection nor furnish the insured with a copy of a reinspection report,
unless requested. Reinspections may also occur:

(1) upon change in type of occupancy, or
(2) upon areasonable periodic schedule.

(1) The Association may cancel or refuse to renew a policy
upon the basis of the reinspection report in accordance with policy
terms and this plan of operation.

§5.9916. Application Forms, Underwriting Rules, Rates, Policy
Forms and Endorsements.

(8 The Association shall adopt application forms. The forms
shall be designed to obtain all of the information necessary for under-
writing and rating the risk. Such forms may aso €elicit additional in-
formation that the Association may useto reviseitsrates, underwriting
rules, policy forms and endorsements. An application is considered
completewhen every question on the applicationformisanswered fully

from aresidence. Association policies shall not cover motor vehicles.

§5.9917. Application, Binder, Policy |ssuance, Renewal and Cancel-
lation.

(@ An agent shall maintain and submit, at the request of the
Association, written documentation that indicates that:

(1) Atleast twoinsurance companies, not in the same hold-
ing company as defined in Insurance Code Article 21.49-1, licensed to
write and actually writing residential property insurance in Texas have
declined to provideresidential property insurance (the names of thetwo
insurance companies shall be identified), and the applicant has not re-
ceived avalid offer of comparable residential property insurance from
an insurance company licensed in Texas, not including any surpluslines
insurers; and

(2) There are no outstanding taxes, assessments, penalties
or charges with respect to the property to be insured, except those cov-
ered under aproperly filed deferral affidavit in compliance with §33.06
of the Property Tax Code; and

(3) The applicant has not received written notice from an
authorized public entity stating that the property isin violation of any

and issigned by a proposed named insured and submitted by the agent.
The Association may independently verify the information in an ap-
plication or request additional information from the applicant or other
SOUrces.

(b) The Association shall file with the Commissioner for ap-
proval theunderwriting rulesfor Association paliciesprior touse. Such
underwriting rules shall determine whether aresidential property isan
insurable risk eligible for Association coverage, and if digible, what
coverages, policy forms and endorsements can be offered for that risk.
The underwriting rules shall be subject to the underwriting standards
set forth in §85.9914, 5.9915 and 5.9917 of this subchapter (relating
to Maximum Limits of Liability and Limitations, Inspections, and Ap-
plication, Binder, Policy Issuance, Renewal and Cancellation) and any
other requirements set forth in the underwriting rules. Such rules shall

building, housing, air pollution, sanitation, health, fire or safety code,
ordinance or rule.

(b) The Association may specify what documentation would
fulfill the requirements of subsection (a)(1)-(3) of this section.

() TheAssociation isunder no obligation to issue residential
property insurance unless the property would constitute an insurable
risk in accordance with the Association’s underwriting rules. The As-
sociation, in determining whether the property is insurable, shall give
no consideration to the condition of surrounding property or properties,
where such condition is not within the control of the applicant.

(d) TheAssociationshall deliver apolicy or binder to the agent
upon acceptance of the risk. The Association shall pay the authorized
commission to the agent.

include under what circumstances the Association may grant an agent
permission to bind coverage.

(c) The Association shall file with the Commissioner for ap-

(e) The effective date of coverage shall be no earlier than the
date and time that the A ssociation both accepts and binds the risk. The
policy shall beissued in the name of the Association, asinsurer.

proval the proposed rates and supplemental rate information, including
a manual of rating rules, to be used in connection with the issuance
of Association policies or endorsements. No policies or endorsements
shall be issued unless the Commissioner has approved the rates to be
applied to the policy or endorsement:

(1) The Association rates must be set in an amount suffi-

(f) The Association may suspend the taking of applicationsin
the state when issuance of binders and/or policies has been suspended
by the Texas Windstorm Insurance Association. The Association may
a so suspend the taking of applications when and in the part of the state
it finds that an ongoing event threatens to create an imminent danger
of catastrophic losses.

cient to carry all claims to maturity and to meet al expenses incurred
in the writing and servicing of the business.

(2) Theratefiling shall additionally provide for:
(A) premium installment payment plans including a

(9) Thepolicy shall be issued for aterm of one year.

(h) If the property is found to be an insurable risk but the in-
spection reveals that there are one or more physical deficiencies, sur-
charges will be imposed in conformity with the rates and underwriting

servicing fee for those policyholders electing to use such aplan; and

rules. If the physical deficiencies are corrected and verified, the sur-

charges shall be revised.
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(i) In accordance with the underwriting rules of the Associa
tion except for subsection (k) of this section, at least 30 days prior to

(6) evidence of incendiarism by theinsured or another act-
ing on the insured's behalf; or

the expiration of an Association policy, the Association shall do one of

(1) send an offer to the policyholder with a copy to the
agent to renew the Association policy for aterm of one year at the As-
sociation rates that will bein force on the effective date of the renewal;

(2) send an offer to the policyholder with a copy to the
agent to renew the Association policy conditioned upon a change in
coverage, limits and/or terms or conditions; or

(3) send a notice to the policyholder with a copy to the
agent of nonrenewal of the Association policy.

(i) If apayment for an estimated premium, annual premium
or any installment payment is refused or dishonored by the bank upon

(7) @t the written request of an insured.

(r) The Association shall send notice of cancellation, stating
the reasons for cancellation to an insured and agent. The cancellation
shall take effect in accordance with the policy provisions.

() Any cancellation notice to an insured, except for the can-
cellation set forth in subsection (q)(7) of this section, shall be accom-
panied by a statement that the insured has aright to appeal as provided
in §5.9919 of this subchapter (relating to Right to Appeal).

(t) If aproperty meets all underwriting requirements, the As-
sociation shall calculate the actual annual premium. The Association
shall remit a return premium to the applicant if the provisional binder
premium exceeds the actual annual premium. The Association shall

whichitisdrawn for any reason, coverage under the Association policy

bill the applicant for additional premium if the actual annual premium

shall be cancelled for nonpayment of premium, and the Association
shall send a notice of cancellation.

(k) Every two years starting with the second renewal, the pol-
icyholder shall reapply for residential property insurance in the volun-
tary market. If adiligent effort has been made and the policyholder
is unable to obtain residential property insurance, as evidenced by two
current declinations from insurers licensed to write property insurance
and actually writing residential property insurancein the state, the poli-
cyholder will be dligiblefor renewal of Association coverage. If anAs-
sociation policyholder receives a valid offer of comparable residential
property insurance from an insurance company licensed by the State
of Texas, other than a surplus lines carrier, then the policyholder is no
longer eligiblefor coverage and the Association may nonrenew the pol-
1cy.

(I) The Association shall not issue a policy to an applicant if
the applicant or any proposed named insured isindebted to the Associ-
ation on a prior Association policy. If the new Association policy has
aready been bound or issued, then the Association shall cancel that
binder or policy and deduct from any return premium the amount that
the Association is owed from the prior Association policy.

(m) Bindersshall beissued for adefinite period, not to exceed
ninety days.
(n) Policiesissued are not subject to flat cancellation and are

subject to a minimum earned premium as stated in the underwriting
rules.

(o) If an insurance policy will not be issued, the full earned
premium must be charged.

(p) A binder shall terminate upon the acceptance of arisk by
the Association and the payment of any premium due; or upon the can-
cellation of arisk and notice of reasonsfor the cancellation given to the
applicant and agent.

(g) The Association shall not cancel apolicy or binder issued
by it, except:

(1) for a condition which would have been grounds for
nonacceptance of the risk had such condition been known to the
Association at the time of acceptance;

(2) for property that does not meet the underwriting rules,

(3) for nonpayment of premium, including nonpayment of
premium on a prior Association policy;

(4) fraud;
(5) material misrepresentation;

exceeds the provisional binder premium.

(u) The Association shall cancel abinder on a pro rata basis.
If an applicant requests cancellation of a binder, the Association shall
cancel the binder on a pro rata basis.

85.9918. Servicing of Policies.

(@ Inaccordancewiththe provisionsof §5.9912(e) of thissub-
chapter (relating to Governing Committee) the Association shall have
the following options for servicing Association policies:

(1) Contract with one or more member insurers to service
some or al of the palicies.

(2) Contract with one or more non-member insurersto ser-
vice some or all of the policies;

(3) Contract with one or more private non-insurers to pro-
vide some or al of the servicing of Association policies;

(4) Contract with one or more insurance pools for property
and/or casualty insurance established by Texas law to provide some or
all of the servicing of Association policies; and

(5) Servicesomeor al of the Association policiesitself.

(b) Noentity, beit amember insurer, non-member insurer, pri-
vate non-insurer, or insurance pool, can be compelled to contract with
the Association to service some or all Association policies.

(c) The servicing contracts under subsection (8)(1)-(4) of this
section shall establish servicing standards and provide for compensa-
tion to be paid to contractors.

(d) TheAssociation may dividetheservicing of an Association
policy between two or more persons. For example, the Association may
underwrite an Association policy itself, use anon-insurer contractor for
premium hilling and collection, and use insurer contractors to service
policy claims.

(e) In establishing servicing standards for Association poli-
cies, the Association shall consider:

(1) theaccessibility of the servicing entity for submission
of applications by agents;

(2) theability of the servicing entity to provideinspections;

(3) theaccessihility of the servicing entity for policyholder
inquiries about underwriting, premium billing, collection, and claims;

(4) theability of the servicing entity to service claims; and

(5) theability of the servicing entity to provide catastrophe
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(f) The Association may contract with any insurer admitted to

be such director, member, officer, or employee at the time of incurring

do businessin Texas or any other entity holding the license required to

such costs or expenses.

perform such services.
(g) Regardiessof the option used by the Association to service

(d) However, such indemnity shall not include any costs or ex-
penses incurred by any such insurer, committee member, officer, or

its palicies, all policies shal beissued in the name of the Association.
§5.9919. Right to Appeal.

(@) Any applicant or affected insurer shall havetheright to ap-
peal any action or decision of the Association or inspector to the staff
of the Association or its administrator. Each denia of insurance to an
applicant shall be accompanied by a statement to the applicant and the
agent that the applicant or affected insurer has the right to appeal and
how an appeal can be made. Such appeal must be made in writing
within thirty days after receipt of notice of the action or decision to be

appesaled.

(b) Thestaff of the Association or itsadministrator shall render
its decision on the appea and notify the applicant or affected insurer of
its decision within forty-five days of receipt.

(c) Any applicant or affected insurer shall havetheright to ap-
peal to the Commissioner any action or decision under subsection (b)
of this section. An appeal to the Commissioner shall be made within
thirty days of the decision.

(d) Thedecision of the Commissioner of an appeal under sub-
section () of thissectionisafinal order andissubject tojudicial review
as provided in Insurance Code Chapter 36.

§5.9920.

(@) Thereisno liability on the part of, and no cause of action
against insurers, the inspector, the Association, the Governing Com-
mittee, their agents or employees, the Association’s administrator, the
Commissioner or the Commissioner’ s authorized representatives, with
respect to any inspectionsrequired to be undertaken by this subchapter;
for any acts or omissions in connection with any required inspections,

Immunity from Liability and Indemnification.

employee in respect of matters as to which he/she shall be finally ad-
judged in any such action, suit, or proceeding to be liable for willful
misconduct in the performance of his/her duty as suchinsurer, commit-
tee member, officer, or employee, or in respect of any matter in which
any settlement is effected in any amount in excess of the amount of
expenses which might reasonably have been incurred by such insurer,
committee member, officer, or employee had such litigation been con-
ducted to afinal conclusion; provided, further, that in no event shall
anything herein contained be so construed as to protect, or to authorize
the Association to indemnify such insurer, committee member, officer,
or employee against any liability to the Association or to its members
to which he/she would otherwise be subject by reason of his/her willful
misfeasance or malfeasance, bad faith, dishonesty, gross negligence, or
reckless disregard of the duties or responsihilities involved in the con-
duct of his/her office or employment as such insurer, committee mem-
ber, officer, or employee. The foregoing right of indemnification shall
inure to the benefit of the heirs, executors, or administrators of each
such insurer, committee member, officer, or employee and shall bein
addition to al other rights to which such insurer, committee member,
officer, or employee may be entitled as a matter of law.

§5.9921. Fidelity Bonds.

The Association isauthorized to purchasefidelity bondsin the amounts
required by the Governing Committee. The bonds shall reimburse the
Association for any pecuniary loss it may sustain by any act or acts of
fraud or dishonesty on the part of members of the Governing Commit-
tee, Association officers or employees in the discharge of their duties.

§5.9922. Relationship with Member Insurers.

(8 Each member insurer shall participate in the writings, ex-
penses, assessments, profits and losses of the Association in the same

or for any statements made in any report or communication concerning

proportion as a member insurer’s net direct residential property insur-

the insurability of the property, in any findings required by the provi-
sions of this subchapters or at any hearings conducted in connection

ance premiums written in Texas bears to the aggregate net direct resi-
dential property insurance premiums written by all member insurersin

with any required inspections.

(b) All liahilitiesunder the policy to the policyholder, insureds
and claimants are those of the Association. A servicing entity con-
tracted by the Association or the Association’ s administrator to service
the policy, even if alicensed insurer, has no liability under the policy
to the policyholder, insureds or claimants. The Association’s adminis-

Texas as determined by the Texas residential property statistical plan.
The Association, however, may adopt depopulation plans under which
insurers who voluntarily write residential property insurance or take
risks out of the Association will receive a credit.

(b) Inresponseto adatacall developed by the department, all
members shall file annually by June 1, their residential property insur-

trator has no liability under the policy to the policyholder, insureds or
claimants.

(c) Each member of any Association committee, each Associ-
ation officer, employee, member insurer, and member of the Governing
Committee shall beindemnified by the Association against liability in-
curred in connection with the affairs of the Association. The Associa-
tion shall indemnify each former, present, and future insurer, commit-
tee member, officer, and employee of the Association against, and each

ance written premiums for the prior calendar year with the department.
The department shall provide thisinformation filed by all members to
the Association. The Association shall usethisinformationto calculate
each member’ s participation under subsection (@) of this section and to
calculate any assessments under 85.9923 of this subchapter (relating to
Assessments, Recoupments, Member Insolvency and Withdrawal).

(c) Inorder to facilitate the commencement of operationsim-
mediately after the adoption of this plan of operation, all members, if

suchinsurer, committee member, officer, and employee shall be entitled

requested by the Association, shall file with the department their res-

without further act on his’her part of indemnity from the Association
for, all costs and expenses (including the amount of judgments and the

idential property insurance written premiums for calendar year 2001.
Any data so requested shall be submitted by the membersto the depart-

amount of reasonable settlements made with a view to the curtailment

ment within 30 days after the department has mailed the request. Any

of costs of litigation, other than amounts paid to the Association itself)
reasonably incurred by him/her in connection with or arising out of any

such data collected by the department, in coordination with other 2001
statistical/financial datafor members that the department has, shall be

action, suit, or proceeding in which he/she may be involved by reason

provided to the A ssociation upon request. The Association may usethis

of hig’her being or having been an insurer, committee member, officer,
or employee of the Association or of any other Association or com-

datato calculate initial assessment percentages for all members. Each
member shall be required to pay any start-up assessment request based

pany which he/she serves as a director, member, officer, or employee

on these initial percentages within 30 days after receipt of the assess-

at the request of the Association, whether or not he/she continues to

ment request. Any member company may challenge the accuracy of a
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start-up assessment request after timely paying the start-up assessment

Association shall credit or reimburse the remaining members insurers

request under protest. Payment of the disputed amount is a required

in the same proportion as used in calculating each member insurer’s

predicate to challenging the accuracy of the start-up calculation. Any
subsequent adjustments made to start-up assessment payments under
protest shall be paid by (or remitted to) the challenging member com-
pany within 30 days after the agreement or final order that establishes
the correct start-up assessment request amount. The Association may
issue more than one start-up assessment request using theinitial assess-
ment percentages until new percentages can be cal cul ated based on data
for the year ended December 31, 2002 and thereafter. Time framesand
proceduresfor payment of assessments other than astart-up assessment
are governed by other provisions of this plan of operation.

(d) Thereshall bean annua meeting of the Association and its
member insurersat atimeand placefixed by the Governing Committee.

(e) A specia meeting of the Association and its member insur-

contribution toward the unpaid assessment.

(e) Norefund whichwould otherwise be paid under the plan of
operation shall be paid to amember if it isno longer amember because
it withdrew from writing residential property insurance in Texas, or to
theliquidator, receiver, conservator, or statutory successor of amember
insurer until the assessment of the member insurer hasbeen paidin full.
Any refund shall befirst applied as a set-off against any assessment or
other monies owed to the Association. Any balance remaining after the
set-off shall be paid to the member insurer or its liquidator, receiver,
conservator, or statutory successor of the member insurer.

(f) If amember ceases writing residentia property insurance
in Texas, it shall remain liable for any assessments that have aready
been made, and it shall be liable for any assessment that will be made

ers may be called by the Governing Committee at such time and place

covering the calendar year in which it had any direct earned premium

designated by the Governing Committee.

(f) Ten days notice of an annual or special meeting with mem-
ber insurers shall be given in writing by the Governing Committee to
member insurers. Notice of any meeting shall be accompanied by an
agenda for the meeting.

§5.9923. Assessments, Recoupments, Member Insolvency and With-
drawal.

(8 Should a deficit occur in the Association, the Association
shall assess member insurers to cover such deficit. The Association
shall determine annually any deficit or surplus for each calendar year
period that the Association is operational or has outstanding liabilities.

(b) In addition to the start-up assessment authority provided
by §5.9922(c) of this subchapter (relating to Relationship with Mem-
ber Insurers), the Governing Committee may at any time levy an in-
terim assessment against member insurers to provide necessary oper-
ating funds.

(c) Each member insurer may recoup assessments levied
against it under subsections (a), (b) and (d) of this section and §5.9922
of this subchapter by adding a premium surcharge on every property
insurance policy issued or renewed for a three year period beginning
ninety days after the date of the assessment by the Association. The
amount of the surcharge shall be calculated on the basis of a uniform
percentage of the premium on such policies equa to one-third of
the ratio of the amount of an insurer’s assessment to the amount of
its direct earned premiums as reported on Statutory Page 14 in its
annual financial statement to the department for the calendar year
immediately preceding the year in which the assessment is made,

for residential property insurance in Texas and/or any prior calendar
years. Assessments will be based on the last year the company had
written premiums. It shall not be liable for any assessments covering
the calendar year next following the calendar year that it last had direct
earned premium for residential property insurance in Texas.

() Eachinsurer shall remit to the Association payment in full
of its assessed amount within 30 days of the receipt of notice of assess-
ment. If an insurer failsto remit its assessed amount after the 40th day
the Association shall report the failure to the Commissioner who shall
immediately take action to suspend or revoke such insurer’ s certificate
of authority to transact the business of insurance in the State of Texas
until such time as the Association certifies to the Commissioner that
such assessment has been paid in full. Suspension of an insurer’s cer-
tificate of authority to transact business in the State of Texas shall not
affect theright of the Association to proceed against such insurer in any
court for any remedy provided by law or contract to the Association,
including, the right to collect such insurer’s assessment. In addition to
any other remedy, the Governing Committee may offset assessments
due from an insurer against any amounts in any account of such delin-
guent insurer. A member by mailing payment of its allocated amount
of assessment, as provided herein, shall not waive any right it may have
to contest the computation of its allocated amount of assessment. Such
contest shall not, however, tall the time within which assessments shall
be paid or the report to be made to the Commissioner or the action to
be taken by the Commissioner upon receipt of such report.

§5.9924. Reinsurance and Other Financing.

(@) The Association may cede or purchase reinsurance in the
name of the Association or on behalf of member insurers on €eligible

such that over the period of three years the aggregate of all such
surcharges by an insurer shall be equal to the amount of the assessment
of such insurer. The minimum surcharges on a policy may be $1; all
surcharges may be rounded to the nearest dollar (50 cents and higher
rounded up to next dollar and 49 cents or |less rounded down). A
surcharge is not subject to premium tax unless so determined by the

risks written through the Association.

(b) The Association may not assume reinsurance without the
prior consent of the Commissioner.

(c) The Association is authorized to arrange for and consum-
mate a taxable or tax-exempt borrowing or borrowings of money or

Comptroller of Public Accounts.

(d) If any member insurer fails to pay the assessment for its
proportionate part of any loss or expense because the member insurer
isinsolvent, and the Governing Committee determines that the assess-
ment cannot be collected within areasonable period of time, the unpaid
assessment shall be paid by the remaining member insurers, each con-
tributing in the manner provided by Insurance Code Article 21.49A,
sec. 3 (e) (2), but without regard to the premium writings of the in-
solvent member insurer. The insolvent member insurer shall remain

lines of credit for the Association to meet its anticipated financia obli-
gations, including, the funding of Association claimsin the event of a
catastrophe.

§5.9925. Satistics.

(@) Every insurance policy issued by the Association shall be
separately coded for statistical purposes.

(b) The Association shall comply with any reporting require-
ments of the Commissioner concerning its underwriting operationsand

liable to the Association for the full amount of the assessment. If the
insolvent member insurer later pays any or al of its assessment, the

experience. The reports shall be made at least annually in such form
and detail as may be required by the Commissioner.
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(c) TheAssociation shall report its premium, loss and expense
experience in accordance with a statistical plan promulgated by the
Commissioner.

(d) TheAssociation shall submit to the Commissioner periodic
reports including:

(1) the number of risks inspected,
(2) the number of risks accepted,

(3) the number of risks conditionally accepted,

(4) the number of reinspections made,

(5) the number of risks declined, and

(6) any other necessary information.
§5.9926. Excess Funds.

(@) Association funds in excess of that needed to carry dl in-
curred claimsto maturity and to meet the expensesincurred in the writ-
ing and servicing of that business and to meet the expenses of the As-
sociation shall be added to the reserves of the Association for future
catastrophes, and possible fluctuations in existing claim reserves.

(b) Subject to the approval of the Commissioner, any fundsin
excess of the amounts in subsection (a) of this section shall be dis-
tributed to the A ssoci ation members to reimburse each member for any
and all costs, taxes and other expenses associated with participation in
the Association using the same formulas as for assessments of Associ-
ation members.

§5.9927. Annual and Quarterly Financial Statements.

The Association shal file annual and quarterly financial statements
with the Commissioner in the form prescribed by the Commissioner.
Annual financial statements shall be prepared and furnished to the
Commissioner on or before March thirty-first of the following year.

85.9928. Additional Powers of the Association.
The powers of the Association shall include the following:
(1) the ability to sue;
(2) theability to own or lease real estate for its operations;

(3) the ability to retain the services of expertsto aid it in
carrying out its operations;

(4) theability to generally contract for goods and services
needed to carry out its operations;

(5) theability to invest its funds in accordance with Insur-
ance Code Article 2.10; and

(6) the ability to conclude its affairs should the FAIR Plan
be deactivated by the Commissioner.

§5.9929. Severability.

If any section of this subchapter or the application thereof to any person
or situation is held invalid, such invalidity shall not affect any other
section or application of the section which can be given effect without
the invalid section or application, and to this end the sections of this
subchapter are declared to be severable.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 19, 2003.
TRD-200301829

Gene C. Jarmon

General Counsel and Chief Clerk

Texas Department of Insurance

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 463-6327
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PART 2. TEXAS WORKERS
COMPENSATION COMMISSION

CHAPTER 110. REQUIRED NOTICES OF
COVERAGE

SUBCHAPTER A. CARRIER NOTICES

28 TAC 8§8110.1

The Texas Workers’ Compensation Commission (commission)
proposes amendments to §110.1, concerning Requirements for
Notifying the Commission of Insurance Coverage.

By Advisories 2002-07 and 2002-07B the commission has imple-
mented the electronic reporting of insurance coverage informa-
tion by commercial insurance carriers through designated data
collection agents effective September 1, 2002. The International
Association of Industrial Accident Boards and Commissions (IA-
IABC) Proof of Coverage (POC) Release 2 standard is used as
the reporting medium. The commission has received requests
from several carriers to report workers’ compensation insurance
coverage represented by binders using the IAIABC POC binder
transaction to meet the reporting requirements of 8110.1. The
proposed revisions more clearly state how binders are used in
the Texas workers’ compensation system and clarify the require-
ments for reporting workers’ compensation insurance coverage
to the commission.

The Texas Register published text shows words proposed to be
added to or deleted from the current text, and should be read to
determine all proposed changes.

Proposed §110.1 adds new subsection (a), which clarifies that
a binder constitutes an approved insurance policy as referenced
in Texas Labor Code §401.011(44)(A), and new subsection (b),
which defines, for purposes of the rule as proposed, the term
"insurance coverage information.” The proposed amendments
redesignate the remaining subsections as (c) through (I) accord-
ingly. Proposed subsection (e) clarifies that the requirements of
that subsection apply to employers who do not have workers’
compensation insurance coverage.

Another proposed change is the addition of language to pro-
posed subsection (h)(2), requiring an insurance carrier to notify
the commission if it cancels a binder before it issues a policy.
Although no changes are proposed to current subsection (i), it
should be noted that the proposed changes to the rule make this
subsection applicable to situations in which a binder is canceled
prior to the issuance of a policy. That is, workers’ compensation
insurance coverage, including coverage that becomes effective
pursuant to the issuance of a binder, remains in effect until the
later of the circumstances enumerated in current subsection (i).

Finally, the proposed section is amended by the addition of cer-
tain verbiage for clarity and for consistency in terminology.

Brent Hatch, Director of Customer Relations and Customer Ser-
vices, has determined that for the first five-year period the pro-
posed rule is in effect there will be no fiscal implications for state
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or local governments as a result of enforcing or administering the
rule because the rule does not change current practice.

Local government and state government as covered regulated
entities will be impacted in the same manner as described later
in this preamble for persons required to comply with the rule as
proposed.

Mr. Hatch has also determined that for each year of the first
five years the rule as proposed is in effect the public benefits
anticipated as a result of enforcing the rule will be as follows:

The proposed amendment clarifies that the submission of binder
information by an insurance carrier is acceptable to the com-
mission for purposes of meeting the notification requirements of
the rule. All system participants will benefit from the proposed
amendment because it provides more complete and accurate in-
formation regarding the existence of workers’ compensation cov-
erage for Texas employers.

There will be no anticipated economic costs to persons who are
required to comply with the rule as proposed because the pro-
posed rule does not change current practice.

There will therefore be no costs of compliance for small busi-
nesses and no adverse economic impact on small businesses
or micro-businesses.

Comments on the proposal or requests for public hearing must
be received by 5:00 p.m., May 5, 2003. You may comment
via the Internet by accessing the commission’s website at
www.twcc.state.tx.us, clicking on "Laws, Rules & Forms" and
then clicking on "Proposed Rules." This medium for commenting
will help you organize your comments by rule chapter. You may
also comment by emailing your comments to RuleComments@
twcce.state.tx.us or by mailing or delivering your comments to
Nell Cheslock, Legal Services, Mailstop #4-D, Texas Workers’
Compensation Commission, Southfield Building, 4000 South
IH-35, Austin, Texas 78704-7491.

Commenters are requested to clearly identify by number the spe-
cific rule and paragraph commented upon. The commission may
not be able to respond to comments that cannot be linked to a
particular proposed rule. Along with your comment, it is sug-
gested that you include the reasoning for the comment in order
for commission staff to fully evaluate your recommendations.

Based upon various considerations, including comments
received and the staff’s or commissioners’ review of those
comments, or based upon the commissioners’ action at the
public meeting, the rule as adopted may be revised from the
rule as proposed in whole or in part. Persons in support of the
rule as proposed, in whole or in part, may wish to comment to
that effect.

The amendments are proposed under Texas Labor Code
8401.024, which allows the commission to collect coverage
information by electronic transmission; Texas Labor Code
8402.042, which authorizes the Executive Director to prescribe
the form, manner, and procedure for transmission of information
to the commission; Texas Labor Code 8402.061, which autho-
rizes the commission to adopt rules necessary to administer
the Texas Workers’ Compensation Act (Act); Texas Labor Code
Chapter 406, Subchapter A, which addresses workers’ com-
pensation coverage election and security procedures, including
Texas Labor Code §406.006, which requires insurance carriers
to report employer coverage and claim administration contact
information to the commission; Texas Labor Code §406.008,

which requires insurance carriers to report changes they initiate
to employer coverage to the commission; and Texas Labor
Code 8406.009, which requires the commission to collect
and maintain coverage information; monitor and enforce the
compliance of the timely submission of coverage information
and authorizes the commission to adopt rules as necessary
to enforce the provisions of Texas Labor Code Chapter 406,
Subchapter A.

No other code, statute, or article is affected by this rule action.

§110.1. Requirements for Notifying the Commission of Insurance
Coverage.

(@ An approved insurance policy, as referenced in Texas La-
bor Code §401.011(44)(A), includes abinder, which serves as evidence
of atemporary agreement that legally provides workers' compensation
insurance coverage until the approved insurance policy isissued or the
binder is canceled.

(b) Asused in this section, "insurance coverage information”
includes information regarding whether or not an employer has work-
ers’ compensation insurance coverage and, if so, information about the
means of insurance coverage used.

(c) [{a)] Thisrule applies to employers whose employees are
not exempt from coverage under the Workers' Compensation Act (the
Act), and to insurance carriers. It does not apply to employers whose
only employees are exempt from coverage under the Act. Certified
Self Insurers are also subject to requirements specified in Chapter 114
of thistitle (relating to Self-Insurance).

(d) [(b)] Employers and insurance carriers shall submit to the
commission, or its designee, insurance coverage information in the
form and manner prescribed by the commission. The commission may
designate and contract with a data collection agency to collect and
maintain insurance coverage information.

(e) [{e)] Employers who do not have workers' compensation
insurance coverage are required to provide insurance coverage [notice
of non-coverage] information in the form of a notice of non-coverage,
in accordance with subsection (d) [(b)] of this section as follows:

(1) if the employer elects not to be covered by workers
compensation insurance, the earlier of the following:

(A) 30 days after receiving a commission request for
the filing of a notice of non-coverage and annually thereafter on the
anniversary date of the original filing;

(B) 30 days after hiring an employee who is subject to
coverage under the Act, and annually thereafter on the anniversary date
of the original filing;

(2) if the employer cancels coverage without purchasing a
new policy or becoming a certified self-insurer, within ten days after
notifying the insurance carrier and annually thereafter on the anniver-
sary of the cancellation date of the workers’ compensation policy; or

(3) if theemployer is principally located outside of Texas,
within ten days after receiving a written request from the commission
for information about the coverage status of its Texas operations.

(f) [€ehIWhen an employer elects to cancel coverage, the ef-
fective date of that cancellation shall be the later of:

(1) 30 days after filing the notice of non-coverage with the
commission; or

(2) the cancellation date of the policy.
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(@) [(e)] Theworkers compensationinsurance coverage shall
be extended until the effective date of withdrawal as established in sub-
section (f)[{€l)] of this section, and the employer is obligated to pay pre-
miums which accrue during this period.

(h) [(A] Insurance carriers are required to provide insurance
coverage information for insured Texas employers in accordance with
subsection (d) [(b)] of thisrule as follows:

(1) within ten days after the effective date of coverage or
endorsement and annually thereafter no later than ten days after the
anniversary date of coverage;

(2) 30 days prior to the date on which cancellation or non-
renewal becomes effective if the insurance carrier cancels[;]the work-
ers’ compensation insurance coverage, [or] does not renew the work-
ers’ compensation insurance coverage|, an employer’'s workers: com-
pensation coverage] on the anniversary date, or cancels abinder before
it issues a policy; [or]

(3) tendays prior to the date on which the cancellation be-
comes effective if the insurance carrier cancels an employer’s work-
ers’ compensation coverage in accordance with Texas Labor Code,
§406.008(a)(2); or[:]

(4) within ten days after receiving notice of the effective
date of cancellation from the covered employer because the employer
switched workers' compensation insurance carriers.

(i) [€g)] Workers' compensation insurance [Hasuranee] cover-
age remains in effect until the later of:

(1) theend of the policy period, or
(2) the date the commission and the employer receive the

notification from the insurance carrier of coverage cancellation or non-
renewal and the later of:

(A) thedate 30 days after receipt of the notice required
by Texas Labor Code, §406.008(a)(1);

(B) thedateten days after receipt of the notice required
by Texas Labor Code, §406.008(a)(2); or

(C) theeffectivedate of the cancellation if later than the
date in paragraphs (1) or (2) of this subsection.

() [(h)] "Clam administration contact” as it applies to this
chapter is the person responsible for identifying or confirming an em-
ployer’s coverage information with the commission. Each insurance
carrier shall file anotice with the commission of their designated claim
administration contact not later than the 10th day after the date on
which the coverage or claim administration agreement takes effect. A
single administration address for the purpose of identifying or con-
firming an employer’s coverage status shall be provided. If thesingle
claims administration contact address changes, the insurance carrier
shall provide the new address to the commission at least 30 daysin ad-
vance of the change taking effect. Thisinformation shall befiledin the
form and manner prescribed by the commission.

(k) [()] An insurance carrier may elect to have a servicing
agent process and file all coverage information, but the insurance car-
rier remainsresponsiblefor meeting all filing requirements of thisrule.

(1) [()] Notwithstanding the other provisions of this section,
if an employer switchesworkers' compensation insurance carriers, the
original policy is considered canceled as of the date the new coverage
tekes effect. Employers shall notify the prior insurance carrier of the
cancellation date of the origina policy, in writing, within ten days of
the effective date.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301885

Susan Cory

General Counsel

Texas Workers’ Compensation Commission
Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 804-4287

¢ ¢ ¢

CHAPTER 124. CARRIERS: REQUIRED
NOTICES AND MODE OF PAYMENT
28 TAC 8124.2

The Texas Workers’ Compensation Commission (the commis-
sion) proposes amendments to §124.2, concerning Carrier Re-
porting and Notification Requirements.

In order to properly execute its responsibilities under the Texas
Labor Code, the commission must associate reported workers’
compensation claims with the coverage information reported
by the insurance carrier (as defined in Texas Labor Code
8401.011(27)) under 8110.1 of this title (related to Require-
ments for Notifying the Commission of Insurance Coverage).
To facilitate this process and allow for its automation, the com-
mission proposes to modify §124.2(c)(1) to require that specific
items of coverage information (the insurance carrier’s Federal
Employer Identification Number (FEIN), the employer’'s policy
number and the policy period) be reported by the insurance
carrier in conjunction with the information from the Employer’s
First Report of Injury and that this information be identical with
that reported under 8110.1 for the employer associated with the
claim.

Section 124.2(c)(4) is proposed to be modified to require that
the items of coverage information specified in §124.2(c)(1) be re-
ported to the commission through a "Change" transaction if they
are not available when the First Report of Injury is submitted.

The provisions for reporting the required coverage information
are already incorporated in the International Association of In-
dustrial Accident Boards and Commissions (IAIABC) Electronic
Data Interface First Report of Injury currently in use by the com-
mission pursuant to subsection (b) of the rule. No changes to
the current First Report of Injury record layout are required by
the proposed rule.

Analysis of the commission’s database indicates that of the first
reports of injury submitted by EDI, all of them contain the car-
rier's FEIN (mandatory field), approximately 86 percent contain
the policy number, and approximately 70 percent contain the pol-
icy period information. However, of the first reports of injury con-
taining the policy number, in only 58 percent of the cases does
the policy number match the policy number reported through the
coverage reporting system. This rule change is designed to em-
phasize the importance of consistent reporting of these key data
elements which will enable the automated association of claim
and coverage information in the commission’s new automation
system (TXCOMP).

All participants in the workers’ compensation system interact
with the insurance carrier (as defined in Texas Labor Code
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§401.011(27)) or the third party representing the insurance
carrier for various claim administration functions such as
coverage confirmation, claim adjustment, medical billing and
preauthorization. The commission is continuously asked for this
contact information but does not currently collect or maintain it
in a standardized or accessible form. The commission proposes
to add §124.2(n) to require each insurance carrier to create and
maintain a single World Wide Web (Web) page containing this
information and to furnish the Uniform Resource Locator (URL)
of that Web page to the commission through its Austin repre-
sentative. The commission will then make that URL available to
the public and the commission staff through its Web site.

The Texas Register published text shows words proposed to be
added to or deleted from the current text, and should be read to
determine all proposed changes.

Proposed subsection 124.2(c)(1) requires that certain coverage
information (insurance carrier FEIN, policy number and policy
period) be reported by the insurance carrier in conjunction with
the information from the Employer’s First Report of Injury and
that this information be identical with that reported under §110.1
for the employer associated with the claim.

Proposed subsection 124.2(c)(4) requires that the coverage
information required by subsection 124.2(c)(1) be reported
through a Change transaction if it is not available when the First
Report of Injury is submitted to the commission.

Proposed new subsection 124.2(n) is added to state the require-
ment for each insurance carrier to create and maintain a Web
page containing contact information for the claim service func-
tions of coverage verification, claim adjustment, medical billing,
pharmacy billing if different from medical billing, and preautho-
rization request processing. The organization and presentation
of this information should reflect the insurance carrier’s business
organization and may be done geographically, functionally, by
specific insured, or a combination of these. Telephone and fac-
simile numbers, mailing address, and company and/or depart-
ment email address information for each function shall be pro-
vided. It is anticipated that an insurance carrier's Austin repre-
sentative will provide the URL for its Web page to the commission
through its access to the commission’s automation system (TX-
COMP) for the purpose of inputting and maintaining the carrier’s
correct URL.

Brent Hatch, Director of Customer Relations and Customer Ser-
vices, has determined that for the first five-year period the pro-
posed rule is in effect there will be minimal fiscal implications
for state or local governments as a result of enforcing or ad-
ministering the proposed rule because it does not impose ad-
ditional duties for these entities. Self-insured governmental enti-
ties could incur some nominal costs associated with procedural
changes required to ensure consistency of information reported
between coverage reporting under §110.1 and claim reporting
under §124.2 as proposed. They may also incur nominal costs
associated with development of the required Web page if it can-
not be accommodated within the routine maintenance and up-
dating of their Web site.

Local government and state government as a covered regulated
entity will be impacted in the same manner as described later
in this preamble for persons required to comply with the rule as
proposed.

Mr. Hatch has also determined that for each year of the first
five years the rule as proposed is in effect the public benefits
anticipated as a result of enforcing the rule will be as follows:

The public will benefit from the proposed change in that the com-
mission will be able to more quickly, accurately and efficiently as-
sociate a reported workers’ compensation claim with the related
coverage information and therefore more accurately advise the
parties to the claim on status and actions relating to the claim.
The commission will also be able to provide to the public, work-
ers’ compensation system participants, and to the commission
staff access to the contact information for the insurance carrier’s
various claim administration functions in a comprehensive and
easily accessible manner.

There may be some economic costs to persons who are required
to comply with the rule as proposed. Both the Coverage and
Claim reporting channels are already established and are not
changed by this proposal. However, procedural changes may be
required, depending on the regulated entity’s current practices.
Should a regulated entity elect to modify its automation systems
in order to facilitate compliance with the proposed rules, then
significant economic costs could be incurred. The only new re-
guirement is consistency of reporting between the two reporting
channels.

Persons who are required to comply with the rule as proposed
may also incur nominal costs associated with development of
the required Web page if it cannot be accommodated within the
routine maintenance and updating of their current Web site. The
required Web page is a simple, static, content only page with no
functionality required. It can be developed and hosted using the
most basic of Web technology and can be either a component
of an existing Web site or a single page hosted on an Internet
accessible server.

There will be no different costs of compliance for small busi-
nesses or micro-businesses as compared to large businesses.
There will be no adverse economic impact on small businesses
or micro-businesses.

Comments on the proposal or requests for public hearing must
be received by 5:00 p.m., May 5, 2003. You may comment
via the Internet by accessing the commission’s website at
www.twcc.state.tx.us, clicking on "Laws, Rules & Forms" and
then clicking on "Proposed Rules." This medium for commenting
will help you organize your comments by rule chapter. You may
also comment by emailing your comments to RuleComments@
twcc.state.tx.us or by mailing or delivering your comments to
Nell Cheslock, Legal Services, Mailstop #4-D, Texas Workers’
Compensation Commission, Southfield Building, 4000 South
IH-35, Austin, Texas 78704-7491.

Commenters are requested to clearly identify by number the spe-
cific rule and paragraph commented upon. The commission may
not be able to respond to comments that cannot be linked to a
particular proposed rule. Along with your comment, it is sug-
gested that you include the reasoning for the comment in order
for commission staff to fully evaluate your recommendations.

Commenters are also requested to provide the commission with
any concerns or suggestions regarding the information required
by new subsection (n) of the rule as proposed, particularly the
types of contact information specified in subsection (n)(1) and
whether the rule should require any additional information or,
perhaps, less information.

Based upon various considerations, including comments
received and the staff's or commissioners’ review of those
comments, or based upon the commissioners’ action at the
public meeting, the rule as adopted may be revised from the
rule as proposed in whole or in part. Persons in support of the
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rule as proposed, in whole or in part, may wish to comment to
that effect.

The amendments are proposed under the Texas Labor Code,
8401.011(27) which defines an insurance carrier, Texas Labor
Code, 8402.042, which authorizes the Executive Director to pre-
scribe the form, manner, and procedure for transmission of infor-
mation to the Commission; Texas Labor Code, §402.061, which
authorizes the commission to adopt rules necessary to adminis-
ter the Act; Texas Labor Code, §406.006, which requires insur-
ance carriers to report employer coverage and claim adminis-
tration contact information to the commission; and Texas Labor
Code, 8409.005, which requires the insurance carrier to file the
report of injury on behalf of the policyholder.

No other code, statute, or article is affected by this rule action.
§124.2. Carrier Reporting and Notification Requirements.

(@ Aninsurance carrier shall notify the Commission and the
claimant of actionstaken on, or events occurring in aclaim as required
by thistitle.

(b) The Commission shall prescribe the form, format, and
manner of required electronic submissions through publications such
as advisory(ies), instructions, specifications, the Texas Electronic Data
Interchange Implementation Guide, and trading partner agreements.
Trading partners will be responsible for obtaining a copy of the Inter-
national Association of Industrial Accident Boards and Commissions
(IAIABC) Electronic Data | nterchange | mplementation Guide.

(c) Thecarrier shal electronically file, asthat term isused in
8102.5(e) of thistitle (relating to General Rules for Written Commu-
nication To and From the Commission), with the Commission:

(1) theinformation from the original Employer’s First Re-
port of Injury and the insurance carrier’s Federal Employer |dentifica-
tion Number (FEIN), policy number, policy effective date and policy
expiration date reported under §110.1, of thistitle (relating to Require-
ments for Notifying the Commission of Insurance Coverage) for the
employer associated with the claim,not later than the seventh day after
the later of:

(A) receipt of arequired report where thereislost time
from work or an occupational disease; or

(B) notification of lost time if the employer made the
Employer’'s First Report of Injury prior to the employee experiencing
absence from work as aresult of the injury;

(2) any correction of Commission-identified errorsinapre-
viously accepted el ectronic record as provided in §102.5(e) of thistitle
(Correction);

(3) information regarding a compensable death with no
beneficiary (Compensable Death No Beneficiaries/Payees) not later
than the tenth day after determining that an employee whose injury
resulted in death had no legal beneficiary; and

(4) achange in an electronic record initiated by carrier
(Change), the coverage information required by subsection (c) (1)
of this section if not available when the First Report of Injury was
submitted to the commission [as needed] and any change in aclaimant
or employer mailing address within 7 days of receipt of the new
address.

(d) The carrier shal notify the Commission and the claimant
of adenia of aclaim (Denial) based on non-compensability or lack of
coverage in accordance with this section and as otherwise provided by
this title.

(e) The carrier shall notify the Commission and the claimant
of the following:

(1) first payment of indemnity benefits on a claim (Initial
Payment) within 10 days of making the first payment;

(2) change in the net benefit payment amount caused by
a change in the employee's post-injury earnings (Reduced earnings)
within ten days of making the first payment reflecting the change;

(3) changein the net benefit payment amount that was not
caused by a change in employe€’s post-injury earnings, this includes
but is not limited to subrogation, attorney fees, advances, and contri-
bution (Change in Benefit Amount) within 10 days of making the first
payment reflecting the change;

(4) change from one income benefit type to another or to
death benefits (Change in Benefit Type) within 10 days of making the
first payment reflecting the change;

(5) resumption of payment of income or death benefits (Re-
instatement of Benefits) within 10 days of making the first payment;

(6) termination or suspension of income or death benefits
(Suspension) within 10 days of making the last payment for the bene-
fits.

(7) employer continuation of salary equal to or exceeding
the employee's Average Weekly Wage as defined by this title (Full
Salary) within:

(A) sevendaysof receipt of the Employer’ sFirst Report
of Injury or a Supplemental Report of Injury (if the report included in-
formation that salary would be continued) if the carrier hasnot initiated
temporary income benefits; or

(B) ten days of making the last payment of temporary
income benefits due to the employer’ s continuation of full salary.

(f) Notification to the claimant as required by subsections (d)
and (e) of this section requires the carrier to use plain language no-
tices with language and content prescribed by the Commission. These
notices shall provide a full and complete statement describing the car-
rier’s action and its reason(s) for such action. The statement must con-
tain sufficient claim-specific substantive information to enable the em-
ployee/legal beneficiary to understand the carrier’s position or action
taken on the claim. A generic statement that simply states the carrier’s
position with phrases such as "employee returned to work," "adjusted
for light duty,” "liability is in question,” "compensability in dispute,”
"under investigation," or other similar phrases with no further descrip-
tion of thefactual basisfor the action taken does not satisfy the require-
ments of this section.

(g9) Notification to the Commission asrequired by subsections
(c), (d) and (e) of thissection requiresthe carrier to use electronicfiling,
as that term is used in 8102.5(¢) of thistitle. In addition to the elec-
tronic filing requirements of this subsection, when a carrier notifiesthe
Commission of adenial as required by subsection (d) of thissection, it
must provide the Commission awritten copy of the notice provided to
the claimant under subsection (f) of this section. The notification re-
quirements of this section are not considered completed until the copy
of the notice provided to the claimant is received by the Commission.

(h) Notification to the Commission and the claimant of adis-
pute of disability, extent of injury, or eligibility of aclaimant to receive
death benefits shall be made as otherwise prescribed by thistitleand re-
quiresthe carrier to use plain language notices with language and con-
tent prescribed by the Commission. These notices shall provide afull
and complete statement describing the carrier’ s action and its reason(s)
for such action. The statement must contain sufficient claim-specific
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substantive information to enable the employee/legal beneficiary to un-
derstand the carrier’s position or action taken on the claim. A generic
statement that simply states the carrier’s position with phrases such
as "no medical evidence to support disability," "not part of compens-
ableinjury," "liability isin question,” "under investigation," "eligibility
questioned” or other similar phrases with no further description of the
factual basis for the action taken does not satisfy the requirements of
this section.

(i) The Commission shall send an acknowledgment to the
transmitting trading partner detailing whether an electronically
submitted record was accepted, accepted with errors, or rejected. The
acknowledgment shall be provided directly to the trading partner
submitting the transmission, not through the Austin representative
box identified in 8102.5 of thistitle. If the record was accepted with
errors in conditional elements, the carrier must correct the errors in
accordance with §102.5 of thistitle.

(i) Except asotherwise provided by thistitle, carriers shall not
provide notices to the Commission that explain that:

(1) benefitswill be paid as they accrue;
(2) awage statement has been requested;

(3) temporary income benefits are not due because thereis
no lost time;

(4) thecarrier isdisputing some or all medical treatment as
not reasonable or necessary;

(5) compensability isnot denied but the carrier disputesthe
existence of disability (if thereare no indications of lost time or disabil-
ity and the employee is not claiming disability); or

(6) future medical benefits are disputed (notices of which
shall not be provided to anyone in the system).

(k) Written requests for a waiver of the electronic filing re-
quirement for the Employer’s First Report of Injury may be submitted
to the Commission’s executive director or his’her designee for consid-
eration. Waivers must be requested at least annually and the requests
must include, ajustification for the waiver, the volume of the carrier’s
claims and total premium amounts, current automation capabilities,
Electronic Data I nterchange (EDI) programming status, and a specific
target date to implement EDI. Waivers require written approval from
the executive director and shall be granted at the discretion of and for
the time frame noted by the Executive Director or his/her designee.

() If specifically directed by the Commission, such asthrough
Commission advisory or the Texas Electronic Data | nterchange Guide,
the carrier may provide the information required in subsection (c), (d),
or (e) of this section to the Commission in hardcopy/paper format.

(m) Notifications to the claimant and the claimant’ s represen-
tative shall be filed by facsimile or electronic transmission unless the
recipient does not have the means to receive such a transmission in
which case the notifications shall be personally delivered or sent by
mail.

(n) Each insurance carrier shall provide to the commission,
through its Austin representative in the form and manner prescribed by
the commission, a single World Wide Web (Web) Uniform Resource
Locator (URL) for a Web page that contains the contact information
for all workers' compensation claim service administration functions
performed by the insurance carrier either directly or through third par-
ties.

(1) The contact information for each function shall include
mailing address, telephone number, facsimile number, and email ad-
dress as appropriate. The list of contacts shall include the following

claim administration functions and shall be organized to reflect thein-
surance carrier’s business practices (geographically, functionally, by
specific insured, or combination of these):

(A) Coverage verification questions,
(B) Claim adjustment;
(C) Medical billing;

(D) Pharmacy billing (if different from medical billing);

(E) Preauthorization.

(2) TheWeb pageshall contain the date on whichit waslast
updated and an email address or other contact information to which a
user may report problems or inaccuracies.

(3) Theinsurancecarrier shall update the Web page content
within five businessdaysafter any such changeismade. In addition, the
insurance carrier shall provide to the commission, through its Austin
representative in the form and manner prescribed by the commission,
any new or changed URL for its Web page within five business days
after any such change is made.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301886

Susan Cory

General Counsel

Texas Workers’ Compensation Commission
Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 804-4287

¢ ¢ ¢

CHAPTER 126. GENERAL PROVISIONS
APPLICABLE TO ALL BENEHFITS
28 TAC 8126.11

The Texas Workers’ Compensation Commission (the commis-
sion) proposes amendments to §126.11, concerning the Exten-
sion of the Date of Maximum Medical Improvement for Spinal
Surgery.

Section 408.026 of the Texas Workers’ Compensation Act (the
Act) was revised by the 77th Texas Legislature, 2001, to delete
the spinal surgery second opinion process and establish carrier
liability for medical costs related to non-emergency spinal
surgery only as provided by §413.014 (relating to Preautho-
rization Requirements; Concurrent Review and Certification of
Health Care). Section 413.014 directs that all non-emergency
spinal surgery procedures require preauthorization approval
prior to surgery, and concurrent review approval for the continu-
ation of treatment beyond previously approved treatment.

The amendments to §126.11 are proposed to replace the rule
language that references approval for non-emergency spinal
surgery through the spinal surgery second opinion process with
the appropriate references to the preauthorization process in
§134.600 (relating to Preauthorization Requirements; Concur-
rent Review and Certification of Health Care).

PROPOSED RULES April 4, 2003 28 TexReg 2885



The language is further amended to delete reference to
§134.1001 (relating to the Spine Treatment Guideline), abol-
ished effective January 1, 2002 by House Bill-2600, 77th Texas
Legislature.

Proposed subsection (a) replaces language that references the
spinal surgery second opinion section of the commission with
language that connects an approval for spinal surgery to the
preauthorization process. The language of subsection (a) is
further revised to reflect the approval notification source as the
insurance carrier (carrier) as provided in the preauthorization
process, rather than the commission.

Proposed subsection (f)(3) deletes the reference to §134.1001
(the abolished Spine Treatment Guideline).

Proposed subsection (j) replaces the language of "concurrence
finding" with "preauthorized approval.”

The Texas Register published text shows words proposed to be
added to or deleted from the current text, and should be read to
determine all proposed changes.

Judy Bruce, Director of the Medical Review Division, has deter-
mined that for the first five-year period the proposed rule amend-
ments are in effect there will be no fiscal implications for state
or local governments as a result of enforcing or administering
the rule. The spinal surgery preauthorization and concurrent re-
view requirements, which were instituted by statute and previ-
ous amendments to commission rules, are anticipated to more
closely and timely monitor the delivery of medical care to in-
jured employees than the previously mandated second opinion
process. The rules changes proposed reflect the completion of
the transition from the spinal surgery second opinion process to
the preauthorization process.

The Division anticipates savings as a result of deletion of the in-
ternal management of the spinal surgery second opinion process
now that the transition is complete. The volume of requests to the
commission for the resolution of preauthorization and concurrent
review disputes regarding the need for spinal surgery, resulting
from denials by the insurance carrier (carrier) or their delegated
agents has been less than previously anticipated. The Division
received fewer than 100 requests for spinal surgery preautho-
rization medical dispute resolution during calendar year 2002,
having minimal impact on the level of internal management of
medical disputes within the Division. Local government and state
government as covered regulated entities will be impacted in the
same manner as described later in this preamble for persons re-
quired to comply with the rule as proposed.

Ms. Bruce has also determined that for each year of the first five
years the rule amendments as proposed are in effect the public
benefits anticipated as a result of enforcing the rule will be the
removal of obsolete rule references that could cause confusion
to system participants and simplification of the process for the
approval of spinal surgery. The statutory and rule language es-
tablished that on or after the effective date of January 1, 2002,
recommendations for spinal surgery would no longer be subject
to the spinal surgery second opinion process, but that requests
for preauthorization of spinal surgery are required and are sub-
mitted to the insurance carrier or the carrier’'s delegated agent
by telephone or facsimile. All TWCC-63 forms submitted prior
to January 1, 2002 have been processed in accordance with the
statute and rules in effect at the time the form was filed with the
commission; no previously submitted recommendations remain
open or unprocessed.

This amendment makes no change to the substance of the rule.
There will be no anticipated economic costs to persons who are
required to comply with the rule as proposed. There will be no
costs of compliance for small or large businesses. There will
be no adverse economic impact on small businesses or micro-
businesses.

Comments on the proposal or requests for public hearing must
be received by 5:00 p.m., May 5, 2003. You may comment
via the Internet by accessing the commission’s website at
www.twce.state.tx.us, clicking on "Laws, Rules & Forms" and
then clicking on "Proposed Rules." This medium for commenting
will help you organize your comments by rule chapter. You may
also comment by emailing your comments to RuleComments@
twcc.state.tx.us or by mailing or delivering your comments to
Nell Cheslock, Legal Services, Mailstop #4-D, Texas Workers’
Compensation Commission, Southfield Building, 4000 South
IH-35, Austin, Texas 78704-7491.

Commenters are requested to clearly identify by number the spe-
cific rule and paragraph commented upon. The commission may
not be able to respond to comments that cannot be linked to a
particular proposed rule. Along with your comment, it is sug-
gested that you include the reasoning for the comment in order
for commission staff to fully evaluate your recommendations.

Based upon various considerations, including comments
received and the staff’'s or commissioners’ review of those
comments, or based upon the commissioners’ action at the
public meeting, the rule as adopted may be revised from the
rule as proposed in whole or in part. Persons in support of the
rule as proposed, in whole or in part, may wish to comment to
that effect.

The amendment is proposed under the Texas Labor Code,
8402.061, which authorizes the Commission to adopt rules nec-
essary to administer the Act; the Texas Labor Code, 8402.072,
which mandates that only the Commission can impose sanc-
tions which deprive a person of the right to practice before the
Commission, receive remuneration in the workers’ compensa-
tion system, or revoke a license, certification or permit required
for practice in the system; the Texas Labor Code, §408.022,
which requires an employee receiving treatment under the
workers’ compensation system to choose a doctor from a list
of doctors approved by the Commission and establishes the
extent of an employee’s option to select an alternate doctor;
the Texas Labor Code 8408.026, (as amended by HB-2600,
2001 Texas Legislature) that requires the preauthorization of
non-emergency spinal surgery; the Texas Labor Code Chapter
410, which provides procedures for the adjudication of disputes;
the Texas Labor Code 8413.014 (as amended by HB-2600,
2001 Texas Legislature) that requires the commission to specify
by rule, except for treatments and services required to treat a
medical emergency, which health care treatments and services
require express preauthorization and concurrent review by the
carrier as well as allowing health care providers to request pre-
certification and allowing the carriers to enter agreements to pay
for treatments and services that do not require preauthorization
or concurrent review. This mandate also states the carrier is
not liable for the cost of the specified treatments and services
unless preauthorization is sought by the claimant or health care
provider and either obtained or ordered by the commission;
the Texas Labor Code §413.031, which provides a process for
dispute resolution for disputes involving medical services; the
Texas Labor Code, §415.034, which allows a party charged
with an administrative violation or the Executive Director of
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the Commission to request a hearing with the State Office of
Administrative Hearings; and the Texas Government Code,
§2003.021(c), which requires the State Office of Administrative
Hearings to conduct hearings under the Texas Labor Code,
Title 5, in accordance with the applicable substantive rules and
policies of the Texas Workers’ Compensation Commission.

No other code, statute, or article is affected by this rule action.

§126.11. Extension of the Date of Maximum Medical Improvement
for Spinal Surgery.

(@ The commission may approve an extension of the date of
maximum medical improvement, subject to subsection (f) of this sec-
tion, if the injured employee has had spinal surgery or has been ap-
proved for spinal surgery in accordance with §134.600 of thistitle (re-
lating to Preauthorization, Concurrent Review, and Voluntary Certifi-
cation of Health Care), 12 weeks or less before the expiration of 104
weeks from the date income benefits began to accrue. Only one ex-
tension of the date of maximum medical improvement pursuant to this
section may be granted. Approval for spinal surgery is either the noti-
fication from the insurance carrier (carrier) that the spinal surgery has
been preauthorized[spinal surgery section of the commission] or a de-
cision from the appeal process finding the insurance carrier liable for
the reasonable costs of spina surgery. Any extension of the date of
maximum medical improvement ordered by the commission must be
to a specific and certain date.

(b) Upon application by either the injured employee or the in-
surance carrier, the commission may by order extend the date of maxi-
mum medical improvement past the period of 104 weeks from the date
income benefits began to accrue as described in the Texas Labor Code,
§401.011(30)(B). The request shall be made in the form and manner
prescribed by the commission. The commission shall issue an order
approving or denying the request for an extension of the date of max-
imum medical improvement within ten days of the date the request is
received by the commission.

(c) Prior to submission to the commission of a request for an
extension of the date of maximum medical improvement, the requestor
shall request from the treating doctor or surgeon the information listed
in subsection (f) of this section. The request shall also be sent to the
injured employee, the injured employee’s representative, and the in-
surance carrier by first class mail on the same day it is submitted to the
treating doctor or surgeon. Thetreating doctor or surgeon shall provide
to theinjured employee, theinjured employee’ srepresentative, and the
insurance carrier theinformation requested in subsection (f) of this sec-
tion within ten days of the date the request isreceived. If the requesting
party has not received the information from the treating doctor or sur-
geon within 15 days, the request may be submitted to the commission
without this information.

(d) After the actions in subsection (c) have been completed, a
request for an extension of the date of maximum medical improvement
shall be filed at the commission field office managing the claim by
personal delivery or first class mail. A request is deemed filed upon
receipt at the appropriate field office. In addition, the request shall be
sent to the injured employee, the injured employee's representative,
and the insurance carrier on the same date it is sent to the commission.
If the information from the treating doctor or surgeon is absent when
the request is received, commission staff may invoke the provisions of
§102.9 of thistitle (relating to Submission of Information Reguested
by the Commission) to secure any necessary information.

(e) A request for an extension of the date of maximum medical
improvement shall be filed no earlier than 12 weeks before the expira-
tion of 104 weeks after the date income benefits began to accrue. The

commission shall deny any request for an extension of the date of max-
imum medical improvement that is received by the commission prior
to 12 weeks before the expiration of 104 weeks after the date income
benefits began to accrue or isreceived on or after the expiration of 110
weeks from the date income benefits began to accrue.

(f) In making the determination to approve or deny a request
for an extension of the date of maximum medical improvement, the
commission shall consider:

(1) typical recovery times for the specific spinal surgery
procedure;

(2) projected date and information regarding when the con-
dition may be medically stable as provided by the treating doctor or the
surgeon;

(3) casespecificinformation regarding any extenuating cir-
cumstancesthat may haveresulted in variancesfrom conservative treat-
ment protocolsand time frames[specified in §134.1001 of thistitle (re-
lating to the Spine Treatment Guideline) or] that may impact recovery
times as provided by the treating doctor or the surgeon;

(4) information from any source regarding intentional or
non-intentional delaysin securing the surgery or medical treatment for
the compensable injury;

(5) any pending, unresolved disputes regarding the date of
maximum medical improvement; and

(6) any pertinent information provided by the insurance
carrier, injured employee, and/or the injured employe€' s representative
regarding the extension being requested under this section.

(9) Aninjured employee or an insurance carrier may dispute
the approval, denial, or the length of the extension granted by the com-
mission order by filing arequest for a benefit review conferencein ac-
cordance with 8141.1 of this title (relating to Requesting and Setting
a Benefit Review Conference) no later than ten days after the date the
order is received. Any proceedings and further appeals shall be con-
ducted in accordance with Chapters 140-143 of this title (relating to
Dispute Resolution/General Provisions, Benefit Review Conference,
Benefit Contested Case Hearing, and Review by the Appeals Panel).
Any agreement which resolves a dispute regarding extension of the
date of maximum medical improvement in accordance with this sec-
tion shall be in writing and approved by the commission. Approval
shall not be granted if any party rescinds the agreement by notifying
the commission within three working days of signing the agreement.

(h) If arequest for benefit review conference is not received
by the commission within ten days after the date the order granting or
denying the extension was received by the disputing party, the parties
waive their right to dispute the commission order. In the event that an
order is timely disputed, the order shall remain binding pending final
resolution of the dispute.

(i) If the injured employee is certified by a doctor to have
reached maximum medical improvement between the date the exten-
sion order was issued and the extended date of maximum medical
improvement specified in the order, any dispute regarding the date of
maximum medical improvement shall be resolved through the selec-
tion of a designated doctor consistent with the provisions of the Texas
Labor Code, §408.122, concerning Eligibility for Impairment Income
Benefits; Designated Doctor, and §130.6 of thistitle (relating to Des-
ignated Doctor; General Provisions). If the certification of maximum
medical improvement during this time period is not disputed and the
date certified is prior to the date of maximum medical improvement
specified in the order for the extension, the date of maximum medical
improvement from that certification shall apply. If the certification was
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timely disputed and the resol ution of such adispute determinesthat the
injured employee reached maximum medical improvement at a date
which is different than the date of maximum medical improvement
specified in the order for the extension, the earlier date shall apply.

() Intheevent that the extension of the date of maximum med-
ical improvement is granted based on a finding of liability for spinal
surgery withinthe 12 week period and a party appeal sthe preauthorized
approval [concurrence finding] to abenefit contested case hearing, any
extension of the date of maximum medical improvement ordered by
the commission shall be conditional pending final decision under the
commission’s jurisdiction of the liability for spinal surgery. If spinal
surgery isnot performed within six weeks after the date the final deci-
sion of the commission isissued, the order for the extension of the date
of maximum medical improvement shall be null and void.

(k) This section applies only to compensable claims with a
date of injury on or after January 1, 1998. Thissection doesnot apply to
an employee who has reached maximum medical improvement prior to
requesting an extension under this section. An employee has reached
maximum medical improvement in accordance with the Texas Labor
Code, §401.011(30)(A), when either afinding of the date of maximum
medical improvement is not disputed, or the date of maximum medical
improvement has been finally resolved.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301887

Susan Cory

General Counsel

Texas Workers’ Compensation Commission
Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 804-4287

¢ ¢ ¢

CHAPTER 133. GENERAL MEDICAL
PROVISIONS

The Texas Workers’ Compensation Commission (the commis-
sion) proposes amendments to §133.2, concerning Sharing
Medical Reports and Test Results and the simultaneous repeal
of 8133.206, concerning Spinal Surgery Second Opinion
Process.

Section 408.026 of the Texas Workers’ Compensation Act (the
Act) was revised by the 77th Texas Legislature, 2001, to delete
the spinal surgery second opinion process and establish carrier
liability for medical costs related to non-emergency spinal
surgery only as provided by 8413.014 (relating to Preautho-
rization Requirements; Concurrent Review and Certification of
Health Care). Section 413.014 directs that all non-emergency
spinal surgery procedures require preauthorization approval
prior to surgery, and concurrent review approval for the continu-
ation of treatment beyond previously approved treatment.

The amendment to §133.2 is proposed to replace the current
rule language referencing a doctor performing a second opinion
on spinal surgery with language that includes any doctor
performing non-emergency surgery. The repeal of §133.206
reflects the statutory deletion of the spinal surgery second
opinion process from the workers’ compensation system.

Section 133.206, amended effective January 1, 2002, is no
longer needed and therefore is proposed to be repealed.

The proposed amendment to §133.2(a) adds a "referral doctor"
to the list of doctors to whom the treating doctor is required to
forward copies of reports, radiographic films, and test results.
The proposal further removes language that references a doctor
"performing a second opinion on spinal surgery" to reflect the
changes in the Act regarding Spinal Surgery approval procedure.

The Texas Register published text shows words proposed to be
added to or deleted from the current text, and should be read to
determine all proposed changes.

Judy Bruce, Director of the Medical Review Division, has deter-
mined that for the first five-year period the proposed rule amend-
ment is in effect there will be no fiscal implications for state or
local governments as a result of enforcing or administering the
rule. The spinal surgery preauthorization and concurrent re-
view requirements, which were instituted by statute and previ-
ous amendments to commission rules, are anticipated to more
closely and timely monitor the delivery of medical care to in-
jured employees than the previously mandated second opinion
process. The rules changes proposed reflect the completion of
the transition from the spinal surgery second opinion process to
the preauthorization process.

The Division anticipates savings as a result of deletion of the in-
ternal management of the spinal surgery second opinion process
now that the transition is complete. The volume of requests to the
commission for the resolution of preauthorization and concurrent
review disputes regarding the need for spinal surgery, resulting
from denials by the insurance carrier (carrier) or their delegated
agents has been less than previously anticipated. The Division
received fewer than 100 requests for spinal surgery preautho-
rization medical dispute resolution during calendar year 2002,
having minimal impact on the level of internal management of
medical disputes within the Division. Local government and state
government as covered regulated entities will be impacted in the
same manner as described later in this preamble for persons re-
quired to comply with the rule as proposed.

Ms. Bruce has also determined that for each year of the first
five years the rule as proposed is in effect the public benefits an-
ticipated as a result of enforcing the rule will be the removal of
obsolete rule references that could cause confusion to system
participants and simplification of the process for the approval of
spinal surgery. The statutory and rule language established that
on or after the effective date of January 1, 2002, recommenda-
tions for spinal surgery would no longer be subject to the spinal
surgery second opinion process, but that requests for preautho-
rization of spinal surgery are required and are submitted to the
insurance carrier or the carrier's delegated agent by telephone
or facsimile. All TWCC-63 forms submitted prior to January 1,
2002 have been processed in accordance with the statute and
rules in effect at the time the form was filed with the commission;
no previously submitted recommendations remain open or un-
processed.

This amendment makes no change to the substance of the rules.
There will be no anticipated economic costs to persons who are
required to comply with the rules as proposed. There will be no
costs of compliance for small or large businesses. There will
be no adverse economic impact on small businesses or micro-
businesses. Comments on the proposal or requests for public
hearing must be received by 5:00 p.m., May 5, 2003. You may
comment via the Internet by accessing the commission’s website
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at www.twcc.state.tx.us, clicking on "Law, Rules & Forms" and
then clicking on "Proposed Rules." This medium for commenting
will help you organize your comments by rule chapter. You may
also comment by emailing your comments to RuleComments@
twcc.state.tx.us or by mailing or delivering your comments to Nell
Cheslock at the Office of the General Counsel, Mailstop #4-D,
Texas Workers’ Compensation Commission, Southfield Building,
4000 South IH-35, Austin, Texas 78704-7491.

Commenters are requested to clearly identify by number the spe-
cific rule and paragraph commented upon. The commission may
not be able to respond to comments that cannot be linked to a
particular proposed rule. Along with your comment, it is sug-
gested that you include the reasoning for the comment in order
for commission staff to fully evaluate your recommendations.

Based upon various considerations, including comments
received and the staff’s or commissioners’ review of those
comments, or based upon the commissioners’ action at the
public meeting, the rule as adopted may be revised from the
rule as proposed in whole or in part. Persons in support of the
rule as proposed, in whole or in part, may wish to comment to
that effect.

SUBCHAPTER A. GENERAL RULE FOR
REQUIRED REPORTS
28 TAC 8133.2

The amendment is proposed under the Texas Labor Code,
§402.061, which authorizes the Commission to adopt rules nec-
essary to administer the Act; the Texas Labor Code, §402.072,
which mandates that only the Commission can impose sanc-
tions which deprive a person of the right to practice before the
Commission, receive remuneration in the workers’ compensa-
tion system, or revoke a license, certification or permit required
for practice in the system; the Texas Labor Code, §408.022,
which requires an employee receiving treatment under the
workers’ compensation system to choose a doctor from a list
of doctors approved by the Commission and establishes the
extent of an employee’s option to select an alternate doctor;
the Texas Labor Code 8408.026, (as amended by HB-2600,
2001 Texas Legislature) that requires the preauthorization of
non-emergency spinal surgery; the Texas Labor Code Chapter
410, which provides procedures for the adjudication of disputes;
the Texas Labor Code 8413.014 (as amended by HB-2600,
2001 Texas Legislature) that requires the commission to specify
by rule, except for treatments and services required to treat a
medical emergency, which health care treatments and services
require express preauthorization and concurrent review by the
carrier as well as allowing health care providers to request pre-
certification and allowing the carriers to enter agreements to pay
for treatments and services that do not require preauthorization
or concurrent review. This mandate also states the carrier is
not liable for the cost of the specified treatments and services
unless preauthorization is sought by the claimant or health care
provider and either obtained or ordered by the commission;
the Texas Labor Code 8413.031, which provides a process for
dispute resolution for disputes involving medical services; the
Texas Labor Code, §415.034, which allows a party charged
with an administrative violation or the Executive Director of
the Commission to request a hearing with the State Office of
Administrative Hearings; and the Texas Government Code,
§2003.021(c), which requires the State Office of Administrative
Hearings to conduct hearings under the Texas Labor Code,

Title 5, in accordance with the applicable substantive rules and
policies of the Texas Workers’ Compensation Commission.

No other code, statute, or article is affected by this rule action.
§133.2. Sharing Medical Reports and Test Resullts.
(@) The treating doctor within 10 days of receipt of a written

doctor, [a dector performing a second opinion en spinal surgery;] and
a doctor that is examining the claimant under a medical examination
order, copies of reports required in any rulesin this part, radiographic
films, and test results, to prevent unnecessary duplication of tests and
examinations. An attending emergency doctor or facility will send
copies of medical reports and other information to the treating doctor
upon request.

(b) When the claimant changes treating doctors, the subse-
quent treating doctor will contact, in writing, the previous doctor or,
if unable to contact the previous doctor, will contact the carrier to ob-
tain copies of al required written medical reports pertinent to the in-
jury and test results submitted to the carrier. The written request will
include asigned waiver from the claimant rel easing the claimant’ smed-
ical records to the subsequent treating doctor. The previous doctor will
send all information to the subsequent doctor within 10 days of receipt
of the written request.

(c) The previous treating doctor shall charge the carrier no
more than the fair and reasonable cost as specified in §133.106(f) of
thistitle (relating to Fair and Reasonable Feesfor Required Reportsand
Records) for copies of required reports and test results when the copies
are forwarded to the subsequent treating doctor. The carrier shall reim-
burse the reasonabl e copying charge for records provided to designated
doctors, or adoctor performing a required medical examination.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301889

Susan Cory

General Counsel

Texas Workers’ Compensation Commission
Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 804-4287

¢ ¢ ¢

SUBCHAPTER C. SECOND OPINIONS FOR
SPINAL SURGERY
28 TAC 8133.206

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Workers' Compensation Commission or in the Texas Regi ster
office, Room 245, James Earl Rudder Building, 1019 Brazos Strest,
Austin.)

This repeal is proposed under the Texas Labor Code, §402.061,
which authorizes the Commission to adopt rules necessary to
administer the Act; the Texas Labor Code, §402.072, which man-
dates that only the Commission can impose sanctions which de-
prive a person of the right to practice before the Commission,
receive remuneration in the workers’ compensation system, or
revoke a license, certification or permit required for practice in
the system; the Texas Labor Code, §408.022, which requires an
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employee receiving treatment under the workers’ compensation
system to choose a doctor from a list of doctors approved by the
Commission and establishes the extent of an employee’s option
to select an alternate doctor; the Texas Labor Code 8408.026,
(as amended by HB-2600, 2001 Texas Legislature) that requires
the preauthorization of non-emergency spinal surgery; the Texas
Labor Code Chapter 410, which provides procedures for the
adjudication of disputes; the Texas Labor Code 8413.014 (as
amended by HB-2600, 2001 Texas Legislature) that requires the
commission to specify by rule, except for treatments and ser-
vices required to treat a medical emergency, which health care
treatments and services require express preauthorization and
concurrent review by the carrier as well as allowing health care
providers to request precertification and allowing the carriers to
enter agreements to pay for treatments and services that do
not require preauthorization or concurrent review. This mandate
also states the carrier is not liable for the cost of the specified
treatments and services unless preauthorization is sought by the
claimant or health care provider and either obtained or ordered
by the commission; the Texas Labor Code 8413.031, which pro-
vides a process for dispute resolution for disputes involving med-
ical services; the Texas Labor Code, 8415.034, which allows a
party charged with an administrative violation or the Executive
Director of the Commission to request a hearing with the State
Office of Administrative Hearings; and the Texas Government
Code, 82003.021(c), which requires the State Office of Admin-
istrative Hearings to conduct hearings under the Texas Labor
Code, Title 5, in accordance with the applicable substantive rules
and policies of the Texas Workers’ Compensation Commission.

No other code, statute, or article is affected by this rule action.
§133.206. Spinal Surgery Second Opinion Process.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301888

Susan Cory

General Counsel

Texas Workers’ Compensation Commission
Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 804-4287

¢ ¢ ¢

CHAPTER 165. REJECTED RISK: INJURY
PREVENTION SERVICES

28 TAC 8165.6

The Texas Workers’ Compensation Commission (the commis-
sion) proposes an amendment to §165.6, concerning the Fol-
low-up Inspection of Policyholder's Premises by the Division.
The amendment is proposed to correct the reference to an ar-
ticle of the Texas Insurance Code.

The Texas Register published text shows words proposed to be
added to or deleted from the current text, and should be read to
determine all proposed changes.

During a review of §165.6, it was noted that the reference to
the Texas Insurance Code in subsection (a) was incorrect. The
rule cites Texas Insurance Code, Article 5.76, Section 10(d) as
the article requiring policyholders to obtain a safety consultation.

The article cited should be Article 5.76-3, Section 8(c). This pro-
posed amendment will remove the inaccurate reference and re-
place it with the proper one.

William R. DeCabooter, Director of Workers’ Health & Safety,
has determined that for the first five-year period the proposed
amendment to the rule is in effect there will be no fiscal impli-
cations for state or local governments as a result of enforcing or
administering the rule as a result of this change. Local govern-
ment and state government as a covered regulated entity will be
impacted in the same manner as described later in this preamble
for persons required to comply with the rule as proposed.

Mr. DeCabooter has also determined that for each year of the
first five years the rule as proposed is in effect the public benefits
anticipated as a result of enforcing the rule will be the correction
of an incorrect statutory reference that could cause confusion to
system participants. This amendment makes no change to the
substance of the rule. There will be no anticipated economic
costs to persons who are required to comply with the rule as a
result of this change. There will be no costs of compliance for
small or large businesses as a result of this change. There will
be no adverse economic impact on small businesses or micro-
businesses.

Comments on the proposal or requests for public hearing must
be received by 5:00 p.m., May 5, 2003. You may comment
via the Internet by accessing the commission’s website at
www.twcc.state.tx.us, clicking on "Laws, Rules & Forms" and
then clicking on "Proposed Rules." This medium for commenting
will help you organize your comments by rule chapter. You may
also comment by emailing your comments to RuleComments@
twcc.state.tx.us or by mailing or delivering your comments to
Nell Cheslock, Legal Services, Mailstop #4-D, Texas Workers’
Compensation Commission, Southfield Building, 4000 South
IH-35, Austin, Texas 78704-7491.

Commenters are requested to clearly identify by number the spe-
cific rule and paragraph commented upon. The commission may
not be able to respond to comments that cannot be linked to a
particular proposed rule. Along with your comment, it is sug-
gested that you include the reasoning for the comment in order
for commission staff to fully evaluate your recommendations.

Based upon various considerations, including comments
received and the staff's or commissioners’ review of those
comments, or based upon the commissioners’ action at the
public meeting, the rule as adopted may be revised from the
rule as proposed in whole or in part. Persons in support of the
rule as proposed, in whole or in part, may wish to comment to
that effect.

The amendment is proposed under Texas Labor Code,
8402.061, which authorizes the Commission to adopt rules nec-
essary to administer the Act; Texas Labor Code, Chapter 415,
which sets out prohibited acts, penalties, and procedures for
administrative violations; and Texas Insurance Code, §5.76-3,
which authorizes and sets out the provisions for the Texas
Mutual Insurance Company.

No other code, statute, or article is affected by this rule action.
§165.6. Follow-up Inspection of the Policyholder’s Premises by the
Division.

(@ The Texas Workers Compensation Commission’s Divi-
sion of Workers' Health and Safety (the division) shall conduct a fol-

low-up inspection to ensure compliance with, and effectiveness of, the
accident prevention plan devel oped in response to a safety consultation
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required by the Texas Insurance Code, Article 5.76-3, §8(c) [Article
5.76, 810(d)]. Thisinspection shal be conducted at the policyholder’s
premises. The inspection shall be conducted not earlier than 90 days
or later than six months after the date the accident prevention plan is
submitted to the division.

(b) The inspection shall be conducted and completed during
normal work hours.

() Thepolicyholder shall allow the division accessto the pol-
icyholder’ s premises, including remote job sites, and employees during
normal work hoursto conduct the follow-up inspection. A policyholder
who without good cause refusesto allow the division access to the pol-
icyholder’s premises may be served with an order of the commission
demanding such access. Failure to comply with the commission order
will subject the policyholder to penalties and sanctions as provided in
the Texas Insurance Code and the Texas Labor Code.

(d) Thedivision may require the presence of the professional
source consultant that conducted the hazard survey or assisted with the
accident prevention plan devel opment during the follow-up inspection.
If the professional sourceisrequired during the inspection, the division
will coordinate that requirement with the policyholder and the profes-
sional source, at the policyholder’s expense.

(e) At thetime of the inspection, the division may consider as
evidence of compliance information which includes, but is not limited
to, visual verification, written policies and procedures, attendance ros-
ters for training programs, employee interviews, and purchase orders
or receipts for equipment or services necessary to support the accident
prevention plan.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301890

Susan Cory

General Counsel

Texas Workers’ Compensation Commission
Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 804-4287

L4 L4 L4
TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CHAPTER 113. STANDARDS OF
PERFORMANCE FOR HAZARDOUS AIR
POLLUTANTS AND FOR DESIGNATED
FACILITIES AND POLLUTANTS
SUBCHAPTER C. NATIONAL EMISSION
STANDARDS FOR HAZARDOUS AIR
POLLUTANTS FOR SOURCE CATEGORIES
(FCCA §112, 40 CFR 63)

30 TAC §8113.110, 113.120, 113.130, 113.150, 113.170,
113.200, 113.240, 113.250, 113.260, 113.280, 113.320,
113.330, 113.340, 113.350, 113.380, 113.390, 113.400,

113.440, 113.470, 113.490, 113.500, 113.510, 113.520,
113.530, 113.540, 113.550, 113.560, 113.620, 113.640,
113.650, 113.670, 113.690, 113.700, 113.720, 113.730,
113.740, 113.750, 113.780, 113.790, 113.810, 113.840,
113.860, 113.900, 113.910, 113.930, 113.970, 113.1020,
113.1030, 113.1040, 113.1050, 113.1070, 113.1260

The Texas Commission on Environmental Quality (commission)
proposes amendments to Subchapter C, concerning National
Emission Standards for Hazardous Air Pollutants for Source
Categories, §8113.110, 113.120, 113.130, 113.170, 113.200,
113.240, 113.250, 113.260, 113.280, 113.320, 113.330,
113.340, 113.350, 113.380, 113.390, 113.400, 113.470,
113.490, 113.500, 113.510, 113.520, 113.530, 113.540,
113.560, 113.620, 113.640, 113.650, 113.670, 113.690,
113.700, 113.720, 113.730, 113.790, and 113.810. The
commission also proposes new §§113.150, 113.440, 113.550,
113.740, 113.750, 113.780, 113.840, 113.860, 113.900,
113.910, 113.930, 113.970, 113.1020, 113.1030, 113.1040,
113.1050, 113.1070, and 113.1260.

The proposed amendments to Chapter 113 incorporate amend-
ments to National Emission Standards for Hazardous Air Pollu-
tants (NESHAP) for Source Categories that the United States
Environmental Protection Agency (EPA) has made to Title 40
Code of Federal Regulations Part 63 (40 CFR 63). These are
technology-based standards commonly referred to as the maxi-
mum achievable control technology (MACT) standards. In addi-
tion, the proposed new sections will incorporate by reference 18
MACT standards which have not been previously incorporated
into Chapter 113. The EPA is developing these national stan-
dards to regulate emissions of hazardous air pollutants under
the Federal Clean Air Act (FCAA) Amendments of 1990, §112,
as codified in 42 United States Code (USC), §7412.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

Under federal law, affected industries are required to implement
the MACT standards regardless of whether the commission or
EPA is the agency responsible for implementation. As MACT
standards are promulgated or amended by EPA, they are re-
viewed for compatibility with current commission regulations and
policies. The commission then incorporates them into Chapter
113 through formal rulemaking procedures. After each MACT
standard or amendment is adopted, the commission will seek
formal delegation from EPA under 40 CFR 63, Subpart E, which
implements 42 USC, §7412(1). Upon delegation, the commis-
sion will be responsible to administer and enforce the MACT re-
quirements.

The commission proposes to incorporate amendments that EPA
has made to 34 of the federal MACT standards previously in-
corporated into the commission rules by updating the federal
promulgation dates and Federal Register (FR) citations stated
in the commission rules. The 34 standards along with their cor-
responding Chapter 113 sections and original incorporation date
are listed in the following table.

Figure: 30 TAC Preamble-1

The commission also proposes to incorporate by reference, with-
out change, 18 federal MACT standards as listed in the following
table.

Figure: 30 TAC Preamble-2
SECTION BY SECTION DISCUSSION
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Subchapter C: National Emission Standards for Hazardous Air
Pollutants for Source Categories (FCAA, 8112, 40 CFR 63)

Throughout the proposed amendments, the commission is
adding the word "Part" after the phrase "Code of Federal Regu-
lations.” Similarly, where the acronym "CFR" is used in existing
sections, it is expanded to the Code of Federal Regulations.
These amendments are proposed so that the rule language will
conform to commission and Texas Register formatting and style
standards. In addition, the commission is proposing to amend
the titles of §8113.200, 113.240, 113.350, 113.500, 113.510,
113.520, 113.540, 113.560, and 113.690 to be the same as the
titles for the corresponding subparts in 40 CFR 63.

Section 113.110 - Synthetic Organic Chemical Manufacturing In-
dustry (40 CFR 63, Subpart F)

The commission proposes to amend §113.110 by incorporat-
ing by reference, without change, all amendments to Subpart
F made by the EPA since April 26, 1999. During this time frame,
EPA amended Subpart F on May 8, 2000 (65 FR 26491) and
January 22, 2001 (66 FR 6922). The May 8, 2000 amendment
revised the definition of the term "equipment leak" to add "con-
nectors" to the list of equipment that is subject to the equipment
leak provisions. The January 22, 2001 amendment revised the
definition of the term "process vent" and added procedures for
identifying "process vents" in order to ensure consistent interpre-
tation of the term. EPA also revised several provisions to reflect
the terminology used in the revised definition of process vent,
and added provisions to allow off-site control of process vent
emissions and to establish a new compliance date under cer-
tain circumstances.

Section 113.120 - Synthetic Organic Chemical Manufacturing In-
dustry for Process Vents, Storage Vessels, Transfer Operations,
and Wastewater (40 CFR 63, Subpart G)

The commission proposes to amend §113.120 by incorporat-
ing by reference, without change, all amendments to Subpart G
made by the EPA since April 26, 1999. During this time frame,
EPA amended Subpart G on October 17, 2000 (65 FR 61744);
December 14, 2000 (65 FR 78268); and January 22, 2001 (66
FR 6922). The October 17, 2000 amendments included test
method version D2879-96 in the definition of the term "maximum
true vapor pressure." The December 14, 2000 amendments con-
solidated portions of the subpart which are applicable to stor-
age vessels, process vents, transfer operations, and equipment
leaks within the synthetic organic chemical manufacturing indus-
try (SOCMI). The amendments allow a source the option of com-
plying with a single consolidated rule at 40 CFR Part 65, con-
cerning Consolidated Federal Air Rule (CAR). The CAR is an
optional compliance alternative for SOCMI sources. The com-
mission adopted the federal CAR into Chapter 113, Subchapter
E, on September 25, 2002 with an effective date of October 20,
2002. As discussed in the previous paragraph, Subpart G was
also amended along with Subpart F on January 22, 2001.

Section 113.130 - Organic Hazardous Air Pollutants for Equip-
ment Leaks (40 CFR 63, Subpart H)

The commission proposes to amend §113.130 by incorporating
by reference, without change, all amendments to H made by the
EPA since April 26, 1999. During this time frame, EPA amended
Subpart H on December 14, 2000 (65 FR 78268) and January
22, 2001 (66 FR 6922). The December 14, 2000 amendment
allows sources affected by this subpart the alternative compli-
ance option of complying with the CAR. As discussed previously,

Subpart H was also amended along with Subparts F and G on
January 22, 2001.

Section 113.150 - Polyvinyl Chloride and Copolymers Production
(40 CFR 63, Subpart J)

The commission proposes new §113.150, which will incorporate
by reference, without change, the Subpart J rules adopted by
the EPA on July 10, 2002 (67 FR 45886). This new MACT stan-
dard requires that existing polyvinyl chloride (PVC) and copoly-
mer production facilities, which already must comply with the ex-
isting vinyl chloride NESHAP found in 40 CFR Part 61, Subpart
F, to continue to comply with that existing NESHAP. This rule re-
flects EPA’s determination that, except for equipment leaks at
new sources, the hazardous air pollutant (HAP) control level for
the PVC and copolymers production source category resulting
from compliance with the existing vinyl chloride NESHAP already
reflects the application of MACT and thus meets the require-
ments of 42 USC, §7412(d). For equipment leaks, new sources
must comply with the most current technology standards in the
generic MACT rules found in 40 CFR 63, Subpart YY. Compli-
ance with the existing vinyl chloride NESHAP promotes regula-
tory consistency and eliminates the costs that would be incurred
by enforcing a new set of standards that likely would result in no
additional HAP emissions reductions.

Section 113.170 - Coke Oven Batteries (40 CFR 63, Subpart L)

The commission proposes to amend §113.170 by incorporat-
ing by reference, without change, all amendments to Subpart L
made by the EPA since October 27, 1993. During this time frame,
EPA amended Subpart L on January 13, 1994 (59 FR 1992) and
October 17, 2000 (65 FR 61744). The January 13, 1994 amend-
ment included minor corrections to Appendix A of Subpart L. On
October 17, 2000, EPA amended 40 CFR 863.301 and §63.304
by adding English units in addition to the metric units.

Section 113.200 - Ethylene Oxide Emissions Standards for Ster-
ilization Facilities (40 CFR 63, Subpart O)

The commission proposes to amend §113.200 by incorporat-
ing by reference, without change, all amendments to Subpart
O made by the EPA since December 14, 1999. During this time
frame, Subpart O was amended on November 2, 2001 (66 FR
55577) to eliminate MACT requirements for chamber exhaust
vents. This action reduced safety problems associated with the
previous requirements, and also revised testing and monitoring
requirements for sterilization chamber, aeration, and chamber
exhaust vents to correct technical problems associated with the
previous requirements.

Section 113.240 - Pulp and Paper Industry (40 CFR 63, Subpart
S)

The commission proposes to amend §113.240 by incorporat-
ing by reference, without change, all amendments to Subpart
S made by the EPA since April 12, 1999. During this time frame,
EPA amended Subpart S on December 22, 2000 (65 FR 80755)
and May 14, 2001 (66 FR 24268). The December 22, 2000
amendments revised the pulping process vent standards, the bi-
ological treatment system standards, monitoring requirements,
and test methods and procedures to address technical issues
identified after promulgation of the subpart in 1998. The amend-
ment also specified that downtime, due to routine maintenance
of pulping process vent control devices, is included in the ex-
cess emissions allowances. The May 14, 2001 amendments
corrected two incorrectly referenced subparagraphs and made
additional technical corrections.

28 TexReg 2892 April 4, 2003 Texas Register



Section 113.250 - Halogenated Solvent Cleaning (40 CFR 63,
Subpart T)

The commission proposes to amend 8113.250 by incorporating
by reference, without change, all amendments to Subpart
T made by the EPA since December 14, 1999. During this
time frame, EPA amended Subpart T on September 8, 2000
(65 FR 54419) to provide corrections and clarifications to
EPA amendments made on December 3, 1999, and finalized
compliance options for continuous web cleaning. The intent of
these amendments was to ensure that all owners or operators
of solvent cleaning machines have appropriate and understand-
able requirements for their cleaning machines.

Section 113.260 - Group | Polymers and Resins (40 CFR 63,
Subpart U)

The commission proposes to amend §113.260 by incorporat-
ing by reference, without change, all amendments to Subpart U
made by the EPA since June 30, 1999. During this time frame,
EPA amended Subpart U on June 19, 2000 (65 FR 38030) and
July 16, 2001 (66 FR 36924). The June 19, 2000 amendments
addressed numerous technical issues and concerns with the
rules raised by petitioners to the United States Court of Appeals
(U.S. Court of Appeals) for the District of Columbia Circuit, Union
Carbide Corp. v. EPA, 96-413 and Consolidated Cases (D.C.
Cir.). Also the amendments were needed to update the rules as
necessitated by the January 17, 1997 amendments to 40 CFR
63, Subparts F - I. The July 16, 2001 amendments corrected mi-
nor cross referencing and typographical errors.

Section 113.280 - Epoxy Resins Production and Non-Nylon
Polyamides Production (40 CFR 63, Subpart W)

The commission proposes to amend §113.280 by incorporat-
ing by reference, without change, all amendments to Subpart W
made by the EPA since March 8, 1995. During this time frame,
Subpart W was amended on May 8, 2000 (65 FR 26491) to re-
vise the definition of the term "equipment leak" by adding "con-
nectors" to the list of equipment that is subject to the equipment
leak provisions.

Section 113.320 - Phosphoric Acid Manufacturing Plants (40
CFR 63, Subpart AA); and

Section 113.330 - Phosphate Fertilizers Production Plants (40
CFR 63, Subpart BB)

The commission proposes to amend §113.320 and §113.330 by
incorporating by reference, without change, all amendments to
Subparts AA and BB made by the EPA since June 10, 1999.
During this time frame, Subparts AA and BB were amended
on December 17, 2001 (66 FR 65072); June 12, 2002 (67 FR
40578); and June 13, 2002 (67 FR 40814). The December
17, 2000 amendment revised the applicability and monitoring re-
guirements for both subparts; and corrected typographical errors
in Subpart AA; changed the emissions limit for phosphate rock
calciners; clarified certain monitoring requirements; and speci-
fied applicability of certain parts of the general provisions. How-
ever, due to adverse comments received during the public com-
ment period, on June 12, 2002, EPA withdrew direct final rule
amendment to Subpart AA concerning emissions limit for phos-
phate rock calciners. The June 13, 2002 amendment revised
the operating requirements for both subparts, and changed the
emissions limit for phosphate rock calciners in Subpart AA.

Section 113.340 - Petroleum Refineries (40 CFR 63, Subpart
CC)

The commission proposes to amend 8113.340 by incorporating
by reference, without change, all amendments to Subpart CC
made by the EPA since August 18, 1998. During this time frame,
EPA amended Subpart CC on May 25, 2001 (66 FR 28840). The
May 25, 2001 amendment corrected an error in the amendatory
instructions in an earlier correcting amendment, in which 40 CFR
863.640(b)(1) and (2) were inadvertently removed from Subpart
CC.

Section 113.350 - Off-Site Waste and Recovery Operations (40
CFR 63, Subpart DD)

The commission proposes to amend §113.350 by incorporat-
ing by reference, without change, all amendments to Subpart
DD made by the EPA since July 20, 1999. During this time
frame, Subpart DD was amended on January 8, 2001 (66 FR
1263). This amendment corrected numerous typographical and
cross-reference errors; removed a plus or minus 1% accuracy
requirement and replaced it with a reference to 40 CFR Part 60,
Appendix B, Performance Specification 8 or 9; and added an
additional option to the carbon canister monitoring and replace-
ment requirements so that the requirements would be consistent
with other NESHAP and Resource Conservation and Recovery
Act (RCRA) air rules.

Section 113.380 - Aerospace Manufacturing and Rework Facili-
ties (40 CFR 63, Subpart GG)

The commission proposes to amend 8113.380 by incorporating
by reference, without change, all amendments to Subpart GG
made by the EPA from September 1, 1998 through December
8, 2000. During this time frame, EPA amended Subpart GG on
October 17, 2000 (65 FR 61744) and December 8, 2000 (65 FR
76941). The October 17, 2000 amendment added the American
Society for Testing and Materials (ASTM) test method "E 260-96"
to 40 CFR 863.750(b)(2). The December 8, 2000 amendment
revised the standards to include a separate emission limit for ex-
terior primers used for large commercial aircraft at existing facil-
ities that produce fully assembled, large commercial aircraft.

Section 113.390 - Oil and Natural Gas Production Facilities (40
CFR 63, Subpart HH)

The commission proposes to amend §113.390 by incorporating
by reference, without change, all amendments to Subpart HH
made by the EPA since June 17, 1999. During this time frame,
Subpart HH was amended on June 29, 2001 (66 FR 34548) to
correct errors and to clarify the intent of the standard.

Section 113.400 - Shipbuilding and Ship Repair (Surface Coat-
ing) (40 CFR 63, Subpart II)

The commission proposes to amend §113.400 by incorporat-
ing by reference, without change, all amendments to Subpart
Il made by the EPA since December 17, 1996. During this time
frame, Subpart Il was amended on October 17, 2000 (65 FR
61744) to add references to later versions of ASTM test meth-
ods.

Section 113.440 - Chemical Recovery Combustion Sources at
Kraft, Soda, Sulfite, and Stand-Alone Semichemical Pulp Mills
(40 CFR 63, Subpart MM)

The commission proposes new §113.440, which will incorporate
by reference, without change, the final rules and all amendments
to Subpart MM made by the EPA since January 12, 2001. The
standard applies to process components at new and existing
sources used in chemical recovery processes at kraft, soda, sul-
fite, and stand-alone semichemical pulp mills. EPA issued the
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final rules for Subpart MM on January 12, 2001 (66 FR 3180).
Since Subpart MM was initially issued, EPA amended the rules
on July 19, 2001 (66 FR 37591) to make technical corrections
and on August 6, 2001 (66 FR 41086) to correct a typographical
error. HAPs that are regulated by this MACT standard include
gaseous organic HAPs and HAP metals.

Section 113.470 - Containers (40 CFR 63, Subpart PP)

The commission proposes to amend §113.470 by incorporating
by reference, without change, all amendments to Subpart PP
made by the EPA since July 20, 1999. During this time frame,
Subpart PP was amended on January 8, 2001 (66 FR 1263) to
correct a cross-reference error.

Section 113.490 - Individual Drain Systems (40 CFR 63, Subpart
RR)

The commission proposes to amend §113.490 by incorporating
by reference, without change, all amendments to Subpart RR
made by the EPA since July 20, 1999. During this time frame,
Subpart RR was amended on January 8, 2001 (66 FR 1263) to
correct typographical errors.

Section 113.500 - Closed Vent Systems, Control Devices, Re-
covery Devices, and Routing to a Fuel Gas System or a Process
(40 CFR 63, Subpart SS);

Section 113.510 - Equipment Leaks - Control Level 1 (40 CFR
Part 63, Subpart TT);

Section 113.520 - Equipment Leaks - Control Level 2 (40 CFR
63, Subpart UU); and

Section 113.540 - Storage Vessels (Tanks) - Control Level 2 (40
CFR 63, Subpart WW)

The commission proposes to amend 8§8113.500, 113.510,
113.520, and 113.540 by incorporating by reference, without
change, all amendments to Subparts SS - UU and WW made
by the EPA since November 22, 1999. During this time frame,
Subparts SS - UU and WW were amended on July 12, 2002 (67
FR 46258) as part of an amendment to 40 CFR 63, Subpart YY.
The Subpart YY amendment added four processes (cyanide
chemicals manufacturing, carbon black production, ethylene
production, and spandex production) to the generic MACT
standard and incorporated generic requirements established
for similar emissions sources that are also applicable to the
four processes. The amendments specified the appropriate
methods for demonstrating compliance with percent reduction
requirements and emission concentration limits for the four
processes in Subparts SS - UU and WW and specified who
has the authority to implement and enforce the subparts.
The amendments also specified that the authorities may be
delegated to a state, local, or tribal agency.

Section 113.530 - Oil-Water Separators and Organic-Water Sep-
arators (40 CFR 63, Subpart VV)

The commission proposes to amend §113.530 by incorporating
by reference, without change, all amendments to Subpart VV
made by the EPA since July 20, 1999. During this time frame,
Subpart VV was amended on January 8, 2001 (66 FR 1263) to
correct a typographical error.

Section 113.550 - Ethylene Manufacturing Process Units: Heat
Exchange Systems and Waste Operations (40 CFR 63, Subpart
XX)

The commission proposes new §113.550, which will incorpo-
rate by reference, without change, the final rules to Subpart XX

adopted by the EPA on July 12, 2002 (67 FR 46258). This MACT
standard applies to heat exchange systems and wastewater op-
erations at ethylene manufacturing facilities. The primary HAPs
that will be controlled include benzene; 1,3-butadiene; cumene;
ethyl benzene; hexane; naphthalene; styrene; toluene; o-xylene,
m-xylene, and p-xylene.

Section 113.560 - Generic Maximum Achievable Control Tech-
nology Standards (40 CFR 63, Subpart YY)

The commission proposes to amend §113.560 by incorporating
by reference, without change, all amendments to Subpart YY
made by the EPA since November 22, 1999. During this time
frame, Subpart YY was amended on December 22, 1999 (64
FR 71852); November 2, 2001 (66 FR 55844); June 7, 2002 (67
FR 39301); twice on July 12, 2002 (67 FR 46258 and 46289);
and February 10, 2003 (68 FR 6635). The December 22, 1999
amendment was a correction to 40 CFR §63.1103(d), Table 5,
to insert a number that was missing. The November 2, 2001
amendment concerned the regulation of surge control vessels
and bottoms receiver vessels. The June 7, 2002 amendment
addressed a petitioner’'s questions regarding a recordkeeping
provision in the promulgated rules; the definition for "process
vent"; and editorial, cross-reference, and wording errors. The
July 12, 2002 amendment established standards for cyanide
chemicals manufacturing, carbon black production, ethylene
production, and spandex production source categories. These
four source categories were added to the generic MACT
standards to reduce the regulatory burden associated with the
development of separate rulemakings, to simplify the rulemaking
process, to minimize the potential for duplicative or conflicting
requirements, to conserve limited resources, and to ensure
consistency of the air emissions requirements applied to similar
emission points. EPA also issued an amendment on July 12,
2002, which clarified the EPA intent concerning dry spinning
spandex production processes by concluding that the MACT
floor for spandex dry spinning facilities is "no control" and that
adoption of additional emission controls is not warranted. There-
fore, EPA determined that it was not necessary or appropriate to
promulgate any MACT requirements for spandex dry spinning
facilities, but controls on spandex reaction spinning facilities
were still necessary. The February 10, 2003 amendment added
a definition for "process wastewater" to Subpart YY.

Section 113.620 - Hazardous Waste Combustors (40 CFR 63,
Subpart EEE)

The commission proposes to amend §113.620 by incorporating
by reference, without change, all amendments to Subpart EEE
made by the EPA since November 19, 1999. During this time
frame, EPA amended Subpart EEE on July 10, 2000 (65 FR
422920); November 9, 2000 (65 FR 67268); May 14, 2001 (66
FR 24270); July 3, 2001 (66 FR 35087); October 15, 2001 (66
FR 523610); December 6, 2001 (66 FR 63313); February 13,
2002 (67 FR 6792); February 14, 2002 (67 FR 6968); and De-
cember 19, 2002 (67 FR 77687).

The July 10, 2000 amendment corrected nhumerous typograph-
ical errors and clarified several issues from the September 30,
1999 promulgated rules; clarified one issue from a closely re-
lated June 19, 1998 amendment; and made one revision to the
November 19, 1999 technical correction.

The November 9, 2000 amendment was an interpretative clari-
fication and a technical correction. Part one of the amendment
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addressed several questions from sources concerning the ap-
plicability of new source standards versus existing source stan-
dards for hazardous waste incinerators by specifying the origi-
nal intent of the rules on these issues. The second part of the
amendment made three technical corrections which addressed
performance testing, the continuous monitoring system evalua-
tion plans, and continuous monitoring system data averaging.

The May 14, 2001 amendment was based on a court decision,
Chemical Manufacturers Association v. EPA, 217 F. 3d 861 (D.C.
Cir. 2000), in which the court vacated the Notice of Intent to
Comply provisions of EPA’s rules relating to the standards for
hazardous waste combustors. EPA also filed a motion with the
Washington D.C. Circuit to vacate certain parameter limits of
baghouses and electrostatic precipitators in order to allow ad-
ditional opportunity for notice and comment on the issue (CKRC
v. EPA, no 99-1457, EPA Motion to November 14, 2000).

The July 3, 2001 amendment improved the implementation of the
emission standards associated with the final rule promulgated
on September 30, 1999 (64 FR 52,828), primarily in the areas
of compliance, testing, and monitoring requirements. However,
due to adverse comments received during the public comment
period, on October 15, 2001, EPA withdrew portions of three sec-
tions, including the proposed new definition of the phrase "pre-
heater tower combustion gas monitoring location" from the direct
final rules published on July 3, 2001.

The December 6, 2001 amendment extended the compliance
date for Subpart EEE for one year. This amendment was in
response to the Washington D.C. Circuit 2001 opinion on Ce-
ment Kiln Recycling Coalition v. EPA, 255 F.3d 855, 872 issued
July 24, 2001. The February 13, 2002 amendment revised the
September 1999 emission standards with the issuance of an In-
terim Standards Rule which, while less stringent than the original
rules, achieves most of the emission gains of the original rules.
The interim standards replaced the vacated standards temporar-
ily, until final standards could be promulgated. The February 14,
2002 amendments focused on improving the implementation of
the emissions standards, primarily in the areas of compliance,
testing, and monitoring.

Finally, the December 19, 2002 amendments made the following
technical corrections: 1) sources that comply early are not re-
quired to submit the notice of compliance within 90 days of com-
pleting the comprehensive performance test; 2) the hydrochloric
acid and chlorine gas emission standard for new lightweight ag-
gregate kilns was changed to 600 parts per million by volume;
3) the minimum power requirement for ionizing wet scrubbers
was deleted; 4) the requirement to include a carbon bed test-
ing schedule in the performance test plan was deleted; 5) com-
bustion system leak requirements were added; 6) the compli-
ance date extension requirements were changed; 7) the RCRA
permitting requirements were changed; 8) the limit on waste
feed-rate for compliance with the dioxin/furan emissions stan-
dard was changed; 9) the limit on the maximum ash feed-rate for
incinerators was changed; and 10) and the sampling and analy-
sis requirements were changed.

Section 113.640 - Pharmaceuticals Production (40 CFR 63, Sub-
part GGG)

The commission proposes to amend 8113.640 by incorporating
by reference, without change, all amendments to Subpart GGG
made by the EPA since September 21, 1998. During this time
frame, EPA amended Subpart GGG on August 29, 2000 (65 FR
52588); August 2, 2001 (66 FR 401210); and April 2, 2002 (67

FR 15486). The August 29, 2000 amendment addressed 12
technical issues and concerns raised by petitioners in the U.S.
Court of Appeals for the District of Columbia Circuit, PARMA v.
EPA, 98-1551 (D.C. Cir.). The August 2, 2001 amendment pro-
vided additional compliance options for process vent and stor-
age tank emissions, specified additional methods that may be
used to analyze wastewater, shifted one compound from the list
of partially soluble HAPs to the list of soluble HAPs, eliminated
an unintended restriction on the use of enhanced biological treat-
ment, allowed a sewer line between drains and the first down-
stream junction box to be vented, clarified how to assign stor-
age tanks that are shared among pharmaceutical manufacturing
process units and other types of process units, clarified moni-
toring frequency requirements for connectors, clarified and sim-
plified recordkeeping and reporting requirements, eliminated in-
consistencies, and corrected several referencing and typesetting
errors. The April 2, 2002 amendment corrected a reference to
40 CFR 863.1257(d)(3)(iii) and removed an incorrect definition
of the term " " in the calculation of the mass flow rate in waste-
water stream entering combustion treatment processes.

Section 113.650 - Natural Gas Transmission and Storage Facil-
ities (40 CFR 63, Subpart HHH)

The commission proposes to amend 8113.650 by incorporating
by reference, without change, all amendments to Subpart HHH
made by the EPA since June 17, 1999. During this time frame,
EPA amended Subpart HHH on June 29, 2001 (66 FR 34548);
September 27, 2001 (66 FR 49299); and February 22, 2002 (67
FR 8202). The June 29, 2001 amendment corrected errors and
restated the intent of the standard. The September 27, 2001 and
February 22, 2002 amendments made technical corrections to
the June 29, 2001 amendment.

Section 113.670 - Group IV Polymers and Resins (40 CFR 63,
Subpart JJJ)

The commission proposes to amend 8113.670 by incorporating
by reference, without change, all amendments to Subpart JJJ
made by the EPA since June 30, 1999. During this time frame,
EPA amended Subpart JJJ on June 19, 2000 (65 FR 38030); Au-
gust 29, 2000 (65 FR 52319); October 26, 2000 (65 FR 64161);
February 23, 2001 (66 FR 11233); February 26, 2001 (66 FR
11543); July 16, 2001 (66 FR 36924); and August 6, 2001 (66
FR 40903).

The June 19, 2000 amendment addressed numerous technical
issues and concerns with the rules raised by petitioners to the
U.S. Court of Appeals for the District of Columbia Circuit, Union
Carbide Corp. v. EPA, 96-413 and Consolidated Cases (D.C.
Cir.). In addition, the amendments updated Subpart JJJ as ne-
cessitated by amendments to the hazardous organic NESHAP
in Subparts F - I.

The August 29, 2000 amendment was a direct final rule that
indefinitely stayed the compliance date for the process contact
cooling tower provisions for existing affected sources producing
polyethylene terephthalate (PET) using the continuous tereph-
thalic acid high viscosity multiple end finisher process. However,
due to adverse comments, on October 26, 2000, EPA withdrew
the August 29, 2000 direct final rule. The February 23, 2001
was another direct final rule that indefinitely stayed the February
27, 2001 compliance date for the process contact cooling tower
provisions for existing affected sources producing poly using the
continuous terephthalic acid high viscosity multiple end finisher
process.
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The February 26, 2001 amendment extended certain compli-
ance dates contained in the subpart concerning the equipment
leaks provisions as applied to PET affected sources and
corrected a reference error. The July 16, 2001 amendment
corrected minor cross-referencing and typographical errors, and
made minor clarifications.

The EPA was petitioned to reconsider the equipment leak detec-
tion and repair standards contained in this subpart as they per-
tained to PET facilities. The August 6, 2001 amendment denied
the petition and retained the equipment leak provisions of the
promulgated rules, except for a modification of the definition of a
leak for certain ethylene glycol pumps. In addition, the amend-
ment extended the equipment leak provisions compliance date
for PET affected sources to August 6, 2002, in order to provide
PET facilities time to develop a leak detection and repair pro-
gram.

Section 113.690 - Portland Cement Manufacturing Industry (40
CFR 63, Subpart LLL)

The commission proposes to amend §113.690 by incorporating
by reference, without change, all amendments to Subpart LLL
made by the EPA since June 14, 1999. During this time frame,
EPA amended Subpart LLL on April 5, 2002 (67 FR 16614); July
2, 2002 (67 FR 44371); July 5, 2002 (67 FR 44766); and De-
cember 6, 2002 (67 FR 72580).

The April 5, 2002 direct final rule amendments improved the im-
plementation of the emission standards, primarily in the areas of
applicability, testing, and monitoring, to resolve issues and ques-
tions raised since promulgation of the rule. However, due to ad-
verse comments received during the public comment period con-
cerning the April 5, 2002 amendments, EPA withdrew portions
of the amendments to three sections on July 2, 2002.

The July 5, 2002 amendments corrected errors to Table 1 con-
cerning monitoring requirements. The amendments also ad-
dressed two issues which arose from the explanatory language
in the preamble to the April 5, 2002 direct final rule amendments.
First, the amendments specified that the production rate is not a
parameter for which operating limits are established and that the
production rate measured during dioxin/furan or particulate mat-
ter performance testing is not an operation limit for the source.
Furthermore, the amendments specified that a source would
need to reconduct a performance test if the current operation
is not representative of the operation during the previous per-
formance test, such that the change in operation may adversely
affect compliance. Finally, the amendments specified that only
the transfer points used to convey coal from mill to the kiln are
potential affected sources under Subpart LLL.

The December 6, 2002 amendments improved the implementa-
tion of the emission standards, primarily in the areas of appli-
cability, testing, and monitoring, to resolve issues and questions
raised since promulgation of the rule. Specifically, the amend-
ments addressed the issues raised as a result from adverse com-
ment to the April 5, 2002 amendments that were withdrawn on
July 2, 2002.

Section 113.700 - Pesticide Active Ingredient Production (40
CFR 63, Subpart MMM)

The commission proposes to amend §113.700 by incorporating
by reference, without change, all amendments to Subpart MMM
made by the EPA since June 23, 1999. During this time frame,
EPA amended Subpart MMM twice on November 21, 2001 (66
FR 58393 and 58396); twice on March 22, 2002 (67 FR 13508

and 13514); June 3, 2002 (67 FR 38200); and September 20,
2002 (67 FR 59336). The November 21, 2001 amendments
changed the requirements for pre-compliance plans to three
months in advance of the compliance date instead of six months.
Due to issues raised by petitioners in the U.S. Court of Appeals
for the District of Columbia Circuit, the amendments also revised
the definition of the term "process tank," American Coke and
Coal Chemicals Institute v. EPA, No. 99-1339 (D.C. Cir.).

The second of two March 22, 2002 amendments, in a Good
Cause Final Rule, provided an interim compliance date exten-
sion for existing sources from June 23, 2002 to August 22, 2002
pending resolution of a settlement agreement. The interim com-
pliance date extension was necessary because EPA simultane-
ously published a March 22, 2002 direct final amendment to
extend the compliance deadline until December 23, 2003, but
the comment period extended past the existing March 23, 2002
pre-compliance plan deadline. The June 3, 2002 amendments
officially extended the compliance date until December 23, 2003.

The September 20, 2002 amendments addressed the issues
raised by petitioners (American Crop Protection Association
and American Cyanamid Company (now BASF Corporation)
U.S. Court of Appeals for the District of Columbia Circuit, ACPA
v. EPA, No. 9901334 (Consolidated with ACPA v. EPA, No
99-1332)), to ensure that the rule was implemented as intended,
to correct errors, and to maintain consistency with other rules.

Section 113.720 - Manufacture of Amino/Phenolic Resins (40
CFR 63, Subpart O0OO0)

The commission proposes to amend §113.720 by incorporating
by reference, without change, all amendments to Subpart OO0
made by the EPA since January 20, 2000. During this time frame,
Subpart OO0 was amended on February 22, 2000 (65 FR 8768)
to correct typographical errors and an equation.

Section 113.730 - Polyether Polyols Production (40 CFR 63,
Subpart PPP)

The commission proposes to amend §113.730 by incorporating
by reference, without change, all amendments to Subpart PPP
made by the EPA since June 1, 1999. During this time frame,
Subpart PPP was amended on June 14, 1999 (64 FR 31895) and
May 8, 2000 (65 FR 26491). The June 14, 1999 amendment was
a correction to an equation. The May 8, 2000 amendment re-
vised the definition of the term "equipment leak" by adding "con-
nectors"” to the list of equipment that is subject to the equipment
leak provisions; corrected errors in several equations; corrected
numerous cross- referencing errors; incorporated definitions by
reference; removed references to 40 CFR 63, Subpart I; and
made revisions concerning the applicability, performance test-
ing, reports, and initial notifications.

Section 113.740 - Primary Copper Smelting (40 CFR 63, Sub-
part QQQ)

The commission proposes new §113.740, which will incorporate
by reference, without change, the final rules to Subpart QQQ
adopted by the EPA on June 12, 2002 (67 FR 40478). This new
MACT standard establishes emissions limitations and work prac-
tice standards for primary copper smelters that are, or are part of,
a major source of HAP emissions and that use batch copper con-
verters. The primary toxic metal HAPs that will be controlled in-
clude antimony, arsenic, beryllium, cadmium, cobalt, lead, man-
ganese, nickel, and selenium.

Section 113.750. Secondary Aluminum Production (40 CFR 63,
Subpart RRR).
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The commission proposes new §113.750, which will incorporate
by reference, without change, the final rules for Subpart RRR
adopted by the EPA on March 23, 2000 (65 FR 15690) and
amended on June 14, 2002 (67 FR 41118); August 13, 2002
(67 FR 52616); September 24, 2002 (67 FR 59787); Novem-
ber 8, 2002 (67 FR 68038); and December 30, 2002 (67 FR
79808). On March 23, 2000, EPA promulgated standards for
new and existing sources at secondary aluminum production fa-
cilities. HAPs emitted by the affected facilities include organic
HAPs (including dioxins and furans), inorganic gaseous HAPs
(hydrogen chloride, hydrogen fluoride, and chlorine), and par-
ticulate metal HAPs. Emissions of other pollutants include par-
ticulate matter and volatile organic compounds. Secondary alu-
minum production facilities that are area sources are only subject
to limitations on emissions of dioxins and furans only.

As part of a settlement agreement with industry trade associa-
tions, the June 14, 2002 amendments were published as direct
final rules and clarified compliance dates and deferred certain
early compliance obligations. The compliance date for a newly
affected source (which is constructed or reconstructed at an ex-
isting aluminum die casting facility, aluminum foundry, or alu-
minum extrusion facility and that is subject to the rule) was de-
ferred until March 24, 2003 or upon startup, whichever is later.
The amendment also specified that the operation, maintenance,
and monitoring plan must be submitted no later than the compli-
ance date for existing sources, and 90 days after the initial per-
formance test for new sources. The amendments also required
the owner or operator to prepare a site-specific plan that meets
the requirements of 40 CFR 63, Subpart A, to obtain approval
of the plan, and conduct any performance test no later that the
compliance date for existing sources and within 90 days after the
compliance date stated in rule for new sources. The requirement
for notification of compliance status was revised to correspond
to the new dates specified in the amendments. The August 13,
2002 amendments withdrew the entire June 14, 2002 direct final
rule due to adverse comments on several of the provisions in the
direct final rule. Along with the direct final rules, EPA proposed
a parallel rule amendments on June 14, 2002, and adopted all
of the amendments as proposed on September 24, 2002.

The November 8, 2002 amendments corrected an error in the
effective date listed in the September 24, 2002 notice, changing
the effective date from November 25, 2002 to September 24,
2002.

The December 30, 2002 amendments revised the applicability
provisions for aluminum die casters, foundries, and extruders.
The amendments also added new provisions governing control
of commonly ducted units; revised the procedures for adoption of
operation, maintenance, and monitoring plans; revised the crite-
ria concerning testing of representative emissions units; revised
the standard for unvented in-line flux boxes; and clarified the con-
trol requirements for sidewall furnaces.

Section 113.780 - Petroleum Refineries: Catalytic Cracking
Units, Catalytic Reforming Units, and Sulfur Recovery Units (40
CFR 63, Subpart UUU)

The commission proposes new §113.780, which will incorpo-
rate by reference, without change, the final promulgated rules
in Subpart UUU adopted by the EPA on April 11, 2002 (67 FR
17762). This MACT standard affects sources at petroleum re-
fineries which include catalytic cracking units, catalytic reforming
units, and sulfur recovery units, as well as associated by-pass
lines. HAPs that are to be reduced by this final rule include

organics (acetaldehyde, benzene, formaldehyde, hexane, phe-
nol, toluene, and xylene); reduced sulfur compounds (carbonyl
sulfide and carbon disulfide); inorganics (hydrogen chloride and
chlorine); and particulate metals (antimony, arsenic, beryllium,
cadmium, chromium, cobalt, lead, manganese, and nickel).

Section 113.790 - Publicly Owned Treatment Works (40 CFR 63,
Subpart VVV)

The commission proposes to amend 8113.790 by incorporating
by reference, without change, all amendments to Subpart VVV
made by the EPA since October 26, 1999. During this time frame,
Subpart VVV was amended on March 23, 2001 (66 FR 16140)
and October 21, 2002 (67 FR 64742). The March amendments
corrected grammatical, typographic, formatting, and cross-ref-
erence errors. Following this notice, the Pharmaceutical Re-
search and Manufacturers of America filed a petition for judicial
review. As part of the settlement agreement, the October 21,
2002 amendments rescinded the applicability provision speci-
fied in 40 CFR 863.1580(c); applied the same NESHAP require-
ments that apply to industrial publicly owned treatment works
(POTW) treatment plants that are major HAP sources to all in-
dustrial POTW treatment plants that are area HAP sources; and
exempted industrial POTW treatment plants that are area HAP
sources from the permit requirements in 42 USC, §7661a(a).

Section 113.810 - Ferroalloys Production: Ferromanganese and
Silicomanganese (40 CFR 63, Subpart XXX)

The commission proposes to amend 8113.810 by incorporating
by reference, without change, all amendments to Subpart XXX
made by the EPA since May 20, 1999. During this time frame,
Subpart XXX was amended on March 22, 2001 (66 FR 16007)
and established new emission limitations for ferromanganese
and silicomanganese production in open submerged arc fur-
naces. The amendments established four subcategories within
the category of furnaces and specified numerical emission
limitations for particulate matter for each, to account for differ-
ences in emission potential and control, furnace size, operating
conditions, and alloy type.

Section 113.840 - Municipal Solid Waste Landfills (40 CFR 63,
Subpart AAAA)

The commission proposes new §113.840, which will incorpo-
rate by reference, without change, the final promulgated rules
in Supbart AAAA adopted by the EPA on January 16, 2003 (68
FR 2227). This new MACT standard applies to new and exist-
ing municipal solid waste landfills that are major or area sources
of emissions. The HAP emissions from these landfills include,
but are not limited to, benzene, ethyl benzene, toluene, and vinyl
chloride.

Section 113.860 - Manufacturing of Nutritional Yeast (40 CFR
63, Subpart CCCC)

The commission proposes new §113.860, which will incorpo-
rate by reference, without change, the final promulgated rules
in Subpart CCCC adopted by the EPA on May 21, 2001 (66 FR
27876). This new MACT standard applies to process compo-
nents at new and existing major sources which are in the nutri-
tional yeast manufacturing source category. The EPA identified
this source category as a major source of HAP emissions of ac-
etaldehyde.

Section 113.900 - Solvent Extraction for Vegetable Oil Produc-
tion (40 CFR 63, Subpart GGGG)
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The commission proposes new §113.900, which will incorporate
by reference, without change, the final promulgated rules and
all amendments to Subpart GGGG adopted by the EPA since
April 12, 2001. The final rule for Subpart GGGG was issued on
April 12, 2001 (66 FR 19006) and amended on April 5, 2002
(67 FR 16317). This new MACT standard applies to process
components at new and existing major sources at vegetable oil
production facilities which use solvent extraction, which includes
facilities that produce crude vegetable oil and meal products by
removing oil from listed oil seeds through direct contact with an
organic solvent. The EPA identified this source category as a
major source of HAP emissions of n-hexane.

The April 5, 2002 amendments specified that the startup, shut-
down, and maintenance provisions were applicable to vegetable
oil production plants and specified the applicability of the NE-
SHAP general provisions in 40 CFR 63, Subpart A.

Section 113.910 - Wet-Formed Fiberglass Mat Production (40
CFR 63, Subpart HHHH)

The commission proposes new §113.910, which will incorpo-
rate by reference, without change, the final promulgated rules
for Subpart HHHH adopted by the EPA on April 11, 2002 (67 FR
17824). This new MACT standard applies to process compo-
nents at new and existing major sources which are in the wet-
formed fiberglass mat production source category. The primary
HAP emissions from these sources are formaldehyde, methanol,
and vinyl acetate.

Section 113.930 - Paper and Other Web Coating (40 CFR 63,
Subpart JJJJ)

The commission proposes new §113.930, which will incorporate
by reference, without change, the final promulgated rules for
Subpart JJJJ adopted by the EPA on December 4, 2002 (67
FR 72330). This new MACT standard applies to facilities that
coat paper and other web substrates. The final standards
are designed to eliminate approximately 80% of nationwide
HAP emissions from facilities that coat paper and other web
substrates. The EPA identified this source category as a major
source of HAP emissions of toluene, methanol, methyl ethyl
keytone, xylenes, phenol, methylene chloride, ethylene glycol,
glycol ethers, hexane, methyl isobutyl ketone, cresols and
cresylic acid, dimethylformamide, vinyl acetate, formaldehyde,
and ethyl benzene.

Section 113.970 - Surface Coating of Large Appliances (40 CFR
63, Subpart NNNN)

The commission proposes new §113.970, which will incorporate
by reference, without change, the final rules to Subpart NNNN
adopted by the EPA on July 23, 2002 (67 FR 48254). This new
MACT standard applies to new and existing sources that apply
surface coatings to large appliances. The EPA identified this
source category as a major source of HAP emissions of glycol
ethers, methylene diphenyl diisocyanate, methyl ethyl ketone,
toluene, and xylene. These compounds account for over 80%
of the nationwide HAP emissions from this source category.

Section 113.1020 - Surface Coating of Metal Coil (40 CFR 63,
Subpart SSSS)

The commission proposes new §113.1020, which will incor-
porate by reference, without change, the final rules and all
amendments to Subpart SSSS adopted by the EPA since June
10, 2002. EPA issued the final rule for Subpart SSSS on June
10, 2002 (67 FR 39794) and technical corrections on March
17, 2003 (68 FR 12590). This new MACT standard applies

to process components at new and existing sources that coat
metal coil products. The primary HAPs that will be controlled
include methyl ethyl ketone, glycol ethers, xylenes (isomers
and mixtures), toluene, and isophorone. The March 17, 2003
amendments corrected the time line for beginning the first
semiannual reporting period and submitting the first semiannual
report.

Section 113.1030 - Leather Finishing Operations (40 CFR 63,
Subpart TTTT)

The commission proposes new §113.1030, which will incorpo-
rate by reference, without change, the final promulgated rules in
Subpart TTTT adopted by the EPA on February 27, 2002 (67 FR
9156). This new MACT standard applies to process components
at new and existing major sources at leather finishing operations.
The EPA has identified these facilities as major sources of emis-
sions of HAPs, such as glycol ethers, toluene, and xylene.

Section 113.1040 - Cellulose Products Manufacturing (40 CFR
63, Subpart UUUU)

The commission proposes new 8§113.1040, which will incor-
porate by reference, without change, the final rules in Subpart
UUUU adopted by the EPA on June 11, 2002 (67 FR 40044).
This new MACT standard applies to process components at
cellulose products manufacturing. Cellulose products manufac-
turing includes both the miscellaneous viscose processes (MVP)
source category and the cellulose ethers production (CEP)
source category. The MVP source category comprises the
cellulose food casing, rayon, cellulosic sponge, and cellophane
manufacturing industries. The CEP source category comprises
the methyl cellulose, hydroxypropyl methyl cellulose, hydrox-
ypropy! cellulose, hydroxyethyl cellulose, and carboxymethyl
cellulose manufacturing industries. The EPA identified the MVP
source category and the CEP source category as including
major sources of emissions of HAPs, such as carbon disulfide,
carbonyl sulfide, ethylene oxide, methanol, methyl chloride,
propylene oxide, and toluene.

Section 113.1050 - Boat Manufacturing (40 CFR 63, Subpart
VVVV)

The commission proposes new §113.1050, which will incorpo-
rate by reference, without change, the final rules and all amend-
ments to Subpart VVVV adopted by the EPA since August 22,
2001. EPA issued the final rule for Subpart VVVV on August 22,
2001 (66 FR 44218) and amendments on October 3, 2001 (66
FR 50504). This new MACT standard applies to process com-
ponents at new and existing boat manufacturing facilities, which
include fiberglass resin and gel coat operations, carpet and fab-
ric adhesive operations, and aluminum recreational boat paint-
ing operations. The EPA has identified boat manufacturing as
a major source of HAPs, such as styrene, methyl methacrylate,
methylene chloride, toluene, xylene, n-hexane, methyl ethyl ke-
tone, methyl isobutyl ketone, and methyl chloroform. The Octo-
ber 3, 2001 amendments corrected typographical errors.

Section 113.1070 - Rubber Tire Manufacturing (40 CFR 63, Sub-
part XXXX)

The commission proposes new §113.1070, which will incorpo-
rate by reference, without change, the final rules and all amend-
ments to Subpart XXXX adopted by the EPA since July 9, 2002.
EPA issued the final rule for Subpart XXXX on July 9, 2002 (67
FR 45588) and technical corrections on March 12, 2003 (68 FR
11745). This new MACT standard applies to process compo-
nents at new and existing rubber tire manufacturing facilities.
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The primary HAPs that will be controlled include toluene and
hexane. The March 12, 2003 amendments corrected typograph-
ical errors and made corrections to wording.

Section 113.1260 - Friction Materials Manufacturing Facilities
(40 CFR 63, Subpart QQQQQ)

The commission proposes new 8§113.1260, which will incor-
porate by reference, without change, the final rules in Subpart
QQQQQ adopted by the EPA on October 18, 2002 (67 FR
64498). This new MACT standard applies to process com-
ponents at new and existing friction materials manufacturing
facilities. The primary HAPs that will be controlled include
n-hexane, toluene, and trichloroethylene.

EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING
PERMIT PROGRAM

Because Chapter 113 contains applicable requirements under
30 TAC Chapter 122, Federal Operating Permits, owners or op-
erators subject to the Federal Operating Permit Program must,
consistent with the amendment process in Chapter 122, revise
their operating permit to include the amended Chapter 113 re-
quirements for each emission unit affected by the amendments
to Chapter 113 at their site.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, determined that for the first five-year period the
proposed rules are in effect, no significant fiscal implications
are anticipated for the agency or other units of state and local
government due to administration and enforcement of the pro-
posed rules. The purpose of the proposed rules is to incorpo-
rate by reference, MACT standards mandated by the FCAA and
the amendments to that act. EPA is developing these national
MACT standards to regulate emissions under 42 USC, §7412.
The commission will implement and enforce the requirements of
each MACT standard upon delegation by the EPA. HAP sources
affected by the MACT standards are required to comply with the
federal standards whether or not the commission adopts or takes
delegation of the standards from EPA. The proposed rules are
not anticipated to add additional costs to the regulated commu-
nity beyond what is already required to comply with the federal
standards.

PUBLIC BENEFITS AND COSTS

Mr. Davis also determined that for each year of the first five years
the proposed rules are in effect, the public benefit anticipated
from enforcement of and compliance with the proposed rules will
be increased consistency between federal and state air quality
regulations and conformance with the requirements of 42 USC,
§7412.

There are no additional fiscal implications anticipated to affected
owners and operators beyond what is already required to comply
with federal MACT standards. The proposed rules affect certain
sources of HAPs which will be required to comply with federal
MACT standards whether or not the commission adopts or takes
delegation of the standards from EPA.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

There are no adverse fiscal implications anticipated for small and
micro-businesses as a result of implementation and enforcement
of the proposed rules beyond what is already required to comply
with federal MACT standards. The purpose of the proposed rules
is to adopt MACT standards mandated by 42 USC, §7412. Small

or micro-businesses that are sources of HAPs are required to
comply with federal standards whether or not the commission
adopts or takes delegation of the standards from EPA.

LOCAL EMPLOYMENT IMPACT STATEMENT

The commission reviewed this proposed rulemaking and deter-
mined that a local employment impact statement is not required
because the proposed rules do not adversely affect a local econ-
omy in a material way for the first five years that the proposed
rules are in effect.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking does not meet
the definition of a "major environmental rule” as defined in that
statute. A "major environmental rule" is one of which the spe-
cific intent is to protect the environment or reduce risks to human
health from environmental exposure and that may adversely af-
fect in a material way the economy, a sector of the economy, pro-
ductivity, competition, jobs, the environment, or the public health
and safety of the state or a sector of the state. The specific
intent of the proposed rules is to adopt MACT standards man-
dated by the FCAA and the amendments to that act. EPA is de-
veloping these national MACT standards to regulate emissions
of HAPs under 42 USC, 87412. HAP sources affected by the
MACT standards are required to comply with the federal stan-
dards whether or not the commission adopts or takes delegation
of the standards from EPA. The proposed rules are not antici-
pated to add any significant additional costs to affected individ-
uals or businesses beyond the existing requirements to comply
with the federal standards. The proposed rules are intended to
protect the environment, but are not anticipated to have mate-
rial adverse effects beyond what is already required to comply
with federal MACT standards on the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of the state or a sector of the state. In ad-
dition, 82001.0225 only applies to a "major environmental rule,"
the result of which is to: 1) exceed a standard set by federal law,
unless the rule is specifically required by state law; 2) exceed an
express requirement of state law, unless the rule is specifically
required by federal law; 3) exceed a requirement of a delegation
agreement or contract between the state and an agency or rep-
resentative of the federal government to implement a state and
federal program; or 4) adopt a rule solely under the general pow-
ers of the agency instead of under a specific state law.

This rulemaking does not meet any of these four applicability
requirements of a "major environmental rule." Specifically, the
MACT standards within this proposal are federal technology-
based standards which will be adopted by reference, and
therefore, will not exceed any standard set by federal law.
This proposal is not an express requirement of state law, but
was developed by EPA as MACT standards mandated by the
FCAA and the amendments to that act. The proposed rules
do not exceed a requirement of a delegation agreement or a
contract between state and federal government. The proposed
rules were not developed solely under the general powers of
the agency, but are proposed under the Texas Clean Air Act
(TCAA), as codified in Texas Health and Safety Code (THSC),
§382.011, which authorizes the commission to establish the
level of quality to be maintained in the state’s air; §382.012,
which authorizes the commission to prepare and develop a
general, comprehensive plan for the proper control of the state’s
air; 8§382.016, which authorizes the commission to prescribe
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reasonable requirements for measuring and monitoring the
emissions of air contaminants; 8§382.017, which authorizes
the commission to adopt rules consistent with the policy and
purposes of the TCAA; and §382.051, which authorizes the
commission to adopt rules as necessary to comply with changes
in federal law or regulations applicable to air permits.

TAKINGS IMPACT ASSESSMENT

The commission prepared a preliminary takings impact as-
sessment for this proposal under Texas Government Code,
§2007.043. The specific purpose of this rulemaking is to facili-
tate implementation and enforcement of the MACT standards
by the state. This rulemaking will not create any additional
burden on private real property. Under federal law, the affected
industries will be required to implement these MACT standards
regardless of whether the commission or EPA is the agency
responsible for implementation of the standards.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission determined that the proposed rulemaking is
subject to the Texas Coastal Management Program (CMP) in
accordance with the Coastal Coordination Act of 1991, as re-
vised (Texas Natural Resources Code, §833.201 et seq.), and
the commission’s rules in 30 TAC Chapter 281, Subchapter B,
concerning Consistency with the Coastal Management Program.
As required by 31 TAC 8505.11(b)(2), relating to rules subject
to the CMP, commission rules governing air pollutant emissions
must be consistent with the applicable goals and policies of the
CMP. The commission reviewed this proposed action for con-
sistency with the CMP goals and policies in accordance with
the rules of the Coastal Coordination Council, and determined
that the proposed action is consistent with the applicable CMP
goals and policies. This proposed rulemaking is consistent with
the goal expressed in 31 TAC §501.12(1) of protecting and pre-
serving the quality and value of coastal natural resource areas.
The CMP policy applicable to this rulemaking action is the pol-
icy that commission rules comply with regulations in 40 CFR
to protect and enhance air quality in the coastal area (31 TAC
8501.14(q)). This proposal will incorporate by reference, 18 new
and 34 amended federal MACT subparts contained in 40 CFR
63 and is, therefore, consistent with this policy. Interested per-
sons may submit comments on the consistency of the proposed
rules with the CMP during the public comment period.

PUBLIC HEARING

A public hearing on this proposal will be held in Austin on April
28, 2003 at 10:00 a.m. in Building F, Room 2210 of the com-
mission’s central office, located at 12100 Park 35 Circle, Austin,
Texas. The hearing is structured for the receipt of oral or written
comments by interested persons. Individuals may present oral
statements when called upon in order of registration. Open dis-
cussion will not occur during the hearing; however, an agency
staff member will be available to discuss the proposal 30 min-
utes prior to the hearing and will answer questions before and
after the hearing.

Persons with disabilities who have special communication
or other accommodation needs who are planning to attend
the hearings should contact the agency at (512) 239-4900.
Requests should be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Comments may be submitted to Angela Slupe, Office of Envi-
ronmental Policy, Analysis, and Assessment, MC 205, P.O. Box

13087, Austin, Texas 78711-3087, or faxed to (512) 239-4808.
All comments should reference Rule Log Number 2002-036a-
113-Al. Comments must be received by 5:00 p.m., May 5, 2003.
For further information or questions concerning this proposal,
contact Keith Sheedy, Office of Compliance and Enforcement at
(512) 239-1556 or Alan Henderson, Office of Environmental Pol-
icy, Analysis, and Assessment at (512) 239-1510.

STATUTORY AUTHORITY

The new and amended sections are proposed under Texas Wa-
ter Code (TWC), 85.103, concerning Rules, and 85.105, con-
cerning General Policy, which authorize the commission to adopt
rules necessary to carry out its powers and duties under the
TWC; and under THSC, 8382.017, concerning Rules, which au-
thorizes the commission to adopt rules consistent with the policy
and purposes of the TCAA. The new and amended sections are
also proposed under THSC, 8382.002, concerning Policy and
Purpose, which establishes the commission’s purpose to safe-
guard the state’s air resources, consistent with the protection of
public health, general welfare, and physical property; §382.011,
concerning General Powers and Duties, which authorizes the
commission to control the quality of the state’s air; §382.012,
concerning State Air Control Plan, which authorizes the com-
mission to prepare and develop a general, comprehensive plan
for the proper control of the state’s air; §382.016, concerning
Monitoring Requirements: Examination of Records, which au-
thorizes the commission to prescribe reasonable requirements
for measuring and monitoring the emissions of air contaminants;
and §382.051, concerning Permitting Authority of the Commis-
sion: Rules, which authorizes the commission to adopt rules as
necessary to comply with changes in federal law or regulations
applicable to permits issued under the TCAA.

These proposed new and amended sections implement THSC,
§§382.002, 382.011, 382.012, 382.016, 382.017, and 382.051.

§113.110. Synthetic Organic Chemical Manufacturing Industry (40
CFR 63, Subpart F).

The Synthetic Organic Chemical Manufacturing Industry Maximum
Achievable Control Technology standard as specified in 40 Code of
Federal Regulations Part 63, Subpart F, isincorporated by reference as
amended through January 22, 2001 (66 FR 6922) [April 26, 1999, at
64 FedReg 20189].

§113.120. Synthetic Organic Chemical Manufacturing Industry for
Process \ents, Sorage Vessels, Transfer Operations, and Wastewater
(40 CFR 63, Subpart G).

The Synthetic Organic Chemical Manufacturing Industry for Process
Vents, Storage Vessels, Transfer Operations, and Wastewater Maxi-
mum Achievable Control Technology standard as specified in 40 Code
of Federal Regulations Part 63, Subpart G, isincorporated by reference
as amended through January 22, 2001 (66 FR 6922) [April 26, 1999,
at 64 FedReg 20189].

§113.130. Organic Hazardous Air Pollutants for Equipment Leaks
(40 CFR 63, Subpart H).

The Organic Hazardous Air Pollutantsfor Equipment Leaks Maximum
Achievable Control Technology standard as specified in 40 Code of
Federal Regulations Part 63, Subpart H, is incorporated by reference
as amended through January 22, 2001 (66 FR 6922) [April 26, 1999,
at 64 FedReg 20189].

§113.150. Polyvinyl Chloride and Copolymers Production (40 CFR
63, Subpart J).

The Polyvinyl Chloride and Copolymers Production Maximum
Achievable Control Technology standard as specified in 40 Code of
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Federal Regulations Part 63, Subpart J, isincorporated by reference as
adopted July 10, 2002 (67 FR 45886).

§113.170. Coke Oven Batteries (40 CFR 63, Subpart L).

The Coke Oven Batteries Maximum Achievable Control Technology
standard as specified in 40 Code of Federal Regulations Part [CFR] 63,
Subpart L, [October 27, 1993,] isincorporated by reference asamended
through October 17, 2000 (65 FR 61744).

§113.200. Ethylene Oxide Emissions Siandards for Sterilization Fa-
cilities (40 CFR 63, Subpart O).

The Ethylene Oxide Emissions Standards for Sterilization Facilities
Maximum Achievable Control Technology standard as specified in 40
Code of Federa Regulations Part 63, Subpart O, is incorporated by
reference as amended through November 2, 2001 (66 FR 55577) [De-
cember 14, 1999, at 64 FedReg 69637].

§113.240. Pulp and Paper Industry [Production] (40 CFR 63, Sub-
part S).

The Pulp and Paper Industry [Produetion] Maximum Achievable Con-
trol Technology standard as specified in 40 Code of Federal Regu-
lations Part 63, Subpart S, is incorporated by reference as amended
through May 14, 2001 (66 FR 24268) [April 12, 1999, at 64 FedReg
17555].

§113.250. Halogenated Solvent Cleaning (40 CFR 63, Subpart T).

The Halogenated Solvent Cleaning Maximum Achievable Control
Technology standard as specified in 40 Code of Federal Regulations
Part 63, Subpart T, is incorporated by reference as amended through
September 8, 2000 (65 FR 54419) [December 14, 1999, 64 FedReg
69637].

§113.260. Group | Polymers and Resins (40 CFR 63, Subpart U).

The Group | Polymers and Resins Maximum A chievable Control Tech-
nology standard as specified in 40 Code of Federal Regulations Part 63,
Subpart U, isincorporated by reference as amended through July 16,
2001 (66 FR 36924) [June 30, 1999, 64 FedReg 35023].

§113.280. Epoxy Resins Production and Non-Nylon Polyamides Pro-
duction (40 CFR 63, Subpart W).

The Epoxy Resins Production and Non-Nylon Polyamides Production
Maximum Achievable Control Technology standard as specified in 40
Code of Federal Regulations Part [CFR] 63, Subpart W, isincorporated
by reference as amended through May 8, 2000 (65 FR 26491) [March

8, 1995, is incorporated by reference].

§113.320. Phosphoric Acid Manufacturing Plants (40 CFR 63, Sub-
part AA).

The Phosphoric Acid Manufacturing Plants Maximum Achievable
Control Technology standard as specified in 40 Code of Federal
Regulations Part 63, Subpart AA, is incorporated by reference as

amended through June 13, 2002 (67 FR 40814) [adopted June 10,
1999, at 64 FedReg 31358)].

§113.330. Phosphate FertilizersProduction Plants (40 CFR63, Sub-
part BB).

The Phosphate Fertilizers Production Plants Maximum Achievable
Control Technology standard as specified in 40 Code of Federal
Regulations Part 63, Subpart BB, is incorporated by reference as
amended through June 13, 2002 (67 FR 40814) [adopted June 10,
1999, at 64 FedReg 31358].

§113.340. Petroleum Refineries (40 CFR 63, Subpart CC).

The Petroleum Refineries Maximum Achievable Control Technology
standard as specified in 40 Code of Federal Regulations Part [CFR] 63,
Subpart CC, isincorporated by reference as amended through May 25,
2001 (66 FR 28840) [August 18, 1998, is incorporated by reference].

§113.350. Off-Ste [Off-site] Waste and Recovery Operations (40
CFR 63, Subpart DD).

The Off-Site [Off-site] Waste and Recovery Operations Maximum
Achievable Control Technology standard as specified in 40 Code of
Federal Regulations Part 63, Subpart DD, is incorporated by reference
as amended through January 8, 2001 (66 FR 1263) [July 20, 1999, at
64 FedReg 38950].

§113.380. Aerospace Manufacturing and Rework Facilities (40 CFR
63, Subpart GG).

The Aerospace Manufacturing and Rework Facilities Maximum
Achievable Control Technology standard as specified in 40 Code

by reference as amended through December 8, 2000 (65 FR 76941)
[September 1, 1998, is incorporated by reference].

8§113.390. Qil and Natural Gas Production Facilities (40 CFR 63,
Subpart HH).

TheOil and [&] Natural Gas Production Maximum Achievable Control
Technology standard as specified in 40 Code of Federal Regulations
Part 63, Subpart HH, isincorporated by reference as amended through
June 29, 2001 (66 FR 34548) [adopted June 17, 1999; at 64 FedReg
32610].

§113.400. Shipbuilding and Ship Repair (Surface Coating) (40 CFR
63, Subpart I1).

The Shipbuilding and Ship Repair (Surface Coating) Maximum
Achievable Control Technology standard as specified in 40 Code

by reference as amended through October 17, 2000 (65 FR 61744)
[December 17, 1996, is incorporated by reference].

§113.440. Chemical Recovery Combustion Sources at Kraft, Soda,
Sulfite, and Stand-Alone Semichemical Pulp Mills (40 CFR 63, Subpart
MM).

The Chemica Recovery Combustion Sources at Kraft, Soda, Sulfite,
and Stand-Alone Semichemica Pulp Mills Maximum Achievable Con-
trol Technology standard as specified in 40 Code of Federa Regula-
tions Part 63, Subpart MM, is incorporated by reference as amended
through August 6, 2001 (66 FR 41086).

8§113.470. Containers (40 CFR 63, Subpart PP).

The Containers Maximum Achievable Control Technology standard as
specified in 40 Code of Federal Regulations Part 63, Subpart PP, is
incorporated by reference as amended through January 8, 2001 (66 FR
1263) [July 20, 1999, at 64 FedReg 38950].

8113.490. Individual Drain Systems (40 CFR 63, Subpart RR).

The Individual Drain System Maximum Achievable Control Technol-
ogy standard as specified in 40 Code of Federal Regulations Part 63,
Subpart RR, isincorporated by reference as amended through January
8, 2001 (66 FR 1263) [July 20, 1999, at 64 FedReg 38950].

§113.500. Closed Vent Systems, Control Devices, Recovery Devices,
and Routing to a Fuel Gas System or a Process (40 CFR 63, Subpart
5.

The Closed Vent Systems, Control Devices, Recovery Devices, and
Routing to a Fuel Gas System or a Process Maximum Achievable Con-
trol Technology standard as specified in 40 Code of Federal Regula-
tions Part 63, Subpart SS, isincorporated by reference [as adopted June
29, 1999 at 64 FedReg 34854 and] as amended through July 12, 2002
(67 FR 46258) [November 22; 1999; at 64 FedReg 63702].

§113.510. Equipment Leaks - Control Level 1 (40 CFR 63, Subpart
TT).

The Equipment Leaks - Control Level 1 Maximum A chievable Control
Technology standard as specified in 40 Code of Federal Regulations
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Part 63, Subpart TT, isincorporated by reference [as adopted June 29,
1999, at 64 FedReg 34854 and] as amended through July 12, 2002 (67

Part 63, Subpart J1J, is incorporated by reference as amended through
August 6, 2001 (66 FR 40903) [June 30, 1999, at 64 FedReg 35023].

FR 46258) [December 22, 1999 at 64 FedReg 63702].

§113.520. Equipment Leaks - Control Level 2 (40 CFR 63, Subpart
uv).

The Equipment Leaks - Control Level 2 Maximum Achievable Control
Technology standard as specified in 40 Code of Federal Regulations
Part 63, Subpart UU, isincorporated by reference as [adopted June 29,
1999, at 64 FedReg 34854 and as| amended through July 12, 2002 (67
FR 46258) [November 22, 1999, at 64 FedReg 63702].

§113.530. Oil-Water Separators and Organic-Water Separators (40
CFR 63, Subpart W).

The Oil-Water Separators and Organic-Water Separators Maximum
Achievable Control Technology standard as specified in 40 Code of
Federal Regulations Part 63, Subpart V'V, isincorporated by reference
as amended through January 8, 2001 (66 FR 1263) [July 20, 1999, at
64 FedReg 38950].

§113.540. Sorage Vessels(Tanks) - Control Level 2 (40 CFR63, Sub-
part WW).

The Storage Vessels (Tanks) - Control Level 2 Maximum Achievable
Control Technology standard as specified in 40 Code of Federal Regu-
lations Part 63, Subpart WW, isincorporated by reference as amended

§113.690. Portland Cement Manufacturing Industry (40 CFR 63,
Subpart LLL).

The Portland Cement Manufacturing Industry Maximum Achievable
Control Technology standard as specified in 40 Code of Federal Regu-
lations Part 63, Subpart LLL, isincorporated by reference as amended
through December 6, 2002 (67 FR 72580) [adopted June 14, 1999, at
64 FedReg 31898].

§113.700. Pesticide Active Ingredient Production (40 CFR 63, Sub-
part MMM).

The Pesticide Active Ingredient Production Maximum Achievable
Control Technology standard as specified in 40 Code of Federd
Regulations Part 63, Subpart MMM, is incorporated by reference as
amended through September 20, 2002 (67 FR 59336) [adopted June
23,1999, a 64 FedReg 33550].

§113.720. Manufacture of Amino/Phenolic Resins (40 CFR 63, Sub-
part O0O0).

The Manufacture of Amino/Phenolic Resins Maximum Achievable
Control Technology standard as specified in 40 Code of Federal
Regulations Part 63, Subpart OOQ, is incorporated by reference as
amended through February 22, 2000 (65 FR 8768) [adopted January

through July 12, 2002 (67 FR 46258) [adopted June 29, 1999, at 64
FedReg 34854].

§113.550. Ethylene Manufacturing Process Units: Heat Exchange
Systems and Waste Operations (40 CFR 63, Subpart XX).

The Ethylene Manufacturing Process Units: Heat Exchange Systems
and Waste Operations Maximum Achievable Control Technology stan-

20, 2000, at 64 FedReg 29420).

§113.730. Polyether Polyols Production (40 CFR 63, Subpart PPP).
The Polyether Polyols Production Maximum Achievable Control Tech-
nology standard as specified in 40 Code of Federal Regulations Part 63,
Subpart PPP, isincorporated by reference as amended through May 8,
2000 (65 FR 26491) [adopted June 1, 1999, at 64 FedReg 29420].

dard as specified in 40 Code of Federal Regulations Part 63, Subpart
XX, is incorporated by reference as adopted July 12, 2002 (67 FR
46258).

§113.560. Generic Maximum Achievable Control Technology Stan-
dards [MACT] (40 CFR 63, Subpart YY).

The Generic Maximum Achievable Control Technology Standards
[standard] as specified in 40 Code of Federal Regulations Part 63,
Subpart YY, is incorporated by reference as [adopted June 29, 1999,
at 64 FedReg 34854 and as] amended through February 10, 2003 (68
FR 6635) [November 22, 1999, at 64 FedReg 63695 and 63702].

§113.620. HazardousWaste Combustors (40 CFR 63, Subpart EEE).
The Hazardous Waste Combustor Maximum achievable Control Tech-
nology standard as specified in 40 Code of Federal Regulations Part 63,
Subpart EEE, inincorporated by reference asamended through Decem-
ber 19, 2002 (67 FR 77687) [November 19, 1999 at 64 FedReg 63209].

§113.640. Pharmaceuticals Production (40 CFR 63, Subpart GGG).

The Pharmaceuticals Production Maximum Achievable Control
Technology standard as specified in 40 Code of Federal Regulations

8113.740. Primary Copper Smelting (40 CFR 63, Subpart QQQ).
The Primary Copper Smelting Maximum A chievable Control Technol-
ogy standard as specified in 40 Code of Federal Regulations Part 63,
Subpart QQQ, is incorporated by reference as adopted June 12, 2002
(67 FR 40478).

8113.750. Secondary Aluminum Production (40 CFR 63, Subpart
RRR).

The Secondary Aluminum Production Maximum Achievable Control
Technology standard as specified in 40 Code of Federal Regulations
Part 63, Subpart RRR, isincorporated by reference asamended through
December 30, 2002 (67 FR 79808).

8§113.780. Petroleum Refineries: Catalytic Cracking Units, Cat-
alytic Reforming Units, and Sulfur Recovery Units (40 CFR 63,
Subpart UUU).

The Petroleum Refineries. Catalytic Cracking Units, Catalytic Re-
forming Units, and Sulfur Recovery Units Maximum Achievable Con-
trol Technology standard as specified in 40 Code of Federal Regula-
tions Part 63, Subpart UUU, is incorporated by reference as adopted

Part [CFR] 63, Subpart GGG, isincorporated by reference as amended
through April 2, 2002 (67 FR 15486) [September 21, 1998, is
incorporated by reference].

8113.650. Natural Gas Transmission and Storage Facilities (40 CFR
63, Subpart HHH).

The Natural Gas Transmission and Storage Facilities Maximum
Achievable Control Technology standard as specified in 40 Code
of Federal Regulations Part 63, Subpart HHH, is incorporated by
reference as amended through February 22, 2002 (67 FR 8202)
[adopted June 17, 1999, at 64 FedReg 32610].

§113.670. Group IV Polymers and Resins (40 CFR 63, Subpart J3J).
The Group 1V Polymers and Resins Maximum Achievable Control
Technology standard as specified in 40 Code of Federa Regulations

April 11, 2002 (67 FR 17762).

8113.790. Publicly [Publically] Owned Treatment Works (40 CFR
63, Subpart V\W).

The Publicly [Publiealty] Owned Treatment Works Maximum Achiev-
able Control Technology standard as specified in 40 Code of Federal
Regulations Part 63, Subpart VVV, is incorporated by reference as
amended through October 21, 2002 (67 FR 64742) [adopted October

26, 1999, at 64 FedReg 57572).

§113.810. FerroalloysProduction: Ferromanganeseand Slicoman-
ganese (40 CFR 63, Subpart XXX).

The Ferroaloys Production: Ferromanganese and Silicomanganese
Maximum Achievable Control Technology standard as specified in 40
Code of Federal Regulations Part 63, Subpart XXX, is incorporated
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by reference as amended through March 22, 2001 (66 FR 16007)

§113.1050. Boat Manufacturing (40 CFR 63, Subpart VV\W).

[adopted May 20, 1999, at 64 FedReg 27450].
§113.840. Municipal Solid Waste Landfills (40 CFR 63, Subpart
AAAA).

The Municipal Solid Waste Landfills Maximum Achievable Control
Technology standard as specified in 40 Code of Federal Regulations

The Boat Manufacturing Maximum Achievable Control Technology
standard as specified in 40 Code of Federal Regulations Part 63, Sub-
part VVVV, isincorporated by reference as amended through October
3, 2001 (66 FR 50504).

§113.1070. Rubber Tire Manufacturing (40 CFR 63, Subpart XXXX).

Part 63, Subpart AAAA, is incorporated by reference as adopted Jan-
uary 16, 2003 (68 FR 2227).

§113.860. Manufacturing of Nutritional Yeast (40 CFR 63, Subpart
CCCQ).

The Manufacturing of Nutritional Yeast Maximum Achievable Control
Technology standard as specified in 40 Code of Federal Regulations
Part 63, Subpart CCCC, is incorporated by reference as adopted May
21, 2001 (66 FR 27876).

§113.900. Solvent Extraction for Viegetable Oil Production (40 CFR
63, Subpart GGGG).

The Solvent Extraction for Vegetable Oil Production Maximum
Achievable Control Technology standard as specified in 40 Code
of Federa Regulations Part 63, Subpart GGGG, is incorporated by
reference as amended through April 5, 2002 (67 FR 16317).

§113.910. Wt-Formed Fiberglass Mat Production (40 CFR 63, Sub-
part HHHH).

The Wet-Formed Fiberglass Mat Production Maximum Achievable
Control Technology standard as specified in 40 Code of Federal
Regulations Part 63, Subpart HHHH, is incorporated by reference as
adopted April 11, 2002 (67 FR 17824).

§113.930. Paper and Other Web Coating (40 CFR 63, Subpart JJJJ).

The Paper and Other Web Coating M aximum A chievable Control Tech-
nology standard as specified in 40 Code of Federal Regulations Part 63,
Subpart J33J, isincorporated by reference as adopted December 4, 2002
(67 FR 72330).

8113.970. Surface Coating of Large Appliances (40 CFR 63, Subpart
NNNN).

The Surface Coating of Large Appliances Maximum Achievable Con-
trol Technology standard as specified in 40 Code of Federal Regula
tions Part 63, Subpart NNNN, is incorporated by reference as adopted
July 23, 2002 (67 FR 48254).

§113.1020. Surface Coating of Metal Coil (40 CFR 63, Subpart
S59).

The Surface Coating of Metal Coil Maximum Achievable Control
Technology standard as specified in 40 Code of Federal Regulations
Part 63, Subpart SSSS, is incorporated by reference as amended
through March 17, 2003 (68 FR 12590).

§113.1030. Leather Finishing Operations (40 CFR 63, Subpart
TTTT).

The Leather Finishing Operations Maximum Achievable Control Tech-
nology standard as specified in 40 Code of Federal Regulations Part
63, Subpart TTTT, is incorporated by reference as adopted February
27, 2002 (67 FR 9156).

§113.1040. Cellulose Products Manufacturing (40 CFR 63, Subpart
UUUVU).

The Cellulose Products M anufacturing Maximum Achievable Control
Technology standard as specified in 40 Code of Federa Regulations
Part 63, Subpart UUUU, isincorporated by reference as adopted June
11, 2002 (67 FR 40044).

The Rubber Tire Manufacturing Maximum Achievable Control Tech-
nology standard as specified in 40 Code of Federal Regulations Part
63, Subpart XXXX, isincorporated by reference as amended through
March 12, 2003 (68 FR 11745).

8113.1260. Friction Materials Manufacturing Facilities (40 CFR63,
Subpart QQQQQ).

The Friction Materials Manufacturing Facilities Maximum Achievable
Control Technology standard as specified in 40 Code of Federal
Regulations Part 63, Subpart QQQQQ, isincorporated by reference as
adopted October 18, 2002 (67 FR 64498).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 21, 2003.

TRD-200301876

Stephanie Bergeron

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 239-4712

¢ ¢ ¢

CHAPTER 116. CONTROL OF AIR
POLLUTION BY PERMITS FOR NEW
CONSTRUCTION OR MODIFICATION

The Texas Commission on Environmental Quality (TCEQ or
commission) proposes the repeal of §116.170; new §8116.120,
116.170, 116.172; and amendments to §8116.12, 116.114,
116.115, 116.143, 116.150, 116.313, 116.315, and 116.715. If
adopted, the new and amended sections would be submitted to
the United States Environmental Protection Agency as revisions
to the state implementation plan (SIP).

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

The commission is proposing rule amendments to ensure the
timely submission of updated and additional information used to
process NSR applications. The commission is proposing that ap-
plicants that do not supply requested and necessary information
for the processing of a permit application will have their applica-
tion voided. Applications resubmitted within six months would
not be subject to any further permit fees, but the applicant would
be required to go back through the public notice process in order
to make possible a public review of updated and current informa-
tion about the proposed facility.

The commission currently requires that persons issued an NSR
permit under Chapter 116 begin construction of the facility within
18 months of permit issuance or the permit will be voided. The
executive director may grant an additional one time 18-month
extension to this period. In the case of flexible permits, the time
period to begin construction is specified in the permit with one
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12-month extension available. In the large majority of cases,
these cumulative time periods are sufficient to resolve issues as-
sociated with starting construction. In some cases, particularly
when third party litigation is involved, a permit holder may not be
able to start construction within the extended time periods. The
commission is therefore proposing that an additional extension
be available. The commission is specifically proposing that the
first 18-month extension may be granted at the permit holder’s
request. Another extension of up to 18 months may be granted
by the executive director to resolve litigation that is not of the per-
mit holder’s origin. The commission also believes that economic
or other circumstances can arise which would affect the decision
to start construction and proposes that the executive director re-
tain discretion to grant a further extension for reasons, not spec-
ified in the rule, if the permit holder has demonstrated an intent
to build the project by spending at least 15% of the estimated
capital cost of the project. Any permit holder receiving a sec-
ond extension would be required to demonstrate that the project
continues to meet all the rules and regulations of the commis-
sion and the intent of the Texas Clean Air Act (TCAA), including
protection of the public’s health and physical property. Any ex-
tension of the time to begin construction of a project will subject
the permit holder to additional best available control technology
and offset review. Because the same conditions that would moti-
vate a new NSR permit holder to seek extensions can also apply
to holders of flexible permits, the commission proposes to apply
the extension periods and conditions in proposed §116.120 to
flexible permits as well. Flexible permits are used to authorize
changes and modification to existing facilities.

Emission reductions in the form of offsets are obtained prior to
the issuance of an NSR permit to counter the effect of new emis-
sions on air quality. In recent years, the commission has es-
tablished programs that create emission caps in Houston and
Dallas and use emission credits and allowances to maintain the
caps. Emission offsets are also considered in these programs
and must meet the same certification standards as emission
credits in order to achieve consistent protection of air quality. The
commission is therefore proposing that emission offsets be certi-
fied in the same way as emission credits in 30 TAC Chapter 101,
Subchapter H, Emissions Banking and Trading. The commission
proposes to retain in Chapter 116 certification of future offsets
internal to a facility. In many cases, these future internal offsets
are credited for the replacement of existing equipment that must
be kept in operation until the new, lower emitting equipment is
operational. This is in contrast to offsets used externally to a fa-
cility which must occur before it can be credited. Those portions
of §116.170 that concern the offset of emissions from rocket en-
gine firing and cleaning would be transferred to a new §116.172.

Emission offsets are reductions that are used to compensate
for an emission increase, usually from new construction, in the
same geographic area. Consequently, offsets are not permanent
reductions but will reappear in the future. In order to make mean-
ingful emission control plans for nonattainment and prevention of
significant deterioration areas, the commission needs timely and
accurate information on emission reductions that will be used as
offsets. The commission is proposing that emission reductions
not yet certified and banked as emission credits by the effective
date of these rules must be certified and banked by September
1, 2004, in order to be considered for offsets.

The commission requires adequate time to process permit re-
newals and, for workload management, needs to ensure that
those permits closest to expiration are received first. For these
reasons, the commission is also proposing that permit renewal

applications be submitted at least six months, but no earlier than
18 months, before the permit will expire. By establishing a date
for the earliest submission of a renewal application, the commis-
sion will also increase the possibility that renewal applications
are received under the most current fee tables.

SECTION BY SECTION DISCUSSION
Subchapter A: Definitions

The definition of "offset" in §116.12 would be amended to state
that an offset would have to be certified as an emission credit
under Chapter 101, Subchapter H, in order to qualify as a reduc-
tion. The commission is also proposing minor changes to ab-
breviations, rule citations, and acronyms to conform with Texas
Register formatting in the definitions.

Subchapter B: New Source Review Permits

The proposed amendments to §116.114, Application Review
Schedule, would provide for the voiding of an application for a
permit or permit amendment in the event of deficient information
supplied with the application. After two written notifications of
the deficiency, if an applicant fails to make a good faith effort
to provide the required information, the executive director will
void the application and notify the applicant. To pursue the
project, the applicant shall submit an entirely new application
with a new Form PI-1. The new application will be subject to
the state and federal rules and regulations in place at the time
of submittal. If a new application is submitted within six months
of the voidance of the original application, the application will be
exempt from the fee requirements under §116.140, Applicability.
However, the applicant must go through a new technical review
and republish public notice.

The commission proposes to amend 8§116.115, General and
Special Conditions, to remove language relating to the voiding
of permits and extensions of time to begin construction and
transfer this language to a new §116.120.

The new 8116.120, Voiding of Permits, addresses the voiding
of permits and contains language relocated from §116.115. The
relocated language would be amended to allow an additional ex-
tension of up to 18 months to begin construction of a project au-
thorized with an NSR permit. This extension would be available
in the case of a construction delay caused by litigation, not of the
permit holder’s origin, associated with the issuance of the permit.
The executive director may also issue an extension if the permit
holder has spent at least 15% of the estimated cost of construc-
tion on preparatory work and has demonstrated that emissions
from the facility are in compliance with commission rules and the
intent of the TCAA.

The proposed amendments to §116.143, Payment of Fees,
would state that the permit application fee must be received
before an application will be processed or before the start of
any time constraints required of the commission in application
processing. This amendment is intended to ensure the com-
mission receives fees needed to cover the expense in permit
review and processing. The commission retains the conditions
under which fees will or will not be returned to the applicant. If
no permit or amendment is issued or if the applicant withdraws
the application prior to permit issuance, then one-half of the fee
will be refunded. If it is determined that a permit application
will meet the requirements of a permit by rule, the applicant
is entitled to a refund of the fee difference. The commission
proposes to add a qualification for a standard permit or de
minimis classification under §116.119, De Minimis Facilities or
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Sources, to those conditions under which the applicant may
withdraw the permit application and receive a refund of the fee
difference.

The proposed amendment of §116.150, New Major Source or
Major Madification in Ozone Nonattainment Areas, would delete
subsection (c) because the time period specified for the appli-
cation of certain exemptions to nitrogen oxides reductions for
sources in the Houston-Galveston and Beaumont-Port Arthur
ozone nonattainment areas has expired.

The proposed new §116.170, Applicability of Emission Reduc-
tions as Offsets, would establish the requirements for the use of
emission reductions as offsets. Most existing reductions must be
certified as an emission credit under Chapter 101, Subchapter
H, Division 1 or 4. Some reductions that will be used internally
may still be certified under Chapter 116. The proposed section
would establish the conditions by which future reductions may be
used as offsets. The permit for the facility must contain special
conditions that specify the date the permit holder must submit
to the executive director appropriate and sufficient data that the
reduction has occurred. The reduction must be achieved prior
to the commencement of the permitted emissions for which the
offset is required. The reduction must meet the requirements of
Chapter 101, and the permit holder agrees to obtain additional
offsets if the executive director determines the reductions do not
satisfy the original offset requirements.

The proposed new §116.172, Emissions Offsets from Rocket En-
gine Firing and Cleaning, would contain the conditions under
which emissions from rocket engine firing or cleaning may be
offset by alternative or innovative means. These requirements
would be transferred to the new section from existing §116.170.
The language would be modified to state that information regard-
ing rocket engine offsets would be submitted to the executive di-
rector instead of the commission.

Subchapter D: Permit Renewals

The proposed amendment to §116.313, Renewal Application
Fees, would correct the commission’s address with the correct
zip code.

The proposed amendments to §116.315, Permit Renewal Sub-
mittal, would state that an application for permit renewal must
be submitted at least six months but no earlier than 18 months
prior to the permit expiration date. The commission intends to al-
low sufficient time for preparation and submission of renewals for
permit holders whose permit expires within six months of the po-
tential effective date of these proposed rules. Therefore, this pro-
vision would not become effective until February 1, 2004. With
executive director approval, applications may be submitted be-
fore or after these specified time periods.

Subchapter G: Flexible Permits

The proposed amendments to §116.715, General and Special
Conditions, would remove language concerning voiding of the
permit. The commission proposes to apply the same exten-
sion of construction conditions, as stated in the proposed new
8116.120, to flexible permits as would be applied to other NSR
permits.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, has determined that for the first five-year period the
proposed rules are in effect, there may be fiscal implications,

which are not anticipated to be significant, for certain units of
state and local government that own and operate equipment un-
der NSR permit authorizations. Units of state and local govern-
ment that do not own or operate equipment affected by NSR per-
mits would not be affected by the proposed rules. The commis-
sion anticipates the costs for those affected units of government
that have NSR permit applications voided by the commission will
face additional public notice costs between $700 and $4,000 due
to implementation of the proposed rules.

Units of government most likely to be affected by the proposed
rulemaking are municipally-owned electric generating units
(power plants) and landfills along with a small number of
university research facilities. The total number of sites with
existing NSR permits is approximately 8,000, some of which
are owned and operated by units of state and local government.
The commission currently processes approximately 1,200 new
NSR standard permits, 350 NSR permit amendments, and
100 NSR permit renewals annually, a small number of which
are submitted by units of state and local government. Of the
total number of applications processed, approximately 115 are
voided each year by the commission and sent back to the ap-
plicant for further processing. These proposed rules would not
require additional emission controls or new capital expenses,
and would not change existing permit application fee rates.

The proposed rules would require emission reductions to be
used as emission offsets, which is an emission reduction
that is used to compensate for emission increases from new
construction, be certified in the same manner that exists for
emission credits. Additionally, the proposed rules would require
existing emission credits to be certified and banked as offsets
by September 1, 2004, specify conditions under which permit
fees may be refunded, specify a time period for the submission
of permit renewal applications, and specify which fee schedule
will apply to permit renewals.

The proposed rules would also implement updated requirements
for applicants that have NSR permit applications voided by the
commission. The proposed rules would require the commission
to notify an applicant of the voidance and provide specific de-
tails concerning the application deficiencies. An applicant with a
voided NSR permit application would be required to submit a new
application and repeat the public notification process. The costs
for public notice vary significantly depending on the location of
the facility and its proximity to large metropolitan areas. Small
town/city newspapers generally charge much less for publication
of a public notice. The commission estimates a large city news-
paper would charge approximately $3,000 for the display notice
and approximately $450 for the legal notice. A smaller city news-
paper would charge approximately $210 for the display notice
and $20 for the legal notice. The cost for alternative language
publication, if needed, is estimated to be $150. The cost for signs
at affected facilities would cost approximately $300. The total
costs for public notice associated with an NSR permit applica-
tion, renewal, or amendment would range from $700 to $4,000,
assuming alternative language notice is also required.

This proposal would waive application fees for applicants who
have had applications voided and who reapply within six months.
If they do not reapply during that period, the commission would
require the submission of the full application fee. The fee is .3%
of the estimated capital cost of the project starting with the min-
imum fee of $900 and a statutory maximum of $75,000.

Persons who have been issued an NSR permit currently have 18
months to begin construction of the project. A one time 18-month

PROPOSED RULES April 4, 2003 28 TexReg 2905



extension is available to the holder on request. The commis-
sion is proposing that another extension of up to 18 months be
made available for permit holders whose project has been de-
layed through litigation. The commission would also consider
other circumstances for an extension if the permit holder meets
certain conditions. Additionally, the permit holder would have
to spend 15% of the cost of the project in preparation for con-
struction. The median range of cost for NSR projects is $8 to $9
million. Fifteen percent of these figures is $1.2 million and $1.35
million, respectively.

PUBLIC BENEFITS AND COSTS

Mr. Davis has also determined that for each year of the first five
years the proposed rules are in effect, the public benefit antic-
ipated from enforcement of and compliance with the proposed
rules will be more consistent application of emission credits and
offsets, and more timely NSR application submissions and re-
ceipt of application fees.

The total number of sites with existing NSR permits is ap-
proximately 8,000, the majority of which are large industrial
businesses. The commission currently processes approxi-
mately 1,200 new NSR permits, 350 NSR permit amendments,
and 100 NSR permit renewals annually, the majority of which
are submitted by industry. Of the total number of applications
processed, approximately 115 are voided by the commission
and sent back to the applicant for further processing. These
proposed rules would not require additional emission controls
or new capital expenses, and would not change existing permit
application fee rates.

The proposed rules would require that emission reductions used
as emission offsets be certified in the same manner that exists for
emission credits. Additionally, the proposed rules would require
existing emission reductions to be certified and banked as offsets
by September 1, 2004, specify conditions under which permit
fees may be refunded, specify a time period for the submission
of permit renewal applications, and specify which fee schedule
will apply to permit renewals.

The proposed rules would also implement updated requirements
for applicants that have NSR permit applications voided by the
commission. The proposed rules would require the commission
to notify an applicant of the voidance and provide specific de-
tails concerning the application deficiencies. An applicant with
a voided NSR permit application would be required to submit a
new application and repeat the public notification process. The
costs for public notice vary significantly depending on the loca-
tion of the facility and its proximity to large metropolitan areas.
The commission estimates the total cost for public notice will
range from $700 to $4,000 per NSR application.

This proposal would waive application fees for applicants who
have had applications voided and who reapply within six months.
If they do not reapply during that period, the commission would
require the submission of the full application fee. The fee is .3%
of the estimated capital cost of the project starting with the min-
imum fee of $900 up to the statutory maximum of $75,000.

Persons who have been issued an NSR permit currently have 18
months to begin construction of the project. A one time 18-month
extension is available to the holder on request. The commis-
sion is proposing that another extension of up to 18 months be
made available for permit holders whose project has been de-
layed through litigation. The commission would also consider
other circumstances for an extension if the permit holder has
spent 15% of the cost of the project. The median range of cost

for NSR projects is $8 to $9 million. Fifteen percent of these fig-
ures is $1.2 million and $1.35 million, respectively.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

There may be adverse fiscal implications, which are not antic-
ipated to be significant, for small and micro-businesses due to
implementation of the proposed rules, which are intended to
make procedural changes to NSR permit application require-
ments. The commission anticipates there will be additional fis-
cal implications for only those small and micro-businesses with a
voided NSR permit application that would be required to submit
a new application and repeat the public notification process.

The total number of sites with existing NSR permits is approx-
imately 8,000, a small number of which may be small or mi-
cro-businesses. The commission currently processes approxi-
mately 1,200 new NSR permits, 350 NSR permit amendments,
and 100 NSR permit renewals annually, a small number of which
may be submitted by small or micro-businesses that would be af-
fected by the proposed rules. Of the total number of applications
processed, approximately 115 are voided by the commission and
sent back to the applicant for further processing.

This rulemaking would require the commission to notify an appli-
cant of the voidance and provide specific details concerning the
application deficiencies. An applicant with a voided NSR per-
mit application would be required to submit a new application
and repeat the public notification process. The costs for public
notice vary significantly depending on the location of the facility
and its proximity to large metropolitan areas. The commission
estimates the total cost for public notice will range from $700 to
$4,000 per NSR application.

This proposal would waive application fees for applicants who
have had applications voided and who reapply within six months.
If they do not reapply during that period, the commission would
require the submission of the full application fee. The fee is .3%
of the estimated capital cost of the project starting with the min-
imum fee of $900 and the statutory maximum of $75,000.

The following is an analysis of the potential additional costs per
employee for small or micro-businesses affected by the proposed
rules. Small and micro-businesses are defined as having fewer
than 100 or 20 employees, respectively. A small business which
has to go through the public notification process due to a voided
NSR permit application would pay an average of between ap-
proximately $700 to $4,000 per notice or $7.00 to $40 per em-
ployee, while a micro-business would have to pay an average of
between $35 to $200 per employee to comply with the proposed
rules. Small businesses that do not reapply for a voided permit
within six months would be required to pay application fees. This
cost would vary according to the size of the project, and would
cause an increase in the cost per employee.

Small businesses would also be eligible to apply for the additional
extension of time to begin construction and would be subject to
the same requirement to spend 15% of the cost of the project
in preparation. Small businesses are typically under the median
cost of an NSR project and would be required to spend propor-
tionately less to qualify for the second extension.

LOCAL EMPLOYMENT IMPACT STATEMENT

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the first five years that the
proposed rules are in effect.
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DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rules do not meet the def-
inition of a "major environmental rule." Major environmental rule
means a rule, the specific intent of which is to protect the envi-
ronment or reduce risks to human health from environmental ex-
posure, and that may adversely affect in a material way the econ-
omy, a sector of the economy, productivity, competition, jobs, the
environment, or the public health and safety of the state or a sec-
tor of the state. The proposed rules would require that emission
reductions used as emission offsets be certified in a manner con-
sistent with other TCEQ regulations, establish a deadline for the
certification of existing reductions as emission offsets, establish
procedures for voiding permit applications, establish conditions
under which permit fees may be refunded, specify a time period
for the submission of permit renewal applications, and specify
which fee schedule will apply to permit renewals. These pro-
posed rules would not require additional emission controls or
new capital expenses. Applicants who have their applications
voided would be required to submit a new application and re-
peat the public natification process. Depending on location, this
notification can cost from $700 to $4,000. This expense would
only be incurred following a lack of action from the applicant after
being notified of deficiencies in its application.

In addition, Texas Government Code, §2001.0225, only applies
to a major environmental rule, the result of which is to: 1) ex-
ceed a standard set by federal law, unless the rule is specifi-
cally required by state law; 2) exceed an express requirement of
state law, unless the rule is specifically required by federal law;
3) exceed a requirement of a delegation agreement or contract
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or 4)
adopt a rule solely under the general powers of the agency in-
stead of under a specific state law. The proposed rules in Chap-
ter 116 are not subject to the regulatory analysis provisions of
§2001.0225(b), because the proposed rules do not meet any of
the statute’s four applicability requirements. The commission in-
vites public comment regarding the draft regulatory impact anal-
ysis determination.

TAKINGS IMPACT ASSESSMENT

The commission completed a takings impact assessment for the
proposed rules. Promulgation and enforcement of the rules will
not burden private real property. The proposed rules will not
affect private property in a manner which restricts or limits an
owner’s right to the property that would otherwise exist in the ab-
sence of a governmental action. Therefore, the proposed rules
do not constitute a taking under Texas Government Code, Chap-
ter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed the proposed rulemaking and found
that the proposal is a rulemaking identified in Coastal Coordi-
nation Act Implementation Rules, 31 TAC §505.11, and there-
fore, will require that applicable goals and policies of the Texas
Coastal Management Program (CMP) be considered during the
rulemaking process.

The commission’s preliminary consistency determination for the
proposed rules in accordance with 31 TAC §505.22 found that
the proposed rulemaking is consistent with the applicable CMP

goal to protect and preserve the quality and values of coastal nat-
ural resource areas (31 TAC §501.12(1)), and the policy which
requires that the commission protect air quality in coastal areas
(31 TAC 8501.14(q)). The proposed rules would require emis-
sion reductions used as emission offsets be certified in a man-
ner consistent with other TCEQ regulations, establish a deadline
for the certification of existing reductions as emission offsets, es-
tablish procedures for voiding permit applications, establish con-
ditions under which permit fees may be refunded, specify a time
period for the submission of permit renewal applications, and
specify which fee schedule will apply to permit renewals. No new
emissions would be authorized if these proposals are adopted.
Therefore, the rulemaking is consistent with the CMP. The com-
mission invites public comment regarding the consistency of the
proposed rules with the CMP.

EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING
PERMITS PROGRAM

New source review is an applicable requirement under 30 TAC
Chapter 122, Federal Operating Permits. These amendments
affect the issuance, renewal, or extension of a new source re-
view permit. Because they do not address permit content, the
amendments do not require changes to Federal Operating Per-
mits.

ANNOUNCEMENT OF HEARING

The commission will hold a public hearing on this proposal in
Austin on April 24, 2003 at 10:00 a.m. in Building F, Room 3202,
at the commission’s central office located at 12100 Park 35 Cir-
cle. The hearing is structured for the receipt of oral or written
comments by interested persons. Individuals may present oral
statements when called upon in order of registration. Open dis-
cussion will not be permitted during the hearing; however, com-
mission staff members will be available to discuss the proposal
30 minutes before the hearing and will answer questions before
and after the hearing.

Persons with disabilities who have special communication or
other accommodation needs who are planning to attend the
hearing should contact the Office of Environmental Policy,
Analysis, and Assessment at (512) 239-4900. Requests should
be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Comments may be submitted to Joyce Spencer, Office of
Environmental Policy, Analysis, and Assessment, Texas Com-
mission on Environmental Quality, MC 205, P.O. Box 13087,
Austin, Texas 78711-3087, or faxed to (512) 239-4808. All com-
ments should reference Rule Log Number 2003-003-116-Al.
Comments must be received by 5:00 p.m., May 5, 2003. Copies
of the proposed rules can be obtained from the commission’s
website at http://www.tceq.state.tx.us/oprd. For further infor-
mation, please contact Clifton Wise, Policy and Regulations
Division, at (512) 239-2263.

SUBCHAPTER A. DEFINITIONS
30 TAC 8116.12
STATUTORY AUTHORITY

The amendment is proposed under Texas Water Code (TWC),
§5.103, concerning Rules, and 8§5.105, concerning General
Policy, which authorize the commission to adopt rules neces-
sary to carry out its powers and duties under the TWC; and
under TCAA, 8382.017, concerning Rules, which authorizes
the commission to adopt rules consistent with the policy and
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purposes of the TCAA. The amendments are also proposed
under TCAA, §382.002, concerning Policy and Purpose, which
establishes the commission’s purpose to safeguard the state’s
air resources, consistent with the protection of public health,
general welfare, and physical property; 8382.011, concerning
General Powers and Duties, which authorizes the commission to
control the quality of the state’s air; §382.012, concerning State
Air Control Plan, which authorizes the commission to develop a
general, comprehensive plan for control of the state’s air; and
§382.016, concerning Monitoring Requirements, Examination
of Records, which authorizes the commission to prescribe
reasonable requirements for the measuring and monitoring
of emissions of air contaminants. The amendment is also
proposed under 42 United States Code (USC), §7410(a)(2)(A),
which requires SIPs to include enforceable emission limitations
and other control measures or techniques, including economic
incentives such as fees, marketable permits, and auction of
emission rights.

The proposed amendment implements TWC, 85.103 and
§5.105; and TCAA, §8382.002, 382.011, 382.012, and 382.016.

§116.12. Nonattainment Review Definitions.

Unless specificaly defined in the TCAA [Texas Clean Air Act
(TCAA)] or intherules of the commission, the terms used by the com-
mission have the meanings commonly ascribed to them in the field of
air pollution control. The termsin this section are applicable to permit
review for mgjor source construction and major source modification
in nonattainment areas. In addition to the terms which are defined
by the TCAA, and in §101.1 of this title (relating to Definitions), the
following words and terms, when used in §116.150 and §116.151 of
thistitle (relating to Nonattainment Review), shall have the following
meanings, unless the context clearly indicates otherwise.

(1) - (6) (Nochange)
(7) Contemporaneous period--As follows.

(A) For major sources with the potential to emit 250
tonsper year (tpy) [tpy] or more of anonattainment pollutant, the period
between:

() - (ii) (No change)
(B) - (C) (No change.)

(8) De minimis threshold test (netting)--A method of de-
termining if a proposed emission increase will trigger nonattainment
review. The summation of the proposed increase with all other cred-
itable source emission increases and decreases during the contempora-
neous period is compared to the MAJOR MODIFICATION column of
Table | (in tons per year [tpy]) for that specific nonattainment area. If
the major modification level is exceeded, then nonattainment review is
required.

(9) Lowest achievable emission rate--For any emitting fa-
cility, that rate of emissions of a contaminant which does not exceed
the amount allowabl e under applicable New Source Performance Stan-
dards promulgated by the EPA [United States Environmental Protec-
tion Agency] under the FCAA [Federa Clean Air Act], §111, and
which reflects the following:

(A) - (B) (No change)

(10) Major facility/stationary source--Any facility/station-
ary source which emits, or has the potential to emit, the amount speci-
fied in the MAJOR SOURCE column of Table| of this section or more
of any air contaminant (including vol atile organic compounds (VOCs))
for which aNational Ambient Air Quality Standard (NAAQS) has been
issued. Any physical change that would occur at astationary source not

qualifying as amajor stationary sourcein Table | of this section, if the
change would constitute a major stationary source by itself. A major
stationary source that is major for VOCs [volatile organic compounds]
or nitrogen oxides shall be considered major for ozone. The fugitive
emissions of a stationary source shall not be included in determining
for any of the purposes of this definition whether it isamajor station-
ary source, unless the source belongs to one of the categories of sta-
tionary sources listed in [Title] 40 Code of Federal Regulations[, Part]
§51.165(a)(1)(iv)(C).

(11) Major modification--As follows.

(A) Any physical change in, or change in the method
of operation of afacility/stationary source that causes a significant net
ent Air Quality Standard (NAAQS) [an NAAQS] has been issued. At
a facility/stationary source that is not major prior to the incresse, the
increase by itself must equal or exceed that specified in the MAJOR
SOURCE column of Table| of this section. At an existing major facil-
ity/stationary source, the increase must equal or exceed that specified
in the MAJOR MODIFICATION column of Tablel.

Figure: 30 TAC §116.12(11)(A)

(B) (Nochange)
(12) (No change.)

(13) Net emissions increase--The amount by which the
sum of the following exceeds zero: the total increase in actual
emissions from a particular physical change or change in the method
of operation at a stationary source, plus any sourcewide creditable
contemporaneous emi ssion increases, minus any sourcewide creditable
contemporaneous emission decreases.

(A) - (D) (No change)

(E) Atmajor sourceswith the potential to emit 250 tons
per year [tpy] or more of a nonattainment pollutant:

(i) - (i) (Nochange)

(F) For al major sources of nitrogen oxides (NO)
[NQ] in ozone nonattainment areas, increases and decreases of NO,
are creditable only if they resulted from authorizations or applications
received on or after November 15, 1992.

(14) Offset ratio--For the purpose of satisfying the emis-
sions offset reduction requirements of the FCAA, 8173(8)(1)(A), the
emissions offset ratio istheratio of total actual reductions of emissions
tototal allowableemissionsincreasesof such pollutants. The minimum
offset ratiosareincluded in Table| of thissection under the definition of
major modification. In order forareductiontoqualify asanoffset,itmust
becertified asan emission credit under Chapter 101, Subchapter H, Divi-
sionlor4of thistitle(relating to Emission Credit Banking or Trading; or
DiscreteEmissionCredit Bankingand Trading), exceptasprovidedforin
§116.170(b) of thistitle(rel atingtoApplicability of EmissionReductions
asOffsets). Thereduction must not havebeenrelied onintheissuanceof a
previousnonattainment or prevention of significant deterioration permit
[to be considered creditable, offsets must be enforceable, permanent,
quantifiable through a replicable methodology, real, and surplus. The
reduction must be surplus at the time it was created as well as when it
isused. The reduction must have occurred after January 1, 1990, and
have been reported or represented in the 1990 or asubsequent emissions
inventory. The reduction must not have been relied on in the issuance
of a previous nonattainment or prevention of significant deterioration
permit].

(15) Potential to emit--The maximum capacity of a facil-
ity/stationary source to emit a pollutant under its physical and opera-
tional design. Any physical or enforceable operational limitation onthe
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capacity of the facility/stationary source to emit a pollutant, including
air pollution control equipment and restrictions on hours of operation
or on the type or amount of material combusted, stored, or processed,
shall be treated as part of its design only if the limitation or the effect
it would have on emissions is federally enforceable. Secondary emis-
sions, asdefinedin 40 Code of Federal Regulations §851.165(a)(1)(viii),
do not count in determining the potential to emit for [of] a stationary
source.

(16) - (17) (No change)

(18) Stationary source--Any building, structure, facility, or
installation which emits or may emit any air pollutant subject to regu-
lation under the FCAA [Federal Clean Air Act].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 21, 2003.

TRD-200301868

Stephanie Bergeron

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 239-5017

¢ ¢ ¢

SUBCHAPTER B. NEW SOURCE REVIEW
PERMITS

DIVISION 1. PERMIT APPLICATION

30 TAC 88116.114, 116.115, 116.120

STATUTORY AUTHORITY

The new and amended sections are proposed under TWC,
§5.103, concerning Rules, and §5.105, concerning General
Policy, which authorize the commission to adopt rules necessary
to carry out its powers and duties under the TWC; and under
TCAA, 8382.017, concerning Rules, which authorizes the com-
mission to adopt rules consistent with the policy and purposes
of the TCAA. The new and amended sections are also proposed
under TCAA, 8382.002, concerning Policy and Purpose, which
establishes the commission’s purpose to safeguard the state’s
air resources, consistent with the protection of public health,
general welfare, and physical property; §382.011, concerning
General Powers and Duties, which authorizes the commission
to control the quality of the state’s air; §382.012, concerning
State Air Control Plan, which authorizes the commission to
develop a general, comprehensive plan for control of the
state’s air; 8382.016, concerning Monitoring Requirements,
Examination of Records, which authorizes the commission to
prescribe reasonable requirements for the measuring and mon-
itoring of emissions of air contaminants; §382.051, concerning
Permitting Authority of Commission Rules, which authorizes the
commission to issue permits for the construction of a new facility
or modification of an existing facility; 8382.0513, concerning
Permit Conditions, which authorizes the commission to establish
and enforce permit conditions; §382.0515, concerning Appli-
cation for Permit, which authorizes the commission to require
a permit application with plans and specifications necessary
for the commission to determine if the facility will comply with
applicable state and federal regulations and the intent of the
TCAA; §382.0517, concerning Determination of Administrative

Completion of Application, which authorizes the commission to
determine when an application is administratively complete; and
§382.0518, concerning Preconstruction Permit, which requires
persons planning the construction or modification of a facility to
obtain a permit from the commission.

The proposed new and amended sections implement TWC,
§5.103 and 85.105; and TCAA, §8382.002, 382.011, 382.012,
382.016, 382.051, 382.0513, 382.0515, 382.0517, and
382.0518.

§116.114. Application Review Schedule.
(@ (No change)
(b) Voiding of deficient application.
(1) (Nochange.)

(2) If an applicant fails to make such good faith effort, the
executive director shall void the application and notify the applicant of
thevoidanceandtheremaining deficienciesinthevoided application. If
anew [the] application is submitted [resubmitted] within six months of
the voidance, it shall meettherequirementsof §116.111 of thistitle(re-
latingtoGeneral Application) butwill be exempt from the requirements
of 8116.140 of thistitle (relating to Applicability).

() (No change)

§116.115. General and Special Conditions.
(@ (No change)

(b) Generd conditions. Holders of permits, special permits,
standard permits, and special exemptions shall comply with the fol-
lowing:

(1) (No change.)

(2) thefollowing generd conditionsif the permit or amend-
ment is issued or amended on or after August 16, 1994, regardless of
whether they are specifically stated within the permit document.

[(A) Voiding of permit. A permit or permit amendment
under this chapter is automatically void if the permit holder does one
of the following:]

[(i) fails to begin construction within 18 months

of date of issuance. The executive director may grant a one-time
18-month extension to the date to begin construction;]

[(ii) discontinues construction for more than 18 con-
secutive months prior to completion; or]

[(iii) failsto complete construction within areason-
able time]

(A) [(B)] Report of construction progress. The permit
holder shall report start of construction, construction interruptions ex-
ceeding 45 days, and completion of construction. The report shall be
given to the appropriate regional office of the commission not later than
15 working days after occurrence of the event.

(B) [(C)] Start-up notification.

(i) The permit holder shall notify the appropriate air
program regional office of the commission prior to the commencement
of operations of the facilities authorized by the permit. The notifica-
tion must be made in such a manner as to allow arepresentative of the
commission to be present at the commencement of operations.

(i) The permit holder shall provide a separate noti-
fication for the commencement of operations for each unit of phased
construction, which may involve a series of units commencing opera-
tions at different times.
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(iii) Prior to operation of the facilities authorized by
the permit, the permit holder shall identify to the Office of Permitting,
Remediation, and Registration the source or sources of allowances to
be utilized for compliance with Chapter 101, Subchapter H, Division 3
of thistitle (relating to Mass Emissions Cap and Trade Program).

(C©) [(D)] sampling requirements.

(i) If sampling is required, the permit holder shall
contact the commission’ s Office of Compliance and Enforcement prior
to sampling to obtain the proper data forms and procedures.

(i)  All sampling and testing procedures must be ap-
proved by the executive director and coordinated with the regional rep-
resentatives of the commission.

(iii) The permit holder is also responsible for pro-
viding sampling facilities and conducting the sampling operations or
contracting with an independent sampling consultant.

(D) [(E)] Equivdency of methods. The permit holder
must demonstrate or otherwise justify the equivalency of emission con-
trol methods, sampling or other emission testing methods, and moni-
toring methods proposed as aternatives to methods indicated in the
conditions of the permit. Alternative methods shall be applied for in
writing and must be reviewed and approved by the executive director
prior to their usein fulfilling any reguirements of the permit.

(E) [(P)] Recordkeeping. The permit holder shall:

(i) maintain acopy of the permit along with records
containing the information and data sufficient to demonstrate compli-
ancewith the permit, including production records and operating hours;

(if) keep al required records in afile at the facility
site. If, however, thefacility site normally operates unattended, records
must be maintained at an office within Texas having day-to-day oper-
ational control of the facility site;

(iii) maketherecords available at the request of per-
sonnel from the commission or any loca air pollution control agency
having jurisdiction over the site. Upon request, the commission shall
make any such records of compliance availableto the publicin atimely
manner;

(iv) comply with any additional recordkeeping re-
quirements specified in special conditions attached to the permit;

(v) retaininformationinthefilefor at least two years
following the date that the information or data is obtained; and

(vi) for persons certifying and registering a feder-
ally-enforceable emission limitation in accordance with §116.611 of
thistitle (relating to Registration To Use a Standard Permit), retain all
records demonstrating compliance for at least five years.

(F) [(©)] Maximum allowable emission rates. Thetotal
emissions of air contaminants from any of the sources of emissions
must not exceed the values stated on the table attached to the permit
entitled "Emission Sources--Maximum Allowable Emission Rates."

(G) [(H)] Maintenance of emission control. The per-
mitted facilities shall not be operated unless all air pollution emission
capture and abatement equipment is maintained in good working order
and operating properly during normal facility operations. The permit
holder shall provide notification for emissions events and maintenance
in accordance with §§101.201, 101.211, and 101.221 of thistitle (relat-
ing to Emissions Event Reporting and Recordkeeping Requirements,
Scheduled Maintenance, Startup [Start-up], and Shutdown Reporting
and Recordkeeping Requirements; and Operational Requirements).

(H) [(H] Compliance with rules.

(i) Acceptance of a permit by an applicant consti-
tutes an acknowledgment and agreement that the permit holder will
comply with all rules, regulations, and orders of the commission is-
sued in conformity with the TCAA and the conditions precedent to the
granting of the permit.

(if) If more than one state or federal rule or regula-
tion or permit condition are applicable, the most stringent limit or con-
dition shall govern and be the standard by which compliance shall be
demonstrated.

(iii)  Acceptance includes consent to the entrance of
commission employees and agents into the permitted premises at rea-
sonable times to investigate conditions relating to the emission or con-
centration of air contaminants, including compliance with the permit.

() (No change.)
§116.120. \oidingof Permits.

A permit or permit amendment under this chapter is void if the permit
holder doesoneof thefollowing:

(1) failstobeginconstructionwithin 18 months, or atimepe-
riodspecifiedinthepermit, of dateof issuance. Attherequest of thepermit
holder, the executive director may grant an 18-month extension to begin
construction. Permitsissuedtohol derswhohavereceived extensionswill
besubjecttofurther best availablecontrol technol ogy review andreeval u-
ationof nettingor offsetsasapplicable. Anadditional extensionof upto18
monthsmay begranted by theexecutivedirector if;

(A) thepermit holder becomesinvolved in litigation not
of thepermit holder’ sinitiation regarding theissuanceof the permit, and
demonstrates that emissionsfrom thefacility will comply with all rules
and regul ationsof thecommissionand theintent of the TCAA, including
protectionof thepublic’ shealthand physical property; or

(B) thepermit holder hasspent 15% of theestimated cap-
ital cost of the project on preparation for construction, and demonstrates
that emissionsfromthefacility will comply withall rulesandregul ations
of thecommissionandtheintent of theTCAA, including protectionof the
public’ shealthand physical property.

(2) discontinues construction for more than 18 consecutive
monthsprior to completion; or

(3) failstocompleteconstructionwithinareasonabletime.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 21, 2003.

TRD-200301869

Stephanie Bergeron

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 239-5017

¢ ¢ ¢

DIVISION 4. PERMIT FEES
30 TAC 8116.143
STATUTORY AUTHORITY

The amendment is proposed under TWC, §85.103, concerning
Rules, and 85.105, concerning General Policy, which authorize
the commission to adopt rules necessary to carry out its
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powers and duties under the TWC; and under TCAA, §382.017,
concerning Rules, which authorizes the commission to adopt
rules consistent with the policy and purposes of the TCAA.
The amendment is also proposed under TCAA, §382.002,
concerning Policy and Purpose, which establishes the com-
mission’s purpose to safeguard the state’s air resources,
consistent with the protection of public health, general welfare,
and physical property; §382.011, concerning General Powers
and Duties, which authorizes the commission to control the
quality of the state’s air; §382.012, concerning State Air Control
Plan, which authorizes the commission to develop a general,
comprehensive plan for control of the state’s air; §382.016,
concerning Monitoring Requirements, Examination of Records,
which authorizes the commission to prescribe reasonable
requirements for the measuring and monitoring of emissions of
air contaminants; §382.051, concerning Permitting Authority of
Commission Rules, which authorizes the commission to issue
permits for the construction of a new facility or modification of
an existing facility; 8382.0513, concerning Permit Conditions,
which authorizes the commission to establish and enforce per-
mit conditions; 8§382.0515, concerning Application for Permit,
which authorizes the commission to require a permit application
with plans and specifications necessary for the commission to
determine if the facility will comply with applicable state and
federal regulations and the intent of the TCAA; §382.0517,
concerning Determination of Administrative Completion of Appli-
cation, which authorizes the commission to determine when an
application is administratively complete; §382.0518, concerning
Preconstruction Permit, which requires persons planning the
construction or modification of a facility to obtain a permit from
the commission; and §382.061, concerning Application, Permit,
and Inspection Fees, which requires the commission to adopt,
charge, and collect fees for each application for a permit or
renewal of a permit.

The proposed amendment implements TWC, 85.103 and
§5.105; and TCAA, §8382.002, 382.011, 382.012, 382.016,
382.051, 382.0513, 382.0515, 382.0517, 382.0518, and
382.061.

§116.143. Payment of Fees.

All permit fees will be remitted in the form of a check, certified check,
electronic funds transfer, or money order made payable to the Texas
Commission on Environmental Quality (TCEQ) or TCEQ and deliv-
ered with the application for permit or anendment to the TCEQ, P.O.
Box 13088, MC 214, Austin, Texas 78711-3088 [78711-3087]. Fees
must be paid at thetimean application for apermit or amendment issub-
mitted. Applicationswill not be considered for review nor will any time
constraintsrequired of TCEQfor application processing beginuntil afee
isreceived [Required fees must be received before the agency will be-
gin examination of the application].
(1) (Nochange)

(2) Return of fees. [Fees must be paid at the time an appli-
cation for a permit or amendment is submitted. If no permit or amend-
ment is issued by the agency or if the applicant withdraws the appli-
cation prior to issuance of the permit or amendment, one-half of the
fee will be refunded except that the entire fee will be refunded for any
such application for which an exemption under Chapter 106 of thistitle
(relating to Exemptions from Permitting) is allowed.] No feeswill be
refunded after a deficient application has been voided or after a permit
or amendment has been issued by the agency. Feeswill bereturnedun-
der thefollowing conditions.

(A) If nopermit or amendment isissued by theagency or
if theappli cantwithdrawstheapplicationprior toi ssuanceof thepermitor
amendment, one-half of thefeewill berefunded.

(B) Thefeedifferencewill berefundedif apermit appli-
cationiswithdrawn becausetheproposed construction or modificationis
determined tomeet therequirementsof:

(i) astandardpermitissued under Subchapter Fof this
chapter (relatingto Standard Permits);

(i) apermitby ruleunder Chapter 106 of thistitle(re-
latingto Permitsby Rule); or

(iii) theconditionsof §116.1190f thistitle(relatingto
DeMinimisFacilitiesor Sources).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 21, 2003.

TRD-200301870

Stephanie Bergeron

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 239-5017

¢ ¢ ¢

DIVISION 5. NONATTAINMENT REVIEW
30 TAC 8116.150
STATUTORY AUTHORITY

The amendment is proposed under TWC, 85.103, concerning
Rules, and 85.105, concerning General Policy, which authorize
the commission to adopt rules necessary to carry out its
powers and duties under the TWC; and under TCAA, §382.017,
concerning Rules, which authorizes the commission to adopt
rules consistent with the policy and purposes of the TCAA.
The amendment is also proposed under TCAA, §382.002,
concerning Policy and Purpose, which establishes the com-
mission’s purpose to safeguard the state’s air resources,
consistent with the protection of public health, general welfare,
and physical property; §382.011, concerning General Powers
and Duties, which authorizes the commission to control the
quality of the state’s air; §382.012, concerning State Air Control
Plan, which authorizes the commission to develop a general,
comprehensive plan for control of the state’s air; §382.016,
concerning Monitoring Requirements, Examination of Records,
which authorizes the commission to prescribe reasonable
requirements for the measuring and monitoring of emissions of
air contaminants; 8382.051, concerning Permitting Authority of
Commission Rules, which authorizes the commission to issue
permits for the construction of a new facility or modification of
an existing facility; 8382.0513, concerning Permit Conditions,
which authorizes the commission to establish and enforce per-
mit conditions; §382.0515, concerning Application for Permit,
which authorizes the commission to require a permit application
with plans and specifications necessary for the commission to
determine if the facility will comply with applicable state and
federal regulations and the intent of the TCAA; 8§382.0517,
concerning Determination of Administrative Completion of Ap-
plication, which authorizes the commission to determine when
an application is administratively complete; and §382.0518,
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concerning Preconstruction Permit, which requires persons
planning the construction or modification of a facility to obtain
a permit from the commission.

The proposed amendment implements TWC, 8§5.103 and
85.105; and TCAA, 88382.002, 382.011, 382.012, 382.016,
382.051, 382.0513, 382.0515, 382.0517, 382.0518, and
382.061.

§116.150. New Major Sourceor Major Modificationin Ozone Nonat-
tainment Areas.

(@ - (b) (No change.)

[(c) For sources located in the Houston/Galveston (HGA)
0zone nonattainment area (Brazoria, Chambers, Fort Bend, Galveston,
Harris, Liberty, Montgomery, and Waller Counties) or the Beau-
mont/Port Arthur (BPA) ozone nonattainment area (Hardin, Jefferson,
and Orange counties); the following shall apply to NO emissions]

[(1) For permit applicationsin review after April 12, 1995,
and declared administratively complete on or before December 31,
1997:]

[(A) Subsection (a)(1), (2), and (4) of thissection do not
apply]

[(B) The requirements of subsection (a)(3) of this sec-
tion apply and shall be made apart of the source’s permit. However, the

i shall be held in abeyance for a period ending no sooner

than January 1, 1998. The Commission may on or after January 1,
1998; and after making the determinations described in paragraph (2)
of this subsection, require the source to implement the permit require-
mentsimposed pursuant to the requirements of subsection (a)(3) of this
section. Hf the Commission requires implementation, the source shall
obtain the NO, offsets as specified in subsection (a)(3) of this section
no later than January 1, 2000.]

[(C) Documentation of proposed increasesof NO, equal
to or greater than 40 tons per year, as well as documentation of netting
caleulations for these increases; shall be submitted.]

[(D) A source otherwise subject to the requirements of
subsection (a)(1) - (4) of this section may, at its option, comply with
any of those requirements.]

The commission has reviewed the results of the Ur-
ban Airshed Model for the HGA and BPA ozone nonattainment areas,
using data from the Coastal Oxidant Assessment for Southeast Texas
study, in accordance with the United States Environmental Protection
Agency document “Guideline for Determining the Applicability of Ni-
trogen Oxides Requirements under Section 182(f)" (December 1993).
The commission has determined that additional NO, reductions in the
HGA and BPA nonattainment areas will contribute to attainment of the
National Ambient Air Quality Standards for ozone. The commission
will notify sources which have permit requirements in abeyance pur-
suant to paragraph (1)(B) of this subsection; that the period of abeyance
has ended: The source shall obtain the NO, offsets as specified in sub-
section (a)(3) of this section no later than January 1, 2000.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 21, 2003.
TRD-200301871

Stephanie Bergeron

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 239-5017

¢ ¢ ¢

DIVISION 7. EMISSION REDUCTIONS:
OFFSETS
30 TAC §116.170

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Commission on Environmental Quality or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

STATUTORY AUTHORITY

The repeal is proposed under TWC, 8§5.103, concerning Rules,
and 85.105, concerning General Policy, which authorize the
commission to adopt rules necessary to carry out its powers
and duties under the TWC; and under TCAA, §382.017, con-
cerning Rules, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA. The repeal
is also proposed under TCAA, 8382.002, concerning Policy and
Purpose, which establishes the commission’s purpose to safe-
guard the state’s air resources, consistent with the protection of
public health, general welfare, and physical property; §382.011,
concerning General Powers and Duties, which authorizes
the commission to control the quality of the state’s air; and
8382.012, concerning State Air Control Plan, which authorizes
the commission to develop a general, comprehensive plan for
control of the state’s air.

The proposed repeal implements TWC, 85.103 and §5.105; and
TCAA, §8382.002, 382.011, and 382.012.

§116.170. Applicability for Reduction Credits.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 21, 2003.

TRD-200301872

Stephanie Bergeron

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 239-5017

¢ ¢ ¢

30 TAC §116.170, 8116.172
STATUTORY AUTHORITY

The new sections are proposed under TWC, §85.103, concerning
Rules, and 85.105, concerning General Policy, which authorize
the commission to adopt rules necessary to carry out its powers
and duties under the TWC; and under TCAA, §382.017, con-
cerning Rules, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA. The new
sections are also proposed under TCAA, §382.002, concerning
Policy and Purpose, which establishes the commission’s pur-
pose to safeguard the state’s air resources, consistent with the
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protection of public health, general welfare, and physical prop-
erty; 8382.011, concerning General Powers and Duties, which
authorizes the commission to control the quality of the state’s air;
§382.012, concerning State Air Control Plan, which authorizes
the commission to develop a general, comprehensive plan for
control of the state’s air; 8382.016, concerning Monitoring Re-
guirements, Examination of Records, which authorizes the com-
mission to prescribe reasonable requirements for the measur-
ing and monitoring of emissions of air contaminants; §382.051,
concerning Permitting Authority of Commission Rules, which au-
thorizes the commission to issue permits for the construction of
a new facility or modification of an existing facility; §382.0513,
concerning Permit Conditions, which authorizes the commission
to establish and enforce permit conditions; §382.0515, concern-
ing Application for Permit, which authorizes the commission to
require a permit application with plans and specifications nec-
essary for the commission to determine if the facility will comply
with applicable state and federal regulations and the intent of the
TCAA; 8§382.0517, concerning Determination of Administrative
Completion of Application, which authorizes the commission to
determine when an application is administratively complete; and
§382.0518, concerning Preconstruction Permit, which requires
persons planning the construction or modification of a facility to
obtain a permit from the commission. The new sections are also
proposed under 42 USC, §7410(a)(2)(A), which requires SIPs to
include enforceable emission limitations and other control mea-
sures or techniques, including economic incentives such as fees,
marketable permits, and auction of emission rights.

The proposed new sections implement TWC, 8§5.103 and
85.105; and TCAA, 88382.002, 382.011, 382.012, 382.016,
382.051, 382.0513, 382.0515, 382.0517, and 382.0518.

§116.170. Applicability of Emission ReductionsasOffsets.

(& Noreductionmay beusedasanoffset unlessit hasbeencerti-
fiedasanemissioncredit under Chapter 101, Subchapter H, Division1or
4of thistitle(rel atingto EmissionCredit Bankingand Trading; or Discrete
Emission Credit Banking and Trading), except asprovided for in subsec-
tion(c) of thissection.

(b) Reductionsnot yet certifiedandbanked asanemissioncredit
must be certified and banked with the executivedirector by September 1,
2004 inordertobeconsideredfor useasan offset.

(c) A futurereduction may beused asan offset for apermit pro-
videdthat:

(1) the permit contains specia conditions that specify the
date by which the permit holder must submit to the executive director
appropriate and sufficient datato verify that the reduction has occurred
andthereductionisprovided by start of operation;

(2) thereduction must be achieved prior to commencement
of thepermitted emissionsforwhichtheoffsetisrequired;

(3) thereduction meets al of the requirements of Chapter
101, Subchapter H, Division 1 or 4 of this title when submitted to the
executive director for review per the requirements of theissued permit;
and

(4) thepermit holder agreestoobtainadditional offsetsif the
review by theexecutivedirector indicatesthereductionsdonot satisfy the
original offset requirements.

§116.172. EmissionsOffsetsfromRocket EngineFiringand Cleaning.
Emissionsincreases from rocket engine and motor firing, and cleaning
related to such firing, at an existing or modified major source, shall be
allowed to be offset by alternative or innovative means, provided the
following conditionsaremet.

(1) Anymodificationproposedissolelyforthepurposeof ex-
panding thetesting of rocket enginesor motorsat an existing source per-
mitted totest such enginesasof November 15, 1990.

(2) Thesource demonstratesto the satisfaction of the exec-
utive director that it has used all reasonable means to obtain and utilize
offsets, as determined on an annual basis, for the emissions increases
beyond allowablelevels, that all availableoffsetsarebeing used, and that
sufficient offsetsarenot avail abletothesource.

(3) The source has obtained a written finding from the
Department of Defense, Department of Transportation, National Aero-
nautics and Space Administration, or other appropriate federal agency,
that thetesting of rocket motorsor enginesat thefacility isrequiredfor a
programessential tothenational security.

(4) The source will comply with an aternative measure,
imposed by the executive director, designed to offset any emissions
increasesbeyond permitted|evel snot directly offsetby thesource. Inlieu
of imposing any alternative offset measures, the executive director may
impose an emissionsfeeto be paid, which shall bean amount no greater
than 1.5 times the average cost of stationary source control measures
adoptedinthat areaduringthepreviousthreeyears.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 21, 2003.

TRD-200301873

Stephanie Bergeron

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 239-5017

¢ ¢ ¢

SUBCHAPTER D. PERMIT RENEWALS
30 TAC §116.313, §116.315
STATUTORY AUTHORITY

The amendments are proposed under TWC, 8§5.103, con-
cerning Rules, and 85.105, concerning General Policy, which
authorize the commission to adopt rules necessary to carry
out its powers and duties under the TWC; and under TCAA,
§382.017, concerning Rules, which authorizes the commission
to adopt rules consistent with the policy and purposes of the
TCAA. The amendments are also proposed under TCAA,
§382.002, concerning Policy and Purpose, which establishes
the commission’s purpose to safeguard the state’s air resources,
consistent with the protection of public health, general welfare,
and physical property; 8382.011, concerning General Powers
and Duties, which authorizes the commission to control the
quality of the state’s air; §382.012, concerning State Air Control
Plan, which authorizes the commission to develop a general,
comprehensive plan for control of the state’s air; §382.016,
concerning Monitoring Requirements, Examination of Records,
which authorizes the commission to prescribe reasonable
requirements for the measuring and monitoring of emissions of
air contaminants; §382.051, concerning Permitting Authority of
Commission Rules, which authorizes the commission to issue
permits for the construction of a new facility or modification of
an existing facility; §382.0513, concerning Permit Conditions,
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which authorizes the commission to establish and enforce per-
mit conditions; §382.0515, concerning Application for Permit,
which authorizes the commission to require a permit application
with plans and specifications necessary for the commission to
determine if the facility will comply with applicable state and
federal regulations and the intent of the TCAA; §382.0517,
concerning Determination of Administrative Completion of Appli-
cation, which authorizes the commission to determine when an
application is administratively complete; §382.0518, concerning
Preconstruction Permit, which requires persons planning the
construction or modification of a facility to obtain a permit from
the commission; and §382.061, concerning Application, Permit,
and Inspection Fees, which requires the commission to adopt,
charge, and collect fees for each application for a permit or
renewal of a permit.

The proposed amendments implement TWC, 85.103 and
85.105; and TCAA, 88382.002, 382.011, 382.012, 382.016,
382.051, 382.0513, 382.0515, 382.0517, 382.0518, and
382.061.

§116.313. Renewal Application Fees.
(& (No change)

(b) Fees are due and payable at the time the renewal applica-
tionisfiled. No fee will be accepted before the permit holder has been
notified by the commission that the permit is scheduled for review. All
permit review fees shall be remitted by check, certified check, elec-
tronic fundstransfer, or money order payable to the Texas Commission
on Environmental Quality (TCEQ) and mailed to the TCEQ, PO. Box
13088, MC 214, Austin, Texas 78711-3088 [78711-3087]. Required
fees must be received before the agency will consider an application to
be complete.

8116.315. Permit Renewal Submittal.

(@ An application for renewa must be submitted at least six
months, but no earlier than 18 months, [90 days] prior to expiration of
the permit or the permit will expire. Thissubsectionwill beeffectiveon
February 1, 2004 [The executive director may extend the time period
for submitting an application].

(b) Withexecutivedirectorapproval, theapplicationmay besub-
mittedbeforeor after thetimeperi od specifiedinsubsection(a) of thissec-
tion.

(c) [(b)] Any permit issued:

(1) before December 1, 1991, issubject for review 15 years
after the date of issuance;

(2) onor after December 1, 1991, is subject for review ev-
ery ten years after the date of issuance.

(3) at non-federal sources on or after December 1, 1991,
may, for cause, contain a provision requiring renewal between five and
ten years.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 21, 2003.

TRD-200301874

Stephanie Bergeron

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 239-5017

¢ ¢ ¢

SUBCHAPTER G. FLEXIBLE PERMITS
30 TAC 8116.715
STATUTORY AUTHORITY

The amendment is proposed under TWC, §85.103, concerning
Rules, and 85.105, concerning General Policy, which authorize
the commission to adopt rules necessary to carry out its
powers and duties under the TWC; and under TCAA, §8382.017,
concerning Rules, which authorizes the commission to adopt
rules consistent with the policy and purposes of the TCAA.
The amendment is also proposed under TCAA, 8§382.002,
concerning Policy and Purpose, which establishes the com-
mission’s purpose to safeguard the state’s air resources,
consistent with the protection of public health, general welfare,
and physical property; §382.011, concerning General Powers
and Duties, which authorizes the commission to control the
quality of the state’s air; §382.012, concerning State Air Control
Plan, which authorizes the commission to develop a general,
comprehensive plan for control of the state’s air; §382.016,
concerning Monitoring Requirements, Examination of Records,
which authorizes the commission to prescribe reasonable
requirements for the measuring and monitoring of emissions of
air contaminants; 8382.051, concerning Permitting Authority of
Commission Rules, which authorizes the commission to issue
permits for the construction of a new facility or modification of
an existing facility; 8382.0513, concerning Permit Conditions,
which authorizes the commission to establish and enforce per-
mit conditions; §382.0515, concerning Application for Permit,
which authorizes the commission to require a permit application
with plans and specifications necessary for the commission to
determine if the facility will comply with applicable state and
federal regulations and the intent of the TCAA; 8§382.0517,
concerning Determination of Administrative Completion of Appli-
cation, which authorizes the commission to determine when an
application is administratively complete; §382.0518, concerning
Preconstruction Permit, which requires persons planning the
construction or modification of a facility to obtain a permit from
the commission; and §382.061, concerning Application, Permit,
and Inspection Fees, which requires the commission to adopt,
charge, and collect fees for each application for a permit or
renewal of a permit.

The proposed amendment implements TWC, 8§5.103 and
§5.105; and TCAA, §8382.002, 382.011, 382.012, 382.016,
382.051, 382.0513, 382.0515, 382.0517, 382.0518, and
382.061.

8116.715. General and Special Conditions.
(@ - (b) (No change.)

(c) Thefollowing genera conditions shall be applicableto ev-
ery flexible permit.

(1) [Voiding of permit. A flexible permit or flexible permit
amendment under this subchapter is automaticaly void if the holder
fails to complete construction as specified in the flexible permit. Upon
request; the executive director may grant a one time 12-month exten-
sion of the date to complete construction.] This section does not apply
to physical or operational changes allowed without an amendment un-
der §116.721 of thistitle (relating to Amendments and Alterations).

(2) - (8) (Nochange)
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(9) Maintenance of emission control. The facilities cov-
ered by the flexible permit shall not be operated unless all air pollu-
tion emission capture and abatement equipment is maintained in good
working order and operating properly during normal facility opera-
tions. Notification for emissions events and scheduled maintenance
shall be made in accordance with §101.201 and §101.211 of thistitle
(relating to Emissions Event Reporting and Recordkeeping Require-
ments; and Scheduled Maintenance, Startup, and Shutdown Reporting
and Recordkeeping Requirements).

(10) (No change.)
(d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 21, 2003.

TRD-200301875

Stephanie Bergeron

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 239-5017

¢ ¢ ¢

TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 1. GENERAL LAND OFFICE

CHAPTER 15. COASTAL AREA PLANNING
SUBCHAPTER B. COASTAL EROSION
PLANNING AND RESPONSE

The Texas General Land Office (Land Office) proposes new
§15.41, relating to Evaluation Process for Coastal Erosion
Studies and Projects, 8§15.42, relating to Funding Projects
from the Coastal Erosion Response Account, §15.43, relating
to Coastal Boundary Surveys and Landowner Consent, and
§15.44, relating to Beneficial Use of Dredged Material. New
§815.41 - 15.43 replace repealed sections dealing with the
same subject matter. New 8§15.44, relating to Beneficial Use
of Dredged Material adds new text to conform to legislative
changes.

The Land Office simultaneously proposes the repeal of §15.21,
relating to Evaluation Process for Coastal Erosion Studies and
Projects, §15.22, relating to Funding Projects from the Coastal
Erosion Response Account, and §15.23, relating to Coastal
Boundary Surveys. The repealed sections will be replaced by
the new sections dealing with the same subject matter.

The new sections are proposed pursuant to the Joe Faggard
Coastal Erosion Planning and Response Act, 76th Legislature,
Regular Session Senate Bill 1690 (CEPRA), as amended by
House Bill 2793 and House Bill 2794, 77th Legislature, Regular
Session, Texas Natural Resources Code, Chapter 33, Subchap-
ter H. The CEPRA requires the Land Office to implement a pro-
gram of coastal erosion avoidance, remediation, and planning.
House Bill 2793 changed the cost-share requirement for quali-
fied project partners from 25% to 15%. House Bill 2794 requires
the Land Office to adopt rules providing for the placement of ma-
terial dredged in constructing and maintaining navigation inlets

and channels of the state on eroding beaches or for restoration of
eroding wetlands wherever practicable. The proposed rules out-
line the process by which the Land Office will evaluate and assist
in the funding of coastal erosion studies and projects in cooper-
ation with qualified project partners. The CEPRA, §33.601(11),
defines "qualified project partner" as "a local government, state
or federal agency, institution of higher education, homeowners’
association, or other public or private entity that enters into an
agreement with the land office to finance, study, design, install,
or maintain an erosion response project." The Land Office may
expend funds from the coastal erosion response account, which
was established by the CEPRA, to support a study or project un-
dertaken independently by the Land Office, or in conjunction with
a qualified project partner. The CEPRA, as amended by House
Bill 2793, requires qualified project partners to pay at least 15%
of shared project costs that are identified in a project cooperation
agreement.

Proposed new §15.41 outlines the application process for enti-
ties that would like to become qualified project partners with the
Land Office including an initial evaluation of project goal sum-
maries followed by a further evaluation of preferred alternatives.
Section 15.41(1) specifies the initial evaluation process the Land
Office will use to evaluate project goal summaries submitted by
potential project partners. These summaries must be submit-
ted no later than December 1 of the first year of the state fis-
cal biennium in which funding is sought (except to address an
emergency situation) and must contain the information identified
in §15.41(1)(A). The Land Office will evaluate and rank project
goal summaries based on the criteria in §15.41(1)(C) and (D),
with priority given to the considerations in §15.41(1)(D). Based
on the initial evaluation, the Land Office will designate proposed
projects as either priority projects or alternate projects. The Land
Office will invite the potential project partner for a project desig-
nated as a priority project to become a qualified project partner
and work cooperatively to evaluate alternatives for addressing
the erosion problem(s) identified in the project goal summaries.

Proposed new 815.41(2) describes the alternatives evaluation
process. The Land Office and a potential project partner for a
project designated as a priority project enter into a project coop-
eration agreement that will specify how the alternatives-evalua-
tion process will be conducted cooperatively. By entering into a
project cooperation agreement, the potential project partner be-
comes a qualified project partner. The Land Office and qualified
project partner will then cooperatively evaluate alternatives. The
alternatives evaluation process will include an evaluation of fea-
sibility and cost effectiveness of preferred alternatives, as well as
whether a qualified project partner has already made or received
a binding commitment to fund all or a portion of the proposed
project.

Proposed new §15.42 concerns the details of project funding.
If the Land Office decides to authorize project funding from the
coastal erosion response account, the Land Office and qualified
project partner will amend the project cooperation agreement to
define explicitly the terms under which the Land Office will assist
in funding the project. Standards for the qualified project part-
ner’s statutory requirement to pay at least 15% of shared project
costs are described in §15.42(b).

Proposed new 815.43 addresses the coastal boundary survey
requirement contained in Texas Natural Resources Code,
§33.136. If a coastal boundary survey has previously been
conducted in the area where an erosion response project
may be funded from the coastal erosion response account,
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815.43(a)(1) allows the Land Office to determine that current
conditions are accurately reflected in the existing survey. Based
upon that determination, the Land Office has the discretion
to determine that a new survey is not required before project
construction. Section 15.43(a)(2) requires surveys to locate the
boundary based on the date the original land grant was made.
The boundary is determined in a different manner depending
on whether the upland property was originally granted under
the civil or common law. In addition, proposed new §15.43
addresses the requirement of consent for projects located
on permanent school fund land and on private property in
accordance with Texas Natural Resources Code, §33.609.

Proposed new 8§15.44 provides for evaluation by the Land Of-
fice of the practicality and suitability of a proposed beneficial use
of dredged material, considering sediment composition, relative
cost of dredged material, and adverse environmental impacts.
The rules reference guidance documents from the U.S. Army
Corps of Engineers (Corps) which the Land Office may consider
in determining suitability and practicality of using dredged ma-
terial. In addition, comments and recommendations by various
state and federal natural resource agencies may be considered
in evaluating potential adverse environmental impacts of benefi-
cial use projects.

Applicable federal law allows the state to contract with the Corps
for placement of material dredged in the construction and main-
tenance of navigation inlets and channels of the state with fed-
eral funds on designated beaches and eroding wetlands. Under
a memorandum of agreement, dated July 27, 2001, between the
Land Office and the Corps covering 33 federally maintained nav-
igational channels, the state may choose to participate in Corps
dredging projects and is obligated to pay the difference between
the estimated cost of traditional disposal of material dredged
from a federally maintained channel and the actual cost of dredg-
ing and placement of that material onto a designated beach or
coastal area. Costs of dredging and placement include trans-
portation, material, fuel, engineering, design, and construction
management. This cost differential can result in a substantial
savings to the state and qualified project partners as compared
to upland sources for material for beach nourishment or wetland
restoration, depending on the proximity of the source of dredged
material to the placement area. For example, upland sources
of beach-quality sand including transportation costs can be as
much as $10.00 per cubic yard. Projects undertaken with the
Corps providing for beach placement of dredged material have
resulted in costs to the state of approximately $1.00 to $5.00 per
cubic yard, depending on the scope of the project and the pump-
ing distance of the dredged material.

Bill Peacock, Deputy Commissioner for the Coastal Resources
Program Area, has determined that for the first five-year period
that the proposed rulemaking is in effect there will be no fiscal
implications for state government. There will be fiscal implica-
tions for the local governments as a result of reducing the per-
centage for the qualified project partner's cost-sharing require-
ment. It is estimated that local governments that elect to par-
ticipate in CEPRA projects will experience a 40% reduction in
costs for a project of the same scope and size for each year of
the first five-year period that the proposed new rules are in ef-
fect. For example, for a project with a total cost of $1,000,000.00,
the project partner’s cost-sharing requirement would be reduced
from $250,000.00 to $150,000.00 resulting in a cost savings to
the local government of $100,000.00 or 40%. In an area where
erosion response projects are constructed, local governments

may benefit from increased tax revenues from enhanced prop-
erty values.

Mr. Peacock also has determined that for each year of the first
five-year period the proposed rulemaking is in effect, the pub-
lic benefit will be that public beaches, public and private coastal
property, and coastal natural resources will be preserved, en-
hanced, or restored, or that losses sustained by these public
and private resources will be reduced. In addition, the new sec-
tion pertaining to guidelines for beneficial use of dredged mate-
rial will enable the state and qualified project partners to obtain
material to nourish beaches or restore wetlands at relatively low
cost, while at the same time preserving the quality and character
of the beaches or wetlands. Mr. Peacock has determined that
there will be no additional cost of compliance for small or large
businesses or individuals.

The Land Office has determined that the proposed rulemaking
will have no local employment impact that requires an impact
statement pursuant to the Government Code, §2001.022.

The proposed rulemaking is not subject to the Texas Coastal
Management Program (CMP), 31 TAC §505.11(a)(1), relating to
the Actions and Rules Subject to the Coastal Management Pro-
gram. Individual erosion response projects undertaken in com-
pliance with these rules may be subject to the CMP, and consis-
tency with the CMP will be individually determined at the appro-
priate stage of project planning.

The Land Office has prepared a takings impact assessment for
the proposed rulemaking pursuant to Texas Government Code,
§2007.043(b), and §2.18 of the Attorney General's Private Real
Property Rights Preservation Act Guidelines. The following is a
summary of the analysis. The stated purpose of this rulemaking
action is to outline the process by which the Land Office eval-
uates and assists in the funding of coastal erosion studies and
projects in cooperation with qualified project partners and pro-
vide for evaluation by the Land Office of the suitability of dredged
material, considering sediment composition, relative cost of ma-
terial, and adverse environmental impacts. The proposed action
achieves the stated purpose in accordance with the CEPRA. The
proposed rulemaking does not place any additional burdens on
private real property. The Land Office has determined that the
proposed rulemaking will not result in a taking of private prop-
erty.

To receive a copy of the takings impact assessment or com-
ment on the proposed rulemaking, please send a written
request or comment to Melinda Tracy, Texas Register Liaison,
Texas General Land Office, P.O. Box 12873, Austin, Texas
78711-2873, facsimile number (512) 463-6311 or e-mail to
melinda.tracy@glo.state.tx.us. Comments must be received no
later than 30 days from the date of publication of this proposal.

31 TAC §815.21 - 15.23

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
General Land Office or in the Texas Register office, Room 245, James
Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal of 8815.21 - 15.23 is proposed under the authority
of Texas Natural Resources Code, 833.602(c), which authorizes
the commissioner to adopt rules as necessary to implement a
program of coastal erosion avoidance, remediation, and plan-
ning.

Texas Natural Resources Code §33.602(c) is affected by these
repeals.
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§15.21. Evaluation Process For Coastal Erosion Sudies And
Projects.

§15.22. Funding Projects From the Coastal Erosion Response Ac-
count.

§15.23. Coastal Boundary Surveys.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 21, 2003.

TRD-200301881

Larry L. Laine

Chief Clerk, Deputy Commissioner

General Land Office

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 305-9129

¢ ¢ ¢
31 TAC §815.41 - 15.44

The new rules are proposed under the Texas Natural Resources
Code, §33.602(c) which provides the commissioner of the Gen-
eral Land Office with the authority to adopt rules to implement
Subchapter H, Chapter 33, Texas Natural Resources Code,
concerning coastal erosion and the Texas Natural Resources
Code, 833.602(d) which provides the commissioner of the
General Land Office with the authority to adopt rules concerning
the beneficial use of dredged material.

Texas Natural Resources Code, §833.601 - 33.605 are affected
by the proposed new rules.

§15.41. EvaluationProcessFor Coastal Erosion StudiesAndProjects.

TheGeneral L and Office(LandOffice) will evaluatepotential projectsfor
funding from the coastal erosi on response account based on atwo-stage
evaluation process as described in this section, including an initial
evaluation of project goal summariesfollowed by afurther evaluation of

(vi) thenatural resourceimpactsof erosioninthearea;

(vii) the estimated cost to complete the erosion
responseproject;

(viii)  whether the project will incorporate the benefi-
cia useof dredged materials;

(ix) potential cosponsorsand sourcesof fundingwith
an estimated percentageof theproject tofunded withnon-statefunds;

(X) whether the potential partner can make abinding
funding commitment of at | east 15% of thetotal estimated project cost;

(xi) adescription of an emergency erosion situation
theprojectisintendedtoaddress, if any; and

(xii) the desired outcome or goals of the project for
whichfundingissought fromthecoastal erosionresponseaccount.

(B) TheLand Officewill accept project goal summaries
by:

(i) mail senttothe General Land Office, Attn: Direc-
tor, Coastal ResourcesProgramArea, Coastal StewardshipDivision, PO.
Box 12873, Austin, TX 78711-2873;

(i) faxsentto(512)475-0680; or
(iii) email senttocoastalprojects@gl o.state.tx.us.

(C) TheLand Officewill evaluate and rank project goal
summariesreceived based onthefollowingcriteria

(i) the feasibility and cost-effectiveness of the pro-

posed project;

(ii) theeconomicimpactsof erosionintheareaof the
proposed proj ect;

(iii) theeffect of theproposed project on publicinfra-
structureor resourcesthreatened by erosion;

(iv) the effect of the proposed project on natural
resourcesthreatened by erosion;

preferredalternatives.
(1) [Initia evaluation of project goal summariessubmittedto

(v) theeffect of the proposed project on private prop-
erty threatened by erosion;

theLand Officeby potential project partners.

(A) A potential project partner seeking funds from the
coastal erosion responseaccount must submit aproject goal summary to

(vi) if the project islocated within the jurisdiction of
alocal government that administers a beach/dune program, whether the
local government is adequately administering its duties under the Open

theL and Officenolater than December 1 of thefirst year of thestatefiscal
bienniuminwhich fundingissought; providedthat theLand Officeinits
discretion may accept aproject summary that will addressan emergency
situation after December 1. The project goal summary must includethe
following:

(i) the name of the entity that will be the potential
project partner and the name, mailing address, email address, facsimile
number, and telephone number of the person who will represent the
potential project partner and betheprimary point of contact withtheLand
Office;

(ii) thelocation and geographic scope of the erosion

problem;

(iii) a description of the erosion problem and the
severity of erosionintheares;

(iv) theeconomicimpactsof erosionintheares;
(v) adescription of how public infrastructure and

BeachesAct (Texas Natural Resources Code, Chapter 61) and the Dune
ProtectionAct (TexasNatural ResourcesCode, Chapter 63);

(vii) whether the project will provide for beneficia
use of beach-quality sand dredged in constructing and maintaining
navigationinletsand channel sof thestate; and

(viii)  whether funding can be leveraged with sources
other thanthecoastal erosi onresponseaccount; and

(ix) whether the potential project partner hasalready
madeor received abinding commitment tofundall or aportion of agiven

project.

(D) After ranking proposed projectsaccording tothecri-
teriadetailedin subparagraph (C) of thisparagraph, the Land Officewill
further evaluate project goal summariesreceived based onthefollowing
priority criteria:

(i) whether funding the proposed project will con-
tribute to balance in the geographic distribution of benefits for coastal

resourcesor privateproperty havebeenimpactedor threatened by erosion

erosion response projects in Texas that are proposed or have received
fundingfromthecoastal erosionresponseaccount;
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(ii) whetherfederal andlocal financial participationin
theprojectismaximized;

(iii) whether the project achieves efficiencies and

(iv) therelativeseverity of erosionineachares;
(v) theneedsinother critical coastal erosionaress,

(vi) whether the proposed project will address an
emergency erosionsituationinthearea; and

(vii) thecost of the proposed project inrelation tothe
amount of money availableinthecoastal erosionresponseaccount.

(E) The Land Office will conduct theinitial evaluation

(@) If the Land Office determines that a project should receive
fundsfromthecoastal erosionresponseaccount, theLand Officeandthe
qualified project partner will amend the project cooperation agreement
that was entered into earlier in the evaluation process. The Land Office
shall explicitly describein the amended project cooperation agreement
the terms and conditions under which the Land Office will fund the

project.

(b) Qualified project partners are required to pay at least 15%
of the shared project costsin accordance with Texas Natural Resources

(1) The project cooperation agreement shall specify the
terms of the qualified project partner’ s commitment to pay at least 15%
of shared project costs.

in consultation and coordination with the potential project partner, as
deemed necessary by theLand Office. Based ontheinitial evaluation, the
Land Officewill designate proposed projectsaseither priority projectsor
alternateprojects.

(i) If, as aresult of the initial evaluation, the Land
Officedesignatesapotential project asan alternate project, the potential
project partner will benctifiedinwriting. The Land Officewill retainthe
project goal summary and may reevaluateit if future conditionswarrant
funding the project in the current state fiscal biennium. The project
goa summary must be resubmitted by the potential project partner for
considerationfor fundinginasubsequent statefiscal biennium.

(ii) If theLand Office'sinitial evaluationresultsina
designation of a proposed project as a priority project, the Land Office
will invitethe potential project partner to continuetowork cooperatively
withtheL and Officeby becomingaqualified project partner.

(2) Evaluation of preferred alternatives with qualified

(2) Nocostsincurredby apotential project partner beforebe-
coming aqualified project partner by entering into aproject cooperation
agreement with the L and Officemay be used to off set the 15% cost-shar-
ingrequirement of the CEPRA.

(3) In-kind goods or services provided by the qudified
project partner after entering into a project cooperation agreement with
the Land Office may offset the 15% cost-sharing requirement, if the
qualified project partner provides the Land Office with a reasonable
basisfor estimating the monetary val ue of those goods or services. The
decisiononwhethertoallow anyin-kindgood or servicetooffsetthe 15%
cost-sharing requirementisinthesol ediscretion of theLand Office.

(4) Loca governmentsthat receivefinancial assistancefrom
thestateto clean and maintain publicbeachesfrontingthe Gulf of Mexico
under Chapter 250f thistitle, relatingtoBeach Cleaningand Maintenance
Assistance Program, will not beallowed to usefundsreceived under that
programto meet the 15% cost-sharing requirement.

project partnersfor priority projects.

(A) The Land Office and potential project partner for
a priority project must enter into a project cooperation agreement to
continuetheeval uation process. Upon enteringintoaproject cooperation
agreement, the potential project partner will become aqualified project
partner. TheLand Officeand qualified proj ect partner will cooperatively
evaluate alternatives for addressing the erosion problem(s) identifiedin
theproject goal summary of apriority project.

(B) Theproject cooperationagreementwiththequalified
project partner will explicitly define the activities to be undertaken by
the Land Office and the qualified project partner in the evaluation of
aternatives. Funds expended by a qualified project partner in confor-
mance with the project cooperation agreement can be used to offset the
qualified project partner’s cost-sharing requirement. The Land Office
may, at its sole discretion, fund studies or activities that are part of the
aternatives-eval uation process.

(C) Duringthealternatives-evaluation process, theLand
Officewill eval uateprojectshased onthefollowingcriteria:

(i) thefeasibility and cost-effectiveness of preferred
alternativeprojectsinmeetingthegoal sof theproj ect goal summary; and

(i) whether the qualified project partner has already
madeor received abinding commitment tofund all or aportion of agiven
project.

(D) TheLand Officewill determine whether aqualified
project partner shouldreceivefundsfromthecoastal erosionresponseac-
count based onthefinal prioritization of preferred alternativesaccording
totheconsiderationsdetail edinsubparagraph (C) of thisparagraph.

§15.42. Funding Projects From the Coastal Erosion Response Ac-
count.

§15.43. Coastal Boundary Surveysand Landowner Consent.

(@) No person may undertake an action relating to erosion
response on or immediately landward of a public beach or submerged
land until the person has conducted and filed a coastal boundary survey
with the L and Officein accordance with TexasNatural Resources Code,

§33.136.

(1) If acoastal boundary survey for the area of an erosion
response project that may be funded from the coastal erosion response
account has previously been approved and filed with the Records and
Archives Division of the Land Office, upon the request of the qualified
project partner the Land Office shall determine whether that survey
adequately reflects current conditions. If the survey adequately reflects
current conditions, the Land Office may determine that a new coastal
boundary survey is not required before the project is constructed. The
decision of whether a new survey isrequired before construction of an
erosionresponseproject isinthesolediscretion of theLand Office.

(2) Theboundary depicted on any coastal boundary survey
thatisrequiredbeforefunding aproject fromthecoastal erosionresponse
account shall be delineated according to thelaw under which the upland

property wasoriginally granted by thesovereign.

(b) A coastal erosionresponseproject onpermanent school fund
land may not be undertaken without obtaining the written consent of the
school land board in accordance with Texas Natural Resources Code,
§33.609.

(c) A coastal erosion response project on private property other
thanthat encumbered by thecommonlaw rightsof thepublic affirmed by
TexasNatural ResourcesCode, Chapter 61, may not beundertakenwith-
out obtai ning theconsent of the property owner inaccordancewith Texas

Natural ResourcesCode, §33.6009.
§15.44. Beneficial Useof DredgedMaterial.
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(@ Wherever practicable, material dredged in constructing and
mai ntai ning navigation inletsand channel sof thestateshall beplaced on
eroding beaches or used to restore eroding wetlands. The Land Office
shall evaluate the practicality and suitability of proposed beneficia use
of dredged material in accordance with this section and shall consider
sediment composition, relative cost of thematerial, and adverseenviron-
mental impacts.

(b) A portionof theshorelinewhi chisexperiencinganhistorical
erosionrateof greater thantwofeet per year based onthepublished dataof
theUniversity of Texasat AustinBureauof EconomicGeology, isconsid-
ered aneroding areafor thepurposesof thissubchapter.

(c¢) Forthepurposesof thissubchapter, beneficial useof dredged
material shall not be deemed practicableif the cost to the Stateand local
project partner for placement of the material dredged in constructing
and maintaining navigation inlets and channels of the State exceeds
the cost of obtaining similar material from an upland source, including
transportation costs. Inthecaseof placement for wetlandrestoration, the
cost of soil preparationandtreatment may al sobeconsidered.

(d) In determining the suitability and practicality of dredged
material for beach placement the L and Office may refer to the guidance
foundinChapter 9of U.S. Army Corpsof Engineers, PublicationNo. EM
1110-2-5026"Engineering & Design, Beneficial Usesof Dredged M ate-
rial," USACE, June1987 and U.S. Army Corpsof Engineers, Publication
No. EM 1110-2-3301,"Designof BeachFills," USACE, May 1995. Only
beach-quality sand shall beconsidered for beach placement.

() Inthissection"beach-quality sand" meanssediment material

that:

(1) has effective grain size, mineralogy, and quality that
approximatestheexi sting beachmateria intheplacement area;

(2) islowinfinegrain, silty, or clayey sediments; and

(3) contains no hazardous substances listed in the Code of
Federal Regulations, Volume 40, Part 300, in concentrations which are
harmful tohuman health or theenvironment asdetermined by applicable,
relevant, and appropriaterequirementsestablished by thel ocal, state, and
federa governments.

(f) Indetermining the suitability and practicality of placement
of dredged materia for wetland restoration, the Land Office may refer
to the guidance found in Chapter 5 of U.S. Army Corps of Engineers,
Publication No. EM 1110-2-5026 "Engineering & Design, Beneficial
Usesof DredgedM aterial," USACE, June1987.

(9) Indeterminingwhether aproposed beneficia useof dredged
material has unacceptable adverse environmental impacts, the Land
Office may consider any recommendations or comments by the U.S.
Environmental ProtectionAgency, theU.S. FishandWildlifeService, the
National Marine Fisheries Service, the Natural Resources Conservation
Service, theU.S. Army Corpsof Engineers, the Texas Natural Resource
Conservation Commission, the Texas Parks and Wildlife Department,
and the implementing agency for anational estuary program devel oped
under Section 320 of the Federal Water Pollution Control Act (33U.S.C.
Section 1330) and approved by thegovernor of Texasandtheadministra-
tor of theUnited StatesEnvironmental Protection Agency.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 21, 2003.
TRD-200301882

Larry L. Laine

Chief Clerk, Deputy Commissioner

General Land Office

Earliest possible date of adoption: May 4, 2003
For further information, please call: (512) 305-9129

¢ ¢ ¢

PART 10. TEXAS WATER
DEVELOPMENT BOARD

CHAPTER 359. WATER BANKING
31 TAC 8§359.2, §359.14

The Texas Water Development Board (the board) proposes
amendment to 31 TAC §359.2 and 8359.14, concerning Water
Banking. The amendments are proposed to update a definition
and to change the requirement for fee schedule approval. The
amendments will provide cleanup and clarification as a result
of the four-year rule review requirement of Texas Government
Code §2001.039.

The board proposes to amend §359.2, Definitions, to update
the definition of "Commission" from the "The Texas Natural Re-
source Conservation Commission" to "The Texas Commission
on Environmental Quality." Amendment to §359.14, Fees, is pro-
posed to change the requirement for approval of the fee schedule
from two years, to an as needed basis.

The original intent in adopting the fee schedule revisions every
two years was to provide an adjustment to the fees if market
prices made the amount unduly burdensome and interfered with
the use of the water bank for marketing. However, based on
the water bank activities to date, staff considers the current fee
structure reasonable and does not, at this time, foresee any sig-
nificant water market changes or objections to the fee schedule
by the public that would warrant a biennial reconsideration of the
fee.

Ms. Melanie Callahan, Director of Fiscal Services, has deter-
mined that for the first five-year period these sections are in effect
there will not be fiscal implications on state and local government
as a result of enforcement and administration of the sections.

Ms. Callahan has also determined that for the first five years
the sections as proposed are in effect the public benefit antici-
pated as a result of enforcing the sections will be clearer, more
concise board rules governing these areas. Ms. Callahan has
determined there will not be economic costs to small businesses
or individuals required to comply with the sections as proposed.

Comments on the proposed amendment will be accepted
for 30 days following publication and may be submitted to
Suzanne Schwartz, General Counsel, Texas Water Develop-
ment Board, P.O. Box 13231, Austin, Texas, 78711-3231, by
e-mail to suzanne.schwartz@twdb.state.tx.us or by fax at (512)
463-5580.

Statutory authority: Water Code, 86.101 and 815.703(b).

Cross reference to statute: Water Code, Chapter 15, Subchapter
K and Chapter 11, Subchapter E.

8359.2. Definitions.

Thefollowing words and termswhen used in this chapter shall havethe
following meanings, unless the context clearly indicates otherwise:

(1) - (3) (No change)
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(4) Commission--The Texas Commissionon Environmen-
tal Quality [Natural Resouree Conservation Commission].

(5) - (13) (No change)

§359.14. Fees.
(@ - (b) (No change.)

(c) Asnecessary, [At least once every two years;] the execu-
tive administrator shall obtain board approval of the fee schedule. The
executive administrator shall provide notice in the Texas Register 30
days before board action considering approval of such fee schedule,
and shall provide copies of the proposed fee schedule upon request. In
approving such fee schedule, the board shall consider the expenses of
operating the bank.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 19, 2003.

TRD-200301824

Suzanne Schwartz

General Counsel

Texas Water Development Board

Proposed date of adoption: May 21, 2003

For further information, please call: (512) 463-7981

¢ ¢ ¢
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(OITHDRAWN

Withdrawn Rules include proposed rules and emergency rules. A state agency may specify
ULE S that a rule is withdrawn immediately or on a later date after filing the notice with the Texas
Register. A proposed rule is withdrawn six months after the date of publication of the

proposed rule in the Texas Register if a state agency has failed by that time to adopt, adopt as amended, or withdraw the
proposed rule. Adopted rules may not be withdrawn. (Government Code, §2001.027)

TITLE 25. HEALTH SERVICES

PART 1. TEXAS DEPARTMENT OF
HEALTH

CHAPTER 100. IMMUNIZATION REGISTRY
25 TAC §8100.1 - 100.6

Pursuant to Texas Government Code, §2001.027 and 1 TAC
891.65(c)(2), the proposed amended and new sections, submit-
ted by the Texas Department of Health have been automatically
withdrawn. The amended and new sections as proposed ap-
peared in the September 20, 2002 issue of the Texas Register
(27 TexReg 8886).

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301896
¢ ¢ L4

25 TAC §8100.2 - 100.11

Pursuant to Texas Government Code, 82001.027 and 1 TAC
§91.65(c)(2), the proposed repealed sections, submitted by the
Texas Department of Health have been automatically withdrawn.
The repealed sections as proposed appeared in the September
20, 2002 issue of the Texas Register (27 TexReg 8887).

Filed with the Office of the Secretary of State on March 24, 2003.
TRD-200301897

¢ ¢ ¢
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< ADOPTED

Adopted rules include new rules, amendments to existing rules, and repeals of existing

LE S rules. A rule adopted by a state agency takes effect 20 days after the date on which it is

filed with the Secretary of State unless a later date is required by statute or specified in the

the rule (Government Code, §2001.036). If a rule is adopted without change to the text as published in the proposed rule, then

the Texas Register does not republish the rule text here. If a rule is adopted with change to the text of the proposed rule, then
the final rule text is included here. The final rule text will appear in the Texas Administrative Code on the effective date.

TITLE 4. AGRICULTURE

PART 2. TEXAS ANIMAL HEALTH
COMMISSION

CHAPTER 35. BRUCELLOSIS
SUBCHAPTER A. ERADICATION OF
BRUCELLOSISIN CATTLE

4 TAC 8354

The Texas Animal Health Commission adopts amendments
to Chapter 35 entitled, "Brucellosis." Specifically, the adoption
amends 8§35.4, related to Entry, Movement and Change of
Ownership. The purpose of this adoption is to remove an entry
requirement for rodeo bulls coming to Texas in order to conform
the state requirement to the federal standard recently adopted
by the United States Department of Agriculture. The amend-
ment to 835.4 is adopted without changes to the proposed text
as published in the December 27, 2002, issue of the Texas
Register (27 TexReg 12125) and will not be republished.

On November 22, 2002, the United States Department of
Agriculture (USDA), Animal and Plant Health Inspection Service
(APHIS) adopted a final rule (Docket 01-095-2) that eliminated
the annual brucellosis testing requirement for rodeo bulls
moving interstate between Brucellosis Free States. The com-
mission has a requirement in 835.4 (b) (2) (C) that rodeo bulls
coming to Texas need a brucellosis test. In order to conform
the state requirement to the federal standard, the commission is
proposing to remove that requirement. The commission would
note that bulls from states not classified as Brucellosis Free (i.e.,
Missouri) would fall under the general requirement of needing
to be tested.

No comments were received regarding adoption of the rule.

The amendment is adopted under the following statutory author-
ity as found in Chapter 161 of the Texas Agriculture Code. The
commission is vested by statute, Section 161.041 (a), with the re-
quirement to protect all livestock, domestic animals, and domes-
tic fowl from disease. The commission is authorized, by Section
161.041 (b), to act to eradicate or control any disease or agent
of transmission for any disease that affects livestock. If the com-
mission determines that a disease listed in Section 161.041 of
this code or an agent of transmission of one of those diseases
exists in a place in this state among livestock, or that livestock
are exposed to one of those diseases or an agent of transmis-
sion of one of those diseases, the commission shall establish a
guarantine on the affected animals or on the affected place. That
is found in Section 161.061.

As a control measure, the commission by rule may regulate
the movement of animals. The commission may restrict the

intrastate movement of animals even though the movement
of the animals is unrestricted in interstate or international
commerce. The commission may require testing, vaccination,
or another epidemiologically sound procedure before or after
animals are moved. That is found in Section 161.054. An agent
of the commission is entitled to stop and inspect a shipment of
animals or animal products being transported in this state in
order to determine if the shipment originated from a quarantined
area or herd; or determine if the shipment presents a danger to
the public health or livestock industry through insect infestation
or through a communicable or noncommunicable disease. That
authority is found in Section 161.048.

Section 161.005 provides that the commission may authorize
the executive director or another employee to sign written instru-
ments on behalf of the commission. A written instrument, includ-
ing a quarantine or written notice signed under that authority, has
the same force and effect as if signed by the entire commission.

Section 161.061 provides that if the commission determines that
a disease listed in Section 161.041 of this code or an agency of
transmission of one of those diseases exists in a place in this
state or among livestock, exotic livestock, domestic animals, do-
mestic fowl, or exotic fowl, or that a place in this state where
livestock, exotic livestock, domestic animals, domestic fowl, or
exotic fowl are exposed to one of those diseases or an agency
of transmission of one of those diseases, the commission shall
establish a quarantine on the affected animals or on the affected
place.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 20, 2003.

TRD-200301837

Gene Snelson

General Counsel

Texas Animal Health Commission

Effective date: April 9, 2003

Proposal publication date: December 27, 2002

For further information, please call: (512) 719-0714

¢ ¢ ¢
TITLE 22. EXAMINING BOARDS

PART 14. TEXASOPTOMETRY BOARD

CHAPTER 273. GENERAL RULES
22 TAC 8§8273.3, 2735, 273.7, 273.8
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The Texas Optometry Board adopts amendments to §8273.3,
273.5, 273.7, and 273.8, without change to the proposed text
published in the December 20, 2002, issue of the Texas Register
(27 TexReg 11887).

The amendments correct legal citations to the Texas Optometry
Act. The new citations will be to the Act as codified in the Texas
Occupations Code.

No comments were received regarding the amendments.

The amendments are adopted under the Texas Optometry Act,
Texas Occupations Code, 8§351.151. The Texas Optometry
Board interprets §351.151 as authorizing the adoption of proce-
dural and substantive rules for the regulation of the optometric
profession.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 18, 2003.

TRD-200301796

Chris Kloeris

Executive Director

Texas Optometry Board

Effective date: April 7, 2003

Proposal publication date: December 20, 2002

For further information, please call: (512) 305-8502

¢ ¢ ¢

CHAPTER 275. CONTINUING EDUCATION

22 TAC 8275.1

The Texas Optometry Board adopts amendments to §275.1,
concerning General Requirements without change to the
proposed text published in the December 20, 2002, issue of the
Texas Register (27 TexReg 11888).

The amendments bring the rule into compliance with earlier
amendments to 8275.2 (27 TexReg 2237), which combined
the continuing education credit hours limitation on on-line
and correspondence courses so that a license may receive
eight credit hours for any combination of the courses. The
amendments will also correct the legal citations to the Texas
Optometry Act, and references to the correct name for the
national certifying organization, the Association of Regulatory
Boards of Optometry.

No comments were received regarding the amendments.

The amendments are adopted under the Texas Optometry Act,
Texas Occupations Code, §351.151 and §351.308. The Texas
Optometry Board interprets 8351.151 as authorizing the adop-
tion of procedural and substantive rules for the regulation of the
optometric profession. The Board interprets §351.308 as setting
the requirements for continuing education.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on March 18, 2003.
TRD-200301797

Chris Kloeris

Executive Director

Texas Optometry Board

Effective date: April 7, 2003

Proposal publication date: December 20, 2002

For further information, please call: (512) 305-8502

¢ ¢ ¢

CHAPTER 277. PRACTICE AND PROCEDURE
22 TAC 8277.6

The Texas Optometry Board adopts amendments to §277.6 with-
out change to the proposed text published in the December 20,
2002, issue of the Texas Register (27 TexReg 11889).

The amendments set maximum administrative penalties for first
time violations of specific sections of the Texas Optometry Act
and Rules. The amendments also correct citations to the Act as
codified in the Texas Occupations Code.

The Texas Optometry Board (agency) received comments from
the National Association of Optometrists and Opticians (associ-
ation). The association commented that the statutes cited in the
rule do not support the amendment of the rule, and that the Texas
Optometry Act prohibits a retailer, wholesaler or manufacturer of
ophthalmic goods from ". . . exercising undue control over an
optometrist’s professional judgment or manner of practice." The
agency disagrees with this comment. Section 351.408(a) of the
Optometry Act actually reads: "[t]his section . . . shall be liber-
ally construed to prevent manufacturers, wholesalers, and retail-
ers of ophthalmic goods from controlling or attempting to control
the professional judgment, manner of practice, or practice of an
optometrist or therapeutic optometrist." The word "undue" is not
part of the statute, and nowhere in the statue is the effect of the
statute limited to this restriction as proposed by the association.
Such a proposed limitation would be directly contradicted by the
"liberally construed" pronouncement in subsection (a).

The association also commented that the Optometry Act does
not prohibit opticians from making appointments for optometrists,
optometrists from sharing appointment information with an opti-
cal on the availability of appointments, or opticals from provid-
ing "such information" to its customers in response to inquiries
about the practice of an optometrist. The agency disagrees with
this comment. Section 351.408(b) of the Optometry Act states
"[iln this section, [Jcontrol or attempt to control the professional
judgment, manner of practice, or practice of an optometrist or
therapeutic optometrist[’] includes: . . . (4) providing, hiring, or
sharing employees, business services, or similar items to or with
an optometrist or therapeutic optometrist; . . ." This subsection,
as well as subsection (a) quoted above, prohibit the activities set
out in the proposed language of subsection (d)(2)(A).

The association also commented that the proposed rule would
prohibit manufacturers, wholesalers, and retailers of ophthalmic
goods from advertising to optometrists the availability of space to
lease for professional practice. The agency disagrees with this
comment. The proposed amendment is not intended to prohibit
such activity, but instead prohibits manufacturers, wholesalers,
and retailers of ophthalmic goods from providing or sharing busi-
ness services with an optometrist.

The association also commented that the proposed rule would
prohibit manufacturers, wholesalers, and retailers of ophthalmic
goods from advertising to the public that an " . . . optomet-
ric practice [is] located adjacent to or near the optical premises."
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The agency disagrees with this comment. The proposed amend-
ment is not intended to prohibit the use of a phrase in advertis-
ing by manufacturers, wholesalers, and retailers of ophthalmic
goods that as a factual matter an independent optometrist is lo-
cated next to the optical or at another location convenient to the
premises of the optical.

The association also commented that the Optometry Act does
not prohibit optometrists from voluntarily agreeing to maintain
minimum office hours, since such an agreement is ". . . not
indicative of undue control or influence." The agency disagrees
with this comment. Again, neither the word "undue” or any sim-
ilar word is contained in §351.408 to limit the scope of the pro-
hibition on controlling or attempting to control an optometrist’s
manner of practice or practice. The proposed rule language of
"[d]irecting or allowing optical employees or owners to set the
practice hours . . ." is authorized by the specific language of
§351.408(b): "[i]n this section, [Jcontrol or attempt to control the
professional judgment, manner of practice, or practice of an op-
tometrist or therapeutic optometrist[] includes: (1) setting or at-
tempting to influence the professional fees or office hours of an
optometrist or therapeutic optometrist . . . ."

No other comments were received regarding the amendments.

The amendments are adopted under the Texas Optometry Act,
Texas Occupations Code, §8351.151, 351.551 and 351.552.
The Texas Optometry Board interprets §351.151 as authorizing
the adoption of procedural and substantive rules for the regula-
tion of the optometric profession. The Board interprets §351.551
and 8351.552 as authorizing the imposition of administrative
penalties by the Board according to provisions set out in the
Act. The only other sections affected by the amendments are
§351.351 (address changes); 8351.362 (display of name);
§351.203 (public interest information); §351.155 and §351.403
(advertising restrictions); §351.404 (offering glasses or contacts
as a prize); and 88351.408, 351.459, 351.363 and 351.364
(prohibiting control of optometry by manufacturers, wholesalers,
and retailers of ophthalmic goods, and requiring complete
separation between dispensing opticians and optometrists).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 18, 2003.

TRD-200301798

Chris Kloeris

Executive Director

Texas Optometry Board

Effective date: April 7, 2003

Proposal publication date: December 20, 2002

For further information, please call: (512) 305-8502

¢ ¢ ¢
TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CHAPTER 305. CONSOLIDATED PERMITS
SUBCHAPTER C. APPLICATION FOR
PERMIT

30 TAC §305.48

The Texas Commission on Environmental Quality (commission)
adopts the amendment to 8305.48 with change to the proposed
text as published in the December 6, 2002 issue of the Texas
Register (27 TexReg 11479). The primary purpose of the
amendment is to revise the commission rules to incorporate
by reference United States Environmental Protection Agency
(EPA) regulations relating to cooling water intake structures.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULE

On September 14, 1998, the State of Texas was authorized by
EPA to administer and enforce the National Pollutant Discharge
Elimination System (NPDES) program for regulating discharges
of pollutants into waters of the state under the Federal Water
Pollution Control Act, as amended, 33 United States Code,
881251 et seq. (commonly referred to as the Clean Water Act).
The approved state program, i.e., the Texas Pollutant Discharge
Elimination System (TPDES) program, published September
24, 1998 in the Federal Register (63 FR 51164), is administered
by the commission. The changes in this chapter, necessitated
by EPA changes to its regulations, are part of an effort by the
commission to revise several chapters of its rules to maintain
equivalency with EPA’s regulations and thereby to maintain
delegated NPDES permitting authority.

Section 305.48 is amended to correct the name for Standard
Industrial Classification (SIC) codes and to require that permit
applicants also submit North American Industry Classification
System (NAICS) codes.

SECTION DISCUSSION
Subchapter C, Application for Permit.

Section 305.48, Additional Contents of Applications for Waste-
water Discharge Permits, is amended to incorporate new re-
quirements in 40 Code of Federal Regulations (CFR) 8122.21(r),
which requires all owners or operators of new facilities subject to
regulations addressing cooling water intake structures to sub-
mit three general categories of information when they apply for a
TPDES permit. The general categories of information include: 1)
physical data to characterize the source water body in the vicinity
where the cooling water intake structures are located; 2) data to
characterize the design and operation of the cooling water intake
structures; and 3) existing data (if available) to characterize the
baseline biological condition of the source waterbody. 40 CFR
§122.21 is not the exclusive list of information applicants must
submit if the new cooling water intake structure rules are appli-
cable. 40 CFR Part 125, Subchapter I, Requirements Applica-
ble to Cooling Water Intake Structures for New Facilities Under
Section 316(b) of the Act, also contains permit application infor-
mation that must be provided when submitting a TPDES permit
application. These requirements are incorporated by reference
in 30 TAC 8308.91 as a concurrent rulemaking published in this
issue of the Texas Register.

Section 305.48 is amended to correct the name for SIC codes
and to update the rules to require submission of up to four NAICS
codes. The previous rule language incorrectly stated that the
acronym "SIC" stands for standard industrial codes. Also, a
requirement for permit applicants to provide up to four NAICS
codes has been added because this system has replaced SIC
codes. NAICS is an industry classification system that groups
establishments into industries based on the activities in which
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they are primarily engaged. However, existing federal rules ap-
plicable to wastewater permitting applications and categorical ef-
fluent guidelines reference SIC codes. Therefore, the rules are
amended to require applicants for a wastewater permit to provide
SIC and NAICS code information. It is anticipated that, once SIC
codes are phased out and regulations and guidance documents
include NAICS code references, the rule may be revised to delete
the requirement for submitting SIC codes. A typographical error
in a citation in §305.48(b)(2) is also corrected.

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the adopted rulemaking in light of
the regulatory analysis requirements of the Texas Government
Code, §2001.0225, and determined that the rulemaking is not
subject to §2001.0225 because it does not meet the criteria
for a "major environmental rule" as identified in that statute. A
major environmental rule means a rule, the specific intent of
which, is to protect the environment or reduce risks to human
health from environmental exposure and that may adversely
affect in a material way the economy, a sector of the economy,
productivity, competition, jobs, or the environment or public
health and safety of the state or a sector of the state. The
rulemaking will not adversely affect, in a material way, the
economy, a section of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the
state or a sector of the state. The amendment updates the
commission’s consolidated permits rules to incorporate certain
federal regulations regarding NPDES permitting requirements.
The adopted amendment additionally does not require regu-
latory analysis under Texas Government Code, §2001.0225
because §2001.0225 only applies to a major environmental rule,
the result of which is to: 1) exceed a standard set by federal law,
unless the rule is specifically required by state law; 2) exceed an
express requirement of state law, unless the rule is specifically
required by federal law; 3) exceed a requirement of a delegation
agreement or contract between the state and an agency or
representative of the federal government to implement a state
and federal program; or 4) adopt a rule solely under the general
powers of the agency instead of under a specific state law.

The adopted amendment does not introduce additional regula-
tory requirements that are not currently enforced by the EPA.
Therefore, the commission concludes that a regulatory analysis
is not required in this instance because the rule does not meet
any of the four criteria in Texas Government Code, §2001.0225.

TAKINGS IMPACT ASSESSMENT

The commission performed an assessment of these rules in ac-
cordance with Texas Government Code, §2007.043. The spe-
cific purpose of the adopted rulemaking is to ensure that the
commission’s consolidated permits requirements are equivalent
to EPA’'s NPDES permitting regulations. The rule will substan-
tially advance this stated purpose by adopting language intended
to ensure that state rules are equivalent to the corresponding fed-
eral regulations. The commission’s assessment indicates that
Texas Government Code, Chapter 2007 does not apply to this
rulemaking because this is an action that does not adversely af-
fect real property and also is within the exceptions of Chapter
2007 because it is reasonably taken to fulfill an obligation man-
dated by federal law.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed the rulemaking and found that it is
subject to Coastal Coordination Act Implementation Rules un-
der 31 TAC 8505.11(b)(4) because it involves a rule governing a
specifically listed individual commission action (issuance or ap-
proval) that may affect a coastal natural resource area. There-
fore, the rulemaking must be consistent with applicable goals
and policies of the Texas Coastal Management Program (CMP).

The commission prepared a consistency determination for
the rules under 31 TAC 8505.22 and found the rulemaking is
consistent with the applicable CMP goals and policies. CMP
goals applicable to the amendment include 31 TAC §501.12(5),
concerning balance of the benefits from economic development
and multiple human uses of the coastal zone and benefits
from protecting, preserving, restoring, and enhancing coastal
natural resource areas; 8501.14(a)(1)(B), concerning electric
generating facilities using once-through cooling systems to
be located and designed to have the least adverse effects
practicable, including impingement or entrainment of estuarine
organisms; and 8501.14(r)(1)A)(vi), concerning commission
administration of the law so as to promote the judicious use
and maximum conservation and protection of the quality of
the environment and the natural resources of the state. The
rulemaking incorporates by reference federal requirements to
prevent the entrainment of aquatic or marine organisms with
cooling water at new facilities that uptake at least two million
gallons per day of water (with at least 25% of the total water
used for cooling purposes). The rulemaking applies statewide,
including the coastal areas.

PUBLIC COMMENT

The public comment period ended on January 6, 2003. No com-
ments were received during the comment period.

STATUTORY AUTHORITY

The amendment is adopted under Texas Water Code (TWC),
85.102, which grants the commission the authority to carry out its
powers under the TWC; 8§5.103, which provides the commission
authority to adopt any rules necessary to carry out its powers
and duties under this code and other laws of this state; 85.105,
which requires the commission to establish and approve all gen-
eral policy of the commission by rule; and 8§5.120, which requires
the commission to administer the law for the maximum conser-
vation and protection of the environment and natural resources
of the state.

8§305.48. Additional Contents of Applications for Wastewater Dis-
charge Permits.

(@ The following shall be included in an application for a
wastewater discharge permit.

(1) The origina and one copy of the permit application
shall be submitted on forms provided by or approved by the execu-
tive director, and shall be accompanied by a like number of copies of
al technical supplements and attachments.

(2) If theapplicationisfor thedisposal of any wasteinto or
adjacent to awatercourse, the application shall show the ownership of
the tracts of land adjacent to the treatment facility and for areasonable
distance along the watercourse from the proposed point of discharge.
The applicant shall list on a map, or in a separate sheet attached to a
map, the names and addresses of the owners of such tracts of land as
can be determined from the current county tax rolls or other reliable
sources. The application shall state the source of theinformation. This
subsection does not apply to:

(A) an application to renew a permit; and
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(B) anapplication for anew Texas Pollutant Discharge
Elimination System (TPDES) permit for adischarge authorized by ex-
isting state permit issued before September 14, 1998 for which the ap-
plication does not propose any term or condition that would constitute
amagjor amendment to the state permit under §305.62 of thistitle (re-
lating to Amendment).

(3) The applicant shall submit any other information rea-
sonably required by the executive director to ascertain whether the fa
cility will be constructed and operated in compliance with all pertinent
state and federal statutes, including, but not limited to, the following:

(A) the operator’s name, address, and telephone num-

(B) whether the facility is located on Indian lands;

(C) upto four Standard Industrial Classification (SIC)
codes and North American Industry Classification System (NAICS)
codes which best reflect the principal products or services provided by
the facility.

(b) Thefollowing regulations contained in 40 Code of Federal
Regulations, Part 122, which are in effect as of the date of TPDES
program authorization, as amended, are incorporated by reference.

(1) Subpart B - Permit Applications and Special NPDES
Program Requirements, 8§122.21(g), providing application re-
quirements for existing manufacturing, commercial, mining, and
silvicultural dischargers.

(2) Subpart B - Permit Applications and Special NPDES
Program Requirements, §122.21(h), providing application require-
ments for manufacturing, commercial, mining, and silvicultural
facilities which discharge only nonprocess wastewater, except 40
Code of Federal Regulations §122.21(h)(4)(iii), the requirements of
which are addressed in §305.126(e) of thistitle (relating to Additional
Standard Permit Conditions for Waste Discharge Permits).

(3) Subpart B - Permit Applications and Special NPDES
Program Requirements, §122.21(i), providing application require-
ments for new and existing concentrated animal feeding operations
and aguatic animal production facilities.

(4) Subpart B - Permit Applications and Special NPDES
Program Requirements, 8§122.21(r), providing application require-
ments for new facilities with new or modified cooling water intake
structures.

(¢) In addition to the information required by §305.45 of this
title (relating to Contents of Application for Permit), an application by
an individual for awaste discharge permit shall contain:

(1) theindividual’sfull legal name and date of birth;
(2) thestreet address of theindividual’s place of residence;

(3) theidentifying number fromtheindividual’ sdriver’sli-
censeor personal identification certificateissued by the state or country
in which the individual resides;

(4) theindividual's sex; and

(5) any assumed business or professiona name of theindi-
vidual filed under Business and Commerce Code, Chapter 36.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on March 21, 2003.
TRD-200301878

Stephanie Bergeron

Director, Environmental Law Division

Texas Commission on Environmental Quality
Effective date: April 10, 2003

Proposal publication date: December 6, 2002

For further information, please call: (512) 239-0348

¢ ¢ ¢

CHAPTER 308. CRITERIA AND STANDARDS
FOR THE NATIONAL POLLUTANT
DISCHARGE ELIMINATION SY STEM
SUBCHAPTER I. CRITERIA APPLICABLE
TO COOLING WATER INTAKE STRUCTURES
UNDER CLEAN WATER ACT, §316(b)

30 TAC §308.91

The Texas Commission on Environmental Quality (commission)
adopts new 8308.91 with change to the proposed text as pub-
lished in the December 6, 2002 issue of the Texas Register (27
TexReg 11482). The primary purpose of the new section is to in-
corporate by reference United States Environmental Protection
Agency (EPA) regulations relating to cooling water intake struc-
tures in the commission rule which corresponds to those federal
regulations.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULE

On September 14, 1998, the State of Texas was authorized by
EPA to administer and enforce the National Pollutant Discharge
Elimination System (NPDES) program for regulating discharges
of pollutants into waters of the state under the Federal Water
Pollution Control Act, as amended, 33 United States Code,
881251 et seq. (commonly referred to as the Clean Water Act).
The approved state program, i.e., the Texas Pollutant Discharge
Elimination System (TPDES) program, published September
24,1998 in the Federal Register (63 FR 51164), is administered
by the commission. The changes in this chapter, necessitated
by EPA changes to federal regulations, are part of an effort
by the commission to revise several chapters of its rules to
maintain equivalency with EPA’s regulations and thereby to
maintain delegated NPDES permitting authority.

SECTION DISCUSSION

New 8308.91, Criteria Applicable to Cooling Water Intake Struc-
tures under the Clean Water Act, §316(b), incorporates language
contained in 40 Code of Federal Regulations (CFR) §8125.80 -
125.89. The EPA rule implemented the Clean Water Act, 8316(b)
for new facilities that use water withdrawn from rivers, streams,
lakes, reservoirs, estuaries, oceans, or other waters of the United
States for cooling purposes. The national requirements establish
the best technology available, based on a two-track approach,
for minimizing adverse environmental impact associated with the
use of these structures. Track | establishes national velocity in-
take capacity and velocity requirements based on size, as well
as location- and capacity-based requirements to reduce intake
flow below certain proportions of certain waterbodies. For fresh
water rivers and streams, intake flow must be less than or equal
to 5% of the mean annual flow; for lakes and reservoirs, intake
flow may not disrupt natural thermal stratification or turnover pat-
tern (where present) of the source water except in cases where
the disruption is determined to be beneficial to the management
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of fisheries for fish and shellfish by any fishery management
agency; for estuaries or tidal rivers, intake flow must be less than
or equal to 1% of the tidal excursion volume; for oceans, there
are no proportional flow requirements. Track | also requires the
permit applicant to select and implement design and construc-
tion technologies under certain conditions to minimize impinge-
ment mortality and entrainment. Track Il allows permit applicants
to conduct site-specific studies to demonstrate to the commis-
sion that alternatives to the Track | requirements will reduce im-
pingement mortality and entrainment for all life stages of fish and
shellfish to a level of reduction comparable to the level the facility
would achieve at the cooling water intake structure if it met the
Track | requirements.

This rule applies to new greenfield facilities and stand-alone
facilities that use cooling water intake structures to withdraw
water from waters of the United States and that have or require
a TPDES permit issued under the Clean Water Act, 8§402.
Greenfield facilities are facilities that are constructed at a site
at which no other source is located, or that totally replace the
process or production equipment at an existing facility (see 40
CFR 8122.29(b)(1)(i)). Stand-alone facilities are new, separate
facilities that are constructed on property where an existing
facility is located and with processes that are substantially
independent of the existing facility at the same site (see 40
CFR 8122.29(b)(1)(iii))). New facilities subject to this regulation
include those that have a design intake flow of greater than
two million gallons per day and that use at least 25% of the
withdrawn water for cooling purposes. Specifically, the new rule
applies to owners or operators of any facility that meets all of the
following: the greenfield or stand-alone facility meets the defini-
tion of a new facility specified in 40 CFR §125.83; the new facility
uses a newly constructed or modified existing intake structure
or structures, or the facility obtains cooling water by any sort
of contract or arrangement with an independent supplier that
has a cooling water intake structure; the new facility’s cooling
water intake structure(s) withdraw(s) water from waters of the
United States and at least 25% of the water withdrawn is used
for contact or non-contact cooling purposes; the new facility has
a design flow of greater than two million gallons per day; the
new facility has an NPDES permit or is required to obtain one.
Use of cooling water does not include obtaining cooling water
from a public water system or the use of treated effluent that
otherwise would be discharged to a water of the United States.
This provision is intended to prevent circumvention of these
requirements by creating arrangements to receive cooling water
from an entity that is not itself a point source. Changes to a
cooling water intake structure are considered modifications for
purposes of the rule only if such changes result in an increase in
design capacity. Generally, facilities that meet these criteria fall
into two major groups: new steam electric generating facilities
and new manufacturing facilities. The rule does not apply
to existing facilities including major modifications to existing
facilities that may be "new sources" in 40 CFR §122.29 as that
term is used in the EPA’s effluent guidelines and standards
program.

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the adopted rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is not subject
to §2001.0225 because it does not meet the criteria for a "ma-
jor environmental rule" as set out in that statute. A major envi-
ronmental rule means a rule, the specific intent of which, is to
protect the environment or reduce risks to human health from

environmental exposure and that may adversely affect in a ma-
terial way the economy, a sector of the economy, productivity,
competition, jobs, or the environment or public health and safety
of the state or a sector of the state. The adoption will not ad-
versely affect, in a material way, the economy, a section of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of the state or a sector of the state. The
new section additionally does not require regulatory analysis un-
der Texas Government Code, §2001.0225 because §2001.0225
only applies to a major environmental rule, the result of which
is to: 1) exceed a standard set by federal law, unless the rule
is specifically required by state law; 2) exceed an express re-
quirement of state law, unless the rule is specifically required by
federal law; 3) exceed a requirement of a delegation agreement
or contract between the state and an agency or representative
of the federal government to implement a state and federal pro-
gram; or 4) adopt a rule solely under the general powers of the
agency instead of under a specific state law.

The new section does not introduce additional regulatory re-
quirements that are not currently enforced by the EPA or the com-
mission. Therefore, the commission concludes that a regulatory
analysis is not required in this instance because the adopted rule
does not meet any of the four criteria in Texas Government Code,
§2001.0225.

TAKINGS IMPACT ASSESSMENT

The commission performed an assessment of the adopted rule
in accordance with Texas Government Code, §2007.043. The
specific purpose of the rulemaking is to ensure that the commis-
sion’s requirements for permits are equivalent to EPA’'s NPDES
permitting regulations. The rule will substantially advance this
stated purpose by adopting language intended to ensure that
state rules are equivalent to the corresponding federal regula-
tions. The commission’s assessment indicates that Texas Gov-
ernment Code, Chapter 2007 does not apply to this adopted rule-
making because this is an action that does not adversely affect
real property and also is within the exceptions of Chapter 2007
because it is reasonably taken to fulfill an obligation mandated
by federal law.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed the adopted rulemaking and found
that it is rulemaking subject to Coastal Coordination Act Imple-
mentation Rules under 31 TAC §505.11(b)(4) because it involves
a rule governing a specifically listed individual commission action
(issuance or approval) that may affect a coastal natural resource
area. Therefore, the rulemaking must be consistent with appli-
cable goals and policies of the Texas Coastal Management Pro-
gram (CMP).

The commission prepared a consistency determination for
the rules under 31 TAC 8505.22 and found the rulemaking is
consistent with the applicable CMP goals and policies. CMP
goals applicable to the adopted rule include 31 TAC §501.12(5),
concerning balance of the benefits from economic development
and multiple human uses of the coastal zone and benefits
from protecting, preserving, restoring, and enhancing coastal
natural resource areas; 8501.14(a)(1)(B), concerning electric
generating facilities using once-through cooling systems to
be located and designed to have the least adverse effects
practicable, including impingement or entrainment of estuarine
organisms; and 8501.14(r)(1)(A)(vi), concerning commission
administration of the law so as to promote the judicious use
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and maximum conservation and protection of the quality of
the environment and the natural resources of the state. The
rulemaking incorporates by reference federal requirements to
prevent the entrainment of aquatic or marine organisms with
cooling water at new facilities that uptake at least two million
gallons per day of water (with at least 25% of the total water
used for cooling purposes). The rulemaking applies statewide,
including the coastal areas.

PUBLIC COMMENT

The public comment period ended on January 6, 2003. No com-
ments were received during the comment period.

STATUTORY AUTHORITY

The new section is adopted under Texas Water Code (TWC),
85.102, which grants the commission the authority to carry out its
powers under the TWC; §5.103, which provides the commission
authority to adopt any rules necessary to carry out its powers
and duties under this code and other laws of this state; §5.105,
which requires the commission to establish and approve all gen-
eral policy of the commission by rule; and §5.120, which requires
the commission to administer the law for the maximum conser-
vation and protection of the environment and natural resources
of the state.

§308.91. Ciriteria Applicableto Cooling Water Intake Sructures un-
der the Clean Water Act, §316(b).

Thefollowing regul ations contained in 40 Code of Federal Regulations
(CFR) Part 125, as amended, are incorporated by reference.

(1) Subpart | - Requirements Applicable to Cooling Water
Intake Structures for New Facilities Under Section 316(b) of the Act,
8125.80, What are the purposes and scope of this subpart?

(2) Subpart | - Requirements Applicable to Cooling Water
Intake Structures for New Facilities Under Section 316(b) of the Act,
8125.81, Who is subject to this subpart?

(3) Subpart | - Requirements Applicable to Cooling Water
Intake Structures for New Facilities Under Section 316(b) of the Act,
§125.82, When must | comply with this subpart?

(4) Subpart | - Requirements Applicable to Cooling Water
Intake Structures for New Facilities Under Section 316(b) of the Act,
§125.83, What special definitions apply to this subpart?

(5) Subpart | - Requirements Applicable to Cooling Water
Intake Structures for New Facilities Under Section 316(b) of the Act,
§125.84, As an owner or operator of a new facility, what must | do to
comply with this subpart?

(6) Subpart | - Requirements Applicable to Cooling Water
Intake Structures for New Facilities Under Section 316(b) of the Act,
§125.85, May alternative regquirements be authorized?

(7) Subpart | - Requirements Applicable to Cooling Water
Intake Structures for New Facilities Under Section 316(b) of the Act,
§125.86, Asan owner or operator of anew facility, what must | collect
and submit when | apply for my new or reissued NPDES permit?

(8) Subpart | - Requirements Applicable to Cooling Water
Intake Structures for New Facilities Under Section 316(b) of the Act,
§125.87, As an owner or operator of a new facility, must | perform
monitoring?

(9) Subpart | - Requirements Applicable to Cooling Water
Intake Structures for New Facilities Under Section 316(b) of the Act,
§125.88, Asan owner or operator of anew facility, must | keep records
and report?

(10) Subpart | - Requirements Applicableto Cooling Water
Intake Structures for New Facilities Under Section 316(b) of the Act,
§125.89, As the Director, what must | do to comply with the require-
ments of this subpart?

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 21, 2003.

TRD-200301879

Stephanie Bergeron

Director, Environmental Law Division

Texas Commission on Environmental Quality
Effective date: April 10, 2003

Proposal publication date: December 6, 2002

For further information, please call: (512) 239-0348

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 11. TEXAS JUVENILE
PROBATION COMMISSION

CHAPTER 341. TEXAS JUVENILE
PROBATION COMMISSION STANDARDS

The Texas Juvenile Probation Commission adopts the repeal
of Chapter 341, §8341.1-341.6, 341.13-341.17, 341.24-341.31,
341.38-341.42, 341.48- 341.53, 341.58-341.62, 341.68,
341.75, 341.82-341.92, 341.98-341.109, 341.113, 341.114,
341.121-341.125, 341.132-341.143, 341.150, 341.157, and
341.158, relating to standards for juvenile probation depart-
ments without changes as published in the February 7, 2003,
issue of the Texas Register (28 TexReg 1073) and will not be
republished.

TJPC adopts this repeal in an effort not to overlap with new stan-
dards, which provide structural and substantive changes from
the current standards that will become effective September 1,
2003.

No public comment was received regarding adoption of the re-
peals.

SUBCHAPTER A. DEFINITIONS
37 TAC 83411

This repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.
TRD-200301898
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Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER B. JUVENILE BOARD
RESPONSIBILITIES
37 TAC §8341.2 - 341.6

This repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.
TRD-200301899

Lisa A. Capers

Deputy Executive Director and General Counsel

Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER C. CHIEF ADMINISTRATIVE
OFFICER RESPONSIBILITIES
37 TAC 88341.13 - 341.17

This repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301900

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER D. FISCAL OFFICER
RESPONSIBILITIES
37 TAC 8§8341.24 - 341.31

This repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301901

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER E. EMPLOYMENT OF
JUVENILE PROBATION OFFICERS
37 TAC 8§8341.38 - 341.42

This repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301902

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER F. CERTIFICATION OF
JUVENILE PROBATION OFFICERS
37 TAC 88341.48 - 341.53

This repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on March 24, 2003.
TRD-200301903
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Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER G. TRAINING OF JUVENILE
PROBATION OFFICERS
37 TAC 8§8341.58 - 341.62

This repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.
TRD-200301904

Lisa A. Capers

Deputy Executive Director and General Counsel

Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER H. DUTIES OF CERTIFIED
JUVENILE PROBATION OFFICERS
37 TAC §341.68

This repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301905

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER I. JUVENILE PROBATION
OFFICER CODE OF ETHICS
37 TAC 8341.75

This repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301906

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER J. ENFORCEMENT
PROCEDURES--CODE OF ETHICS
37 TAC 88341.82 - 341.92

This repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301907

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER K. MANDATORY
CERTIFICATION REVOCATION AND
MANDATORY CERTIFICATION SUSPENSION
37 TAC 8§8341.98 - 341.109

This repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on March 24, 2003.
TRD-200301908
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Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER L. COMPLAINTS AGAINST
JUVENILE BOARDS
37 TAC 8341.113, 8341.114

This repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.
TRD-200301909

Lisa A. Capers

Deputy Executive Director and General Counsel

Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER M. CASE MANAGEMENT
STANDARDS
37 TAC 88341.121 - 341.125

This repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301910

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER N. DATA COLLECTION
STANDARDS
DIVISION 1. CASEWORKER SYSTEMS

37 TAC §8341.132 - 341.137

This repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.
TRD-200301911

Lisa A. Capers

Deputy Executive Director and General Counsel

Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

DIVISION 2. NON-CASEWORKER SYSTEMS
37 TAC 88341.138 - 341.143

This repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301912

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER O. ELECTRONIC DATA
INTERCHANGE SPECIFICATIONS
37 TAC §341.150

This repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.
TRD-200301913
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Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER P. TEXAS JUVENILE
PROBATION COMMISSION
37 TAC §341.157, §341.158

This repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301914

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

CHAPTER 342. STANDARDS FOR HOUSING
NON-TEXAS JUVENILES IN TEXAS
CORRECTIONAL FACILITIES

37 TAC 88342.1 - 342.5

The Texas Juvenile Probation Commission adopts the repeal of
Chapter 342, §8342.1-342.5, relating to standards for housing
out-of-state juveniles as published in the February 7, 2003, issue
of the Texas Register (28 TexReg 1088) and will not be repub-
lished.

TJPC adopts this repeal in an effort not to overlap with new stan-
dards, which provide structural and substantive changes from
the current standards that will become effective September 1,
2003.

No public comment was received.

This repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on March 24, 2003.
TRD-200301915

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

CHAPTER 343. STANDARDS FOR JUVENILE
PRE-ADJUDICATION SECURE DETENTION
FACILITIES

The Texas Juvenile Probation Commission adopts the repeal of
Chapter 343, §8343.1-343.18, 343.25, 343.30-343.35, 343.40-
343.44, 343.50-343.53, relating to standards for juvenile pre-ad-
judication secure detention facilities as published in the February
7, 2003, issue of the Texas Register (28 TexReg 1090) and will
not be republished.

TJPC adopts this repeal in an effort not to overlap with new stan-
dards, which provide structural and substantive changes from
the current standards that will become effective September 1,
2003.

No public comment was received.
SUBCHAPTER A. DEFINITIONS
37 TAC 8343.1

This repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301916

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER B. FACILITY STANDARDS
37 TAC 88343.2 - 343.18

This repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.
TRD-200301917

ADOPTED RULES April 4, 2003 28 TexReg 2933



Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER C. HIRING JUVENILE
DETENTION OFFICERS
37 TAC 8343.25

This repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.
TRD-200301918

Lisa A. Capers

Deputy Executive Director and General Counsel

Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER D. JUVENILE DETENTION
OFFICER CERTIFICATION
37 TAC 8§8343.30 - 343.35

This repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.
TRD-200301919

Lisa A. Capers

Deputy Executive Director and General Counsel

Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER E. TRAINING
37 TAC 88343.40 - 343.44

This repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301920

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER F. CODE OF ETHICS AND
ENFORCEMENT PROCEEDINGS
37 TAC 8§8343.50 - 343.53

This repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301921

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

CHAPTER 344. STANDARDS FOR
JUVENILE POST-ADJUDICATION SECURE
CORRECTIONAL FACILITIES

The Texas Juvenile Probation Commission adopts the repeal of
Chapter 344, 88344.1 - 344.17, 344.25, 344.30 - 344.35, 344.40
-344.44, 344.50 - 344.53, relating to standards for Juvenile Post-
Adjudication Secure Correctional Facilities as published in the
February 7, 2003, issue of the Texas Register (28 TexReg 1111)
and will not be republished.

TJPC adopts the repeal in an effort not to overlap with new stan-
dards, which provide structural and substantive changes from
the current standards that will become effective September 1,
2003.

No public comment was received regarding the repeal.

SUBCHAPTER A. DEFINITIONS
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37 TAC §344.1

The repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.
TRD-200301922

Lisa A. Capers

Deputy Executive Director and General Counsel

Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER B. FACILITY STANDARDS
37 TAC 88344.2 - 344.17

The repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301923

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER C. HIRING JUVENILE
CORRECTIONS OFFICERS
37 TAC 8344.25

The repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.
TRD-200301924

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER D. JUVENILE CORRECTIONS
OFFICER CERTIFICATION
37 TAC 8§8344.30 - 344.35

The repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.
TRD-200301925

Lisa A. Capers

Deputy Executive Director and General Counsel

Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER E. TRAINING

37 TAC 8§8344.40 - 344.44

The repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301926

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER F. CODE OF ETHICS AND
ENFORCEMENT PROCEEDINGS
37 TAC 8§8344.50 - 344.53
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The repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301927

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

CHAPTER 345. COMMUNITY CORRECTIONS
ASSISTANCE PROGRAM
37 TAC 8345.1, §345.2

The Texas Juvenile Probation Commission adopts the repeal of
Chapter 345, §345.1 and 8345.2, relating to standards for Com-
munity Corrections Assistance Program and Post-Adjudication
Secure Facilities as published in the February 7, 2003, issue of
the Texas Register (28 TexReg 1113) and will not be republished.

TJPC adopts the repeal in an effort not to overlap with new stan-
dards, which provide structural and substantive changes from
the current standards that will become effective September 1,
2003.

No public comment was received regarding the repeal.

The repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.
TRD-200301928

Lisa A. Capers

Deputy Executive Director and General Counsel

Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

L4 L4 L4
CHAPTER 347. TITLE IV-E FEDERAL
FOSTER CARE PROGRAM

37 TAC 88347.1, 347.3, 347.5, 347.7, 347.9, 347.11, 347.13,
347.15, 347.17, 347.19, 347.21

The Texas Juvenile Probation Commission adopts the repeal
of Chapter 347, 88347.1, 347.3, 347.5, 347.7, 347.9, 347.11,
347.13, 347.15, 347.17, 347.19, and 347.21, relating to stan-
dards for Title IV-E Federal Foster Care Programs as published
in the February 7, 2003, issue of the Texas Register (28 TexReg
1114) and will not be republished.

TJPC adopts the repeal in an effort not to overlap with new stan-
dards, which provide structural and substantive changes from
the current standards that will become effective September 1,
2003.

No public comment was received regarding the repeal.

The repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301929

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

CHAPTER 348. JUVENILE JUSTICE
ALTERNATIVE EDUCATION PROGRAMS

The Texas Juvenile Probation Commission adopts the repeal of
Chapter 348, §8348.101 - 348.112 and §8348.501 - 348.504,
relating to standards for Juvenile Justice Alternative Education
Programs as published in the February 7, 2003, issue of the
Texas Register (28 TexReg 1125) and will not be republished.

TJPC adopts the repeal in an effort not to overlap with new stan-
dards, which provide structural and substantive changes from
the current standards that will become effective September 1,
2003.

No public comment was received regarding the repeal.
SUBCHAPTER A. PROGRAM OPERATIONS
37 TAC 88348.101- 348.112

The repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on March 24, 2003.
TRD-200301930
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Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER B. ACCOUNTABILITY
37 TAC §8348.501 - 348.504

The repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301931

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

CHAPTER 349. STANDARDS FOR CHILD
ABUSE AND NEGLECT INVESTIGATIONS IN
SECURE JUVENILE FACILITIES

The Texas Juvenile Probation Commission adopts the repeal of
Chapter 349, §8349.101 - 349.119 and 88349.501 - 349.508,
relating to standards for child abuse and neglect investigations
in secure juvenile facilities as published in the February 7, 2003,
issue of the Texas Register (28 TexReg 1141) and will not be
republished.

TJPC adopts the repeal in an effort not to overlap with new stan-
dards, which provide structural and substantive changes from
the current standards that will become effective September 1,
2003.

No public comment was received regarding the repeal.
SUBCHAPTER A. INTAKE, INVESTIGATION,
AND ASSESSMENT

37 TAC 88349.101 - 349.119

The repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301932

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER B. CONFIDENTIALITY AND
RELEASE OF RECORDS
37 TAC 8§8349.501 - 349.508

The repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301933

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

CHAPTER 351. STANDARDS FOR
HOLD-OVER DETENTION FACILITIES

The Texas Juvenile Probation Commission adopts the repeal of
Chapter 351, 88351.1 - 351.16 and 88351.20 - 351.23, relating
to standards for short-term detention facilities as published in the
February 7, 2003, issue of the Texas Register (28 TexReg 1141)
and will not be republished.

TJPC adopts this repeal in an effort not to overlap with new stan-
dards, which provide structural and substantive changes from
the current standards that will become effective September 1,
2003.

No public comment was received regarding the repeal.
SUBCHAPTER A. DEFINITIONS
37 TAC §351.1

The repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.
TRD-200301934
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Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER B. HOLD-OVER DETENTION
FACILITY STANDARDS
37 TAC 88351.2 - 351.16

The repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.
TRD-200301935

Lisa A. Capers

Deputy Executive Director and General Counsel

Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER C. HIRING, CERTIFICATION
AND RECERTIFICATION OF JUVENILE
DETENTION OFFICERS

37 TAC 8§8351.20 - 351.23

The repeal is adopted under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with rulemaking authority.

No other code or article is affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.
TRD-200301936

Lisa A. Capers

Deputy Executive Director and General Counsel

Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

CHAPTER 341. TEXAS JUVENILE
PROBATION COMMISSION STANDARDS

The Texas Juvenile Probation Commission adopts new Chapter
341 relating to Texas Juvenile Probation Commission standards.
Section 341.15 is being adopted with non-substantive changes
to the text as published in the February 7, 2003, issue of the
Texas Register (28 TexReg 1078). Sections 341.1-341.4, 341.9-
341.10, 341.16, 341.20-341.23, 341.28-341.30, 341.35-341.41,
341.47-341.56, 341.60, and 341.65-341.71 are adopted without
changes as published and will not be republished.

TJPC adopts this rule in an effort to provide structural and sub-
stantive changes from the current standards.

No public comment was received.

SUBCHAPTER A. DEFINITIONS

37 TAC 8341.1

These standards are adopted under 8141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Proba-
tion Commission with rulemaking authority.

No other code or article is affected by these new standards.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301937

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER B. JUVENILE BOARD
RESPONSIBILITIES
37 TAC §8341.2 - 3414

These standards are adopted under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by these new standards.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301938

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢
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SUBCHAPTER C. CHIEF ADMINISTRATIVE
OFFICER RESPONSIBILITIES
37 TAC 8341.9, §341.10

These standards are adopted under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by these new standards.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301939

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTERD. TREATMENT AND SAFETY
37 TAC 8341.15, §341.16

These standards are adopted under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by these new standards.
§341.15. Treatment and Safety.

(@ Serious Incidents. The chief administrative officer or
his’her designee shall report to the Commission within 24 hours the
escape, death, attempted suicide, and any serious injury, including
youth on youth assaults, that require medical trestment by a physician
or physician’s assistant, that occurs in a juvenile justice program or
juvenile probation department.

(b) Abuse, Exploitation and Neglect.

(1) Any employee, volunteer or intern of ajuvenile proba-
tion department or juvenilejustice program shall report to the Commis-
sion and local law enforcement any allegation of abuse, exploitation or
neglect of ajuvenile that occursin or involves an employee, volunteer
or intern of ajuvenile justice program, juvenile probation department,
pre-adjudication secure detention facility, short-term juvenile detention
facility, post-adjudication secure correctional facility, or juvenile jus-
tice alternative education program.

(2) Any allegation of abuse, exploitation or neglect involv-
ing a juvenile under the jurisdiction of the juvenile court that is not
alleged to have occurred in ajuvenile justice program or facility under
the jurisdiction of the juvenile board shall be reported as required in
Texas Family Code §261.101.

(3) A report of the alleged abuse, exploitation or neglect
under subsection (1)(A) of this section shall be made within 24 hours
from the time the allegation is made.

(¢) Internal Investigation.

(1) Aninterna investigation shall be conducted for al al-
legations of abuse, exploitation or neglect in the juvenile probation de-
partment or any juvenile justice program.

(2) All employees, volunteers and interns shall fully coop-
erate with any investigation of alleged abuse, exploitation or neglect.

(3) Until the conclusion of the internal investigation, any
person alleged to be a perpetrator of abuse, exploitation or neglect shall
be placed on administrative |eave or reassigned to a position having no
contact with the alleged victim’s family, and individuals under super-
vision by the juvenile probation department, participating in ajuvenile
justice program or under the jurisdiction of the juvenile court.

(4) Attheconclusion of theinternal investigation, the chief
administrative officer shall take appropriate measuresto provide for the
safety of the juveniles.

(5) The chief administrative officer or hisher designee
shall submit a copy of the internal investigation to the Commission
within five calendar days following the completion of the internal
investigation.

(d) Intheevent the chief administrative officer isalleged to be
aperpetrator of abuse, exploitation or neglect, the juvenile board shall:

(1) conduct theinternal investigation or appoint anindivid-
ual who is not an employee of the juvenile probation department to
conduct the internal investigation;

(2) until the conclusion of the internal investigation place
the chief administrative officer on administrative leave, or ensure the
chief administrative officer has no contact with the alleged victim's
family and individuals under supervision by the juvenile probation de-
partment, participating in ajuvenile justice program or under the juris-
diction of the juvenile court; and

(3) submit acopy of the internal investigation to the Com-
mission within five calendar days following the completion of the in-
ternal investigation.

(e) The chief administrative officer shall ensure that juveniles
under supervision of the juvenile probation department or participating
in ajuvenile justice program shall not be subjected to abuse, exploita-
tion or neglect as defined in Chapter 261, Texas Family Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301940

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER E. EMPLOYMENT OF
CERTIFIED JUVENILE PROBATION OFFICERS
37 TAC §341.20 - 341.23
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These standards are adopted under 8141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by these new standards.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.
TRD-200301941

Lisa A. Capers

Deputy Executive Director and General Counsel

Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER F. REQUIREMENTS FOR
JUVENILE PROBATION OFFICERS
37 TAC §8341.28 - 341.30

These standards are adopted under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by these new standards.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301942

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER G. CASE MANAGEMENT
STANDARDS

37 TAC 88341.35 - 341.41

These standards are adopted under 8141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by these new standards.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.
TRD-200301943

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER H. DATA COLLECTION
STANDARDS

DIVISION 1. CASEWORKER SYSTEMS
37 TAC 8§8341.47 - 341.51

These standards are adopted under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by these new standards.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301944

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

DIVISION 2. NON-CASEWORKER SYSTEMS
37 TAC 8§8341.52 - 341.56

These standards are adopted under 8141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by these new standards.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.
TRD-200301945

Lisa A. Capers

Deputy Executive Director and General Counsel

Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER I. ELECTRONIC DATA
INTERCHANGE SPECIFICATIONS

28 TexReg 2940 April 4, 2003 Texas Register



37 TAC 8341.60

These standards are adopted under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by these new standards.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.
TRD-200301946

Lisa A. Capers

Deputy Executive Director and General Counsel

Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER J. RESTRAINTS
37 TAC 88341.65 - 341.71

These standards are adopted under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by these new standards.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301947

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

CHAPTER 342. STANDARDS FOR
HOUSING NON-TEXAS JUVENILES IN
TEXAS DETENTION AND CORRECTIONAL
FACILITIES

37 TAC 88342.1 - 342.3

The Texas Juvenile Probation Commission adopts new Chap-
ter 342, 88342.1-342.3, relating to standards for housing out-of-
state juveniles. This chapter is adopted without changes as pub-
lished in the February 7, 2003, issue of the Texas Register (28
TexReg 1089) and will not be republished.

TJPC adopts this rule in an effort to provide structural and sub-
stantive changes from the current standards.

No public comment was received.

These standards are adopted under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Proba-
tion Commission with rulemaking authority.

No other code or article is affected by these new standards.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301948

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

CHAPTER 343. STANDARDS FOR SECURE
JUVENILE PRE-ADJUDICATION DETENTION
AND POST-ADJUDICATION CORRECTIONAL
FACILITIES

The Texas Juvenile Probation Commission adopts new Chapter
343, 88343.1-343.17, 343.30-343.37, 343.45-343.52, and
343.60-343.68, relating to standards for juvenile pre-adjudi-
cation and post-adjudication secure facilities. Sections 343.1,
343.5, 343.7, 343.10, 343.30, 343.37, 343.52, and 343.66
are adopted with changes to the proposed text as published
in the February 7, 2003, issue of the Texas Register (28
TexReg 1092). Sections 343.2-343.4, 343.6, 343.8, 343.9,
343.11-343.17, 343.31-343.36 343.45-343.51, 343.60-343.65,
343.67, and 343.68 are adopted without changes and will not
be republished.

TJPC adopts this rule in an effort to provide structural and sub-
stantive changes from the current standards.

No public comment was received regarding adoption of the new
sections.

SUBCHAPTER A. DEFINITIONS
37 TAC §343.1

These standards are adopted under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Proba-
tion Commission with rulemaking authority.

No other code or article is affected by these new standards.
8343.1. Definitions.

The following words and terms when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Alleged Victim--A juvenile alleged as being avictim of
abuse, exploitation or neglect.

(2) Attempted Suicide--Any action a resident takes that
could result in taking his or her own life voluntarily and intentionally
while detained or placed in a secure facility.

(3) Chemical Agents--Oleorsin Capsicum (OC) pepper
spray, or Orthochlorobenzalmalonoitrile (tear gas).
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(4) Chief Administrative Officer--Regardless of title, the
person hired by ajuvenile board who is responsible for oversight of the
day-to-day operations of a juvenile probation department or a multi-
county juvenile judicial district.

(5) Commission--The Texas Juvenile Probation Commis-
sion.

(6) Common Activity Area--Area inside the facility to
which residents have access and in which activities are conducted.
This area includes but is not limited to dayrooms, covered recreation
areas, recreation rooms, education rooms, counseling rooms, testing
rooms, visitation areas, and medical or dental rooms.

(7) Contraband--Any item not issued to employees for the
performance of their duties and which employees have not obtained su-
pervisory approval to possess. Contraband also includesany item given
to aresident by an employee or other individual, which aresident is not
authorized to possess or use. Specific items of contraband include, but
are not limited to:

(A) firearms;

(B) knives,

(C) ammunition;
(D) drugs,

(E) intoxicants;

(F) pornography; and

(G) any unauthorized written or verbal communication
brought into or taken from an institution for aresident, former resident,
associate of or family members of a resident.

(8) Design Capacity--The number of peoplethat can safely
occupy a building or space as determined by the original architectural
design and any building modifications, licensing, accreditation, regu-
latory authorities, and building codes.

(9) Detention--Thetemporary secure custody of ajuvenile,
or other individual pending juvenile court disposition or transfer to an-
other jurisdiction or agency.

(10) Facility Administrator--Individual designated by the
policy board of aprivate secure facility, or by the Chief Administrative
Officer or juvenile board, as the on-site program director or superin-
tendent of a secure facility.

(11) Juvenile Detention Officer--A person whose primary
responsibility is the supervision of the daily activities of residentsin a
securefacility. Thismay include the facility administrator, assistant fa-
cility administrator or asupervisor of juvenile detention officers. Other
administrative, food services, janitorial, and auxiliary staff are not con-
sidered to be detention officers.

(12) Military Style Program--A post-adjudication secure
correctional facility that features military-style discipline and structure
as an integral part of its trestment and rehabilitation program.

(13) Multiple Occupancy Housing Unit--A unit designed
and constructed for multiple occupancy sleeping which is self-con-
tained and includes appropriate sleeping, sanitation and hygiene equip-
ment or fixtures.

(14) Non-Program Hours--Time period when all scheduled
resident activity for the entire resident population has ceased for the
day.

(15) Physical Training Program--Any program that
requires participants to engage in and perform structured physical
training and activity. Thisdoes not include recreational team activities.

(16) Post-Adjudication Secure Correctiona Facility ("Fa-
cility" or "Secure Facility")--A public secure facility administered by a
juvenile board or a privately operated facility certified by the juvenile
board that includes construction and fixtures designed to physically re-
strict the movements and activities of the residents, and isintended for
the treatment and rehabilitation of youth who have been adjudicated.
Subchapters A, B, D and E of this title apply to all post-adjudication
secure correctional facilities. A Post-Adjudication Secure Correctional
Facility does not include any non-secure residential program operating
under the authority of ajuvenile board.

(17) Pre-Adjudication Secure Detention Facility ("Facil-
ity" or "Secure Facility")--A public secure facility administered by a
juvenile board or a privately operated facility certified by the juvenile
board that includes construction and fixtures designed to physically
restrict the movements and activities of juveniles or other individuals
held in lawful custody in the facility and is used for the temporary
placement of any juvenile or other individual who is accused of having
committed an offense and is awaiting court action, an administrative
hearing, or other transfer action. Subchapters A, B, C and E of this
title apply to al pre-adjudication secure detention facilities. A secure
detention facility does not include a short-term detention facility as
defined by Texas Family Code 851.12(j).

(18) Primary Control Room--A restricted or secure area
from which entrance into and exit from a secure facility is controlled.
The primary control room also contains the emergency, monitoring,
and communications systems and is staffed 24 hours each day that res-
idents are in the facility.

(19) Professionals--The following persons are considered
professionals:

(A) teachers certified as educators by the State Board
for Education Certification including teachers certified by the State
Board for Education Certification with provisional or emergency cer-
tifications;

(B) educational aides or paraprofessionds certified by
the State Board for Education Certification;

(C) hedth care professionals licensed or certified by:

(i) the Texas Board of Nurse Examiners;
(ii) the Texas Board of Medical Examiners;
(iii) the State Board of Physician Assistants; or
(iv) the Texas Department of Health;
(D) mental health professionalslicensed or certified by:

(i) the Texas State Board of Examiners of Psychol-
ogists,

(ii) the Texas State Board of Examiners of Profes-
sional Counselors,

(iii) theTexas State Board of Examinersof Marriage
and Family Therapists;

(iv) the Texas Department of Health;

(v) the Texas Commission on Alcohol and Drug
Abusg;

(vi) theTexas State Board of Medical Examiners; or
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(vii) the Texas Board of Socia Worker Examiners
provided thelicensureis either as an advanced practitioner or advanced
clinical practitioner.

(E) menta health professionas employed by the Texas
Department of Mental Health and Mental Retardation or an entity that
contracts as a service provider with the Texas Department of Mental
Health and Mental Retardation.

(F) socia workerslicensed by the Texas Board of Social
Worker Examiners;

(G) juvenileprobation officerscertified by the Texas Ju-
venile Probation Commission; and

(H) commissioned law enforcement personnel.

(20) Program Hours--Time period of no less than 10 hours
when the resident population has scheduled activities and any shift
changes that occur during the time period when the resident popula
tion has scheduled activities.

(21) Resident--A juvenile or other individual that has been
admitted into or court-ordered to reside in a secure facility.

(22) Single Occupancy Housing Units--Units designed and
constructed with separate and secure, individual resident sleeping quar-
ters.

(23) TJPC Standard Screening Tool--An instrument
approved by the Commission that screens the juvenile’'s needs in the
area of mental health.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301949

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER B. PRE-ADJUDICATION AND
POST-ADJUDICATION SECURE FACILITY
STANDARDS

37 TAC 8§8343.2 - 343.17

These standards are adopted under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Proba-
tion Commission with rulemaking authority.

No other code or article is affected by these new standards.

8343.5. Physical Plant.
(@ Location.

(1) If thefacility islocated in the same building or on the
grounds of any type of adult corrections facility, it shall be a separate,
self-contained unit.

(2) All applicable federa and state laws pertaining to the
separation of juveniles from adult inmates shall apply.

(b) Separate Operations.

(1) All pre-adjudication programs shall be operated sepa-
rately from any post-adjudication programs.

(2) Whereapre-adjudication program and a post-adjudica-
tion program are located in the same building or on the same grounds,
contact between the two populations shall be kept to a minimum.

(c) Exits. Facility exitsshall be clear of obstruction, and prop-
erly marked for evacuation in the event of fire or other emergency.

(d) Storage. Storage of cleaning supplies and equipment shall
not be accessible to residents.

(e) FireSafety Plan. Thefacility shall adopt afire safety plan.
(1) Thefire safety plan shall:

(A) beapproved inwriting by the governmental fire au-
thority having primary jurisdiction of the facility; and

(B) designate afacility staff person asthefire safety of -
ficer.

(2) Thefacility fire safety officer’s duties shall include in-
suring the following:

(A) maintenance of acurrent fire drill log;

(B) proper disposal of combustible refuse;

(C) aposted plan for prompt evacuation of the facility;
(D) quarterly firedrills on all shifts; and

(E) procedures for the use and control of flammable,
toxic, and caustic materials.

(f) Safety Codes. The facility shall conform to the provisions
set forth in the Life Safety Code, National Fire Protection Association
(NFPA), 101 and/or any applicable state and local fire safety codes.
The Life Safety Code may be substituted with local government ordi-
nances/codes only if said ordinances/codes are specifically written to
include building occupancy for detention and correctional usage.

(1) A formalized facility Life Safety Code Inspection/fire
safety inspection shall be completed prior to the facility becoming op-
erational.

(2) All subsequent facility Life Inspection Safety Code/fire
safety inspection shall be conducted at least annually.

(3) All inspection reports shall be reduced to written docu-
mentation which shall include:

(A) anenumeration of the specific code(s) used during
the inspection;
(B) any corrective action required;
(C) thenameand title of person conducting the inspec-
tion; and
(D) the date(s) of the inspection.
(g) Population. The population of the facility shall not exceed
the design capacity of the facility.
(h) Lighting. There shall be lighting available for the resi-
dents.

(i) Natural Lighting. All housing areaslocated in facilities de-
signed and constructed or placed into operation on or after the effective
date of this standard shall provide natural light available from a source
within 20 feet of the area.

(j) Facility design. All housing areas shall provide for the fol -
lowing:
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(1) an operable shower or bath with hot and cold running
water for at least every ten residents;

(2) fully functioning:
(A) heating systems;
(B) ventilation systems; and
(C) cooling systems;

(3) accessto adrinking fountain;

(4) toilets shall be provided at a minimum ratio of one for
every 12 juvenilesin male facilities, and one for every eight juveniles
in female facilities. For facilities constructed after March 1, 1996, the
ratio shall be one toilet for every six juveniles.

(A) urinals may be substituted for up to one-half of the
toiletsin al male facilities;

(B) al housing units with five or more juveniles shall
have a minimum of two toilets; and

(5) accessto awashbasin with hot and cold running water.

(k) Confinement Rooms. Any room utilized for the confine-
ment of residents from the general population under the provisions of
these standards shall be equipped with:

(1) atoilet;
(2) awashbasin with running water; and
(3) amattress.

(I) Disabled Residents. Rooms or housing units used by dis-
abled residents shall be designed for their use and provide for their
safety and security in accordance with state and federal law.

(m) Program and Services Areas. The fecility shall be de-
signed to provide space for:

(1) aroom or areafor visitation;

(2) religious activities;

(3) interviewing and counseling; and
(4) educational instruction.

(n) Persona Property. Space shall be provided for secure stor-
age of the resident’s personal property.

(0) Housing Units. The secure facility shall be constructed
with housing units of no more than 24 residents each.

(p) Dining Area. The dining area shall provide a minimum of
15 square feet of floor space per diner.

(o) Alternate Power Source. In the event that regular power
is interrupted, the facility shall have an aternate source of power to
operate:

(1) lights;
(2) communications systems,
(3) firedetection and alarm systems; and
(4) ©ectric door locks.
(r) Preventive Maintenance.

(1) Power systems shall be tested at |east every two weeks,
the results documented and any deficiencies corrected.

(2) All emergency equipment and systemsshall betested at
least monthly, the results documented and any deficiencies corrected.

() Ventilation. Alternate means of ventilation shall be main-
tained in case regular power is interrupted.

(t) Access for Individuals with Disabilities. All parts of the
facility that are accessibleto the public shall be accessibleto and usable
by staff and visitors with physical disabilities in accordance with state
and federal law.

(u) SecureStorage. Thereshall bealocation for securestorage
of restraining devices, and related security equipment. This equipment
shall be readily accessible to authorized persons.

8343.7. Rules and Discipline.

(@) Prohibited Sanctions. Thefollowing sanctionsshall be pro-

hibited:

(1) corpora punishment;

(2) humiliating punishment;

(3) oneresident sanctioning another;

(4) group punishment for the acts of an individual;

(5) deprivation of food;

(6) deprivation of clothing;

(7) deprivation of dleep;

(8) deprivation of medical services; and

(9) physical exercises used for compliance, intimidations,
or with the exception of post-adjudication military style programs, dis-
cipline.

(b) Enforcement. Rule violations and corresponding staff ac-
tions shall be recorded in the resident’s record.

(c) Law Violations. When aresident is alleged to have com-
mitted afelony or aclass A or B misdemeanor while in the facility, the
case shall be referred to alaw enforcement agency for possible inves-
tigation and/or prosecution.

(d) Separation from the Group.
(1) Room Restriction.

(A) Room restriction may be used in increments of up
to 60 minutes for behavior modification.

(B) Duringroom restriction, ajuvenile detention officer
shall personally observe and record theresident’ sbehavior in staggered
intervals not to exceed 15 minutes.

(2) Room Confinement.

(A) Room confinement may be used when aresident is
out of control, repeatedly refusesto comply with rules, or isathreat to
himself or others.

(B) Room confinement may be utilized by a juvenile
detention officer for up to 24 hours.

(C) Thejuvenile detention officer shall complete adis-
ciplinary report for submission to the facility administrator or designee
that describes the circumstances and the staff action taken in response
to the violation.

(D) Confinement beyond 24 hours shall be approved in
writing by the facility administrator or designee, and reauthorized in
writing by the facility administrator or designee, if necessary, every 24
hours.
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(E) During room confinement, ajuvenile detention offi-
cer shall personally observe and record the resident’ s behavior in stag-
gered intervals not to exceed 15 minutes.

8§343.10. Health Care Services.

(@) Heath Service Authority. The facility administrator shall
designate a health service authority responsible for health care deci-
sions within the facility. The health service authority shall be a physi-
cian, registered nurse, or physician’s assistant.

(b) Health Service Coordinator.

(1) Thefacility administrator or designee shall designate a
staff member to coordinate health care delivery in the facility.

(2) The health service coordinator shall receive special
training in health care and be familiar with local health care providers
and facilities.

(©) Medica Referral. If astaff member believes any resident
to be in need of immediate medical attention or if a resident requests
treatment, the resident shall be referred for medical services.

(d) Medica Confinement. Medical confinement may be or-
dered as a health precaution at the direction of a medical professional.

(1) The reasons for the medical confinement of a resident
shall be documented and a copy placed in the resident’ s file.

(2) During medical confinement, a juvenile detention offi-
cer shall personally observe and record the resident’ s behavior in stag-
gered intervals not to exceed 15 minutes.

(e) Medica Release. Documentation of consent for medical
treatment received in accordance with Texas Family Code §32.001,
shall be maintained in applicable resident files.

(f) Medication. In accordance with Texas Human Resources
Code 8§142.005, the juvenile board shall adopt a policy concerning the
administration of medication to residents. The policy shall include
which facility employees are authorized to administer medication to
residents.

(9) Suicida Youth.
(1) Prevention Plan.

(A) Eachfacility shall have awritten suicide prevention
plan developed in consultation with a menta health professional that
addresses the following components:

(i) definitionsof high risk and moderate risk for sui-
cidal behavior;

(ii) screening methodology to assess and assign a
resident’s risk of suicide upon admission and upon any indication a
resident previously screened may now be at moderate or high risk for
suicidal behavior;

(iii) communication among facility staff, mental
health professionals, the resident’s juvenile probation officer, the res-
ident and the resident’s parent or guardian including communication
regarding observations or indications a resident previously screened
may now be at moderate or high risk for suicidal behavior;

(iv) level of supervision for residents assigned to
moderate or high risk for suicidal behavior;

(v) policy and procedure for intervening in suicide
attempts,

(vi) reporting of resident suicides and attempted sui-
cides in accordance with any applicable state law, administrative stan-
dard, or loca policy or ordinance;

(vii) training on the contents and implementation of
the suicide prevention plan;

(viii) housing of residents assigned to moderate or
high risk of suicidal behavior including theremoval fromtheresident’s
presence of any dangerous objects; and

(ix) mortality reviews designed to review the facil-
ity’s compliance and possible needed revisions to the suicide preven-
tion plan following aresident’ s suicide.

(B) All juveniledetention officersshall betrainedin the
implementation of the suicide prevention plan.

(C) Review.

(i) Thesuicide prevention plan shall bereviewed on
an annual basis in consultation with a mental health professional.

(if) The suicide prevention plan shall be included in
the facility administrator’s review of the facility’s policies and proce-
dures in accordance with §343.2(d)(1) of this chapter.

(2) Level of Supervision.

(A) Moderate Risk for Suicidal Behavior. During non-
program hours, or any time aresident classified as a moderate risk for
suicidal behavior is confined or restricted from the general population:

(i) The resident shall be visually checked by a ju-
venile detention officer at staggered intervals not to exceed every 10
minutes.

(i) The juvenile detention officer shall document
each visual observation made with the time of the observation and a
genera description of the resident’s behavior.

(B) High-Risk for Suicidal Behavior.

(i) Supervision. During non-program hours, or any
time aresident classified as high risk for suicidal behavior is confined
or restricted from the general population:

() The resident shall be under the continuous,
uninterrupted visual supervision of ajuvenile detention officer.

(1) The juvenile detention officer shall doc-
ument physical observations of a high risk resident at staggered
intervals not to exceed every 30 minutes.

(i) Required Documentation. The following doc-
umentation shall be maintained for high-risk residents and shall be
posted where it isimmediately accessible to the juvenile detention of-
ficer providing supervision to the high-risk resident:

(I) the date and time the resident was classified
as high risk;

(1Y who classified the resident as high risk;

(I11)  adescription of the resident’s behavior that
caused the resident’ s classification as high risk;

(V)  who has been assigned to supervise the res-
ident;

(V) thelocation for the resident’s supervision;

(VI) the date and time the resident was reclassi-
fied as no longer being high risk; and

(VI1)  the name of the mental health professional
who reclassified the resident as no longer being high risk.
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(C) A juvenile detention officer assigned to work in a
facility’ sprimary control room may not provide supervision under sub-
paragraph (A) or (B) of this paragraph.

(D) Video and audio monitoring devices shall not sub-
stitute for supervision by a juvenile detention officer under subpara-
graph (A) or (B) of this paragraph.

(3) Menta Health Referral.

(A) The facility shall refer a resident classified as ex-
hibiting ahigh-risk for suicidal behavior to amental health professional
as defined by §343.1(19)(D)(i), (ii), (iii), (vi), and (vii) or (E) of this
chapter or mental health agency within 24 hours from the time the res-
ident is classified as a high risk for suicida behavior.

(B) The facility shall maintain written documentation
that the referral under subparagraph (A) of this paragraph was made.
The documentation shall include:

(i) who notified the mental health professional or
mental health agency;

(ii) thedate and time of the notification;
(iii) the method of noetification; and

(iv) abrief description of the response provided by
the mental health professional or mental health agency.

(C) Prior to being removed from a high risk for suici-
dal behavior designation/classification, amental health professional as
defined by §343.1(19)(D)(i), (ii), (iii), (vii) or (E) of this chapter shall
conduct an assessment of theresident’ s suicide risk and issue awritten
recommendation which addresses the following:

(i) theneed to re-classify the resident’s suicide risk
level;

(ii) the need for intervention strategies and/or ser-
vices during the resident’s period of incarceration within the facility;
and

(iii) the need for additional assessment(s).
(D) The mental health professional’s written recom-
mendation shall be maintained in the resident’ s record.

(E) Only the facility administrator, or their designee
may remove aresident from being designated/classified asbeing ahigh
risk for suicidal behavior under paragraph (2)(B) of this subsection.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’'s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301950

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER C. PRE-ADJUDICATION
SECURE DETENTION FACILITY STANDARDS
37 TAC §8343.30 - 343.37

These standards are adopted under 8141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Proba-
tion Commission with rulemaking authority.

No other code or article is affected by these new standards.
§343.30.

(@ Intake. Anyone presented for admission to detention and
in need of emergency medical careduetoinjury, iliness or intoxication
or in need of mental health intervention shall not be admitted into de-
tention.

Intake, Admission and Release.

(1) The referring person shall be directed to a health care
facility to have the individual evaluated and trested.

(2) Subsequent admission to detention is contingent upon
written medical clearance provided by a health care or mental health
professional.

(b) Intoxicated Individuals.

(1) Anyone admitted to detention shall be assessed to de-
termine the need for detoxification from alcohol or other substances.

(2) Intoxicated individuals who have been medically
cleared for admission should be placed under medical confinement in
accordance with §343.10(d) of this chapter.

(c) Intake.

(1) Anintake or other officer authorized by the court shall
be on duty at the facility or on call 24 hours a day.

(2) Written policy shall state the conditions under which
theintake officer may authorize the conditional release of anindividual
referred to the facility.

(d) Orientation.

(1) A detention officer shall orient each newly admitted
resident to the facility.

(2) Theorientation shall include, in the resident’s primary
language, an explanation of the following:

(A) facility’s program rules;
(B) grievance policy and procedures; and
(C) the procedures to access hedlth care.

(3) When aliteracy problem prevents a resident from un-
derstanding written rules, a staff member or trandator shall assist the
resident in understanding the rules.

(4) If the resident is not sufficiently fluent in English or
Spanish, then arrangements shall be made to provide the resident with
an orientation in the resident’s primary language within 48 hours of
admission.

(e) Persona Property. Written policy shall describe the pro-
cedures regarding the handling of residents’ personal property held by
the facility.

(f) Bedding. Each resident shall be provided suitable clean
bedding including sheets, pillow and pillowcase, mattress, and blan-
kets.

(g) Clothing. Clean clothing isto be provided upon admission.

(h) Personal Hygiene. Residents shall berequired to surrender
their clothing and to bathe or shower upon admission.

(i) Screening. The TIPC Standard Screening Tool shall be ad-
ministered to each resident that is admitted into detention.
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(1) Thetool shall be administered within 48 hoursfrom the
time the resident is admitted into detention.

(2) A copy of the completed tool shall be provided to the
supervising juvenile probation officer.

(j) Health Screening. Within one hour of admission, a health
screening shall be conducted on each resident. Information obtained
shall include, but is not limited to:

(1) mental health problems;

(2) suiciderisk in accordance with §343.10(g)(1)(A)(ii) of
this chapter;

(3) current state of health including:
(A) dlergies;
(B) other chronic conditions;
(C) tuberculosis;
(D) sexually transmitted diseases; and
(E) other infectious diseases,

(4) current use of medication including type, dosage and
prescribing physician;

(5) denta problems;

(6) vision problems;

(7) drug and acohal use;

(8) physical disabilities; and

(9) evidence of physica trauma.

(k) Any finding of the health screening that indicates asignifi-

cant potential health risk to the staff and residents shall beimmediately
reported to the facility administrator, and the affected resident shall be

placed in medical confinement until proper medical clearance is ob-
tained.

(I) Assessment Period. Upon entering the facility, residents
shall be assigned to the general program as soon as possible after ad-
mittance.

(1) Written policy shall prohibit automatic room confine-
ment for periods of time longer than necessary to assess the risks and
needs of the residents.

(2) If aresident is confined in his or her room at admis-
sion for assessment purposes, juvenile detention officers shall docu-
ment their assessment of the resident during this 24-hour period and
retain this documentation in the resident’ s file.

(3) A juveniledetention officer shall, at staggered intervals
not to exceed 15 minutes, personally observe and record the behavior
of residents in room confinement during the assessment period.

(m) Release. Procedures for releasing residents shall include:
(1) verification of identity of the person receiving custody;
(2) verification of release authorization;

(3) signed release by resident for the return of personal
property; and
(4) receipt signed by person receiving custody.

§343.37. Programs.

(& Education. The facility administrator shall ensure that
there is an educational program that requires al residents to partici-
pate. The program shall include:

(1) coursesof study that meet the requirements of the Texas
Education Code;

(2) aminimum of 180 days of educational instruction or
provide educational servicesthat coincide with thelocal school district
calendar;

(3) require coordination with thelocal education agency to
provide appropriate specia education services; and

(4) documentation of the natification to the local school
district as required by the Texas Education Code §29.012.

(b) Reading Materials. Reading materials shall be availableto
al residents.

() Recreation.
(1) Recreationa equipment and supplies shall be provided.
(2) Therecreational schedule shall provide:
(A) atleast one hour of organized physical activity per
day; and
g (B) at least one hour of open recreational activity per
ay.

(d) Work. Written policy requires that residents shal be re-
sponsible for cleaning their own rooms and other areas of the facility.

(1) Other work shall be voluntary unless it involves court-
ordered community service restitution and shall meet state and federal
child labor laws.

(2) Residentsshall not berequired to perform personal ser-
vices for staff.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301951

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER D. POST-ADJUDICATION
SECURE CORRECTIONAL FACILITY
STANDARDS

37 TAC 88343.45 - 343.52

These standards are adopted under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Proba-
tion Commission with rulemaking authority.

No other code or article is affected by these new standards.
§343.52. Programs.

(@) Education. The facility administrator shall ensure that
there is an educational program that requires al residents to partici-
pate. The program shall:
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(1) provideaminimum of 180 days of educational instruc-
tion or provide educational servicesthat coincide with the local school
district calendar;

(2) provide a minimum of four hours of educational in-
struction to each resident on every day that the local school district is
normally in session;

(3) require coordination with the local education agency to
provide appropriate special education services, and

(4) documentation of the notification to the local school
district as required by the Texas Education Code §29.012.

(b) Reading Materials. Reading materials shall be availableto
all residents.

(c) Recreation. Recreationa material, equipment, and sup-
plies shall be provided for both indoor and outdoor activities. A recre-
ational schedule shall provide:

(1) atleast onehour of organized physical activity per day;

(2) at least one hour of open recreational activity per day;
and

(3) indoor and outdoor activity for al residents.

(d) Individualized Treatment Plan. The facility shall develop
an individualized treatment plan in collaboration with the juvenile pro-
bation department in accordance with the following:

(1) ThelIndividualized Treatment Plan shall:

(A) be developed and implemented within 30 calendar
days of the resident’sinitial date of placement;

(B) bedevelopedin consultationwiththeresident’ spar-
ent, guardian or custodian, the resident, and the supervising juvenile
probation officer;

(C) contain specific behavioral goals using the nine do-
mainsoutlined in Title 1, Part 15, 8351.13 of the Texas Administrative
Code;

(D) besigned by the resident and the resident’s parent,
guardian or custodian, the substitute care provider, and the resident’s
supervising probation officer; and

(E) beretained intheresident’srecord with copies pro-
vided to the resident, the resident’s parent, guardian or custodian and
the supervising juvenile probation department.

(2) Individualized Treatment Plan Review.

(A) Treatment plans shall be reviewed and updated ev-
ery 90 calendar days.

(B) The resident and at least one parent, guardian, or
custodian shall participate in the treatment plan review with the sub-
stitute care provider and the resident’ s supervising juvenile probation
officer.

(C) The treatment plan reviews shall measure the resi-
dent’s progress toward meeting his’her goals using the six-point scale
outlined in Title 1, Part 15, §351.13 of the Texas Administrative Code.

(D) The outcome of the substitute care provider’s ser-
vice delivery shall be assessed based on whether the juvenile is pro-
gressing in fifty percent or more of identified goals.

(E) Treatment plan reviews shall be signed by the resi-
dent, the resident’s parent, guardian, or custodian and the supervising
juvenile probation officer.

(F) Copies of every treatment plan review shall be re-
tained in the resident’s record.

(e) Rehabilitative Services. The social services program shall
provide:

(1) individual counseling;

(2) group counseling;

(3) substance abuse prevention education; and

(4) AIDS awareness.

(f) Physical Training Program.

(1) If afacility hasaphysical training program, the facility
shall have a written physical training program plan. The plan shall
include:

(A) aninitial physical fitness screening tool;

(B) types of exercises; and

(C) exercisetime limits.

(2) Before participating in the physical training program,
the resident shall:

(A) have aninitial physical fitness screening adminis-
tered by the facility to determine the resident’ s ability to participatein
the program; and

(B) have asigned release by a physician to participate
in a program of strenuous physical exercise.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301952

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER E. RESTRAINTS
37 TAC 8§8343.60 - 343.68

These standards are adopted under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Proba-
tion Commission with rulemaking authority.

No other code or article is affected by these new standards.
§343.66. Restraint Chair.

In addition to the requirementsfound in §8343.61 - 343.63 of this chap-
ter, the use of the restraint chair shall be governed by the following cri-
teria:
(1) Requirements.
(A) only a professionally manufactured restraint chair
approved by the juvenile board may be used in ajuvenile facility;
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(B) therestraint chair may only be used to prevent self-
injury, injury to others, or when aresident displays extremely aggres-
sive or disruptive behavior and other approved restraint techniques are
inappropriate or ineffective to control the resident’ s behavior; and

(C) only ajuvenile probation or detention officer who
has been trained in the proper use of the restraint chair shall:

(i) be authorized to place aresident in the restraint
chair; and

(ii) provide supervision of a resident placed in the
restraint chair;

(D) circulation checks shall be conducted by ajuvenile
probation or detention officer every 10 minutes;

(E) length of confinement

(i) aresident shal be released from the restraint
chair as soon as the resident is no longer athreat to self or others and
the resident can be reasonably controlled by staff;

(i) aresident shall be considered for removal from
the restraint chair every ten minutes;

(iii)  the maximum confinement time in the restraint
chair is one hour unless authorized by the facility administrator or de-
signee after examination of the resident’s condition by one of the fol-
lowing licensed medical professionals:

() emergency medical services (EMSffire
rescue);

(1) paramedic;

(1) registered nurse (RN);

(IV) physician (MD);

(V) licensed vocational nurse (LVN);

(V1) physician assistant (PA); or

(VII) emergency medical technician (EMT);

(iv) five hoursisthe maximum total time aresident
may berestrained in arestraint chair within atwenty-four hour period;

(F) eachuseof therestraint chair shall be authorized by
the facility administrator or designee;

(G) when occupied, therestraint chair shall beplaced in
an areawith minimum visibility by other residentsin the facility; and

(H) there shall be provisions for the inspection and
maintenance of the restraint chair.
(2) Prohibitions.

(A) restraint chairs that have been altered, modified or
customized in any way from their originally manufactured state and
intended use; and

(B) the restraint chair shall not be used to confine any
resident for the sole reason as having been designated as being at high
risk of suicidal behavior.

(3) Supervision of Resident in Restraint Chair.
(A) level of supervision.

(i) aresident placedintherestraint chair shall beun-
der constant visual supervision until the resident is removed from the
chair;

(ii) theofficer responsiblefor providing the constant
visua supervision of aresident in the restraint chair may have limited
concurrent duties only if those duties do not impede the constant visual
supervision requirement; and

(ili) aresident classified as high risk of suicidal be-
havior under 8343.10(g) of this chapter who is placed in a restraint
chair shall be supervised in accordance with §343.10(g)(2)(B) of this
chapter;

(B) theofficer responsiblefor providing the constant vi-
sual supervision of aresident in the restraint chair shall have physical
possession of the key or other mechanism for unlocking or releasing
the resident from the restraint chair;

(C) primary control room staff shall not be authorized
to provide the constant visual supervision of a resident placed in the
restraint chair; and

(D) audio and/or video monitoring cannot substitute for
the constant visual supervision;

(4) Required Training. Any juvenile probation or juvenile
detention officer authorized to place a resident into a restraint chair
shall betrained annually in the proper use of the restraint chair. Train-
ing topics shall include but not be limited to:

(A) circumstancesthat are appropriate for use of the re-
straint chair;

(B) proper use of the restraint chair, including how to
get aresident in and out of the device safely;

(C) supervision procedures for aresident placed in the
chair;

(D) monitoring the vital signs and critical circulation
points of aresident placed in the restraint chair;

(E) emergency procedures for theremoval of aresident
from the restraint chair; and

(F) documentation required for use of therestraint chair.

(5) Documentation of Chair Restraints. In addition to any
documentation required under 8343.63 of this chapter aten-minute ob-
servation log shall be maintained that documents:

(A) justification for theresident’s continued restraint in
or removal from the restraint chair;

(B) the results of the circulation checks conducted un-
der paragraph (1)(D) of this section; and

(C) any checksconducted under paragraph (1)(E)(iii) of
this section.

(6) Review of Use of Restraint Chair.

(A) The facility administrator and the juvenile board
shall review the use of the restraint chair annualy.

(B) Thereview shall consider and evaluate:
(i) thefrequency of use;
(if) the outcomes of the chair’s use; and

(ili) any needed modifications to policy and proce-
dure concerning the chair.
This agency hereby certifies that the adoption has been reviewed

by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301953

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

CHAPTER 347. TITLE IV-E FEDERAL
FOSTER CARE PROGRAMS

37 TAC 88347.1, 347.3, 347.5, 347.7, 347.9, 347.11, 347.13,
347.15, 347.17, 347.19, 347.21

The Texas Juvenile Probation Commission adopts new Chap-
ter 347, 88347.1, 347.3, 347.5, 347.7, 347.9, 347.11, 347.13,
347.15, 347.17, 347.19, and 347.21, relating to standards for Ti-
tle IV-E Federal Foster Care Programs. This chapter is adopted
without changes to the text as published in the February 7, 2003,
issue of the Texas Register (28 TexReg 1114) and will not be re-
published.

TJPC adopts this rule in an effort to provide structural and sub-
stantive changes from the current standards.

No public comment was received regarding adoption of the new
sections.

These standards are adopted under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Proba-
tion Commission with rulemaking authority.

No other code or article is affected by these new standards.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301954

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

CHAPTER 348. JUVENILE JUSTICE
ALTERNATIVE EDUCATION PROGRAMS

The Texas Juvenile Probation Commission adopts new Chap-
ter 348, 88348.1-348.19 and §8348.30-348.33, relating to stan-
dards for juvenile justice alternative education programs. This
chapter is adopted without changes as published in the Febru-
ary 7, 2003, issue of the Texas Register (28 TexReg 1114) and
will not be republished.

TJPC adopts this rule in an effort to provide structural and sub-
stantive changes from the current standards.

No public comment was received.

SUBCHAPTER A. PROGRAM OPERATIONS
37 TAC 8§8348.1 - 348.19

These standards are adopted under 8141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Proba-
tion Commission with rulemaking authority.

No other code or article is affected by these new standards.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301955

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER B. ACCOUNTABILITY
37 TAC §8348.30 - 348.33

These standards are adopted under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Proba-
tion Commission with rulemaking authority.

No other code or article is affected by these new standards.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301956

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

CHAPTER 349. GENERAL ADMINISTRATIVE
STANDARDS

The Texas Juvenile Probation Commission adopts new Chap-
ter 349, §8349.1, 349.2, 349.7-349.15, 349.21-349.32, 349.37,
349.42-349.52, 349.57-349.64, and 349.69-349.72, relating to
general administrative standards. Section 349.7 and §349.10
are adopted with changes to the text as proposed in the February
7, 2003, issue of the Texas Register (28 TexReg 1073). Sections
88349.1, 349.2, 349.8, 349.9, 349.11-349.15, 349.21-349.32,
349.37, 349.42-349.52, 349.57-349.64, and 349.69-349.72 are
adopted without changes and will not be republished.

TJPC adopts this rule in an effort to provide structural and sub-
stantive changes from the current standards.

No public comment was received regarding adoption of the new
sections.
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SUBCHAPTER A. DEFINITIONS
37 TAC 8349.1

The standard is adopted under 8141.042 of the Texas Human
Resource Code, which provides the Texas Juvenile Probation
Commission with rulemaking authority.

No other code or article is affected by the new standard.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301957

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER B. WAIVER
37 TAC §349.2

The standard is adopted under §141.042 of the Texas Human
Resource Code, which provides the Texas Juvenile Probation
Commission with rulemaking authority.

No other code or article is affected by the new standard.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301958

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER C. CERTIFICATION AND
RECERTIFICATION
37 TAC 8§8349.7 - 349.15

These standards are adopted under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Proba-
tion Commission with rulemaking authority.

No other code or article is affected by these new standards.
8349.7. Certification Eligibility.
(8 Basic Eligibility Requirements.

(1) Inaddition to the requirementsin subsections (b) or (c)
of this section an applicant is eligible for certification from the Com-
mission if the applicant:

(A) istwenty-one years of age or older;

(B) does not have any of the following disqualifying
criminal history:

(i) afelony conviction against the laws of this state,
another state, or the United States within the past 10 years;

(ii) adeferred adjudication for a felony against the
laws of this state, another state, or the United States within the past 10
years,

(iii)  current felony probation or parole;

(iv) ajailable misdemeanor conviction against the
laws of this state, another state or the United States within the past 5
years;

(v) a deferred adjudication for a jailable misde-
meanor against the laws of this state, another state, or the United
States within the past 5 years;

(vi) current misdemeanor probation or parole; or

(vii) registration as asex offender under Chapter 62,
Texas Code of Criminal Procedure.

(C) isnot currently under an order of suspension issued
under §349.27 or §349.31 of this chapter; and

(D) hasnever had any type of certification revoked from
the Commission under §349.27(D)(3) of this chapter.

(2) A request for waiver may not be requested for any dis-
qualifying criminal history under paragraph 1(B) of this subsection un-
less the person received a pardon based upon proof of innocence or the
reversal of afinding of guilt by either thetrial or an appellate court.

(b) Probation Officer.

(1) Inaddition to meeting the requirements under subsec-
tion (a) of this section, an applicant is eligible for certification as a
probation officer if the applicant:

(A) meets the employment eligibility requirements un-
der 8341.20 of thistitle or has received an exemption under §341.21 of
this title; and

(B) completes 40 hours of certification training in ac-
cordance with 8349.15(c)(1) of this chapter within 18 months prior to
the Commission’s receipt of the certification application.

(2) Anindividua with a degree from aforeign college or
university may apply one time for provisional certification as a proba-
tion officer under §349.9 of this chapter.

(c) Detention Officer.

(1) In addition to meeting the requirements under subsec-
tion (a) of this section, an applicant is eligible for certification as a
detention officer if the applicant:
(A) meets the employment eligibility requirements un-
der §343.15 of thistitle;
(B) has completed 40 hours of certification training in

accordance with §349.15(c)(2) of this chapter within 18 months prior
to the Commission’ s receipt of the certification application;

(C) hasone of the following:
(i) ahigh school diploma;

(ii) a general equivalency diploma from a high
school or issuing authority within the United States of America;

ADOPTED RULES April 4, 2003 28 TexReg 2951



(iii) aUnited StatesMilitary record that indicatesthe
education level received is equivalent to a United States high school
diploma or genera equivalency diploma;

(iv) a foreign high school or home schooling
diploma that meets the validation requirements under §349.9(b)(2) of
this chapter; or

(v) unconditional acceptanceinto an accredited col-
lege or university accredited by an accrediting organization recognized
by the Higher Education Coordinating Board.

(D) has current certification in:
(i) Cardiopulmonary Resuscitation (CPR);
(i) First Aid; and
(iii) an approved physical restraint technique as de-
fined by §343.60(1) of this chapter;
(2) An applicant with a high school diploma issued in a
foreign country or who completed high school under home schooling

may apply one time for provisiona certification under §349.9 of this
chapter.

§349.10. Recertification Eligibility.
(8) Basic Eligibility Requirements.

(1) Inaddition to the requirementsin subsections (b) or (c)
of this section, an applicant iseligible for recertification from the Com-
mission if the applicant:

(A) does not have any of the following disqualifying
criminal history:

(i) afelony conviction against the laws of this state,
another state, or the United States within the past 10 years;

(ii) adeferred adjudication for a felony against the
laws of this state, ancther state, or the United States within the past 10
years,

(iii) current felony probation or parole;

(iv) a jailable misdemeanor conviction against the
laws of this state, another state or the United States within the past 5
years,

(V) a deferred adjudication for a jailable misde-
meanor against the laws of this state, another state, or the United
States within the past 5 years;

(vi) current misdemeanor probation or parole; or

(vii) registration as a sex offender under Chapter 62,
Texas Code of Criminal Procedure.

(B) isnat currently under an order of suspension issued
under §349.27(d)(2) or §349.31 of this chapter; and

(C) hasnever had any type of certification revoked from
the Commission under §349.27(d)(3) of this chapter.

(2) A request for waiver may not be requested for any dis-
qualifying criminal history under subsection (a)(1)(A) of this section
unless the person received a pardon based upon proof of innocence or
thereversal of afinding of guilt by either thetrial or an appellate court;

(b) Probation Officer. In addition to meeting the requirements
under subsection (a) of this section, an applicant is eligible for recerti-
fication as a probation officer if the applicant:

(1) hascompleted 80 hours of recertification training in ac-
cordance with 8349.15(d) of thischapter within thetwo yearsfollowing
the date of the certification’s or recertification’s approval; and

(2) if theperson applying for recertification isthe chief ad-
ministrative officer, 20 hours of the required recertification training
shall be in management and supervisory skills.

(c) Detention Officer. In addition to meeting the requirements
under subsection (a) of this section, an applicant is igible for recerti-
fication as a detention officer if the applicant:

(1) hascompleted 80 hours of recertification training in ac-
cordancewith §349.15(d) of thischapter withinthetwo yearsfollowing
the date of the certification’s or recertification’s approval; and

(2) if the person applying for recertification is the facility
administrator, 20 hours of the required recertification training shall be
in management and supervisory skills.

(3) hascurrent certifications in:

(A) Cardiopulmonary Resuscitation (CPR);
(B) First Aid; and

(C) anapproved physical restraint technique as defined
by §343.60(1) of thistitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301959

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER D. DISCIPLINARY HEARINGS
37 TAC 8§8349.21 - 349.32

These standards are adopted under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Proba-
tion Commission with rulemaking authority.

No other code or article is affected by these new standards.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301960

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢
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SUBCHAPTER E. COMPLAINTS AGAINST
JUVENILE BOARDS
37 TAC 8§349.37

The standard is adopted under §141.042 of the Texas Human
Resource Code, which provides the Texas Juvenile Probation
Commission with rulemaking authority.

No other code or article is affected by the new standard.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.
TRD-200301961

Lisa A. Capers

Deputy Executive Director and General Counsel

Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER F. ABUSE, EXPLOITATION
AND NEGLECT INVESTIGATIONS
37 TAC 8§8349.42 - 349.52

These standards are adopted under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Proba-
tion Commission with rulemaking authority.

No other code or article is affected by these new standards.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301962

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER G. CONFIDENTIALITY AND
RELEASE OF ABUSE, EXPLOITATION AND
NEGLECT INVESTIGATION RECORDS

37 TAC 8§8349.57 - 349.64

These standards are adopted under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Proba-
tion Commission with rulemaking authority.

No other code or article is affected by these new standards.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301963

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER H. MEMORANDA OF
UNDERSTANDING
37 TAC 8§8349.69 - 349.72

These standards are adopted under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Proba-
tion Commission with rulemaking authority.

No other code or article is affected by these new standards.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301964

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

CHAPTER 351. STANDARDS FOR
SHORT-TERM DETENTION FACILITIES

The Texas Juvenile Probation Commission adopts new Chapter
351, §8351.1 - 351.17, 351.30 - 351.33, and 351.40 - 351.48,
relating to standards for short-term detention facilities. Section
351.1 and §351.46 are adopted with non-substantive changes to
the proposed text as published in the February 7, 2003, issue (28
TexReg 1142). Sections 351.2 - 351.17, 351.30 - 351.33, and
351.40 - 351.45, 351.47, 351.48 are adopted without changes
and will not be republished.

TJPC adopts this rule in an effort to provide structural and sub-
stantive changes from the current standards.

No public comment was received regarding the new sections.
SUBCHAPTER A. DEFINITIONS
37 TAC §351.1

The new section is adopted under §141.042 of the Texas Human
Resource Code, which provides the Texas Juvenile Probation
Commission with rulemaking authority.

No other code or article is affected by the new section.
§351.1. Définitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
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(1) Alleged Victim--A juvenile alleged asbeing avictim of
abuse, exploitation or neglect.

(2) Attempted Suicide--Any action a resident takes that
could result in taking his or her own life voluntarily and intentionally
while detained or placed in a short-term detention facility.

(3) Chemical Agents--Oleorsin Capsicum (OC) pepper
spray, or Orthoclhorobenzalmalonoitrile (tear gas).

(4) Chief Administrative Officer--Regardless of title, the
person hired by ajuvenile board who is responsible for oversight of the
day-to-day operations of a juvenile probation department or a multi-
county juvenile judicial district.

(5) Commission--The Texas Juvenile Probation Commis-
sion.

(6) Contraband--Any item not issued to employees for the
performance of their duties and which employees have not obtained su-
pervisory approval to possess. Contraband also includesany item given
to aresident by an employee or other individual, which aresident is not
authorized to possess or use. Specific items of contraband include, but
are not limited to:

(A) firearms;

(B) knives,

(C) ammunition;

(D) drugs,

(E) intoxicants;

(F) pornography; and

(G) any unauthorized written or verbal communication
brought into or taken from an institution for aresident, former resident,
associate of or family members of a resident.

(7) Design Capacity--The number of peoplethat can safely
occupy a building or space as determined by the original architectural
design and any building modifications, licensing, accreditation, regu-
latory authorities, and building codes.

(8) Facility Administrator--Individual designated by the
Chief Administrative Officer or juvenile board, as the on-site program
director or superintendent of a short-term detention facility.

(9) Hedth Care Professional--Practitioner licensed or cer-
tified by:

(A) the Texas Board of Nurse Examiners;

(B) the Texas Board of Medical Examiners;
(C) the State Board of Physician Assistants; or
(D) the Texas Department of Hedlth.

(10) Mental Health Professional--Practitioner licensed or
certified by:

(A) theTexas State Board of Examiners of Professional
Counselors,

(B) theTexas State Board of Examinersof Marriageand
Family Therapists;

(C) the Texas Department of Hedlth;
(D) theTexasCommission onAlcohol and Drug Abuse;

(E) the Texas State Board of Examiners of Psycholo-
gists; and

(F) the Texas Board of Social Worker Examiners pro-
vided the licensure is either as an advanced practitioner or advanced
clinical practitioner;

(G) the Texas State Board of Medical Examiners; or

(H) mental health professionals employed by the Texas
Department of Mental Health and Mental Retardation or an entity that
contracts as a service provider with the Texas Department of Mental
Health and Mental Retardation.

(12) Primary Control Room--A restricted or secure area
from which entrance into and exit from a secure facility is controlled.
The primary control room also contains the emergency, monitoring,
and communications systems and is staffed 24 hours each day that res-
idents are in the facility.

(12) Resident--A juvenile or other individua that has been
admitted into a short-term detention facility.

(13) Short-Term Detention--The temporary secure custody
of ajuvenile or other individua pending the first hearing to be con-
ducted under Texas Family Code 854.01.

(14) Short-Term Detention Facility ("Facility")--A facility
used to provide temporary secure custody of a juvenile or other indi-
vidua pending the first detention hearing to be conducted under Texas
Family Code §54.01.

(15) Short-Term Detention Officer--A person whose pri-
mary responsibility isthe supervision of the daily activities of the short-
term detention facility’s residents.

(16) TJIPC Standard Screening Tool--An instrument
approved by the Commission that screens the juvenile's needs in the
area of mental health.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301965

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER B. SHORT-TERM DETENTION
FACILITY STANDARDS
37 TAC 88351.2 - 351.17

The new sections are adopted under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Proba-
tion Commission with rulemaking authority.

No other code or article is affected by the new sections.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on March 24, 2003.
TRD-200301966
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Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER C. SHORT-TERM JUVENILE
DETENTION OFFICERS
37 TAC 8§8351.30 - 351.33

The new sections are adopted under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Proba-
tion Commission with rulemaking authority.

No other code or article is affected by the new sections.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301967

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

¢ ¢ ¢

SUBCHAPTER D. RESTRAINTS

37 TAC 8§8351.40 - 351.48

The new sections are adopted under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Proba-
tion Commission with rulemaking authority.

No other code or article is affected by the new sections.
§351.46. Restraint Chair.

(@ Requirements. In addition to the requirements found in
§8351.41, 351.42 and 351.43 of this chapter, the use of the restraint
chair shall be governed by the following criteria:

(1) only aprofessionaly manufactured restraint chair ap-
proved by the juvenile board may be used in ajuvenile facility;

(2) therestraint chair may only be used to prevent self-in-
jury, injury to others, or when aresident displays extremely aggressive
or disruptive behavior and other approved restraint techniques are in-
appropriate or ineffective to control the resident’s behavior; and

(3) only ajuvenile probation or detention officer who has
been trained in the proper use of the restraint chair shall:

(A) be authorized to place a resident in the restraint
chair; and

(B) provide supervision of aresident placed in the re-
straint chair;

(4) circulation checks shall be conducted by ajuvenile pro-
bation or detention officer every 10 minutes;

(5) length of confinement

(A) aresident shal be released from the restraint chair
as soon as the resident is no longer a threat to self or others and the
resident can be reasonably controlled by staff;

(B) aresident shall be considered for removal from the
restraint chair every ten minutes;

(C) the maximum confinement time in the restraint
chair is one hour unless authorized by the facility administrator or
designee after examination of the resident’s condition by one of the
following licensed medical professionals:

(i) emergency medical services (EM S/fire rescue);
(i) paramedic;

(iii)  registered nurse (RN);

(iv) physician (MD);

(v) licensed vocational nurse (LVN);

(vi) physician assistant (PA); or

(vii) emergency medical technician (EMT);

(D) fivehoursisthe maximum total time aresident may
be restrained in arestraint chair within atwenty-four hour period;

(6) eachuseof therestraint chair shall be authorized by the
facility administrator or designee;

(7) when occupied, the restraint chair shall be placed in an
areawith minimum visibility by other residentsin the facility; and

(8) thereshall be provisionsfor the inspection and mainte-
nance of the restraint chair.

(b) Prohibitions.

(1) restraint chairsthat have been altered, modified or cus-
tomized in any way from their originally manufactured state and in-
tended use; and

(2) therestraint chair shall not be used to confine any resi-
dent for the sole reason as having been designated as being at high risk
of suicidal behavior.

(c) Supervision of Resident in Restraint Chair.
(1) leve of supervision.

(A) aresident placed intherestraint chair shall beunder
constant visual supervision until theresident isremoved fromthechair;

(B) theofficer responsiblefor providing the constant vi-
sual supervision of aresident in the restraint chair may have limited
concurrent duties only if those duties do not impede the constant visual
supervision requirement; and

(C) aresident classified ashigh risk of suicidal behavior
under §351.13(d) of this chapter who is placed in arestraint chair shall
be supervised in accordance with §351.13(d)(2)(B) of this chapter;

(2) theofficer responsiblefor providing the constant visual
supervision of aresident in the restraint chair shall have physical pos-
session of the key or other mechanism for unlocking or releasing the
resident from the restraint chair;

(3) primary control room staff shall not be authorized to
provide the constant visual supervision of aresident placed in the re-
straint chair; and

(4) audio and/or video monitoring cannot substitute for the
constant visual supervision;
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(d) Required Training. Any juvenile probation or juvenile de-
tention officer authorized to place aresident into arestraint chair shall
be trained annually in the proper use of the restraint chair. Training
topics shall include but not be limited to:

(1) circumstances that are appropriate for use of the re-
straint chair;

(2) proper use of therestraint chair, including how to get a
resident in and out of the device safely;

(3) supervision procedures for a resident placed in the
chair;

(4) monitoring thevital signsand critical circulation points
of aresident placed in the restraint chair;

(5) emergency procedures for the removal of a resident
from the restraint chair; and

(6) documentation required for use of the restraint chair.

(e) Documentation of Chair Restraints. In addition to any doc-
umentation required under 8351.43 of this chapter a ten-minute obser-
vation log shall be maintained that documents:

(1) justification for the resident’s continued restraint in or
removal from the restraint chair;

(2) the results of the circulation checks conducted under
subsection (a)(4) of this section; and

(3) any medical checks conducted under subsection
(a)(5)(C) of this section.

(f) Review of Use of Restraint Chair.

(1) The facility administrator and the juvenile board shall
review the use of the restraint chair annually.

(2) Thereview shal consider and evauate:
(A) the frequency of use;
(B) the outcomes of the chair’s use; and

(C) any needed modifications to policy and procedure
concerning the chair.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 24, 2003.

TRD-200301968

Lisa A. Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: September 1, 2003

Proposal publication date: February 7, 2003

For further information, please call: (512) 424-6710

L4 L4 L4
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 1. TEXAS DEPARTMENT OF
HUMAN SERVICES

CHAPTER 6. DISASTER ASSISTANCE
PROGRAM

The Texas Department of Human Services (DHS) adopts the
repeal of §86.1-6.3, 6.101-6.105, 6.201, and 6.301-6.306; and
adopts new 8§86.101-6.109, 6.201-6.222, 6.301-6.311, 6.401-
6.418, and 6.501-6.511 in its Disaster Assistance Program chap-
ter. New 86.203 is adopted with changes to the proposed text
published in the January 24, 2003, issue of the Texas Register
(28 TexReg 645). The repeal of §86.1-6.3, 6.101-6.105, 6.201,
and 6.301-6.306; and new §86.101-6.109, 6.201, 6.202, 6.204-
6.222, 6.301-6.311, 6.401-6.418, and 6.501-6.511 are adopted
without changes to the proposed text.

Justification for the repeals and new sections is to delete obso-
lete rules from the rule base and implement provisions of the
Disaster Mitigation Act of 2000, 42 United States Code §85121-
5206. The new sections were undertaken as part of a DHS
project to rewrite agency rules in plain language format to make
them easier for the general public to use and understand.

DHS received no comments regarding adoption of the repeals
and new sections. DHS corrected a publication error on page
649 in the proposed text of §86.203, which was not structured
properly. This correction is included in the adoption.

SUBCHAPTERA. GENERAL INFORMATION

40 TAC 886.1- 6.3

The repeals are adopted under the Human Resources Code,
Chapter 22, which authorizes DHS to administer public assis-
tance programs.

The repeals implement the Human Resources Code,

§§22.0001-22.038.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 17, 2003.

TRD-200301778

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Effective date: April 6, 2003

Proposal publication date: January 24, 2003

For further information, please call: (512) 438-3734

¢ ¢ ¢

SUBCHAPTER B. ELIGIBILITY CRITERIA
FOR INDIVIDUAL AND FAMILY GRANTS
40 TAC §86.101 - 6.105

The repeals are adopted under the Human Resources Code,
Chapter 22, which authorizes DHS to administer public assis-
tance programs.

The repeals implement the Human Resources Code,

§8§22.0001-22.038.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Filed with the Office of the Secretary of State on March 17, 2003.

TRD-200301779

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Effective date: April 6, 2003

Proposal publication date: January 24, 2003

For further information, please call: (512) 438-3734

¢ ¢ ¢

SUBCHAPTER C. PROCESSING INDIVIDUAL
AND FAMILY GRANTS
40 TAC §6.201

The repeal is adopted under the Human Resources Code, Chap-
ter 22, which authorizes DHS to administer public assistance
programs.

The repeal implements the Human

§§22.0001-22.038.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Resources Code,

Filed with the Office of the Secretary of State on March 17, 2003.

TRD-200301780

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Effective date: April 6, 2003

Proposal publication date: January 24, 2003

For further information, please call: (512) 438-3734

¢ ¢ ¢

SUBCHAPTER D. CASE DECISION, REVIEW,
AND CLOSING
40 TAC 886.301 - 6.306

The repeals are adopted under the Human Resources Code,
Chapter 22, which authorizes DHS to administer public assis-
tance programs.

The repeals implement the Human

§§22.0001-22.038.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Resources Code,

Filed with the Office of the Secretary of State on March 17, 2003.

TRD-200301781

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Effective date: April 6, 2003

Proposal publication date: January 24, 2003

For further information, please call: (512) 438-3734

¢ ¢ ¢

SUBCHAPTER A. GENERAL INFORMATION
40 TAC 886.101 - 6.109

The new sections are adopted under the Human Resources
Code, Chapter 22, which authorizes DHS to administer public
assistance programs.

The new sections implement the Human Resources Code,
§§22.0001-22.038.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 17, 2003.

TRD-200301782

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Effective date: April 6, 2003

Proposal publication date: January 24, 2003

For further information, please call: (512) 438-3734

¢ ¢ ¢

SUBCHAPTER B. ELIGIBILITY CRITERIA
FOR OTHER NEEDS ASSISTANCE (ONA)
GRANTS

40 TAC 886.201 - 6.222

The new sections are adopted under the Human Resources
Code, Chapter 22, which authorizes DHS to administer public
assistance programs.

The new sections implement the Human Resources Code,
§§22.0001-22.038.

§6.203. What types of losses are digible for me to receive an Other
Needs Assistance (ONA) grant?

You must have losses in one of the two types of ONA assistance:
(1) medical, denta, and funeral expenses; or

(2) persona property, transportation, moving, and other
expenses. Other expenses are:

(A) tangibleitemsnot owned at thetime of the disaster;

(B) servicesnot included in the specified categoriesfor
ONA;

(C) services FEMA and the state determine as eligible
unique disaster-related necessary expenses and serious needs, which
include:

(i) air purifier;

(if) chain saw;

(iii)  cord of wood;

(iv) dehumidifier;

(v) fuel for heating;

(vi) sump pump;

(vii) wet/dry vacuum; or

(viii) other item as specified in the state administra-
tive plan;
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(D) moving and storage expenses; and
(E) purchase of a Group Flood Insurance Policy.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 17, 2003.

TRD-200301783

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Effective date: April 6, 2003

Proposal publication date: January 24, 2003

For further information, please call: (512) 438-3734

¢ ¢ ¢
SUBCHAPTER C. APPLYING FOR AN OTHER
NEEDS ASSISTANCE GRANT

40 TAC 8§86.301 - 6.311

The new sections are adopted under the Human Resources
Code, Chapter 22, which authorizes DHS to administer public
assistance programs.

The new sections implement the Human Resources Code,
§822.0001-22.038.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 17, 2003.

TRD-200301784

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Effective date: April 6, 2003

Proposal publication date: January 24, 2003

For further information, please call: (512) 438-3734

¢ ¢ ¢

SUBCHAPTER D. RECONSIDERATION AND
APPEALS

40 TAC 886.401 - 6.418

The new sections are adopted under the Human Resources
Code, Chapter 22, which authorizes DHS to administer public
assistance programs.

The new sections implement the Human Resources Code,
§822.0001-22.038.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 17, 2003.

TRD-200301785

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Effective date: April 6, 2003

Proposal publication date: January 24, 2003

For further information, please call: (512) 438-3734

¢ ¢ ¢

SUBCHAPTER E. NATIONAL FLOOD
INSURANCE PROGRAM (NFIP)
40 TAC §86.501 - 6.511

The new sections are adopted under the Human Resources
Code, Chapter 22, which authorizes DHS to administer public
assistance programs.

The new sections implement the Human Resources Code,
§822.0001-22.038.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 17, 2003.

TRD-200301786

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Effective date: April 6, 2003

Proposal publication date: January 24, 2003

For further information, please call: (512) 438-3734

¢ ¢ ¢
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‘Review Or
cAGENCY ‘RULE

This section contains notices of state agency rules review
as directed by the Texas Government Code, §2001.039.
Included here are (1) notices of plan to review; (2)

notices of intention to review, which invite public comment to specified rules; and (3) notices of readoption, which
summarize public comment to specified rules. The complete text of an agency’s plan to review is available after it is filed
with the Secretary of State on the Secretary of State’s web site (http://www.sos.state.tx.us/texreg). The complete text of an
agency’s rule being reviewed and considered for readoption is available in the Texas Administrative Code on the web site

(http://www.sos.state.tx.us/tac).

For questions about the content and subject matter of rules, please contact the state agency that is reviewing the rules.
Questions about the web site and printed copies of these notices may be directed to the Texas Register office.

Proposed Rule Review
Texas Department of Health
Title 25, Part 1

The Texas Department of Health (department) will review and con-
sider for readoption, revision, or repeal Title 25, Texas Administra-
tive Code, Part 1. Texas Department of Health, Chapter 295. Occu-
pational Health, Subchapter H. Hazardous Chemical Right-To-Know,
§8295.181 - 295.183.

Thisreview is in accordance with the requirements of the Texas Gov-
ernment Code, §2001.039 regarding agency review of existing rules.

An assessment will be made by the department as to whether the rea-
sons for adopting or readopting these rules continues to exist. This
assessment will be continued during the rule review process. Eachrule
will be reviewed to determine whether it is obsolete, whether the rule
reflects current legal and policy considerations, and whether the rule
reflects current procedures of the committee.

Comments on the review may be submitted in writing within 30 days
following the publication of this notice in the Texas Register to Linda
Wiegman, Office of General Counsel, Texas Department of Health,
1100 West 49th Street, Austin, Texas 78756. Any proposed changesto
these rules as aresult of the review will be published in the Proposed
Rule Section of the Texas Register and will be open for an additional
30 day public comment period prior to final adoption or repea by the
committee.

TRD-200302025

Susan K. Steeg

General Counsel

Texas Department of Health
Filed: March 26, 2003

¢ L4 L4
Adopted Rule Reviews
Texas Animal Health Commission
Title 4, Part 2

The Texas Animal Health Commission (TAHC), has completed the re-
view and finds the need still exists for Chapter 31, concerning "An-
thrax" in accordance with the Texas Government Code, §2001.039.
The rules reviewed were found in Chapter 31, whichislocated in Title
4, Part 2, of the Texas Administrative Code and contain the following
sections:

831.1. Diagnosis.
§31.2. Quarantine.

§31.3. Disposal.

The proposed rule review was published in the December 27, 2002,
issue of the Texas Register (27 TexReg 12381)

The commission readopts these sections pursuant to the requirements
of the §2001.039 of the Texas Government Code and finds reasons for
adopting these rules continue to exist.

No comments were received regarding the proposed rule review.

This completes the review of Chapter 31, Anthrax.

TRD-200301838

Gene Snelson

General Counsel

Texas Animal Health Commission
Filed: March 20, 2003

¢ ¢ ¢

The Texas Animal Health Commission (TAHC), has completed the re-
view and finds the need still exists for Chapter 32, concerning 'Hear-
ing and Appeal Procedures’ in accordance with the Texas Government
Code, §2001.039. Therulesreviewed were found in Chapter 32, which
arelocated in Title 4, Part 2, of the Texas Administrative Code and con-
tain the following sections:

§32.1. Definitions

§32.2. Appeal of aDecision or Order by the Executive Director.
§32.5. Decisions and Orders.

8§32.6. Transcript of the Hearing.

The proposed rule review was published in the December 27, 2002,
issue of the Texas Register (27 TexReg 12381)

The commission readopts these sections pursuant to the requirements
of the §2001.039 of the Texas Government Code and finds reasons for
adopting these rules continue to exist.

No comments were received regarding the proposed rule review.
This completes the review of Chapter 32, Hearing and Appeal Proce-
dures.

TRD-200301839

Gene Snelson

General Counsel

Texas Animal Health Commission
Filed: March 20, 2003

¢ ¢ ¢
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The Texas Animal Health Commission (TAHC), has completed the re-
view and finds the need still exists for Chapter 34, concerning ' Vet-
erinary Biologics' in accordance with the Texas Government Code,
§2001.039. The rules to be reviewed are found in Chapter 34, which
arelocated in Title4, Part 2, of the Texas Administrative Code and con-
tain the following sections:

834.1. Definitions.
§34.2. General Requirements.

The proposed rule review was published in the December 27, 2002,
issue of the Texas Register (27 TexReg 12381)

The commission readopts these sections pursuant to the requirements
of the §2001.039 of the Texas Government Code and finds reasons for
adopting these rules continue to exist.

No comments were received regarding the proposed rule review.
This completes the review of Chapter 34, Veterinary Biologics.

TRD-200301840

Gene Snelson

General Counsel

Texas Animal Health Commission
Filed: March 20, 2003

¢ ¢ ¢

Credit Union Department
Title 7, Part 6

The Credit Union Commission has completed the review of Texas Ad-
ministrative Code Title 7, Chapter 91, §891.703 relating to interest;
91.705 relating to home improvement loans; 91.706 relating to home
equity loans; 91.707 relating to reverse mortgages, 91.714 relating leas-
ing; 91.716 relating to prohibited fees;, and 91.717 relating to more
stringent restrictions. Notice of the proposed review was published in
the December 13, 2002, issue of the Texas Register (27 TexReg 11797).

The Commission received no comments with respect to these rules.
The Department believes that the reasons for initially adopting these
rules continue to exist. The Commission finds that the reasons for
initially adopting 7 TAC §891.703, 91.705, 91.706, 91.707, 91.714,
91.716, and 91.717 continue to exist and readopts these sections with-
out changes pursuant to the requirements of Government Code, Section
2001.039.

TRD-200301987

Harold E. Feeney
Commissioner

Credit Union Department
Filed: March 25, 2003

¢ ¢ ¢
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Graphic images included in rules are published separately in this tables and graphics

1 ABLES &
qRAP H I C section. Graphic images are arranged in this section in the following order: Title Number,
Part Number, Chapter Number and Section Number.

Graphic images are indicated in the text of the emergency, proposed, and adopted rules by the following tag: the word “Figure”
followed by the TAC citation, rule number, and the appropriate subsection, paragraph, subparagraph, and so on.

Figure: 16 TAC §12.72(c)(1)

Part of §12.71 Type of Land to | Agency Applicable
That Provides | Protected Feature Which Request Responsible for | Definition of Valid
Protection Pertains Determination Existing Rights
National Parks, .
(a)(1) Wildlife Refuges, etc. Federal OSM Federal
National Parks, . )
(a)(1) Wildlife Refuges, etc, Non-Federal Commission Federal
Federal Lands in .
(@)(2) National Forests’ Federal OSM Federal
Public Parks and . ..
@)(3) Historic Places Non-Federal Commission Commission
(a)(4) Public Roads Non-Federal Commission Commission®
(@)(5) Occupied Dwellings Non-Federal Commission Commission®
Schools, Churches, .. ..
(a)(6) Parks, etc. Non-Federal Commission Commission
()7 Cemeteries Non-Federal Commission Commission®
! Definition in 30 CFR 761.5.
2 Definition in 16 Texas Admin. Code §12.3.
3 Neither the federal Act nor the state Act provides special protection for non-federal lands within national
forests. Therefore, this table does not include a category for those lands.

TABLES AND GRAPHICS April 4, 2003 28 TexReg 2961




Figure 1: 30 TAC Chapter 113--Preamble

40 CFR 63 Subpart
(Chapter 113 Section)

MACT Title

Original Incorporation
(Commission Adoption)

F (§113.110)

Synthetic Organic Chemical Manufacturing
Industry

June 25, 1997

G (§113.120)

Synthetic Organic Chemical Manufacturing
Industry for Process Vents, Storage Vessels,
Transfer Operations, and Wastewater

June 25, 1997

H (§113.130)

Organic Hazardous Air Pollutants for Equipment
Leaks

June 25, 1997

L (§113.170)

Coke Oven Batteries

July 14, 1999

0(§113.200) Ethylene Oxide Emissions Standards for October 15, 1997
Sterilization Facilities

S (§113.240) Pulp and Paper Industry July 14, 1999

T (§113.250) Halogenated Solvent Cleaning June 25, 1997

U (§113.260) Group I Polymers and Resins October 7, 1998

W (§113.280)

Epoxy Resins Production and Non-Nylon
Polyamides Production

October 15, 1997

AA (§113.320)

Phosphoric Acid Manufacturing Plants

June 14, 2000

BB (§113.330)

Phosphate Fertilizers Production Plants

June 14, 2000

CC (§113.340)

Petroleum Refineries

October 15, 1997

DD (§113.350)

Off-Site Waste and Recovery Operations

October 7, 1998

GG (§113.380)

Aerospace Manufacturing and Rework Facilities

October 15, 1997

HH (§113.390)

Oil and Natural Gas Production Facilities

June 14, 2000

11 (§113.400) Shipbuilding and Ship Repair (Surface Coating) October 7, 1998
PP (§113.470) Containers July 14, 1999
RR (§113.490) Individual Drain Systems July 14, 1999

SS (§113.500)

Closed Vent Systems, Control Devices, Recovery
Devices, and Routing to a Fuel Gas System or a
Process

June 14, 2000

TT (§113.510)

Equipment Leaks - Control Level 1

June 14, 2000

UU (§113.520)

Equipment Leaks - Control Level 2

June 14, 2000
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40 CFR 63 Subpart MACT Title Original Incorporation
(Chapter 113 Section) (Commission Adoption)
VV (§113.530) Oil Water Separators and Organic-Water July 15, 1999
Separators
WW (§113.540) Storage Vessels (Tanks) - Control Level 2 June 14, 2000
YY (§113.560) Generic Maximum Achievable Control June 14, 2000
Technology Standards
EEE (§113.620) Hazardous Waste Combustors July 14, 1999
GGG (§113.640) Pharmaceuticals Production July 14, 1999
HHH (§113.650) Natural Gas Transmission and Storage Facilities June 14, 2000
JJJ (§113.670) Group IV Polymers and Resins October 7, 1998
LLL (§113.690) Portland Cement Manufacturing Industry June 14, 2000
MMM (§113.700) Pesticide Active Ingredient Production June 14, 2000
000 (§113.720) Manufacture of Amino/Phenolic Resins June 14, 2000
PPP (§113.730) Polyether Polyols Production June 14, 2000
VVV (§113.790) Publicly Owned Treatment Works June 14, 2000
XXX (§113.810) Ferroalloys Production: Ferromanganese and June 14, 2000
Silicomanganese
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Figure 2: 30 TAC Chapter 113--Preamble

40 CFR 63 Subpart
(Chapter 113 Section)

MACT Title

7 (§113.150)

Polyvinyl Chloride and Copolymers Production

MM (§113.440)

Chemical Recovery Combustion Sources at Kraft, Soda, Sulfite, and Stand
Alone Semichemical Pulp Mills

XX (§113.550)

Ethylene Manufacturing Process Units: Heat Exchange Systems and Waste
Operations

QQQ (§113.740)

Primary Copper Smelting

RRR (§113.750)

Secondary Aluminum Production

UUU (§113.780)

Petroleum Refineries: Catalytic Cracking Units, Catalytic Reforming Units,
and Sulfur Recovery Units

AAAA (§113.840)

Municipal Solid Waste Landfills

CCCC (§113.860)

Manufacturing of Nutritional Yeast

GGGG (§113.900)

Solvent Extraction for Vegetable Oil Production

HHHH (§113.910)

Wet-Formed Fiberglass Mat Production

J137 (§113.930)

Paper and Other Web Coating

NNNN (§113.970)

Surface Coating of Large Appliances

SSSS (§113.1020)

Surface Coating of Metal Coil

TTTT (§113.1030)

Leather Finishing Operations

UUUU (§113.1040)

Cellulose Products Manufacturing

VVVV (§113.1050)

Boat Manufacturing

XXXX (§113.1070)

Rubber Tire Manufacturing

QQQQQ (§113.1260)

Friction Materials Manufacturing Facilities
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Figure: 30 TAC §116.12(11)(A)

OFFSET RATIO
minimum

1.10to 1
1.15to0 1
1.20to 1
1.30to 1

1.00 to 1*
1.00 to 1¢
1.00 to 14

1.00 to 1*
1.00 to 1*
1.00 to 1*

TABLE1
MAJOR SOURCE/MAJOR MODIFICATION EMISSION THRESHOLDS

POLLUTANT MAJOR SOURCE MAJOR MODIFICATION?
designation' tons/year tons/year
OZONE (VOC, NO,)

I marginal 100 40

I moderate 100 40

III serious 50 25

IV severe 25 25
CcO

I moderate 100 100

II serious 50 50
SO, 100 40
PM,,

I moderate 100 15

1I serious 70 15
NO,’ 100 40
Lead 100 0.6

1.00 to 1*

! Texas nonattainment area designations are specified in 40 Code of Federal Regulations §81.344.

2 The major modification threshold is applicable only to existing major sources and shall be evaluated
after netting, unless the applicant chooses to apply nonattainment new source review (NNSR) directly to
the project. The appropriate netting triggers for existing major sources of NO, and VOC are specified in
§116.150 of this title (relating to New Major Source or Major Modification in Ozone Nonattainment
Areas) and for other pollutants are equal to the major modification level listed in Table L

3 VOC and NO, are precursors to ozone formation and should be quantified individually to determine
whether a source is subject to NNSR under §116.150 of this title. As specified in §116.150 of this title,
for El Paso County, the NNSR rules apply to sources of VOC, but not to sources of NO,.

* The offset ratio is specified to be greater than 1.00 to 1.
VOC = volatile organic compounds

NO, = oxides of nitrogen

CO = carbon monoxide

SO, = sulfur dioxide

PM,, = particulate matter of less than ten microns in diameter

5 Applies to the NAAQS for nitrogen dioxide (NO,).
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IN

The Texas Register is required by statute to publish certain documents, including
D D I TI ON applications to purchase control of state banks, notices of rate ceilings issued by the
Office of Consumer Credit Commissioner, and consultant proposal requests and

awards. State agencies also may publish other notices of general interest as space permits.

Office of the Attorney General
Texas Clean Air Act and Texas Water Code Settlement Notice

Noticeis hereby given by the State of Texas of the following proposed
resolution of an environmental enforcement lawsuit under the Texas
Clean Air Act and Texas Water Code Settlement Notice. Before the
State may settle a judicia enforcement action under the Water Code,
the State shall permit the public to comment in writing on the proposed
judgment. The Attorney Genera will consider any written comments
and may withdraw or withhold consent to the proposed agreed judg-
ment if the comments disclose facts or considerations that indicate that
the consent isinappropriate, improper, inadequate, or inconsistent with
the requirements of the Code.

Case Title and Court: Harris County and State of Texasv. G and S
Construction, Inc.; Cause No. 2002-27084; In the 164th District Court
of Harris County, Texas

Nature of Defendant’s Operations. Defendant G and S Construction,
Inc. ("G&S") operates aland clearing business in which it uses trench
burners to destroy the debris. Inspections held at the G& S work-sites
revealed improper use and operation of atrench burner. The violations
alleged excessive ash and smoke emi ssions from the burner, having ma-
teria stoo close to the burner, stacking materialstoo high in the burner,
and failure to maintain some of the required records. On one occasion,
G& Sburned materia on the ground without the use of atrench burner.

Proposed Agreed Judgment: The Agreed Fina Judgment and Perma-
nent Injunction requires Defendant to pay Sixteen Thousand Dollar
($16,000.00) in civil penalties to be split equaly between Harris
County and the State of Texas, Two Thousand Dollars ($2,000.00) in
attorney feesto be split equally between Harris County and the State of
Texas, and all costs of court. The Judgment will be paid in six monthly
installments of Three Thousand Dollars ($3,000.00) each Defendant
is to operate under compliance as set forth in the injunctive relief.

For a complete description of the proposed settlement, the complete
proposed Agreed Final Judgment should be reviewed. Requests for
copies of the judgment, and written comments on the proposed set-
tlement should be directed to Anthony W. Benedict, Assistant Attor-
ney Genera, Office of the Texas Attorney General, P. O. Box 12548,
Austin, Texas 78711-2548, (512) 463-2012, facsmile (512) 320-0911.
Written comments must be received within 30 days of publication of
this notice to be considered.

For information regarding this publication, contact A.G. Younger,
Agency Liaison, at 512-463-2100.

TRD-200302024

Nancy S. Fuller

Assistant Attorney General

Office of the Attorney General

Filed: March 26, 2003

4 ¢ ¢
Texas Clean Air Act Enforcement Action Settlement Notice

Notice is hereby given by the State of Texas of the following proposed
settlement of an enforcement lawsuit under the Texas Clean Air Act.
Before the State may settle ajudicia enforcement action, pursuant to
§7.110 of the Texas Water Code, the State shall permit the public to
comment in writing on the proposed judgment. The Attorney will con-
sider any written comments and may withdraw or withhold consent to
the proposed agreed judgment if the comments disclose facts or con-
siderations that indicate that the consent isinappropriate, improper, in-
adequate, or inconsistent with the requirements of the Act

Case Title and Court: United States of America and the Sate of Texas
v. Chevron Phillips Chemical Company, LP. To be filed in the United
States District Court for the Northern District of Texas, Amarillo Divi-
sion.

Nature of Defendant’s Operations: Chevron Phillips Chemical Com-
pany, LP owns and operates a chemical plant in Borger, Hutchinson
County, Texas, which is the subject of this litigation and proposed set-
tlement.

Proposed Agreed Judgment: The proposed Agreed Final Judgment
provides for the payment of a civil penalty in the amount of $600,000
to be split equally between the United States of America and the State
of Texas and for the payment of $25,000 in attorney’ s fees to the State
of Texas. No injunctive relief is included because the Defendant cor-
rected all violations subject of thislitigation aspartial consideration for
the settlement.

For a complete description of the proposed settlement, the complete
proposed Agreed Final Judgment should be reviewed. Requests for
copies of the proposed judgment, and written comments on the judg-
ment should be directed to Joe Foy, Jr., Assistant Attorney General,
Office of the Texas Attorney General, P. O. Box 12548, Capitol Sta-
tion, Austin, Texas 78711-2548, phone (512) 463-2012, facsimile (512)
320-0052. Written comments must be received within 30 days of pub-
lication of this notice to be considered.

For information regarding this publication, please contact A. G.
Younger, Agency Liaison, at 512-463-2110.

TRD-200302023

Nancy S. Fuller

Assistant Attorney General

Office of the Attorney General

Filed: March 26, 2003

¢ ¢ ¢

Texas Solid Waste Disposal Act and Texas Water Code
Enforcement Settlement Notice

Noticeis hereby given by the State of Texas of the following proposed
partial resolution of an environmental enforcement lawsuit under the
Texas Solid Waste Disposal Act and the Texas Water Code. Before the
State may settle a judicia enforcement action under the Water Code,
the State shall permit the public to comment in writing on the proposed
judgment. The Attorney Genera will consider any written comments
and may withdraw or withhold consent to the proposed agreed judg-
ment if the comments disclose facts or considerationsthat indicate that
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the consent isinappropriate, improper, inadequate, or inconsistent with
the requirements of the Code.

Case Title and Court: Harris County, Texas, and the State of Texas
v. TOPS Organic, L.L.C., d/b/a Copperfield/Cyfair Mulch Supply &
Wood Recycling; Oliver Tyson, individually; Larry Cook, individually;
Thomas Thurman, individually; and Jerry Cook, Trustee of the Cook
Family Trust; Case No. 2002-03134, 281st District Court of Harris
County, Texas.

Nature of Defendant’ s Operations. Defendant Larry Cook was an oper-
ator responsiblefor contributing to the creation of dangerous conditions
at the 7800 1/2 Wright Road, Harris County, Texas ("Wright Road Site"
or "Site"). The Site was used as a compost facility in violation of the
rules of the Texas Commission on Environmental Quality that require
apermit or other authorization to store, process, remove, or dispose of
municipal solid waste, and that prohibit the collection, storage, trans-
portation, processing, or disposal of municipal solid waste in such a
manner as to endanger human health and welfare or the environment.

Proposed Agreed Judgment: The Agreed Interlocutory Judgment
and Permanent Injunction requires Defendant Larry Cook to take
action necessary to secure the Site’s compliance with the rules of the
Texas Commission on Environmental Quality, the Texas Solid Waste
Disposa Act, and the Texas Water Code. The Agreed Interlocutory
Judgment and Permanent Injunction further requires Defendant Larry
Cook to pay Forty Two Thousand Five Hundred Dollars and no cents
($42,500.00) in civil penalties, to be divided equally between Harris
County and the State of Texas. The judgment further provides that
Defendant Larry Cook will pay to the State of Texas attorney’s fees
in the amount of Two Thousand Five Hundred Dollars and no cents
($2,500.00). Defendant is also required to pay the remaining one-half
of the court costs in this lawsuit.

For a complete description of the proposed settlement, the proposed
Agreed Interlocutory Judgment and Permanent Injunction with regard
to Defendant Larry Cook should be reviewed. Requests for copies
of the judgment, and written comments on the proposed settlement,
should be directed to Howard S. Slobodin, Assistant Attorney Generdl,
Office of the Texas Attorney General, P. O. Box 12548, Austin, Texas
78711-2548, (512) 463-2012, facsimile (512) 320-0911. Written com-
ments must be received within 30 days of publication of this notice to
be considered.

For information regarding this publication, please contact A.G.
Younger, Agency Liaison, at 512-463-2110.

TRD-200302018

Nancy S. Fuller

Assistant Attorney General

Office of the Attorney General

Filed: March 26, 2003

¢ ¢ ¢

Texas Solid Waste Disposal Act and Texas Water Code
Enforcement Settlement Notice

Noticeis hereby given by the State of Texas of the following proposed
partial resolution of an environmenta enforcement lawsuit under the
Texas Solid Waste Disposal Act and the Texas Water Code. Before the
State may settle ajudicia enforcement action under the Water Code,
the State shall permit the public to comment in writing on the proposed
judgment. The Attorney General will consider any written comments
and may withdraw or withhold consent to the proposed agreed judg-
ment if the comments disclose facts or considerations that indicate that
the consent isinappropriate, improper, inadequate, or inconsistent with
the requirements of the Code.

Case Title and Court: Harris County, Texas, and the State of Texas
v. Tops Organic, L.L.C., d/b/a Copperfield/Cyfair Mulch Supply &
Wood Recycling; Oliver Tyson, individually; Larry Cook, individually;
Thomas Thurman, individually; and Jerry Cook, Trustee of the Cook
Family Trust; Case No. 2002-03134, 281st District Court of Harris
County, Texas.

Nature of Defendant’ s Operations: Defendant Tops Organic, LLC, was
the principal operator responsible for creating dangerous conditions at
the 7800 1/2 Wright Road, Harris County, Texas ("Wright Road Site").
The Site was used as a compost facility in violation of the rules of the
Texas Commission on Environmental Quality that require a permit or
other authorization to store, process, remove, or dispose of municipal
solid waste, and that prohibit the collection, storage, transportation,
processing, or disposal of municipal solid waste in such amanner asto
endanger human health and welfare or the environment.

Proposed Agreed Judgment: The Agreed Interlocutory Judgment and
Permanent Injunction requires Tops Organic, LLC, to take action nec-
essary to securethe Site' s compliance with the rules of the Texas Com-
mission on Environmental Quality, the Texas Solid Waste Disposal Act,
and the Texas Water Code. The Agreed Interlocutory Judgment and
Permanent Injunction further requires Defendant Tops Organic, LLC,
to pay One Hundred Thousand Dollars and no cents ($100,000.00) in
civil pendlties, to be divided equally between Harris County and the
State of Texas.

For a complete description of the proposed settlement, the proposed
Agreed Interlocutory Judgment and Permanent Injunction with regard
to Defendant Tops Organic, LLC, should be reviewed. Requests for
copies of the judgment, and written comments on the proposed set-
tlement, should be directed to Howard S. Slobodin, Assistant Attor-
ney General, Office of the Texas Attorney General, P. O. Box 12548,
Austin, Texas 78711-2548, (512) 463-2012, facsimile (512) 320-0911.
Written comments must be received within 30 days of publication of
this notice to be considered.

For information regarding this publication, contact A.G. Younger,
Agency Liaison, at 512-463-2110.

TRD-200302019

Nancy S. Fuller

Assistant Attorney General

Office of the Attorney General

Filed: March 26, 2003

¢ ¢ ¢
Coastal Coordination Council

Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP goals
and policies identified in 31 TAC Chapter 501. As required by fed-
eral law, the public is given an opportunity to comment on the consis-
tency of proposed activities in the coastal zone undertaken or autho-
rized by federal agencies. Pursuant to 31 TAC §8506.25, 506.32, and
506.41, the public comment period for these activities extends 30 days
from the date published on the Coastal Coordination Council web site.
Requests for federal consistency review were deemed administratively
complete for the following projects(s) during the period of March 14,
2003, through March 20, 2003. The public comment period for these
projects will close at 5:00 p.m. on April 25, 2003.
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FEDERAL AGENCY ACTIONS:

Applicant: El Paso Production Oil and Gas Company; Location:
The proposed project is a 16-inch bulk gas/condensate pipeline that
will originate at High Island Block 85, Plaiform A (Lease OCS-G
21349) and proceed in a northeasterly direction approximately 60,855
feet (11.52 miles) to Tennessee Gas Pipeline's proposed 24-inch
Hot Tap (Segment No. 6191), High Island Block 39 Lease OCS-G
4078). Project Description: The proposed project isfor aright-of-way
(ROW) essement, 200 feet in width, for the construction, maintenance,
and operation of a 16-inch bulk gas/condensate ROW pipeline to be
installed in and/or through Blocks 85, 74, 46, 38, and 39, High Island,
Outer Continental Shelf Federal waters, offshore, Texas. CCC Project
No.: 03-0087-F1; Type of Application: Pipeline ROW Application
according to MM S Notice to Lessees No. 2002-G15 issued effective
December 20, 2002 and in compliance with 15 CFR 930.

FEDERAL AGENCY ACTIVITIES:

Applicant: U.S. Army Corps of Engineers; Location: Gulf Intracoastal
Waterway (GIWW)-Port Arthur to High Island, Texas. Project De-
scription: Dredged material sfrom routine maintenance dredging of this
segment of the GIWW are proposed to be used beneficialy to help cre-
ate a berm along the channel to restrict the intrusion of saline water
into adjacent fresh- and brackish-water marshes. Additionally, the ex-
isting Placement Area No. 4 is proposed to be used such that dredged
material is alowed to flow over the rear levee into adjoining marsh
to offset effects of subsidence. The proposed plan is being devel oped
at the request of, and in association with the U. S. Fish and Wildlife
Service and Texas Parks and Wildlife Department. The proposed ben-
eficial use sites are located along a 17-mile reach of channel within the
McFaddin National Wildlife Refuge and J.D. Murphree Wildlife Man-
agement Areain Jefferson County. The subject reach of GIWW begins
approximately 10 miles west of Port Arthur and ends about nine miles
east of High Island. CCC Project No.: 03-0091-F2; Type of Applica
tion: The public notice is issued in accordance with the provisions of
Federal regulations, Title 33 CFR 337.1 and Title 40 CFR 230, con-
cerning the policy, practice, and procedures to be followed by the U.S.
Army Corps of Engineersin connection with disposition of dredged or
fill material in navigable waters.

Pursuant to 8306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. §81451-1464), as amended, interested parties are invited
to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordination
Council for review.

Further information on the applications listed above may be obtained
from Ms. Diane P. Garcia, Council Secretary, Coastal Coordination
Council, PO. Box 12873, Austin, Texas 78711-2873, or diane.gar-
cia@glo.state.tx.us. Comments should be sent to Ms. Garcia at the
above address or by fax at 512/475-0680.

TRD-200302033

Larry L. Laine

Chief Clerk/Deputy Land Commissioner, General Land Office

Coastal Coordination Council

Filed: March 26, 2003

¢ L4 L4
Comptroller of Public Accounts
Notice of Contract Award

Pursuant to Chapter 2162, the Comptroller of Public Accounts on be-
half of the State Council on Competitive Government (Council) an-
nounces this notice of contract award in connection with the Request

for Proposals (RFP #149¢) for Digital Imaging Services. The Council
announces that a contract is awarded as follows:

Neubus, Inc., 8310 N. Capital of Texas, Suite 288, Austin, Texas 78731.
The total contract amount is variable based on use of the contract ser-
vices by participating state agencies located in Travis County, Texas.
The term of the contract is March 25, 2003 through August 31, 2005.

The notice of issuance of this RFP #149e was published in the Texas
Register on January 24, 2003 at (28 TexReg 780).

TRD-200302026

Pamela Ponder

Deputy General Counsel for Contracts

Comptroller of Public Accounts

Filed: March 26, 2003

¢ ¢ ¢
Office of Consumer Credit Commissioner

Notice of Rate Bracket Adjustment

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing brackets and ceilings by use of the formula and method de-
scribed in TEX. FIN. CODE §341.203.1

The amounts of bracketsin TEX. FIN. CODE §342.201(a) are changed
to $1,530.00 and $12,750.00, respectively.

The amounts of bracketsin TEX. FIN. CODE §342.201(e) are changed
at $2,550.00, $5,355.00, and $12,750.00, respectively.

The ceiling amount in TEX. FIN. CODE 8342.251 is changed to
$510.00.

Theamountsof thebracketsin TEX. FIN. CODE §345.055 are changed
to $2,550.00 and $5,100.00, respectively.

The amounts of the bracket in TEX. FIN. CODE 8345.103 is changed
to $2,550.00.

The ceiling amount of TEX. FIN. CODE §371.158 is changed to
$12,750.00.

Theamountsof thebracketsin TEX. FIN. CODE §371.159 are changed
to $153.00, $1,020.00, and $1,530.00, respectively.

The above dollar amounts of the brackets and ceilings shall govern all
applicable credit transactions and loans made on or after July 1, 2003,
and extending through June 30, 2004.

1Computation method: The Reference Base Index (the Index for De-
cember 1967) = 101.6. The December 2002 Index = 527.2. The per-
centage of change is 518.90%. This equates to an increase of 510%
after disregarding the percentage of change in excess of multiples of
10%.

TRD-200301986

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner

Filed: March 25, 2003

14 14 ¢
Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
Sections 303.003 and 303.009, Tex. Fin. Code.
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The weekly ceiling as prescribed by Sections 303.003 and 303.009
for the period of 03/31/03 -- 04/06/03 is 18% for Consumer YAgri-
cultural/Commercial 2/credit thru $250,000.

The weekly ceiling as prescribed by Sections 303.003 and 303.09
for the period of 03/31/03 -- 04/06/03 is 18% for Commercial over
$250,000.

1Credit for personal, family or household use.
2 Credit for business, commercial, investment or other similar purpose.

TRD-200301985

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner
Filed: March 25, 2003

¢ ¢ ¢
Texas Commission on Environmental Quality

Correction of Error

Due to a publication error in the March 14, 2003, issue of the Texas
Register, thetitles of two "In Addition" notices submitted by the Texas
Commission on Environmental Quality were transposed. The errors
occur on pages 2386 and 2391.

On page 2386, first column, thetitle"Enforcement Orders' should read
"Notice of Water Quality Applications' (TRD-200301536).

On page 2391, first column, the title "Notice of Water Quality Appli-
cations' should read "Enforcement Orders’ (TRD-200301537).

TRD-200302032
¢ L4 L4

Notice of Application and Preliminary Decision for a
Municipal Solid Waste Permit

APPLICATION. The City of Wichita Falls has applied to the Texas
Commission on Environmental Quality (TCEQ) for a major permit
amendment for the City of Wichita Falls Landfill, a Type | munici-
pal solid waste landfill. The facility is located approximately 3 miles
west of the city limits of the city of Wichita Falls, about 2 miles north
of State Highway 258 on Wylie Road, and about 2.5 miles south of
the city of lowa Park in Wichita County, Texas. This application was
submitted on July 10, 2002. The permit application is available for
viewing and copying at the offices of the Public Works Department,
City of WichitaFallslocated at 1300 7th Street in WichitaFalls, Texas.
The TCEQ executive director has completed the technical review of the
application and prepared a draft permit. The draft permit, if approved,
would establish the conditions under which the facility must operate.
The executive director has made a preliminary decision to issue this
draft permit.

MAILING LISTS. You may ask to be placed on amailing list to obtain
additional information regarding this application by sending a request
to the Office of the Chief Clerk at the address below. You may also ask
to be on a county-wide mailing list to receive public notices for TCEQ
permits in the county.

PUBLIC COMMENT / PUBLIC MEETING. You may submit pub-
lic comments or request a public meeting about this application. The
purpose of a public meeting is to provide the opportunity to submit
comment or to ask questions about the application. The TCEQ will
hold a public meeting if the executive director determines that thereis
asignificant degree of public interest in the application or if requested
by alocal legidator. A public meeting is not a contested case hearing.
You may submit additional written public comment to the Office of the

Chief Clerk, MC 105, TCEQ, PO. Box 13087, Austin, TX 78711-3087
within 30 days from the date of newspaper publication of this notice.

OPPORTUNITY FOR A CONTESTED CASE HEARING. After the
deadline for public comments, the executive director will consider the
comments and prepare a response to al relevant and material or sig-
nificant public comments. The response to comments, along with the
executive director’s decision on the application, will be mailed to ev-
eryone who submitted public comments or who requested to be on a
mailing list for thisapplication. If comments are received, the mailing
will also provideinstructionsfor requesting a contested case hearing or
reconsideration of the executive director’s decision. A contested case
hearing is a legal proceeding similar to a civil tria in a state district
court. A contested case hearing will only be granted based on disputed
issues of fact that are relevant and material to the Commission’s de-
cision on the application. Further, the Commission will only grant a
hearing on issues that were raised during the public comment period
and not withdrawn. Issues that are not raised in public comments may
not be considered during a hearing.

EXECUTIVE DIRECTOR ACTION. The executivedirector may issue
final approval of the application unless atimely contested case hearing
request or request for reconsideration is filed. If atimely hearing re-
quest or request for reconsideration isfiled, the executive director will
not issue final approval of the permit and will forward the application
and requests to the TCEQ Commissioners for their consideration at a
scheduled Commission meeting.

INFORMATION. If you need more information about this permit ap-
plication or the permitting process, please call the TCEQ Office of
Public Assistance, Toll Free, at 1-800-687-4040. General information
about the TCEQ can be found at our web site at www.tceq.state.tx.us.
Further information about the application may also be obtained from
Mr. John S. Taylor, Director of Public Works, City of Wichita Falls,
P.O. Box 1431, WichitaFalls, TX 76307 or by calling Mr. John Taylor
at (940) 761-7477.

TRD-200302000

LaDonna Castafiuela

Chief Clerk

Texas Commission on Environmental Quality
Filed: March 25, 2003

¢ ¢ 14
Notice of Public Hearing

The Texas Commission on Environmental Quality (commission) will
conduct a public hearing to receive testimony regarding proposed
amended and new sections of 30 TAC Chapter 113, Standards of Per-
formance for Hazardous Air Pollutants and for Designated Facilities
and Pollutants. This notice is given under the requirements of the
Texas Government Code, Subchapter B, Chapter 2001.

The proposed rulemaking would incorporate by reference United States
Environmental Protection Agency (EPA) rules made concerning na
tional emission standards for hazardous air pollutants (NESHAP) for
source categories in implementation of the 1990 Amendments to the
Federal Clean Air Act.

These NESHAP standards are technol ogy-based standards commonly
referred to as the maximum achievable control technology (MACT)
standards. The rulemaking will add 18 new MACT subparts, and up-
date 34 MACT subparts previoudly adopted by the commission by up-
dating the federal promulgation dates cited in the commission rules.

A public hearing on this proposal will be held in Austin on April 28,
2003, at 10:00 am. in Building F, Room 2210 of the commission’s
central office, located at 12100 Park 35 Circle, Austin, Texas 78753.
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Individuals may present oral or written statements when called upon
in order of registration. There will be no open discussion during the
hearing; however, an agency staff member will be available to discuss
the proposal 30 minutes prior to the hearing, and will answer questions
before and after the hearing.

Comments may be submitted to Angela Slupe, MC 205, Office of En-
vironmental Policy, Analysis, and Assessment, Texas Commission on
Environmental Quality, PO. Box 13087, Austin, Texas 78711-3087,
or faxed to (512) 239-4808. All comments should reference Rule Log
Number 2002-036a-113-Al. Comments must be received by 5:00 p.m.,
May 5, 2003. For further information, please contact Alan Henderson,
Regulation Development Section, at (512) 239-1510.

Persons with disabilities who have special communication or other ac-
commodation needs, who are planning to attend the hearing, should
contact the Office of Environmental Policy, Analysis, and Assessment
at (512) 239-4900. Requests should be made as far in advance as pos-
sible.

TRD-200301877

Stephanie Bergeron

Director, Environmental Law Division

Texas Commission on Environmental Quality
Filed: March 21, 2003

¢ ¢ ¢

Notice of Public Hearing on Proposed Revisions to 30 TAC
Chapter 116 and the State Implementation Plan

The Texas Commission on Environmental Quality (commission) will
conduct a public hearing to receive comments concerning revisions to
30 TAC Chapter 116, specifically the repeal of §116.170; amended
§8116.12,116.114- 116.116, 116.143, 116.150, 116.313, 116.315, and
116.715; and new §8116.120, 116.170, and 116.172, and correspond-
ing revisions to the state implementation plan (SIP), under the require-
ments of Texas Health and Safety Code, §382.017; Texas Government
Code, Subchapter B, Chapter 2001; and 40 Code of Federal Regula-
tions, 851.102 of the United States Environmental Protection Agency
regulations concerning SIPs.

The proposed revisions to Chapter 116 would reguire emission reduc-
tions be certified as offsets under Chapter 101, Subchapter H, retain-
ing Chapter 116 as a future internal offset certification method, en-
sure timely submission of updated and additional information used to
process new source review applications including the establishment of
avoidance process, require an application for permit renewal to be sub-
mitted at least six months but no earlier than 18 months prior to the per-
mit expiration date, and allow an additional 18 months before voiding
apermit to begin construction of authorized projects for delays caused
by third party litigation or other specific reasons.

A public hearing on this proposal will be held in Austin on April 24,
2003 at 10:00 am. in Building F, Room 3202A at the commission’s
central office located at 12100 Park 35 Circle. The hearing will be
structured for the receipt of oral or written comments by interested
persons. Individuals may present oral statements when called upon
in order of registration. There will be no open discussion during the
hearing; however, an agency staff member will be available to discuss
the proposal 30 minutes prior to the hearing and will answer questions
before and after the hearing.

Persons with disabilities who have special communication or other ac-
commodation needs who are planning to attend the hearing should con-
tact the Office of Environmental Policy, Analysis, and Assessment at
(512) 239-4900. Requests should be made as far in advance as possi-
ble.

Comments may be submitted to Joyce Spencer, MC 205, Office of En-
vironmental Policy, Analysis, and Assessment, Texas Commission on
Environmental Quality, PO. Box 13087, Austin, Texas 78711-3087, or
by fax to (512) 239-4808. All comments should reference Rule Log
Number 2003-003-116-Al, and must be received by 5:00 p.m., May 5,
2003. For further information, please contact Clifton Wise, Policy and
Regulations Division at (512) 239-2263.

TRD-200301867

Stephanie Bergeron

Director, Environmental Law Division

Texas Commission on Environmental Quality
Filed: March 21, 2003

14 14 ¢
Notice of Water Quality Applications

Thefollowing requirethe applicantsto publish noticein the newspaper.
The public comment period, requests for public meetings, or requests
for acontested case hearing may be submitted to the Office of the Chief
Clerk, Mail Code 105, P O Box 13087, Austin Texas 78711-3087,
WITHIN 30 DAY SOF THE DATE OF NEWSPAPER PUBLICATION
OF THIS NOTICE.

RAY ANDERSON has applied for a new permit, Proposed Permit No.
14397-001, to authorize the disposal of treated domestic wastewater
at adaily average flow not to exceed 12,000 gallons per day viadrip
irrigation with a minimum area of 120,000 square feet. The facility
and disposal site arelocated 1.3 miles south of the intersection of State
Highway 27 and Farm-to-Market Road 480 on Farm-to-Market Road
480 in Kerr County, Texas.

AQUASOURCE UTILITY, INC. has applied for arenewal of TPDES
Permit No. 11701-001, which authorizes the discharge of treated do-
mestic wastewater at an annual average flow not to exceed 1,200,000
galonsper day. Thefacility islocated on Sulphur Gully, approximately
one-half mile north of Wallisville Road and one mile east of C.E. King
Parkway in Harris County, Texas.

CITY OF BLUE RIDGE has applied for arenewal of TPDES Permit
No. 10039-001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 140,000 gallons per
day. The facility is located approximately 0.5 mile southeast of the
intersection of Farm-to-Market Road 545 and Farm-to-Market Road
1377 in Collin County, Texas.

C & RWATER SUPPLY, Inc. has applied for a new permit, proposed
Texas Pollutant Discharge Elimination System (TPDES) Permit No.
14285-001, to authorize the discharge of treated domestic wastewater at
adaily averageflow not to exceed 150,000 gallons per day. Thefacility
is located 3,000 feet south of apoint on State Highway 105, which is
2,000 feet east of the Crockett- Martin Road in Montgomery County,
Texas. Thetreated effluent is discharged to drainage ditches; thence to
Milam Branch Fork; thence to Spring Branch; thence to Caney Creek
in Segment No. 1010 of the San Jacinto River.

EAST MONTGOMERY COUNTY MUNICIPAL UTILITY DIS
TRICT NO. 3 has applied for a new permit, proposed Texas Pollutant
Discharge Elimination System (TPDES) Permit No. 14379- 001,
to authorize the discharge of treated domestic wastewater at a daily
average flow not to exceed 80,000 gallons per day. The facility will
be located approximately 11,000 feet west of the intersection of
Farm-to-Market Road 1485 and Tree Monkey Road in Montgomery
County, Texas.

ESPERANZA WATER SERVICE COMPANY, INC., which operates
areverse osmosis water treatment plant, has applied for a renewal of
Permit No. 03807, which authorizes the disposal of reverse osmosis
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reject water via six evaporation/percolation beds and one storage bed
at a daily average flow not to exceed 10,000 gallons per day. This
permit will not authorize a discharge of pollutants into waters in the
State. The facility and disposal area are located on the north side of
State Highway 20, approximately 4.5 miles southeast of the City of
Fort Hancock, Hudspeth County, Texas.

HUMBLE PARTNERS LIMITED PARTNERSHIP has applied to the
Texas Commission on Environmental Quality (TCEQ) for a renewal
of TPDES Permit No. 11161-001, which authorizes the discharge
of treated domestic wastewater at a daily average flow not to exceed
99,000 gallons per day. The facility is located approximately 1,000
feet east of the intersection of Atascocita Road and Old Humble Road
in Harris County, Texas.

LAJTASUTILITY COMPANY, INC. has submitted application for a
new permit, Proposed Permit No. 04489, to authorize the land applica-
tion of sewage dudge for beneficial use on 10.8 acres. Thispermit will
not authorize adischarge of pollutantsinto watersinthe State. Theland
application siteislocated approximately 11,000 feet west-northwest of
the Rio Grande River and 3,000 feet south of Ranch-to-Market Road
170, approximately 1.3 miles southeast of Lgjitasin Brewster County,
Texas.

JEFFREY EDWIN MARTINDALE, has submitted application for a
new permit, Proposed Permit No. 04530, to authorize the land applica-
tion of sewage sludge for beneficial use on 25 acres. This permit will
not authorize adischarge of pollutantsinto watersin the State. Theland
application site is located on County Road 138, approximately 0.75
mile west of the intersection of County Road 138 and Farm-to-Market
Road 777, approximately 7.5 mileswest of the City of Jasper in Jasper,
County Texas in Jasper County, Texas.

CITY OF MENARD has applied for anew permit, proposed Texas Pol-
lutant Discharge Elimination System (TPDES) Permit No. 10345-002,
to authorize the discharge of filter backwash water at a daily average
flow not to exceed 94,000 gallons per day. The facility will be located
on Farm-to-Market Road 2092, approximately 1 mile west of theinter-
section of U.S. Highway 83 and Farm-to-Market Road 2092 in Menard
County, Texas.

NORIT AMERICAS, INC., which operates an activated carbon manu-
facturing plant, has applied for arenewal of TPDES Permit No. 00703,
which authorizes the discharge of treated process wastewater, utility
wastewater, and storm water via Outfall 001 at a daily average flow
not to exceed 2,000,000 million gallons per day; and the discharge of
treated processwastewater, utility wastewater, and storm water viaOut-
fall 002 at adaily average flow not to exceed 2,000,000 million gallons
per day. The draft permit authorizes the discharge of treated process
wastewater, utility wastewater, and storm water via Outfall 002 at a
daily average flow not to exceed 2,000,000 million gallons per day.
The facility is located on the west end of University Avenue, approx-
imately 1300 feet west of the intersection of University Avenue and
Martin Luther King Jr. Boulevard, on the southwest edge of the City
of Marshall, Harrison County, Texas.

RA-TE, INC. has applied to the Texas Commission on Environmental
Quality (TCEQ) for arenewal of TPDES Permit No. 13017-001, which
authorizes the discharge of treated domestic wastewater at a daily av-
erage flow not to exceed 25,000 gallons per day. The facility will be
located approximately 2,200 feet southwest of theintersection of Smith
Road and Kidd Road in Jefferson County, Texas.

CITY OF ROMA has applied for a renewal of TPDES Permit No.
11212-002, which authorizes the discharge of treated domestic waste-
water at an annual average flow not to exceed 2,000,000 gallons per
day. Thefacility islocated approximately 900 feet south of U.S. High-
way 83, approximately 4,900 feet southeast of the itersection of U.S.

Highway 83 and the U.S. Customs Toll Bridge Road in Starr County,
Texas.

SYNAGRO OF TEXAS-CDR, INC., as submitted application for a
new permit, Proposed Permit No. 04504, to authorize the land applica-
tion of sawage sludgefor beneficial useon 475.7 acres. Thispermitwill
not authorize adischarge of pollutantsinto watersinthe State. Theland
application siteis located 7 miles north of Paynor, on Farm-to-Market
Road 315 at the Bill Miller Tree Farm in Henderson County, Texas.

U.S. DEPARTMENT OF THE NAVY, which operates the Corpus
Christi Naval Air Station Industrial Waste Treatment Plant, has applied
for arenewal of TPDES Permit No. 02317, which authorizes discharge
of treated sanitary wastewater, utility wastewater, and previously
monitored effluents (PMEs) at a daily average flow not to exceed
1,500,000 gallons per day via Outfall 001; and process wastewater,
treated groundwater, utility wastewater, and sanitary wastewater at a
daily average flow not to exceed 500,000 gallons per day via Outfall
101. Thefacility islocated at 8851 Ocean Drive, at the Corpus Christi
Nava Air Station, on the south side of Corpus Christi Bay between
Oso Bay and LagunaMadre, on the north end of the Encinal Peninsula,
and east of the City of Corpus Christi, Nueces County, Texas.

VARCO, L.P, which operatesadrill pipeand oilfield cleaning and coat-
ing plant, has applied for arenewal of TPDES Permit No. 02104 which
authorizes the discharge of compressor aftercooler water, compressed
air condensate, wash water from pipe coating operations and storm wa
ter at a daily average flow not to exceed 36,000 gallons per day via
Outfall 001. he facility islocated at 12100 West Little York Road, ap-
proximately one mile southwest of the intersection of U.S. Highway
290 and State Route 529 in the City of Houston, Harris County, Texas.

RICHARD ALLEN VERRY has applied for arenewal of TPDES Per-
mit No. 12310-001, which authorizesthe discharge of treated domestic
wastewater at adaily averageflow not to exceed 30,000 gallons per day.
Thefacility islocated adjacent to and east of Horsepen Bayou; approx-
imately 1,500 feet south of the intersection of Farm-to-Market Road
529 and Jackrabbit Road in Harris County, Texas.

TRD-200301999

LaDonna Castafiuela

Chief Clerk

Texas Commission on Environmental Quality
Filed: March 25, 2003

¢ ¢ L4
Notice of Water Rights Application

Application No. 08-2410E; North Texas Municipal Water District
(District), Applicant, PO. Box 2408, Wylie, Texas 75098, seeks to
amend Certificate of Adjudication No. 08-2410, as amended, pursuant
to 11.122, Texas Water Code, and Texas Commission on Environmen-
tal Quality Rules 30 TAC 295.1, et seq. Certificate of Adjudication
No. 08-2410, as amended, currently authorizesthe District to impound
380,000 acre-feet of water in Lake Lavon, which is owned by the
United States Army Corps of Engineers, and to divert and use from
Lake Lavon:(a) Not to exceed 100,000 acre-feet of water per annum
for municipal purposes,(b) Not to exceed 4,000 acre-feet of water per
annum for industrial purposes,(c) Not to exceed an additiona 77,300
acre-feet of water per annum for municipa purposes by over-drafting
the firm yield of Lake Lavon when Lake Ray Hubbard is at maximum
conservation level and spilling or whenever additional water (up to
77,300 acre-feet per annum) is supplied from Lake Texoma to Lake
Lavon pursuant to Water Use Permit No. 5003, and(d) Not to exceed
35,941 acre-feet of water per annum discharged into Lake Lavon from
the District’ s Wilson Creek Wastewater Treatment Plant (WCWWTP)
for municipal purposes. A special condition in the current Certificate
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of Adjudication No. 08-2410, as amended, provides that the total
consumptive use of water for municipal purposes authorized by said
water right, and Water Use Permit No. 5003, shall not exceed 177,300
acre-feet of water per annum. The District also has the right to
consume al of the 4,000 acre-feet per annum of industrial use water
alocation. Certificate of Adjudication No. 08-2410, as amended,
contains severa priority dates, specia conditions and diversion rates.
Pursuant to Certificates of Adjudication Nos. 03-4797, as amended,
and 03-4798, Applicant is authorized to divert and use not to exceed
3,214 and 54,000 acre-feet of water per year, respectively, from Lake
Chapman in the Sulphur River Basin.

Applicant seeks to amend Certificate of Adjudication No. 08-2410, as
amended, to:(a)Authorize an increase in the District’s reuse authoriza-
tion from Lake Lavon of effluent discharged from the WCWWTP to
the lake from 35,941 acre-feet of water per annum to 71,882 acre-feet
of water per annum (a total increase of 35,941 acre-feet), or as much
thereof per annum as may actually be discharged into Lake Lavon from
the WCWWTP pursuant to an authorized increase in the amount of ef-
fluent discharged; and(b)Recognize the District’'s authority to divert,
pursuant to Certificates of Adjudication Nos. 03-4797, as amended,
and 03-4798, an additional 3,214 and 54,000 acre-feet of water per an-
num (total of 57,214 acre-feet), respectively, from Lake Chapman in
the Sulphur River Basin, for municipa purposeswithinthe Applicant’s
servicearea; and (c)Authorizethe District to divert an additional 57,214
acre-feet of water per annum from Lake Lavon for municipal purposes
by either over-drafting the firm yield of Lake Lavon during timeswhen
Lake Ray Hubbard is at maximum conservation and spilling or when
water is supplied from Lake Chapman pursuant to Certificates of Adju-
dication Nos. 03-4797, asamended, and 03-4798; and(d) Authorizethe
use of up to 4,000 acre-feet of water per year previously authorized for
industrial use by the Certificate for industrial and municipal purposes;
and(e)Increase the total consumptive authorization for water allocated
for municipal use from 177,300 acre-feet to 234,514 acre-feet per an-
num based on the District’srights in Lakes Lavon, Lake Texoma, and
Lake Chapman. The Applicant is not requesting a change in the di-
version rate of the water authorized. The amendment application was
received on August 30, 2002, and additional information was received
October 31, 2002. Written public comments and requests for a public
meeting should be submitted to the Office of Chief Clerk, at the address
provided in the information section below, within 30 days of the date
of newspaper publication of the notice.

Information Section

A public meeting is intended for the taking of public comment, and is
not a contested case hearing. A public meeting will be held if the Ex-
ecutive Director determines that there is a significant degree of public
interest in an application.

The Executive Director can consider approval of an application unless
awritten request for acontested case hearing isfiled. To request acon-
tested case hearing, you must submit the following: (1) your name (or
for agroup or association, an official representative), mailing address,
daytime phone number, and fax number, if any: (2) applicant’s name
and permit number; (3) the statement "[I/we] request a contested case
hearing;" and (4) a brief and specific description of how you would be
affected by the application in away not common to the general public.
You may also submit any proposed conditions to the requested applica-
tion which would satisfy your concerns. Requests for a contested case
hearing must be submitted in writing to the TCEQ Office of the Chief
Clerk at the address provided in the information section below.

If ahearing request isfiled, the Executive Director will not issuethere-
quested permit and may forward the application and hearing request to
the TCEQ Commissionersfor their consideration at a scheduled Com-
mission mesting.

Written hearing requests, public comments or requests for a public
meeting should be submitted to the Office of the Chief Clerk, MC 105,
TCEQ, PO. Box 13087, Austin, TX 78711-3087. For information con-
cerning the hearing process, please contact the Public Interest Counsel,
MC 103, at the same address. For additional information, individual
members of the general public may contact the Office of Public As-
sistance at 1-800-687-4040. General information regarding the TCEQ
can be found at our web site at www.tceg.state.tx.us.

TRD-200302001

LaDonna Castafiuela

Chief Clerk

Texas Commission on Environmental Quality
Filed: March 25, 2003

¢ ¢ ¢
Houston-Galveston Area Council

Public Meeting Notice

Public Comment Period Open for Amendments to the 2022
Metropolitan Transportation Plan (MTP) and the 2002-2004
Transportation | mprovement Program (TIP)

A public meeting was held on Tuesday, March 18, 2003, at the
Houston-Galveston Area Council (H-GAC) on proposed amend-
ments to the 2022 Metropolitan Transportation Plan (MTP) and the
2002-2004 Transportation Improvement Program (TIP). The public
is encouraged to provide comments to H-GAC on the following
proposed amendments:

* Addition of project to add 600 spacesto the Fugua Park and Ride lot.

* Cancellation of Congestion Mitigation and Air Quality Improvement
Program projects in Brazoria, Galveston and Harris counties totaling
$14.3 million.

The public comment period onthe amendmentsbegins Sunday, Mar ch
9, 2003. All comments must be received by H-GAC no later than
5 p.m., Monday, April 7, 2003. To obtain more detailed informa-
tion, please visit www.h-gac.com/HGAC/Departments/Transpor ta-
tion/default.htm or call Pat Waskowiak, Transportation Senior Plan-
ner, at (713) 993-2456. Copies of the proposed amendments will also
be available at the meeting. Written comments may be submitted to Pat
Waskowiak, Houston-Galveston Area Council, PO. Box 22777, Hous-
ton, Texas 77227, e-mailed to patricia.waskowiak @h-gac.com or faxed
to (713) 993-4508.

In compliance with the Americans with Disabilities Act, H-GAC will
provide for reasonable accommodations for persons with disabilities
attending H-GAC functions. Requests should be received by H-GAC
24 hours prior to the function. Call Pat Waskowiak at (713) 993-2456
to make arrangements.

TRD-200301984

Alan Clark

MPO Director
Houston-Galveston Area Council
Filed: March 25, 2003

14 14 ¢
Request for Proposals

The Houston-Galveston Area Council (H-GAC) is requesting propos-
alsto conduct an access management and traffic mobility study for the
FM 518 corridor from US 288 in Brazoria County to SH 146 in Galve-
ston County. The purpose of the study is to identify short-term trans-
portation improvements to improve traffic flow and reduce motorist
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delay. The study will collect sufficient information to measure and
evaluate a range of viable short-term improvement concepts, as well
as address cost-benefit and cost-effectiveness of various solutions. The
study shall conclude with the identification of alist of recommended
improvements and ways to implement them, including time frame and
funding sources.

Submittals are due by 3 p.m. on Tuesday, April 15, 2003. Twelve
typewritten, bound/stapled and signed copies of the proposal are re-
quired. Late proposalswill NOT be accepted.

The Request for Proposal packet can be downloaded from
the H-GAC Transportation Department Web site at www.h-
gac.com/HGAC/Home/RFP/default.htm. Interested firms may aso
obtain the packet at the H-GAC offices at 3555 Timmons Lane, Suite
120, Houston, Texas 77027, or by contacting Jerry L. Bobo at (713)
993-4571. All questionsregarding the Request for Proposal can be sent
to the attention of Jerry L. Bobo by e-mail to jerry.bobo@h-gac.com,
faxed to (713) 993-4508, or mailed to the Houston-Galveston Area
Council, PO. Box 22777, Houston, Texas 77227-2227.

TRD-200301895

Alan Clark

MPO Director
Houston-Galveston Area Council
Filed: March 24, 2003

14 ¢ ¢
Request for Proposals

The Houston-Galveston Area Council (H-GAC) is requesting propos-
als to conduct an access management and traffic mobility study for
the FM 1960 corridor from west of SH 249 to east of IH 45 in Har-
ris County (about 7.1 miles). The purpose of the study is to identify
short-term transportation improvements to improve traffic flow and re-
duce motorist delay. The study will collect sufficient information to
measure and evaluate a range of viable short-term improvement con-
cepts, aswell as address cost-benefit and cost-effectiveness of various
solutions. The study shall conclude with the identification of alist of
recommended improvements and ways to implement them, including
time frame and funding sources.

A Pre-Proposal Conferenceis scheduled at 3 p.m. on Monday, April
14, 2003, at H-GAC in Conference Room A on the second floor. Sub-
mittalsare due by 3 p.m. on Tuesday, May 7, 2003. Twelve (12) type-
written, bound/stapled and signed copies of the proposal are required.
Late proposals will NOT be accepted.

The Request for Proposal packet can be downloaded from
the H-GAC Transportation Department Web site at www.h-
gac.com/HGAC/Home/RFP/default.htm.

Interested firms may also obtain the packet at the H-GAC offices at
3555 Timmons Lane, Suite 120, Houston, Texas 77027, or by contact-
ing Jerry L. Bobo at 713-993-4571. All questions regarding the Re-
quest for Proposals can be sent to the attention of Jerry L. Bobo by
email to jerry.bobo@h-gac.com, faxed to 713-993-4508, or mailed to
the Houston-Galveston Area Council, PO. Box 22777, Houston, TX
77227-2227.

TRD-200302020

Alan Clark

MPO Director
Houston-Galveston Area Council
Filed: March 26, 2003

¢ ¢ ¢

Texas Department of Insurance
Company Licensing
Application for incorporation to the State of Texas by U.S. LEGAL

SERVICES OF TEXAS, INC., aforeign prepaid legal company. The
home office isin Jacksonville, Florida.

Application to change the name of SUMITOMO MARINE & FIRE
INSURANCE COMPANY OF AMERICA to MITSUI SUMITOMO
INSURANCE COMPANY OF AMERICA, aforeign fire and/or casu-
aty company. The home officeisin New York, New York.

Applicationto changethe nameof MITSUI MARINE & FIRE INSUR-
ANCE COMPANY OF AMERICA to MITSUI SUMITOMO INSUR-
ANCE COMPANY USA INC., aforeignfireand/or casualty company.
The home officeisin New York, New York.

Application to change the name of WESTERN DIVERSIFIED LIFE
INSURANCE COMPANY to AMERICAN SPECIALTY HEALTH
INSURANCE COMPANY, aforeign life, accident and/or health com-
pany. The home office isin Rosemont, Illinois.

Any objections must be filed with the Texas Department of Insurance,
addressed to the attention of Godwin Ohaechesi, 333 Guadal upe Street,
M/C 305-2C, Austin, Texas 78701.

TRD-200301828

Gene C. Jarmon

General Counsel and Chief Clerk
Texas Department of Insurance
Filed: March 19, 2003

¢ ¢ ¢
Company Licensing
Application to change the name of HOMEPLUS INSURANCE COM -

PANY to SECURIAN CASUALTY COMPANY, aforeign fire and/or
casualty company. The home officeisin St. Paul, Minnesota.

Application for admission to the State of Texas by HUDSON INSUR-
ANCE COMPANY, aforeign fire and/or casualty company. The home
office isin Wilmington, Delaware.

Any objections must be filed with the Texas Department of Insurance,
addressed to the attention of Godwin Ohaechesi, 333 Guadal upe Street,
M/C 305-2C, Austin, Texas 78701.

TRD-200302021

Gene C. Jarmon

General Counsel and Chief Clerk
Texas Department of Insurance
Filed: March 26, 2003

¢ ¢ ¢

Notice of Application to Decrease the Texas Stamping Office
Fee

The Directors of the Surplus Lines Stamping Office of Texas have ap-
proved amotion requesting the Commissioner of Insuranceto authorize
adecrease in the stamping fee rate to 0.10% (0.0010) from its current
rate of 0.15% (0.0015), pursuant to the Plan of Operation of the Surplus
Lines Stamping Office of Texas under 28 Texas Administrative Code
§15.101(e)(3). The proposed effective date for the decrease is July 1,
2003. This request is now before the Commissioner of Insurance and
is under consideration.
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The Surplus Lines Stamping Office of Texas was created in 1987 and
is a non-profit corporation subject to the supervision of the Commis-
sioner of Insurance. The Stamping Office monitors the sale of surplus
linesinsurance policies and evaluates the eligibility of surpluslinesin-
surers that write surplus lines insurance in Texas. Pursuant to Article
1.14-2, 86A of the Texas Insurance Code, the Stamping Office has pe-
titioned the Commissioner of Insurance for a decrease in the stamping
fee charged by the Stamping Office on the gross premium resulting
from surplus lines contracts. The petition requests that the fee be de-
creased by 0.05%, beginning July 1, 2003, from 0.15% to 0.10%.

A copy of the petition, is available for review in the office of the Chief
Clerk of the Texas Department of Insurance, 333 Guadalupe Street,
Austin, Texas. For further information or to request copies of the peti-
tion, please contact Sylvia Gutierrez at (512) 463-6327; refer to (Ref.
No. A-0303-09).

Any comments on the decrease must be submitted in writing no later
than 5:00 p.m. on May 1, 2003 to the Office of the Chief Clerk, Texas
Department of Insurance, PO. Box 149104, MC 113-2A, Austin, Texas
78714-9104. An additional copy of commentsisto be submitted smul-
taneously to Betty Patterson, Senior Associate Commissioner of the
Financial Program, Texas Department of Insurance, PO. Box 149104,
M/C 305-2A Austin, Texas 78714-9104.

TRD-200301865

Gene C. Jarmon

General Counsel and Chief Clerk

Texas Department of Insurance

Filed: March 21, 2003

¢ L4 L4
Texas Lottery Commission
Instant Game No. 341 "Extreme Green"
1.0 Name and Style of Game.

A. The name of Instant Game No. 341 is"EXTREME GREEN". The
play stylein Game 1is"matchthree". Theplay stylein Game2is"key

symbol match with auto win". The play style in Game 3 is "match
three". Theplay stylein Game 4 is"key symbol match with auto win".
The play style in Game 5 is "key symbol match". The play style in
Game 6 is "key symbol match". The play style in Game 7 is "row,
column, diagonal". The play style in Game 8 is "key symbol match".
The play stylein Game 9is "row, column, diagona". The play stylein
Game 10 is "key symbol match with auto win".

1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 341 shall be $10.00 per ticket.
1.2 Definitions in Instant Game No. 341.

A. Display Printing - That area of theinstant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol - One of the symbols which appears under the Latex
Overprint on the front of the ticket. Each Play Symbal is printed
in Symbol font in black ink in positive. The possible play symbols
are: $5.00, $10.00, $15.00, $20.00, $50.00, $100, $1,000, $10,000,
$100,000, STAR SYMBOL, PIGGY BANK SYMBOL, HAPPY
FACE SYMBOL, FROG SYMBOL, CLOVER SYMBOL, SUN
SYMBOL, HEADS SYMBOL, TAILS SYMBOL, CACTUS SYM-
BOL, WALLET SYMBOL, STACK OF COINS SYMBOL, STACK
OF BILLS SYMBOL, HORSESHOE SYMBOL, CHIPS SYMBOL,
MONEY BAG SYMBOL, POT OF GOLD SYMBOL, GOLD BAR
SYMBOL, X SYMBOL, [] SYMBOL, DOLLAR SIGN SYMBOL.

D. Play Symbol Caption - the small printed material appearing below
each Play Symbol which explains the Play Symbol. One and only one
of these Play Symbol Captions appears under each Play Symbol and
eachisprintedin caption fontin black ink in positive. The Play Symbol
Caption which corresponds with and verifies each Play Symbol is as
follows:
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Figure 1: GAME NO. 341 - 1.2D

PLAY SYMBOL CAPTION
$5.00 FIVE$
$10.00 TEN$
$15.00 FIFTN
$20.00 TWENTY
$50.00 FIFTY
$100 ONE HUND
$1,000 ONE THOU
$10,000 TEN THOU
$100,000 100 THOU
STAR SYMBOL STAR
PIGGY BANK SYMBOL PBANK
HAPPY FACE SYMBOL HAPPY
FROG SYMBOL FROG
CLOVER SYMBOL CLOVER
SUN SYMBOL SUN
HEADS SYMBOL HEAD
TAILS SYMBOL TAILS
CACTUS SYMBOL CACTUS
WALLET SYMBOL WALLET
STACK OF COINS SYMBOL AUTO
STACK OF BILLS SYMBOL BILLS
HORSESHOE SYMBOL AUTO
CHIP SYMBOL WIN $5
DIAMOND SYMBOL DIAMD
MONEY BAG SYMBOL MBAG
POT OF GOLD SYMBOL GLD
GOLD BAR SYMBOL AUTO
X SYMBOL
[]SYMBOL
DOLLAR SIGN SYMBOL
E. Retailer Validation Code - Three small letters found under the re-
movable scratch-off covering in the play area, which retailers use to
verify and validate instant winners. The possible validation codes are:
Figure 2: GAME NO. 341 - 1.2E
CODE PRIZE
TEN $10.00
FTN $15.00
TWN $20.00

Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of

O, which will only appear on low-tier winners and will always have a

dlash through it.
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F. Serial Number - A unique 13 (thirteen) digit number appearing under
the latex scratch-off covering on the front of the ticket. Thereisafour
(4) digit security number which will be boxed and placed randomly
within the Serial Number. The remaining nine (9) digits of the Serial
Number are the Validation Number. The Serial Number is positioned
beneath the bottom row of play datain the scratched-off play area. The
format will be: 0000000000000.

G. Low-Tier Prize - A prize of $10.00, $15.00, $20.00.
H. Mid-Tier Prize - A prize of $50.00, $100, $250, $500.
I. High-Tier Prize - A prize of $1,000, $10,000, $100,000.

J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A thirteen (13) digit number consisting of the
three (3) digit game number (341), a seven (7) digit pack number, and
athree (3) digit ticket number. Ticket numbers start with 000 and end
with 074 within each pack. The format will be; 341-0000001-000.

L. Pack - A pack of "EXTREME GREEN" Instant Gametickets contain
75 tickets, which are packed in plastic shrink-wrapping and fanfolded
in pages of one (1). The packs will alternate. One will show the front
of ticket 000 and back of 074 while the other fold will show the back
of ticket 000 and front of 074.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet al of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"EXTREME GREEN" Instant Game No. 341 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
nersis subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "EXTREME GREEN" Instant Game is deter-
mined once the latex on the ticket is scratched off to expose 58 (fifty-
eight) play symbols. In Game 1, if the player gets three (3) like dol-
lar amounts, the player will win that amount. In Game 2, if the player
gets two (2) star symbols, the player will win the prize shown. If the
player gets astack of coins symbol, the player will win the prize auto-
matically. In Game 3, if the player gets three (3) like dollar amounts,
the player will win that amount. In Game 4, if the player gets two (2)
stack of billssymboals, the player will win the prize shown. If the player
getsahorseshoe symbol, the player will win the prize automaticaly. In
Game 5, if the player gets two (2) chips symbols, the player will win
$5 instantly. In Game 6, if the player gets two (2) diamond symbols
in the same play, the player will win the prize for that play. In Game
7, if the player gets three X’sin any one row, column or diagonal, the
player will win the prize shown. In Game 8, if the player gets two mon-
eybag symbols in the same play, the player will win the prize for that
play. In Game9, if the player getsthree (3) dollar signsin any onerow,
column or diagond, the player will win the prize shown. In Game 10,
if the player gets two (2) pot of gold symbals, the player will win the
prize shown. If the player gets a gold bar symbol, the player will win
the prize automatically. No portion of the display printing nor any ex-
traneous matter whatsoever shall be usable or playable as a part of the
Instant Game.

2.1 Instant Ticket Validation Requirements.

A.Tobeavalid Instant Game ticket, all of the following requirements
must be met:

1. Exactly 58 (fifty-eight) Play Symbols must appear under the latex
overprint on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, and each Play Symbol must agree with its Play Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink;
5. Theticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Seriad Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. Theticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly 58
(fifty-eight) Play Symbolsunder the latex overprint on thefront portion
of theticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;

16. Each of the 58 (fifty-eight) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures.

17. Each of the 58 (fifty-eight) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to theartwork
on file at the Texas L ottery; the ticket Serial Numbers must be printed
inthe Serial font and must correspond precisely to theartwork onfile at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. Theticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas L ottery’ s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.
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C. Any Instant Game ticket not passing all of the validation require-
mentsis void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event ade-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or aticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets will not have identical play data,
spot for spot.

B. Although not all prize symbols can be won in each game, al prize
symbols may be used in non-winning locations.

C. Game 1 & 3: No 4 or more of akind.
D. Game 1 & 3: No three or more pairs.

E. Game 2. No matching symbols except for the "star" on intended
winners.

F. Game 4: No matching symbols except for the "stack of bills" on
intended winners.

G. Game 5: No matching symbols except for the "chips' on intended
winners.

H. Game 6: No matching symbols except for the "diamond" on in-
tended winners.

I. Game 6: No duplicate non-winning prize amounts for this game.
J. Game 7: Every ticket will contain at least four "X" symbols.

K. Game 7: No occurrence of three symbolsin arow, column or diag-
ona except the "X".

L. Game 8. No matching symbols except for the "moneybag" on in-
tended winners.

M. Game 8: No duplicate non-winning prize amounts for this game.
N.Game9: Every ticket will contain at |east four "dollar sign" symbols.

O. Game 9: No occurrence of three symbolsin arow, column or diag-
ona except the "dollar sign”.

P. Game 10: No matching symbols except for the "pot of gold" on
intended winners.

2.3 Procedure for Claiming Prizes.

A. To claim an "EXTREME GREEN" Instant Game prize of $10.00,
$15.00, $20.00, $50.00, $100, $250, or $500, a claimant shall sign
the back of the ticket in the space designated on the ticket and present
the winning ticket to any Texas Lottery Retailer. The Texas Lottery
Retailer shall verify the claim and, if valid, and upon presentation of
proper identification, make payment of the amount due the claimant
and physically void the ticket; provided that the Texas L ottery Retailer
may, but is not, in some cases, required to pay a $50.00, $100, $250,
or $500 ticket. In the event the Texas Lottery Retailer cannot verify
the claim, the Texas L ottery Retailer shall provide the claimant with a
claim form and instruct the claimant on how to file a claim with the
Texas Lottery. If the claim is validated by the Texas Lottery, a check
shall be forwarded to the claimant in the amount due. In the event the
claimis not validated, the claim shall be denied and the claimant shall
benetified promptly. A claimant may also claim any of the above prizes
under the proceduredescribed in Section 2.3.B and 2.3.C of these Game
Procedures.

B. To claim an "EXTREME GREEN" Instant Game prize of $1,000,
$10,000, or $100,000, the claimant must sign the winning ticket and
present it at one of the Texas Lottery’s Claim Centers. If the claim is
validated by the Texas Lottery, payment will be made to the bearer of
the validated winning ticket for that prize upon presentation of proper
identification. When paying a prize of $600 or more, the Texas L ottery
shdll file the appropriate income reporting form with the Internal Rev-
enue Service (IRS) and shall withhold federal income tax at a rate set
by the IRS if required. In the event that the claim is not validated by
the Texas Lottery, the claim shall be denied and the claimant shall be
notified promptly.

C. Asan dternative method of claiming an "EXTREME GREEN" In-
stant Game pri ze, the claimant must sign the winning ticket, thoroughly
complete a claim form, and mail both to: Texas Lottery Commission,
Post Office Box 16600, Austin, Texas 78761-6600. The risk of send-
ing a ticket remains with the claimant. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notified promptly.

D. Prior to payment by the Texas L ottery of any prize, the TexasL ottery
shall deduct asufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for abenefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resource Code;

4. in default on aloan made under Chapter 52, Education Code; or
5. in default on aloan guaranteed under Chapter 57, Education Code

E. If aperson is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a fina determination by the Executive
Director, under any of the following circumstances:

A. if adispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if thereis any question regarding the identity of the claimant;

C. if thereisany question regarding the validity of theticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, asdescribed in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizesto Persons Under 18. If a person under the age
of 18 yearsis entitled to a cash prize of less than $600 from the "EX-
TREME GREEN" Instant Game, the Texas Lottery shall deliver to an
adult member of the minor’sfamily or the minor’s guardian a check or
warrant in the amount of the prize payable to the order of the minor.

2.6 If a person under the age of 18 years is entitled to a cash prize
of more than $600 from the "EXTREME GREEN" Instant Game, the
Texas Lottery shall deposit the amount of the prizein a custodial bank
account, with an adult member of the minor’s family or the minor's
guardian serving as custodian for the minor.
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2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game. Any
prize not claimed within that period, and in the manner specified in
these Game Procedures and on the back of each ticket, shall be for-
feited.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated therefor, a ticket shall
be owned by the physical possessor of said ticket. When a signature
is placed on the back of the ticket in the space designated therefor, the
player whose signature appears in that area shall be the owner of the
ticket and shall be entitled to any prize attributable thereto. Notwith-
standing any name or names submitted on a claim form, the Executive

Figure 3: GAME NO. 341 - 4.0

Director shall make payment to the player whose signature appears on
the back of the ticket in the space designated therefor. If more than
one name appears on the back of the ticket, the Executive Director will
require that one of those players whose name appears thereon be des-
ignated by such players to receive payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Gametickets and shall not be required to pay on alost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
4,153,125 ticketsin the Instant Game No. 341. The approximate num-
ber and value of prizes in the game are as follows:

Prize Amount Approximate Number of Approximate Odds are 1
Winners* in **
$10 1,162,887 3.57
$15 221,424 18.76
$20 332,301 12.50
$50 83,027 50.02
$100 33,652 123.41
$250 6,917 600.42
$500 3,481 1,193.08
$1,000 64 64,892.58
$10,000 18 230,729.17
$100,000 4 1,038,281.25

*The number of actual winners may vary based on sales, distribution, and number of

prizes claimed.

**The overall odds of winning a prize are 1 in 2.25. The individual odds of winning for a
particular prize level may vary based on sales, distribution, and number of prized

claimed.
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce aclosing date (end date) for the Instant Game No. 341 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 341, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
dl final decisions of the Executive Director. 4

TRD-200301981

Kimberly L. Kiplin

General Counsel

Texas Lottery Commission
Filed: March 24, 2003

¢ ¢ ¢

Texas Department of Protective and Regulatory
Services

Child and Family Services Plan

The Texas Department of Protective and Regulatory Services (PRS) is
developing the annual update of the Child and Family Services Plan for
the State of Texas. Theplan coversthefive-year period from October 1,
1999, through September 30, 2004. Under guidelinesissued by the U.
S. Department of Health and Human Services and the Administration
for Children and Families, PRS, asthe designated agency to administer
Title IV-B programs in the state of Texas, is required to review the
progress made in the previous year toward accomplishing the goals,
objectives, strategies, and action stepsidentified in the state’ sfive- year
plan.

The Child and Family Services Plan annual update is required for the
states to receive their alotment for fiscal year 2004 authorized under
TitlelV-B of the Social Security Act, Subparts 1 and/or 2, and the Child
Abuse Prevention and Treatment Act (CAPTA). The update al so gives
states an opportunity to apply for fiscal year 2004 fundsfor the Chafee
Foster Care Independence Program. To receive funds for fiscal year
2004, the annual update referenced above must be submitted by June
30, 2003.

The purpose of this notice is to advise the public of the development
of the required annua update and to solicit feedback or input regard-
ing the goals, objectives, strategies, and action steps identified in the
state’ s five-year plan. Members of the public can obtain more detailed
information regarding the Child and Family Services Plan for the State
of Texas from the PRS web site at: http://www.tdprs.state.tx.us

Interested persons who do not have access to the Internet and would
like to receive awritten copy of information concerning this proposal
may contact: Max Villarreal, Texas Department of Protective and Reg-
ulatory Services, P.O. Box 149030; MC E-558; Austin, Texas 78714-
9030; Phone: (512) 438-5443; Fax: (512) 438-3782.

Written comments regarding the proposal may be faxed or mailed to
the above individual and must be received no later than May 15, 2003.
TRD-200302027

C. Ed Davis

Deputy Director, Legal Services

Texas Department of Protective and Regulatory Services

Filed: March 26, 2003

¢ ¢ ¢
Correction of Error

The Texas Department of Protective and Regulatory Services (PRS)
adopted new Chapter 746, Minimum Standards for Child Care Centers,
and new Chapter 747, Minimum Standards for Child Care Homes, in
the February 14, 2003, issue of the Texas Register (28 TexReg 1402).
Sections 746.1203, 746.1603, 746.3301, and 747.5407 contained errors
as submitted.

Section 746.1203 wasinadvertently adopted with changes (page 1440).
As the briefing chart presented to the Board and the response to com-
ments in the preamble make clear, however, the Board’s intent was
to adopt §746.1203 as originally proposed. Therefore we are adding
paragraph (6) and renumbering the remaining paragraphs to appear as
proposed:

"(6) Be free from duties not directly involving the teaching, care, and
supervision of children, such as:"

"(A) Administrative and clerical functions that take the caregiver's at-
tention away from the children;"

"(B) Meal preparation, except when 12 or fewer children are in care;
and”

"(C) Janitorial duties, such as mopping, vacuuming, and cleaning re-
strooms. Sweeping up after an activity or mopping up spills may be
necessary for the children’ s safety and are not considered janitorial du-
ties;"

"(7) Interact routinely with children in a positive manner;"

"(8) Foster developmentally appropriate independence in children
through planned but flexible program activities;"

"(9) Foster a cooperative rather than a competitive atmosphere;”

"(10) Show appreciation of children’s efforts and accomplishments;
and”

"(11) Ensure continuity of care for children by sharing with incoming
caregiversinformation about each child’ s activities during the previous
shift and any verbal or written instructions given by the parent.”

Section 746.1603 was adopted without change and was not repub-
lished; however achangeis needed to correct amistake in terminology.
Specifically, after publication it was discovered that use of the term
"rounding down," when calculating the "core number" for group sizes,
would result in an unintended change in child/staff ratios. In order
to effectuate the Board's actud intent that the formula be designed
to maintain the same child/staff ratios as were in effect prior to the
adoption of this rule change, the formula must use the term "round
up" in place of "round down." Accordingly, PRS is correcting the text
of §746.1603 to read:

"8§746.1603. How do | determine the specified age of the children in
each group?"

"Identify the specified age of the children in each group using this for-
mula:"

"(1) List al of the children in the group in order of their ages from
youngest to oldest. Children younger than 24 months should be listed
by their age in months. Children two years and older are listed by their
age in years."

"(2) Determine the total number of children in the group and divide
this number by two. If the result is not a whole number but is .5, such
as 6.5, round up to the next number, which is 7. Thiswill be the core
number of the group."
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"(3) Begin counting at the first or youngest child on your list and count
down the list from youngest to oldest, until you reach the core number.
The age of this child isthe specified age of the children in this group. "

On page 1450, §746.3301(a)(3) contained atypographical error, andis
corrected to read:

"(3) If your child-care center is participating in the Child and Adult
Care Food Program (CACFP) administered by the Texas Department
of Human Services, you may elect to meet those requirements rather
than those specified in this subsection."

Previoudly it referred to "your child-care home."

On page 1520, thefirst sentence in §747.5407 contained typographi cal
errors, and is corrected to read:

"For vehicles other than abuswith aGVWR of 10,000 pounds or more,
you must secure each child in an infant safety seat, child booster seat,
or a seat belt, as appropriate to the child's age, height, and weight ac-
cording to manufacturers' instructions before starting the vehicle, and
during al times the vehicle isin motion."

TRD-200302038

¢ L4 L4
Public Utility Commission of Texas

Notice of Application for Relinquishment of a Service Provider
Certificate of Operating Authority

On March 14, 2003, Masergy Communications, Inc. filed an appli-
cation with the Public Utility Commission of Texas (commission) to
amend its service provider certificate of operating authority (SPCOA)
granted in SPCOA Certificate Number 60502. Applicant intendsto re-
linquish its certificate.

The Application: Application of Masergy Communications, Inc. for
Relinquishment of its Service Provider Certificate of Operating Au-
thority, Docket Number 27510.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texasby mail at PO. Box 13326, Austin,
Texas, 78711-3326, or by phoneat (512) 936-7120 or toll free at 1-888-
782-8477 no later than April 9, 2003. Hearing and speech- impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136 or toll free at 1-800-735-2989. All comments should
reference Docket Number 27510.

TRD-200301826

Rhonda G. Dempsey

Rules Coordinator

Public Utility Commission of Texas
Filed: March 19, 2003

¢ ¢ ¢

Notice of Application for Relinquishment of a Service Provider
Certificate of Operating Authority

On March 14, 2003, Grande River Communications, L.P. filed an ap-
plication with the Public Utility Commission of Texas (commission)
to relinquish its service provider certificate of operating authority (SP-
COA) granted in SPCOA Certificate Number 60305. Applicant intends
to relinquish its certificate.

The Application: Application of Grande River Communications, L.P.
for an Amendment to its Service Provider Certificate of Operating Au-
thority, Docket Number 27512.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texasby mail at PO. Box 13326, Austin,
Texas, 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than April 9, 2003. Hearing and speech- impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136 or toll free at 1-800-735-2989. All comments should
reference Docket Number 27512.

TRD-200301827

Rhonda G. Dempsey

Rules Coordinator

Public Utility Commission of Texas
Filed: March 19, 2003

¢ ¢ ¢
Notice of Petition for Expanded Local Calling Service

Noticeis given to the public of the filing with the Public Utility Com-
mission of Texas of apetition on February 14, 2003, for expanded local
calling service (ELCS), pursuant to Chapter 55, Subchapter C, of the
Public Utility Regulatory Act (PURA). A summary of the application
follows.

Project Titleand Number: Petition of the Point Exchange for Expanded
Loca Calling Service, Project Number 27389.

The petitioners in the Point exchange request EL CSto the exchange of
Terrell.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at PO. Box 13326,
Austin, Texas 78711-3326, or by phone at (512)936-7120 or toll free
at 1-888-782-8477 no later than April 21, 2003. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or toll free at 1-800-735-2789. All com-
ments should reference Project Number 27389.

TRD-200301983

Rhonda G. Dempsey

Rules Coordinator

Public Utility Commission of Texas
Filed: March 24, 2003

¢ ¢ ¢
Public Notice of Amendment to Interconnection Agreement

On March 19, 2003, Southwestern Bell Telephone, L.P. doing business
as SBC Texas and Sage Telecom of Texas, L.P, collectively referred
to as applicants, filed a joint application for approva of amendment
to an existing interconnection agreement under §252(i) of the federal
Telecommunications Act of 1996, Public Law Number 104-104, 110
Statute 56, (codified as amended in scattered sections of 15 and 47
United States Code) (FTA) and the Public Utility Regulatory Act, Texas
Utilities Code Annotated, Chapters 52 and 60 (VVernon 1998 & Supple-
ment 2003) (PURA). Thejoint application has been designated Docket
Number 27519. The joint application and the underlying interconnec-
tion agreement are available for public inspection at the commission’s
officesin Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by fil-
ing three copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
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applicants. The comments should specifically refer to Docket Number
27519. Asa part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by April 16, 2003, and shall
include:

1) adetailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against atelecommunications carrier that is not aparty
to the agreement; or

b) isnot consistent with the public interest, convenience, and necessity;
or

¢) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to PU.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
apublic hearing. Interested personswho file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 27519.

TRD-200301970

Rhonda G. Dempsey

Rules Coordinator

Public Utility Commission of Texas
Filed: March 24, 2003

¢ ¢ ¢
Public Notice of Amendment to Interconnection Agreement

On March 19, 2003, Southwestern Bell Telephone, LP doing business
as SBC Texas and Pathwayz Communications, Inc., collectively re-
ferred to as applicants, filed ajoint application for approval of amend-
ment to an exi sting i nterconnection agreement under §252(i) of the fed-
eral Telecommunications Act of 1996, Public Law Number 104-104,
110 Statute 56, (codified as amended in scattered sections of 15 and 47
United States Code) (FTA) and the Public Utility Regul atory Act, Texas
Utilities Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supple-
ment 2003) (PURA). Thejoint application has been designated Docket
Number 27520. The joint application and the underlying interconnec-
tion agreement are available for public inspection at the commission’'s
offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by fil-
ing three copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
27520. As apart of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by April 16, 2003, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against atelecommunications carrier that isnot a party
to the agreement; or

b) isnot consistent with the public interest, convenience, and necessity;
or

¢) isnot consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to PU.C. Procedura Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
apublic hearing. Interested personswho file commentsare not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 27520.

TRD-200301971

Rhonda G. Dempsey

Rules Coordinator

Public Utility Commission of Texas
Filed: March 24, 2003

¢ ¢ ¢
Public Notice of Amendment to I nterconnection Agreement

On March 20, 2003, Southwestern Bell Telephone, L.P. doing business
as SBC Texas and Westex Communications, L.L.C. doing business as
WTX Communications, collectively referred to as applicants, filed a
joint application for approval of amendment to an existing interconnec-
tion agreement under §252(i) of the federal Telecommunications Act
of 1996, Public Law Number 104- 104, 110 Statute 56, (codified as
amended in scattered sections of 15 and 47 United States Code) (FTA)
and the Public Utility Regulatory Act, Texas Utilities Code Annotated,
Chapters 52 and 60 (Vernon 1998 & Supplement 2003) (PURA). The
joint application has been designated Docket Number 27528. Thejoint
application and the underlying interconnection agreement are available
for public inspection at the commission’s offices in Austin, Texas.
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The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by fil-
ing three copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
27528. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by April 16, 2003, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approva of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against atelecommunications carrier that is not aparty
to the agreement; or

b) isnot consistent with the public interest, convenience, and necessity;
or

¢) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to apresiding officer pursuant to PU.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
apublic hearing. Interested personswho file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 27528.

TRD-200301972

Rhonda G. Dempsey

Rules Coordinator

Public Utility Commission of Texas
Filed: March 24, 2003

¢ ¢ ¢

Public Notice of Amendment to I nterconnection Agreement

On March 20, 2003, Southwestern Bell Telephone, L.P. doing busi-
ness as SBC Texas and AMA Communications, L.L.C. doing business
as AMA*TechTel Communications, collectively referred to as appli-
cants, filed ajoint application for approval of amendment to an exist-
ing interconnection agreement under §252(i) of the federal Telecom-
munications Act of 1996, Public Law Number 104- 104, 110 Statute
56, (codified as amended in scattered sections of 15 and 47 United
States Code) (FTA) and the Public Utility Regulatory Act, Texas Util-
ities Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supple-
ment 2003) (PURA). Thejoint application has been designated Docket

Number 27529. The joint application and the underlying interconnec-
tion agreement are available for public inspection at the commission’s
officesin Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be a-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by fil-
ing three copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
27529. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by April 16, 2003, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against atel ecommunications carrier that is not a party
to the agreement; or

b) isnot consistent with the public interest, convenience, and necessity;
or

C) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to PU.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
apublic hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 27529.

TRD-200301973

Rhonda G. Dempsey

Rules Coordinator

Public Utility Commission of Texas
Filed: March 24, 2003

¢ ¢ ¢
Public Notice of Interconnection Agreement

On March 18, 2003, Southwestern Bell Telephone, L.P. doing business
as SBC Texas and Amerimex Communications Corporation, collec-
tively referred to as applicants, filed a joint application for approval
to adopt the rates, terms, and conditions of a previously-approved in-
terconnection agreement adopted pursuant to the §252(e) of the fed-
eral Telecommunications Act of 1996, Public Law Number 104-104,
110 Statute 56, (codified as amended in scattered sections of 15 and 47
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United States Code) (FTA) and the Public Utility Regulatory Act, Texas
Utilities Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supple-
ment 2003) (PURA). Thejoint application has been designated Docket
Number 27517. The joint application and the underlying interconnec-
tion agreement are available for public inspection at the commission’'s
officesin Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing three copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 27517. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall befiled by April 16, 2003, and shall include:

1) adetailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against atelecommunications carrier that is not a party
to the agreement; or

b) isnot consistent with the public interest, convenience, and necessity;
or

C) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to PU.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
apublic hearing. Interested personswho file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 27517.

TRD-200301969

Rhonda G. Dempsey

Rules Coordinator

Public Utility Commission of Texas
Filed: March 24, 2003

14 ¢ ¢
Public Notice of Interconnection Agreement

On March 20, 2003, Cumby Telephone Cooperative, Inc. and Nextel
Communications, Inc. doing business as Nextel of Texas, Inc., collec-
tively referred to as applicants, filed a joint application for approval
of interconnection agreement under 8252(i) of the federal Telecom-
munications Act of 1996, Public Lav Number 104-104, 110 Statute

56, (codified as amended in scattered sections of 15 and 47 United
States Code) (FTA) and the Public Utility Regulatory Act, Texas Util-
ities Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supple-
ment 2003) (PURA). Thejoint application has been designated Docket
Number 27531. The joint application and the underlying interconnec-
tion agreement are available for public inspection at the commission’s
officesin Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing three copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 27531. As apart of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall befiled by April 16, 2003, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against atelecommunications carrier that isnot a party
to the agreement; or

b) isnot consistent with the public interest, convenience, and necessity;
or

¢) isnot consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to PU.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
apublic hearing. Interested personswho file commentsare not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 27531.

TRD-200301974

Rhonda G. Dempsey

Rules Coordinator

Public Utility Commission of Texas
Filed: March 24, 2003

¢ ¢ ¢
Public Notice of Interconnection Agreement

On March 20, 2003, Valor Telecommunications of Texas, L.P. and
Sprint Spectrum, L.P, collectively referred to asapplicants, filed ajoint
application for approval of interconnection agreement under 8252(i)
of the federal Telecommunications Act of 1996, Public Lav Number
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104-104, 110 Statute 56, (codified as amended in scattered sections of
15 and 47 United States Code) (FTA) and the Public Utility Regula-
tory Act, Texas Utilities Code Annotated, Chapters 52 and 60 (\VVernon
1998 & Supplement 2003) (PURA). Thejoint application has been des-
ignated Docket Number 27532. The joint application and the underly-
ing interconnection agreement are available for public inspection at the
commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing three copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 27532. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by April 16, 2003, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against atelecommunications carrier that is not aparty
to the agreement; or

b) isnot consistent with the public interest, convenience, and necessity;
or

¢) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to apresiding officer pursuant to PU.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
apublic hearing. Interested personswho file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 27532.

TRD-200301975

Rhonda G. Dempsey

Rules Coordinator

Public Utility Commission of Texas
Filed: March 24, 2003

¢ ¢ ¢
Public Notice of Interconnection Agreement

On March 20, 2003, Vaor Telecommunications of Texas, L.P. and
Plateau Telecommunications, Incorporated doing business as Plateau
Wireless, collectively referred to as applicants, filed ajoint application

for approval of interconnection agreement under §252(i) of the fed-
eral Telecommunications Act of 1996, Public Law Number 104-104,
110 Statute 56, (codified as amended in scattered sections of 15 and 47
United States Code) (FTA) and the Public Utility Regulatory Act, Texas
Utilities Code Annotated, Chapters 52 and 60 (VVernon 1998 & Supple-
ment 2003) (PURA). Thejoint application has been designated Docket
Number 27533. The joint application and the underlying interconnec-
tion agreement are available for public inspection at the commission’s
officesin Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be a-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing three copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 27533. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall befiled by April 16, 2003, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against atelecommunications carrier that is not a party
to the agreement; or

b) isnot consistent with the public interest, convenience, and necessity;
or

C) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to PU.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
apublic hearing. Interested personswho file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 27533.

TRD-200301976

Rhonda G. Dempsey

Rules Coordinator

Public Utility Commission of Texas
Filed: March 24, 2003

14 14 ¢
Public Notice of Interconnection Agreement
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On March 20, 2003, Cumby Telephone Cooperative, Incorporated and
Nextel Communications, Inc. doing businessasNextel of Texas, Incor-
porated, collectively referred to as applicants, filed ajoint application
for approval of interconnection agreement under §252(i) of the fed-
eral Telecommunications Act of 1996, Public Law Number 104-104,
110 Statute 56, (codified as amended in scattered sections of 15 and 47
United States Code) (FTA) and the Public Utility Regul atory Act, Texas
Utilities Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supple-
ment 2003) (PURA). Thejoint application has been designated Docket
Number 27534. The joint application and the underlying interconnec-
tion agreement are available for public inspection at the commission’'s
officesin Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing three copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 27534. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall befiled by April 16, 2003, and shall include:

1) adetailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against atelecommunications carrier that is not a party
to the agreement; or

b) isnot consistent with the public interest, convenience, and necessity;
or

C) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to PU.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
apublic hearing. Interested personswho file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 27534,

TRD-200301977

Rhonda G. Dempsey

Rules Coordinator

Public Utility Commission of Texas
Filed: March 24, 2003

¢ ¢ ¢

Public Notice of Workshop on Amendments to §25.482,
relating to Termination of Contract, and §25.483, relating to
Disconnection of Service

The Public Utility Commission of Texas (commission) will hold
a workshop regarding amendments to Substantive Rule §25.482,
relating to Termination of Contract, and Substantive Rule §25.483,
relating to Disconnection of Service, on Monday, April 14, 2003, at
9:30 am. in the Hearing Room Gee, located on the 7th floor of the
William B. Travis Building, 1701 North Congress Avenue, Austin,
Texas 78701. Project Number 27084, PUC Rulemaking to Revise
Customer Protection Rules, has been established for this proceeding.

The commission requests that interested parties submit draft rule lan-
guage and respond to the following questions prior to the workshop:

1. What amendments should be made to §25.482, relating to Termi-
nation of Contract, to clarify customer rights, notice requirements and
procedures regarding termination of contracts? Please provide recom-
mendations for specific language.

2. What amendments should be made to §25.483, relating to Discon-
nection of Service, to clarify customer rights, notice requirements and
procedures regarding disconnection and reconnection of electric ser-
vice? Please provide recommendations for specific language.

Responses may be filed by submitting 16 copies to the commission’s
Filing Clerk, Public Utility Commission of Texas, 1701 North Con-
gress Avenue, PO Box 13326, Austin, Texas 78711-3326, due by April
7, 2003. All responses should reference Project Number 27084. Par-
ties are also asked to send a copy of filed documents to the project
electronic mailing list at CUSTRULE@puc.state.tx.us.

Prior to the workshop the commission will make available in Central
Records under Project Number 27084 an agenda for the format of the
workshop. Copies of the agendawill also be available on the Commis-
sion’s website at www.puc.state.tx.us.

Questions concerning the workshop or this notice should be referred
to Carrie Collier, Andyst-Retail Market Oversight, Electric Division,
at (512) 936-7163. Hearing and speech- impaired individual s with text
telephones (TTY) may contact the commission at (512) 936-7136.

TRD-200301982

Rhonda G. Dempsey

Rules Coordinator

Public Utility Commission of Texas
Filed: March 24, 2003

¢ ¢ ¢
Office of the Secretary of State

Correction of Error

In the March 14, 2003, issue of the Texas Register (28 TexReg 2303),
the Office of the Secretary of State published an adopted rulemaking
notice for 1 TAC §73.43 and §73.44. The third paragraph of the pre-
amble states that no comments were received regarding the proposed
amendments. In fact, the SOS received acomment on the proposal that
we failed to address in the adopted rulemaking notice.

The commenter submitted a letter that states:

"In section 73.43, | suggest that the reference to ’ Vernon's Annotated
Texas Constitution, Article 16, §1(b)’ be changed to ' Texas Constitu-
tion, article XV1, 81(b)’. First, it is unnecessary for the state to refer
to a private publisher’s copyrighted version of the Texas Constitution.
Second, for better or worse, the numbering of the articlesin the consti-
tution isin Roman numerals, not Arabic.

28 TexReg 2986 April 4, 2003 Texas Register



"For what it's worth, it is the legislature’ s practice to both (1) refer to
the constitution without citation to the version published by the West
Group and (2) use Roman, rather than Arabic, numbers."

The Office of the Secretary of State agrees with the comment and will
change the statutory citation when the rule is next amended.

TRD-200302036

¢ ¢ ¢
Texas Department of Transportation

Public Notice - Aviation

Pursuant to Transportation Code, §21.111, and Title 43, Texas Admin-
istrative Code, §30.209, the Texas Department of Transportation con-
ducts public hearings to receive comments from interested parties con-
cerning proposed approval of various aviation projects.

For information regarding actions and times for aviation public hear-
ings, please go to the following web site:

http://lwww.dot.state.tx.us

Click on Aviation, click on Aviation Public Hearing. Or, contact
Karon Wiedemann, Aviation Division, 150 East Riverside, Austin,
Texas 78704, (512) 416-4520 or 800 68 PILOT.

TRD-200301841

Bob Jackson

Deputy General Counsel

Texas Department of Transportation

Filed: March 20, 2003

¢ L4 L4
Texas Workers Compensation Commission
Correction of Error

The Texas Workers' Compensation Commission (TWCC) published
proposed amendments to 28 TAC 8180.3 and §180.15 in the March

14, 2003 issue of the Texas Register (28 TexReg 2246). The published
proposals contain errors as submitted.

In the preamble - page 2257, left column, paragraph beginning with
"The rule provides for another adjustment..." The multiplication sign
and the division sign were omitted. In thisparagraph, thefifth sentence
should read as follows:

"Mathematically, this formulareads (Base Penalty x PIE) + AWW."

In the preamble - page 2257, left column, paragraph beginning with
"Finaly, benefitsare usually paid weekly..." In this paragraph the third
sentence should read as follows:

"Therefore, the rule provides that the base penalty for violations in-
volving amonthly benefit period is multiplied by 4.34821 up to amax-
imum of the greater of $21,741 ($5000 x 4.34821) or twice the amount
affected.”

In 8180.3(b) - page 2266, |eft column. The last sentence in subsection
(b) should be shown as deleted text.

In 8180.15(b)(2)(C) - page 2270, right column. The last sentence in
this subparagraph should read as follows:

Mathematically, this formula reads (Base Penalty ( PIE) + AWW

In §180.15(b)(2)(D) - page 2270, right column. This subparagraph
should read as follows:

"If the violation involves monthly rather than weekly benefit periods,
the Base Pendlty shall be multiplied by 4.34821 (which is the aver-
age number of weeks in a month) up to a maximum of the greater of
$21,741.00 ($5000 ( 4.34821) or twice the amount affected."

TRD-200302035
¢ ¢ L4
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How to Use the Texas Register

Information Available: The 13 sections of the Texas
Register represent various facets of state government.
Documents contained within them include:

Governor - Appointments, executive orders, and
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Secretary of State - opinions based on the election laws.

Texas Ethics Commission - summaries of requests for
opinions and opinions.

Emergency Rules- sections adopted by state agencies on
an emergency basis.

Proposed Rules - sections proposed for adoption.

Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.

Adopted Rules - sections adopted following a 30-day
public comment period.

Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.

Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.

Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.

Open Meetings - notices of open meetings.

In Addition - miscellaneous information required to be
published by statute or provided as a public service.

Review of Agency Rules - notices of state agency rules
review.

Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 26 (2001) is cited
as follows: 26 TexReg 2402.

In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “26
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 26
TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.

Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For subscription information, see the back

cover or call the Texas Register at (800) 226-7199.

Texas Administrative Code

The Texas Administrative Code (TAC) is the compilation
of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.

The TAC volumes are arranged into Titles (using Arabic
numerals) and Parts (using Roman numerals). The Titles are
broad subject categories into which the agencies are grouped as
a matter of convenience. Each Part represents an individual
state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).

The Titles of the TAC, and their respective Title numbers
are:
1. Administration
4., Agriculture
7. Banking and Securities
10. Community Development
13. Cultural Resources
16. Economic Regulation
19. Education
22. Examining Boards
25. Health Services
28. Insurance
30. Environmental Quality
31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15:

1 indicates the title under which the agency appears in the
Texas Administrative Code; TAC stands for the Texas
Administrative Code; §27.15 is the section number of the rule
(27 indicates that the section is under Chapter 27 of Title 1; 15
represents the individual section within the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 19, April 13,
July 13, and October 12, 2001). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE

Part 1. Texas Department of Human Services

40 TAC §3.704.............. 950, 1820

The Table of TAC Titles Affected is cumulative for each
volume of the Texas Register (calendar year).



Texas Register
Services

TheTexas Registarffers the following services. Please check the appropriate box (or boxes)

Texas Natural Resouce Consevation Commission, Title 30

O Chapter 285%$25 [] update service $25/yeafOn-Site Wastewater Treatment)

[0 Chapter 290%$25 [ update service $25/yeafWater Hygiene)

[0 Chapter 330$50 [ update service $25/yeafMunicipal Solid Waste)

[0 Chapter 334%40 [ update service $25/yedtJnderground/Aboveground Storage Tanks)

O Chapter 335%$30 [ update service $25/yeafindustrial Solid Waste/Municipal
Hazardous Waste)

Update service should be lihprinted formatd 3 1/2” diskette

Texas Workers Compensation Commission, ifle 28
O Update service $25/year

Texas Register Phone Numbers (800) 226-7199
Documents (512) 463-5561
Circulation (512) 463-5575
Marketing (512) 305-9623
Texas Administrative Code (512) 463-5565

Information For Other Divisions of the Secgtary of State's Office
Executive Offices (512) 463-5701
Corporations/

Copies and Certifications (512) 463-5578
Direct Access (512) 475-2755
Information (512) 463-5555
Legal Staff (512) 463-5586
Name Availability (512) 463-5555
Trademarks (512) 463-5576
Elections
Information (512) 463-5650
Statutory Documents
Legislation (512) 463-0872
Notary Public (512) 463-5705
Uniform Commercial Code
Information (512) 475-2700
Financing Statements (512) 475-2703
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