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Open Meetings
A notice of a meeting filed with the Secretary of State by a state
governmental body or the governing body of a water district or other district
or political subdivision that extends into four or more counties is posted at
the main office of the Secretary of State in the lobby of the James Earl
Rudder Building, 1019 Brazos, Austin, Texas.

Notices are published in the electronic Texas Register and available on-line.
http://www.sos.state.tx.us/texreg

To request a copy of a meeting notice by telephone, please call 463-5561 if
calling in Austin. For out-of-town callers our toll-free number is (800) 226-
7199. Or fax your request to (512) 463-5569.

Information about the Texas open meetings law is available from the Office
of the Attorney General. The web site is http://www.oag.state.tx.us.  Or
phone the Attorney General's Open Government hotline, (512) 478-OPEN
(478-6736).

For on-line links to information about the Texas Legislature, county
governments, city governments, and other government information not
available here, please refer to this on-line site.
http://www.state.tx.us/Government

•••

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY:  7-1-1.



Opinions

Opinion No. GA-0102

The Honorable Jose R. Rodriguez

El Paso County Attorney

El Paso County Hospital District Legal Unit

4815 Alameda, 8th Floor, Suite B

El Paso, Texas 79905

Re: Authority of Board of Managers of El Paso County Hospital Dis-
trict to delegate its authority to credential its medical staff and allied
health professionals (RQ-0045-GA)

S U M M A R Y

A hospital district board, as the governing body of a hospital, may not
delegate its duty to take final action on applications for renewal of medi-
cal staff membership or privileges for doctors, podiatrists, and dentists.
A hospital district board may delegate the credentialing of its allied
health professionals such as advanced practice nurses, physicians as-
sistants, and perfusionists or autotransfusionists.

Opinion No. GA-0103

The Honorable Frank J. Corte, Jr.

Chair, Committee on Defense Affairs and State-Federal Relations

Texas House of Representatives

P.O. Box 2910

Austin, Texas 78768-2910

Re: Whether the legislature may authorize the state to operate video
lottery terminals (RQ-0039-GA)

S U M M A R Y

Article III, section 47(e) of the Texas Constitution does not permit the
legislature to authorize the state to operate video lottery terminals.

Opinion No. GA-0104

Mr. Robert Scott

Chief Deputy Commissioner

Texas Education Agency

1701 North Congress Avenue

Austin, Texas 78701-1494

Re: Whether a school district board of trustees may reimburse a mem-
ber for expenses incurred in an election contest that involved certain
voting rights claims (RQ-0041-GA)

S U M M A R Y

A school district may reimburse an officer or employee for the expense
of defending a lawsuit only if it determines that (1) the expenditure
was for the district’s interest and not merely the officer’s or employee’s
personal interest, and (2) the lawsuit arose out of actions by the officer
or employee that were undertaken in good faith within the scope of an
official duty.

For further information, please access the website at
www.oag.state.tx.us. or call the Opinion Committee at 512/463-2110.

TRD-200306247
Nancy S. Fuller
Assistant Attorney General
Office of the Attorney General
Filed: September 23, 2003

♦ ♦ ♦
Request for Opinions

RQ-0101-GA

Requestor:

The Honorable Sonya Letson

Potter County Attorney

500 South Fillmore, Room 303

Amarillo, Texas 79101

Re: Whether a court reporter salaried by a county may also be paid a
fee by the county for preparing a transcript (Request No. 0101-GA)

Briefs requested by October 15, 2003

RQ-0102-GA

Requestor:

Mr. William Treacy

Executive Director

Texas State Board of Public Accountancy

ATTORNEY GENERAL October 3, 2003 28 TexReg 8463



333 Guadalupe, Tower III, Suite 900

Austin, Texas 78701-3900

Re: Effect of amendments to the Public Accountancy Act that relate to
the relicensing requirements for a certified public accountant who has
allowed his or her license to lapse (Request No. 0102-GA)

Briefs requested by October 17, 2003

RQ-00103-GA

Requestor:

The Honorable Marsha Monroe

Terrell County Attorney

P.O. Box 745

Sanderson, Texas 79848

Re: Permissible use of venue tax funds (Request No. 0103-GA)

Briefs requested by October 17, 2003

For further information, please access the website at
www.oag.state.tx.us. or call the Opinion Committee at 512/463-2110.

TRD-200306246
Nancy S. Fuller
Assistant Attorney General
Office of the Attorney General
Filed: September 23, 2003

♦ ♦ ♦
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TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 20. COTTON PEST CONTROL
SUBCHAPTER C. STALK DESTRUCTION
PROGRAM
4 TAC §20.22

The Department of Agriculture (the department) adopts on an
emergency basis, an amendment to §20.22, concerning the au-
thorized cotton destruction dates for Pest Management Zone 2,
Areas 1, 2, 3 and 4. The department is acting on behalf of cotton
farmers in Zone 2, Areas 1, 2, 3 and 4. Area 1 includes Duval
and Webb counties. Area 2 includes Jim Wells, Kleberg, Nue-
ces, and the northern portion of Kenedy County encompassing
the area above an east-west line through Katherine and Arm-
strong, Texas. Area 3 includes Aransas, San Patrico and south
and east of U.S. Highway 59 in Bee and Live Oak counties. Area
4 includes Calhoun, Goliad, LaSalle, McMullen, Refugio, Victo-
ria and north and west of U. S. Highway 59 n Bee and Live Oak
counties.

A prior emergency amendment was published by the depart-
ment in the September 5, 2003, issue of the Texas Register (28
TexReg 7515), which extended the cotton destruction deadline
for Areas 1, 2, and 3 from their standard date of September 1 to
their current deadline of September 14, 2003. A second emer-
gency amendment published by the department in the Septem-
ber 26, 2003, issue of the Texas Register, amended that emer-
gency filing and extended the cotton destruction deadline for
these areas through September 21, 2003. The present emer-
gency amendment will extend the cotton destruction deadline
through October 5, 2003 for Zone 2, Areas 1, 2 and 3 and through
October 14, 2003 for Zone 2, Area 4. The department believes
that changing the cotton destruction date is both necessary and
appropriate. This extension is effective only for the 2003 crop
year.

The unusually wet weather earlier this season caused growers
to plant late or replant their cotton crops. In addition, the oc-
currence of a hurricane in the month of July has resulted in a
significant delay in the development of the cotton crop, which
has prevented many cotton producers from harvesting before the
September 21 (Zone 2, Areas 1, 2 and 3) and October 1 (Zone 2,
Area 4) deadline extensions. A failure to act to extend the cotton
destruction deadline again could create a significant economic
loss both to Texas cotton producers in these areas and to the
state’s economy.

The emergency amendment to §20.22(a) changes the date for
cotton stalk destructions for Zone 2 Areas 1, 2, and 3, extending

the deadline through October 5, 2003; the amendment changes
the date for cotton stalk destructions for Zone 2 Area 4, extending
the deadline through October 14, 2003 Zone 2, Area 4.

The amendment is adopted on an emergency basis under the
Texas Agriculture Code, §74.006, which provides the Texas De-
partment of Agriculture with the authority to adopt rules as nec-
essary for the effective enforcement and administration of Chap-
ter 74, Subchapter A; §74.004, which provides the department
with the authority to establish regulated areas, dates and appro-
priate methods of destruction of stalks, other parts, and products
of host plants for cotton pests and provides the department with
the authority to consider a request for a cotton destruction ex-
tension due to adverse weather conditions; and the Government
Code, §2001.34, which provides for the adoption of administra-
tive rules on an emergency basis, without notice and comment.

§20.22. Stalk Destruction Requirements.
(a) Deadlines and methods. All cotton plants in pest manage-

ment zones 1-8 shall be rendered non-hostable by the stalk destruction
dates indicated for the zone. Destruction shall be performed periodi-
cally to prevent the presence of fruiting structures. Destruction of all
cotton plants in Zones 9 and 10 shall be accomplished by shredding
and plowing and completely burying the stalk. Soil should be tilled to
a depth of 2 or more inches in Zone 9 and to a depth of 6 or more inches
in Zone 10.
Figure: 4 TAC 20.22(a)

(b) - (d) (No change.)

This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency’s legal authority to adopt.

Filed with the Office of the Secretary of State on September 19,

2003.

TRD-200306128
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Effective Date: September 19, 2003
Expiration Date: October 16, 2003
For further information, please call: (512) 463-4075

♦ ♦ ♦
TITLE 10. COMMUNITY DEVELOPMENT

PART 7. TEXAS RESIDENTIAL
CONSTRUCTION COMMISSION

CHAPTER 302. FEES
10 TAC §302.1
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The Texas Residential Construction Commission (the "Commis-
sion") adopts on an emergency basis a new rule section at Title
10, Part 7, Chapter 302, §302.1, concerning payment of fees
for the registration of new homes and for transactions other than
transfers of title of new homes by builders in the State of Texas.

The new section establishes a home registration fee related to
the statutory requirements that builders register homes with the
Texas Residential Construction Commission. The registration for
new homes must include a fee submitted on or before the 15th
day of the month following the month in which the transfer of title
from the builder to the homeowner occurs. The registration for
transactions other than transfers of title of new homes must in-
clude a fee and be delivered not later than the 15th day after the
earlier of the date of the agreement that describes the transac-
tion between the homeowner and builder; or the commencement
of the work on the home.

The rule is adopted on an emergency basis to comply with and
implement new legislation enacted by the 78th Legislative Ses-
sion including particularly House Bill 730 and Art. IX, Section
11.61(d) of the General Appropriations Act. The new section is
adopted on an emergency basis under new Chapter 426, Prop-
erty Code, which provides in part that builders in the State of
Texas register homes and remit a registration fee to be collected
beginning January 1, 2004. The rule must be adopted immedi-
ately pursuant to Art. IX, Section 11.61(d) of the General Ap-
propriations Act to establish the amount to be assessed in home
registration fees and to immediately prepare to provide to the
Comptroller of Public Accounts the Commission meeting min-
utes and other information in support of estimated revenues to
be generated for the 2004-2005 biennium under the fee struc-
ture. The adoption of the emergency rule permits the Commis-
sion to hire employees and establish the infrastructure necessary
to immediately collect data and fees to comply with the timetable
prescribed by HB 730 and set out in Chapters 401 through 438,
Property Code.

The new rule is simultaneously being proposed for permanent
adoption in accordance with Texas Government Code, Chapter
2001, §2001.034. The proposed new rule is published in the
Proposed Rules section of this issue of the Texas Register.

The new rule is adopted on an emergency basis pursuant to
Property Code, §408.002, which authorizes the Commission to
adopt fees as required by the Texas Residential Construction
Commission Act.

The statutory provisions affected by the emergency adoption are
those set forth in the Property Code, §426.003 and House Bill
730, 78th Legislature.

No other statutes, articles, or codes are affected by the emer-
gency adoption.

§302.1. Home Registration Fees.

The fee for each home registered with the Residential Construction
Commission under Property Code, Chapter 426, §426.003(a) or (b) is
$30.

This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency’s legal authority to adopt.

Filed with the Office of the Secretary of State on September 18,

2003.

TRD-200306089
William H. Kuntz, Jr.
Acting Executive Director
Texas Residential Construction Commission
Effective Date: September 18, 2003
Expiration Date: January 16, 2004
For further information, please call: (512) 463-7348

♦ ♦ ♦
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TITLE 1. ADMINISTRATION

PART 2. TEXAS ETHICS COMMISSION

CHAPTER 18. GENERAL RULES
CONCERNING REPORTS
The Texas Ethics Commission proposes amendments to §§18.9,
18.11, and 18.13, and the repeal of §18.25.

The amendment to §18.9 incorporates the standards provided
by new Government Code, Section 571.0771, for submitting cor-
rected reports and deletes the standards previously provided
by Texas Ethics Commission rule. The new standards provide
that a corrected report is not considered late for purposes of a
late penalty if the original report was filed by the applicable filing
deadline and substantially complied with the law, the corrected
report is filed not later than the 14th business day after the date
the person learns that the original report is inaccurate or incom-
plete, and the corrected report is complete and accurate.

The amendment to §18.11 defines "substantial compliance"
for purposes of the new corrected report process under new
Government Code, Section 571.0771. The amendment defines
"substantial compliance" in the same way that the rules currently
define "minor reporting errors" for purposes of waiving late fines
for reports due 8 days before an election.

The amendment to §18.13 reflects changes to late penalties pro-
vided by H.B. No. 1606, 78th Legislature, Regular Session. Un-
der the amended rule, the new late filing penalty for most reports
filed with the Texas Ethics Commission is $500. However, if the
report is a report due 8 days before an election or is the first re-
port required to be filed following the primary or general election,
the penalty is $500 for the first day and $100 for each day there-
after that the report is late.

The proposed repeal of §18.25 would repeal the rule providing
standards for waiving or reducing a late fine. That rule was re-
cently codified in Government Code, Section 571.1731, and thus
the rule is unnecessary because it duplicates state law.

Karen Lundquist, Executive Director, has determined that for
each year of the first five years amended rule §18.13 is in effect,
there would be a fiscal implication to the state because of the in-
crease in the amount of late penalties. Based on the number of
late penalties assessed by the Ethics Commission in past years,
the new late penalties could generate as much as a $3,370,000
increase in the amounts deposited to the credit of the general
revenue fund. For each of the first five years that §18.9 and
§18.11 and the repeal of §18.25 are in effect, Ms. Lundquist has
determined that there will be no fiscal implication for the state
and no fiscal implication for local government as a result of en-
forcing or administering the rules as proposed. Ms. Lundquist

has also determined that these rules will have no local employ-
ment impact.

Ms. Lundquist also has determined that for each year of the first
five years the rules are in effect, the anticipated public benefit
will be clarification of the requirements for filing corrected reports
with the commission and clarification of the late filing penalties.

Ms. Lundquist has also determined there will be no direct ad-
verse effect on small businesses or micro-businesses because
these rules do not apply to single businesses.

Ms. Lundquist has further determined that the economic costs
to persons required to comply with the rules is payment of civil
penalties for filing reports late with the commission.

The Texas Ethics Commission invites comments on the pro-
posed rules from any member of the public. A written statement
should be mailed or delivered to Karen Lundquist, Texas Ethics
Commission, P.O. Box 12070, Austin, Texas 78711-2070, or
by facsimile (FAX) to (512) 463-5777. A person who wants
to offer spoken comments to the commission concerning the
proposed rules may do so at any commission meeting during
the agenda item "Communication to the Commission from the
Public" and during the public comment period at a commission
meeting when the commission considers final adoption of the
proposed rules. Information concerning the date, time, and
location of commission meetings is available by telephoning
(512) 463-5800 or, toll free, (800) 325-8506.

1 TAC §§18.9, 18.11, 18.13

The amended sections are proposed under Government Code,
Chapter 571, Section 571.062, which authorizes the commission
to adopt rules concerning the laws administered and enforced by
the commission.

The amendment to §18.9 affects Government Code, Chapter
571, Section 571.0771.

The amendment to §18.11 affects Government Code, Chapter
571, Section 571.0771.

The amendment to §18.13 affects Election Code, Chapter 254,
Section 254.042; Election Code, Chapter 257; Government
Code, Chapter 305, Section 305.033; Government Code,
Chapter 572, Section 572.033; Government Code, Chapter
302; and Local Government Code, Chapter 159, Subchapter C.

§18.9. Corrected Reports.

(a) - (b) (No change.)

(c) A report that is corrected is not considered late for pur-
poses of any late fine if:

(1) the original report was filed by the applicable filing
deadline;
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(2) the original report substantially complies with the ap-
plicable law;

(3) the corrected report is filed not later than the 14th busi-
ness day after the date the person learns that the report as originally
filed is inaccurate or incomplete; and

(4) the corrected report is complete and accurate.

(d) A filer who files a corrected report must submit an affidavit
identifying the information that was corrected.

(e) This section does not apply to a corrected report filed un-
der Section 571.069, Government Code, or a corrected report filed in
response to a sworn complaint.

[(c) Except as provided by section 18.27(b), the late fine for
a report that is corrected, other than a report due eight days before an
election, is waived if:]

[(1) the original report was filed by the applicable filing
deadline;]

[(2) the corrected report is complete and accurate; and]

[(3) the filer establishes, in accordance with subsection (e),
that the original report was incomplete or incorrect because of a good-
faith error.]

[(d) Except as provided by section 18.27(b), the late fine for a
report due eight days before an election that is corrected is waived if:]

[(1) the requirements for waiver under subsection (c) are
satisfied; and]

[(2) the corrected report corrects minor errors only.]

[(e) A filer who files a corrected report may submit an affidavit
to establish that the original report was incomplete or incorrect because
of a good-faith error. The affidavit must:]

[(1) explain the nature of the error that led to the filing of
an incomplete report;]

[(2) state that the corrected report was filed promptly after
the error became known to the filer; and]

[(3) establish that the filer did not intend to violate a report-
ing requirement at the time of filing the original report.]

§18.11. Substantial Compliance[Minor Reporting Error].
For purposes of §18.9 of this title (relating to Corrected Reports), a
report substantially complies with applicable law if it contains the fol-
lowing errors only [The following errors on a report are minor]:

(1) - (3) (No change.)

§18.13. Fine for a Late Report.
(a) Except as provided by subsection (b) or (c) of this section

[for a report due eight days before an election], the fine is $500 [$100]
for:

(1) - (2) (No change.)

(b) The fine for a report due eight days before an election is
$500 for the first day the report is late and $100 for each day thereafter
[$100 for each day] that the report is late, up to a maximum fine of
$10,000.

(c) The fine for the first semiannual report under Section
254.063, 254.123, or 254.153, Election Code, that is required to be
filed by a candidate or political committee following the primary or
general election is $500 for the first day the report is late and $100
for each day thereafter that the report is late, up to a maximum fine
of $10,000.

(d) [(c)] A fine assessed under this chapter is in addition to any
other sanction assessed under other law.

[(d) The commission may impose a fine of more than $100
against a filer who files a late report and who did not file two or more
previous reports by the applicable deadline, except that the fine may
not exceed the statutory limit.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306169
Karen Lundquist
Executive Director
Texas Ethics Commission
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 463-5800

♦ ♦ ♦
1 TAC §18.25

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Ethics Commission or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed under Government Code, Chapter 571,
Section 571.062, which authorizes the commission to adopt
rules concerning the laws administered and enforced by the
commission.

The proposed repeal affects Government Code, Chapter 571,
Section 571.1731.

§18.25. Waiver by Commission.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306170
Karen Lundquist
Executive Director
Texas Ethics Commission
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 463-5800

♦ ♦ ♦
CHAPTER 20. REPORTING POLITICAL
CONTRIBUTIONS AND EXPENDITURES
The Texas Ethics Commission proposes an amendment to
§20.13, and proposes new §20.579 and §20.597.

The amendment to §20.13 requires out-of-state political com-
mittees to file copies of their reports with the Texas Ethics Com-
mission as required by new Election Code, Section 254.1581.
The proposed amendment would require those reports only for
reporting periods in which the out-of-state political committee
accepts political contributions or makes political expenditures

28 TexReg 8468 October 3, 2003 Texas Register



in connection with a state or local election in Texas. The pro-
posed rule would also provide that an out-of-state political com-
mittee that files its reports electronically in another jurisdiction
may comply with the law by sending the Ethics Commission a
letter specifying where the report may be found on the Internet.

Section 20.579 provides the filing schedule for certain candi-
dates for county chair as required by Election Code, Section
257.005, and requires those reports to be filed electronically with
the Texas Ethics Commission. The proposed rule would require
January and July semiannual reports as well as reports due 30
days and 8 days before primary election day. This rule is in
response to newly amended Election Code, Section 257.005,
which provides that in counties with a population of 350,000 or
more, candidates for county chair of a political party with a nom-
inee on the ballot in the most recent gubernatorial general elec-
tion, and political committees that support or oppose those can-
didates, must file campaign finance reports and are subject to
campaign finance provisions.

Section 20.597 provides the filing schedule for political commit-
tees supporting or opposing certain candidates for county chair
as required by Election Code, Section 257.005, and requires
those reports to be filed electronically with the Texas Ethics Com-
mission. The proposed rule would require January and July
semiannual reports as well as reports due 30 days and 8 days
before primary election day. This rule is in response to newly
amended Election Code, Section 257.005, which provides that
in counties with a population of 350,000 or more, candidates for
county chair of a political party with a nominee on the ballot in
the most recent gubernatorial general election, and political com-
mittees that support or oppose those candidates, must file cam-
paign finance reports and are subject to campaign finance pro-
visions.

Karen Lundquist, Executive Director, has determined that for
each year of the first five years the rules are in effect there will be
no fiscal implication for the state and no fiscal implication for local
government as a result of enforcing or administering the rules as
proposed. Ms. Lundquist has also determined that these rules
will have no local employment impact.

Ms. Lundquist also has determined that for each year of the first
five years the rules are in effect, the anticipated public benefit will
be clarification of the reporting requirements for out-of-state po-
litical committees and for certain candidates for county chair and
political committees that support or oppose certain candidates
for county chair.

Ms. Lundquist has also determined there will be no direct ad-
verse effect on small businesses or micro-businesses because
these rules do not apply to single businesses.

Ms. Lundquist has further determined that there are no eco-
nomic costs to persons required to comply with the rules.

The Texas Ethics Commission invites comments on the pro-
posed rules from any member of the public. A written statement
should be mailed or delivered to Karen Lundquist, Texas Ethics
Commission, P.O. Box 12070, Austin, Texas 78711-2070, or
by facsimile (FAX) to (512) 463-5777. A person who wants
to offer spoken comments to the commission concerning the
proposed rules may do so at any commission meeting during
the agenda item "Communication to the Commission from the
Public" and during the public comment period at a commission
meeting when the commission considers final adoption of the
proposed rules. Information concerning the date, time, and

location of commission meetings is available by telephoning
(512) 463-5800 or, toll free, (800) 325-8506.

SUBCHAPTER A. GENERAL RULES
1 TAC §20.13

The amended section is proposed under Government Code,
Chapter 571, Section 571.062, which authorizes the com-
mission to adopt rules concerning the laws administered and
enforced by the commission.

The proposed amendment affects Election Code, Section
254.1581.

§20.13. Out-Of-State Committees.

(a) An out-of-state political committee is [not] required to file
reports for each reporting period under Subchapter F, Chapter 254,
Election Code, in which the out-of-state political committee accepts
political contributions or makes political expenditures in connection
with a state or local election in Texas. Section 254.1581, Election
Code, applies to a report required to be filed under this section. An
out-of-state committee that files reports electronically in another juris-
diction may comply with Section 254.1581, Election Code, by sending
a letter to the commission within the time prescribed by that section
specifying in detail where the electronic report may be found on the
Internet[under this title].

(b) (No change.)

(c) A political committee must determine if it is an "out-of-
state political committee" [(and therefore not required to file reports
under this title)] each time the political committee plans to make a po-
litical expenditure in Texas (other than an expenditure in connection
with a campaign for a federal office or an expenditure for a federal of-
ficeholder). The determination is made as follows.

(1) (No change.)

(2) If 80% or more of the total political expenditures are
in connection with elections not voted on in Texas, the committee is
an out-of-state committee [and may make the anticipated expenditure
without complying with the reporting requirements set out in this title,
regardless of the amount of the anticipated expenditure].

(3) If less than 80% of the total political expenditures are
in connection with elections not voted on in Texas, the committee is
no longer an out-of-state committee [and may not make the anticipated
expenditure without complying with the requirements of this title ap-
plicable to political committees generally].

(d) - (e) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306172
Karen Lundquist
Executive Director
Texas Ethics Commission
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 463-5800

♦ ♦ ♦
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SUBCHAPTER J. REPORTS BY A CANDIDATE
FOR STATE OR COUNTY PARTY CHAIR
1 TAC §20.579

The new section is proposed under Government Code, Chap-
ter 571, Section 571.062, which authorizes the commission to
adopt rules concerning the laws administered and enforced by
the commission.

The proposed new section affects Election Code, Section
257.005.

§20.579. Candidates for County Chair in Certain Counties.
(a) This section applies to a candidate for election to the of-

fice of county chair of a political party with a nominee on the ballot
in the most recent gubernatorial general election if the county has a
population of 350,000 or more.

(b) The provisions of this subchapter that apply to a candidate
for state party chair apply to a candidate for county chair covered by
this section, except that a candidate for county chair is not required
to file the pre-convention reports that a state party chair is required to
file under §20.577(c) of this title (relating to Reporting Schedule for a
Candidate for State Chair).

(c) In addition to the semiannual reports due to be filed with
the commission by January 15 and July 15 under §20.577(b) of this
title, a candidate for county chair covered by this section shall file the
following two reports with the commission for each primary election.

(1) The first report shall be filed not later than the 30th day
before primary election day. The report covers the period beginning
the day the candidate’s campaign treasurer appointment is filed or the
first day after the period covered by the last report required to be filed
under this subchapter, as applicable, and continuing through the 40th
day before primary election day.

(2) The second report shall be filed not later than the eighth
day before election day. The report covers the period beginning the
39th day before primary election day and continuing through the 10th
day before primary election day.

(d) Except as provided by Section 254.036(c), Election Code,
each report filed with the commission under this section must be filed
by computer diskette, modem, or other means of electronic transfer, us-
ing computer software provided by the commission or computer soft-
ware that meets commission specifications for a standard file format.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306175
Karen Lundquist
Executive Director
Texas Ethics Commission
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 463-5800

♦ ♦ ♦
SUBCHAPTER K. REPORTS BY POLITICAL
COMMITTEES SUPPORTING OR OPPOSING A

CANDIDATE FOR STATE OR COUNTY CHAIR
OF A POLITICAL PARTY
1 TAC §20.597

The new section is proposed under Government Code, Chap-
ter 571, Section 571.062, which authorizes the commission to
adopt rules concerning the laws administered and enforced by
the commission.

The proposed new section affects Election Code, Section
257.005.

§20.597. Political Committees Supporting or Opposing Candidates
for County Chair in Certain Counties.

(a) This section applies to a political committee supporting or
opposing a candidate for election to the office of county chair of a
political party with a nominee on the ballot in the most recent guber-
natorial general election if the county has a population of 350,000 or
more.

(b) The provisions of this subchapter that apply to a politi-
cal committee supporting or opposing a candidate for state party chair
apply to a political committee covered by this section, except that a
political committee covered by this section is not required to file the
pre-convention reports under §20.595(b) of this title (relating to Re-
porting Schedule for a Political Committee Supporting or Opposing
Candidate for State Chair of a Political Party).

(c) In addition to the semiannual reports due to be filed with
the commission by January 15 and July 15, a political committee cov-
ered by this section shall file the following two reports with the com-
mission for each primary election.

(1) The first report shall be filed not later than the 30th day
before primary election day. The report covers the period beginning
the day the committee’s campaign treasurer appointment is filed or the
first day after the period covered by the last report required to be filed
under this subchapter, as applicable, and continuing through the 40th
day before primary election day.

(2) The second report shall be filed not later than the eighth
day before election day. The report covers the period beginning the
39th day before primary election day and continuing through the 10th
day before primary election day.

(d) Except as provided by Section 254.036(c), Election Code,
each report filed with the commission under this section must be filed
by computer diskette, modem, or other means of electronic transfer, us-
ing computer software provided by the commission or computer soft-
ware that meets commission specifications for a standard file format.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306176
Karen Lundquist
Executive Director
Texas Ethics Commission
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 463-5800

♦ ♦ ♦

28 TexReg 8470 October 3, 2003 Texas Register



CHAPTER 26. POLITICAL AND LEGISLATIVE
ADVERTISING
The Texas Ethics Commission proposes an amendment to
§26.1, proposes new §26.3, and §26.5, and the repeal of
§§26.3, 26.5, 26.7, 26.9, 26.11, 26.13, 26.15, 26.17, and 26.19.

The amendment to §26.1 deletes the definition of "political ad-
vertising" because it duplicates and conflicts with state law. The
amendment also incorporates three current rules that require po-
litical advertising to contain the words "political advertising" or a
recognizable abbreviation, that require the disclosure statement
to appear on one line of text or on successive lines of text on the
face of the advertising, and that provide an exception for objects
whose size makes printing the disclosure statement impractical.
The amendment also clarifies the exception for political advertis-
ing printed on letterhead stationery.

The new §26.3 retains the rule relating to legislative advertising
and redesignates §26.17 as §26.3.

The new §26.5 retains the rule relating to the disclosure state-
ment concerning the Code of Fair Campaign Practices and re-
designates §26.19 as §26.5.

The proposed repeal of §26.3 would repeal the rule relating to
the disclosure statement on political advertising because it dupli-
cates as well as conflicts with state law. The rule is unnecessary
and confusing.

The proposed repeal of §26.5 would repeal the rule relating to the
disclosure statement exception for certain campaign materials.
Paragraphs (2) and (3) of that rule have been recodified in §26.1
and paragraph (1) of that rule is duplicative of state law and thus
unnecessary.

The proposed repeal of §26.7 would repeal the rule relating to
rates for political advertising because that rule is duplicative of
state law and thus unnecessary.

The proposed repeal of §26.9 would repeal the rule relating to
political advertising by political subdivisions because that rule is
duplicative of state law and thus unnecessary.

The proposed repeal of §26.11 would repeal the rule relating to
the true source of a communication because that rule is duplica-
tive of state law and thus unnecessary.

The proposed repeal of §26.13 would repeal the rule relating to
misleading use of office title because that rule is duplicative of
state law and thus unnecessary.

The proposed repeal of §26.15 would repeal the rule relating to
the notice required on political advertising signs because that
rule is duplicative of state law and thus unnecessary.

The proposed repeal of §26.17 would repeal the rule relating to
legislative advertising because it will be redesignated as §26.3.

The proposed repeal of §26.19 would repeal the rule relating to
the disclosure statement concerning the Code of Fair Campaign
Practices because it will be redesignated as §26.5.

Karen Lundquist, Executive Director, has determined that for
each year of the first five years the amended rules and the re-
peals are in effect there will be no fiscal implication for the state
and no fiscal implication for local government as a result of en-
forcing or administering the rules as proposed. Ms. Lundquist
has also determined that these rules will have no local employ-
ment impact.

Ms. Lundquist also has determined that for each year of the first
five years the rules and the repeals are in effect, the anticipated
public benefit will be clarification of the disclosure statement re-
quirements for political advertising and the deletion of rules that
are unnecessary or confusing because they duplicate or conflict
with state law.

Ms. Lundquist has also determined there will be no direct ad-
verse effect on small businesses or micro-businesses because
these rules do not apply to single businesses.

Ms. Lundquist has further determined that there are no eco-
nomic costs to persons required to comply with the rules or re-
sulting from the repeals.

The Texas Ethics Commission invites comments on the pro-
posed rules from any member of the public. A written statement
should be mailed or delivered to Karen Lundquist, Texas Ethics
Commission, P.O. Box 12070, Austin, Texas 78711-2070, or
by facsimile (FAX) to (512) 463-5777. A person who wants
to offer spoken comments to the commission concerning the
agenda item "Communication to the Commission from the
Public" and during the public comment period at a commission
meeting when the commission considers final adoption of the
proposed rules. Information concerning the date, time, and
location of commission meetings is available by telephoning
(512) 463-5800 or, toll free, (800) 325-8506.

1 TAC §§26.1, 26.3, 26.5

The amendment and new sections are proposed under Govern-
ment Code, Chapter 571, Section 571.062, which authorizes the
commission to adopt rules concerning the laws administered and
enforced by the commission.

The proposed amendment to §26.1 affects Election Code, Sec-
tion 255.001.

The proposed new §26.3 affects Election Code, Section
255.001, and Government Code, Section 305.027.

The proposed new §26.5 affects Election Code, Section
258.008.

§26.1. Disclosure Statement [Definitions].

(a) The disclosure statement required by Section 255.001,
Election Code, must contain the words "political advertising" or any
recognizable abbreviation, and must appear on one line of text or on
successive lines of text on the face of the political advertising.

(b) A disclosure statement is not required on political adver-
tising printed on letterhead stationery if the letterhead contains the full
name of one of the following:

(1) the person who paid for the political advertising;

(2) the political committee authorizing the political adver-
tising; or

(3) the candidate or specific-purpose committee support-
ing the candidate, if the political advertising is authorized by the can-
didate.

(c) A disclosure statement is not required on campaign but-
tons, pins, or hats, or on objects whose size makes printing the disclo-
sure impractical. [The following term, when used in this chapter, shall
have the following meaning, unless the context clearly indicates other-
wise: Political advertising--A communication that supports or opposes
a political party, a public officer, a measure, or a candidate for nomina-
tion or election to a public office or office of a political party, and:]
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[(1) is published in a newspaper, magazine, or other peri-
odical in return for consideration;]

[(2) is broadcast by radio or television in return for consid-
eration; or]

[(3) appears in a pamphlet, circular, flier, billboard, or
other sign, bumper sticker, or similar form of written communication.]

§26.3. Legislative Advertising.

Political advertising as defined by the Election Code, Section
251.001(16) (concerning Definitions), does not constitute legislative
advertising under the Government Code, Section 305.027 (concerning
Required Disclosure on Legislative Advertising).

§26.5. Code of Fair Campaign Practices.

A candidate or political committee that has filed a copy of the Code
of Fair Campaign Practices as provided by the Election Code, Chapter
258, may indicate that fact on political advertising by including the
following or a substantially similar statement: (Name of the candidate
or political committee, as appropriate) subscribes to the Code of Fair
Campaign Practices.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306177
Karen Lundquist
Executive Director
Texas Ethics Commission
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 463-5800

♦ ♦ ♦
1 TAC §§26.3, 26.5, 26.7, 26.9, 26.11, 26.13, 26.15, 26.17,
26.19

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Ethics Commission or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under Government Code, Chapter
571, Section 571.062, which authorizes the commission to
adopt rules concerning the laws administered and enforced by
the commission.

The proposed repeals affect Election Code, Sections 255.001,
255.002, 255.003, 255.0031, 255.004, 255.005, 255.006,
255.007, and 258.008, and Government Code, Section
305.027.

§26.3. Required Disclosure on Political Advertising.

§26.5. Disclosure Not Required for Certain Campaign Materials.

§26.7. Rates for Political Advertising.

§26.9. Political Advertising by Political Subdivisions.

§26.11. True Source of Communication.

§26.13. Misleading Use of Office Title.

§26.15. Notice Requirement on Political Advertising Signs.

§26.17. Legislative Advertising.

§26.19. Code of Fair Campaign Practices.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306178
Karen Lundquist
Executive Director
Texas Ethics Commission
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 463-5800

♦ ♦ ♦
CHAPTER 34. REGULATION OF LOBBYISTS
The Texas Ethics Commission proposes new §34.62, and repeal
of §34.23 and §34.25.

Section 34.62 increases lobby registration fees by $200 for a reg-
istration covering any part of calendar year 2004 as authorized
by new Government Code, Section 305.0064. The law requires
those fees to be used to develop and implement the electronic
filing system for lobbyists.

The proposed repeal of §34.23 would repeal the rule providing
the contents of a lobbyist conflict of interest statement filed with
the commission. Those requirements were recently codified in
Government Code, Section 305.028, and thus the rule is unnec-
essary because it duplicates state law.

The proposed repeal of §34.25 would repeal the rule defining
"client" for purposes of the lobbyist conflict of interest law. That
definition was recently codified in Government Code, Section
305.028, and thus the rule is unnecessary because it duplicates
state law.

Karen Lundquist, Executive Director, has determined that for the
first year §34.62 is in effect, there will be an increase in revenue
generated by lobby registration fees. From past records of regis-
trants, assuming 1,350 persons register in 2004, there would be
an increase of $270,000 in state revenue, which could then be
spent only to develop and implement the lobby electronic filing
system. Section 34.62 expires January 1, 2005, so there will be
no fiscal implication for the state and no fiscal implication for lo-
cal government as a result of enforcing or administering the new
rule as proposed for the following four years. Ms. Lundquist has
further determined that for each year of the first five years that
the repeal of §34.23 and §34.25 is in effect, there will be no fiscal
implication for the state and no fiscal implication for local govern-
ment. Ms. Lundquist has also determined that there is no local
employment impact.

Ms. Lundquist also has determined that for each year of the first
five years §34.62 is in effect, the anticipated public benefit will
be the development of an electronic filing system for lobbyists so
that lobby registrations and lobby activity reports are more easily
accessible to the public. Ms. Lundquist has further determined
that for each year of the first five years that the repeal of §34.23
and §34.25 is in effect, the anticipated public benefit will be the
deletion of unnecessary rules that duplicate state law.

Ms. Lundquist has also determined there will be no direct ad-
verse effect on small businesses or micro-businesses because
these rules do not apply to single businesses.
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Ms. Lundquist has further determined that the economic costs
to persons required to comply with §34.62 is a $200 increase in
lobby registration fees for lobby registrations covering any part
of calendar year 2004. There is no economic cost resulting from
the repeal of §34.23 and §34.25.

The Texas Ethics Commission invites comments on the pro-
posed rules from any member of the public. A written statement
should be mailed or delivered to Karen Lundquist, Texas Ethics
Commission, P.O. Box 12070, Austin, Texas 78711-2070, or
by facsimile (FAX) to (512) 463-5777. A person who wants
to offer spoken comments to the commission concerning the
proposed rules may do so at any commission meeting during
the agenda item "Communication to the Commission from the
Public" and during the public comment period at a commission
meeting when the commission considers final adoption of the
proposed rules. Information concerning the date, time, and
location of commission meetings is available by telephoning
(512) 463-5800 or, toll free, (800) 325-8506.

SUBCHAPTER A. GENERAL PROVISIONS
1 TAC §34.23, §34.25

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Ethics Commission or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal of §34.23 and §34.25 is proposed under Govern-
ment Code, Section 571.062, which provides authorization for
the commission to adopt rules concerning the laws administered
and enforced by the commission.

The proposed repeal of §34.23 and §34.25 affects Government
Code, Section 305.028.

§34.23. Conflict of Interest Statement Filed with Commission.

§34.25. Definition of "Client."

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306179
Karen Lundquist
Executive Director
Texas Ethics Commission
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 463-5800

♦ ♦ ♦
SUBCHAPTER C. COMPLETING THE
REGISTRATION FORM
1 TAC §34.62

The new §34.62 is proposed under Government Code, Section
571.062, which provides authorization for the commission to
adopt rules concerning the laws administered and enforced
by the commission, and under Government Code, Section
305.0064, which authorizes the commission to increase lobby
registration fees in amounts sufficient to develop and implement
an electronic filing system for lobbyists.

The proposed §34.62, affects Government Code, Sections
305.005 and 305.0064.

§34.62. Temporary Increase in Registration Fees.
(a) Notwithstanding §34.61 of this title (relating to Registra-

tion Fee) or Section 305.005(c), Government Code, the registration fee
for a registration covering any part of calendar year 2004 is increased
by $200 as authorized by Section 305.0064, Government Code, to gen-
erate additional revenue necessary to develop and implement an elec-
tronic filing system for lobbyists under that section. The temporary
fees for calendar year 2004 will thus be in the following amounts:

(1) $300 for a registrant who is exempt from federal in-
come tax under Internal Revenue Code of 1986, Section 501(c)(3) or
501(c)(4); and

(2) $500 for all other registrants.

(b) This section expires January 1, 2005.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306180
Karen Lundquist
Executive Director
Texas Ethics Commission
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 463-5800

♦ ♦ ♦
PART 12. COMMISSION ON STATE
EMERGENCY COMMUNICATIONS

CHAPTER 251. REGIONAL PLANS--
STANDARDS
The Commission on State Emergency Communications (CSEC)
proposes the repeal of §251.4, concerning the guidelines for
the provisioning of accessibility equipment and new proposed
§251.4 concerning guidelines for accessibility equipment.

The original concept of the rule continues to be important in or-
der to ensure compliance with Americans with Disabilities Act
(ADA) Title II minimum requirements. However, there are sub-
stantive changes needed to make this rule more useful to the
Regional Planning Commissions and bring it in line with current
CSEC policies and procedures. The proposed revisions include:
Update of language, terms and references - such as updating the
Commission’s name to remove the word "Advisory", testing re-
quirements, and to include Integrated TDD equipment; addition
of training requirements; and references to other relevant CSEC
rules.

Paul Mallett, executive director, has determined that for the first
five-year period the rules are in effect there will be no fiscal im-
plications for state or local government as a result of enforcing
or administering the rules.

Mr. Mallett has determined that for each year of the first five
years the sections are to be in effect, the public benefit antici-
pated as a result of enforcing the sections will be improved ef-
fectiveness and reliability of 9-1-1 call delivery systems for all
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citizens in 9-1-1 regions throughout the state. No historical data
is available, however, there appears to be no direct impact on
small or large businesses. There is no anticipated economic cost
to persons who are required to comply with the sections as pro-
posed. There is no anticipated local employment impact as a
result of enforcing the sections.

Comments on the proposed rules may be submitted in writing
within 30 days after publication of the proposal in the Texas
Register to Paul Mallett, Executive Director, Commission on
State Emergency Communications, 333 Guadalupe Street,
Suite 2-212, Austin, Texas 78701-3942.

1 TAC §251.4

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Commission on State Emergency Communications or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The repeal is proposed under Health and Safety Code, Chapter
771, §§771.051, 771.055, 771.056, and 771.072; and the Texas
Administrative Code, Part 12, Chapter 251, Regional Plan Stan-
dards, which authorize the Commission on State Emergency
Communications to administer effective statewide 9-1-1 service.

No other statute, code or article is affected by the proposed re-
peal.

§251.4. Guidelines for the Provisioning of Accessibility Equipment.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306140
Paul Mallett
Executive Director
Commission on State Emergency Communications
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 305-6933

♦ ♦ ♦
1 TAC §251.4

The new section is proposed under Health and Safety Code,
Chapter 771, §§771.051, 771.055, 771.056, and 771.072; and
the Texas Administrative Code, Part 12, Chapter 251, Regional
Plan Standards, which authorize the Commission on State
Emergency Communications to administer effective statewide
9-1-1 service.

No other statute, code or article is affected by the proposed new
section.

§251.4. Guidelines for Accessibility Equipment.

(a) Purpose. As authorized by Chapter 771 of the Texas
Health and Safety Code, the Commission on State Emergency
Communications (Commission) may impose 9-1-1 emergency service
fees and equalization surcharges to support the planning, develop-
ment, and provision of 9-1-1 service throughout the State of Texas.
In accordance with §771.055 of the above chapter, such service
implementation shall be consistent with regional plans developed by
regional planning commissions. The Commission herein establishes

minimum standards for regional planning commissions (RPCs) to use
in complying with sections of the Americans with Disabilities Act
(ADA) as pertain to the provisioning of emergency communications
services.

(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise:

(1) Customer Premises Equipment (CPE)--The terminal
equipment at a PSAP.

(2) Integrated TDD--The TDD has been incorporated into
the CPE equipment.

(3) Public Safety Answering Point (PSAP)--A 24-hour
communications facility established as an answering location for
9-1-1 calls originating within a given service area, as further defined
in applicable law Texas Health and Safety Code, Chapters 771 and
772.

(4) Stand-Alone TDD--A separate TDD unit that is not
connected to the CPE.

(5) TDD--The acronym for Telecommunication Device for
the Deaf. Other interchangeable acronyms accepted are TTY (Tele-
typewriter) or TT (Text Telephone).

(6) TDD Detectors--Monitor incoming trunks for TDD
tones. Upon detection, a response sequence begins. A built-in
recording provides a repeating voice announcement, "TDD Call," to
the telecommunicator. A message is sent to the TDD caller (such as
"9-1-1 Please Hold"). The telecommunicator then utilizes a TDD to
communicate

(c) The Americans with Disabilities Act (P.L. 101-336), com-
monly referred to as the ADA, impacts telephone emergency com-
munications services by mandating direct access to the service via
TDD and computer modem. Title II, Section 35.162 of the ADA
states: "Telephone emergency services, including 9-1-1 services, shall
provide direct access to individuals who use TDD’s and computer
modems." Although the ADA does not mandate TDD detection equip-
ment, the Department of Justice addresses the issue of a "silent call"
in their Technical Assistance Manual by stating, "operators must be
trained to recognize that silent calls may be TDD or computer modem
calls and to respond appropriately." Installation of detection equipment
will assist the telecommunicator in call-handling efficiency.

(d) The Commission has established rules and policies that
must be implemented in a 9-1-1 Regional Strategic Plan (Chapter 251).
The Commission will consider as part of the regional plan, accessi-
bility equipment that will improve the effectiveness and reliability of
9-1-1 call delivery systems and provide direct access to individuals
who use TDDs and computer modems. This may include the follow-
ing when the equipment is for ADA compliant 9-1-1 call delivery:
TDD detection equipment, integrated TDDs, and stand-alone TDDs.

(e) Policies and Procedures.

(1) Equipment: All 9-1-1 Public Safety Answering Points
(PSAPs) must have TDD accessibility equipment at each call station.
This equipment may be integrated into the CPE or may be a separate
stand-alone unit. In addition, each PSAP must also have at least one
functioning stand-alone TDD unit available to be used as back-up in
the event of equipment failure; in order to comply with Title II of the
ADA. CSEC Rule 251.6 outlines the strategic planning process for the
provisioning of this equipment.

(2) Testing: All PSAPs must test the 9-1-1 equipment to
ensure that the integrated TDD is functioning properly within the CPE
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equipment. The stand-alone unit should also be tested regularly to en-
sure it is functioning properly. CSEC Rule 251.1 states "The RPC shall
test all 9-1-1 Customer Premises Equipment (including TDD/TTY),
9-1-1 Network, and 9-1-1 Database services. Testing shall occur when
new service or equipment is installed, service or equipment is modi-
fied, and on a regular basis to ensure system reliability and compliance
with ADA. A schedule for ongoing testing shall be developed by the
RPC and shall be available to the CSEC for monitoring."

(3) Training: All call takers must be trained to recognize
and accept TDD calls through both the integrated equipment and the
stand-alone unit in order to be in compliance with the ADA. This train-
ing must be offered at least as often as all other training, but at a min-
imum of every six months. The Commission has established "Best
Practices for Basic 9-1-1 System Training" along with an accompa-
nying "Best Practices Training Manual" to assist the RPCs in meeting
ADA Title II minimum requirements.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306141
Paul Mallett
Executive Director
Commission on State Emergency Communications
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 305-6933

♦ ♦ ♦
PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 355. MEDICAID REIMBURSE-
MENT RATES
SUBCHAPTER E. COMMUNITY CARE FOR
AGED AND DISABLED
1 TAC §355.501

The Texas Health and Human Services Commission (HHSC)
proposes amendments to §355.501, concerning reimbursement
methodology for Program for All-Inclusive Care for the Elderly
(PACE), in its Medicaid Reimbursement Rates chapter. The pur-
pose of the amendment is to be consistent with the approved
PACE Medicaid State Plan Amendment by adding the calcu-
lations of an upper payment limit and reimbursement rate for
clients eligible for only Medicare services as Qualified Medicare
Beneficiaries (QMBs). The proposal also includes an assurance
that the methodology used for trending historical costs for cal-
culating PACE upper payment limits and rates is comparable to
that used for trending fee-for-service costs.

Tom Suehs, Deputy Commissioner for Financial Services, has
determined that, for the first five-year period the proposed sec-
tion is in effect, there are no fiscal implications for state govern-
ment as a result of enforcing or administering the section. There
are no fiscal implications for local governments as a result of en-
forcing or administering the section.

Steve Lorenzen, Director, Rate Analysis, has determined that,
for each year of the first five years the section is in effect, the
public benefit anticipated as a result of enforcing the section is
that by having reimbursement methodology rules consistent with
the approved PACE Medicaid State Plan Amendment, the PACE
program will continue to operate. There is no adverse economic
effect on small or micro-businesses as a result of enforcing or
administering the section, because the proposal ensures that the
PACE program will continue to operate in accordance with the
Medicaid State Plan. There are no anticipated economic costs
to persons required to comply with the proposed rule. There is
no anticipated effect on local employment in geographic areas
affected by this section.

Questions about the content of this proposal may be directed to
Nancy Kimble at (512) 338-6496 in HHSC Rate Analysis. Writ-
ten comments on the proposal may be submitted to Ms. Kimble
via facsimile or mail to: HHSC Rate Analysis, Mail Code H-410,
1100 West 49th Street, Austin, TX 78756-3101, within 30 days
of publication in the Texas Register.

A public hearing is scheduled for Tuesday, October 14, 2003,
from 3:00 pm until 4:00 pm. The hearing will be held in the Pub-
lic Hearing Room, 12555 Riata Vista Circle, Austin, TX 78727-
6404, with visitor registration required at the Security Desk at the
main entrance to 12545 Riata Vista Circle.

Under §2007.003(b) of the Government Code, HHSC has de-
termined that Chapter 2007 of the Government Code does not
apply to this rule. Accordingly, HHSC is not required to complete
a takings impact assessment regarding this rule.

The amendment is proposed under the Texas Government
Code, §531.033, which authorizes the commissioner of HHSC
to adopt rules necessary to carry out the commission’s duties,
and §531.021(b), which establishes HHSC as the agency
responsible for adopting reasonable rules governing the de-
termination of fees, charges, and rates for medical assistance
payments under the Human Resources Code, Chapter 32.

The amendment implements the Government Code, §§531.033
and 531.021(b).

§355.501. Reimbursement Methodology for Program for All-Inclu-
sive Care for the Elderly (PACE).

(a) General specifications. The Texas Health and Human Ser-
vices Commission (HHSC) determines the upper payment limits and
reimbursement rates for each PACE contractor. HHSC applies the gen-
eral principles of cost determination as specified in §355.101 of this
title (relating to Introduction).

(b) Frequency of reimbursement determination. The upper
payment limits and reimbursement rates are determined coincident
with the state’s biennium.

(c) Upper payment limit determination. There are three [two]
upper payment limits calculated for each PACE contract: one for clients
eligible only for Medicaid services (Medicaid-only clients), [and] one
for clients eligible for both Medicare and Medicaid services (dual-eli-
gible clients), and one for clients eligible for only Medicare services
as Qualified Medicare Beneficiaries (QMBs). An average monthly his-
torical cost per client receiving nursing facility and Community Based
Alternatives (CBA) services under the fee-for-service payment system
is calculated for the counties served by each PACE contract for [each
type of] the upper payment limits [limit] for Medicaid-only clients and
for dual-eligible clients.
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(1) The upper payment limits for Medicaid-only and for
dual-eligible clients for the biennium are calculated for the base pe-
riod using historical fee-for-service claims data and member-month
data from the most recent state fiscal year of complete claims avail-
able prior to the state’s biennium.

(2) The historical costs are derived from fee-for-service
claims data for clients receiving nursing facility services or CBA
services in the counties served by each PACE contract. This applies
to clients who:

(A) are age 55 and older;

(B) have Medicare coverage and who do not have Medi-
care coverage; and

(C) are not receiving services under the STAR+PLUS
managed care program.

(3) The historical costs include:

(A) acute care services, including inpatient, outpatient,
professional, and other acute care services;

(B) prescriptions;

(C) medical transportation;

(D) nursing facility services;

(E) hospice services;

(F) long-term care specialized services, including phys-
ical therapy, occupational therapy, and speech therapy;

(G) CBA services;

(H) Primary Home Care (including Family Care) ser-
vices; and

(I) Day Activity and Health Services.

(4) To determine an average monthly historical cost for the
counties served by each PACE contract, the total historical fee-for-ser-
vice claims data for the counties served by each PACE contract are
divided by the number of member months for the counties served by
each PACE contract.

(5) A per member month amount is added to the average
monthly historical cost per client. The per member month amount is
added for:

(A) processing claims, based on the state’s cost to
process claims under the fee-for-service payment system; and

(B) case management, based on the state’s cost to pro-
vide case management under the fee-for-service payment system for
CBA clients.

(6) The sum of the average monthly historical cost per
client for each PACE contract and the amounts from paragraph (5)
of this subsection are projected from the claims data base period
identified in paragraph (1) of this subsection to the rate period to
account for anticipated changes in costs for each PACE contract. The
methodology used for trending historical costs for calculating PACE
UPLs and rates is comparable to that used for trending fee-for-service
costs.

(d) The upper payment limit for QMBs is determined on a
statewide basis using the average cost incurred by Medicaid for Medi-
care co-insurance and deductibles.

(e) [(d)] Payment rate determination. There are three [two]
reimbursement rates calculated for each PACE contract: one for clients
eligible only for Medicaid services, [and] one for clients eligible for

both Medicare and Medicaid services, and one for clients eligible for
only Medicare services as Qualified Medicare Beneficiaries (QMBs).
The payment rates the three client categories for each PACE contract
are determined by multiplying the upper payment limits calculated for
each PACE contract by 0.95.

(f) [(e)] Reporting of cost. HHSC may require the PACE con-
tractor to submit financial and statistical information on a cost report
or in a survey format designated by HHSC. Cost report completion is
governed by the requirements specified in Subchapter A of this chapter
(relating to Cost Determination Process). HHSC may also require the
PACE contractor to submit audited financial statements.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306160
Steve Aragón
General Counsel
Texas Health and Human Services Commission
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 424-6576

♦ ♦ ♦
CHAPTER 371. MEDICAID FRAUD AND
ABUSE PROGRAM INTEGRITY
SUBCHAPTER C. UTILIZATION REVIEW
1 TAC §§371.203, 371.204, 371.206, 371.210

The Health and Human Services Commission (HHSC) proposes
to amend Chapter 371, concerning Medicaid Fraud and Abuse
Program Integrity, Subchapter C, concerning Utilization Review,
§371.203, concerning Texas Medical Review Program (TMRP)
Review Process, §371.204, concerning Hospital Screening Cri-
teria for Texas Medical Review Program (TMRP), Tax Equity and
Fiscal Responsibility Act (TEFRA), and LoneSTAR Select II Con-
tract Reviews, §371.206, concerning Denials and Recoupments
for Texas Medical Review Program (TMRP), Tax Equity and Fis-
cal Responsibility Act (TEFRA), and LoneSTAR Select II Con-
tracted Hospitals, and §371.210, concerning Inpatient Utilization
Review for Hospitals Reimbursed under the Tax Equity and Fis-
cal Responsibility Act (TEFRA) Principles of Reimbursement or
LoneSTAR Select II Contracting Program.

The proposed amendment language, which is the same for
§§371.203, 371.204, 371.206, and 371.210, was developed
in conjunction with discussions held during previous Medicaid
Utilization Review Workgroup meetings in 2000 and 2001
with Texas Hospital Association (THA) and various workgroup
participants, as well as in response to comments received
from THA related to proposed rules revisions published in the
Texas Register, October 4, 2002 issue. The proposed rule
amendments reflect updated utilization review processes and
procedures. The proposed rule amendments would allow HHSC
to consider for denial and recoupment physician claims related
to hospital claims that are denied for lack of medical necessity
or for being provided in an inappropriate setting, when such
claims can be identified and are deemed to be the result of
inappropriate admission orders.
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Tom Suehs, Deputy Commissioner for Financial Services, has
determined that, for each year of the first five years the pro-
posed rule amendments are in effect, there will be approximately
$213,000 in increased revenue to the state as a result of the
enforcement of the amended rules. No additional costs will be
borne by local governments as a result of the rule amendments.
There is no anticipated negative impact on revenues of state or
local government.

Mr. Barnett has also determined that for each year of the first five
years the proposed rule amendments are in effect, the public will
benefit from adoption of the rule amendments as a result of cost
savings from more appropriate utilization of hospital services.

The proposed rule amendments will not result in additional costs
to persons required to comply with the rules. The rule amend-
ments do not have any anticipated adverse effects on small or
micro-businesses. The rule amendments will not negatively af-
fect local employment.

The HHSC has determined that none of the proposed rule
amendments is a "major environmental rule" as defined by
§2001.0225, Government Code. "Major environmental rule" is
defined to mean a rule the specific intent of which is to protect
the environment or reduce risks to human health from environ-
mental exposure and that may adversely affect, in a material
way, the economy, a sector of the economy, productivity, com-
petition, jobs, the environment, or the public health and safety
of the state or a sector of the state. None of the proposed rule
amendments is specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

HHSC has determined that these proposed amendments do not
restrict or limit owners’ rights to their property that would other-
wise exist in the absence of governmental action and, therefore,
do not constitute a taking as defined in §2007.002, Government
Code. The proposed rule amendments are administrative and
do not impose any new regulatory requirements. The proposed
rule amendments are reasonably taken to fulfill requirements of
state law.

Comments on the proposed rule amendments may be submitted
in writing to Dan McCullough, Hospital Utilization Review Man-
ager, Texas Health and Human Services Commission, P.O. Box
13247, Austin, Texas, 78711-3247, or by e-mail to dan.mccul-
lough@hhsc.state.tx.us. Comments will be accepted for 30 days
following publication of this proposal in the Texas Register.

The amendments are proposed under authority granted to
HHSC by §531.033 Government Code, which authorizes the
Commissioner of Health and Human Services to adopt rules
necessary to implement HHSC’s duties, and under §531.021(a),
Government Code, which authorizes HHSC to administer fed-
eral medical assistance (Medicaid) program funds.

The proposed amendments affect Chapter 32 of the Human Re-
sources Code.

No other statutes, articles, or codes are affected by the proposed
rule amendments.

§371.203. Texas Medical Review Program (TMRP) Review Process.

(a) The TMRP review process includes, but is not limited to:

(1) Admission review to evaluate the medical necessity of
the admission. For purposes of the TMRP, Tax Equity and Fiscal Re-
sponsibility Act (TEFRA), and LoneSTAR Select II Contract reviews,
medical necessity means the patient has a condition requiring treatment
that can be safely provided only in the inpatient setting.

(2) Diagnosis related group (DRG) validation to confirm
that the critical elements necessary to assign a DRG are present in the
medical record. Hospital staff are responsible and held accountable for
the accuracy of the required critical elements. Those elements are age,
sex, discharge status, admission date, discharge date, principal diagno-
sis, principal and secondary procedures, and any complications or co-
morbidities (secondary diagnoses). This process also determines that
the principal and secondary diagnoses and procedures are sequenced
correctly. The principal diagnosis is the diagnosis (condition) estab-
lished after study to be chiefly responsible for occasioning the admis-
sion of the patient to the hospital for care. The secondary diagnoses
are conditions that affect the patient care in terms of requiring: clini-
cal evaluation, therapeutic treatment, diagnostic procedures, extended
length of hospital stay, increased nursing care and/or monitoring, or in
the case of a newborn, conditions the physician deems to have clinically
significant implications for future health care needs. If the principal
diagnosis, secondary diagnoses, or procedures are not substantiated in
the medical record, are not sequenced correctly, or have been omitted,
codes may be deleted, changed, or added. When the correct diagno-
sis and procedure coding and sequencing have been determined, the
information will be entered into the applicable version of the Grouper
software for a DRG assignment. The Centers For Medicare and Med-
icaid Services (CMS) approved DRG Grouper software considers the
required critical elements and determines the final DRG assignment.
If the DRG validation process results in deletions, changes, or addi-
tions to the critical elements, and these changes cause the DRG to be
reassigned, the Texas Health and Human Services Commission (Com-
mission) will direct the claims administrator to adjust the payment to
the hospital accordingly.

(3) Quality of care review to assess whether the quality of
care provided meets generally accepted standards of medical and hos-
pital care practices or puts the patient at risk of unnecessary injury,
disease, or death. Quality of care review includes the use of discharge
screens and generic quality screens. If quality of care issues are iden-
tified, physician consultants under contract with the Commission, and
of the specialty related to the care provided, will determine possible
clinical recommendations or corrective actions.

(4) Readmission review to evaluate each admission on its
individual merits and determine if the second or subsequent admissions
resulted from a premature discharge or were required to provide ser-
vices that should have been provided in a previous admission.

(5) Day outlier review to verify the medical necessity of
each day of the admission and includes DRG validation.

(6) Cost outlier review to verify that services billed were
medically necessary, ordered by a physician, rendered and billed ap-
propriately, and substantiated in the medical record.

(b) The Commission will review the complete medical record
for the requested admission(s) to make decisions on all aspects of this
review process. The complete medical record may include: emergency
room records, medical/surgical history and physical examination, dis-
charge summary, physicians’ progress notes, physicians’ orders, lab re-
ports, x-ray reports, operative reports, pathology reports, nurses’ notes,
medication sheets, vital signs sheets, therapy notes, specialty consulta-
tion reports, and special diagnostic and treatment records. If the com-
plete medical record is not available during the review, the Commission
will issue a preliminary technical denial and notify the facility.

(c) A physician consultant under contract with the Commis-
sion will make all decisions concerning medical necessity, cause of
readmission, and appropriateness of setting for the service provided.
In the event the physician consultant determines the services were not
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medically necessary, should have been provided in a previous admis-
sion, or were not provided in the appropriate setting, the claim will be
denied, and the Commission will notify the hospital in writing. If a
hospital claim is denied for lack of medical necessity or for being pro-
vided in an inappropriate setting, the Commission will consider for
denial physician claims associated with the hospital admission or ser-
vice when such claims can be identified and are deemed to be the result
of inappropriate admission orders.

§371.204. Hospital Screening Criteria for Texas Medical Review
Program (TMRP), Tax Equity and Fiscal Responsibility Act (TEFRA),
and LoneSTAR Select II Contract Reviews.

(a) The Texas Health and Human Services Commission (Com-
mission) uses physician-developed and physician-approved inpatient
hospital screening criteria. The criteria include Indications for Hospi-
talization (IH) and Treatment (T) criteria. Nonphysician reviewers use
the criteria as guidelines for the initial approval or for the referral of in-
patient reviews for medical necessity decisions. If the IH or T criteria
are not met, or if the nonphysician reviewer has any questions concern-
ing the appropriateness of coding or quality of care, the nonphysician
reviewer will refer the medical record to a physician consultant under
contract with the Commission for a decision. Even if the IH and T cri-
teria are met, the physician consultant may determine that an inpatient
admission was not medically necessary and the Commission will issue
an admission denial. If a hospital claim is denied for lack of med-
ical necessity or for being provided in an inappropriate setting, the
Commission will consider for denial physician claims associated with
the hospital admission or service when such claims can be identified
and are deemed to be the result of inappropriate admission orders. A
physician consultant may determine that an inpatient admission was not
medically necessary if a physician admitted a patient in observation sta-
tus and the patient was discharged within twenty-four hours from that
outpatient status.

(b) For the purposes of the TMRP, TEFRA, and LoneSTAR
Select II Contract reviews, medical necessity means that the patient
has a condition requiring treatment that can be safely provided only in
the inpatient setting.

§371.206. Denials and Recoupments for Texas Medical Review Pro-
gram (TMRP), Tax Equity and Fiscal Responsibility Act (TEFRA), and
LoneSTAR Select II Contracted Hospitals.

(a) Reviews conducted under the Texas Medical Review Pro-
gram (TMRP), Tax Equity and Fiscal Responsibility Act (TEFRA),
and LoneSTAR Select II Contracting programs may result in denials
of claims. The Texas Health and Human Services Commission (Com-
mission) will notify the hospital in writing of the denial decision, and
instruct the claims administrator to recoup payment. If a hospital claim
is denied for lack of medical necessity or for being provided in an in-
appropriate setting, the Commission will consider for denial physician
claims associated with the hospital admission or service when such
claims can be identified and are deemed to be the result of inappropri-
ate admission orders. Types of denials are:

(1) Admission and days of stay denials. A physician con-
sultant under contract with the Commission makes all decisions regard-
ing medical necessity, cause of readmission, and appropriateness of set-
ting.

(2) Technical denials. The Commission will issue a tech-
nical denial when a hospital fails to make the complete medical record
available for review within specified time frames. These services may
not be rebilled on an outpatient basis.

(A) For on-site reviews, if the complete medical record
is not made available during the on-site review, the Commission will is-
sue a preliminary technical denial at that time. The hospital is allowed

sixty calendar days from the date of the exit conference to provide the
complete medical record to the Commission. If the complete medi-
cal record is not received by the Commission within this time frame,
the Commission will issue a final technical denial. If the Commission
requests a copy of the medical record in writing, and the copy is not
received within the specified time frame, the Commission will issue
a preliminary technical denial by certified mail or fax machine. The
hospital has sixty calendar days from the date of the notice to submit
the complete medical record. If the complete medical record is not re-
ceived by the Commission within this time frame, the Commission will
issue a final technical denial.

(B) For mail-in reviews, the Commission will request
copies of medical records in writing. If the Commission does not re-
ceive the complete medical record within the specified time frame, the
Commission will issue a preliminary technical denial by certified mail
or fax machine. The hospital has sixty calendar days from the date of
the notice to submit the complete medical record. If the Commission
does not receive the complete medical record within this specified time
frame, the Commission will issue a final technical denial.

(3) Readmission denial. If it is determined that the services
provided in the second or subsequent admissions were the direct result
of a premature discharge or should have been provided in the first or
previous admission, the Commission will deny the admission in ques-
tion

(4) Day outlier denial. If it is determined that any days
qualifying as outlier days during the admission were not medically nec-
essary, the Commission will deny those days.

(5) Cost outlier denial. If it is determined that services de-
livered were not medically necessary, not ordered by a physician, not
rendered or billed appropriately, or not substantiated in the medical
record, the Commission will deny those services.

(b) When an admission denial or day of stay denial is issued,
the Commission will direct the claims administrator to recoup payment.
If a hospital claim is denied for lack of medical necessity or for be-
ing provided in an inappropriate setting, the Commission will consider
for denial physician claims associated with the hospital admission or
service when such claims can be identified and are deemed to be the
result of inappropriate admission orders. The Commission will make
an exception in the case of TMRP hospitals if the patient was origi-
nally placed in observation, and the hospital has been notified by the
Commission that they may submit a revised outpatient claim solely for
medically necessary outpatient services provided during the observa-
tion period. A physician’s order for observation must be present in the
physician’s orders to document that the patient was originally placed
in outpatient observation. The hospital must submit the revised out-
patient claim and a copy of the Commission’s notification letter to the
claims administrator at the address indicated in the notification letter.
The claims administrator must receive the outpatient claim and copy
of the notification letter within one hundred eighty calendar days of
the date of the notification letter. The claims administrator may con-
sider payment for the medically necessary services provided during the
twenty-four hour observation period. The hospital may provide obser-
vation services in any part of the hospital where a patient can be as-
sessed, monitored and treated.

§371.210. Inpatient Utilization Review for Hospitals Reimbursed un-
der the Tax Equity and Fiscal Responsibility Act (TEFRA) Principles
of Reimbursement or LoneSTAR Select II Contracting Program.

(a) The TEFRA and LoneSTAR Select II contract review
process includes the following:

(1) Admission review to evaluate the medical necessity of
the admission. For purposes of the Texas Medical Review Program
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(TMRP), TEFRA, and LoneSTAR Select II contract reviews, medical
necessity means the patient has a condition requiring treatment that can
be safely provided only in the inpatient setting.

(2) Continued stay review to verify the medical necessity
of each day of stay.

(3) Quality of care review to assess whether the quality of
care provided meets generally accepted standards of medical and hos-
pital care practices or puts the patient at risk of unnecessary injury or
death. Quality of care review includes the use of discharge screens
and generic quality screens. If quality of care issues are identified,
physician consultants under contract with the Texas Health and Hu-
man Services Commission (Commission), and of the specialty related
to the care provided, will determine possible clinical recommendations
or corrective actions.

(b) The Commission will review the complete medical record
for the requested admission(s) to make decisions on all aspects of this
review process. The complete medical record may include: emergency
room records, medical/surgical history and physical examination, dis-
charge summary, physicians’ progress notes, physicians’ orders, lab re-
ports, x-ray reports, operative reports, pathology reports, nurses’ notes,
medication sheets, vital signs sheets, therapy notes, specialty consulta-
tion reports, and special diagnostic and treatment records. If the com-
plete medical record is not available during the review, the Commission
will issue a preliminary technical denial and notify the facility.

(c) A physician consultant under contract with the Commis-
sion will make all decisions concerning medical necessity, cause of
readmission, and appropriateness of setting for the service provided.
In the event the physician consultant determines the services were not
medically necessary, should have been provided in a previous admis-
sion, or were not provided in the appropriate setting, the claim will be
denied, and the Commission will notify the hospital in writing. If a
hospital claim is denied for lack of medical necessity or for being pro-
vided in an inappropriate setting, the Commission will consider for
denial physician claims associated with the hospital admission or ser-
vice when such claims can be identified and are deemed to be the result
of inappropriate admission orders.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306161
Steve Aragón
General Counsel
Texas Health and Human Services Commission
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 424-6576

♦ ♦ ♦
TITLE 10. COMMUNITY DEVELOPMENT

PART 7. TEXAS RESIDENTIAL
CONSTRUCTION COMMISSION

CHAPTER 302. FEES
10 TAC §302.1

The Texas Residential Construction Commission (the "Commis-
sion") proposes a new rule at Title 10, Part 7, Chapter 302,
§302.1, concerning payment of fees for the registration of new
homes and for transactions other than transfers of title of new
homes by builders in the State of Texas.

The proposed new rule establishes a home registration fee re-
lated to the statutory requirements that builders register homes
with the Texas Residential Construction Commission. The reg-
istration for new homes must be accompanied by a fee and be
submitted to the Commission on or before the 15th day of the
month following the month in which the transfer of title occurs.
The registration for a transaction other than the transfer of title of
a new home must include a fee and be delivered not later than
the 15th day after the earlier of the date of the agreement that
describes the transaction between the homeowner and builder;
or the commencement of the work on the home.

The new rule is proposed to comply with and implement new leg-
islation enacted by the 78th Legislative Session including partic-
ularly House Bill 730 and Art. IX, Section 11.61(d) of the General
Appropriations Act. The new rule is proposed under new Chap-
ter 426, Property Code, which provides in part that builders in
the State of Texas register homes and remit a registration fee to
be collected beginning January 1, 2004.

William H. Kuntz, Jr., Acting Executive Director, has determined
that for the first five-year period the new rule is in effect there will
some cost to state or local government as a result of enforcing or
administering the new rule, however, the Commission is unable
to determine cost at this time.

Mr. Kuntz also has determined that for each year of the first
five-year period the new rule is in effect, the public benefit will be
the ability of the State to hire and maintain staff to establish war-
ranty, building, and performance standards for the homebuilding
industry, as well as provide the newly created Texas Residential
Construction Commission a needed fee structure for establish-
ing the regulation of homebuilders.

The effect on large, small, or micro-businesses will be minimal
due to the imposition of a small registration fee of $30 per new
home or transaction other than a transfer of title to a new home,
an amount well below the maximum amount of $125.00 for each
home or transaction as provided in the Property Code, Chap-
ter 426. The anticipated economic costs to persons who are
required to comply with the proposed new rule will be a $30 reg-
istration fee.

Comments on the proposal may be submitted to William H.
Kuntz, Jr., Acting Executive Director, Texas Residential Con-
struction Commission, P.O. Box 12157, Austin, Texas 78711,
or facsimile 512/475-2872, or electronically: whkuntz@li-
cense.state.tx.us. The deadline for comments is 30 days after
publication in the Texas Register.

The new rule is proposed under Property Code, §408.002,
which authorizes the Commission to adopt fees as required by
the Texas Residential Construction Commission Act.

The statutory provisions affected by the proposal are those set
forth in the Property Code, §426.003 and House Bill 730, 78th
Legislature.

No other statutes, articles, or codes are affected by the proposal.

§302.1. Home Registration Fees.
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The fee for each home registered with the Residential Construction
Commission under Property Code, Chapter 426, §426.003(a) or (b) is
$30.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,

2003.

TRD-200306088
William H. Kuntz, Jr.
Acting Executive Director
Texas Residential Construction Commission
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 463-7348

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS
SUBCHAPTER H. ELECTRICAL PLANNING
DIVISION 1. RENEWABLE ENERGY
RESOURCES AND USE OF NATURAL GAS
16 TAC §25.173

The Public Utility Commission of Texas (commission) proposes
an amendment to §25.173, relating to Goal for Renewable
Energy. The proposed amendment will change the formula
for calculating final renewable energy credit (REC) purchase
requirements, add a mechanism to account for corrections
to retail sales data, and permit the program administrator to
petition for deadline changes under certain circumstances.
Project Number 28407 is assigned to this proceeding.

Rosa L. Rohr, Staff Attorney, Legal and Enforcement Division,
has determined that for each year of the first five-year period the
proposed section is in effect there will be no fiscal implications
for state or local government as a result of enforcing or adminis-
tering the section.

Ms. Rohr has determined that for each year of the first five years
the proposed section is in effect the public benefit anticipated as
a result of enforcing this section will be to mitigate inaccuracies
and compliance difficulties caused by corrections to retail sales
data made after the program administrator has determined final
REC requirements for individual competitive retailers. Another
change will result in more equitable distribution of the compli-
ance burden resulting from the use of REC offsets. There will be
no adverse economic effect on small businesses or micro-busi-
nesses as a result of enforcing this section. There is no antici-
pated economic cost to persons who are required to comply with
the section as proposed.

Ms. Rohr has also determined that for each year of the first
five years the proposed section is in effect there should be no

effect on a local economy, and therefore no local employment
impact statement is required under Administrative Procedure Act
§2001.022.

Comments on the proposed amendment (16 copies) may be
submitted to the Filing Clerk, Public Utility Commission of Texas,
1701 North Congress Avenue, PO Box 13326, Austin, Texas
78711-3326, within 30 days after publication. Reply comments
may be submitted within 45 days after publication. Comments
should be organized in a manner consistent with the organiza-
tion of the proposed rule. The commission invites specific com-
ments regarding the costs associated with, and benefits that will
be gained by, implementation of the proposed section. The com-
mission will consider the costs and benefits in deciding whether
to adopt the section. All comments should refer to Project Num-
ber 28407.

The commission staff will conduct a public hearing on this rule-
making, if requested pursuant to the Administrative Procedure
Act, Texas Government Code §2001.029, at the commission’s
offices located in the William B. Travis Building, 1701 North Con-
gress Avenue, Austin, Texas 78701 on Tuesday, November 18,
2003 at 10:00 a.m. The request for a public hearing must be re-
ceived within 30 days after publication.

When commenting on specific subsections of the proposed rule,
parties are encouraged to describe "best practice" examples of
regulatory policies, and their rationale, that have been proposed
or implemented successfully in other states already undergoing
electric industry restructuring, if the parties believe that Texas
would benefit from application of the same policies. The com-
mission is only interested in receiving "leading edge" examples
which are specifically related and directly applicable to the Texas
statute, rather than broad citations to other state restructuring ef-
forts.

This amendment is proposed under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 (Vernon 1998, Sup-
plement 2003) (PURA), which provides the Public Utility Com-
mission with the authority to make and enforce rules reasonably
required in the exercise of its powers and jurisdiction and specifi-
cally, PURA §39.904 which directs the commission to establish a
renewable energy credits trading program and adopt rules nec-
essary to administer and enforce the program outlined in this
section.

Cross Reference to Statutes: Public Utility Regulatory Act
§§11.002(a), 14.001, 14.002, 39.101(b)(3), and 39.904.

§25.173. Goal for Renewable Energy.

(a) - (g) (No change.)

(h) Allocation of REC purchase requirement to competitive re-
tailers. The program administrator shall allocate REC requirements
among competitive retailers. Any renewable capacity that is retired
before January 1, 2009 or any capacity shortfalls that arise due to pur-
chases of RECs from out-of-state facilities shall be replaced and in-
corporated into the allocation methodology set forth in this subsection.
Any changes to the allocation methodology to reflect replacement ca-
pacity shall occur two compliance periods after which the facility was
retired or capacity shortfall occurred. The program administrator shall
use the following methodology to determine the total annual REC re-
quirement for a given year and the final REC requirement for individual
competitive retailers:

(1) The total statewide REC requirement for each compli-
ance period shall be calculated in terms of MWh and shall be equal to
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the renewable capacity target multiplied by 8,760 hours per year, mul-
tiplied by the appropriate capacity conversion factor set forth in sub-
section (j) of this section. The renewable energy capacity targets for
the compliance period beginning January 1, of the year indicated shall
be:

(A) 400 MW of new resources in 2002;

(B) 400 MW of new resources in 2003;

(C) 850 MW of new resources in 2004;

(D) 850 MW of new resources 2005;

(E) 1,400 MW of new resources in 2006;

(F) 1,400 MW of new resources in 2007;

(G) 2,000 MW of new resources in 2008; and

(H) 2,000 MW of new resources in 2009 through 2019.

(2) The final REC requirement for an individual competi-
tive retailer for a compliance period shall be calculated as follows:

(A) Each competitive retailer’s preliminary REC
requirement is determined by dividing its total retail energy sales in
Texas by the total retail sales in Texas of all competitive retailers, and
multiplying that percentage by the total statewide REC requirement
for that compliance period.

(B) The adjusted REC requirement for each competi-
tive retailer that is entitled to an offset is determined by reducing its
preliminary REC requirement by the offsets to which it qualifies, as
determined under subsection (i) of this section, with the maximum re-
duction equal to the competitive retailer’s preliminary REC require-
ment. The total reductions for all competitive retailers is equal to the
total usable offsets for that compliance period.

(C) Each competitive retailer’s final REC requirement
for a compliance period shall be increased to recapture the total usable
offsets calculated under subparagraph (B) of this paragraph. The addi-
tional REC requirement shall be calculated by dividing the competitive
retailer’s preliminary[adjusted] REC requirement by the total REC pre-
liminary[adjusted] requirement of all competitive retailers. This frac-
tion shall be multiplied by the total usable offsets for that compliance
period and this amount shall be added to the competitive retailer’s ad-
justed REC requirement to produce the competitive retailer’s final REC
requirement for the compliance period.

(3) Concurrent with determining competitive retailers’ fi-
nal REC requirements for the current compliance period in accordance
with this subsection, the Program Administrator shall recalculate the
final REC requirements for the previous compliance periods, taking
into account corrections to retail sales resulting from resettlements.
The difference between a competitive retailer’s corrected final REC
requirement and its original final REC requirement for the previous
compliance periods shall be added to or subtracted from the retailer’s
final REC requirement for the current compliance periods.

(i) - (k) (No change.)

(l) Settlement process. Beginning in January 2003, the first
quarter following the compliance period shall be the settlement period
during which the following actions shall occur:

(1) By January 31, the program administrator will notify
each competitive retailer of its total REC requirement for the previous
compliance period as determined pursuant to subsection (h) of this sec-
tion.

(2) By March 31, each competitive retailer must submit
credits to the program administrator from its account equivalent to its

REC requirement for the previous compliance period. If the competi-
tive retailer has insufficient credits in its account to satisfy its obliga-
tion, and this shortfall exceeds the applicable deficit allowance as set
forth in subsection (m)(2) of this section, the competitive retailer is sub-
ject to the penalty provisions in subsection (o) of this section.

(3) The program administrator may request the commis-
sion to adjust the deadlines set forth in this section if changes to the
ERCOT settlement calendar or other factors affect the availability of
reliable retail sales data.[For the 2002 compliance period, the deadlines
set forth in this subsection and all related deadlines in this section shall
be extended by three months.]

(m) - (q) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,

2003.

TRD-200306125
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 936-7223

♦ ♦ ♦
SUBCHAPTER Q. SYSTEM BENEFIT FUND
16 TAC §25.453

The Public Utility Commission of Texas (commission) proposes
an amendment to §25.453, relating to Targeted Energy Effi-
ciency Programs. The proposed amendment will, in light of the
fact that the Legislature did not allocate a portion of the System
Benefit Fund for fiscal years 2004 and 2005 to targeted energy
efficiency programs administered by the Texas Department of
Housing and Community Affairs (TDHCA), terminate TDHCA’s
responsibilities for developing and maintaining the low-income
energy efficiency plan required by §25.453 and will retain only
the reporting requirements for the current fiscal year. Project
Number 28149 is assigned to this proceeding.

Senate Bill 7 (Act of May 21, 1999, 76th Leg., R.S., ch. 405,
1999 Tex. Gen. Laws 2543) established the requirement that
the commission, as one of its duties related to administering the
System Benefit Fund, adopt rules regarding programs to assist
low-income customers on the introduction of customer choice,
including targeted energy efficiency programs to be administered
by TDHCA in coordination with TDHCA’s existing weatheriza-
tion programs. See Public Utility Regulatory Act (PURA), Texas
Utilities Code (Vernon 1998, Supplement 2003) §39.903(f). The
programs contemplated by PURA §39.903 were funded with a
specifically allocated portion of the System Benefit Fund. The
commission adopted §25.453 to meet its statutory obligation un-
der PURA §39.903. The commission’s rule imposed a number
of requirements on TDHCA in order for the commission to en-
sure that the System Benefit Fund was adequately administered.
However, for the 2004-2005 biennium, no portion of the System
Benefit Fund was allocated to the targeted energy efficiency pro-
grams. Tex. H.B. 1, 78th Leg., R.S. (May 18, 2003). As a con-
sequence, TDHCA will not receive any portion of the System
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Benefit Fund to fund its targeted energy efficiency and weather-
ization programs. Therefore, it is necessary to amend §25.453
to relieve TDHCA of its obligations under the rule; in doing so,
the commission proposes to delete most of §25.453. However,
the proposed amendment retains the reporting requirements that
apply to funds allocated for targeted energy efficiency programs
for the remainder of the 2003 fiscal year.

William L. Huie, Staff Attorney, Legal and Enforcement Division,
has determined that for each year of the first five-year period
the proposed section is in effect there will be no fiscal implica-
tions for state or local government as a result of enforcing or
administering the section, because the amendments to the sec-
tion are limited to reflecting the Legislature’s decision that, for
the 2004-2005 biennium, no portion of the System Benefit Fund
are to be allocated to the targeted energy efficiency programs
addressed in the existing section.

Mr. Huie has determined that for each year of the first five years
the proposed section is in effect, the public benefit anticipated as
a result of enforcing the section will be the removal of obsolete
requirements in the rule, because the amendments to the sec-
tion are limited to reflecting the Legislature’s decision that, for
the 2004-2005 biennium, no portion of the System Benefit Fund
are to be allocated to the targeted energy efficiency programs
addressed in the existing section. There will be no adverse eco-
nomic effect on small businesses or micro-businesses as a result
of enforcing this section. There is no anticipated economic cost
to persons who are required to comply with the section as pro-
posed.

Mr. Huie has also determined that for each year of the first
five years the proposed section is in effect there should be no
effect on a local economy; therefore, no local employment im-
pact statement is required under Administrative Procedure Act
§2001.022.

The commission staff will conduct a public hearing on this rule-
making, if requested pursuant to the Administrative Procedure
Act, Texas Government Code §2001.029, at the commission’s
offices located in the William B. Travis Building, 1701 North Con-
gress Avenue, Austin, Texas 78701. The request for a public
hearing must be received within 31 days after publication.

Comments on the proposed amendment (16 copies) may be
submitted to the Filing Clerk, Public Utility Commission of Texas,
1701 North Congress Avenue, PO Box 13326, Austin, Texas
78711-3326, within 31 days after publication. Comments should
be organized in a manner consistent with the organization of the
proposed rule. All comments should refer to Project Number
28149.

This amendment is proposed under Public Utility Regulatory Act
(PURA), Texas Utilities Code (Vernon 1998, Supplement 2003)
§14.002, which provides the Public Utility Commission with the
authority to make and enforce rules reasonably required in the
exercise of its powers and jurisdiction, and specifically, PURA
§39.903, which requires the commission to adopt rules regard-
ing programs to assist low-income electric customers on the in-
troduction of customer choice.

Cross References to Statutes: Public Utility Regulatory Act:
§14.002 and §39.903.

§25.453. Targeted Energy Efficiency Programs.

(a) Purpose. This [The purpose of this] section provides for
the reporting requirements related to [is to implement the] targeted en-
ergy efficiency programs for eligible low-income customers[, includ-
ing administration, program design, and program evaluation]. All pro-
grams carried out under this section must reduce energy consumption
and costs for customers.

(b) Application. This section applies to all electric utilities’
service areas in the state, except service areas of municipally owned
utilities or electric cooperatives that have not opted in to competition
and the service area of a utility referred to in the Public Utility Regula-
tory Act (PURA) §39.102(c).

[(c) Definitions. The following words and terms, when used in
this subchapter, shall have the following meanings, unless the context
clearly indicates otherwise:]

[(1) Deemed savings--A pre-determined, validated esti-
mate of energy and peak demand savings attributable to an energy
efficiency measure in a particular type of application, which a utility
may use instead of energy and peak demand savings, determined
through measurement and verification process.]

[(2) Demand--The rate at which electric energy is delivered
to or by a system at a given instant, or averaged over a designated pe-
riod, usually expressed in kilowatts (kW) or megawatts (MW).]

[(3) Energy efficiency program (program)--Programs that
are aimed at reducing the rate at which electric energy is used by ap-
pliances, equipment and processes. Reduction in the rate of energy
used may be obtained by substituting technically more advanced equip-
ment to produce the same level of end-use services with less electricity;
adopting technologies and processes that reduce heat or other energy
losses; or reorganizing of processes to make use of waste heat.]

[(4) Energy efficiency measures--Equipment, materials,
and practices which, when installed and used at a customer site, result
in a measurable and verifiable reduction in purchased electric energy
consumption, measured in kilowatt-hours (kWh), or peak demand,
measured in kilowatts (kW), or both.]

[(5) Energy efficiency service provider--A person who in-
stalls energy efficiency measures or performs other energy efficiency
services. For the purposes of this section, entities currently under con-
tract with the Texas Department of Housing and Community Affairs
(TDHCA) to provide Weatherization Assistance for Low-Income Per-
sons (WAFLIP) services are energy efficiency services providers.]

[(6) Energy savings--A quantifiable reduction in a cus-
tomer’s consumption of energy.]

[(7) Inspection--On-site examination of a program to ver-
ify that a measure has been installed and is capable of performing its
intended function and is in compliance with TDHCA health and safety
standards.]

[(8) Measurement and verification (M&V)--Activities in-
tended to determine the actual kWh and kW savings resulting from
energy efficiency programs. ]

[(d) Energy efficiency goal requirement under PURA §39.905.
Electric utilities may count savings achieved under this program to-
wards the requirements of §25.181 of this title (relating to the Energy
Efficiency Goal).]

[(e) Compliance with state and federal law. Programs offered
under the system benefit account shall maintain TDHCA’s current ser-
vice delivery structure and quality standards unless alternative pro-
grams are necessary to meet performance requirements under this sec-
tion. The energy efficiency program under the system benefit account
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may fund the equivalent of 25% of the state’s U.S. DOE WAFLIP allo-
cation to programs structured to comply with the cost-sharing require-
ments under the federal fiscal year 2000 Interior and Related Agencies
Omnibus Appropriations Bill. TDHCA shall notify the commission of
changes in other state and federal law that affect the system benefit ac-
count programs and amend its low-income energy efficiency plan as
appropriate.]

[(f) Eligibility criteria. A beneficiary of the targeted energy ef-
ficiency programs must be a low- income electric customer of a retail
electric provider, or a municipally owned utility or an electric coop-
erative that offers customer choice. For the purpose of this section, a
"low-income electric customer" is an electric customer:]

[(1) whose household income is not more than 125% of the
federal poverty guidelines; or]

[(2) who receive food stamps from the Texas Department
of Human Services or medical assistance from a state agency adminis-
tering a part of the medical assistance program.]

[(g) Program transition. Existing programs to fund low-in-
come weatherization services under contracts between individual util-
ities and TDHCA shall continue until utilities enter the competitive
market. An electric utility currently under contract with TDHCA and
entering the competitive market shall enter into a successor in interest
agreement with TDHCA by no later than June 1, 2001, to transfer pro-
gram materials, funding, and responsibilities to TDHCA.]

(c) [(h)] Low-income energy efficiency plan schedule. The
Texas Department of Housing and Community Affairs (TDHCA) shall,
for the remaining quarters of fiscal year 2003, file quarterly reports in
accordance with subsection (d) of this section. No later than April
1, 2004, TDHCA shall file a final annual report in accordance with
subsection (e) of this section.

[(1) Schedule. TDHCA shall:]

[(A) By June 1, 2001, file a low-income energy effi-
ciency plan for the years January 1, 2002 and beyond in accordance
with paragraph (2) of this subsection.]

[(B) By June 1, 2003, and annually thereafter, file its
updated low-income energy efficiency plan in accordance with para-
graph (2) of this subsection.]

[(C) No later than April 1, 2002, and quarterly there-
after, file quarterly reports in accordance with subsection (i) of this
section.]

[(D) No later than April 1, 2003, and annually there-
after, file final reports in accordance with subsection (j) of this section.]

[(2) Low-income energy efficiency plan. The TDHCA
low-income energy efficiency plan shall describe how TDHCA intends
to achieve the legislative mandate under PURA §39.903(e) and the
requirements of this section. Beginning in January 1, 2002, the plan
shall be on a calendar year cycle and may cover a multiple-year
period. The plan shall propose an annual budget in accordance with
subparagraph (E) of this paragraph. TDHCA’s energy efficiency plan
shall include:]

[(A) A summary description of every program being
implemented through the system benefit account, including programs
fully funded, programs funded in part, programs funded statewide and
programs funded regionally, including pilot projects. Each program
summary shall include a description of:]

[(i) The manner in which the program reduces en-
ergy consumption.]

[(ii) The manner in which energy and demand sav-
ings are measured.]

[(iii) The anticipated number of households as-
sisted.]

[(iv) The projected eligible population.]

[(v) The anticipated amount of kW and kWh savings
expected to be created in each electric utility service area.]

[(B) A description of the monitoring responsibilities
and reporting requirements of the contractor, TDHCA, and any other
parties conducting reviews, audits, inspections, and oversight.]

[(C) The proposed annual budget required to implement
the TDHCA energy efficiency plan. The proposed budget should detail
funding allocations to energy efficiency services providers, TDHCA’s
administrative costs, including monitoring, training, and technical as-
sistance and outreach, and the rationale and methodology used to esti-
mate the proposed expenditures. If the proposed budget is more than
10% higher than the previous year’s budget or expenditure level, the
plan should include a detailed explanation for the need for additional
funding and, if necessary, an implementation plan for an expanded pro-
gram. In the budget:]

[(i) The total cost of administration may not exceed
10%.]

[(ii) Funding allocations to energy efficiency service
providers must reflect the proportional size of the eligible customer
base for all applicable areas in the state.]

[(D) A discussion of the solicitation process TDHCA
plans to use to select energy efficiency service providers, including the
manner in which TDHCA will post notice of requests for proposals,
minimum contractor qualifications, and any other facts that may be
considered when evaluating a program. Except for pilot projects and
existing contractors under the Texas WAFLIP, competitive solicitation
shall be the method for contract selection.]

[(E) A discussion of the public participation process
TDHCA used in the development of programs to be funded through the
system benefit account, including a summary of comments submitted
by parties during the process.]

[(F) A description of the customer protection provisions
in the contract appropriate to the program design and implementation
structure. The description should include a statement how the process
allows:]

[(i) The energy efficiency service provider to file a
complaint against a TDHCA.]

[(ii) A customer to file a complaint against an energy
efficiency service provider. TDHCA may use customer complaints as
a criterion for disqualifying energy efficiency service providers from
participating in the program.]

[(iii) Complaints unresolved within 60 calendar
days shall be reported to the commission.]

[(3) Minimum program requirements. Programs shall en-
courage a comprehensive approach to energy efficiency either by in-
stalling multiple measures or through the coordination with other pro-
grams. Programs must describe the manner in which they are coordi-
nated with the existing Texas WAFLIP.]

[(A) Each program must be cost-effective. An energy
efficiency program is deemed to be cost- effective if the cost of the
measure installed is less than or equal to the benefits of the measure.

PROPOSED RULES October 3, 2003 28 TexReg 8483



The benefit of the measure is the value of the purchased electrical en-
ergy saved to the customer, based on 1/1000th of the cost for the first
1000 kWh block at the price to beat for the standard residential rate,
seasonally adjusted, as calculated pursuant to §25.454(d)(3)(B) of this
title (relating to Rate Reduction Program), in the applicable service
area. For programs designed outside the WAFLIP structure, the present
value of the measure benefits shall be calculated over the projected life
of the measure, not to exceed ten years.]

[(B) Each program must identify the goal it is intended
to achieve and the goal for the calendar year.]

[(C) Each program must identify a timeline and mile-
stones, including a quarterly production and expenditure schedule.]

[(D) Programs shall result in consistent and predictable
energy savings over a seven-year period.]

[(E) Programs shall disclose known potential adverse
environmental or health effects associated with the energy efficiency
measures to be installed.]

[(F) Programs shall include the procedures for measur-
ing and reporting the energy and peak demand savings from installed
energy efficiency measures consistent with the requirements of para-
graph (5) of this subsection.]

[(G) Pilot projects to test new concepts and technolo-
gies may be implemented in limited geographic areas prior to making
the program available in all appropriate areas of the state.]

[(H) Programs or projects not eligible for compensation
are those that:]

[(i) Do not reduce the customer’s total energy con-
sumption and energy costs.]

[(ii) Would achieve demand reduction by eliminat-
ing an existing function, shutting down a facility or operation, or would
result in building vacancies.]

[(iii) Result in negative environmental or health ef-
fects, including effects that result from improper disposal of equipment
and materials.]

[(4) Commission review. Prior to the implementation of
the energy efficiency program, the commission shall review the energy
efficiency plan. The commission may consider, in addition to the re-
quested budget, the amount of system benefit funds available and the
percentage increase in program funding requested from the previous
year. Deemed savings shall be reviewed in accordance with the guide-
lines of §25.181 of this title.]

[(5) Monitoring, inspection, and measurement. Each pro-
gram shall be subject to monitoring of operation and management of
contracts, as well as measurement of savings.]

[(A) TDHCA is responsible for the monitoring of con-
tract operation and management. Findings of fraud shall be reported to
the commission immediately.]

[(B) TDHCA is responsible for the measurement of en-
ergy and peak demand savings, using a commission-approved measure-
ment and verification protocol. Commission-approved deemed energy
and peak demand savings may substitute for a measurement and veri-
fication protocol.]

[(C) Each customer shall sign a certification indicating
that the measures contracted for were installed before final payment is
made to the energy efficiency service provider.]

[(D) At least a statistically significant sample of instal-
lations will be subject to on-site inspection by TDHCA in accordance
with the protocol set out for the program. Failure to meet health and
safety, and installation standards may be cause for contract termina-
tion.]

(d) [(i)] Quarterly energy efficiency report. The quarterly en-
ergy efficiency report shall provide the information listed below:

(1) The most current information available comparing the
baseline and milestones achieved under the program, including the
number of households served under each program.

(2) A statement of funds expended by energy efficiency
service providers and TDHCA program administration during the quar-
ter.

(3) A statement of any funds that were committed but not
spent during the quarter.

(e) [(j)] Annual energy efficiency report. The annual energy
efficiency report shall provide the information listed below:

(1) The most current information available comparing pro-
jected savings to reported savings, including the amount of kW and
kWh savings achieved in each electric utility service area.

(2) The most current information available comparing the
baseline and milestones achieved under the program.

(3) A statement of funds expended by the energy efficiency
service providers and TDHCA program administration.

(4) A statement of any funds that were committed but not
spent during the fiscal year, by program.

(5) A statement regarding the number of households served
by each program.

(6) A summary of the previous fiscal year’s operation and
management monitoring and installation inspection findings.

(f) [(k)] Legislative report. The commission shall compile the
information submitted by TDHCA in its quarterly and annual report
[reports] and any other relevant information bi-annually. The report
shall be submitted to the joint legislative oversight committee on elec-
tric restructuring.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,

2003.

TRD-200306107
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 936-7223

♦ ♦ ♦
TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY
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CHAPTER 33. STATEMENT OF INVESTMENT
OBJECTIVES, POLICIES, AND GUIDELINES
OF THE PERMANENT SCHOOL FUND
19 TAC §33.5

The State Board of Education (SBOE) proposes an amendment
to §33.5, concerning the code of ethics policy for managing and
investing the Texas Permanent School Fund (PSF). The section
establishes procedures and requirements for a code of ethics
policy relating to the Texas PSF. The proposed amendment re-
flects revisions relating to ethics requirements for outside finan-
cial advisors or service providers in response to Senate Bill (SB)
1059, 78th Texas Legislature, 2003.

The proposed amendment consists of the addition of new sub-
section (s) that defines "statutory financial advisory or service
provider" and describes the new annual statutory statement that
must be filed by such individuals or entities. In accordance with
SB 1059, these provisions must be adopted to take effect by Jan-
uary 1, 2004.

In accordance with Texas Education Code (TEC), §43.0031(c),
the SBOE will submit a copy of the proposed amendment to 19
TAC §33.5 to the Texas Ethics Commission and the state auditor
for review and comment. The SBOE will consider any comments
from the commission or state auditor prior to final adoption.

David Anderson, general counsel, has determined that for the
first five-year period the amendment is in effect there will be fiscal
implications for state or local government as a result of enforcing
or administering the section. Additional reporting requirements
may increase costs of compliance for PSF Service Providers and
could result in higher costs to the PSF.

Mr. Anderson has determined that for each year of the first five
years the amendment is in effect the public benefit anticipated as
a result of enforcing the amendment will be a policy that helps
ensure that the PSF is operated properly. Improved ethics rules
could lead to the ability to deter and detect potential conflicts
of interest that otherwise would lead to inappropriate expenses
being charged to the PSF. There may be an effect on small busi-
nesses. There may be anticipated economic cost to persons
who are required to comply with the amendment. As noted, addi-
tional reporting requirements may increase costs of compliance
for PSF Service Providers. Brokers, in particular, have indicated
that it may be difficult to comply with the proposed changes.

Comments on the proposal may be submitted to Cristina De
La Fuente-Valadez, Rules Division, 1701 North Congress Av-
enue, Austin, Texas 78701, (512) 463-9701. Comments may
also be submitted electronically to rules@tea.state.tx.us or faxed
to (512) 475-3499. All requests for a public hearing on the pro-
posed amendment submitted under the Administrative Proce-
dure Act must be received by the commissioner of education not
more than 15 calendar days after notice of the proposal has been
published in the Texas Register.

The amendment is proposed under the Texas Education Code,
§§43.0031-43.0034, which authorizes the State Board of Edu-
cation to adopt and enforce an ethics policy that provides stan-
dards of conduct relating to the management and investment
of the Permanent School Fund, and Texas Government Code,
§2263.004, as added by SB 1059, 78th Texas Legislature, 2003,
which authorizes the governing body of a state governmental en-
tity to by rule adopt standards of conduct applicable to financial
advisors or service providers.

The amendment implements the Texas Education Code,
§§43.0031-43.0034, and Texas Government Code, §2263.004.

§33.5. Code of Ethics.

(a)-(r) (No change.)

(s) Statutory statement.

(1) A "statutory financial advisor or service provider" as
defined in this subsection shall on or before April 15 file a statement
as required by Texas Government Code, §2263.005, with the com-
missioner of education and the state auditor, for the previous calendar
year. The statement will be deemed filed when it is actually received.
A statutory financial advisor or service provider shall promptly file a
new or amended statement with the commissioner of education and
the state auditor whenever there is new information required to be re-
ported under Texas Government Code, §2263.005(a).

(2) A "statutory financial advisor or service provider" is an
individual or business entity, including a financial advisor, financial
consultant, money or investment manager, or broker, who is not an
employee of the TEA, but who provides financial services to the TEA
or the SBOE in connection with the management and investment of
the PSF and who may reasonably be expected to receive, directly or
indirectly, more than $10,000 in compensation from the TEA or the
SBOE during a fiscal year.

(3) An annual statement required to be filed under this sub-
section will be made using the form developed by the state auditor.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306145
Cristina De La Fuente-Valadez
Manager, Rules Division
Texas Education Agency
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 463-9701

♦ ♦ ♦
CHAPTER 74. CURRICULUM REQUIRE-
MENTS
SUBCHAPTER C. OTHER PROVISIONS
19 TAC §74.33

The State Board of Education (SBOE) proposes new §74.33,
concerning curriculum requirements. The proposed new section
would describe additional requirements for social studies classes
for Grades 3- 12, in response to House Bill (HB) 1776, 78th Texas
Legislature, 2003.

Texas Education Code, §29.907, resulting from HB 1776, sets
forth a date change for Celebrate Freedom Week to include the
week of November 11 and recitation requirements for students
in Grades 3-12. The legislation specifies that appropriate in-
struction must include the intent, meaning, and importance of the
Declaration of Independence and the United States Constitution,
including the Bill of Rights, in their historical contexts, including
recitation by students. The SBOE is required to adopt rules for
these requirements no later than December 31, 2003.
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The proposed new 19 TAC §74.33 describes instruction that
must be included during Celebrate Freedom Week and the
specific text that students are required to recite. The proposed
new rule provides school districts the authority to excuse
students from the recitation under certain conditions.

Janet Russell, acting curriculum director, has determined that
for the first five-year period the new section is in effect there will
be no new fiscal implications for state or local government as a
result of enforcing or administering the section.

Dr. Russell has determined that for each year of the first five
years the new section is in effect the public benefit anticipated as
a result of enforcing the section will be the implementation of the
legislative effort to educate students about the sacrifices made
for freedom in the founding of this country and the values on
which this country was founded. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the new section.

Comments on the proposal may be submitted to Cristina De
La Fuente-Valadez, Rules Division, 1701 North Congress Av-
enue, Austin, Texas 78701, (512) 463-9701. Comments may
also be submitted electronically to rules@tea.state.tx.us or faxed
to (512) 475-3499. All requests for a public hearing on the pro-
posed new section submitted under the Administrative Proce-
dure Act must be received by the commissioner of education not
more than 15 calendar days after notice of the proposal has been
published in the Texas Register.

The new section is proposed under the Texas Education Code
(TEC), §7.102(c)(4), which authorizes the State Board of Edu-
cation (SBOE) to establish curriculum and graduation require-
ments; and TEC, §29.907, which authorizes the State Board of
Education to adopt rules requiring each social studies class to
include appropriate instruction concerning the Declaration of In-
dependence and the United States Constitution, including the
Bill of Rights, in their historical contexts.

The new section implements the TEC, §7.102(c)(4) and §29.907.

§74.33. Additional Requirements for Social Studies Classes for
Grades 3-12.

(a) Instruction during Celebrate Freedom Week. Each social
studies class shall include, during Celebrate Freedom Week as pro-
vided under Texas Education Code, §29.907, or during another full
school week as determined by the board of trustees of a school dis-
trict, appropriate instruction concerning the intent, meaning, and im-
portance of the Declaration of Independence and the United States
Constitution, including the Bill of Rights, in their historical contexts.
The study of the Declaration of Independence must include the study
of the relationship of the ideas expressed in that document to subse-
quent American history, including the relationship of its ideas to the
rich diversity of our people as a nation of immigrants, the American
Revolution, the formulation of the United States Constitution, and the
abolitionist movement, which led to the Emancipation Proclamation
and the women’s suffrage movement.

(b) Recitation during Celebrate Freedom Week.

(1) Each school district shall require that, during Celebrate
Freedom Week or other week of instruction prescribed under subsec-
tion (a) of this section, students in Grades 3-12 study and recite the
following text: "We hold these Truths to be self-evident, that all Men
are created equal, that they are endowed by their Creator with certain
unalienable Rights, that among these are Life, Liberty and the Pursuit
of Happiness--That to secure these Rights, Governments are instituted

among Men, deriving their just Powers from the Consent of the Gov-
erned."

(2) Each school district shall excuse from the recitation a
student:

(A) whose parent or guardian submits to the district a
written request that the student be excused;

(B) who, as determined by the district, has a conscien-
tious objection to the recitation; or

(C) who is the child of a representative of a foreign
government to whom the United States government extends diplomatic
immunity.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306146
Cristina De La Fuente-Valadez
Manager, Rules Division
Texas Education Agency
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 463-9701

♦ ♦ ♦
SUBCHAPTER E. GRADUATION
REQUIREMENTS, BEGINNING WITH
SCHOOL YEAR 2004 - 2005
19 TAC §§74.51 - 74.54

The State Board of Education (SBOE) proposes new §§74.51-
74.54, concerning curriculum requirements. The proposed sec-
tions establish the graduation requirements for students entering
Grade 9 beginning with school year 2004-2005 and thereafter.

Proposed new §§74.51-74.54 address provisions relating to
high school graduation requirements; the minimum high school
program; the recommended high school program; and the
distinguished achievement high school program--advanced high
school program for students entering Grade 9 beginning with
school year 2004- 2005 and thereafter. These requirements
are basically similar to those for students entering Grade 9
beginning with school year 2001-2002 with two other new
provisions.

New language is proposed to include the requirement of Texas
Education Code (TEC), §28.025(b), as amended by legislation
during the 77th Texas Legislature, 1999, that beginning with the
2004-2005 school year, students entering Grade 9 must enroll in
courses necessary to complete the curriculum requirements for
the recommended high school program. Proposed new 19 TAC
§74.51(c) establishes the requirement that entering freshmen in
2004 begin with at least the recommended high school program
unless a school official, student, and parent determine that the
student should be permitted to take courses under the minimum
plan.

New language is also included to allow technology applica-
tions credit to be satisfied by completion of state- approved
technology applications innovative courses as well as coherent
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sequences of career and technology education (CATE) courses
under the recommended and distinguished achievement
programs. The provision to allow credit for state-approved tech-
nology applications innovative courses are found in proposed
new 19 TAC §74.53(b)(10)(A) and 19 TAC §74.54(b)(10)(A).
The provisions to allow credit for CATE courses taken within
a coherent sequence are reflected in proposed new 19 TAC
§74.53(b)(10)(D) and 19 TAC §74.54(b)(10)(D).

The proposed new rules should be adopted to be effective by De-
cember 2003; however, as specified, the new provisions are to
be implemented beginning with school year 2004-2005. The pro-
posed December 2003 effective date will allow districts to make
plans in advance of implementation with school year 2004- 2005.

Janet Russell, acting curriculum director, has determined that for
the first five-year period the new sections are in effect there will
be no new fiscal implications for state or local government as a
result of enforcing or administering the sections.

Dr. Russell has determined that for each year of the first five
years the new sections are in effect the public benefit anticipated
as a result of enforcing the sections will be that students would
have appropriate curricular choices as they complete their public
school education. There will be no effect on small businesses.
There is no anticipated economic cost to persons who are re-
quired to comply with the sections.

Comments on the proposal may be submitted to Cristina De
La Fuente-Valadez, Rules Division, 1701 North Congress Av-
enue, Austin, Texas 78701, (512) 463-9701. Comments may
also be submitted electronically to rules@tea.state.tx.us or faxed
to (512) 475-3499. All requests for a public hearing on the pro-
posed new sections submitted under the Administrative Proce-
dure Act must be received by the commissioner of education not
more than 15 calendar days after notice of the proposal has been
published in the Texas Register.

The new sections are proposed under the Texas Education
Code, §7.102(c)(4), which authorizes the State Board of
Education (SBOE) to establish curriculum and graduation
requirements; and §28.025(a), which authorizes the SBOE by
rule to determine curriculum requirements for the minimum,
recommended, and advanced high school programs that are
consistent with the required curriculum under §28.002.

The new sections implement the Texas Education Code,
§7.102(c)(4) and §28.025.

§74.51. High School Graduation Requirements.
(a) Graduates of each high school are awarded the same type

of diploma. The academic achievement record (transcript), rather than
the diploma, records individual accomplishments, achievements, and
courses completed and displays appropriate graduation seals.

(b) All credit for graduation must be earned no later than
Grade 12.

(c) A student entering Grade 9 in the 2004-2005 school year
and thereafter shall enroll in the courses necessary to complete the
curriculum requirements for the recommended high school program
specified in §74.53 of this title (relating to Recommended High School
Program) or the advanced program specified in §74.54 of this title (re-
lating to Distinguished Achievement High School Program--Advanced
High School Program) unless the student, the student’s parent or other
persons standing in parental relation to the student, and a school coun-
selor or school administrator agree that the student should be permitted
to take courses under the minimum high school program specified in
§74.52 of this title (relating to Minimum High School Program).

(d) To receive a high school diploma, a student entering Grade
9 in the 2004-2005 school year and thereafter must complete the fol-
lowing:

(1) in accordance with subsection (c) of this section, re-
quirements of the minimum high school program specified in §74.52,
the recommended high school program specified in §74.53, or the ad-
vanced program specified in §74.54; and

(2) testing requirements for graduation as specified in
Chapter 101 of this title (relating to Assessment).

(e) A maximum of three credits of reading (selected from
Reading I, II, or III) may be offered by districts for state graduation
elective credit for identified students under the following conditions.

(1) The school district board of trustees shall adopt policies
to identify students in need of additional reading instruction.

(2) District procedures shall include assessment of individ-
ual student needs, ongoing evaluation of each student’s progress, and
monitoring of instructional activities to ensure that student needs are
addressed.

(f) An out-of-state or out-of-country transfer student (includ-
ing foreign exchange students) or a transfer student from a Texas non-
public school is eligible to receive a Texas diploma, but must complete
all requirements of this section to satisfy state graduation requirements.
Any course credit required in this section that is not completed by the
student before he or she enrolls in a Texas school district may be sat-
isfied through the provisions of §74.23 of this title (relating to Cor-
respondence Courses and Distance Learning) and §74.24 of this title
(relating to Credit by Examination) or by completing the course or
courses according to the provisions of §74.26 of this title (relating to
Award of Credit).

(g) Elective credits in all three graduation programs may be
selected from the following:

(1) the list of courses approved by the State Board of Ed-
ucation (SBOE) for Grades 9-12 as specified in §74.1 of this title (re-
lating to Essential Knowledge and Skills);

(2) state-approved innovative courses as specified in
§74.27 of this chapter (relating to Innovative Courses and Programs);

(3) Junior Reserve Officer Training Corps (JROTC)--one
to four credits;

(4) Driver Education--one-half credit.

(h) College Board advanced placement and International Bac-
calaureate courses may be substituted for courses required in appropri-
ate areas in all three high school graduation programs. College Board
advanced placement and International Baccalaureate courses may be
used as electives in all three high school graduation programs.

§74.52. Minimum High School Program.

(a) Credits. A student must earn at least 22 credits to complete
the Minimum High School Program.

(b) Core Courses. A student must demonstrate proficiency in
the following.

(1) English language arts--four credits. The credits must
consist of:

(A) English I, II, and III (English I for Speakers of
Other Languages and English II for Speakers of Other Languages may
be substituted for English I and II only for immigrant students with
limited English proficiency); and
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(B) Fourth credit of English, which may be satisfied by
English IV, Research/Technical Writing, Creative/Imaginative Writ-
ing, Practical Writing Skills, Literary Genres, Business Communica-
tion, Journalism, or concurrent enrollment in a college English course.

(2) Mathematics--three credits to include Algebra I and
Geometry.

(3) Science--two credits. The credits must consist of Biol-
ogy and Integrated Physics and Chemistry (IPC). A student may sub-
stitute Chemistry or Physics for IPC and then must use the second of
these two courses as the academic elective credit identified in subsec-
tion (b)(6) of this section.

(4) Social studies--two and one-half credits. The credits
must consist of World History Studies (one credit) or World Geogra-
phy Studies (one credit), United States History Studies Since Recon-
struction (one credit), and United States Government (one-half credit).

(5) Economics, with emphasis on the free enterprise sys-
tem and its benefits--one-half credit. The credit must consist of Eco-
nomics with Emphasis on the Free Enterprise System and Its Benefits.

(6) Academic elective--one credit. The credit must be se-
lected from World History Studies, World Geography Studies, or any
science course approved by the State Board of Education (SBOE) for
science credit as found in Chapter 112 of this title (relating to Texas
Essential Knowledge and Skills for Science). If a student elects to re-
place IPC with either Chemistry or Physics as described in subsection
(b)(3) of this section, the academic elective must be the other of these
two science courses.

(7) Physical education--one and one-half credits to include
Foundations of Personal Fitness (one-half credit).

(A) A student may not earn more than two credits in
physical education toward state graduation requirements.

(B) The school district board of trustees may allow a
student to substitute certain physical activities for the required credits
in physical education, including the Foundations of Personal Fitness.
The substitutions must be based on the physical activity involved in
drill team, marching band, and cheerleading during the fall semester;
Junior Reserve Officer Training Corps (JROTC); athletics; Dance I-
IV; two- or three-credit career and technology work-based training
courses, and off-campus physical education.

(C) In accordance with local district policy, a school
district may award up to two credits for physical education for appro-
priate private or commercially-sponsored physical activity programs
conducted on or off campus. The district must apply to the commis-
sioner of education for approval of such programs, which may be sub-
stituted for state graduation credit in physical education. Such approval
may be granted under the following conditions:

(i) Olympic-level participation and/or competition
includes a minimum of 15 hours per week of highly intensive, profes-
sional, supervised training. The training facility, instructors, and the
activities involved in the program must be certified by the superinten-
dent to be of exceptional quality. Students qualifying and participating
at this level may be dismissed from school one hour per day. Students
dismissed may not miss any class other than physical education.

(ii) Private or commercially-sponsored physical ac-
tivities include those certified by the superintendent to be of high qual-
ity and well supervised by appropriately trained instructors. Student
participation of at least five hours per week must be required. Students
certified to participate at this level may not be dismissed from any part
of the regular school day.

(8) Health education--one-half credit, which may be sat-
isfied by Health 1 or Advanced Health, or Health Science Technol-
ogy--one credit, which may be satisfied by Introduction to Health
Science Technology, Health Science Technology I, or Health Science
Technology II.

(9) Speech--one-half credit. The credit must consist of
Communication Applications.

(10) Technology applications--one credit, which may be
satisfied by:

(A) the following courses in Chapter 126 of this title
(relating to Texas Essential Knowledge and Skills for Technology Ap-
plications): Computer Science I, Computer Science II, Desktop Pub-
lishing, Digital Graphics/Animation, Multimedia, Video Technology,
Web Mastering, or Independent Study in Technology Applications;

(B) the following courses in Chapter 120 of this title
(relating to the Texas Essential Knowledge and Skills for Business
Education): Business Computer Information Systems I or II, Busi-
ness Computer Programming, Telecommunications and Networking,
or Business Image Management and Multimedia; or

(C) the following courses in Chapter 123 of this title
(relating to the Texas Essential Knowledge and Skills for Technology
Education/Industrial Technology Education): Computer Applications,
Technology Systems (modular computer laboratory-based), Commu-
nications Graphics (modular computer laboratory- based), or Com-
puter Multimedia and Animation Technology.

(c) Elective Courses--five and one-half credits. The credits
must be selected from the list of courses specified in §74.51(f) of this
title (relating to High School Graduation Requirements).

§74.53. Recommended High School Program.

(a) Credits. A student must earn at least 24 credits to complete
the Recommended High School Program.

(b) Core Courses. A student must demonstrate proficiency in
the following:

(1) English language arts--four credits. The credits must
consist of English I, II, III, and IV (English I for Speakers of Other
Languages and English II for Speakers of Other Languages may be
substituted for English I and II only for immigrant students with lim-
ited English proficiency).

(2) Mathematics--three credits. The credits must consist
of Algebra I, Algebra II, and Geometry.

(3) Science--three credits. One credit must be a biology
credit (Biology, Advanced Placement (AP) Biology, or International
Baccalaureate (IB) Biology). Students must choose the remaining two
credits from the following areas. Not more than one credit may be
chosen from each of the areas to satisfy this requirement. Students
on the Recommended High School Program are encouraged to take
courses in biology, chemistry, and physics to complete the science re-
quirements.

(A) Integrated Physics and Chemistry (IPC);

(B) Chemistry, AP Chemistry, or IB Chemistry; and

(C) Physics, Principles of Technology I, AP Physics, or
IB Physics.

(4) Social studies--three and one-half credits. The credits
must consist of World History Studies (one credit), World Geography
Studies (one credit), United States History Studies Since Reconstruc-
tion (one credit), and United States Government (one-half credit).

28 TexReg 8488 October 3, 2003 Texas Register



(5) Economics, with emphasis on the free enterprise sys-
tem and its benefits--one-half credit. The credit must consist of Eco-
nomics with Emphasis on the Free Enterprise System and Its Benefits.

(6) Languages other than English--two credits. The credits
must consist of Level I and Level II in the same language.

(7) Physical education--one and one-half credits to include
Foundations of Personal Fitness (one-half credit).

(A) A student may not earn more than two credits in
physical education toward state graduation requirements.

(B) The school district board of trustees may allow a
student to substitute certain physical activities for the required credits
in physical education, including the Foundations of Personal Fitness.
The substitutions must be based on the physical activity involved in
drill team, marching band, and cheerleading during the fall semester;
Junior Reserve Officer Training Corps (JROTC); athletics; Dance I-
IV; and two- or three-credit career and technology work-based training
courses.

(C) In accordance with local district policy, a school
district may award up to two credits for physical education for appro-
priate private or commercially-sponsored physical activity programs
conducted on or off campus. The district must apply to the commis-
sioner of education for approval of such programs, which may be sub-
stituted for state graduation credit in physical education. Such approval
may be granted under the following conditions:

(i) Olympic-level participation and/or competition
includes a minimum of 15 hours per week of highly intensive, profes-
sional, supervised training. The training facility, instructors, and the
activities involved in the program must be certified by the superinten-
dent to be of exceptional quality. Students qualifying and participating
at this level may be dismissed from school one hour per day. Students
dismissed may not miss any class other than physical education.

(ii) Private or commercially-sponsored physical ac-
tivities include those certified by the superintendent to be of high qual-
ity and well supervised by appropriately trained instructors. Student
participation of at least five hours per week must be required. Students
certified to participate at this level may not be dismissed from any part
of the regular school day.

(8) Health education--one-half credit, which may satisfied
by Health 1 or Advanced Health, or Health Science Technology--one
credit, which may be satisfied by Introduction to Health Science Tech-
nology, Health Science Technology I, or Health Science Technology
II.

(9) Speech--one-half credit. The credit must consist of
Communication Applications.

(10) Technology applications--one credit, which may be
satisfied by:

(A) the following courses in Chapter 126 of this title
(relating to Texas Essential Knowledge and Skills for Technology Ap-
plications): Computer Science I, Computer Science II, Desktop Pub-
lishing, Digital Graphics/Animation, Multimedia, Video Technology,
Web Mastering, or Independent Study in Technology Applications, or
state-approved technology applications innovative courses;

(B) the following courses in Chapter 120 of this title
(relating to the Texas Essential Knowledge and Skills for Business
Education): Business Computer Information Systems I or II, Busi-
ness Computer Programming, Telecommunications and Networking,
or Business Image Management and Multimedia;

(C) the following courses in Chapter 123 of this title
(relating to the Texas Essential Knowledge and Skills for Technology
Education/Industrial Technology Education): Computer Applications,
Technology Systems (modular computer laboratory-based), Commu-
nications Graphics (modular computer laboratory- based), or Com-
puter Multimedia and Animation Technology; or

(D) the completion of three credits (for students par-
ticipating in a coherent sequence of career and technology courses or
who are enrolled in a Tech Prep high school plan of study) consisting
of two or more state-approved career and technology courses in Chap-
ters 119-125 and 127 of this title. Districts shall ensure that career
and technology courses, including innovative courses, in a coherent
sequence used to meet the technology applications credit are appro-
priate to collectively teach the knowledge and skills found in any of
the approved courses listed in subparagraphs (A), (B), and (C) of this
paragraph. Districts may require a student who meets the technology
applications credit by completing a coherent sequence of courses to
demonstrate proficiency through credit by examination as described in
§74.24 of this title (relating to Credit by Examination).

(11) Fine arts--one credit, which may be satisfied by any
course in Chapter 117, Subchapter C, of this title (relating to Texas
Essential Knowledge and Skills for Fine Arts).

(c) Elective Courses--three and one-half credits. The cred-
its may be selected from the list of courses specified in §74.51(f) of
this title (relating to High School Graduation Requirements). All stu-
dents who wish to complete the Recommended High School Program
are encouraged to study each of the four foundation curriculum areas
(English language arts, mathematics, science, and social studies) every
year in high school.

(d) Substitutions. No substitutions are allowed in the Recom-
mended High School Program, except as specified in this chapter.

§74.54. Distinguished Achievement High School Program--Ad-
vanced High School Program.

(a) Credits. A student must earn at least 24 credits to complete
the Distinguished Achievement High School Program.

(b) Core Courses. A student must demonstrate proficiency in
the following:

(1) English language arts--four credits. The credits must
consist of English I, II, III, and IV (English I for Speakers of Other
Languages and English II for Speakers of Other Languages may be
substituted for English I and II only for immigrant students with lim-
ited English proficiency).

(2) Mathematics--three credits. The credits must consist
of Algebra I, Algebra II, and Geometry.

(3) Science--three credits. One credit must be a biology
credit (Biology, Advanced Placement (AP) Biology, or International
Baccalaureate (IB) Biology). Students must choose the remaining two
credits from the following areas. Not more than one credit may be
chosen from each of the areas to satisfy this requirement. Students on
the Distinguished Achievement High School Program are encouraged
to take courses in biology, chemistry, and physics to complete the sci-
ence requirements.

(A) Integrated Physics and Chemistry (IPC);

(B) Chemistry, AP Chemistry, or IB Chemistry; and

(C) Physics, Principles of Technology I, AP Physics, or
IB Physics.

(4) Social studies--three and one-half credits. The credits
must consist of World History Studies (one credit), World Geography
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Studies (one credit), United States History Studies Since Reconstruc-
tion (one credit), and United States Government (one-half credit).

(5) Economics, with emphasis on the free enterprise sys-
tem and its benefits--one-half credit. The credit must consist of Eco-
nomics with Emphasis on the Free Enterprise System and Its Benefits.

(6) Languages other than English--three credits. The cred-
its must consist of Level I, Level II, and Level III in the same language.

(7) Physical education--one and one-half credits to include
Foundations of Personal Fitness (one-half credit).

(A) A student may not earn more than two credits in
physical education toward state graduation requirements.

(B) The school district board of trustees may allow a
student to substitute certain physical activities for the required credits
in physical education, including the Foundations of Personal Fitness.
The substitutions must be based on the physical activity involved in
drill team, marching band, and cheerleading during the fall semester;
Junior Reserve Officer Training Corps (JROTC); athletics; Dance I-
IV; and two- or three-credit career and technology work-based training
courses.

(C) In accordance with local district policy, a school
district may award up to two credits for physical education for appro-
priate private or commercially-sponsored physical activity programs
conducted on or off campus. The district must apply to the commis-
sioner of education for approval of such programs, which may be sub-
stituted for state graduation credit in physical education. Such approval
may be granted under the following conditions:

(i) Olympic-level participation and/or competition
includes a minimum of 15 hours per week of highly intensive, profes-
sional, supervised training. The training facility, instructors, and the
activities involved in the program must be certified by the superinten-
dent to be of exceptional quality. Students qualifying and participating
at this level may be dismissed from school one hour per day. Students
dismissed may not miss any class other than physical education.

(ii) Private or commercially-sponsored physical ac-
tivities include those certified by the superintendent to be of high qual-
ity and well supervised by appropriately trained instructors. Student
participation of at least five hours per week must be required. Students
certified to participate at this level may not be dismissed from any part
of the regular school day.

(8) Health education--one-half credit, which may be sat-
isfied by Health 1 or Advanced Health, or Health Science Technol-
ogy--one credit, which may be satisfied by Introduction to Health
Science Technology, Health Science Technology I, or Health Science
Technology II.

(9) Speech--one-half credit. The credit must consist of
Communication Applications.

(10) Technology applications--one credit, which may be
satisfied by:

(A) the following courses in Chapter 126 of this title
(relating to Texas Essential Knowledge and Skills for Technology Ap-
plications): Computer Science I, Computer Science II, Desktop Pub-
lishing, Digital Graphics/Animation, Multimedia, Video Technology,
Web Mastering, or Independent Study in Technology Applications, or
state-approved technology applications innovative courses;

(B) the following courses in Chapter 120 of this title
(relating to the Texas Essential Knowledge and Skills for Business

Education): Business Computer Information Systems I or II, Busi-
ness Computer Programming, Telecommunications and Networking,
or Business Image Management and Multimedia;

(C) the following courses in Chapter 123 of this title
(relating to the Texas Essential Knowledge and Skills for Technology
Education/Industrial Technology Education): Computer Applications,
Technology Systems (modular computer laboratory-based), Commu-
nications Graphics (modular computer laboratory- based), or Com-
puter Multimedia and Animation Technology; or

(D) the completion of three credits (for students par-
ticipating in a coherent sequence of career and technology courses or
who are enrolled in a Tech Prep high school plan of study) consisting
of two or more state-approved career and technology courses in Chap-
ters 119-125 and 127 of this title. Districts shall ensure that career
and technology courses, including innovative courses, in a coherent
sequence used to meet the technology applications credit are appro-
priate to collectively teach the knowledge and skills found in any of
the approved courses listed in subparagraphs (A), (B), and (C) of this
paragraph. Districts may require a student who meets the technology
applications credit by completing a coherent sequence of courses to
demonstrate proficiency through credit by examination as described in
§74.24 of this title (relating to Credit by Examination).

(11) Fine arts--one credit, which may be satisfied by any
course in Chapter 117, Subchapter C, of this title (relating to Texas
Essential Knowledge and Skills for Fine Arts).

(c) Elective Courses--two and one-half credits. The credits
may be selected from the list of courses specified in §74.51(f) of this
title (relating to High School Graduation Requirements). All students
who wish to complete the Distinguished Achievement High School
Program are encouraged to study each of the four foundation cur-
riculum areas (English language arts, mathematics, science, and social
studies) every year in high school.

(d) Advanced measures. A student also must achieve any
combination of four of the following advanced measures. Original
research/projects may not be used for more than two of the four ad-
vanced measures. The measures must focus on demonstrated student
performance at the college or professional level. Student performance
on advanced measures must be assessed through an external review
process. The student may choose from the following options:

(1) original research/project that is:

(A) judged by a panel of professionals in the field that
is the focus of the project; or

(B) conducted under the direction of mentor(s) and re-
ported to an appropriate audience; and

(C) related to the required curriculum set forth in §74.1
of this title (relating to Essential Knowledge and Skills);

(2) test data where a student receives:

(A) a score of three or above on the College Board ad-
vanced placement examination;

(B) a score of four or above on an International Bac-
calaureate examination; or

(C) a score on the Preliminary Scholastic Assessment
Test (PSAT) that qualifies the student for recognition as a commended
scholar or higher by the National Merit Scholarship Corporation, as
part of the National Hispanic Scholar Program of the College Board
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or as part of the National Achievement Scholarship Program for Out-
standing Negro Students of the National Merit Scholarship Corpora-
tion. The PSAT score shall count as only one advanced measure re-
gardless of the number of honors received by the student; or

(3) college academic courses and tech-prep articulated col-
lege courses with a grade of 3.0 or higher.

(e) Substitutions. No substitutions are allowed in the Distin-
guished Achievement High School Program, except as specified in this
chapter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306147
Cristina De La Fuente-Valadez
Manager, Rules Division
Texas Education Agency
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 463-9701

♦ ♦ ♦
CHAPTER 97. PLANNING AND
ACCREDITATION
The State Board of Education (SBOE) proposes the repeal
of §§97.1-97.5 and new §§97.1- 97.4, concerning planning,
accreditation, and accountability. Sections 97.1-97.5 proposed
for repeal address accreditation, define accreditation status,
describe types of accreditation status, and present criteria for
accreditation. Proposed new §§97.1-97.4 clarify accountability,
describe accountability ratings, present criteria for account-
ability, and address accountability sanctions authorized under
federal law. The proposed repeal and new sections bring the
rules into closer alignment with state and federal statute.

Texas Education Code (TEC), §39.072(a), authorizes the SBOE
to adopt rules to evaluate the performance of school districts and
to assign to each district a performance rating. Further, TEC,
§39.051(a), authorizes the SBOE to adopt a set of indicators of
the quality of learning on a campus. Opinion No. GA-0060 is-
sued by the Attorney General Greg Abbott on April 15, 2003,
clarifies the authority of the SBOE and the commissioner of ed-
ucation with regard to the adoption of academic excellence indi-
cators and the evaluation of school districts. Indicators adopted
by the SBOE prior to legislation passed by the 77th Texas Leg-
islature, 2001, remain in effect but that legislation eliminated the
authority of the SBOE to adopt additional academic excellence
indicators.

The proposed repeal of and new rules in 19 TAC Chapter 97,
Subchapter A, reduce redundancies and make minor clarifica-
tions to language. In addition, proposed new §§97.1-97.4 reflect
legislation passed by the 78th Texas Legislature, 2003; clarify
that the specific procedures used to determine district and cam-
pus accountability ratings would be established by the commis-
sioner of education as provided in state statute and that these
procedures would be adopted by reference in commissioner’s
rules; clarify that the commissioner of education may lower dis-
trict and campus accountability ratings based on the findings of

an on-site investigation conducted under TEC, §39.074, or a spe-
cial accreditation investigation conducted under TEC, §39.075;
and address accountability sanctions authorized under the fed-
eral No Child Left Behind Act.

Criss Cloudt, associate commissioner for accountability and data
quality, has determined that for the first five-year period the re-
peals and new sections are in effect there will be no new fiscal
implications for state or local government as a result of enforcing
or administering the sections.

Dr. Cloudt has determined that for each year of the first five
years the repeals and new sections are in effect the public ben-
efit anticipated as a result of enforcing the sections will be the
continued direction for determining school district accountability.
There will be no effect on small businesses. There is no antici-
pated economic cost to persons who are required to comply with
the sections.

Comments on the proposal may be submitted to Cristina De
La Fuente-Valadez, Rules Division, 1701 North Congress Av-
enue, Austin, Texas 78701, (512) 463-9701. Comments may
also be submitted electronically to rules@tea.state.tx.us or faxed
to (512) 475-3499. All requests for a public hearing on the pro-
posed repeals and new sections submitted under the Adminis-
trative Procedure Act must be received by the commissioner of
education not more than 15 calendar days after notice of the pro-
posal has been published in the Texas Register.

SUBCHAPTER A. ACCREDITATION
19 TAC §§97.1 - 97.5

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Education Agency or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Texas Education Code
(TEC), §7.102(c)(29), which directs the SBOE to perform duties
in connection with the public school accountability system as
prescribed by TEC, Chapter 39; and §39.072, which authorizes
the SBOE to adopt rules to evaluate the performance of school
districts and to assign to each district a performance rating.

The repeals implement the Texas Education Code, §7.102(c)(29)
and §39.072.

§97.1. Purpose of Accreditation.

§97.2. Accreditation Status.

§97.3. Types of Accreditation Status.

§97.4. Types of Campus Performance Ratings.

§97.5. Criteria for Accreditation.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306148
Cristina De La Fuente-Valadez
Manager, Rules Division
Texas Education Agency
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 463-9701
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♦ ♦ ♦
SUBCHAPTER A. ACCOUNTABILITY
19 TAC §§97.1 - 97.4

The new sections are proposed under the Texas Education Code
(TEC), §7.102(c)(29), which directs the SBOE to perform duties
in connection with the public school accountability system as pre-
scribed by TEC, Chapter 39; and §39.072, which authorizes the
SBOE to adopt rules to evaluate the performance of school dis-
tricts and to assign to each district a performance rating.

The new sections implement the Texas Education Code,
§7.102(c)(29) and §39.072.

§97.1. Accountability.

(a) Each school district must be assigned an accountability
rating by the Texas Education Agency (TEA).

(b) The accountability rating of a school district is based pri-
marily on its overall performance by all student populations, on the
district’s current special education compliance status with the TEA,
and on the performance of each of its campuses as demonstrated on
state-adopted academic excellence indicators.

(c) Additional criteria used for accountability standards may
include consideration of compliance with statutory requirements, State
Board of Education (SBOE) rules, applicable court orders, data re-
ported through the Public Education Information Management Sys-
tem (PEIMS), high school graduation requirements under the Texas
Education Code, §28.025, an item specified in the Texas Education
Code, §7.056(e)(3)(C)-(I), the effectiveness of the district’s programs
for special populations, and the effectiveness of the district’s career
and technology programs.

(d) Accreditation by a voluntary association is a local option
of the district, but it does not substitute for accountability ratings by
the TEA.

§97.2. Accountability Ratings.

(a) The specific procedures for determining district account-
ability ratings based on performance measures will be established by
the commissioner of education. In accordance with the established
procedures, districts may receive the following accountability ratings.

(1) Exemplary. A district may be classified as exemplary
if it meets or exceeds the state exemplary standards.

(2) Recognized. A district may be classified as recognized
if it meets or exceeds the state standards and meets required improve-
ment.

(3) Academically Acceptable. A district shall be classi-
fied as academically acceptable when it exceeds the academically un-
acceptable standards but does not meet the exemplary and recognized
standards.

(4) Academically Unacceptable. A district shall be classi-
fied as academically unacceptable when it fails to achieve the standard
of acceptable performance.

(b) The specific procedures for determining district and cam-
pus accountability ratings based on performance measures will be es-
tablished by the commissioner of education.

(c) The specific procedures for determining district and cam-
pus accountability ratings based on performance measures will be
adopted by reference in commissioner’s rules.

(d) The commissioner of education may lower district and
campus accountability ratings based on the findings of an on-site in-
vestigation conducted under Texas Education Code (TEC), §39.074, or
a special accreditation investigation conducted under TEC, §39.075.

§97.3. Accountability Criteria.
The academic excellence indicators stipulated in law and the district’s
current special education compliance with the Texas Education
Agency (TEA) shall be the main consideration of the TEA in the
annual rating of districts and campuses. Performance on the academic
excellence indicators required by this section shall be used for the
purposes of evaluation and accountability. The indicators must be
based on information that is disaggregated with respect to race,
ethnicity, gender, and socioeconomic status. Use of the academic
excellence indicators in the rating process shall include consideration
of district and campus performance in relation to the following:

(1) standards established for each indicator;

(2) required improvement necessary to meet the state stan-
dards and for students to meet exit requirements as defined by the
commissioner of education; and

(3) comparable improvement of the district and campus
relative to a profile developed from the total state student performance
database that exhibits substantial equivalence to the characteristics of
students served by the campus or district, including past academic per-
formance, socioeconomic status, ethnicity, and limited English profi-
ciency.

§97.4. Accountability Sanctions Authorized under Federal Law.
(a) The commissioner of education will take any necessary

action to comply with all requirements of the No Child Left Behind
Act and other federal statutes and regulations.

(b) The commissioner of education may impose sanctions
as authorized under the No Child Left Behind Act and other federal
statutes and regulations in addition to those imposed under Texas
Education Code, Chapter 39, Subchapter G.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306149
Cristina De La Fuente-Valadez
Manager, Rules Division
Texas Education Agency
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 463-9701

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 3. TEXAS BOARD OF
CHIROPRACTIC EXAMINERS

CHAPTER 73. LICENSES AND RENEWALS
22 TAC §73.3

The Texas Board of Chiropractic Examiners proposes to amend
§73.3(b), relating to continuing education courses designated as

28 TexReg 8492 October 3, 2003 Texas Register



a TBCE Required Course. The proposal adds certain courses to
the list of seminars where the required hours will be given. The
proposal also amends the seminars currently listed, by changing
the name of one seminar to reflect current offerings.

Sandra Smith, Executive Director, has determined that for the
first five-year period the section as amended is in effect, there
will be a positive fiscal impact anticipated. There are two areas
of potential benefit. The first is the ability of the agency to reim-
burse, through the seminar account as laid out in the Appropri-
ations Act, its appropriated receipts. Since this is a reimburse-
ment account, the agency will be able to expend funds that can
then be directly reapplied to its appropriation. The second fis-
cal benefit is an anticipated reduction in enforcement violations
due to licensees’ increased knowledge of the agency’s rules and
statutes through education as provided by the course. A reduc-
tion in enforcement violations translates to less time spent inves-
tigating complaints and fewer lawsuits as a result of enforcement
actions.

Ms. Smith has also determined that for each year of the first five
years, the section as amended is in effect, the public benefit an-
ticipated as a result of enforcing and administering the proposed
amendment, will be an increasing learned base of licensees with
greater competencies. As with any profession, continuing edu-
cation makes a significant improvement in the level of care pro-
vided to patients and what actions or non-actions state law will
sanction. For the same period, there is no anticipated adverse
economic effect on small or micro businesses, as defined by
Government Code §2006.002, or anticipated economic cost to
persons who are required to comply with the amendment. The
classes will be offered at convenient locations and online and
with a cost much lower than comparable continuing education.

Written comments may be submitted, no later than 30 days from
the date of this publication, to Sandra Smith, Executive Director,
Texas Board of Chiropractic Examiners, 333 Guadalupe, Tower
III, Suite 825, Austin, Texas 78701.

The amendment is proposed under the Occupations Code
§201.152, which the board interprets as authorizing it to adopt
rules necessary for the performance of its duties, the regulation
of the practice of chiropractic, and the enforcement of the
Chiropractic Act.

The following are the statutes, articles, or codes affected by the
amendment:

§73.3(b)--Occupations Code, §201.152

§73.3. Continuing Education.

(a) Condition of Renewal. A licensee is required to attend con-
tinuing education courses as a condition of renewal of a license.

(b) Requirements.

(1) Every licensee shall attend and complete 16 hours of
continuing education each year unless a licensee is exempted under
subsection (d) of this section. Each licensee’s reporting year shall begin
on the first day of the month in which his or her birthday occurs.

(2) The 16 hours of continuing education may be com-
pleted at any course or seminar elected by the licensee, which has been
approved under §73.7 of this title (relating to Approved Continuing
Education Courses). However, a licensee must attend any course
designated as a "TBCE Required Course," and the course may be
counted as part of the 16 hour requirement. A licensee who serves as
an examiner for the National Boards Part IV Examination may receive

credit for this activity, not to exceed two hours each year. No more
than four hours of credit may be obtained through online courses.

(3) A list of approved courses, including TBCE Required
Courses, is available on the board’s website, www.tbce.state.tx.us, or
may be obtained from the board office upon request, as provided in
§73.7(f). The board will also provide notice of a TBCE Required
Course in its newsletter.

(4) The two hours of continuing education to be presented
by the board will be given at the following seminars:

(A) Texas Chiropractic Association - Midwinter [Lub-
bock];

(B) Texas Chiropractic Association Convention;

(C) Chiropractic Society of Texas Annual Convention;

(D) Parker College of Chiropractic Homecoming;

(E) Texas Chiropractic College Homecoming; [.]

(F) Online at www.tbce.state.tx.us

(G) TBCE Headquarters in Austin, TX (check website
for dates).

(5) A licensee who is unable to travel for the purpose of
attending a continuing education course or seminar due to a mental or
physical illness or disability may satisfy the board’s continuing educa-
tion requirements by listening to audio or viewing video taped courses
from the Foundation for Chiropractic Education and Research, or tak-
ing approved online courses. In order for an audio or video taped or an
online course to be accepted by the board, a licensee must submit a let-
ter from a licensed chiropractor, M.D., D.O., D.P.M., D.D.S. or O.D.,
who is not associated with the licensee in any manner. In the letter,
the chiropractor or other doctor must state the nature of the illness or
disability and certify that the licensee was ill or disabled, and unable
to travel for the purpose of obtaining continuing education hours due
to the illness or disability. A licensee is required to submit a new cer-
tificate for each year an exemption is sought. An untrue certification
submitted to the board shall subject the licensee to disciplinary action as
authorized by the Chiropractic Act, Occupations Code §§201.501 and
.502. The four hour limit provided in subsection (b)(2) of this section
for online courses does not apply to a licensee who submits a certifica-
tion under this subsection.

(c) Verification.

(1) At the time of license renewal each year, a licensee shall
submit, to the board, written verification from each sponsor, of the li-
censee’s attendance at and completion of each continuing education
course which is used in the fulfillment of the 16 hours for the reporting
year just ending.

(2) A licensee submitting hours as a National Boards ex-
aminer must submit written verification of the licensee’s participation
from the National Boards, on National Boards letterhead. The verifi-
cation must include the licensee’s name, board license number, and the
date, time, and place of each examination attended by the licensee as
an examiner.

(3) Upon request by the board, a licensee shall provide ver-
ification of his or her continuing education for all years requested.

(4) Failure to submit verification as required by paragraph
(1) of this subsection shall be considered the same as failing to meet the
continuing education requirements of subsection (b) of this section.

(d) Qualifying exemption. The following persons are exempt
from the requirements of subsection (b) of this section:
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(1) a licensee who holds an inactive Texas license. How-
ever, if at any time during the reporting year for which such exemption
applies such person desires to practice chiropractic, such person shall
not be entitled to practice chiropractic in Texas until 16 hours of contin-
uing education credits are obtained and the executive director has been
notified of completion of such continuing education requirements;

(2) a licensee who served in the regular armed forces of the
United States during part of the 12 months immediately preceding the
annual license renewal date;

(3) a licensee who submits proof satisfactory to the board
that the licensee suffered a mental or physical illness or disability which
prevented the licensee from complying with the requirements of this
section during the 12 months immediately preceding the annual license
renewal date; or

(4) a licensee who is first licensed within the 12 months
immediately preceding the annual renewal date.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306157
Sandra Smith
Executive Director
Texas Board of Chiropractic Examiners
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 305-6709

♦ ♦ ♦
22 TAC §73.7

The Texas Board of Chiropractic Examiners proposes to amend
§73.7(c), relating to approved continuing education courses.
The proposal changes the submission deadline for approval of
continuing education courses from 100 days to 60 days.

Sandra Smith, Executive Director, has determined that for the
first five-year period the section as amended is in effect, there
will be no fiscal implications for state or local government as a
result of enforcing or administering the section as amended.

Ms. Smith has also determined that for each year of the first five
years, the section as amended is in effect, the public benefit an-
ticipated as a result of enforcing and administering the proposed
amendment, will be the lessening of the submission deadline for
approval of continuing education courses. For the same period,
there is no anticipated adverse economic effect on small or mi-
cro businesses, as defined by Government Code §2006.002, or
anticipated economic cost to persons who are required to com-
ply with the amendment.

Written comments may be submitted, no later than 30 days from
the date of this publication, to Sandra Smith, Executive Director,
Texas Board of Chiropractic Examiners, 333 Guadalupe, Tower
III, Suite 825, Austin, TX 78701.

The amendment is proposed under the Occupations Code
§201.152, which the board interprets as authorizing it to adopt
rules necessary for the performance of its duties, the regulation
of the practice of chiropractic, and the enforcement of the
Chiropractic Act.

The following are the statutes, articles, or codes affected by the
amendment:

§73.7(c)--Occupations Code, §201.152

§73.7. Approved Continuing Education Courses.

(a) Approved sponsors. The board will approve courses spon-
sored only by a chiropractic college fully credited through the Coun-
cil on Chiropractic Education or a statewide, national or international
professional association, upon application to the board on a form pre-
scribed by the board. Application forms are available from the board.

(b) Application. A separate application must be submitted for
each course and must include the course title, subject and description,
the number of credit hours, the date, time and location of the course,
and the names and backgrounds of speakers or instructors, the method
of instruction, the name, address and telephone number of the course
coordinator, and the signature of an authorized representative of the
sponsor. Each continuing education course shall be approved for one
calendar year only. The number of hours of credit to be earned at a
course may not be changed after an application has been submitted to
the board.

(c) Application deadline and fee. A sponsor may submit an
application no later than 60 [100] days prior to the date of the course,
along with a nonrefundable application fee of $25 for each course. For
the purpose of this subsection, where the same course is held in multiple
cities or towns, with different speakers, each location is considered a
separate course. If a continuing education program consists of separate
sessions or modules, on different topics and on different dates, each
session or module is considered a separate course.

(d) A sponsor shall certify on the application that:

(1) all course offered by the sponsor for which board ap-
proval is requested will comply with the criteria in this section; and

(2) the sponsor will be responsible for verifying attendance
at each course and will provide a certificate of attendance as set forth
in subsection (i) of this section.

(e) Rejection. The board will notify, in writing, a sponsor of
any rejection.

(f) Approved list of courses. The board will maintain a list
of approved courses for compliance with §73.3 of this title (relating
to Continuing Education) by licensees. One copy of the list will be
provided to a licensee, without charge, upon request.

(g) Criteria for continuing education courses. In order for the
board to approve a course, the course must:

(1) be presented by one or more speakers or instructors who
demonstrate, through a vitae or resume, knowledge, training and exper-
tise in the topic to be covered;

(2) have significant educational or practical content to
maintain appropriate levels of competency;

(3) be on a topic from one or more of the following cate-
gories:

(A) general or spinal anatomy;

(B) neuro-muscular-skeletal diagnosis;

(C) radiology or radiographic interpretation;

(D) pathology;

(E) public health;

(F) chiropractic adjusting techniques;
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(G) chiropractic philosophy;

(H) risk management;

(I) physiology;

(J) microbiology;

(K) hygiene and sanitation;

(L) biochemistry;

(M) neurology;

(N) orthopedics;

(O) jurisprudence;

(P) nutrition;

(Q) adjunctive or supportive therapy;

(R) boundary (sexual) issues;

(S) insurance reporting procedures;

(T) chiropractic research;

(U) HIV prevention and education;

(V) acupuncture;

(W) Ethics.

(h) The board will not approve any course on practice man-
agement or accept credit for such course in satisfaction of the board’s
continuing education requirement for licensees.

(i) Sponsor responsibilities. A sponsor of an approved course
shall:

(1) notify the board in writing prior to any change in course
location, date, or cancellation;

(2) prepare a roster of participants who attend the course
which contains, at a minimum, each participant’s name and current
license number if a chiropractor;

(3) provide each participant in a course with a certificate of
attendance. The certificate shall contain the name of the sponsor, the
name of the participant, the title of the course, the date and place of the
course, the amount and type of credit earned, the course number and
the signature of the sponsor’s authorized representative;

(4) assure that no licensee receives continuing education
credit for time not actually spent attending the course;

(5) provide the activity rosters and any other additional in-
formation about a course to the board upon request; and

(6) retain for a period of three years, for each approved
course, documentation of compliance with this section, including:

(A) the curriculum presented;

(B) the names and vitae for each speaker;

(C) the attendance roles; and

(D) credit hours earned.

(j) The board may evaluate an approved sponsor or course at
any time to ensure compliance with the requirement of this section.
Upon the failure of a sponsor or course to comply with the requirements
of this section, the board, at its discretion, may revoke the sponsor or
the course’s approved status.

(k) The board, at its discretion, may authorize the presentation
of a board required course at the annual seminars listed in §73.3(1)(D)

of this title (relating to Continuing Education). The board will approve
the subject, content and presenter of the course. Such course generally
will cover topics of timely and educational interest to the chiroprac-
tic profession. The sponsor of a seminar shall designate the course as
board required on its seminar agenda and other materials as follows:
"TBCE Required Course." This designation may only be used for a
course for which the sponsor has received written notice from the ex-
ecutive director that the board has approved the course for such desig-
nation.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306158
Sandra Smith
Executive Director
Texas Board of Chiropractic Examiners
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 305-6709

♦ ♦ ♦
CHAPTER 75. RULES OF PRACTICE
22 TAC §75.7

The Texas Board of Chiropractic Examiners proposes to amend
§75.7, relating to forms of accepted payment for required fees.
By this amendment, the Board will no longer be accepting per-
sonal or company checks for payment of certain fees. The Board
currently accepts personal and company checks for all required
fees, but this amendment will require certified funds be submit-
ted for license applications, chiropractic renewals, facility appli-
cations and renewals, and radiological technician applications
and renewals.

Sandra Smith, Executive Director, has determined that for the
first five-year period the section as amended is in effect, there
will be no fiscal implications for state or local government as a
result of enforcing or administering the section as amended.

Ms. Smith has also determined that for each year of the first five
years, the section as amended is in effect, the public benefit an-
ticipated as a result of enforcing and administering the proposed
amendment will be the lessening of the time the Enforcement di-
vision has to spend in attempting to collect on returned checks,
making that time available for other duties involved in protecting
the public welfare. For the same period, there is no anticipated
adverse economic effect on small or micro businesses, as de-
fined by Government Code §2006.002, or anticipated economic
cost to persons who are required to comply with the amendment.

Written comments may be submitted, no later than 30 days from
the date of this publication, to Sandra Smith, Executive Director,
Texas Board of Chiropractic Examiners, 333 Guadalupe, Tower
III, Suite 825, Austin, TX 78701.

The amendment is proposed under the Occupations Code
§201.152, which the board interprets as authorizing it to adopt
rules necessary for the performance of its duties, the regulation
of the practice of chiropractic, and the enforcement of the
Chiropractic Act.
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The following are the statutes, articles, or codes affected by the
amendment:

§75.7--Occupations Code, §201.152

§75.7. Fees and Charges for Public Information.
(a) Current fees required by the board are as follows:

Figure: 22 TAC §75.7(a) (No change.)

(b) The board is required to increase its fees for annual re-
newal, a provisional license, an examination, and re-examination by
$200 pursuant to the Occupations Code §201.153(b). That increase
is reflected in subsection (a) of this section under the column entitled
"153(b) FEE". The total amount of each of these fees must be paid be-
fore the board will process an application subject to such fee.

(c) Any remittance submitted to the board in payment of a re-
quired fee for application, initial license, registration, or renewal, must
be in the form of a [personal or company check,] cashier’s or certified
check for guaranteed funds[,] or money order, made out to the "Texas
Board of Chiropractic Examiners." Checks from foreign financial insti-
tutions are not acceptable. [Persons who have submitted a check which
has been returned, and who have not made good on that check and paid
the returned check fee provided in subsection (a) of this section, within
10 days from notice from the board of the returned check, for whatever
reason, shall submit all future fees in the form of a cashier’s or certified
check or money order.]

(d) Fees for license verification or certification, license re-
placement, and continuing education application may submit the re-
quired fee in the form of a personal or company check, cashier’s or
certified check for guaranteed funds or money order, made out to the
"Texas Board of Chiropractic Examiners." Checks from foreign finan-
cial institutions are not acceptable. Persons who have submitted a
check which has been returned, and who have not made good on that
check and paid the returned check fee provided in subsection (a) of
this section, within 10 days from notice from the board of the returned
check, for whatever reason, shall submit all future fees in the form of a
cashier’s or certified check or money order. [An applicant for an initial
license or registration, whose check for the application processing, ex-
amination or initial licensing fee is returned due to insufficient funds,
account closed, or payment stopped, shall be allowed to reinstate the
application by remitting a money order or cashier’s or certified check
for guaranteed funds, for the amount of the fee and the returned check
fee, immediately upon receipt of the board’s notice that the check was
returned. Upon receipt of a returned check, the application is consid-
ered incomplete until all fees have been received and cleared through
the appropriate financial institution. If the license has already been is-
sued, it shall be invalid and may not be displayed until the application
is complete.]

[(e) A licensee or registrant whose check for the renewal fee is
returned due to insufficient funds, account closed, or payment stopped
shall remit a money order or cashier’s or certified check for guaranteed
funds, for the amount of the fee and the returned check fee, immediately
upon receipt of the board’s notice that the check was returned. If the
guaranteed funds are received after the expiration of the renewal dead-
line, a licensee or registrant must also include a late renewal fee as re-
quired by §73.2(d) of this title (relating to Expired Licenses), §74.3(c)
of this title (relating to Annual Renewal (Facilities)), or §78.1(e) of
this title (relating to Expired Registration (CRT)). Upon receipt of a
returned check, the application will be considered incomplete until all
fees have been received and cleared through the appropriate financial
institution. If the renewal license or registration has already been is-
sued, it shall be invalid and may not be displayed until the application
is complete.]

(e) [(f)] Copies of public information, not excepted from dis-
closure by the Texas Open Records Act, Chapter 552, Government
Code, including the information listed in paragraphs (1) - (6) of this
subsection may be obtained upon written request to the board, at the
rates established by the General Services Commission for copies of
public information, 1 TAC §§111.61 - 111.70 (relating to Copies of
Public Information).

(1) List of New Licensees

(2) Lists of Licensees

(3) Licensee Labels

(4) Demographic Profile

(5) Facilities List

(6) Facilities Labels

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306159
Sandra Smith
Executive Director
Texas Board of Chiropractic Examiners
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 305-6709

♦ ♦ ♦
PART 15. TEXAS STATE BOARD OF
PHARMACY

CHAPTER 291. PHARMACIES
SUBCHAPTER A. ALL CLASSES OF
PHARMACIES
22 TAC §291.1

The Texas State Board of Pharmacy proposes an amendment to
§291.1, concerning Pharmacy License Application. The amend-
ment, if adopted, will specify that the Board may waive a pre-
inspection prior to issuing a pharmacy license for good cause
shown by the applicant. This amendment adds this waiver au-
thority to the current authority which specifies that the Board may
waive a pre-inspection if the applicant holds an active pharmacy
license in Texas on the date of application.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the amendment is in
effect, there will be no fiscal implications for state government
as a result of enforcing or administering the amendment. There
are no anticipated fiscal implications for local government.

Ms. Dodson has determined that, for each year of the first five-
year period the amendment will be in effect, the public bene-
fit anticipated as a result of enforcing the amendment will be the
establishing of standards for the increased confidence that phar-
macy licenses are issued for legitimate purposes. There is no
fiscal impact anticipated for small or large businesses or to other
entities who are required to comply with this section.
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A public hearing to receive comments on the proposed amend-
ment will be held at 9:00 a.m. on Tuesday, November 18,
2003, at the Health Professions Council Board Room, 333
Guadalupe Street, Tower II, Room 2-225, Austin, Texas 78701.
Persons planning to present comments to the Board are asked
to provide a written copy of their comments prior to the hearing
or bring 20 copies to the hearing. Written comments on the
amendment may be submitted to Allison Benz, R.Ph., M.S.,
Director of Professional Services, 333 Guadalupe Street, Suite
3-600, Austin, Texas, 78701, FAX: (512) 305-8082, e-mail:
allison.benz@tsbp.state.tx.us. Comments must be received by
5 p.m., November 12, 2003.

The amendment is proposed under §551.002 and §554.051 of
the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569,
Texas Occupations Code). The Board interprets §551.002 as
authorizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets §554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act. The
Board interprets §554.051(b) as authorizing the agency to make
a rule concerning the operation of a licensed pharmacy located
in this state applicable to a pharmacy licensed by the board that
is located in another state, if the board determines the rule is
necessary to protect the health and welfare of the citizens of this
state.

The statutes affected by this amendment: Chapters 551 - 566
and 568 - 569, Texas Occupations Code.

§291.1. Pharmacy License Application.

(a) - (f) (No change.)

(g) If the applicant holds an active pharmacy license in Texas
on the date of application for a new pharmacy license or for other good
cause shown, the board may waive the pre-inspection as set forth in
subsection (f) of this section.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,

2003.

TRD-200306090
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 305-8028

♦ ♦ ♦
SUBCHAPTER A. ALL CLASSES OF
PHARMACIES
The Texas State Board of Pharmacy proposes the repeal of
§291.6, concerning Pharmacy Licensing Fees and simultane-
ously proposes new §291.6, concerning Pharmacy Licensing
Fees. The new rule, if adopted, will increase the initial licensing
fee by $5.00 and the renewal fee by $2.00 to fund the Office of
Patient Protection as authorized by House Bill 2985 passed by
the 78th Texas Legislature.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the rule is in effect, there
will be fiscal implications for state government as a result of
enforcing or administering the rule as follows:

Figure: 22 TAC Chapter 291--Preamble

There are no anticipated fiscal implications for local government.

Ms. Dodson has determined that, for each year of the first five-
year period the rule will be in effect, the public benefit anticipated
as a result of enforcing the rule will be the establishment of a
system for the registration of pharmacy technicians. The fiscal
impact on large, small or micro-businesses (pharmacies) will be
an additional $5.00 fee for a new pharmacy license issued and
an additional $2.00 biennial fee for the renewal of a pharmacy
license, for the purpose of funding the Office of Patient Protec-
tion.

A public hearing to receive comments on the proposed new rule
will be held at 9:00 a.m. on Tuesday, November 18, 2003, at
the Health Professions Council Board Room, 333 Guadalupe
Street, Tower II, Room 2-225, Austin, Texas 78701. Persons
planning to present comments to the Board are asked to pro-
vide a written copy of their comments prior to the hearing or
bring 20 copies to the hearing. Written comments on the new
rule may be submitted to Allison Benz, R.Ph., M.S., Director
of Professional Services, 333 Guadalupe Street, Suite 3-600,
Austin, Texas, 78701-3943, FAX: (512) 305-8082, e-mail: alli-
son.benz@tsbp.state.tx.us. Comments must be received by 5
p.m., November 12, 2003.

22 TAC §291.6

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas State Board of Pharmacy or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed under §§554.051, 554.006, and 564.051
of Texas Pharmacy Act, Chapter 551 - 566, Occupations Code,
§2054.053, Government Code, and §101.307, Occupations
Code. The Board interprets §554.051 as authorizing the agency
to adopt rules for the proper administration and enforcement
of the Act. The Board interprets §554.006 as authorizing the
agency to establish reasonable fees sufficient to cover the costs
of administering the Texas Pharmacy Act. The Board interprets
§564.051 as authorizing the Board to add a surcharge to fund
a program to aid impaired pharmacists and pharmacy students.
The Board interprets §2054.053 as authorizing the agency to
add a surcharge to fund TexasOnline. The Board interprets
§101.307 as authorizing the agency to add a surcharge to fund
the Office of Patient Protection.

The statutes affected by the repeal: Chapters 551 - 566 and 568
- 569, Texas Occupations Code.

§291.6. Pharmacy License Fees.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,

2003.

TRD-200306101
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Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 305-8028

♦ ♦ ♦
22 TAC §291.6

The new rule is proposed under §§554.051, 554.006, and
564.051 of Texas Pharmacy Act, Chapter 551 - 566, Occu-
pations Code, §2054.053, Government Code, and §101.307,
Occupations Code. The Board interprets §554.051 as autho-
rizing the agency to adopt rules for the proper administration
and enforcement of the Act. The Board interprets §554.006 as
authorizing the agency to establish reasonable fees sufficient
to cover the costs of administering the Texas Pharmacy Act.
The Board interprets §564.051 as authorizing the Board to add
a surcharge to fund a program to aid impaired pharmacists
and pharmacy students. The Board interprets §2054.053 as
authorizing the agency to add a surcharge to fund TexasOnline.
The Board interprets §101.307 as authorizing the agency to
add a surcharge to fund the Office of Patient Protection.

The statutes affected by this rule: Chapters 551 - 566 and 568 -
569, Texas Occupations Code.

§291.6. Pharmacy License Fees.

(a) Initial License Fee.

(1) The fee for the an initial license shall be $368 for a two
year registration and is composed of the following:

(A) $341 for processing the application and issuance of
the pharmacy license as authorized by the Act §554.006;

(B) $12 surcharge to fund a program to aid impaired
pharmacists and pharmacy students as authorized by the Act §564.051;
and

(C) $10 surcharge to fund TexasOnline as authorized
by Chapter 2054, Subchapter I, Government Code; and

(D) $5 surcharge to fund the Office of Patient Protec-
tion as authorized by Chapter 101, Subchapter G, Occupations Code.

(2) New pharmacy licenses shall be assigned an expiration
date and initial registration fee shall be prorated based on the assigned
expiration date.

(b) Biennial License Renewal. The Texas State Board of Phar-
macy shall require biennial renewal of all pharmacy licenses provided
under the Act §561.002.

(c) Renewal Fee. The fee for biennial renewal of a pharmacy
license shall be $365 and is composed of the following:

(1) $341 for processing the application and issuance of the
pharmacy license as authorized by the Act §554.006;

(2) $12 surcharge to fund a program to aid impaired phar-
macists and pharmacy students as authorized by the Act §564.051;

(3) $10 surcharge to fund TexasOnline as authorized by
Chapter 2054, Subchapter I, Government Code; and

(4) $2 surcharge to fund the Office of Patient Protection as
authorized by Chapter 101, Subchapter G, Occupations Code.

(d) Duplicate or Amended Certificates. The fee for issuance
of an amended pharmacy license renewal certificate shall be $20.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,

2003.

TRD-200306102
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 305-8028

♦ ♦ ♦
SUBCHAPTER A. ALL CLASSES OF
PHARMACIES
The Texas State Board of Pharmacy proposes the repeal of
§291.8, concerning Return of Prescription Drugs and simultane-
ously proposes new §291.8, concerning Return of Prescription
Drugs. The new rule, if adopted, will implement the provisions of
§2.126, of House Bill 2292 passed by the 78th Legislative Ses-
sion by establishing procedures: (1) for a consultant pharmacist
in health care facilities to return unused drugs to pharmacies;
and (2) for pharmacies to handle the returned drugs.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the rule is in effect,
there will be fiscal implications for state government as a result
of enforcing or administering the rule. The Texas State Board
of Pharmacy is unable to determine the actual amount of this
fiscal impact since it will depend on rules yet to be adopted by
the Health and Human Services Commission which establish
the reimbursement rates for these returned drugs. There are no
anticipated fiscal implications for local government.

Ms. Dodson has determined that, for each year of the first five-
year period the rule will be in effect, the public benefit anticipated
as a result of enforcing the rule will be the establishing proce-
dures for return unused drugs to pharmacies. There is no fiscal
impact anticipated for small or large businesses or to other enti-
ties who are required to comply with this section.

A public hearing to receive comments on the proposed new rule
will be held at 9:00 a.m. on Tuesday, November 18, 2003, at
the Health Professions Council Board Room, 333 Guadalupe
Street, Tower II, Room 2-225, Austin, Texas 78701. Persons
planning to present comments to the Board are asked to
provide a written copy of their comments prior to the hearing
or bring 20 copies to the hearing. Written comments on the
new rule may be submitted to Allison Benz, R.Ph., M.S.,
Director of Professional Services, 333 Guadalupe Street, Suite
3-600, Austin, Texas, 78701, FAX: (512) 305-8082, e-mail:
allison.benz@tsbp.state.tx.us. Comments must be received by
5 p.m., November 12, 2003.

22 TAC §291.8

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas State Board of Pharmacy or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed under §551.002 and §554.051(a) of the
Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569, Texas
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Occupations Code). The Board interprets §551.002 as autho-
rizing the agency to protect the public through the effective con-
trol and regulation of the practice of pharmacy. The Board inter-
prets §554.051(a) as authorizing the agency to adopt rules for
the proper administration and enforcement of the Act.

The statutes affected by this repeal: Chapters 551 - 566 and 568
- 569, Texas Occupations Code.

§291.8. Return of Prescription Drugs.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,

2003.

TRD-200306103
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 305-8028

♦ ♦ ♦
22 TAC §291.8

The new rule is proposed under §551.002 and §554.051(a) of the
Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569, Texas
Occupations Code) and §2.126 of House Bill 2292 passed by
the 78th Legislative Session. The Board interprets §551.002 as
authorizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets §554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act. The
Board interprets §2.126 of House Bill 2292 passed by the 78th
Legislative Session as authorizing the agency to adopt rules to
implement the provisions of the section.

The statutes affected by this rule: Chapters 551 - 566 and 568 -
569, Texas Occupations Code.

§291.8. Return of Prescription Drugs.
(a) General prohibition on return of prescription drugs. As

specified in §431.021(w), Health and Safety Code, a pharmacist may
not accept an unused prescription or drug, in whole or in part, for the
purpose of resale or re-dispensing to any person, after the prescription
or drug has been originally dispensed, or sold except as provided in
subsection (b) of this section.

(b) Return of prescription drugs from health care facilities.

(1) Purpose. The purpose of this subsection is to outline
procedures for the return of unused drugs from a health care facility to a
dispensing pharmacy as specified in the §562.1085 of the Occupations
Code. Nothing in this section shall require a consultant pharmacist,
health care facility or pharmacy to participate in the return of unused
drugs.

(2) Definitions. The following words and terms, when
used in this section, shall have the following meanings, unless the con-
text clearly indicates otherwise.

(A) Consultant pharmacist--A pharmacist who prac-
tices in or serves as a consultant for a health care facility in this state.

(B) Health care facility--A facility regulated under
Chapter 142, 242, 247, or 252, Health and Safety Code.

(3) Consultant pharmacist/health care facility responsibili-
ties. A consultant pharmacist may return to a pharmacy certain unused
drugs, other than a controlled substance as defined by Chapter 481,
Health and Safety Code, purchased from the pharmacy.

(A) The unused drugs must:

(i) be approved by the federal Food and Drug Ad-
ministration and be:

(I) sealed in the manufacturer’s original un-
opened tamper-evident packaging and either individually packaged or
packaged in unit-dose packaging;

(II) oral or parenteral medication in sealed sin-
gle-dose containers approved by the federal Food and Drug Adminis-
tration;

(III) topical or inhalant drugs in sealed unit-of-
use containers approved by the federal Food and Drug Administration;
or

(IV) parenteral medications in sealed multiple-
dose containers approved by the federal Food and Drug Administration
from which doses have not been withdrawn; and

(ii) not be the subject of a mandatory recall by a
state or federal agency or a voluntary recall by a drug seller or manu-
facturer.

(B) A healthcare facility may not return any drug prod-
uct that:

(i) has been compounded;

(ii) appears on inspection to be adulterated;

(iii) requires refrigeration; or

(iv) has less than 120 days until the expiration date
or end of the shelf life.

(C) The consultant pharmacist shall inventory the drugs
returned to a pharmacy. The following information shall be included
on this inventory:

(i) name and address of the facility or institution;

(ii) name and pharmacist license number of the con-
sultant pharmacist;

(iii) date of return;

(iv) date the prescription was dispensed;

(v) unique identification number assigned to the
prescription by the pharmacy;

(vi) name of dispensing pharmacy;

(vii) name, strength, and quantity of drug;

(viii) signature of consultant pharmacist;

(D) The pharmacist shall send a copy of the inventory
specified in subparagraph (C) of this paragraph to:

(i) the pharmacy with the drugs returned; and

(ii) the Health and Human Services Commission.

(4) Dispensing/Receiving pharmacy responsibilities. If a
pharmacy accepts the return of unused drugs from a health care facility,
the following is applicable.

(A) A pharmacist employed by the pharmacy shall ex-
amine the drugs to ensure the integrity of the drug product.
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(B) The pharmacy shall reimburse or credit the entity
that paid for the drug including the state Medicaid program for an un-
used drug returned to the pharmacy. The pharmacy shall maintain a
record of the credit or reimbursement containing the following infor-
mation:

(i) name and address of the facility or institution
which returned the drugs;

(ii) date and amount of the credit or reimbursement
was issued;

(iii) name of the person or entity to whom the credit
or reimbursement was issued;

(iv) date the prescription was dispensed;

(v) unique identification number assigned to the
prescription by the pharmacy;

(vi) name, strength, and quantity of drug;

(vii) signature of the pharmacist responsible for is-
suing the credit.

(C) After the pharmacy has issued credit or reimburse-
ment, the pharmacy may restock and redispense the unused drugs re-
turned under this section.

(5) Limitation on Liability.

(A) A pharmacy that returns unused drugs and a man-
ufacturer that accepts the unused drugs under §562.1085, Occupations
Code, and the employees of the pharmacy or manufacturer are not li-
able for harm caused by the accepting, dispensing, or administering
of drugs returned in strict compliance with §562.1085, Occupations
Code, unless the harm is caused by:

(i) wilful or wanton acts of negligence;

(ii) conscious indifference or reckless disregard for
the safety of others; or

(iii) intentional conduct.

(B) This section does not limit, or in any way affect or
diminish, the liability of a drug seller or manufacturer under Chapter
82, Civil Practice and Remedies Code.

(C) This section does not apply if harm results from
the failure to fully and completely comply with the requirements of
§562.1085, Occupations Code.

(D) This section does not apply to a pharmacy or man-
ufacturer that fails to comply with the insurance provisions of Chapter
84, Civil Practice and Remedies Code.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,

2003.

TRD-200306104
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 305-8028

♦ ♦ ♦

22 TAC §291.25

The Texas State Board of Pharmacy proposes new §291.25,
concerning Pharmacies Compounding Non-Sterile Pharmaceu-
ticals. The new section, if adopted, will outline operating stan-
dards for pharmacies that compound non-sterile pharmaceuti-
cals and will implement the recommendations of the Board ap-
pointed Task Force on Compounding.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the rule is in effect, there
will be no fiscal implications for state government as a result of
enforcing or administering the rule. There are no anticipated
fiscal implications for local government.

Ms. Dodson has determined that, for each year of the first five-
year period the rule will be in effect, the public benefit antici-
pated as a result of enforcing the rule will be the establishing of
standards for the compounding of non-sterile pharmaceuticals
by pharmacies. There is no fiscal impact anticipated for small or
large businesses or to other entities who are required to comply
with this section.

A public hearing to receive comments on the proposed new rule
will be held at 9:00 a.m. on Tuesday, November 18, 2003, at
the Health Professions Council Board Room, 333 Guadalupe
Street, Tower II, Room 2-225, Austin, Texas 78701. Persons
planning to present comments to the Board are asked to
provide a written copy of their comments prior to the hearing
or bring 20 copies to the hearing. Written comments on the
new rule may be submitted to Allison Benz, R.Ph., M.S.,
Director of Professional Services, 333 Guadalupe Street, Suite
3-600, Austin, Texas, 78701, FAX: (512) 305-8082, e-mail:
allison.benz@tsbp.state.tx.us. Comments must be received by
5 p.m., November 12, 2003.

The new rule is proposed under §551.002 and §554.051 of the
Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569, Texas
Occupations Code). The Board interprets §551.002 as autho-
rizing the agency to protect the public through the effective con-
trol and regulation of the practice of pharmacy. The Board in-
terprets §554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act. The
Board interprets §554.051(b) as authorizing the agency to make
a rule concerning the operation of a licensed pharmacy located
in this state applicable to a pharmacy licensed by the board that
is located in another state, if the board determines the rule is
necessary to protect the health and welfare of the citizens of this
state.

The statutes affected by this rule: Chapters 551 - 566 and 568 -
569, Texas Occupations Code.

§291.25. Pharmacies Compounding Non-Sterile Pharmaceuticals.
(a) Purpose. The purpose of this section is to provide stan-

dards for the compounding of non- sterile pharmaceuticals in Class
A (Community), Class B (Nuclear), Class C (Institutional) and Class
E (Non-resident) pharmacies. Pharmacies compounding non-sterile
pharmaceuticals shall comply with the requirements of this section in
addition to all provisions for their specific license classification.

(b) Definitions. In addition to the definitions for specific li-
cense classifications, the following words and terms, when used in this
section, shall have the following meanings, unless the context clearly
indicates otherwise.

(1) Beyond-use date--The date after which a compounded
preparation should not be used and is determined from the date the
preparation was compounded.
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(2) Component--Any ingredient intended for use in the
compounding of a drug product, including those that may not appear
in such product.

(3) Compounding--The preparation, mixing, assembling,
packaging, or labeling of a drug or device:

(A) as the result of a practitioner’s prescription drug
or medication order, or an initiative based on the practitioner-patient-
pharmacist relationship in the course of professional practice;

(B) in anticipation of prescription drug or medication
orders based on routine, regularly observed prescribing patterns; or

(C) for the purpose of or as an incident to research,
teaching, or chemical analysis and not for sale or dispensing.

(4) Manufacturing--The production, preparation, propaga-
tion, conversion, or processing of a drug or device, either directly or
indirectly, by extraction from substances of natural origin or indepen-
dently by means of chemical or biological synthesis and includes any
packaging or repackaging of the substances or labeling or relabeling
of the container and the promotion and marketing of such drugs or de-
vices. Manufacturing also includes the preparation and promotion of
commercially available products from bulk compounds for resale by
pharmacies, practitioners, or other persons but does not include com-
pounding.

(5) SOPs--Standard operating procedures.

(6) USP/NF--the United States Pharmacopeia/National
Formulary

(c) Personnel.

(1) Pharmacist-in-charge. In addition to the responsibili-
ties for the specific class of pharmacy, the pharmacist-in-charge shall
have the responsibility for, at a minimum, the following concerning
non-sterile compounding:

(A) determining that all personnel involved in non-ster-
ile compounding possess the education, training, and proficiency nec-
essary to properly and safely perform compounding duties undertaken
or supervised;

(B) determining that all personnel involved in non-ster-
ile compounding obtain continuing education appropriate for the type
of compounding done by the personnel;

(C) assuring that the equipment used in compounding
is properly maintained;

(D) maintaining an appropriate environment in areas
where non-sterile compounding occurs; and

(E) assuring that effective quality control procedures
are developed and followed.

(2) Pharmacists. Special requirements for non-sterile com-
pounding.

(A) All pharmacists engaged in compounding shall:

(i) possess the education, training, and proficiency
necessary to properly and safely perform compounding duties under-
taken or supervised; and

(ii) obtain continuing education appropriate for the
type of compounding done by the pharmacist.

(B) A pharmacist shall inspect and approve all compo-
nents, drug product containers, closures, labeling, and any other mate-
rials involved in the compounding process.

(C) A pharmacist shall review all compounding records
for accuracy and conduct in-process and final checks to assure that
errors have not occurred in the compounding process.

(D) A pharmacist is responsible for the proper mainte-
nance, cleanliness, and use of all equipment used in the compounding
process.

(3) Pharmacy technicians. All technicians engaged in
compounding shall:

(A) possess the education, training, and proficiency
necessary to properly and safely perform compounding duties
undertaken;

(B) obtain continuing education appropriate for the
type of compounding done by the pharmacy technician: and

(C) perform compounding duties under the direct su-
pervision of and responsible to a pharmacist.

(4) Training.

(A) All training activities shall be documented and cov-
ered by appropriate SOPs as outlined in subsection (d)(7)(A) of this
section.

(B) All personnel involved in non-sterile compounding
shall be well trained and must participate in continuing relevant train-
ing programs.

(d) Operational Standards.

(1) General requirements.

(A) Non-sterile drug products may be compounded in
licensed pharmacies:

(i) upon presentation of a practitioner’s prescription
drug or medication order, or an initiative based on a valid pharma-
cist/patient/prescriber relationship; or

(ii) in anticipation of future prescription drug or
medication orders based on routine, regularly observed prescribing
patterns.

(B) Non-sterile compounding in anticipation of future
prescription drug or medication orders must be based upon a history
of receiving valid prescriptions issued within an established pharma-
cist/patient/prescriber relationship, provided that in the pharmacist’s
professional judgment the quantity prepared is stable for the antici-
pated shelf time.

(i) The pharmacist’s professional judgment shall be
based on the criteria used to determine a beyond-use date outlined in
paragraph (4)(C) of this subsection.

(ii) Documentation of the criteria used to determine
the stability for the anticipated shelf time must be maintained with the
non-sterile compounding record.

(iii) Any product compounded in anticipation of fu-
ture prescription drug or medication orders shall be labeled. Such label
shall contain:

(I) name and strength of the compounded medi-
cation or list of the active ingredients and strengths;

(II) facility’s lot number;

(III) beyond-use date as determined by the phar-
macist using appropriate documented criteria as outlined in clause (i)
of this subparagraph; and

(IV) quantity or amount in the container.
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(C) Commercially available products may be com-
pounded for dispensing or administration to individual patients or for
distribution to practitioners provided the following conditions are met:

(i) the commercial product is not reasonably avail-
able from normal distribution channels in a timely manner to meet
patient’s needs; and

(ii) the prescribing practitioner has requested that
the drug be compounded.

(D) Pharmaceuticals must be compounded for the ex-
clusive use of the pharmacy where the products are compounded.
Compounded pharmaceuticals may not be distributed for resale, in-
cluding distribution to pharmacies under common ownership or con-
trol. This restriction does not apply to distributions of compounded
pharmaceuticals to a practitioner under the following conditions.

(i) The practitioner requests the compounded phar-
maceutical for administration, but not dispensing, to the practitioner’s
patients.

(ii) The quantity of all compounded pharmaceuti-
cals distributed to all practitioners during the previous 12 months pur-
suant to this exception does not exceed 5% of all prescriptions com-
pounded and dispensed during the previous 12 months. For the pur-
pose of this exception, distributions to practitioners shall not be in-
cluded in the 5% if the pharmacy receives and documents within 30
days of distribution, the name of the patient to whom the compounded
pharmaceutical was administered.

(iii) Products compounded for physician adminis-
tration to patients shall be labeled. Such label shall contain:

(I) the statement: "For Office Use Only";

(II) name and strength of the compounded med-
ication or list of the active ingredients and strengths;

(III) facility’s control number;

(IV) beyond-use date as determined by the phar-
macist using appropriate documented criteria as outlined in paragraph
(4)(C) of this subsection; and

(V) quantity or amount in the container.

(E) Compounding pharmacies/pharmacists may adver-
tise and promote the fact that they provide non-sterile prescription
compounding services, which may include specific drug products.

(2) Environment.

(A) Pharmacies regularly engaging in compounding
shall have a designated and adequate area for the safe and orderly
compounding of drug products, including the placement of equipment
and materials. Pharmacies involved in occasional compounding shall
prepare an area prior to each compounding activity which is adequate
for safe and orderly compounding.

(B) Only personnel authorized by the responsible phar-
macist shall be in the immediate vicinity of a drug compounding op-
eration.

(C) A sink with hot and cold running water, exclusive
of rest room facilities, shall be accessible to the compounding areas
and be maintained in a sanitary condition. Supplies necessary for ad-
equate washing shall be accessible in the immediate area of the sink
and include:

(i) soap or detergent; and

(ii) air-driers or single-use towels.

(D) If drug products which require special precautions
to prevent contamination, such as penicillin, are involved in a
compounding operation, appropriate measures, including dedication
of equipment for such operations or the meticulous cleaning of
contaminated equipment prior to its use for the preparation of other
drug products, must be used in order to prevent cross-contamination.

(3) Equipment and Supplies. The pharmacy shall:

(A) have a Class A prescription balance, or analytical
balance and weights which shall be properly maintained and inspected
at least every three years by the Texas State Board of Pharmacy; and

(B) have equipment and utensils necessary for the
proper compounding of prescription drug or medication orders. Such
equipment and utensils used in the compounding process shall be:

(i) of appropriate design and capacity, and be oper-
ated within designed operational limits;

(ii) of suitable composition so that surfaces that con-
tact components, in-process material, or drug products shall not be re-
active, additive, or absorptive so as to alter the safety, identity, strength,
quality, or purity of the drug product beyond acceptable standards;

(iii) cleaned and sanitized immediately prior to each
use; and

(iv) routinely inspected, calibrated (if necessary), or
checked to ensure proper performance.

(4) Labeling. In addition to the labeling requirements of
the pharmacy’s specific license classification, the label dispensed or
distributed pursuant to a prescription drug or medication order shall
contain the following.

(A) The brand name, official name, or the principle ac-
tive ingredients of the compounded pharmaceutical.

(B) A statement that the preparation has been com-
pounded by the pharmacy.

(C) A beyond-use date after which the compounded
pharmaceutical should not be used. The beyond-use date shall be de-
termined as outlined in Chapter 795 of the USP concerning Pharmacy
Compounding including the following.

(i) The pharmacist shall consider:

(I) physical and chemical properties of active in-
gredients;

(II) use of preservatives and/or stabilizing
agents;

(III) dosage form;

(IV) storage containers and conditions; and

(V) scientific, laboratory, or reference data.

(ii) In the absence of stability information applica-
ble for a specific drug or preparation, the following maximum be-
yond-use dates are to be used when the compounded pharmaceutical
is packaged in tight, light-resistant containers and stored at controlled
room temperatures.

(I) Nonaqueous liquids and solid formulations
(Where the manufactured drug product is the source of active ingredi-
ent): 25% of the time remaining until the product’s expiration date or
6 months, whichever is earlier.
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(II) Water-containing formulations (Prepared
from ingredients in solid form): Not later than 14 days when refriger-
ated between 2 - 8 degrees Celsius (36 - 46 degrees Fahrenheit)

(III) All other formulations: Intended duration
of therapy or 30 days, whichever is earlier.

(iii) Beyond-use date limits may be exceeded when
supported by valid scientific stability information for the specific com-
pounded pharmaceutical.

(5) Written drug information. Written information about
the compounded drug or its major active ingredient(s) shall be given
to the patient at the time of dispensing. A statement which indicates
that the product was compounded by the pharmacy must be included
in this written information. If there is no written information avail-
able, the patient should be advised in writing that the drug has been
compounded and how to contact a pharmacist, and if appropriate the
prescriber, concerning the drug.

(6) Drugs, components, and materials used in non-sterile
compounding.

(A) Drugs used in non-sterile compounding shall
preferably be a USP/NF grade substances manufactured in an
FDA-registered facility.

(B) If USP/NF grade substances are not available shall
be of a chemical grade in one of the following categories:

(i) Chemically Pure (CP);

(ii) Analytical Reagent (AR); or

(iii) American Chemical Society (ACS); or

(iv) Food Chemical Codex; or

(C) If a drug, component or material is not purchased
from a FDA-registered facility, the pharmacist shall establish purity
and stability by reasonable means, which may include lot analysis,
manufacturer reputation, or reliability of source.

(D) All components shall be stored in properly labeled
containers in a clean, dry area, under proper temperatures.

(E) Drug product containers and closures shall not
be reactive, additive, or absorptive so as to alter the safety, identity,
strength, quality, or purity of the compounded drug product beyond
the desired result.

(F) Components, drug product containers, and closures
shall be rotated so that the oldest stock is used first.

(G) Container closure systems shall provide adequate
protection against foreseeable external factors in storage and use that
can cause deterioration or contamination of the compounded drug
product.

(H) A pharmacy may not compound a drug product
which appears on an official federal Food and Drug Administration
list of drug products withdrawn or removed from the market because
they are found to be unsafe or not effective.

(7) Compounding process.

(A) All significant procedures performed in the com-
pounding area shall be covered by written SOPs designed to ensure ac-
countability, accuracy, quality, safety, an uniformity in the compound-
ing process. At a minimum, SOPs shall be developed for:

(i) the facility;

(ii) equipment;

(iii) personnel;

(iv) actual compounding;

(v) product evaluation;

(vi) packaging; and

(vii) storage of compounded pharmaceuticals.

(B) Any compounded pharmaceutical with an official
monograph in the USP/NF shall be compounded, labeled, and pack-
aged in conformity with the USP/NF monograph for the drug.

(C) Any person with an apparent illness or open lesion
that may adversely affect the safety or quality of a drug product being
compounded shall be excluded from direct contact with components,
drug product containers, closures, any materials involved in the com-
pounding process, and drug products until the condition is corrected.

(D) Personnel engaged in the compounding of drug
products shall wear clean clothing appropriate to the operation being
performed. Protective apparel, such as coats/jackets, aprons, hair nets,
gowns, hand or arm coverings, or masks shall be worn as necessary
to protect personnel from chemical exposure and drug products from
contamination.

(E) At each step of the compounding process, the phar-
macist shall assure that components used in compounding are accu-
rately weighed, measured, or subdivided as appropriate to conform to
the formula being prepared.

(8) Quality Control.

(A) The pharmacy shall follow established quality
control procedures to monitor the output of compounded drug
products for uniformity and consistency such as capsule weight
variations, adequacy of mixing, clarity, or pH of solutions. When
developing these procedures, pharmacy personnel shall consider the
provisions of Chapter 795, concerning Pharmacy Compounding,
Chapter 1075, concerning Good Compounding Practices, and Chapter
1160, concerning Pharmaceutical Calculations in Prescription Com-
pounding contained in the current USP/NF. Such procedures shall be
documented in the non-sterile compounding record.

(B) The pharmacy shall conduct and document end
product evaluations appropriate for the preparation in accordance with
written SOPs. End product evaluations for non-batch compounded
pharmaceuticals may be performed on random samples. All batch
compounded pharmaceuticals shall have end product evaluations.

(e) Records.

(1) Maintenance of records. Every record required by this
section shall be kept by the pharmacy for at least two years.

(2) Compounding records.

(A) Compounding records for all compounded pharma-
ceuticals shall be maintained by the pharmacy electronically or man-
ually as part of the prescription drug or medication order, formula
record, formula book, or compounding log and shall include:

(i) the date of preparation;

(ii) a complete formula, including methodology and
necessary equipment which includes the brand name(s) of the raw ma-
terials, or if no brand name, the generic name(s) and name(s) of the
manufacturer(s) of the raw materials and the quantities of each;

(iii) signature or initials of the pharmacist or phar-
macy technician performing the compounding;
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(iv) signature or initials of the pharmacist responsi-
ble for supervising pharmacy technicians and other supportive person-
nel and conducting in-process and final checks of compounded phar-
maceuticals if pharmacy technicians perform the compounding func-
tion;

(v) the quantity in units of finished products or
grams of raw materials;

(vi) the package size and the number of units pre-
pared;

(vii) the criteria used to determine the beyond-use
date;

(viii) documentation of performance of quality con-
trol procedures. Documentation of the performance of quality control
procedures is not required if the compounding process is done pursuant
to a patient specific order and involves the mixing of two or more com-
mercially available oral liquids or commercially available preparations
when the final product is intended for external use; and

(B) Compounding records when batch compounding or
compounding in anticipation of future prescription drug or medication
orders.

(i) Master work sheet. A master work sheet shall
be developed and approved by a pharmacist for each batch of phar-
maceuticals to be prepared. Once approved, a duplicate of the master
work sheet shall be used as the preparation work sheet from which
each batch is prepared and on which all documentation for that batch
occurs. The master work sheet shall contain at a minimum:

(I) the formula;

(II) the components;

(III) the compounding directions;

(IV) a sample label;

(V) evaluation and testing requirements;

(VI) specific equipment used during preparation;
and

(VII) storage requirements.

(ii) Preparation work sheet. The preparation work
sheet for each batch of pharmaceuticals shall document the following:

(I) identity of all solutions and ingredients and
their corresponding amounts, concentrations, or volumes;

(II) manufacturer lot number for each compo-
nent;

(III) component manufacturer or suitable identi-
fying number;

(IV) container specifications (e.g., syringe,
pump cassette);

(V) unique lot or control number assigned to
batch;

(VI) expiration date of batch-prepared products;

(VII) date of preparation;

(VIII) name, initials, or electronic signature of
the person(s) involved in the preparation;

(IX) name, initials, or electronic signature of the
responsible pharmacist;

(X) end-product evaluation and testing specifica-
tions, if applicable; and

(XI) comparison of actual yield to anticipated
yield, when appropriate.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,

2003.

TRD-200306095
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 305-8028

♦ ♦ ♦
22 TAC §291.26

The Texas State Board of Pharmacy proposes new §291.26,
concerning Pharmacies Compounding Sterile Pharmaceuticals.
The new section, if adopted, will outline operating standards
for pharmacies that compound sterile pharmaceuticals and will
implement the recommendations of the Board appointed Task
Force on Compounding.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the rule is in effect, there
will be no fiscal implications for state government as a result of
enforcing or administering the rule. There are no anticipated
fiscal implications for local government.

Ms. Dodson has determined that, for each year of the first five-
year period the rule will be in effect, the public benefit anticipated
as a result of enforcing the rule will be the establishing of stan-
dards for the compounding of sterile pharmaceuticals by phar-
macies. There is no fiscal impact anticipated for small or large
businesses or to other entities who are required to comply with
this section.

A public hearing to receive comments on the proposed new rule
will be held at 9:00 a.m. on Tuesday, November 18, 2003, at
the Health Professions Council Board Room, 333 Guadalupe
Street, Tower II, Room 2-225, Austin, Texas 78701. Persons
planning to present comments to the Board are asked to
provide a written copy of their comments prior to the hearing
or bring 20 copies to the hearing. Written comments on the
new rule may be submitted to Allison Benz, R.Ph., M.S.,
Director of Professional Services, 333 Guadalupe Street, Suite
3-600, Austin, Texas, 78701, FAX: (512) 305-8082, e-mail:
allison.benz@tsbp.state.tx.us. Comments must be received by
5 p.m., November 12, 2003.

The new rule is proposed under §551.002 and §554.051 of the
Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569, Texas
Occupations Code). The Board interprets §551.002 as autho-
rizing the agency to protect the public through the effective con-
trol and regulation of the practice of pharmacy. The Board in-
terprets §554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act. The
Board interprets §554.051(b) as authorizing the agency to make
a rule concerning the operation of a licensed pharmacy located
in this state applicable to a pharmacy licensed by the board that
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is located in another state, if the board determines the rule is
necessary to protect the health and welfare of the citizens of this
state.

The statutes affected by this rule: Chapters 551 - 566 and 568 -
569, Texas Occupations Code.

§291.26. Pharmacies Compounding Sterile Pharmaceuticals.

(a) Purpose. The purpose of this section is to provide stan-
dards for the compounding of sterile pharmaceuticals by all in Class
A (Community), Class B (Nuclear), Class C (Institutional) and Class E
(Non-resident) pharmacies. Pharmacies compounding sterile pharma-
ceuticals shall comply with all requirements for their specific license
classification and this section.

(b) Definitions. In addition to the definitions for specific li-
cense classifications, the following words and terms, when used in this
section, shall have the following meanings, unless the context clearly
indicates otherwise.

(1) ACPE--The American Council on Pharmaceutical Ed-
ucation.

(2) Airborne particulate cleanliness class--The level of
cleanliness specified by the maximum allowable number of particles
per cubic foot of air as specified in Federal Standard 209E, et
seq. or by the International Organization of Standardization (ISO)
Classification. For example:

(A) Class 100 (ISO Class 5) is an atmospheric environ-
ment which contains less than 100 particles 0.5 microns in diameter
per cubic foot of air;

(B) Class 10,000 (ISO Class 7) is an atmospheric en-
vironment which contains less than 10,000 particles 0.5 microns in
diameter per cubic foot of air; and

(C) Class 100,000 (ISO Class 8) is an atmospheric en-
vironment which contains less than 100,000 particles 0.5 microns in
diameter per cubic foot of air.

(3) Ancillary supplies--Supplies necessary for the admin-
istration of compounded sterile pharmaceuticals.

(4) Aseptic preparation--The technique involving proce-
dures designed to preclude contamination of drugs, packaging, equip-
ment, or supplies by microorganisms during processing.

(5) Automated compounding or counting device--An au-
tomated device that compounds, measures, counts, and or packages a
specified quantity of dosage units for a designated drug product.

(6) Batch preparation compounding--Compounding of
multiple sterile-product units, in a single discrete process, by the
same individual(s), carried out during one limited time period. Batch
preparation/compounding does not include the preparation of multiple
sterile-product units pursuant to patient specific medication orders.

(7) Beyond-use date--The date after which a compounded
preparation should not be used and is determined from the date the
preparation was compounded.

(8) Biological Safety Cabinet--Containment unit suitable
for the preparation of low to moderate risk agents where there is a need
for protection of the product, personnel, and environment, according
to National Sanitation Foundation (NSF) Standard 49.

(9) Clean room--A room in which the concentration of air-
borne particles is controlled and there are one or more clean zones ac-
cording to Federal Standard 209E, et seq.

(10) Clean zone--A defined space in which the concentra-
tion of airborne particles is controlled to meet a specified airborne
particulate cleanliness class.

(11) Component--Any ingredient intended for use in the
compounding of a drug product, including those that may not appear
in such product.

(12) Compounding--The preparation, mixing, assembling,
packaging, or labeling of a drug or device:

(A) as the result of a practitioner’s prescription drug or
medication order or initiative based on the practitioner-patient phar-
macist relationship in the course of professional practice;

(B) in anticipation of prescription drug or medication
orders based on routine, regularly observed prescribing patterns; or

(C) for the purpose of or as an incident to research,
teaching, or chemical analysis and not for sale or dispensing.

(13) Controlled area--A controlled area is the area desig-
nated for preparing sterile pharmaceuticals.

(14) Critical site--Any opening providing a direct pathway
between a sterile product and the environment or any surface coming
in direct contact with the product and the environment.

(15) Cytotoxic--A pharmaceutical that has the capability
of killing living cells.

(16) Device--An instrument, apparatus, implement,
machine, contrivance, implant, in vitro reagent, or other similar or
related article, including any component part or accessory, that is
required under federal or state law to be ordered or prescribed by a
practitioner.

(17) Process validation--Documented evidence providing
a high degree of assurance that a specific process will consistently
produce a product meeting its predetermined specifications and quality
attributes.

(18) SOPs--Standard operating procedures.

(19) Quality assurance--The set of activities used to assure
that the process used in the preparation of sterile drug products lead to
products that meet predetermined standards of quality.

(20) Quality control--The set of testing activities used to
determine that the ingredients, components (e.g., containers), and fi-
nal sterile pharmaceuticals prepared meet predetermined requirements
with respect to identity, purity, non-pyrogenicity, and sterility.

(21) Sterile pharmaceutical--A dosage form free from liv-
ing micro-organisms.

(22) USP/NF--The United States Pharmacopeia/National
Formulary.

(c) Personnel.

(1) Pharmacist-in-charge.

(A) General. The pharmacy shall have a pharmacist-
in-charge in compliance with the specific license classification of the
pharmacy.

(B) Responsibilities. In addition to the responsibilities
for the specific class of pharmacy, the pharmacist-in-charge shall have
the responsibility for, at a minimum, the following concerning sterile
compounding:
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(i) developing a system to assure that all pharmacy
personnel responsible for compounding and/or supervising the com-
pounding of sterile pharmaceuticals within the pharmacy receive ap-
propriate education and training and competency evaluation;

(ii) determining that all pharmacists involved in
compounding sterile pharmaceuticals obtain continuing education
appropriate for the type of compounding done by the pharmacist;

(iii) supervising a system to assure appropriate pro-
curement of drugs and devices and storage of all pharmaceutical mate-
rials including pharmaceuticals, components used in the compounding
of pharmaceuticals, and drug delivery devices;

(iv) assuring that the equipment used in compound-
ing is properly maintained;

(v) developing a system for the disposal and distri-
bution of drugs from the pharmacy;

(vi) developing a system for bulk compounding or
batch preparation of drugs;

(vii) developing a system for the compounding,
sterility assurance, quality assurance and quality control of sterile
pharmaceuticals; and

(viii) assuring that the pharmacy has a system to dis-
pose of cytotoxic and/or biohazardous waste in a manner so as not to
endanger the public health.

(2) Pharmacists. Special requirements for sterile com-
pounding.

(A) All pharmacists engaged in compounding shall:

(i) possess the education, training, and proficiency
necessary to properly and safely perform compounding duties under-
taken or supervised; and

(ii) obtain continuing education appropriate for the
type of compounding done by the pharmacist.

(B) A pharmacist shall inspect and approve all compo-
nents, drug product containers, closures, labeling, and any other mate-
rials involved in the compounding process.

(C) A pharmacist shall review all compounding records
for accuracy and conduct in-process and final checks to assure that
errors have not occurred in the compounding process.

(D) A pharmacist is responsible for the proper mainte-
nance, cleanliness, and use of all equipment used in the compounding
process.

(E) A pharmacist shall be accessible at all times to re-
spond to patients’ and other health professionals’ questions and needs.
Such access may be through a telephone which is answered 24 hours
a day.

(3) Pharmacy technicians. Pharmacy technicians may
compound sterile pharmaceuticals provided the pharmacy technicians:

(A) are either certified pharmacy technicians or techni-
cian trainees;

(B) have completed the education and training speci-
fied in paragraph (4) of this subsection; and

(C) are supervised by a pharmacist who has completed
the training specified in paragraph (4) of this subsection, conducts
in-process and final checks, and affixes his or her initials to the ap-
propriate quality control records.

(4) Special education, training, and evaluation require-
ments for pharmacy personnel compounding or responsible for
the direct supervision of pharmacy personnel compounding sterile
pharmaceuticals.

(A) General.

(i) All pharmacy personnel preparing sterile phar-
maceuticals shall receive didactic and experiential training and compe-
tency evaluation through demonstration, testing (written or practical)
as outlined by the pharmacist-in-charge and described in the policy and
procedure or training manual. Such training shall include instruction
and experience in the following areas:

(I) aseptic technique;

(II) critical area contamination factors;

(III) environmental monitoring;

(IV) facilities;

(V) equipment and supplies;

(VI) sterile pharmaceutical calculations and ter-
minology;

(VII) sterile pharmaceutical compounding docu-
mentation;

(VIII) quality assurance procedures;

(IX) aseptic preparation procedures including
proper gowning and gloving technique;

(X) handling of cytotoxic and hazardous drugs,
if applicable; and

(XI) general conduct in the controlled area.

(ii) The aseptic technique of each person com-
pounding or responsible for the direct supervision of personnel
compounding sterile pharmaceuticals shall be observed and evaluated
as satisfactory through written or practical tests and process validation
and such evaluation documented.

(iii) Although process validation may be incorpo-
rated into the experiential portion of a training program, process vali-
dation must be conducted at each pharmacy where an individual com-
pounds sterile pharmaceuticals. No product intended for patient use
shall be compounded by an individual until the on-site process valida-
tion test indicates that the individual can competently perform aseptic
procedures, except that a pharmacist may temporarily compound ster-
ile pharmaceuticals and supervise pharmacy technicians compounding
sterile pharmaceuticals without process validation provided the phar-
macist:

(I) has completed a recognized course in an ac-
credited college of pharmacy or a course sponsored by an American
Council on Pharmaceutical Education approved provider which pro-
vides 20 hours of instruction and experience in the areas listed in this
subparagraph; and

(II) completes the on-site process validation
within seven days of commencing work at the pharmacy.

(iv) Process validation procedures for assessing the
preparation of specific types of sterile pharmaceuticals shall be repre-
sentative of all types of manipulations, products, and batch sizes that
personnel preparing that type of pharmaceutical are likely to encounter.

(v) The pharmacist-in-charge shall assure continu-
ing competency of pharmacy personnel through in-service education,
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training, and process validation to supplement initial training. Person-
nel competency shall be evaluated:

(I) during orientation and training prior to the
regular performance of those tasks;

(II) whenever the quality assurance program
yields an unacceptable result;

(III) whenever unacceptable techniques are ob-
served; and

(IV) at least on an annual basis.

(B) Pharmacists.

(i) All pharmacists who compound sterile pharma-
ceuticals or supervise pharmacy technicians compounding sterile phar-
maceuticals shall:

(I) initially and every seven years thereafter,
complete through a single course, a minimum of 20 hours of instruc-
tion and experience in the areas listed in subparagraph (A) of this
paragraph. Such training shall be completed at least every seven years
and may be obtained through:

(-a-) completion of a structured on-the-job
didactic and experiential training program at this pharmacy which
provides 20 hours of instruction and experience in the areas listed in
paragraph (1) of this subsection. Such training may not be transferred
to another pharmacy unless the pharmacies are under common
ownership and control and use a common training program; or

(-b-) completion of a recognized course in an
accredited college of pharmacy or a course sponsored by an Amer-
ican Council on Pharmaceutical Education approved provider which
provides 20 hours of instruction and experience in the areas listed in
subparagraph (A) of this paragraph; and

(II) possess knowledge about:
(-a-) aseptic processing;
(-b-) quality control and quality assurance as

related to environmental, component, and end-product testing;
(-c-) chemical, pharmaceutical, and clinical

properties of drugs;
(-d-) container, equipment, and closure sys-

tem selection; and
(-e-) sterilization techniques.

(ii) The required experiential portion of the train-
ing programs specified in this subparagraph must be supervised by an
individual who has already completed training as specified in subpara-
graph (B) or (C) of this paragraph.

(C) Pharmacy technicians. In addition to qualifications
for specific license classifications all pharmacy technicians who com-
pound sterile pharmaceuticals shall:

(i) have a high school or equivalent education;

(ii) have initial training obtained either through
completion of:

(I) a single course, a minimum of 40 hours of
instruction and experience in the areas listed in subparagraph (A) of
this paragraph. Such training may be obtained through:

(-a-) completion of a structured on-the-job
didactic and experiential training program at this pharmacy which
provides 40 hours of instruction and experience in the areas listed
in subparagraph (A) of this paragraph. Such training may not be
transferred to another pharmacy unless the pharmacies are under
common ownership and control and use a common training program;
or

(-b-) completion of a course sponsored by an
ACPE approved provider which provides 40 hours of instruction and
experience in the areas listed in subparagraph (A) of this paragraph; or

(II) a training program which is accredited by the
American Society of Health-System Pharmacists (formerly the Amer-
ican Society of Hospital Pharmacists). Individuals enrolled in training
programs accredited by the American Society of Health-System Phar-
macists may compound sterile pharmaceuticals in a licensed pharmacy
provided:

(-a-) the compounding occurs only during
times the individual is assigned to a pharmacy as a part of the
experiential component of the American Society of Health-System
Pharmacists training program;

(-b-) the individual is under the direct super-
vision of and responsible to a pharmacist who has completed training
as specified in subparagraph (B) of this paragraph; and

(-c-) the supervising pharmacist conducts
in-process and final checks; and

(iii) repeat the training specified in clause (ii) of this
subparagraph at least every seven years.

(iv) acquire the required experiential portion of the
training programs specified in this subparagraph under the supervision
of an individual who has already completed training as specified in
subparagraph (B) or (C) of this paragraph.

(D) Documentation of Training. A written record of
initial and in-service training and the results of written or practical
testing and process validation of pharmacy personnel shall be main-
tained and contain the following information:

(i) name of the person receiving the training or com-
pleting the testing or process validation;

(ii) date(s) of the training, testing, or process vali-
dation;

(iii) general description of the topics covered in the
training or testing or of the process validated;

(iv) name of the person supervising the training,
testing, or process validation; and

(v) signature (first initial and last name or full sig-
nature) of the person receiving the training or completing the testing
or process validation and the pharmacist-in-charge or other pharmacist
employed by the pharmacy and designated by the pharmacist-in-charge
as responsible for training, testing, or process validation of personnel.

(d) Operational Standards.

(1) General Requirements.

(A) Sterile drug products may be compounded in li-
censed pharmacies:

(i) upon presentation of a practitioner’s prescription
drug or medication order, or an initiative based on a valid pharma-
cist/patient/prescriber relationship; or

(ii) in anticipation of future prescription drug or
medication orders based on routine, regularly observed prescribing
patterns.

(B) Sterile compounding in anticipation of future pre-
scription drug or medication orders must be based upon a history of re-
ceiving valid prescriptions issued within an established pharmacist/pa-
tient/prescriber relationship, provided that in the pharmacist’s profes-
sional judgment the quantity prepared is stable for the anticipated shelf
time.
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(i) The pharmacist’s professional judgment shall be
based on the criteria used to determine a beyond-use date outlined in
paragraph (5)(C) of this subsection.

(ii) Documentation of the criteria used to determine
the stability for the anticipated shelf time must be maintained with the
sterile compounding record.

(iii) Any product compounded in anticipation of fu-
ture prescription drug or medication orders shall be labeled. Such label
shall contain:

(I) name and strength of the compounded medi-
cation or list of the active ingredients and strengths;

(II) facility’s lot number;

(III) beyond-use date as determined by the phar-
macist using appropriate documented criteria as outlined in clause (i)
of this subparagraph;

(IV) quantity or amount in the container;

(V) appropriate ancillary instructions, such as
storage instructions or cautionary statements, including cytotoxic
warning labels where appropriate; and

(VI) device-specific instructions, where appro-
priate.

(C) Commercially available products may be com-
pounded for dispensing or administration to individual patients or for
distribution to practitioners provided the following conditions are met:

(i) the commercial product is not reasonably avail-
able from normal distribution channels in a timely manner to meet
patient’s needs; and

(ii) the prescribing practitioner has requested that
the drug be compounded.

(D) Pharmaceuticals must be compounded for the
exclusive use of the pharmacy where the products are compounded
except that a pharmacy may enter into an agreement to compound
and dispense prescription/medication orders for another pharmacy
provided the pharmacy complies with the provisions of §291.37 of
this title (relating to Centralized Prescription Dispensing). Com-
pounded pharmaceuticals may not be distributed for resale, including
distribution to pharmacies under common ownership or control.
This restriction does not apply to distributions of compounded
pharmaceuticals to a practitioner under the following conditions.

(i) The practitioner requests the compounded phar-
maceutical for administration, but not dispensing, to the practitioner’s
patients.

(ii) The quantity of all compounded pharmaceuti-
cals distributed to all practitioners during the previous 12 months pur-
suant to this exception does not exceed 5% of all prescriptions com-
pounded and dispensed during the previous 12 months. For the pur-
pose of this exception, distributions to practitioners shall not be in-
cluded in the 5% if the pharmacy receives and documents within 30
days of distribution, the name of the patient to whom the compounded
pharmaceutical was administered.

(iii) Products compounded for physician adminis-
tration to patients shall be labeled. Such label shall contain:

(I) the statement: "For Office Use Only";

(II) name and strength of the compounded med-
ication or list of the active ingredients and strengths;

(III) facility’s control number;

(IV) beyond-use date as determined by the phar-
macist using appropriate documented criteria as outlined in paragraph
(5)(C) of this subsection; and

(V) quantity or amount in the container.

(E) Compounding pharmacies/pharmacists may adver-
tise and promote the fact that they provide sterile prescription com-
pounding services, which may include specific drug products.

(2) Risk levels for compounded sterile pharmaceuticals.

(A) Low-risk level compounded sterile pharmaceuti-
cals.

(i) Low-risk level compounded sterile pharmaceuti-
cals are those compounded under all of the following conditions.

(I) Compounding with aseptic manipulations en-
tirely within a Class 100 (ISO Class 5) or better air quality using only
sterile ingredients, products, components, and devices.

(II) Compounding involves only transfer, mea-
suring, and mixing manipulations with closed or sealed packaging sys-
tems that are performed promptly and attentively.

(III) Manipulations are limited to aseptically
opening ampuls, penetrating sterile stoppers on vials with sterile nee-
dles and syringes, and transferring sterile liquids in sterile syringes to
sterile administration devices and packages of other sterile products.

(ii) Examples of low-risk compounding include the
following.

(I) Single transfers of sterile dosage forms from
ampuls, bottles, bags, and vials using sterile syringes with sterile nee-
dles, other administration devices, and other sterile containers. The
contents of ampuls require sterile filtration to remove glass particles.

(II) Manually measuring and mixing no more
than three manufactured products to compound drug admixtures and
nutritional solutions.

(B) Medium-risk level compounded sterile pharmaceu-
ticals.

(i) Medium-risk level compounded sterile pharma-
ceuticals are those compounded aseptically under low-risk conditions
and one or more of the of the following conditions exists.

(I) Multiple individual or small doses of sterile
products are combined or pooled to prepare a compounded sterile phar-
maceutical that will be administered either to multiple patients or to
one patient on multiple occasions.

(II) The compounding process includes complex
aseptic manipulations other than the single-volume transfer.

(III) The compounding process requires unusu-
ally long duration, such as that required to complete the dissolution or
homogenous mixing.

(IV) The sterile compounded pharmaceutical’s
do not contain broad-spectrum bacteriostatic substances, and they are
administered over several days.

(ii) Examples of medium-risk compounding include
the following.

(I) Compounding of total parenteral nutrition
fluids using a manual or automated device during which there are
multiple injections, detachments, and attachments of nutrient source
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products to the device or machine to deliver all nutritional components
to a final sterile container.

(II) Filling of reservoirs of injection and infusion
devices with multiple sterile drug products, and evacuations of air from
those reservoirs before the filled device is dispensed.

(III) Filling of reservoirs of injection and infu-
sion devices with volumes of sterile drug solutions that will be admin-
istered over several days at ambient temperatures between 15 and 30
degrees Celsius (59 and 86 degrees Fahrenheit).

(IV) Transfer of volumes from multiple ampuls
or vials into a single, final sterile container or product.

(C) High-risk level compounded sterile pharmaceuti-
cals.

(i) High-risk level compounded sterile pharmaceu-
ticals are those compounded under any of the following conditions.

(I) Nonsterile ingredients, including manufac-
tured products are incorporated, or a nonsterile device is employed
before terminal sterilization.

(II) Sterile ingredients, components, devices,
and mixtures are exposed to air quality inferior to Class 100 (ISO
Class 5). This includes storage in environments inferior to Class 100
(ISO Class 5) of opened or partially used packages of manufactured
sterile products that lack antimicrobial preservatives.

(III) Nonsterile preparations are exposed no
more than 6 hours before being sterilized.

(IV) It is assumed, and not verified by examina-
tion of labeling and documentation from suppliers or by direct de-
termination, that the chemical purity and content strength of ingredi-
ents meet their original or compendial specifications in unopened or
in opened packages of bulk ingredients.

(ii) Examples of high-risk compounding include the
following.

(I) Dissolving nonsterile bulk drug and nutrient
powders to make solutions, which will be terminally sterilized.

(II) Sterile ingredients, components, devices,
and mixtures are exposed to air quality inferior to Class 100 (ISO
Class 5). This includes storage in environments inferior to Class 100
(ISO Class 5) of opened or partially used packages of manufactured
sterile products that lack antimicrobial preservatives.

(III) Measuring and mixing sterile ingredients in
nonsterile devices before sterilization is performed.

(IV) Assuming, without appropriate evidence or
direct determination, that packages of bulk ingredients contain at least
95% by weight of their active chemical moiety and have not been
contaminated or adulterated between uses.

(3) Environment.

(A) Special requirements for the compounding of ster-
ile pharmaceuticals. When the pharmacy compounds sterile pharma-
ceuticals, the following is applicable.

(i) Controlled area. The pharmacy shall have a des-
ignated controlled area for the compounding of sterile pharmaceuticals
that is functionally separate from areas for the preparation of non-ster-
ile pharmaceuticals and is constructed to minimize the opportunities
for particulate and microbial contamination. This controlled area for
the preparation of sterile pharmaceuticals shall:

(I) have a controlled environment that is aseptic
or contains an aseptic environmental control device(s). If the aseptic
environmental control device is located within the controlled area, the
controlled area must extend a minimum of six feet from the device and
clearly marked to identify the separation between the controlled and
non-controlled area;

(II) be clean, well lighted, and of sufficient size
to support sterile compounding activities;

(III) be used only for the compounding of sterile
pharmaceuticals;

(IV) be designed to avoid outside traffic and air
flow;

(V) be designed such that hand sanitizing and
gowning occurs outside the controlled area but is accessible without
use of the hands of the compounding personnel;

(VI) have non-porous and washable floors or
floor covering to enable regular disinfection;

(VII) be ventilated in a manner not interfering
with aseptic environmental control conditions;

(VIII) have hard cleanable walls and ceilings
(acoustical ceiling tiles that are coated with an acrylic paint are
acceptable);

(IX) have drugs and supplies stored on shelving
areas above the floor to permit adequate floor cleaning; and

(X) contain only the appropriate compounding
supplies and not be used for bulk storage for supplies and materials.

(ii) Aseptic environment control device(s). The
pharmacy shall prepare sterile pharmaceuticals in an appropriate
aseptic environmental control device(s) or area, such as a laminar air
flow hood, biological safety cabinet, clean room which is capable
of maintaining at least Class 100 (ISO Class 5) conditions during
normal activity, or other aseptic environmental control devices that
produce Class 100 (ISO Class 5) environmental conditions or better.
The aseptic environmental control device(s) shall:

(I) be certified by an independent contractor ac-
cording to Federal Standard 209E, et seq, for operational efficiency at
least every six months or when it is relocated; and

(II) have pre-filters inspected periodically
and replaced as needed, in accordance with written policies and
procedures, and the inspection and/or replacement date documented.

(iii) Automated compounding or counting device. If
automated compounding or counting devices are used, the pharmacy
shall have a method to calibrate and verify the accuracy of automated
compounding or counting devices used in aseptic processing and doc-
ument the calibration and verification on a routine basis.

(iv) Cytotoxic drugs. In addition to the require-
ments specified in clause (ii) of this subparagraph, if the product is
also cytotoxic, the following is applicable.

(I) General.
(-a-) All personnel involved in the com-

pounding of cytotoxic products shall wear appropriate protective
apparel, such as masks, gloves, and gowns or coveralls with tight
cuffs.

(-b-) Appropriate safety and containment
techniques for compounding cytotoxic drugs shall be used in
conjunction with aseptic techniques required for preparing sterile
pharmaceuticals.
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(-c-) Disposal of cytotoxic waste shall com-
ply with all applicable local, state, and federal requirements.

(-d-) Prepared doses of cytotoxic drugs must
be dispensed, labeled with proper precautions inside and outside, and
distributed in a manner to minimize patient contact with cytotoxic
agents.

(II) Aseptic environment control device(s).
(-a-) Cytotoxic drugs must be prepared in a

vertical flow biological safety cabinet, or other aseptic environmental
control devices that produce Class 100 (ISO Class 5) environmental
conditions or better and provide protection from cytotoxic products to
personnel.

(-b-) If the aseptic environment control de-
vice is also used to prepare non-cytotoxic sterile pharmaceuticals, the
device must be thoroughly cleaned prior to its use to prepare non-cy-
totoxic sterile pharmaceuticals.

(B) Security requirements. The pharmacy may autho-
rize personnel to gain access to that area of the pharmacy containing
dispensed sterile pharmaceuticals, in the absence of the pharmacist, for
the purpose of retrieving dispensed prescriptions to deliver to patients.
If the pharmacy allows such after-hours access, the area containing
the dispensed sterile pharmaceuticals shall be an enclosed and lock-
able area separate from the area containing undispensed prescription
drugs. A list of the authorized personnel having such access shall be
in the pharmacy’s policy and procedure manual.

(4) Equipment and supplies. Pharmacies compounding
sterile pharmaceuticals shall have the following equipment and
supplies:

(A) a system or device (i.e., thermometer) to monitor
the temperature daily to ensure that proper storage requirements are
met if sterile pharmaceuticals are stored in the refrigerator;

(B) a Class A prescription balance, or analytical bal-
ance and weights. Such balance shall be properly maintained and in-
spected at least every three years by the Texas State Board of Phar-
macy;

(C) have equipment and utensils necessary for the
proper compounding of prescription drug or medication orders. Such
equipment and utensils used in the compounding process shall be:

(i) of appropriate design, appropriate capacity, and
be operated within designed operational limits;

(ii) of suitable composition so that surfaces that con-
tact components, in-process material, or drug products shall not be re-
active, additive, or absorptive so as to alter the safety, identity, strength,
quality, or purity of the drug product beyond acceptable standards;

(iii) cleaned and sanitized immediately prior to each
use; and

(iv) routinely inspected, calibrated (if necessary), or
checked to ensure proper performance;

(D) appropriate disposal containers for used needles,
syringes, etc., and if applicable, cytotoxic waste from the preparation
of chemotherapeutic agents, and/or biohazardous waste;

(E) temperature controlled delivery containers;

(F) infusion devices, if applicable; and

(G) all necessary supplies, including:

(i) disposable needles, syringes, and other aseptic
mixing;

(ii) disinfectant cleaning solutions;

(iii) hand washing agents with bactericidal action;

(iv) disposable, lint free towels or wipes;

(v) appropriate filters and filtration equipment;

(vi) cytotoxic spill kits, if applicable; and

(vii) masks, caps, coveralls or gowns with tight
cuffs, shoe covers, and gloves, as applicable.

(5) Labeling. In addition to the labeling requirements for
the pharmacy’s specific license classification, the label dispensed or
distributed pursuant to a prescription drug or medication order shall
contain the following.

(A) The brand name, official name, or the principle ac-
tive ingredients of the compounded pharmaceutical.

(B) A statement that the preparation has been com-
pounded by the pharmacy.

(C) A beyond-use date after which the compounded
pharmaceutical should not be used. In the absence of stability test-
ing the beyond-use date shall be limited by the risk level of the com-
pounded pharmaceutical and the storage temperature as follows as long
as the chemical stability of the drug permits.

(i) Low-risk level compounded sterile pharmaceuti-
cals.

(I) 48 hours if stored at room temperature.

(II) 14 days if stored in cold temperatures (2 - 8
degrees Celsius (36 - 46 degrees Fahrenheit)).

(III) 45 days if stored frozen (minus 20 degrees
Celsius (minus 4 degrees Fahrenheit) or colder)

(ii) Medium-risk level compounded sterile pharma-
ceuticals.

(I) 30 hours if stored at room temperature.

(II) 7 days if stored in cold temperatures (2 - 8
degrees Celsius (36 - 46 degrees Fahrenheit)).

(III) 45 days if stored frozen ((minus 20 degrees
Celsius (minus 4 degrees Fahrenheit) or colder)

(iii) High-risk level compounded sterile pharmaceu-
ticals.

(I) 24 hours if stored at room temperature.

(II) 3 days if stored in cold temperatures (2 - 8
degrees Celsius (36 - 46 degrees Fahrenheit)).

(III) 45 days if stored frozen ((minus 20 degrees
Celsius (minus 4 degrees Fahrenheit) or colder)

(D) If the sterile pharmaceutical is compounded in a
batch, the following should also be included on the label.

(i) unique lot number assigned to the batch;

(ii) quantity;

(iii) appropriate ancillary instructions, such as stor-
age instructions or cautionary statements, including cytotoxic warning
labels where appropriate; and

(iv) device-specific instructions, where appropriate.

(6) Written drug information. Written information about
the compounded drug or its major active ingredient(s) shall be given
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to the patient at the time of dispensing. A statement which indicates
that the product was compounded by the pharmacy must be included
in this written information. If there is no written information avail-
able, the patient should be advised in writing that the drug has been
compounded and how to contact a pharmacist, and if appropriate the
prescriber, concerning the drug.

(7) Pharmaceutical Care Services. In addition to the phar-
maceutical care requirements for the pharmacy’s specific license clas-
sification, the following requirements must be met.

(A) Sterile pharmaceuticals compounded pursuant to
prescription drug orders (outpatients and long-term care facility pa-
tients).

(i) Primary provider. There shall be a designated
physician primarily responsible for the patient’s medical care. There
shall be a clear understanding between the physician, the patient, and
the pharmacy of the responsibilities of each in the areas of the delivery
of care, and the monitoring of the patient. This shall be documented
in the patient medication record (PMR).

(ii) Patient training. The pharmacist-in-charge shall
develop policies that assure that the patient and/or patient’s caregiver
receives information regarding drugs and their safe and appropriate
use, including instruction regarding:

(I) appropriate disposition of hazardous solu-
tions and ancillary supplies;

(II) proper disposition of controlled substances
in the home;

(III) self-administration of drugs, where appro-
priate;

(IV) emergency procedures, including how
to contact an appropriate individual in the event of problems or
emergencies related to drug therapy; and

(V) if the patient or patient’s caregiver prepares
sterile preparations in the home, the following additional information
shall be provided:

(-a-) safeguards against microbial contam-
ination, including aseptic techniques for compounding intravenous
admixtures and aseptic techniques for injecting additives to premixed
intravenous solutions;

(-b-) appropriate storage methods, including
storage durations for sterile pharmaceuticals and expirations of self-
mixed solutions;

(-c-) handling and disposition of premixed
and self-mixed intravenous admixtures; and

(-d-) proper disposition of intravenous
admixture compounding supplies such as syringes, vials, ampules,
and intravenous solution containers.

(iii) Pharmacist-patient relationship. It is impera-
tive that a pharmacist-patient relationship be established and main-
tained throughout the patient’s course of therapy. This shall be docu-
mented in the patient’s medication record (PMR).

(iv) Patient monitoring. The pharmacist-in-charge
shall develop policies to ensure that:

(I) the patient’s response to drug therapy is mon-
itored and conveyed to the appropriate health care provider; and

(II) the first dose of any new drug therapy is ad-
ministered in the presence of an individual qualified to monitor for and
respond to adverse drug reactions.

(B) Sterile pharmaceutical compounded pursuant to
medication orders (inpatients).

(i) Education. The pharmacist-in-charge in cooper-
ation with appropriate multi-disciplinary staff of the facility shall de-
velop policies that assure that:

(I) the patient and/or patient’s caregiver receives
information regarding drugs and their safe and appropriate use; and

(II) health care providers are provided with pa-
tient specific drug information.

(ii) Patient monitoring. The pharmacist-in-charge
in cooperation with appropriate multi-disciplinary staff of the facility
shall develop policies to ensure that the patient’s response to drug ther-
apy is monitored and conveyed to the appropriate health care provider.

(8) Drugs, components, and materials used in sterile com-
pounding.

(A) Drugs used in sterile compounding shall preferably
be a USP/NF grade substances manufactured in an FDA-registered
facility.

(B) If USP/NF grade substances are not available shall
be of a chemical grade in one of the following categories:

(i) Chemically Pure (CP);

(ii) Analytical Reagent (AR); or

(iii) American Chemical Society (ACS); or

(iv) Food Chemical Codex; or

(C) If a drug, component or material is not purchased
from a FDA-registered facility, the pharmacist shall establish purity
and stability by obtaining a Certificate of Analysis from the supplier.

(D) All components shall:

(i) preferably be manufactured in an FDA-registered
facility; or

(ii) in the professional judgment of the pharmacist,
be of high quality and obtained from acceptable and reliable alternative
sources; and

(iii) stored in properly labeled containers in a clean,
dry area, under proper temperatures.

(E) Drug product containers and closures shall not
be reactive, additive, or absorptive so as to alter the safety, identity,
strength, quality, or purity of the compounded drug product beyond
the desired result.

(F) Components, drug product containers, and closures
shall be rotated so that the oldest stock is used first.

(G) Container closure systems shall provide adequate
protection against foreseeable external factors in storage and use that
can cause deterioration or contamination of the compounded drug
product.

(H) A pharmacy may not compound a drug product
which appears on an official federal Food and Drug Administration
list of drug products withdrawn or removed from the market because
they are found to be unsafe or not effective.

(9) Compounding process.

(A) All significant procedures performed in the com-
pounding area shall be covered by written SOPs designed to ensure
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accountability, accuracy, quality, safety, and uniformity in the com-
pounding process. At a minimum, SOPs shall be developed for:

(i) the facility;

(ii) equipment;

(iii) personnel;

(iv) actual compounding;

(v) product evaluation;

(vi) packaging; and

(vii) storage of compounded pharmaceuticals.

(B) Any compounded pharmaceutical with an official
monograph in the USP/NF shall be compounded, labeled, and pack-
aged in conformity with the USP/NF monograph for the drug.

(C) Any person with an apparent illness or open lesion
that may adversely affect the safety or quality of a drug product being
compounded shall be excluded from direct contact with components,
drug product containers, closures, any materials involved in the com-
pounding process, and drug products until the condition is corrected.

(D) Personnel engaged in the compounding of drug
products shall wear clean clothing appropriate to the operation being
performed. Protective apparel, such as coats/jackets, aprons, hair nets,
gowns, hand or arm coverings, or masks shall be worn as necessary
to protect personnel from chemical exposure and drug products from
contamination.

(E) At each step of the compounding process, the phar-
macist shall assure that components used in compounding are accu-
rately weighed, measured, or subdivided as appropriate to conform to
the formula being prepared.

(10) Quality control.

(A) Quality control procedures. The pharmacy shall
follow established quality control procedures to monitor the quality
of compounded drug products for conformity with the quality indica-
tors established for the product. When developing these procedures,
pharmacy personnel shall consider the provisions of Chapter 797, con-
cerning Pharmaceutical Compounding--Sterile Preparations, Chapter
1075, concerning Good Compounding Practices, and Chapter 1160,
concerning Pharmaceutical Calculations in Prescription Compound-
ing contained in the current USP/NF. Such procedures shall be docu-
mented in the sterile compounding record.

(B) End product evaluations.

(i) The pharmacy shall conduct and document end
product evaluations appropriate for the preparation in accordance with
written SOPs. End product evaluations for non-batch compounded
pharmaceuticals may be performed on random samples. All batch
compounded pharmaceuticals shall have end product evaluations.

(ii) High-risk level compounded sterile pharmaceu-
tical for administration by injection into the vascular and central ner-
vous systems that are prepared in groups of more than 25 identical
individual single-dose packages (such as ampuls, bags, syringes, and
vials), or in multiple dose vials for administration to multiple patients,
or are exposed longer than 12 hours at 2 - 8 degrees Celsius (36 - 46
degrees Fahrenheit) and longer than six hours at warmer than 8 de-
grees Celsius (46 degrees Fahrenheit) before they are sterilized shall
be tested to ensure they are sterile and do not contain excessive bacte-
rial endotoxins and if a suspension, is not contaminated by fungus.

(e) Records.

(1) Maintenance of records. Every record required by this
section shall be kept by the pharmacy for at least two years.

(2) Compounding records when compounding pursuant to
patient specific prescription drug or medication orders. Compounding
records for all compounded pharmaceuticals shall be maintained by the
pharmacy electronically or manually as part of the prescription drug
or medication order, formula record, formula book, or compounding
log and shall include:

(A) the date of preparation;

(B) a complete formula, including methodology and
necessary equipment which includes the brand name(s) of the raw
materials, or if no brand name, the generic name(s) and name(s) of
the manufacturer(s) of the raw materials and the quantities of each;

(C) signature or initials of the pharmacist or pharmacy
technician performing the compounding;

(D) signature or initials of the pharmacist responsible
for supervising pharmacy technicians and other supportive personnel
and conducting in-process and finals checks of compounded pharma-
ceuticals if pharmacy technicians perform the compounding function;

(E) the quantity in units of finished products or grams
of raw materials;

(F) the package size and the number of units prepared;

(G) the criteria used to determine the beyond-use date;
and

(H) documentation of performance of quality control
procedures.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,

2003.

TRD-200306096
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 305-8028

♦ ♦ ♦
22 TAC §291.29

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas State Board of Pharmacy or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas State Board of Pharmacy proposes the repeal of
§291.29, concerning Exemption from Pharmacy Technician
Certification Requirements. The repeal, if adopted, will elim-
inate a section of the rules that is no longer necessary since
the provisions of this section are incorporated into new §297.7
which is proposed in this issue of the Texas Register.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the repeal is in effect,
there will be no fiscal implications for state government as a
result of enforcing or administering the repeal. There are no
anticipated fiscal implications for local government.
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Ms. Dodson has determined that, for each year of the first five-
year period the repeal will be in effect, the public benefit antici-
pated as a result of enforcing the repeal will be the elimination
of duplicate rules. There is no fiscal impact anticipated for small
or large businesses or other entities required to comply with the
repeal.

A public hearing to receive comments on the proposed repeal
will be held at 9:00 a.m. on Tuesday, November 18, 2003, at
the Health Professions Council Board Room, 333 Guadalupe
Street, Tower II, Room 2-225, Austin, Texas 78701. Persons
planning to present comments to the Board are asked to pro-
vide a written copy of their comments prior to the hearing or
bring 20 copies to the hearing. Written comments on the pro-
posed repeal may be submitted to Allison Benz, R.Ph., M.S.,
Director of Professional Services, 333 Guadalupe Street, Suite
3-600, Austin, Texas, 78701, FAX: (512) 305-8082, e-mail: al-
lison.benz@tsbp.state.tx.us. Comments must be received by 5
p.m., November 12, 2003.

The repeal is proposed under §554.051 of Texas Pharmacy Act,
Chapter 551 - 566, Occupations Code. The Board interprets
§554.051 as authorizing the agency to adopt rules for the proper
administration and enforcement of the Act.

The statutes affected by the repeal: Chapters 551 - 566 and 568
- 569, Texas Occupations Code.

§291.29. Exemption from Pharmacy Technician Certification
Requirements.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,

2003.

TRD-200306098
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 305-8028

♦ ♦ ♦
SUBCHAPTER B. COMMUNITY PHARMACY
(CLASS A)
22 TAC §§291.31 - 291.34

The Texas State Board of Pharmacy proposes amendments to
§291.31, concerning Definitions, §291.32, concerning Person-
nel, §291.33, concerning Operational Standards, and §291.34,
concerning Records in a Class A (Community) Pharmacy. The
amendments to §§291.31 - 291.33, if adopted, will remove the
current provisions relating to compounding of non-sterile and
sterile pharmaceuticals and reference new §291.25 and §291.26
which outline new provisions for the compounding of non-ster-
ile and sterile pharmaceuticals. The amendments to §291.34,
if adopted, will specify that only a pharmacist may verify the re-
ceipt of controlled substances by a pharmacy.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the amendments are in
effect, there will be no fiscal implications for state government as

a result of enforcing or administering the amendments. There
are no anticipated fiscal implications for local government.

Ms. Dodson has determined that, for each year of the first five-
year period the amendments will be in effect, the public benefit
anticipated as a result of enforcing the amendments will be the
establishing of standards for the compounding of non-sterile and
sterile pharmaceuticals by pharmacies and stricter controls on
the receipt of controlled substances by pharmacies. There is no
fiscal impact anticipated for small or large businesses or to other
entities who are required to comply with the sections.

A public hearing to receive comments on the proposed amend-
ments will be held at 9:00 a.m. on Tuesday, November 18,
2003, at the Health Professions Council Board Room, 333
Guadalupe Street, Tower II, Room 2-225, Austin, Texas 78701.
Persons planning to present comments to the Board are asked
to provide a written copy of their comments prior to the hearing
or bring 20 copies to the hearing. Written comments on the
amendments may be submitted to Allison Benz, R.Ph., M.S.,
Director of Professional Services, 333 Guadalupe Street, Suite
3-600, Austin, Texas, 78701, FAX: (512) 305-8082, e-mail:
allison.benz@tsbp.state.tx.us. Comments must be received by
5 p.m., November 12, 2003.

The amendments are proposed under §551.002 and
§554.051(a) of the Texas Pharmacy Act (Chapters 551 -
566 and 568 - 569, Texas Occupations Code). The Board
interprets §551.002 as authorizing the agency to protect the
public through the effective control and regulation of the practice
of pharmacy. The Board interprets §554.051(a) as authorizing
the agency to adopt rules for the proper administration and
enforcement of the Act.

The statutes affected by this rule: Chapters 551 - 566 and 568 -
569, Texas Occupations Code.

§291.31. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) - (8) (No change.)

[(9) Component--Any ingredient intended for use in the
compounding of a drug product, including those that may not appear
in such product.]

[(10) Compounding--The preparation, mixing, assem-
bling, packaging, or labeling of a drug or device:]

[(A) as the result of a practitioner’s prescription drug
order or initiative based on the practitioner-patient-pharmacist relation-
ship in the course of professional practice;]

[(B) in anticipation of prescription drug orders based on
routine, regularly observed prescribing patterns; or]

[(C) for the purpose of or as an incident to research,
teaching, or chemical analysis and not for sale or dispensing.]

(9) [(11)] Confidential record--Any health-related record
that contains information that identifies an individual and that is
maintained by a pharmacy or pharmacist, such as a patient medication
record, prescription drug order, or medication order.

(10) [(12)] Controlled substance--A drug, immediate pre-
cursor, or other substance listed in Schedules I-V or Penalty Groups 1-4
of the Texas Controlled Substances Act, as amended, or a drug, imme-
diate precursor, or other substance included in Schedules I, II, III, IV,
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or V of the Federal Comprehensive Drug Abuse Prevention and Con-
trol Act of 1970, as amended (Public Law 91-513).

(11) [(13)] Dangerous drug--Any drug or device that is not
included in Penalty Groups 1-4 of the Controlled Substances Act and
that is unsafe for self-medication or any drug or device that bears or is
required to bear the legend:

(A) "Caution: federal law prohibits dispensing without
prescription"; or

(B) "Caution: federal law restricts this drug to use by or
on the order of a licensed veterinarian."

(12) [(14)] Data communication device--An electronic de-
vice that receives electronic information from one source and transmits
or routes it to another (e.g., bridge, router, switch or gateway).

(13) [(15)] Deliver or delivery--The actual, constructive, or
attempted transfer of a prescription drug or device or controlled sub-
stance from one person to another, whether or not for a consideration.

(14) [(16)] Designated agent--

(A) a licensed nurse, physician assistant, pharmacist, or
other individual designated by a practitioner to communicate prescrip-
tion drug orders to a pharmacist;

(B) a licensed nurse, physician assistant, or pharmacist
employed in a health care facility to whom the practitioner communi-
cates a prescription drug order;

(C) an advanced practice nurse or physician assistant
authorized by a practitioner to carry out or sign a prescription drug
order for dangerous drugs under Chapter 157 of the Medical Practice
Act (Subtitle B, Occupations Code); or

(D) a person who is a licensed vocational nurse or has
an education equivalent to or greater than that required for a licensed
vocational nurse designated by the practitioner to communicate pre-
scriptions for an advanced practice nurse or physician assistant autho-
rized by the practitioner to sign prescription drug orders under Chapter
157 of the Medical Practice Act (Subtitle B, Occupations Code).

(15) [(17)] Dispense--Preparing, packaging, compound-
ing, or labeling for delivery a prescription drug or device in the course
of professional practice to an ultimate user or his agent by or pursuant
to the lawful order of a practitioner.

(16) [(18)] Dispensing pharmacist--The pharmacist
responsible for the final check of the dispensed prescription before
delivery to the patient.

(17) [(19)] Distribute--The delivery of a prescription drug
or device other than by administering or dispensing.

(18) [(20)] Downtime--Period of time during which a data
processing system is not operable.

(19) [(21)] Drug regimen review--An evaluation of
prescription drug orders and patient medication records for:

(A) known allergies;

(B) rational therapy-contraindications;

(C) reasonable dose and route of administration;

(D) reasonable directions for use;

(E) duplication of therapy;

(F) drug-drug interactions;

(G) drug-food interactions;

(H) drug-disease interactions;

(I) adverse drug reactions; and

(J) proper utilization, including overutilization or un-
derutilization.

(20) [(22)] Electronic prescription drug order--A prescrip-
tion drug order which is transmitted by an electronic device to the re-
ceiver (pharmacy).

(21) [(23)] Electronic signature--A unique security code or
other identifier which specifically identifies the person entering infor-
mation into a data processing system. A facility which utilizes elec-
tronic signatures must:

(A) maintain a permanent list of the unique security
codes assigned to persons authorized to use the data processing
system; and

(B) have an ongoing security program which is capable
of identifying misuse and/or unauthorized use of electronic signatures.

(22) [(24)] Full-time pharmacist--A pharmacist who works
in a pharmacy from 30 to 40 hours per week or, if the pharmacy is open
less than 60 hours per week, one-half of the time the pharmacy is open.

(23) [(25)] Hard copy--A physical document that is read-
able without the use of a special device (i.e., cathode ray tube (CRT),
microfiche reader, etc.).

[(26) Manufacturing--The production, preparation, propa-
gation, conversion, or processing of a drug or device, either directly or
indirectly, by extraction from substances of natural origin or indepen-
dently by means of chemical or biological synthesis and includes any
packaging or repackaging of the substances or labeling or relabeling
of the container and the promotion and marketing of such drugs or de-
vices. Manufacturing also includes the preparation and promotion of
commercially available products from bulk compounds for resale by
pharmacies, practitioners, or other persons but does not include com-
pounding.]

(24) [(27)] Medical Practice Act--The Texas Medical Prac-
tice Act, Subtitle B, Occupations Code, as amended.

(25) [(28)] Medication order--A written order from a prac-
titioner or a verbal order from a practitioner or his authorized agent for
administration of a drug or device.

(26) [(29)] New prescription drug order--A prescription
drug order that:

(A) has not been dispensed to the patient in the same
strength and dosage form by this pharmacy within the last year;

(B) is transferred from another pharmacy; and/or

(C) is a discharge prescription drug order. (Note: fur-
lough prescription drug orders are not considered new prescription drug
orders.)

(27) [(30)] Original prescription--The:

(A) original written prescription drug order; or

(B) original verbal or electronic prescription drug order
reduced to writing either manually or electronically by the pharmacist.

(28) [(31)] Part-time pharmacist--A pharmacist who works
less than full-time.

(29) [(32)] Patient counseling--Communication by the
pharmacist of information to the patient or patient’s agent in order to
improve therapy by ensuring proper use of drugs and devices.
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(30) [(33)] Pharmaceutical care--The provision of drug
therapy and other pharmaceutical services intended to assist in the
cure or prevention of a disease, elimination or reduction of a patient’s
symptoms, or arresting or slowing of a disease process.

(31) [(34)] Pharmacist-in-charge--The pharmacist desig-
nated on a pharmacy license as the pharmacist who has the authority
or responsibility for a pharmacy’s compliance with laws and rules
pertaining to the practice of pharmacy.

(32) [(35)] Pharmacy technician--Those individuals uti-
lized in pharmacies whose responsibility it shall be to provide technical
services that do not require professional judgment concerned with
the preparation and distribution of drugs under the direct supervision
of and responsible to a pharmacist. Pharmacy technician includes
certified pharmacy technicians, pharmacy technicians, and pharmacy
technician trainees.

(33) [(36)] Pharmacy technician trainee--A pharmacy tech-
nician:

(A) participating in a pharmacy’s technician training
program; or

(B) a person currently enrolled in a technician training
program accredited by the American Society of Health-System Phar-
macists provided:

(i) the person is working during times the individual
is assigned to a pharmacy as a part of the experiential component of the
American Society of Health-System Pharmacists training program;

(ii) the person is under the direct supervision of and
responsible to a pharmacist; and

(iii) the supervising pharmacist conducts in-process
and final checks.

(34) [(37)] Physician assistant--A physician assistant rec-
ognized by the Texas State Board of Medical Examiners as having the
specialized education and training required under Subtitle B, Chapter
157, Occupations Code, and issued an identification number by the
Texas State Board of Medical Examiners.

(35) [(38)] Practitioner--

(A) a physician, dentist, podiatrist, veterinarian, or
other person licensed or registered to prescribe, distribute, administer,
or dispense a prescription drug or device in the course of professional
practice in this state;

(B) a person licensed by another state in a health field
in which, under Texas law, licensees in this state may legally prescribe
dangerous drugs or a person practicing in another state and licensed by
another state as a physician, dentist, veterinarian, or podiatrist, having a
current Federal Drug Enforcement Administration registration number,
and who may legally prescribe Schedule II, III, IV, or V controlled
substances in such other state; or

(C) a person licensed in the Dominion of Canada or the
United Mexican States in a health field in which, under the laws of this
state, a licensee may legally prescribe dangerous drugs;

(D) does not include a person licensed under the Texas
Pharmacy Act.

(36) [(39)] Prepackaging--The act of repackaging and rela-
beling quantities of drug products from a manufacturer’s original com-
mercial container into a prescription container for dispensing by a phar-
macist to the ultimate consumer.

(37) [(40)] Prescription drug order--

(A) a written order from a practitioner or a verbal order
from a practitioner or his authorized agent to a pharmacist for a drug
or device to be dispensed; or

(B) a written order or a verbal order pursuant to Subtitle
B, Chapter 157, Occupations Code.

(38) [(41)] Prospective drug use review--A review of the
patient’s drug therapy and prescription drug order or medication order
prior to dispensing or distributing the drug.

(39) [(42)] State--One of the 50 United States of America,
a U.S. territory, or the District of Columbia.

(40) [(43)] Texas Controlled Substances Act--The Texas
Controlled Substances Act, Health and Safety Code, Chapter 481, as
amended.

(41) [(44)] Written protocol--A physician’s order, standing
medical order, standing delegation order, or other order or protocol as
defined by rule of the Texas State Board of Medical Examiners under
the Texas Medical Practice Act.

§291.32. Personnel

(a) Pharmacist-in-charge.

(1) (No change.)

(2) Responsibilities. The pharmacist-in-charge shall have
responsibility for the practice of pharmacy at the pharmacy for which
he or she is the pharmacist-in-charge. The pharmacist-in-charge may
advise the owner on administrative or operational concerns. The phar-
macist-in-charge shall have responsibility for, at a minimum, the fol-
lowing:

(A) - (C) (No change.)

[(D) bulk compounding of drugs;]

(D) [(E)] storage of all materials, including drugs,
chemicals, and biologicals;

(E) [(F)] maintaining records of all transactions of the
Class A pharmacy necessary to maintain accurate control over and
accountability for all pharmaceutical materials required by applicable
state and federal laws and sections;

(F) [(G)] supervising a system to assure maintenance of
effective controls against the theft or diversion of prescription drugs,
and records for such drugs;

(G) [(H)] adherence to policies and procedures regard-
ing the maintenance of records in a data processing system such that
the data processing system is in compliance with Class A (community)
pharmacy requirements;

(H) [(I)] legal operation of the pharmacy, including
meeting all inspection and other requirements of all state and federal
laws or sections governing the practice of pharmacy; and

(I) [(J)] effective September 1, 2000, if the pharmacy
uses an automated pharmacy dispensing system, shall be responsible
for the following:

(i) consulting with the owner concerning and adher-
ence to the policies and procedures for system operation, safety, secu-
rity, accuracy and access, patient confidentiality, prevention of unau-
thorized access, and malfunction;

(ii) inspecting medications in the automated phar-
macy dispensing system, at least monthly, for expiration date, mis-
branding, physical integrity, security, and accountability;
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(iii) assigning, discontinuing, or changing personnel
access to the automated pharmacy dispensing system;

(iv) ensuring that pharmacy technicians and licensed
healthcare professionals performing any services in connection with an
automated pharmacy dispensing system have been properly trained on
the use of the system and can demonstrate comprehensive knowledge
of the written policies and procedures for operation of the system; and

(v) ensuring that the automated pharmacy dispens-
ing system is stocked accurately and an accountability record is main-
tained in accordance with the written policies and procedures of oper-
ation.

(b) (No change.)

(c) Pharmacists.

(1) - (2) (No change.)

(3) Special requirements for [nonsterile] compounding.

(A) Non-Sterile Pharmaceuticals. All pharmacists
engaged in compounding non-sterile pharmaceuticals shall meet the
training requirements specified in §291.25 of this title (relating to
Pharmacies Compounding Non-sterile Pharmaceuticals). [possess the
education, training, and proficiency necessary to properly and safely
perform compounding duties undertaken or supervised. Continuing
education shall include training in the art and science of compounding
and the legal requirements for compounding.]

(B) Sterile Pharmaceuticals. All pharmacists engaged
in compounding non-sterile pharmaceuticals shall meet the training
requirements specified in §291.26 of this title (relating to Pharmacies
Compounding Sterile Pharmaceuticals). [A pharmacist shall inspect
and approve all components, drug product containers, closures, label-
ing, and any other materials involved in the compounding process.]

[(C) A pharmacist shall review all compounding
records for accuracy and conduct in-process and final checks to assure
that errors have not occurred in the compounding process.]

[(D) A pharmacist is responsible for the proper mainte-
nance, cleanliness, and use of all equipment used in the compounding
process.]

(d) Pharmacy Technicians.

(1) Qualifications.

(A) - (C) (No change.)

(D) Special requirements for compounding.

(i) Non-Sterile Pharmaceuticals. All pharmacy
technicians engaged in compounding non-sterile pharmaceuticals
shall meet the training requirements specified in §291.25 of this title.

(ii) Sterile Pharmaceuticals. Pharmacy technicians
may compound sterile pharmaceuticals pursuant to medication orders
provided the pharmacy technicians:

(I) are certified pharmacy technicians or techni-
cian trainees;

(II) have completed the training specified in sub-
section (f) of this section; and

(III) are supervised by a pharmacist who has
completed the training specified in §291.26 of this title, conducts
in-process and final checks, and affixes his or her initials to the label
or if batch prepared, to the appropriate quality control records. (The
initials are not required on the label if it is maintained in a permanent
record of the pharmacy).

(2) - (5) (No change.)

(e) (No change.)

§291.33. Operational Standards.

(a) Licensing requirements.

(1) - (8) (No change.)

(9) A Class A (community) pharmacy engaged in the com-
pounding of non-sterile [sterile] pharmaceuticals shall comply with the
provisions of §291.25 of this title (relating to Pharmacy Compounding
of Non-sterile Pharmaceuticals) [§291.36 of this title (relating to Class
A Pharmacies Compounding Sterile Pharmaceuticals)].

(10) A Class A (community) pharmacy engaged in
the compounding of sterile pharmaceuticals shall comply with the
provisions of §291.26 of this title (relating to Pharmacy Compounding
of Sterile Pharmaceuticals).

(11) [(10)] A Class A (Community) pharmacy engaged
in the provision of remote pharmacy services, including storage and
dispensing of prescription drugs, shall comply with the provisions of
§291.20 of this title (relating to Remote Pharmacy Services).

(12) [(11)] A Class A (Community) pharmacy engaged in
centralized prescription dispensing and/or prescription drug or medi-
cation order processing shall comply with the provisions of §291.37
of this title (relating to Centralized Prescription Dispensing) and/or
§291.38 of this title (relating to Centralized Prescription Drug or Med-
ication Order Processing).

(b) Environment.

(1) (No change.)

[(2) Special requirements for nonsterile compounding.]

[(A) Pharmacies regularly engaging in compounding
shall have a designated and adequate area for the safe and orderly
compounding of drug products, including the placement of equipment
and materials. Pharmacies involved in occasional compounding shall
prepare an area prior to each compounding activity which is adequate
for safe and orderly compounding.]

[(B) Only personnel authorized by the responsible phar-
macist shall be in the immediate vicinity of a drug compounding oper-
ation.]

[(C) A sink with hot and cold running water, exclusive
of rest room facilities, shall be accessible to the compounding areas and
be maintained in a sanitary condition. Supplies necessary for adequate
washing shall be accessible in the immediate area of the sink and in-
clude:]

[(i) soap or detergent; and]

[(ii) air-driers or single-use towels.]

[(D) If drug products which require special precau-
tions to prevent contamination, such as penicillin, are involved in a
compounding operation, appropriate measures, including dedication
of equipment for such operations or the meticulous cleaning of con-
taminated equipment prior to its use for the preparation of other drug
products, must be utilized in order to prevent cross-contamination.]

(2) [(3)] Security.

(A) Each pharmacist while on duty shall be responsible
for the security of the prescription department, including provisions for
effective control against theft or diversion of prescription drugs, and
records for such drugs.
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(B) The prescription department shall be locked by key
or combination so as to prevent access when a pharmacist is not on-site.
However, the pharmacist-in-charge may designate persons who may
enter the pharmacy to perform functions designated by the pharmacist-
in-charge (e.g., janitorial services).

(3) [(4)] Temporary absence of pharmacist.

(A) If a pharmacy is staffed by a single pharmacist,
the pharmacist may leave the prescription department for breaks
and meal periods without closing the prescription department and
removing pharmacy technicians and other pharmacy personnel from
the prescription department provided the following conditions are met:

(i) at least one certified pharmacy technician
remains in the prescription department;

(ii) the pharmacist remains on-site at the licensed lo-
cation of the pharmacy and available for an emergency;

(iii) the absence does not exceed 30 minutes at a
time and a total of one hour in a 12 hour period;

(iv) the pharmacist reasonably believes that the se-
curity of the prescription department will be maintained in his or her
absence. If in the professional judgment of the pharmacist, the phar-
macist determines that the prescription department should close during
his or her absence, then the pharmacist shall close the prescription de-
partment and remove the pharmacy technicians or other pharmacy per-
sonnel from the prescription department during his or her absence; and

(v) a notice is posted which includes the following
information:

(I) the fact that pharmacist is on a break and the
time the pharmacist will return; and

(II) the fact that pharmacy technicians may be-
gin the processing of prescription drug orders or refills brought in dur-
ing the pharmacist absence but the prescription or refill may not be
delivered to the patient or the patient’s agent until the pharmacist re-
turns and verifies the accuracy of the prescription.

(B) During the time a pharmacist is absent from the pre-
scription department, only pharmacy technicians who have completed
the pharmacy’s training program may perform the following duties,
provided a pharmacist verifies the accuracy of all acts, tasks, and func-
tions performed by the pharmacy technicians prior to delivery of the
prescription to the patient or the patient’s agent:

(i) initiating and receiving refill authorization
requests;

(ii) entering prescription data into a data processing
system;

(iii) taking a stock bottle from the shelf for a pre-
scription;

(iv) preparing and packaging prescription drug
orders (i.e., counting tablets/capsules, measuring liquids and placing
them in the prescription container);

(v) affixing prescription labels and auxiliary labels
to the prescription container. After January 1, 2001, only certified phar-
macy technicians may affix prescription labels to prescription contain-
ers; and

(vi) prepackaging and labeling prepackaged drugs.

(C) Upon return to the prescription department, the
pharmacist shall:

(i) conduct a drug regimen review as specified in
subsection (c)(2) of this section; and

(ii) verify the accuracy of all acts, tasks, and func-
tions performed by the pharmacy technicians prior to delivery of the
prescription to the patient or the patient’s agent.

(D) An agent of the pharmacist may deliver a prescrip-
tion drug order to the patient or his or her agent provided a record of
the delivery is maintained containing the following information:

(i) date of the delivery;

(ii) unique identification number of the prescription
drug order;

(iii) patient’s name;

(iv) patient’s phone number or the phone number of
the person picking up the prescription; and

(v) signature of the person picking up the prescrip-
tion.

(E) Any prescription delivered to a patient when a phar-
macist is not in the prescription department must meet the require-
ments for a prescription delivered to a patient as described in subsection
(c)(1)(F) of this section.

(F) During the times a pharmacist is absent from the
prescription department a pharmacist intern shall be considered a certi-
fied pharmacy technician and may perform only the duties of a certified
pharmacy technician.

(G) In pharmacies with two or more pharmacists on
duty, the pharmacists shall stagger their breaks and meal periods so
that the prescription department is not left without a pharmacist on
duty.

(c) (No change.)

(d) Equipment and supplies.

[(1)] Class A pharmacies dispensing prescription drug or-
ders shall have the following equipment and supplies:

(1) [(A)] typewriter or comparable equipment;

(2) [(B)] refrigerator;

(3) [(C)] adequate supply of child-resistant, light-resistant,
tight, and if applicable, glass containers;

(4) [(D)] adequate supply of prescription, poison, and other
applicable labels;

(5) [(E)] appropriate equipment necessary for the proper
preparation of prescription drug orders; and

(6) [(F)] metric-apothecary weight and measure conversion
charts.

[(2) If the community pharmacy compounds prescription
drug orders, the pharmacy shall:]

[(A) have a Class A prescription balance, or analytical
balance and weights which shall be properly maintained and inspected
at least every three years by the appropriate authority as prescribed by
local, state, or federal law or regulations; and]

[(B) have equipment and utensils necessary for the
proper compounding of prescription drug orders. Such equipment and
utensils used in the compounding process shall be:]

[(i) of appropriate design, appropriate capacity, and
be operated within designed operational limits;]

PROPOSED RULES October 3, 2003 28 TexReg 8517



[(ii) of suitable composition so that surfaces that
contact components, in-process material, or drug products shall not
be reactive, additive, or absorptive so as to alter the safety, identity,
strength, quality, or purity of the drug product beyond acceptable
standards;]

[(iii) cleaned and sanitized immediately prior to
each use; and]

[(iv) routinely inspected, calibrated (if necessary),
or checked to ensure proper performance.]

(e) (No change.)

(f) Drugs.

(1) - (3) (No change.)

[(4) Drugs, components, and materials used in nonsterile
compounding.]

[(A) Drugs used in nonsterile compounding shall:]

[(i) meet official compendia requirements; or]

[(ii) be of a chemical grade in one of the following
categories:]

[(I) Chemically Pure (CP);]

[(II) Analytical Reagent (AR); or]

[(III) American Chemical Society (ACS); or]

[(iii) in the professional judgment of the pharmacist,
be of high quality and obtained from acceptable and reliable alternative
sources.]

[(B) All components shall be stored in properly labeled
containers in a clean, dry area, under proper temperatures as defined in
paragraph (1) of this subsection.]

[(C) Drug product containers and closures shall not
be reactive, additive, or absorptive so as to alter the safety, identity,
strength, quality, or purity of the compounded drug product beyond
the desired result.]

[(D) Components, drug product containers, and clo-
sures shall be rotated so that the oldest stock is used first.]

[(E) Container closure systems shall provide adequate
protection against foreseeable external factors in storage and use that
can cause deterioration or contamination of the compounded drug prod-
uct.]

(4) [(5)] Class A Pharmacies may not sell, purchase, trade
or possess prescription drug samples, unless the pharmacy meets all of
the following conditions:

(A) the pharmacy is owned by a charitable organization
described in the Internal Revenue Code of 1986, or by a city, state or
county government;

(B) the pharmacy is a part of a health care entity which
provides health care primarily to indigent or low income patients at no
or reduced cost;

(C) the samples are for dispensing or provision at no
charge to patients of such health care entity; and

(D) the samples are possessed in compliance with the
federal Prescription Drug Marketing Act of 1986.

(g) - (h) (No change.)

[(i) Nonsterile compounding.]

[(1) Purpose. The purpose of this subsection is to provide
standards for the compounding of nonsterile drug products in licensed
pharmacies for dispensing and/or administration to humans or animals.
Licensed pharmacies compounding nonsterile drug products shall com-
ply with the following paragraphs in addition to all other provisions of
this section and §§291.31, 291.32, 291.34, and 291.35 of this title (re-
lating to Definitions, Personnel, Records, and Triplicate Prescription
Requirements).]

[(2) General requirements.]

[(A) Nonsterile drug products may be compounded in
licensed pharmacies:]

[(i) when there exists a valid pharmacist/patient/pre-
scriber relationship and upon the presentation of a valid prescription
drug order; or]

[(ii) in anticipation of future prescription drug or-
ders based on routine, regularly observed prescribing patterns.]

[(B) Nonsterile compounding in anticipation of future
prescription drug orders must be based upon a history of receiving
valid prescriptions issued within an established pharmacist/patient/pre-
scriber relationship, provided that in the pharmacist’s professional
judgment the quantity prepared is stable for the anticipated shelf time.]

[(i) The pharmacist’s professional judgment should
be based on criteria such as:]

[(I) physical and chemical properties of active
ingredients;]

[(II) use of preservatives and/or stabilizing
agents;]

[(III) dosage form;]

[(IV) storage conditions; and]

[(V) scientific, laboratory, or reference data.]

[(ii) Documentation of the criteria used to determine
the stability for the anticipated shelf time must be maintained with the
nonsterile compounding record.]

[(iii) Any product compounded in anticipation of fu-
ture prescription drug orders shall be labeled. Such label shall contain:]

[(I) name and strength of the compounded med-
ication or list of the active ingredients and strengths;]

[(II) facility’s lot number;]

[(III) "use by" date as determined by the pharma-
cist using appropriate documented criteria as outlined in clause (i) of
this subparagraph; and]

[(IV) quantity or amount in the container.]

[(C) Commercially available drug products may be
compounded for individual patients under the provisions of subpara-
graph (A) of this paragraph provided the prescribing practitioner has
requested that the drug product be compounded.]

[(D) Drug products may be compounded for the exclu-
sive use of the pharmacy where the products are compounded. Com-
pounded drug products may not be distributed for resale, including dis-
tribution to pharmacies under common ownership or control, except
that a practitioner may obtain compounded drug products for admin-
istration to patients, but not for dispensing. Products compounded for
physician administration to patients shall be labeled. Such label shall
contain:]
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[(i) the statement: "For Office Use Only";]

[(ii) name and strength of the compounded medica-
tion or list of the active ingredients and strengths;]

[(iii) facility’s control number;]

[(iv) "use by" date as determined by the pharma-
cist using appropriate documented criteria as outlined in subparagraph
(B)(i) of this paragraph; and]

[(v) quantity or amount in the container.]

[(E) Compounding pharmacies/pharmacists may
advertise and promote the fact that they provide nonsterile prescription
compounding services, but shall not solicit business by promoting to
compound specific drug products.]

[(3) Compounding process.]

[(A) Any person with an apparent illness or open lesion
that may adversely affect the safety or quality of a drug product being
compounded shall be excluded from direct contact with components,
drug product containers, closures, any materials involved in the com-
pounding process, and drug products until the condition is corrected.]

[(B) Personnel engaged in the compounding of drug
products shall wear clean clothing appropriate to the operation being
performed. Protective apparel, such as coats/jackets, aprons, hair nets,
gowns, hand or arm coverings, or masks shall be worn as necessary
to protect personnel from chemical exposure and drug products from
contamination.]

[(C) At each step of the compounding process, the phar-
macist shall ensure that components used in compounding are accu-
rately weighed, measured, or subdivided as appropriate to conform to
the formula being prepared.]

[(D) The pharmacist shall establish and conduct quality
control procedures to monitor the output of compounded drug products
for uniformity and consistency such as capsule weight variations, ade-
quacy of mixing, clarity, or pH of solutions. Such procedures shall be
documented in the nonsterile compounding record.]

[(E) Compounding records for all drugs compounded
in anticipation of future prescription drug orders shall be maintained
by the pharmacy electronically or manually as part of the prescription,
formula record, formula book, or compounding log and shall include:]

[(i) the date of preparation;]

[(ii) facility’s lot number;]

[(iii) manufacturer’s lot number(s) and expiration
date(s) for all components (if the original manufacturer’s lot number(s)
and expiration date(s) are not known, the pharmacy shall record the
source of acquisition of the components);]

[(iv) a complete formula, including methodology
and necessary equipment;]

[(v) signature or initials of the pharmacist or sup-
portive person performing the compounding;]

[(vi) signature or initials of the pharmacist responsi-
ble for supervising supportive personnel and conducting in-process and
finals checks of compounded products if supportive personnel perform
the compounding function;]

[(vii) the brand name(s) of the raw materials, or if
no brand name, the generic name(s) and the name(s) of the manufac-
turer(s) of the raw materials;]

[(viii) the quantity in units of finished products or
grams of raw materials;]

[(ix) the package size and the number of units pre-
pared;]

[(x) documentation of performance of quality con-
trol procedures; and]

[(xi) the criteria used to determine the "use by"
date.]

[(F) Compounding records for all drugs compounded
pursuant to an individual prescription and not in anticipation of future
prescription drug orders shall be maintained by the pharmacy electron-
ically or manually as part of the prescription, formula record, formula
book, or compounding log and shall include:]

[(i) the date of preparation;]

[(ii) a complete formula which includes the brand
name(s) of the raw materials, or if no brand name, the generic name(s)
and name(s) of the manufacturer(s) of the raw materials and the quan-
tities of each;]

[(iii) signature or initials of the pharmacist or sup-
portive person performing the compounding;]

[(iv) signature or initials of the pharmacist responsi-
ble for supervising supportive personnel and conducting in-process and
finals checks of compounded products if supportive personnel perform
the compounding function;]

[(v) the quantity in units of finished products or
grams of raw materials;]

[(vi) the package size and the number of units pre-
pared; and]

[(vii) documentation of performance of quality con-
trol procedures. Documentation of the performance of quality con-
trol procedures is not required if the compounding process involves
the mixing of two or more commercially available oral liquids or com-
mercially available preparations when the final product is intended for
external use.]

(i) [(j)] Automated devices and systems.

(1) Automated compounding or counting devices. If a
pharmacy uses automated compounding or counting devices:

(A) the pharmacy shall have a method to calibrate and
verify the accuracy of the automated compounding or counting device
and document the calibration and verification on a routine basis;

(B) the devices may be loaded with bulk or unlabeled
drugs only by a pharmacist or by pharmacy technicians under the di-
rection and direct supervision of a pharmacist;

(C) the label of an automated compounding or counting
device container shall indicate the brand name and strength of the drug;
or if no brand name, then the generic name, strength, and name of the
manufacturer or distributor;

(D) records of loading bulk or unlabeled drugs into an
automated compounding or counting device shall be maintained to
show:

(i) name of the drug, strength, and dosage form;

(ii) manufacturer or distributor;

(iii) manufacturer’s lot number;

(iv) expiration date;
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(v) date of loading;

(vi) name, initials, or electronic signature of the per-
son loading the automated compounding or counting device; and

(vii) signature or electronic signature of the respon-
sible pharmacist; and

(E) the automated compounding or counting device
shall not be used until a pharmacist verifies that the system is properly
loaded and affixes his or her signature to the record specified in
subparagraph (D) of this paragraph.

(2) Automated pharmacy dispensing systems. This para-
graph becomes effective September 1, 2000.

(A) Authority to use automated pharmacy dispensing
systems. A pharmacy may use an automated pharmacy dispensing sys-
tem to fill prescription drug orders provided that:

(i) the pharmacist-in-charge is responsible for the
supervision of the operation of the system;

(ii) the automated pharmacy dispensing system has
been tested by the pharmacy and found to dispense accurately. The
pharmacy shall make the results of such testing available to the Board
upon request; and

(iii) the pharmacy will make the automated phar-
macy dispensing system available for inspection by the board for the
purpose of validating the accuracy of the system.

(B) Quality assurance program. A pharmacy which
uses an automated pharmacy dispensing system to fill prescription
drug orders shall operate according to a written program for quality
assurance of the automated pharmacy dispensing system which:

(i) requires continuous monitoring of the automated
pharmacy dispensing system; and

(ii) establishes mechanisms and procedures to test
the accuracy of the automated pharmacy dispensing system at least ev-
ery six months and whenever any upgrade or change is made to the
system and documents each such activity.

(C) Policies and procedures of operation.

(i) When an automated pharmacy dispensing system
is used to fill prescription drug orders, it shall be operated according to
written policies and procedures of operation. The policies and pro-
cedures of operation shall establish requirements for operation of the
automated pharmacy dispensing system and shall describe policies and
procedures that:

(I) include a description of the policies and pro-
cedures of operation;

(II) provide for a pharmacist’s review, approval,
and accountability for the transmission of each original or new pre-
scription drug order to the automated pharmacy dispensing system be-
fore the transmission is made;

(III) provide for access to the automated phar-
macy dispensing system for stocking and retrieval of medications
which is limited to licensed healthcare professionals or pharmacy
technicians acting under the supervision of a pharmacist;

(IV) require prior to use, that a pharmacist
checks, verifies, and documents that the automated pharmacy dispens-
ing system has been accurately filled each time the system is stocked;

(V) provide for an accountability record to be
maintained which documents all transactions relative to stocking

and removing medications from the automated pharmacy dispensing
system;

(VI) require a prospective drug regimen review is
conducted as specified in subsection (c)(2) of this section; and

(VII) establish and make provisions for docu-
mentation of a preventative maintenance program for the automated
pharmacy dispensing system.

(ii) A pharmacy which uses an automated pharmacy
dispensing system to fill prescription drug orders shall, at least annu-
ally, review its written policies and procedures, revise them if neces-
sary, and document the review.

(D) Recovery Plan. A pharmacy which uses an auto-
mated pharmacy dispensing system to fill prescription drug orders shall
maintain a written plan for recovery from a disaster or any other situa-
tion which interrupts the ability of the automated pharmacy dispensing
system to provide services necessary for the operation of the pharmacy.
The written plan for recovery shall include:

(i) planning and preparation for maintaining phar-
macy services when an automated pharmacy dispensing system is ex-
periencing downtime;

(ii) procedures for response when an automated
pharmacy dispensing system is experiencing downtime;

(iii) procedures for the maintenance and testing of
the written plan for recovery; and

(iv) procedures for notification of the Board, each
patient of the pharmacy, and other appropriate agencies whenever an
automated pharmacy dispensing system experiences downtime for
more than two days of operation or a period of time which significantly
limits the pharmacy’s ability to provide pharmacy services.

(3) Final check of prescriptions dispensed using an auto-
mated pharmacy dispensing system. For the purpose of §291.32(b)(2)
of this subchapter, a pharmacist must perform the final check of all pre-
scriptions prior to delivery to the patient to ensure that the prescription
is dispensed accurately as prescribed.

(A) This final check shall be considered accomplished
if:

(i) a check of the final product is conducted by a
pharmacist after the automated system has completed the prescription
and prior to delivery to the patient; or

(ii) the following checks are conducted by a phar-
macist:

(I) if the automated pharmacy dispensing system
contains bulk stock drugs, a pharmacist verifies that those drugs have
been accurately stocked as specified in paragraph (2)(C)(i)(IV) of this
subsection; and

(II) a pharmacist checks the accuracy of the data
entry of each original or new prescription drug order entered into the
automated pharmacy dispensing system.

(B) If the final check is accomplished as specified in
subparagraph (A)(ii) of this paragraph, the following additional re-
quirements must be met.

(i) The dispensing process must be fully automated
from the time the pharmacist releases the prescription to the automated
system until a completed, labeled prescription ready for delivery to the
patient is produced.
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(ii) The pharmacy has conducted initial testing and
has a continuous quality assurance program which documents that the
automated pharmacy dispensing system dispenses accurately as speci-
fied in paragraph (2)(A) and (B) of this subsection.

(iii) The automated pharmacy dispensing system
documents and maintains:

(I) the name(s), initials, or identification code(s)
of each pharmacist responsible for the checks outlined in subparagraph
(A)(ii) of this paragraph; and

(II) the name(s), initials, or identification code(s)
and specific activity(ies) of each pharmacist or pharmacy technician
who performs any other portion of the dispensing process.

(iv) The pharmacy establishes mechanisms and pro-
cedures to test the accuracy of the automated pharmacy dispensing sys-
tem at least every month rather than every six months as specified in
paragraph (2)(B) of this subsection.

(4) Automated checking device.

(A) For the purpose of this subsection, an automated
checking device is a fully automated device which confirms, after dis-
pensing but prior to delivery to the patient, that the correct drug and
strength has been labeled with the correct label for the correct patient.

(B) For the purpose of §291.32(b)(2) of this subchapter,
the final check of a dispensed prescription shall be considered accom-
plished using an automated checking device provided:

(i) a check of the final product is conducted by a
pharmacist prior to delivery to the patient or the following checks are
performed by a pharmacist:

(I) the prepackaged drug used to fill the order is
checked by a pharmacist who verifies that the drug is labeled and pack-
aged accurately; and

(II) a pharmacist checks the accuracy of each
original or new prescription drug order.

(ii) the prescription is dispensed, labeled, and made
ready for delivery to the patient in compliance with Class A (Commu-
nity) Pharmacy rules; and

(iii) prior to delivery to the patient:

(I) the automated checking device confirms that
the correct drug and strength has been labeled with the correct label for
the correct patient; and

(II) a pharmacist performs all other duties
required to ensure that the prescription has been dispensed safely and
accurately as prescribed.

(C) If the final check is accomplished as specified in
subparagraph (B) of this paragraph, the following additional require-
ments must be met.

(i) The pharmacy has conducted initial testing of the
automated checking device and has a continuous quality assurance pro-
gram which documents that the automated checking device accurately
confirms that the correct drug and strength has been labeled with the
correct label for the correct patient.

(ii) The pharmacy documents and maintains:

(I) the name(s), initials, or identification code(s)
of each pharmacist responsible for the checks outlined in subparagraph
(B)(i) of this paragraph; and

(II) the name(s) initials, or identification code(s)
and specific activity(ies) of each pharmacist or pharmacy technician
who perform any other portion of the dispensing process.

(iii) The pharmacy establishes mechanisms and pro-
cedures to test the accuracy of the automated checking device at least
monthly.

§291.34. Records.

(a) - (g) (No change.)

(h) Other records. Other records to be maintained by a phar-
macy:

(1) - (3) (No change.)

(4) suppliers’ invoices of dangerous drugs and controlled
substances; a pharmacist [pharmacists or other responsible individuals]
shall verify that the controlled drugs listed on the invoices were actually
received by clearly recording his/her [their] initials and the actual date
of receipt of the controlled substances;

(5) - (10) (No change.)

(i) - (k) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,

2003.

TRD-200306091
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 305-8028

♦ ♦ ♦
22 TAC §291.36

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas State Board of Pharmacy or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas State Board of Pharmacy proposes the repeal of
§291.36, concerning Class A Pharmacies Compounding Sterile
Pharmaceuticals. The repeal, if adopted, will eliminate a section
of the rules that is no longer necessary since the provisions
of this section are incorporated into new §291.26 which is
proposed in this issue of the Texas Register.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the repeal is in effect,
there will be no fiscal implications for state government as a
result of enforcing or administering the repeal. There are no
anticipated fiscal implications for local government.

Ms. Dodson has determined that, for each year of the first five-
year period the repeal will be in effect, the public benefit antici-
pated as a result of enforcing the repeal will be the elimination
of duplicate rules. There is no fiscal impact anticipated for small
or large businesses or other entities required to comply with the
repeal.

A public hearing to receive comments on the proposed repeal
will be held at 9:00 a.m. on Tuesday, November 18, 2003, at
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the Health Professions Council Board Room, 333 Guadalupe
Street, Tower II, Room 2-225, Austin, Texas 78701. Persons
planning to present comments to the Board are asked to pro-
vide a written copy of their comments prior to the hearing or
bring 20 copies to the hearing. Written comments on the pro-
posed repeal may be submitted to Allison Benz, R.Ph., M.S.,
Director of Professional Services, 333 Guadalupe Street, Suite
3-600, Austin, Texas, 78701, FAX: (512) 305-8082, e-mail: al-
lison.benz@tsbp.state.tx.us. Comments must be received by 5
p.m., November 12, 2003.

The repeal is proposed under §554.051 of Texas Pharmacy Act,
Chapter 551 - 566, Occupations Code. The Board interprets
§554.051 as authorizing the agency to adopt rules for the proper
administration and enforcement of the Act.

The statutes affected by the repeal: Chapters 551 - 566 and 568
- 569, Texas Occupations Code.

§291.36. Class A Pharmacies Compounding Sterile Pharmaceuti-
cals.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,

2003.

TRD-200306099
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 305-8028

♦ ♦ ♦
SUBCHAPTER C. NUCLEAR PHARMACY
(CLASS B)
22 TAC §§291.52 - 291.55

The Texas State Board of Pharmacy proposes amendments to
§291.52, concerning Definitions, §291.53, concerning Person-
nel, §291.54, concerning Operational Standards, and §291.55,
concerning Records in a Class B (Nuclear) Pharmacy. The
amendments to §§291.52 - 291.54, if adopted, will amend the
current provisions relating to compounding of sterile pharma-
ceuticals to match new §291.26 which outlines new provisions
for the compounding of sterile pharmaceuticals. The amend-
ments to §291.55, if adopted, will specify that only a pharmacist
may verify the receipt of controlled substances by a pharmacy.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the amendments are in
effect, there will be no fiscal implications for state government as
a result of enforcing or administering the amendments. There
are no anticipated fiscal implications for local government.

Ms. Dodson has determined that, for each year of the first five-
year period the amendments will be in effect, the public benefit
anticipated as a result of enforcing the amendments will be the
establishing of standards for the compounding of non-sterile and
sterile pharmaceuticals by pharmacies and stricter controls on
the receipt of controlled substances by pharmacies. There is no
fiscal impact anticipated for small or large businesses or to other
entities who are required to comply with the sections.

A public hearing to receive comments on the proposed amend-
ments will be held at 9:00 a.m. on Tuesday, November 18,
2003, at the Health Professions Council Board Room, 333
Guadalupe Street, Tower II, Room 2-225, Austin, Texas 78701.
Persons planning to present comments to the Board are asked
to provide a written copy of their comments prior to the hearing
or bring 20 copies to the hearing. Written comments on the
amendments may be submitted to Allison Benz, R.Ph., M.S.,
Director of Professional Services, 333 Guadalupe Street, Suite
3-600, Austin, Texas, 78701, FAX: (512) 305-8082, e-mail:
allison.benz@tsbp.state.tx.us. Comments must be received by
5 p.m., November 12, 2003.

The amendments are proposed under §551.002 and
§554.051(a) of the Texas Pharmacy Act (Chapters 551 -
566 and 568 - 569, Texas Occupations Code). The Board
interprets §551.002 as authorizing the agency to protect the
public through the effective control and regulation of the practice
of pharmacy. The Board interprets §554.051(a) as authorizing
the agency to adopt rules for the proper administration and
enforcement of the Act.

The statutes affected by this rule: Chapters 551 - 566 and 568 -
569, Texas Occupations Code.

§291.52. Definitions.

The following words and terms, when used in these sections, shall have
the following meanings, unless the context clearly indicates otherwise.
Any term not defined in this section shall have the definition set forth
in the Act, §551.003.

(1) - (3) (No change.)

(4) Airborne particulate cleanliness class--The level of
cleanliness specified by the maximum allowable number of particles
per cubic foot of air as specified in Federal Standard 209E, et seq. For
example:

(A) Class 100 (ISO Class 5) is an atmospheric environ-
ment which contains less than 100 particles no greater than 0.5 microns
in diameter per cubic foot of air;

(B) Class 10,000 (ISO Class 7) is an atmospheric envi-
ronment which contains less than 10,000 particles no greater than 0.5
microns in diameter per cubic foot of air; and

(C) Class 100,000 (ISO Class 8) is an atmospheric en-
vironment which contains less than 100,000 particles no greater than
0.5 microns in diameter per cubic foot of air.

(5) Ancillary supplies--Supplies necessary for the admin-
istration of compounded sterile pharmaceuticals.

(6) Aseptic preparation--The technique involving proce-
dures designed to preclude contamination of drugs, packaging, equip-
ment, or supplies by microorganisms during processing.

(7) [(5)] Authentication of product history--Identifying the
purchasing source, the intermediate handling, and the ultimate dispo-
sition of any component of a radioactive drug.

(8) [(6)] Authorized nuclear pharmacist--A pharmacist
who has completed the specialized training requirements specified by
these rules for the preparation and distribution of radiopharmaceuti-
cals.

(9) [(7)] Authorized user--Any individual named on a
Texas radioactive material license, issued by the Texas Department of
Health, Bureau of Radiation Control.
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(10) [(8)] Automated compounding or drug dispensing de-
vice--An automated device that compounds, measures, counts, pack-
ages, and/or labels a specified quantity of dosage units for a designated
drug product.

(11) [(9)] Biological Safety Cabinet--Containment unit
suitable for the preparation of low to moderate risk agents where there
is a need for protection of the product, personnel, and environment,
according to National Sanitation Foundation (NSF) Standard 49.

(12) [(10)] Board--The Texas State Board of Pharmacy.

(13) [(11)] Certified Pharmacy Technician--A pharmacy
technician who:

(A) has completed the pharmacy technician training
program of the pharmacy;

(B) has taken and passed the National Pharmacy Tech-
nician Certification Exam or other examination approved during an
open meeting by the Board; and

(C) maintains a current certification with the Pharmacy
Technician Certification Board or any other entity providing an exam-
ination approved by the Board.

(14) [(12)] Class B pharmacy license or nuclear pharmacy
license--A license issued to a pharmacy dispensing or providing ra-
dioactive drugs or devices for administration to an ultimate user.

(15) [(13)] Clean room--A room in which the concentration
of airborne particles is controlled and there are one or more clean zones
according to Federal Standard 209E, et seq.

(16) [(14)] Clean zone--A defined space in which the con-
centration of airborne particles is controlled to meet a specified air-
borne particulate cleanliness class.

(17) Component--Any ingredient intended for use in the
compounding of a drug product, including those that may not appear
in such product.

(18) Compounding--The preparation, mixing, assembling,
packaging, or labeling of a drug or device:

(A) as the result of a practitioner’s prescription drug or
medication order or initiative based on the practitioner-patient phar-
macist relationship in the course of professional practice;

(B) in anticipation of prescription drug or medication
orders based on routine, regularly observed prescribing patterns; or

(C) for the purpose of or as an incident to research,
teaching, or chemical analysis and not for sale or dispensing.

(19) [(15)] Controlled area--A controlled area is the area
designated for preparing sterile radiopharmaceuticals.

(20) [(16)] Controlled substance--A drug, immediate pre-
cursor, or other substance listed in Schedules I - V or Penalty Groups
1-4 of the Texas Controlled Substances Act, as amended, or a drug, im-
mediate precursor, or other substance included in Schedule I, II, III, IV,
or V of the Federal Comprehensive Drug Abuse Prevention and Con-
trol Act of 1970, as amended (Public Law 91-513).

(21) Critical site--Any opening providing a direct pathway
between a sterile product and the environment or any surface coming
in direct contact with the product and the environment.

(22) [(17)] Dangerous drug--A device, drug, or radioactive
drug that is unsafe for self medication and that is not included in Penalty
Groups I through IV of Chapter 481 (Texas Controlled Substances Act).

The term includes a device, drug, or radiopharmaceutical that bears or
is required to bear the legend:

(A) "Caution: Federal Law Prohibits Dispensing With-
out a Prescription" or "Rx only" or another legend that complies with
federal law; or

(B) "Caution: Federal Law Restricts This Drug To Be
Used By or on the Order of a Licensed Veterinarian."

(23) [(18)] Data communication device--An electronic de-
vice that receives electronic information from one source and transmits
or routes it to another (e.g., bridge, router, switch, or gateway).

(24) [(19)] Deliver or delivery--The actual, constructive, or
attempted transfer of a prescription drug or device, radiopharmaceuti-
cal, or controlled substance from one person to another, whether or not
for a consideration.

(25) [(20)] Designated agent--

(A) a licensed nurse, physician assistant, pharmacist, or
other individual designated by a practitioner, and for whom the practi-
tioner assumes legal responsibility, who communicates radioactive pre-
scription drug orders to a pharmacist; or

(B) a licensed nurse, physician assistant, or pharmacist
employed in a health care facility to whom the practitioner communi-
cates a radioactive prescription drug order.

(26) [(21)] Device--An instrument, apparatus, implement,
machine, contrivance, implant, in vitro reagent, or other similar or re-
lated articles, including any component parts or accessory that is re-
quired under federal or state law to be ordered or prescribed by a prac-
titioner.

(27) [(22)] Diagnostic prescription drug order--A radioac-
tive prescription drug order issued for a diagnostic purpose.

(28) [(23)] Dispense--Preparing, packaging, compound-
ing, or labeling for delivery a prescription drug or device, or a
radiopharmaceutical in the course of professional practice to an
ultimate user or his agent by or pursuant to the lawful order of a
practitioner.

(29) [(24)] Dispensing pharmacist--The authorized nuclear
pharmacist responsible for the final check of the dispensed prescription
before delivery to the patient.

(30) [(25)] Distribute--The delivering of a prescription
drug or device, or a radiopharmaceutical other than by administering
or dispensing.

(31) [(26)] Electronic radioactive prescription drug or-
der--A radioactive prescription drug order which is transmitted by an
electronic device to the receiver (pharmacy).

(32) [(27)] Internal test assessment--Validation of tests for
quality control necessary to insure the integrity of the test.

(33) [(28)] Nuclear pharmacy technique--The mechanical
ability required to perform the nonjudgmental, technical aspects of
preparing and dispensing radiopharmaceuticals.

(34) [(29)] Original prescription--The:

(A) original written radioactive prescription drug
orders; or

(B) original verbal or electronic radioactive prescrip-
tion drug orders reduced to writing either manually or electronically
by the pharmacist.
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(35) [(30)] Pharmacist-in-charge--The pharmacist desig-
nated on a pharmacy license as the pharmacist who has the authority
or responsibility for a pharmacy’s compliance with laws and rules
pertaining to the practice of pharmacy.

(36) [(31)] Pharmacy technician--Those individuals
utilized in pharmacies whose responsibility it shall be to provide
technical services that do not require professional judgment concerned
with the preparation and distribution of drugs or radiopharmaceuticals
under the direct supervision of and responsible to a pharmacist. Phar-
macy technician includes certified pharmacy technicians, pharmacy
technicians, and pharmacy technician trainees.

(37) [(32)] Pharmacy technician trainee--A pharmacy tech-
nician:

(A) participating in a pharmacy’s technician training
program; or

(B) a person currently enrolled in a technician training
program accredited by the American Society of Health-System Phar-
macists provided:

(i) the person is working during times the individual
is assigned to a pharmacy as a part of the experiential component of the
American Society of Health-System Pharmacists training program;

(ii) the person is under the direct supervision of and
responsible to a pharmacist; and

(iii) the supervising pharmacist conducts in-process
and final checks.

(38) [(33)] Process validation--Documented evidence pro-
viding a high degree of assurance that a specific process will consis-
tently produce a product meeting its predetermined specifications and
quality attributes.

(39) Quality assurance--The set of activities used to assure
that the process used in the preparation of sterile drug products lead to
products that meet predetermined standards of quality.

(40) [(34)] Radiopharmaceutical--A prescription drug or
device that exhibits spontaneous disintegration of unstable nuclei
with the emission of a nuclear particle(s) or photon(s), including any
nonradioactive reagent kit or nuclide generator that is intended to be
used in preparation of any such substance.

(41) [(35)] Radioactive drug quality control--The set of
testing activities used to determine that the ingredients, components
(e.g., containers), and final radiopharmaceutical prepared meets
predetermined requirements with respect to identity, purity, non-py-
rogenicity, and sterility and the interpretation of the resulting data
in order to determine the feasibility for use in humans and animals
including internal test assessment, authentication of product history,
and the keeping of mandatory records.

(42) [(36)] Radioactive drug service--The act of distribut-
ing radiopharmaceuticals; the participation in radiopharmaceutical se-
lection and the performance of radiopharmaceutical drug reviews.

(43) [(37)] Radioactive prescription drug order--An order
from a practitioner or a practitioner’s designated agent for a radiophar-
maceutical to be dispensed.

(44) [(38)] Sterile radiopharmaceutical--A dosage form of
a radiopharmaceutical free from living micro-organisms.

(45) [(39)] Therapeutic prescription drug order--A radioac-
tive prescription drug order issued for a specific patient for a therapeutic
purpose.

(46) [(40)] Ultimate user--A person who has obtained and
possesses a prescription drug or radiopharmaceutical for his or her own
use or for the use of a member of his or her household.

§291.53. Personnel.

(a) Pharmacists-in-Charge.

(1) (No change.)

(2) Responsibilities. The pharmacist-in-charge shall have
the responsibility for, at a minimum, the following:

(A) - (B) (No change.)

(C) determining that all pharmacists involved in com-
pounding sterile radiopharmaceuticals obtain continuing education ap-
propriate for the type of compounding done by the pharmacist;

(D) [(C)] supervising a system to assure appropriate
[establishing policies for] procurement of drugs and devices and stor-
age of all pharmaceutical materials including radiopharmaceuticals,
components used in the compounding of radiopharmaceuticals, and
drug delivery devices;

(E) assuring that the equipment used in compounding
is properly maintained;

(F) [(D)] developing a system for the disposal and dis-
tribution of drugs from the Class B pharmacy;

(G) developing a system for bulk compounding or
batch preparation of radiopharmaceuticals;

(H) [(E)] developing a system for the compounding,
sterility assurance, and quality control of sterile radiopharmaceuticals;

(I) [(F)] maintaining records of all transactions of the
Class B pharmacy necessary to maintain accurate control over and ac-
countability for all pharmaceutical materials including radiopharma-
ceuticals, required by applicable state and federal laws and rules;

(J) [(G)] developing a system to assure the maintenance
of effective controls against the theft or diversion of prescription drugs,
and records for such drugs;

(K) [(H)] assuring that the pharmacy has a system to
dispose of radioactive and cytotoxic waste in a manner so as not to
endanger the public health; and

(L) [(I)] legal operation of the pharmacy, including
meeting all inspection and other requirements of all state and federal
laws or rules governing the practice of pharmacy.

(b) Authorized nuclear pharmacists.

(1) (No change.)

(2) Special requirements for sterile compounding.

(A) All pharmacists engaged in compounding shall:

(i) possess the education, training, and proficiency
necessary to properly and safely perform compounding duties under-
taken or supervised; and

(ii) obtain continuing education appropriate for the
type of compounding done by the pharmacist.

(B) A pharmacist shall inspect and approve all compo-
nents, drug product containers, closures, labeling, and any other mate-
rials involved in the compounding process.

(C) A pharmacist shall review all compounding records
for accuracy and conduct in-process and final checks to assure that
errors have not occurred in the compounding process.
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(D) A pharmacist is responsible for the proper mainte-
nance, cleanliness, and use of all equipment used in the compounding
process.

(3) [(2)] Duties. Duties which may only be performed by
an authorized nuclear pharmacist are as follows:

(A) receiving verbal therapeutic prescription drug or-
ders and reducing these orders to writing, either manually or electron-
ically;

(B) receiving verbal, diagnostic prescription drug or-
ders in instances where patient specificity is required for patient safety
(e.g., radiolabeled blood products, radiolabeled antibiodies) and reduc-
ing these orders to writing, either manually or electronically;

(C) interpreting and evaluating radioactive prescription
drug orders;

(D) selection of drug products; and

(E) performing the final check of the dispensed pre-
scription before delivery to the patient to ensure that the radioactive
prescription drug order has been dispensed accurately as prescribed.

(c) Pharmacy Technicians.

(1) (No change.)

(2) Special requirements for sterile compounding. Phar-
macy technicians may compounding sterile pharmaceuticals provided
the pharmacy technicians:

(A) are either certified pharmacy technicians or techni-
cian trainees;

(B) have completed the education and training speci-
fied in paragraph (4) of this subsection; and

(C) are supervised by a pharmacist who has completed
the training specified in paragraph (4) of this subsection, conducts
in-process and final checks, and affixes his or her initials to the ap-
propriate quality control records.

(3) [(2)] Duties.

(A) General. Pharmacy technicians may perform any
nuclear pharmacy technique delegated by an authorized nuclear phar-
macist which is associated with the preparation and distribution of ra-
diopharmaceuticals other than those duties listed in subsection (b)(2)
of this section provided:

(i) an authorized nuclear pharmacist conducts
in-process and final checks; and

(ii) pharmacy technicians are under the direct super-
vision of and responsible to an authorized nuclear pharmacist.

(B) Labeling. Effective January 1, 2001, only certified
pharmacy technicians may affix a label to a prescription container.

(4) [(3)] Ratio of authorized nuclear pharmacist to phar-
macy technicians.

(A) The ratio of authorized nuclear pharmacists to phar-
macy technicians may not exceed 1:2, provided that only one pharmacy
technician may be engaged in the compounding of a sterile radiophar-
maceutical.

(B) The ratio of authorized nuclear pharmacists to phar-
macy technicians may be 1:3 provided that at least one of the three tech-
nicians is certified and only one may be engaged in the compounding
of a sterile radiopharmaceutical.

(d) Special education, training, and evaluation requirements
for pharmacy personnel compounding or responsible for the direct su-
pervision of pharmacy personnel compounding sterile radiopharma-
ceuticals.

(1) (No change.)

(2) Pharmacists.

(A) All pharmacists who compound sterile radiophar-
maceuticals or supervise pharmacy technicians compounding sterile ra-
diopharmaceuticals shall:

(i) initially and every seven years thereafter, [effec-
tive January 1, 2000,] complete through a single course, a minimum of
[a recognized course in an accredited college of pharmacy or a course
sponsored by an American Council on Pharmaceutical Education ap-
proved provider which provides] 20 hours of instruction and experience
in the areas listed in §291.26(c)(4) of this title (relating to Pharmacies
Compounding Sterile Pharmaceuticals. Such training may be obtained
through: [paragraph (1) of this subsection; and]

(I) completion of a structured on-the-job didac-
tic and experiential training program at this pharmacy which pro-
vides 20 hours of instruction and experience in the areas listed in
§291.26(c)(4) of this title. Such training may not be transferred to
another pharmacy unless the pharmacies are under common owner-
ship and control and use a common training program; or

(II) completion of a recognized course in an ac-
credited college of pharmacy or a course sponsored by an American
Council on Pharmaceutical Education approved provider which pro-
vides 20 hours of instruction and experience in the areas listed in
§291.26(c)(4) of this title; and

(ii) possess knowledge about:

(I) aseptic processing;

(II) quality control and quality assurance as re-
lated to environmental, component, and end-product testing;

(III) chemical, pharmaceutical, and clinical
properties of drugs;

(IV) container, equipment, and closure system
selection; and

(V) sterilization techniques.

[(B) Pharmacists shall discontinue preparation of sterile
radiopharmaceuticals if the training specified in subparagraph (A) of
this paragraph is not completed by January 1, 2000.]

(B) [(C)] The required experiential portion of the train-
ing programs specified in this paragraph must be supervised by an in-
dividual who has already completed training in the compounding of
sterile pharmaceuticals as specified in §291.26(c)(4) of this title.

(3) Pharmacy technicians. In addition to the qualifications
and training outlined in subsection (c) of this section, all pharmacy
technicians who compound sterile radiopharmaceuticals shall:

(A) (No change.)

(B) have initial training obtained either through com-
pletion of:

(i) a single course, a minimum of 40 hours of in-
struction and experience in the areas listed in §291.26(c)(4) of this title
(relating to Pharmacies Compounding Sterile Pharmaceuticals. Such
training may be obtained through:
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(I) completion of a structured on-the-job didac-
tic and experiential training program at this pharmacy which pro-
vides 40 hours of instruction and experience in the areas listed in
§291.26(c)(4) of this title. Such training may not be transferred to
another pharmacy unless the pharmacies are under common owner-
ship and control and use a common training program; or

(II) completion of a course sponsored by an
ACPE approved provider which provides 40 hours of instruction and
experience in the areas listed in §291.26(c)(4) of this title; or

(ii) a training program which is accredited by the
American Society of Health-System Pharmacists (formerly the Amer-
ican Society of Hospital Pharmacists). Individuals enrolled in training
programs accredited by the American Society of Health-System Phar-
macists may compound sterile pharmaceuticals in a licensed pharmacy
provided:

(I) the compounding occurs only during times
the individual is assigned to a pharmacy as a part of the experien-
tial component of the American Society of Health-System Pharmacists
training program;

(II) the individual is under the direct supervision
of and responsible to a pharmacist who has completed training as spec-
ified in §291.26(c)(4) of this title; and

(III) the supervising pharmacist conducts
in-process and final checks; and

(C) repeat the training specified in subparagraph (B) of
this paragraph at least every seven years; and

(D) acquire the required experiential portion of the
training programs specified in this subparagraph under the supervision
of an individual who has already completed training as specified in
paragraph (1) or (3) of this subsection.

[(B) complete through a single course, a structured
on-the-job didactic and experiential training program at this pharmacy
which provides 40 hours of instruction and experience in the areas
listed in paragraph (1) of this subsection. Such training may not be
transferred to another pharmacy unless the pharmacies are under
common ownership and control and use a common training program;]

[(C) acquire the required experiential portion of the
training programs specified in this paragraph under the supervision of
an individual who has already completed training in the compounding
of sterile pharmaceuticals.]

(E) [(D) effective January 1, 2001,] be certified phar-
macy technicians.

[(E) on January 1, 2001, discontinue preparation of
sterile pharmaceuticals if the technician has not taken and passed the
National Pharmacy Technician Certification Exam or other examina-
tion approved during an open meeting by the Board. Such pharmacy
technicians may continue to compound sterile pharmaceuticals during
the interim between the effective date of these rules and January 1,
2001, if they maintain documentation of completion of the training
specified in subparagraph (B) of this paragraph.]

(4) (No change.)

§291.54. Operational Standards.
(a) Licensing requirements.

(1) - (9) (No change.)

(10) A Class B pharmacy, licensed under the provisions
of the Act, §560.051(a)(2), which also operates another type of phar-
macy which would otherwise be required to be licensed under the Act,

§560.051(a)(1), concerning community pharmacy (Class A), is not re-
quired to secure a license for such other type of pharmacy; provided,
however, such licensee is required to comply with the provisions of
§291.31 of this title (relating to Definitions); §291.32 of this title (re-
lating to Personnel); §291.33 of this title (relating to Operational Stan-
dards); §291.34 of this title (relating to Records); and §291.35 of this
title (relating to Official [Triplicate] Prescription Requirements)[; and
§291.36 of this title (relating to Class A Pharmacies Dispensing Com-
pounded Sterile Parenteral and/or Enteral Products), contained in Com-
munity Pharmacy (Class A)], to the extent such rules are applicable to
the operation of the pharmacy.

(11) A Class B pharmacy engaged in nonsterile compound-
ing of drug products shall comply with the provisions of §291.25 of this
title (relating to Pharmacies Compounding Non-Sterile Pharmaceuti-
cals) [§§291.31 - 291.34 of this title (relating to Definitions, Personnel,
Operational Standards, and Records for Class A (Community) Pharma-
cies) to the extent such rules are applicable to nonsterile compounding
of drug products.]

(12) A Class B pharmacy engaged in sterile compounding
of pharmaceutical drug products other than radiopharmaceuticals shall
comply with the provisions of §291.26 of this title (relating to Phar-
macies Compounding Sterile Pharmaceuticals).

(b) Environment.

(1) (No change.)

(2) Special requirements for the compounding of sterile ra-
diopharmaceuticals. When the pharmacy compounds sterile radiophar-
maceuticals, the following is applicable.

(A) (No change.)

(B) Controlled area. The pharmacy shall have a des-
ignated controlled area for the compounding of sterile radiopharma-
ceuticals that is functionally separate from areas for the preparation of
non-sterile pharmaceuticals and is constructed to minimize the oppor-
tunities for particulate and microbial contamination. This controlled
area for the preparation of sterile pharmaceuticals shall:

(i) have a controlled environment that is aseptic or
contains an aseptic environmental control device(s). If the aseptic en-
vironmental control device is located within the controlled area, the
controlled area must extend a minimum of six feet from the device
and clearly marked to identify the separation between the controlled
and non-controlled area;

(ii) be clean, well lighted, and of sufficient size to
support sterile compounding activities;

(iii) be used only for the compounding of sterile
pharmaceuticals;

(iv) be designed to avoid outside traffic and air flow;

(v) be designed such that hand sanitizing and gown-
ing occurs outside the controlled area but accessible without use of the
hands of the compounding personnel;

(vi) have non-porous and washable floors or floor
covering to enable regular disinfection;

(vii) be ventilated in a manner not interfering with
aseptic environmental control conditions;

(viii) have hard cleanable walls and ceilings (acous-
tical ceiling tiles that are coated with an acrylic paint are acceptable);

(ix) have drugs and supplies stored on shelving ar-
eas above the floor to permit adequate floor cleaning; and
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(x) contain only the appropriate compounding sup-
plies and not be used for bulk storage for supplies and materials.

(C) (No change.)

(3) (No change.)

(c) - (d) (No change.)

(e) Equipment. The following minimum equipment is
required in a nuclear pharmacy:

(1) vertical laminar flow hood;

(2) dose calibrator;

(3) refrigerator and a system or device (i.e., thermometer)
to monitor the temperature daily to ensure that proper storage require-
ments are met if sterile pharmaceuticals are stored in the refrigerator;

(4) Class A prescription balance, and accurate weights or
balance of greater sensitivity if compounding occurs in the pharmacy
which requires weighing;

(5) scintillation analyzer;

(6) microscope and hemocytometer;

(7) equipment and utensils necessary for the proper com-
pounding of prescription drug or medication orders. Such equipment
and utensils used in the compounding process shall be:

(A) of appropriate design, appropriate capacity, and be
operated within designed operational limits;

(B) of suitable composition so that surfaces that contact
components, in-process material, or drug products shall not be reac-
tive, additive, or absorptive so as to alter the safety, identity, strength,
quality, or purity of the drug product beyond acceptable standards;

(C) cleaned and sanitized immediately prior to each
use; and

(D) routinely inspected, calibrated (if necessary), or
checked to ensure proper performance;

(8) appropriate disposal containers for used needles, sy-
ringes, etc., and if applicable, cytotoxic waste from the preparation of
chemotherapeutic agents, and/or biohazardous waste;

(9) all necessary supplies, including:

(A) disposable needles, syringes, and other aseptic
mixing;

(B) disinfectant cleaning solutions;

(C) hand washing agents with bactericidal action;

(D) disposable, lint free towels or wipes;

(E) appropriate filters and filtration equipment;

(F) cytotoxic spill kits, if applicable; and

(G) masks, caps, coveralls or gowns with tight cuffs,
shoe covers, and gloves, as applicable.

(10) [(7)] adequate glassware, utensils, gloves, syringe
shields and remote handling devices, and adequate equipment for
product quality control;

(11) [(8)] adequate shielding material;

(12) [(9)] typewriter or comparable equipment;

(13) [(10)] radiation dosimeters for visitors and personnel
and log entry book;

(14) [(11)] exhaust/fume hood with monitor, for storage
and handling of all volatile radioactive drugs if applicable, to be de-
termined by the Texas Radiation Control Bureau;

(15) [(12)] calculator; and

(16) [(13)] adequate radiation monitor(s).

(f) - (i) (No change.)

§291.55. Records.
(a) - (c) (No change.)

(d) Other records. Other records to be maintained by a phar-
macy:

(1) - (3) (No change.)

(4) suppliers’ invoices of dangerous drugs and controlled
substances; a pharmacist [pharmacists or other responsible individuals]
shall verify that the controlled drugs listed on the invoices were actually
received by clearly recording his/her [their] initials and the actual date
of receipt of the controlled substances;

(5) - (9) (No change.)

(e) - (f) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,

2003.

TRD-200306092
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 305-8028

♦ ♦ ♦
SUBCHAPTER D. INSTITUTIONAL
PHARMACY (CLASS C)
22 TAC §§291.72 - 291.76

The Texas State Board of Pharmacy proposes amendments
to §291.72, concerning Definitions, §291.73, concerning
Personnel, §291.74, concerning Operational Standards, and
§291.75, concerning Records in a Class C (Institutional)
Pharmacy and §291.76, concerning Class C Pharmacies
Located in a Freestanding Ambulatory Surgical Center. The
amendments to §§291.72 - 291.74 and §291.76, if adopted, will
amend the current provisions relating to compounding of sterile
pharmaceuticals to match new §291.26 which outlines new
provisions for the compounding of sterile pharmaceuticals. The
amendments to §291.75 and §291.76(e), if adopted, will specify
that only a pharmacist may verify the receipt of controlled
substances by a pharmacy.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the amendments are in
effect, there will be no fiscal implications for state government as
a result of enforcing or administering the amendments. There
are no anticipated fiscal implications for local government.

Ms. Dodson has determined that, for each year of the first five-
year period the amendments will be in effect, the public benefit
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anticipated as a result of enforcing the amendments will be the
establishing of standards for the compounding of non-sterile and
sterile pharmaceuticals by pharmacies and stricter controls on
the receipt of controlled substances by pharmacies. There is no
fiscal impact anticipated for small or large businesses or to other
entities who are required to comply with the sections.

A public hearing to receive comments on the proposed amend-
ments will be held at 9:00 a.m. on Tuesday, November 18,
2003, at the Health Professions Council Board Room, 333
Guadalupe Street, Tower II, Room 2-225, Austin, Texas 78701.
Persons planning to present comments to the Board are asked
to provide a written copy of their comments prior to the hearing
or bring 20 copies to the hearing. Written comments on the
amendments may be submitted to Allison Benz, R.Ph., M.S.,
Director of Professional Services, 333 Guadalupe Street, Suite
3-600, Austin, Texas, 78701, FAX: (512) 305-8082, e-mail:
allison.benz@tsbp.state.tx.us. Comments must be received by
5 p.m., November 12, 2003.

The amendments are proposed under §551.002 and
§554.051(a) of the Texas Pharmacy Act (Chapters 551 -
566 and 568 - 569, Texas Occupations Code). The Board
interprets §551.002 as authorizing the agency to protect the
public through the effective control and regulation of the practice
of pharmacy. The Board interprets §554.051(a) as authorizing
the agency to adopt rules for the proper administration and
enforcement of the Act.

The statutes affected by the amendments: Chapters 551 - 566
and 568 - 569, Texas Occupations Code.

§291.72. Definitions.
The following words and terms, when used in these sections, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) - (3) (No change.)

[(4) Airborne particulate cleanliness class--The level of
cleanliness specified by the maximum allowable number of particles
per cubic foot of air as specified in Federal Standard 209E et seq. For
example:

[(A) Class 100 is an atmospheric environment which
contains less than 100 particles 0.5 microns in diameter per cubic foot
of air;]

[(B) Class 10,000 is an atmospheric environment which
contains less than 10,000 particles 0.5 microns in diameter per cubic
foot of air; and]

[(C) Class 100,000 is an atmospheric environment
which contains less than 100,000 particles 0.5 microns in diameter per
cubic foot of air.]

[(5) Aseptic preparation--The technique involving proce-
dures designed to preclude contamination of drugs, packaging, equip-
ment, or supplies by microorganisms during processing.]

(4) [(6)] Automated compounding or counting device--An
automated device that compounds, measures, counts and/or packages
a specified quantity of dosage units of a designated drug product.

(5) [(7)] Automated medication supply system--a mechan-
ical system that performs operations or activities relative to the storage
and distribution of medications for administration and which collects,
controls, and maintains all transaction information.

[(8) Batch preparation/compounding--Compounding of
multiple sterile-product units, in a single discrete process, by the
same individual(s), carried out during one limited time period. Batch

preparation does not include the preparation of multiple sterile-product
units pursuant to medication orders.]

[(9) Biological safety cabinet--Containment unit suitable
for the preparation of low to moderate risk agents where there is a need
for protection of the product, personnel, and environment, according to
National Sanitation Foundation (NSF) Standard 49.]

(6) [(10)] Board--The State Board of Pharmacy.

(7) [(11)] Certified Pharmacy Technician--A pharmacy
technician who:

(A) has completed the pharmacy technician training
program of the pharmacy;

(B) has taken and passed the National Pharmacy Tech-
nician Certification Exam or other examination approved during an
open meeting by the Board; and

(C) maintains a current certification with the Pharmacy
Technician Certification Board or any other entity providing an exam-
ination approved by the Board.

[(12) Clean room--A room in which the concentration of
airborne particles is controlled and there are one or more clean zones
according to Federal Standard 209E et seq.]

[(13) Clean zone--A defined space in which the concentra-
tion of airborne particles is controlled to meet a specified airborne par-
ticulate cleanliness class.]

[(14) Compounding--The preparation, mixing, assem-
bling, packaging, or labeling of a drug or device:]

[(A) as the result of a practitioner’s prescription drug or
medication order or initiative based on the practitioner-patient-pharma-
cist relationship in the course of professional practice;

[(B) in anticipation of prescription drug or medication
orders based on routine, regularly observed prescribing patterns; or]

[(C) for the purpose of, or as an incident to research,
teaching, or chemical analysis and not for sale or dispensing.]

(8) [(15)] Confidential record--Any health-related record
that contains information that identifies an individual and that is
maintained by a pharmacy or pharmacist, such as a patient medication
record, prescription drug order, or medication drug order.

(9) [(16)] Consultant pharmacist--A pharmacist retained
by a facility on a routine basis to consult with the facility in areas that
pertain to the practice of pharmacy.

[(17) Controlled area--A controlled area is the area desig-
nated for preparing sterile pharmaceuticals.]

(10) [(18)] Controlled substance--A drug, immediate pre-
cursor, or other substance listed in Schedules I-V or Penalty Groups
1-4 of the Texas Controlled Substances Act, as amended, or a drug,
immediate precursor, or other substance included in Schedules I-V of
the Federal Comprehensive Drug Abuse Prevention and Control Act of
1970, as amended (Public Law 91-513).

[(19) Critical areas--Any area in the controlled area where
products or containers are exposed to the environment.]

[(20) Cytotoxic--A pharmaceutical that has the capability
of killing living cells.]

(11) [(21)] Dangerous drug--Any drug or device that is not
included in Penalty Groups 1-4 of the controlled Substances Act and
that is unsafe for self-medication or any drug or device that bears or is
required to bear the legend:
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(A) "Caution: federal law prohibits dispensing without
prescription"; or

(B) "Caution: federal law restricts this drug to use by or
on the order of a licensed veterinarian."

(12) [(22)] Device--An instrument, apparatus, implement,
machine, contrivance, implant, in vitro reagent, or other similar or re-
lated article, including any component part or accessory, that is required
under federal or state law to be ordered or prescribed by a practitioner.

(13) [(23)] Direct copy--Electronic copy or carbonized
copy of a medication order, including a facsimile (FAX), tele-auto-
graph, or a copy transmitted between computers.

(14) [(24)] Dispense--Preparing, packaging, compound-
ing, or labeling for delivery a prescription drug or device in the course
of professional practice to an ultimate user or his agent by or pursuant
to the lawful order of a practitioner.

(15) [(25)] Distribute--The delivery of a prescription drug
or device other than by administering or dispensing.

(16) [(26)] Distributing pharmacist--The pharmacist who
checks the medication order prior to distribution.

(17) [(27)] Downtime--Period of time during which a data
processing system is not operable.

(18) [(28)] Drug regimen review--

(A) An evaluation of medication orders and patient
medication records for:

(i) known allergies;

(ii) rational therapy--contraindications;

(iii) reasonable dose and route of administration;

(iv) reasonable directions for use;

(v) duplication of therapy;

(vi) drug-drug interactions;

(vii) drug-food interactions;

(viii) drug-disease interactions;

(ix) adverse drug reactions; and

(x) proper utilization, including overutilization or
underutilization.

(B) The drug regimen review may be conducted prior
to administration of the first dose (prospective) or after administration
of the first dose (retrospective).

(19) [(29)] Electronic signature--A unique security code or
other identifier which specifically identifies the person entering infor-
mation into a data processing system. A facility which utilizes elec-
tronic signatures must:

(A) maintain a permanent list of the unique security
codes assigned to persons authorized to use the data processing
system; and

(B) have an ongoing security program which is capable
of identifying misuse and/or unauthorized use of electronic signatures.

(20) [(30)] Expiration date--The date (and time, when ap-
plicable) beyond which a product should not be used.

(21) [(31)] Facility--

(A) a hospital or other in-patient facility that is licensed
under chapter 241 or 577, Health and Safety code;

(B) a hospice in-patient facility that is licensed under
Chapter 142, Health and Safety Code;

(C) an ambulatory surgical center licensed under Chap-
ter 243, Health and Safety Code; or

(D) a hospital maintained or operated by the state.

(22) [(32)] Floor stock--Prescription drugs or devices not
labeled for a specific patient and maintained at a nursing station or
other hospital department (excluding the pharmacy) for the purpose of
administration to a patient of the facility.

(23) [(33)] Formulary--List of drugs approved for use in
the facility by the committee which performs the pharmacy and thera-
peutics function for the facility.

(24) [(34)] Full-time pharmacist--A pharmacist who works
in a pharmacy from 30 to 40 hours per week or if the pharmacy is open
less than 60 hours per week, one-half of the time the pharmacy is open.

(25) [(35)] Hard copy--A physical document that is read-
able without the use of a special device (i.e., cathode ray tube (CRT),
microfiche reader, etc).

(26) [(36)] Inpatient--A person who is duly admitted to the
licensed hospital, or other hospital or facility maintained or operated
by the state, or who is receiving long term care services or Medicare
extended care services in a swing bed on the hospital premise or an
adjacent, readily accessible facility which is under the authority of the
hospital’s governing body. For the purposes of this definition, the term
"long term care services" means those services received in a skilled
nursing facility which is a distinct part of the hospital and the distinct
part is not licensed separately or formally approved as a nursing home
by the state, even though it is designated or certified as a skilled nursing
facility. An inpatient includes a person confined in any correctional
institution operated by the state of Texas.

(27) [(37)] Institutional pharmacy--Area or areas in a facil-
ity where drugs are stored, bulk compounded, delivered, compounded,
dispensed, and distributed to other areas or departments of the facility,
or dispensed to an ultimate user or his or her agent.

(28) [(38)] Investigational new drug--New drug intended
for investigational use by experts qualified to evaluate the safety and
effectiveness of the drug as authorized by the Food and Drug Admin-
istration.

(29) [(39)] Medical Practice Act--The Texas Medical Prac-
tice Act, Subtitle B, Occupations Code, as amended.

(30) [(40)] Medication order--A written order from a prac-
titioner or a verbal order from a practitioner or his authorized agent for
administration of a drug or device.

(31) [(41)] Part-time pharmacist--A pharmacist either em-
ployed or under contract, who routinely works less than full-time.

(32) [(42)] Perpetual inventory--An inventory which doc-
uments all receipts and distributions of a drug product, such that an
accurate, current balance of the amount of the drug product present in
the pharmacy is indicated.

(33) [(43)] Pharmaceutical care--The provision of drug
therapy and other pharmaceutical services intended to assist in the
cure or prevention of a disease, elimination or reduction of a patient’s
symptoms, or arresting or slowing of a disease process.
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(34) [(44)] Pharmacist-in-charge--Pharmacist designated
on a pharmacy license as the pharmacist who has the authority or
responsibility for a pharmacy’s compliance with laws and rules
pertaining to the practice of pharmacy.

(35) [(45)] Pharmacy and therapeutics function--Commit-
tee of the medical staff in the facility which assists in the formulation of
broad professional policies regarding the evaluation, selection, distri-
bution, handling, use, and administration, and all other matters relating
to the use of drugs and devices in the facility.

(36) [(46)] Pharmacy technician--Those individuals uti-
lized in pharmacies whose responsibility it shall be to provide technical
services that do not require professional judgment concerned with
the preparation and distribution of drugs under the direct supervision
of and responsible to a pharmacist. Pharmacy technician includes
certified pharmacy technicians, pharmacy technicians, and pharmacy
technician trainees.

(37) [(47)] Pharmacy technician trainee--a pharmacy tech-
nician:

(A) participating in a pharmacy’s technician training
program; or

(B) a person currently enrolled in a technician training
program accredited by the American Society of Health-System Phar-
macists provided:

(i) the person is working during times the individual
is assigned to a pharmacy as a part of the experiential component of the
American Society of Health-System Pharmacists training program;

(ii) the person is under the direct supervision of and
responsible to a pharmacist; and

(iii) the supervising pharmacist conducts in-process
and final checks.

(38) [(48)] Pre-packaging--The act of re-packaging and
re-labeling quantities of drug products from a manufacturer’s original
container into unit-dose packaging or a multiple dose container for
distribution within the facility.

(39) [(49)] Prescription drug--

(A) A substance for which federal or state law requires
a prescription before it may be legally dispensed to the public;

(B) A drug or device that under federal law is required,
prior to being dispensed or delivered, to be labeled with either of the
following statements:

(i) Caution: federal law prohibits dispensing with-
out prescription; or

(ii) Caution: federal law restricts this drug to use by
or on order of a licensed veterinarian; or

(C) A drug or device that is required by any applicable
federal or state law or regulation to be dispensed on prescription only
or is restricted to use by a practitioner only.

(40) [(50)] Prescription drug order--

(A) a written order from a practitioner or a verbal order
from a practitioner or his authorized agent to a pharmacist for a drug
or device to be dispensed; or

(B) a written order or a verbal order pursuant to Subtitle
B, Chapter 157, Occupations Code.

[(51) Process validation--Documented evidence providing
a high degree of assurance that a specific process will consistently pro-
duce a product meeting its predetermined specifications and quality at-
tributes.]

[(52) Quality assurance--The set of activities used to assure
that the process used in the preparation of sterile drug products lead to
products that meet predetermined standards of quality.]

[(53) Quality control--The set of testing activities used to
determine that the ingredients, components (e.g., containers), and fi-
nal sterile pharmaceuticals prepared meet predetermined requirements
with respect to identity, purity, non-pyrogenicity, and sterility.]

(41) [(54)] Sample--A prescription drug which is not in-
tended to be sold and is intended to promote the sale of the drug.

[(55) Sterile pharmaceutical--A dosage form free from liv-
ing micro-organisms.]

(42) [(56)] Texas Controlled Substances Act--The Texas
Controlled Substances Act, the Health and Safety Code, Chapter 481,
as amended.

(43) [(57)] Unit-dose packaging--The ordered amount of
drug in a dosage form ready for administration to a particular patient,
by the prescribed route at the prescribed time, and properly labeled with
name, strength, and expiration date of the drug.

(44) [(58)] Unusable drugs--Drugs or devices that are un-
usable for reasons, such as they are adulterated, misbranded, expired,
defective, or recalled.

(45) [(59)] Written protocol--A physician’s order, standing
medical order, standing delegation order, or other order or protocol as
defined by rule of the Texas State Board of Medical Examiners under
the Texas Medical Practice Act Subtitle B, Chapter 157, Occupations
Code.

§291.73. Personnel.

(a) (No change.)

(b) Pharmacist-in-charge.

(1) (No change.)

(2) Responsibilities. The pharmacist-in-charge shall have
the responsibility for, at a minimum, the following:

(A) - (B) (No change.)

[(C) developing a system for the compounding, sterility
assurance, quality assurance and quality control of sterile pharmaceu-
ticals compounded within the institutional pharmacy;]

[(D) developing a system to assure that all pharmacy
personnel responsible for compounding and/or supervising the com-
pounding of sterile pharmaceuticals within the pharmacy receive ap-
propriate education and training and competency evaluation;]

(C) [(E)] providing written guidelines and approval of
the procedure to assure that all pharmaceutical requirements are met
when any part of preparing, sterilizing, and labeling of sterile pharma-
ceuticals is not performed under direct pharmacy supervision;

[(F) developing a system for bulk compounding or
batch preparation of drugs;]

[(G) establishing specifications for procurement and
storage of all pharmaceutical materials including pharmaceuticals,
components used in the compounding of pharmaceuticals, and drug
delivery devices;]

28 TexReg 8530 October 3, 2003 Texas Register



(D) [(H)] participating in the development of a formu-
lary for the facility, subject to approval of the appropriate committee of
the facility;

(E) [(I)] developing a system to assure that drugs to be
administered to inpatients are distributed pursuant to an original or di-
rect copy of the practitioner’s medication order;

(F) [(J)] developing a system for the filling and labeling
of all containers from which drugs are to be distributed or dispensed;

(G) [(K)] assuring that the pharmacy maintains and
makes available a sufficient inventory of antidotes and other emergency
drugs as well as current antidote information, telephone numbers
of regional poison control center and other emergency assistance
organizations, and such other materials and information as may be
deemed necessary by the appropriate committee of the facility;

(H) [(L)] maintaining records of all transactions of the
institutional pharmacy as may be required by applicable law, state and
federal, and as may be necessary to maintain accurate control over and
accountability for all pharmaceutical materials including pharmaceu-
ticals, components used in the compounding of pharmaceuticals, and
drug delivery devices;

(I) [(M)] participating in those aspects of the facility’s
patient care evaluation program which relate to pharmaceutical utiliza-
tion and effectiveness;

(J) [(N)] participating in teaching and/or research pro-
grams in the facility;

(K) [(O)] implementing the policies and decisions of
the appropriate committee(s) relating to pharmaceutical services of the
facility;

(L) [(P)] providing effective and efficient messenger or
delivery service to connect the institutional pharmacy with appropriate
areas of the facility on a regular basis throughout the normal workday
of the facility;

(M) [(Q)] developing a system for the labeling, storage,
and distribution of investigational new drugs, including maintenance of
information in the pharmacy and nursing station where such drugs are
being administered, concerning the dosage form, route of administra-
tion, strength, actions, uses, side effects, adverse effects, interactions
and symptoms of toxicity of investigational new drugs;

(N) [(R)] assuring that records in a data processing sys-
tem are maintained such that the data processing system is in compli-
ance with Class C (Institutional) pharmacy requirements;

(O) [(S)] assuring that a reasonable effort is made to
obtain, record, and maintain patient medication records;

(P) [(T)] assuring the legal operation of the pharmacy,
including meeting all inspection and other requirements of all state and
federal laws or rules governing the practice of pharmacy; and

(Q) [(U)] if the pharmacy uses an automated medication
supply system, shall be responsible for the following:

(i) reviewing and approving all policies and proce-
dures for system operation, safety, security, accuracy and access, pa-
tient confidentiality, prevention of unauthorized access, and malfunc-
tion;

(ii) inspecting medications in the automated medi-
cation supply system, at least monthly, for expiration date, misbrand-
ing, physical integrity, security, and accountability;

(iii) assigning, discontinuing, or changing personnel
access to the automated medication supply system;

(iv) ensuring that pharmacy technicians and licensed
healthcare professionals performing any services in connection with an
automated medication supply system have been properly trained on the
use of the system and can demonstrate comprehensive knowledge of the
written policies and procedures for operation of the system; and

(v) ensuring that the automated medication supply
system is stocked accurately and an accountability record is maintained
in accordance with the written policies and procedures of operation.

(c) (No change.)

(d) Pharmacists.

(1) - (2) (No change.)

(3) Special requirements for compounding.

(A) Non-Sterile Pharmaceuticals. All pharmacists
engaged in compounding non-sterile pharmaceuticals shall meet the
training requirements specified in §291.25 of this title (relating to
Pharmacies Compounding Non-sterile Pharmaceuticals).

(B) Sterile Pharmaceuticals. All pharmacists engaged
in compounding non-sterile pharmaceuticals shall meet the training
requirements specified in §291.26 of this title (relating to Pharmacies
Compounding Sterile Pharmaceuticals).

(e) Pharmacy technicians.

(1) (No change.)

(2) Duties.

[(A)] [General.] Duties may include, but need not be
limited to, the following functions under the direct supervision of and
responsible to a pharmacist:

(A) [(i)] pre-packing and labeling unit and multiple
dose packages, provided a pharmacist supervises and conducts
in-process and final checks and affixes his or her signature (first
initial and last name or full signature) or electronic signature to the
appropriate quality control records;

(B) [(ii)] preparing, packaging, compounding, or label-
ing prescription drugs pursuant to medication orders, provided a phar-
macist supervises and checks the preparation;

(C) [(iii)] bulk compounding or batch preparation pro-
vided a pharmacist supervises and conducts in-process and final checks
and affixes his or her initials to the appropriate quality control records;

(D) [(iv)] distributing routine orders for stock supplies
to patient care areas;

(E) [(v)] entering medication order and drug distribu-
tion information into a data processing system, provided judgmental
decisions are not required and a pharmacist checks the accuracy of the
information entered into the system prior to releasing the order or in
compliance with the absence of pharmacist requirements contained in
§291.74(e) of this title (relating to Operational Standards);

(F) [(vi)] loading bulk unlabeled drugs into an au-
tomated compounding or counting device provided a pharmacist
supervises, verifies that the system was properly loaded prior to use,
and affixes his or her signature (first initial and last name or full
signature) or electronic signature to the appropriate quality control
records; and

(G) [(vii)] may be allowed access to automated medi-
cation supply systems after proper training on the use of the automated
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medication supply system and demonstration of comprehensive knowl-
edge of the written policies and procedures for its operation.

[(B) Sterile pharmaceuticals.]

[(i) Only pharmacy technicians who have completed
the training specified in subsection (f) of this section may compound
sterile pharmaceuticals pursuant to medication orders providing a phar-
macist who has completed the training specified in subsection (f) of this
section supervises, conducts in-process and final checks, and affixes his
or her initials to the label or if batch prepared, to the appropriate qual-
ity control records. (The initials are not required on the label if it is
maintained in a permanent record of the pharmacy).]

[(ii) Effective January 1, 2001, pharmacy techni-
cians may compound sterile pharmaceuticals pursuant to medication
orders provided the pharmacy technicians:]

[(I) are certified pharmacy technicians or techni-
cian trainees;]

[(II) Have Completed The Training Specified in
subsection (F) of this section; and]

[(III) are supervised by a pharmacist who has
completed the training specified in (f) of this section, conducts
in-process and final checks, and affixes his or her initials to the label
or if batch prepared, to the appropriate quality control records. (The
initials are not required on the label if it is maintained in a permanent
record of the pharmacy).]

(3) Special requirements for compounding.

(A) Non-Sterile Pharmaceuticals. All pharmacy
technicians engaged in compounding non-sterile pharmaceuticals
shall meet the training requirements specified in §291.25 of this title.

(B) Sterile Pharmaceuticals. Pharmacy technicians
may compound sterile pharmaceuticals pursuant to medication orders
provided the pharmacy technicians:

(i) are certified pharmacy technicians or technician
trainees;

(ii) have completed the training specified in subsec-
tion (f) of this section; and

(iii) are supervised by a pharmacist who has com-
pleted the training specified in §291.26 of this title, conducts in-process
and final checks, and affixes his or her initials to the label or if batch
prepared, to the appropriate quality control records. (The initials are
not required on the label if it is maintained in a permanent record of
the pharmacy).

(4) [(3)] Procedures.

(A) pharmacy technicians shall handle medication or-
ders in accordance with standard, written procedures and guidelines.

(B) pharmacy technicians shall handle prescription
drug orders in the same manner as those working in a Class A
pharmacy.

(5) [(4)] Training.

(A) pharmacy technicians shall complete initial training
as outlined by the pharmacist-in-charge in a training manual, prior to
the regular performance of their duties. Such training:

(i) shall include training and experience as outlined
in paragraph (5) of this subsection; and

(ii) may not be transferred to another pharmacy un-
less:

(I) the pharmacies are under common ownership
and control and have a common training program; and

(II) the pharmacist-in-charge of each pharmacy
in which the pharmacy technician works certifies that the pharmacy
technician is competent to perform the duties assigned in that phar-
macy.

(B) A pharmacy technician shall be designated a phar-
macy technician trainee until completing the full training program. A
pharmacy technician trainee:

(i) may perform all of the duties of a pharmacy tech-
nician including the compounding of sterile pharmaceuticals provided
the pharmacy technician trainee complies with the provisions of para-
graph (2)(B) of this subsection; and

(ii) may be designated a pharmacy technician
trainee for no longer than one year except as specified in paragraph
(1)(B) of this subsection.

(C) The pharmacist-in-charge shall assure the continu-
ing competency of pharmacy technicians through in-service education
and training to supplement initial training.

(D) The pharmacist-in-charge shall document the com-
pletion of the training program and certify the competency of phar-
macy technicians completing the training. A written record of initial
and in-service training of pharmacy technicians shall be maintained and
contain the following information:

(i) name of the person receiving the training;

(ii) date(s) of the training;

(iii) general description of the topics covered;

(iv) a statement or statements that certifies that the
pharmacy technician is competent to perform the duties assigned;

(v) name of the person supervising the training; and

(vi) signature of the pharmacy technician and the
pharmacist-in-charge or other pharmacist employed by the pharmacy
and designated by the pharmacist-in-charge as responsible for training
of pharmacy technicians.

(E) A person who has previously completed training as
a pharmacy technician, or a licensed nurse or physician assistant is not
required to complete the entire training program if the person is able to
show competency through a documented assessment of competency.
Such competency assessment may be conducted by personnel desig-
nated by the pharmacist-in-charge, but the final acceptance of compe-
tency must be approved by the pharmacist-in-charge.

(6) [(5)] Training program. Pharmacy technician training
shall be outlined in a training manual. Such training manual shall, at a
minimum, contain the following:

(A) written procedures and guidelines for the use and
supervision of pharmacy technicians. Such procedures and guidelines
shall:

(i) specify the manner in which the pharmacist re-
sponsible for the supervision of pharmacy technicians will supervise
such personnel and verify the accuracy and completeness of all acts,
tasks, and functions performed by such personnel; and

(ii) specify duties which may and may not be per-
formed by pharmacy technicians; and
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(B) instruction in the following areas and any additional
areas appropriate to the duties of pharmacy technicians in the phar-
macy:

(i) Orientation;

(ii) Job descriptions;

(iii) Communication techniques;

(iv) Laws and rules;

(v) Security and safety;

(vi) Prescription drugs:

(I) Basic pharmaceutical nomenclature;

(II) Dosage forms;

(vii) Medication drug orders:

(I) Prescribers;

(II) Directions for use;

(III) Commonly-used abbreviations and sym-
bols;

(IV) Number of dosage units;

(V) Strength and systems of measurement;

(VI) Route of administration;

(VII) Frequency of administration;

(VIII) Interpreting directions for use;

(viii) Medication drug order preparation:

(I) Creating or updating patient medication
records;

(II) Entering medication drug order information
into the computer or typing the label in a manual system;

(III) Selecting the correct stock bottle;

(IV) Accurately counting or pouring the appro-
priate quantity of drug product;

(V) Selecting the proper container;

(VI) Affixing the prescription label;

(VII) Affixing auxiliary labels, if indicated;

(VIII) Preparing the finished product for inspec-
tion and final check by pharmacists;

(ix) Other functions;

(x) Drug product Prepackaging;

(xi) Compounding of Non-sterile pharmaceuticals;

(xii) Written policy and guidelines for use of and su-
pervision of pharmacy technicians.

[(f) Special education, training, and evaluation requirements
for pharmacy personnel compounding or responsible for the direct su-
pervision of pharmacy personnel compounding sterile pharmaceuti-
cals.]

[(1) General.]

[(A) All pharmacy personnel preparing sterile pharma-
ceuticals shall receive didactic and experiential training and compe-
tency evaluation through demonstration, testing (written or practical)
as outlined by the pharmacist-in-charge and described in the policy and

procedure or training manual. Such training shall include instruction
and experience in the following areas:]

[(i) aseptic technique;]

[(ii) critical area contamination factors;]

[(iii) environmental monitoring;]

[(iv) facilities;]

[(v) equipment and supplies;]

[(vi) sterile pharmaceutical calculations and termi-
nology;]

[(vii) sterile pharmaceutical compounding docu-
mentation;]

[(viii) quality assurance procedures;]

[(ix) aseptic preparation procedures, including
proper gowning and gloving technique;]

[(x) the handling of cytotoxic and hazardous drugs;
and]

[(xi) general conduct in the controlled area.]

[(B) The aseptic technique of each person compound-
ing or responsible for the direct supervision of personnel compounding
sterile pharmaceuticals shall be observed and evaluated as satisfactory
through written or practical tests and process validation and such eval-
uation documented.]

[(C) Although process validation may be incorporated
into the experiential portion of a training program, process validation
must be conducted at each pharmacy where an individual compounds
sterile pharmaceuticals. No product intended for patient use shall be
compounded by an individual until the on-site process validation test
indicates that the individual can competently perform aseptic proce-
dures, except that a pharmacist may compound sterile pharmaceuticals
and supervise pharmacy technicians compounding sterile pharmaceu-
ticals without process validation provided the pharmacist:]

[(i) has completed a recognized course in an accred-
ited college of pharmacy or a course sponsored by an American Coun-
cil on Pharmaceutical Education approved provider which provides 20
hours of instruction and experience in the areas listed in this paragraph;
and]

[(ii) completes the on-site process validation within
seven days of commencing work at the pharmacy.]

[(D) Process validation procedures for assessing the
preparation of specific types of sterile pharmaceuticals shall be
representative of all types of manipulations, products, and batch sizes
that personnel preparing that type of pharmaceutical are likely to
encounter.]

[(E) The pharmacist-in-charge shall assure continuing
competency of pharmacy personnel through in-service education, train-
ing, and process validation to supplement initial training. Personnel
competency shall be evaluated:]

[(i) during orientation and training prior to the reg-
ular performance of those tasks;]

[(ii) whenever the quality assurance program yields
an unacceptable result;]

[(iii) whenever unacceptable techniques are ob-
served; and]

[(iv) at least on an annual basis.]
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[(2) Pharmacists.]

[(A) All pharmacists who compound sterile pharma-
ceuticals or supervise pharmacy technicians compounding sterile
pharmaceuticals shall:]

[(i) complete through a single course, a minimum 20
hours of instruction and experience in the areas listed in paragraph (1)
of this subsection. Such training may be evidenced by either:]

[(I) completion of a structured on-the-job didac-
tic and experiential training program at this pharmacy which provides
20 hours of instruction and experience in the areas listed in paragraph
(1) of this subsection. Such training may not be transferred to an-
other pharmacy unless the pharmacies are under common ownership
and control and use a common training program; or]

[(II) completion of a recognized course in an ac-
credited college of pharmacy or a course sponsored by an American
Council on Pharmaceutical Education approved provider which pro-
vides 20 hours of instruction and experience in the areas listed in para-
graph (1) of this subsection; and]

[(ii) possess knowledge about:]

[(I) aseptic processing;]

[(II) quality control and quality assurance as re-
lated to environmental, component, and end-product testing;]

[(III) chemical, pharmaceutical, and clinical
properties of drugs;]

[(IV) container, equipment, and closure system
selection; and]

[(V) sterilization techniques.]

[(B) The required experiential portion of the training
programs specified in this paragraph must be supervised by an indi-
vidual who has already completed training as specified in paragraph
(2) or (3) of this subsection.]

[(3) Pharmacy technicians. In addition to the qualifications
and training outlined in subsection (e) of this section, all pharmacy
technicians who compound sterile pharmaceuticals shall:]

[(A) have a high school or equivalent education;]

[(B) either:]

[(i) complete through a single course, a minimum of
40 hours of instruction and experience in the areas listed in paragraph
(1) of this subsection. Such training may be obtained through the:]

[(I) completion of a structured on-the-job didac-
tic and experiential training program at this pharmacy which provides
40 hours of instruction and experience in the areas listed in paragraph
(1) of this subsection. Such training may not be transferred to an-
other pharmacy unless the pharmacies are under common ownership
and control and use a common training program; or]

[(II) completion of a course sponsored by an
ACPE approved provider which provides 40 hours of instruction and
experience in the areas listed in paragraph (1) of this subsection; or]

[(ii) complete a training program which is accred-
ited by the American Society of Health-System Pharmacists (formerly
the American Society of Hospital Pharmacists). Individuals enrolled in
training programs accredited by the American Society of Health-Sys-
tem Pharmacists may compound sterile pharmaceuticals in a licensed
pharmacy provided:]

[(I) the compounding occurs only during times
the individual is assigned to a pharmacy as a part of the experien-
tial component of the American Society of Health-System Pharmacists
training program;]

[(II) the individual is under the direct supervi-
sion of and responsible to a pharmacist who has completed training
as specified in paragraph (2) of this subsection; and]

[(III) the supervising pharmacist conducts
in-process and final checks; and]

[(C) on January 1, 2001, discontinue preparation of
sterile pharmaceuticals if the technician has not taken and passed the
National Pharmacy Technician Certification Exam or other examina-
tion approved during an open meeting by the Board. Such pharmacy
technicians may continue to compound sterile pharmaceuticals during
the interim between the effective date of these rules and January 1,
2001, if they maintain documentation of completion of the training
specified in subparagraph (B) of this paragraph ]

[(D) acquire the required experiential portion of the
training programs specified in this paragraph under the supervision of
an individual who has already completed training as specified in this
paragraph or paragraph (2) of this subsection.]

[(4) Documentation of Training. A written record of initial
and in-service training and the results of written or practical testing
and process validation of pharmacy personnel shall be maintained and
contain the following information:]

[(A) name of the person receiving the training or com-
pleting the testing or process validation;]

[(B) date(s) of the training, testing, or process valida-
tion;]

[(C) general description of the topics covered in the
training or testing or of the process validated;]

[(D) name of the person supervising the training, test-
ing, or process validation; and]

[(E) signature (first initial and last name or full signa-
ture) of the person receiving the training or completing the testing or
process validation and the pharmacist-in-charge or other pharmacist
employed by the pharmacy and designated by the pharmacist-in-charge
as responsible for training, testing, or process validation of personnel.]

(f) [(g)] Identification of pharmacy personnel. All pharmacy
personnel shall wear an identification tag or badge which bears the per-
son’s name and identifies him or her by title or function as follows:

(1) Pharmacy technicians. All pharmacy technicians shall
wear an identification tag or badge which bears the person’s name and
identifies him or her as a pharmacy technician trainee, pharmacy tech-
nician, or a certified pharmacy technician.

(2) Pharmacist interns. All pharmacist interns shall wear
an identification tag or badge which bears the person’s name and iden-
tifies him or her as a pharmacist intern.

(3) Pharmacists. All pharmacists shall wear an identifica-
tion tag or badge which bears the person’s name and identifies him or
her as a pharmacist.

§291.74. Operational Standards.
(a) Licensing requirements.

(1) - (8) (No change.)

(9) A Class C pharmacy, licensed under the Act,
§560.051(a)(3), which also operates another type of pharmacy
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which would otherwise be required to be licensed under the Act,
§560.051(a)(1) (Community Pharmacy (Class A)) or the Act,
§560.051(a)(2) (Nuclear Pharmacy (Class B)), is not required to se-
cure a license for the such other type of pharmacy; provided, however,
such licensee is required to comply with the provisions of §291.31
of this title (relating to Definitions), §291.32 of this title (relating to
Personnel), §291.33 of this title (relating to Operational Standards),
§291.34 of this title (relating to Records), and §291.35 of this title
(relating to Official [Triplicate] Prescription Records), [and §291.36
of this title (relating to Class A Pharmacies Compounding Sterile
Pharmaceuticals),] contained in Community Pharmacy (Class A), or
§291.51 of this title (relating to Purpose), §291.52 of this title (relating
to Definitions), §291.53 of this title (relating to Personnel), §291.54 of
this title (relating to Operational Standards), and §291.55 of this title
(relating to Records), contained in Nuclear Pharmacy (Class B), to the
extent such sections are applicable to the operation of the pharmacy.

(10) A Class C (Institutional) pharmacy engaged in non-
sterile compounding of drug products for inpatients of the hospital shall
comply with the provisions of §291.25 of this title (relating to Pharma-
cies compounding Non-Sterile Pharmaceuticals) [§§291.31 - 291.34 of
this title to the extent such rules are applicable to non-sterile compound-
ing of drug products].

(11) A Class C (Institutional) pharmacy engaged in the
compounding of sterile pharmaceuticals shall comply with the pro-
visions of §291.26 of this title (relating to Pharmacies compounding
Sterile Pharmaceuticals).

(12) [(11)] A Class C (Institutional) pharmacy engaged
in the provision of remote pharmacy services, including storage and
dispensing of prescription drugs, shall comply with the provisions of
§291.20 of this title (relating to Remote Pharmacy Services).

(13) [(12)] A Class C (Institutional) pharmacy engaged in
centralized prescription dispensing and/or prescription drug or medi-
cation order processing shall comply with the provisions of §291.37
of this title (relating to Centralized Prescription Dispensing) and/or
§291.38 of this title (relating to Centralized Prescription Drug or Med-
ication Order Processing).

(b) Environment.

(1) (No change.)

[(2) Special requirements for the compounding of sterile
pharmaceuticals in the institutional pharmacy.]

[(A) If the institutional pharmacy compounds sterile
pharmaceuticals, the following is applicable.]

[(i) Aseptic environment control device(s). The in-
stitutional pharmacy shall prepare sterile pharmaceuticals in an appro-
priate aseptic environmental control device(s) or area, such as a laminar
air flow hood, biological safety cabinet, or clean room, which is capa-
ble of maintaining at least Class 100 conditions during normal activity.
Such aseptic environmental control device(s) shall:]

[(I) be certified by an independent contractor ac-
cording to Federal Standard 209E et seq for operational efficiency at
least every six months or when it is relocated; and]

[(II) have pre-filters inspected periodically and
replaced as needed, in accordance with written policies and procedures,
and the inspection and/or replacement date documented.]

[(ii) Controlled area. The institutional pharmacy
shall have a designated controlled area for the compounding of sterile
pharmaceuticals that is functionally separate from areas for the prepa-
ration of non-sterile pharmaceuticals and is constructed to minimize

the opportunities for particulate and microbial contamination. This
controlled area for the preparation of sterile pharmaceuticals shall:]

[(I) have a controlled environment that is aseptic
or contains an aseptic environmental control device(s);]

[(II) be clean, well lighted, and of sufficient size
to support sterile compounding activities;]

[(III) be used only for the compounding of sterile
pharmaceuticals;]

[(IV) be designed to avoid outside traffic and air
flow and be ventilated in a manner not interfering with aseptic environ-
mental control conditions;]

[(V) have drugs and supplies stored on shelving
areas above the floor to permit adequate floor cleaning;]

[(VI) have non-porous and washable floors or
floor covering to enable regular disinfection;]

[(VII) have hard cleanable walls and ceilings
(acoustical ceiling tiles that are coated with an acrylic paint are
acceptable); and]

[(VIII) contain only the appropriate compound-
ing supplies and not be used for bulk storage for supplies and materi-
als.]

[(iii) End-product evaluation.]

[(I) The responsible pharmacist shall verify that
the sterile pharmaceutical was compounded accurately with respect to
the use of correct ingredients, quantities, containers, and reservoirs.]

[(II) End product sterility testing according to
policies and procedures, which include a statistically valid sampling
plan and acceptance criteria for the sampling and testing, shall be
performed if deemed appropriate by the pharmacist-in-charge.]

[(III) The pharmacist-in-charge shall establish a
mechanism for recalling all products of a specific batch if end-product
testing procedures yield unacceptable results.]

[(B) Cytotoxic drugs. In addition to the requirements
specified in subparagraph (A) of this paragraph, if the product is also
cytotoxic, the following is applicable.]

[(i) General.]

[(I) All personnel involved in the compounding
of cytotoxic products shall wear appropriate protective apparel, such as
masks, gloves, and gowns or coveralls with tight cuffs.]

[(II) Appropriate safety and containment tech-
niques for compounding cytotoxic drugs shall be used in conjunction
with aseptic techniques required for preparing sterile pharmaceuticals.]

[(III) Disposal of cytotoxic waste shall comply
with all applicable local, state, and federal requirements.]

[(IV) Prepared doses of cytotoxic drugs must be
dispensed, labeled with proper precautions inside and outside, and dis-
tributed in a manner to minimize contact with cytotoxic agents.]

[(ii) Aseptic environment control device(s).]

[(I) Cytotoxic drugs must be prepared in a verti-
cal flow biological safety cabinet.]

[(II) If the vertical flow biological safety cabinet
is also used to prepare non-cytotoxic sterile pharmaceuticals, the cabi-
net must be thoroughly cleaned prior to its use to prepare non-cytotoxic
sterile pharmaceuticals.]
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(2) [(3)] Security requirements.

(A) All areas occupied by an institutional pharmacy
shall be capable of being locked by key or combination, so as to
prevent access by unauthorized personnel by force.

(B) Each pharmacist on duty shall be responsible for
the security of the institutional pharmacy, including provisions for ad-
equate safeguards against theft or diversion of dangerous drugs, con-
trolled substances, and records for such drugs.

(C) The institutional pharmacy shall have locked stor-
age for Schedule II controlled substances and other drugs requiring ad-
ditional security.

(c) Equipment and supplies.

[(1)] Institutional pharmacies distributing medication or-
ders shall have the following equipment:

(1) [(A)] typewriter or comparable equipment; and

(2) [(B)] refrigerator and a system or device (e.g., ther-
mometer) to monitor the temperature daily to ensure that proper storage
requirements are met.

[(2) If the institutional pharmacy compounds medication
orders which require the use of a balance, a Class A prescription bal-
ance or analytical balance with weights. Such balance shall be properly
maintained and inspected at least every three years by the appropriate
authority as prescribed by local, state, or federal law or regulations.]

[(3) If the institutional pharmacy compounds sterile phar-
maceuticals, the pharmacy shall have the following equipment:]

[(A) appropriate disposal containers for used needles,
syringes, etc., and if applicable, cytotoxic waste from the preparation
of chemotherapeutic agents, cytotoxic waste;]

[(B) infusion devices, if applicable;]

[(C) all necessary supplies, including:]

[(i) disposable needles, syringes, and other supplies
for aseptic mixing;]

[(ii) disinfectant cleaning solutions;]

[(iii) hand washing agents with bacteriocidal
action;]

[(iv) disposable, lint free towels or wipes;]

[(v) appropriate filters and filtration equipment;]

[(vi) cytotoxic spill kits, if applicable; and]

[(vii) masks, caps, coveralls or gowns with tight
cuffs, shoe covers, and gloves, as applicable.]

(d) Library. A reference library shall be maintained which in-
cludes the following in hard-copy or electronic format:

(1) - (4) (No change.)

[(5) if the pharmacy compounds sterile pharmaceuticals,
specialty references appropriate for the scope of services provided by
the pharmacy, e.g., if the pharmacy prepares cytotoxic drugs, a refer-
ence text on the preparation and safe handling of cytotoxic drugs.]

(5) [(6)] metric-apothecary weight and measure conversion
charts.

(e) (No change.)

(f) Drugs.

(1) - (3) (No change.)

[(4) Sterile pharmaceuticals compounded in the phar-
macy.]

[(A) Batch preparation.]

[(i) Master work sheet. A master work sheet shall be
developed and approved by a pharmacist for each batch of sterile phar-
maceuticals to be prepared. Once approved, a duplicate of the master
work sheet shall be used as the preparation work sheet from which each
batch is prepared and on which all documentation for that batch occurs.
The master work sheet shall contain at a minimum:]

[(I) the formula;]

[(II) the components;]

[(III) the compounding directions;]

[(IV) a sample label;]

[(V) evaluation and testing requirements;]

[(VI) sterilization method(s), if applicable;]

[(VII) storage requirements; and]

[(VIII) specific equipment used during aseptic
preparation (e.g., specific automated compounding device).]

[(ii) Preparation work sheet. The preparation work
sheet for each batch of sterile pharmaceuticals shall document the fol-
lowing:]

[(I) identity of all solutions and ingredients and
their corresponding amounts, concentrations, or volumes;]

[(II) manufacturer lot number for each compo-
nent;]

[(III) component manufacturer or suitable iden-
tifying number;]

[(IV) container specifications (e.g., syringe,
pump cassette);]

[(V) unique lot or control number assigned to
batch;]

[(VI) expiration date of batch-prepared prod-
ucts;]

[(VII) date of preparation;]

[(VIII) name, initials, or electronic signature of
the person(s) involved in the preparation;]

[(IX) name, initials, or electronic signature of the
responsible pharmacist;]

[(X) end-product evaluation and testing specifi-
cations, if applicable; and]

[(XI) comparison of actual yield to anticipated
yield, when appropriate.]

[(B) Labeling. The label of each sterile pharmaceutical
shall bear at a minimum:]

[(i) for patient-specific products, the patient’s name
and location or identification number;]

[(ii) for batch prepared products, the unique lot or
control number assigned to the batch;]

[(iii) all solution and ingredient names, amounts,
strengths, and concentrations, when applicable;]
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[(iv) expiration date and time, when applicable;]

[(v) directions for use, including infusion rate, when
appropriate;]

[(vi) name or initials of the person preparing the
product and, if prepared by supportive personnel, the name or initials
of the pharmacist who checked and released the final product. (This
information is not required on the label if it is maintained in a
permanent record of the pharmacy);]

[(vii) appropriate ancillary instructions such as stor-
age instructions or cautionary statements, including cytotoxic warning
labels where appropriate; and]

[(viii) device-specific instructions, when appropri-
ate.]

[(C) Expiration date.]

[(i) The expiration date assigned shall be based on
currently available drug stability information and sterility considera-
tions or appropriate in-house or contract service stability testing.]

[(ii) Sources of drug stability information shall in-
clude the following:]

[(I) references (e.g., Remington’s Pharmaceuti-
cal Sciences, Handbook on Injectable Drugs);]

[(II) manufacturer recommendations; and]

[(III) reliable, published research.]

[(iii) When interpreting published drug stability in-
formation, the pharmacist shall consider all aspects of the final sterile
product being prepared (e.g., drug reservoir, drug concentration, stor-
age conditions).]

[(iv) Methods used for establishing expiration dates
shall be documented.]

[(D) Quality control. There shall be a documented, on-
going quality control program that monitors and evaluates personnel
performance, equipment and facilities. Procedures shall be in place to
assure that the pharmacy is capable of consistently preparing pharma-
ceuticals which are sterile and stable. Quality control procedures shall
include, but are not limited to, the following:]

[(i) recall procedures;]

[(ii) storage and dating; and]

[(iii) documentation of appropriate functioning of
refrigerator, freezer and other equipment;]

[(iv) documentation of aseptic environmental con-
trol device(s) certification at least every six months and the regular re-
placement of pre-filters as necessary; and]

[(v) a process to evaluate and confirm the quality of
the prepared pharmaceutical product.]

[(E) Quality assurance.]

[(i) There shall be a documented, ongoing quality
assurance program for monitoring and evaluating personnel per-
formance and patient outcomes to assure an efficient drug delivery
process, patient safety, and positive clinical outcomes.]

[(ii) There shall be documentation of quality assur-
ance audits at regular, planned intervals including infection control,
sterile technique, delivery systems/times, order transcription accuracy,
drug administration systems, adverse drug reactions and drug therapy
appropriateness, as applicable. ]

[(iii) A plan for corrective action of problems identi-
fied by quality assurance audits shall be developed which includes pro-
cedures for documentation of identified problems and action taken.]

[(iv) A periodic evaluation of the effectiveness of the
quality assurance activities shall be completed and documented.]

(4) [(5)] Sterile pharmaceuticals prepared in a location
other than the pharmacy. A distinctive supplementary label shall be
affixed to the container of any admixture. The label shall bear at a
minimum:

(A) patient’s name and location;

(B) name and amount of drug(s) added;

(C) name of the basic solution;

(D) name or identifying code of person who prepared
admixture; and

(E) expiration date of solution.

(5) [(6)] Distribution.

(A) Medication orders.

(i) Drugs may be given to patients in facilities only
on the order of a practitioner. No change in the order for drugs may be
made without the approval of a practitioner.

(ii) Drugs may be distributed only from the original
or a direct copy of the practitioner’s medication order.

(iii) Supportive personnel may not receive verbal
medication orders.

(iv) Institutional pharmacies shall be exempt from
the labeling provisions and patient notification requirements of
§556.006 and §556.009 of the Act, as respects drugs distributed
pursuant to medication orders.

(B) Procedures.

(i) Written policies and procedures for a drug dis-
tribution system (best suited for the particular institutional pharmacy)
shall be developed and implemented by the pharmacist-in-charge, with
the advice of the committee performing the pharmacy and therapeutics
function for the facility.

(ii) The written policies and procedures for the drug
distribution system shall include, but not be limited to, procedures re-
garding the following:

(I) pharmaceutical care services;

(II) handling, storage and disposal of cytotoxic
drugs and waste;

(III) disposal of unusable drugs and supplies;

(IV) security;

(V) equipment;

(VI) sanitation;

(VII) reference materials;

(VIII) drug selection and procurement;

(IX) drug storage;

(X) controlled substances;

(XI) investigational drugs, including the obtain-
ing of protocols from the principal investigator;
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(XII) prepackaging and manufacturing;

(XIII) stop orders;

(XIV) reporting of medication errors, adverse
drug reactions/events, and drug product defects;

(XV) physician orders;

(XVI) floor stocks;

(XVII) drugs brought into the facility;

(XVIII) furlough medications;

(XIX) self-administration;

(XX) emergency drug supply;

(XXI) formulary;

(XXII) monthly inspections of nursing stations
and other areas where drugs are stored, distributed, administered or
dispensed;

(XXIII) control of drug samples;

(XXIV) outdated and other unusable drugs;

(XXV) routine distribution of inpatient medica-
tion;

(XXVI) preparation and distribution of sterile
pharmaceuticals;

(XXVII) handling of medication orders when a
pharmacist is not on duty;

(XXVIII) use of automated compounding or
counting devices;

(XXIX) use of data processing and direct imaging
systems;

(XXX) drug administration to include infusion
devices, drug delivery systems, and first dose monitoring;

(XXXI) drug labeling;

(XXXII) recordkeeping;

(XXXIII) quality assurance/quality control;

(XXXIV) duties and education and training of
professional and nonprofessional staff; and

(XXXV) emergency preparedness plan, to
include continuity of patient therapy and public safety.

(g) - (j) (No change.)

§291.75. Records.

(a) - (d) (No change.)

(e) Other records. Other records to be maintained by a phar-
macy:

(1) - (3) (No change.)

(4) suppliers’ invoices of dangerous drugs and controlled
substances; a pharmacist [pharmacists or other responsible individuals]
shall verify that the controlled drugs listed on the invoices were actually
received by clearly recording his/her [their] initials and the actual date
of receipt of the controlled substances;

(5) - (10) (No change.)

(f) - (g) (No change.)

§291.76. Class C Pharmacies Located in a Freestanding Ambulatory
Surgical Center.

(a) - (b) (No change.)

(c) Personnel.

(1) Pharmacist-in-charge.

(A) (No change.)

(B) Responsibilities. The pharmacist-in-charge shall
have the responsibility for, at a minimum, the following:

[(i) preparation and sterilization of parenteral medi-
cations compounded within the ASC pharmacy;]

[(ii) admixture of parenteral products, including ed-
ucation and training of nursing personnel concerning incompatibility
and provision of proper incompatibility information when the admix-
ture of parenteral products is not performed within the ASC pharmacy;]

[(iii) bulk compounding of drugs;]

(i) [(iv)] establishment of specifications for procure-
ment and storage of all materials, including drugs, chemicals, and bio-
logicals;

(ii) [(v)] participation in the development of a for-
mulary for the ASC, subject to approval of the appropriate committee
of the ASC;

(iii) [(vi)] distribution of drugs to be administered
to inpatients pursuant to an original or direct copy of the practitioner’s
medication order;

(iv) [(vii)] filling and labeling all containers from
which drugs are to be distributed or dispensed;

(v) [(viii)] maintaining and making available a suf-
ficient inventory of antidotes and other emergency drugs, both in the
pharmacy and inpatient care areas, as well as current antidote infor-
mation, telephone numbers of regional poison control center and other
emergency assistance organizations, and such other materials and in-
formation as may be deemed necessary by the appropriate committee
of the ASC;

(vi) [(ix)] records of all transactions of the ASC
pharmacy as may be required by applicable state and federal law,
and as may be necessary to maintain accurate control over and
accountability for all pharmaceutical materials;

(vii) [(x)] participation in those aspects of the ASC’s
patient care evaluation program which relate to pharmaceutical mate-
rial utilization and effectiveness;

(viii) [(xi)] participation in teaching and/or research
programs in the ASC;

(ix) [(xii)] implementation of the policies and deci-
sions of the appropriate committee(s) relating to pharmaceutical ser-
vices of the ASC;

(x) [(xiii)] effective and efficient messenger and de-
livery service to connect the ASC pharmacy with appropriate areas of
the ASC on a regular basis throughout the normal workday of the ASC;

(xi) [(xiv)] labeling, storage, and distribution of in-
vestigational new drugs, including maintenance of information in the
pharmacy and nursing station where such drugs are being administered,
concerning the dosage form, route of administration, strength, actions,
uses, side effects, adverse effects, interactions, and symptoms of toxi-
city of investigational new drugs;
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(xii) [(xv)] meeting all inspection and other require-
ments of the Texas Pharmacy Act and this subsection; and

(xiii) [(xvi)] maintenance of records in a data pro-
cessing system such that the data processing system is in compliance
with the requirements for a Class C (institutional) pharmacy located in
a freestanding ASC.

(2) (No change.)

(3) Pharmacists.

(A) - (B) (No change.)

(C) Special requirements for compounding.

(i) Non-Sterile Pharmaceuticals. All pharmacists
engaged in compounding non-sterile pharmaceuticals shall meet the
training requirements specified in §291.25 of this title (relating to
Pharmacies Compounding Non-Sterile Pharmaceuticals).

(ii) Sterile Pharmaceuticals. All pharmacists
engaged in compounding non-sterile pharmaceuticals shall meet the
training requirements specified in §291.26 of this title (relating to
Pharmacies Compounding Sterile Pharmaceuticals).

[(C) Special requirements. All pharmacists who com-
pound sterile parenteral and/or enteral products shall meet minimal
standards of training and experience in the preparation, sterilization,
and admixture of parenteral and/or enteral products; such standards of
training and experience may be evidenced by either:]

[(i) documentation of completion of a minimum of
20 hours of on-the-job training in the preparation, sterilization, and
admixture of parenteral and/or enteral products; or]

[(ii) documentation of completion of a recognized
course in an accredited college of pharmacy or a course sponsored by
an ACPE approved provider. The course must provide a minimum of
20 hours of education or experience in the preparation, sterilization,
and admixture of parenteral and/or enteral products.]

(4) Pharmacy technicians.

(A) - (C) (No change.)

(D) Training.

(i) Pharmacy technicians shall complete initial train-
ing as outlined by the pharmacist-in-charge which includes on-the-job
training and related education commensurate with the tasks they are to
perform, prior to the regular performance of those tasks.

[(ii) Pharmacy technicians who prepare sterile par-
enteral and/or enteral products shall complete an additional 40 hours
of on-the-job training in the preparation, sterilization, and admixture
of sterile parenteral and/or enteral products.]

(ii) [(iii)] The pharmacist-in-charge shall assure
continuing competence of pharmacy technicians through in-service
education and training to supplement initial training.

(iii) [(iv)] A written record of initial and in-service
training of pharmacy technicians shall be maintained and contain the
following information:

(I) name of the person receiving the training;

(II) date(s) of the training;

(III) general description of the topics covered;

(IV) name of the person supervising the training;
and

(V) signatures of the supportive person and the
pharmacist-in-charge or other pharmacist employed by the pharmacy
and designated by the pharmacist-in-charge as responsible for training
of pharmacy technicians.

(E) Special requirements for compounding.

(i) Non-Sterile Pharmaceuticals. All pharmacy
technicians engaged in compounding non-sterile pharmaceuticals
shall meet the training requirements specified in §291.25 of this title.

(ii) Sterile Pharmaceuticals. Pharmacy technicians
may compound sterile pharmaceuticals pursuant to medication orders
provided the pharmacy technicians:

(I) are certified pharmacy technicians or techni-
cian trainees;

(II) have completed the training specified in sub-
section (f) of this section; and

(III) are supervised by a pharmacist who has
completed the training specified in §291.26 of this title, conducts
in-process and final checks, and affixes his or her initials to the label
or if batch prepared, to the appropriate quality control records. (The
initials are not required on the label if it is maintained in a permanent
record of the pharmacy).

(5) (No change.)

(d) Operational standards.

(1) Licensing requirements.

(A) - (H) (No change.)

(I) An ASC pharmacy, licensed under the Act,
§560.051(a)(3), concerning institutional pharmacy (Class C), which
also operates another type of pharmacy which would otherwise be
required to be licensed under the Act, §560.051(a)(1), concerning
community pharmacy (Class A), or the Act, §560.051(a)(2), concern-
ing nuclear pharmacy (Class B), is not required to secure a license
for the other type of pharmacy; provided, however, such license is
required to comply with the provisions of §291.31 of this title (relating
to Definitions), §291.32 of this title (relating to Personnel), §291.33
of this title (relating to Operational Standards), §291.34 of this title
(relating to Records), and §291.35 of this title (relating to (Official)
[Triplicate] Prescription Records)[, and §291.36 of this title (relating
to Class A Pharmacies Dispensing Sterile Products) contained in
Community Pharmacy (Class A), or §291.51 of this title (relating
to Purpose), §291.52 of this title (relating to Definitions), §291.53
of this title (relating to Personnel), §291.54 of this title (relating to
Operational Standards), and §291.55 of this title (relating to Records),
contained in Nuclear Pharmacy (Class B), to the extent such sections
are applicable to the operation of the pharmacy.

(J) An ASC pharmacy engaged in non-sterile com-
pounding of drug products for inpatients of the hospital shall comply
with the provisions of §291.25 of this title.

(K) An ASC pharmacy engaged in the compounding of
sterile pharmaceuticals shall comply with the provisions of §291.26 of
this title.

(L) An ASC pharmacy engaged in the provision of re-
mote pharmacy services, including storage and dispensing of prescrip-
tion drugs, shall comply with the provisions of §291.20 of this title
(relating to Remote Pharmacy Services).

(M) An ASC pharmacy engaged in centralized pre-
scription dispensing and/or prescription drug or medication order
processing shall comply with the provisions of §291.37 of this title
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(relating to Centralized Prescription Dispensing) and/or §291.38 of
this title (relating to Centralized Prescription Drug or Medication
Order Processing).

(2) Environment.

(A) (No change.)

(B) Special requirements.

(i) The ASC pharmacy shall have locked storage for
Schedule II controlled substances and other controlled drugs requiring
additional security.

(ii) The ASC pharmacy shall have a designated area
for the storage of poisons and externals separate from drug storage ar-
eas.

[(iii) If the ASC pharmacy prepares sterile products,
the ASC pharmacy shall have a designated area for the laminar air flow
hood for the preparation of sterile products, which shall:]

[(I) be designed to avoid outside traffic and air
flow;]

[(II) have cleanable surfaces, walls, and floors;]

[(III) be ventilated in a manner not interfering
with laminar flow hood conditions; and]

[(IV) not be used for bulk storage for supplies
and materials.]

(C) (No change.)

(3) Equipment and supplies. Ambulatory surgical centers
supplying drugs for postoperative use shall have the following equip-
ment and supplies:

(A) - (C) (No change.)

[(D) special equipment according to the following re-
quirements which shall be maintained:]

[(i) if the ASC pharmacy compounds prescriptions
or medication orders, a Class A prescription balance or analytical bal-
ance with weights. Such balance shall be properly maintained and in-
spected at least every three years by the appropriate authority as pre-
scribed by local, state, or federal law or regulations; and]

[(ii) if the ASC pharmacy prepares sterile parenteral
and enteral products, an annually certified laminar air flow hood and
other equipment necessary for manipulation of sterile products.]

(4) Library. A reference library shall be maintained which
includes the following in hard-copy or electronic format:

(A) current copies of the following:

(i) Texas Pharmacy Act and rules;

(ii) Texas Dangerous Drug Act and rules;

(iii) Texas Controlled Substances Act and rules;

(iv) Federal Controlled Substances Act and rules or
official publication describing the requirements of the Federal Con-
trolled Substances Act and rules;

(B) at least one current or updated reference from each
of the following categories:

(i) Drug interactions. A reference text on drug in-
teractions, such as Drug Interaction Facts. A separate reference is
not required if other references maintained by the pharmacy contain

drug interaction information including information needed to deter-
mine severity or significance of the interaction and appropriate recom-
mendations or actions to be taken;

(ii) General information. A general information ref-
erence text, such as:

(I) [(i)] Facts and Comparisons with current sup-
plements;

(II) [(ii)] United States Pharmacopeia Dis-
pensing Information Volume I (Drug Information for the Healthcare
Provider);

(III) [(iii)] AHFS Drug Information with current
supplements;

(IV) [(iv)] Remington’s Pharmaceutical Sci-
ences; or

(V) [(v)] Clinical Pharmacology; [Micromedex;]

(C) a current or updated reference on injectable drug
products, such as Handbook of Injectable Drugs; [a reference on in-
jectable drug products, such as, Handbook on Injectable Drugs (if ster-
ile parenteral or enteral products are compounded in the facility);]

(D) basic antidote information and the telephone num-
ber of the nearest regional poison control center.

(E) if the pharmacy compounds sterile pharmaceu-
ticals, specialty references appropriate for the scope of services
provided by the pharmacy, e.g., if the pharmacy prepares cytotoxic
drugs, a reference text on the preparation of cytotoxic drugs, such as
Procedures for Handling Cytotoxic Drugs.

(F) metric-apothecary weight and measure conversion
charts.

(5) Drugs.

(A) - (C) (No change.)

[(D) IV admixtures. Policies shall be established by
the pharmacist-in-charge, with approval of the appropriate commit-
tee, which govern the proper preparation and sterility assurance of par-
enteral products compounded within the ambulatory surgical center.]

(6) - (9) (No change.)

(e) Records.

(1) - (4) (No change.)

(5) Other records. Other records to be maintained by the
pharmacy include:

(A) - (C) (No change.)

(D) suppliers’ invoices of dangerous drugs and con-
trolled substances; a pharmacist [pharmacists or other responsible
individuals] shall verify that the controlled drugs listed on the invoices
were actually received by clearly recording his/her [their] initials and
the actual date of receipt of the controlled substances;

(E) - (J) (No change.)

(6) - (7) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,

2003.
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TRD-200306093
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 305-8028

♦ ♦ ♦
SUBCHAPTER F. NON-RESIDENT
PHARMACY (CLASS E)
22 TAC §291.104

The Texas State Board of Pharmacy proposes amendments to
§291.104, concerning Operational Standards in a Class E (Non-
Resident) Pharmacy. The amendments, if adopted, will specify
that Class E Pharmacies must comply with the provisions of new
§291.25 and/or §291.26 if they compound non-sterile or ster-
ile pharmaceuticals and dispense those products to patients in
Texas.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the amendments are in
effect, there will be no fiscal implications for state government as
a result of enforcing or administering the amendments. There
are no anticipated fiscal implications for local government.

Ms. Dodson has determined that, for each year of the first five-
year period the amendment will be in effect, the public benefit
anticipated as a result of enforcing the amendment will be the es-
tablishing of standards for the compounding of non-sterile phar-
maceuticals by pharmacies. There is no fiscal impact anticipated
for small or large businesses or to other entities who are required
to comply with this section.

A public hearing to receive comments on the proposed amend-
ments will be held at 9:00 a.m. on Tuesday, November 18,
2003, at the Health Professions Council Board Room, 333
Guadalupe Street, Tower II, Room 2-225, Austin, Texas 78701.
Persons planning to present comments to the Board are asked
to provide a written copy of their comments prior to the hearing
or bring 20 copies to the hearing. Written comments on the
amendments may be submitted to Allison Benz, R.Ph., M.S.,
Director of Professional Services, 333 Guadalupe Street, Suite
3-600, Austin, Texas, 78701, FAX: (512) 305-8082, e-mail:
allison.benz@tsbp.state.tx.us. Comments must be received by
5 p.m., November 12, 2003.

The amendments are proposed under §551.002 and §554.051
of the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569,
Texas Occupations Code). The Board interprets §551.002 as
authorizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets §554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act. The
Board interprets §554.051(b) as authorizing the agency to make
a rule concerning the operation of a licensed pharmacy located
in this state applicable to a pharmacy licensed by the board that
is located in another state, if the board determines the rule is
necessary to protect the health and welfare of the citizens of this
state.

The statutes affected by the amendments: Chapters 551 - 566
and 568 - 569, Texas Occupations Code.

§291.104. Operational Standards.
(a) Licensing requirements.

(1) - (9) (No change.)

(10) A Class E (Non-Resident) pharmacy engaged in the
compounding of non-sterile pharmaceuticals shall comply with the
provisions of §291.25 of this title (relating to Pharmacy Compounding
of Non-sterile Pharmaceuticals).

(11) A Class E (Non-Resident) pharmacy engaged in the
compounding of sterile pharmaceuticals shall comply with the provi-
sions of §291.26 of this title (relating to Pharmacy Compounding of
Sterile Pharmaceuticals).

(b) - (f) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,

2003.

TRD-200306094
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 305-8028

♦ ♦ ♦
CHAPTER 295. PHARMACISTS
The Texas State Board of Pharmacy proposes repeal of §295.5,
concerning Pharmacist License or Renewal Fees and simulta-
neously proposes new §295.5, concerning Pharmacist License
or Renewal Fees. The new rule, if adopted, will decrease the bi-
ennial renewal fee for a pharmacist license by $2.00 from $227
to $225 and increase the initial fee for a pharmacist license by
$1.00 from $227 to $228. The $2.00 reduction for the renewal
fee is a result of a $2.00 decrease in the licensing fee, a $2.00 de-
crease in the surcharge to fund a program to aid impaired phar-
macists, and the addition of a $2.00 fee to fund the Office of Pa-
tient Protection as authorized by House Bill 2985 passed by the
78th Texas Legislature. The $1.00 fee increase for the issuance
of a new license is a result of a $2.00 decrease in the licensing
fee, a $2.00 decrease in the surcharge to fund a program to aid
impaired pharmacists, and a $5.00 increase for the initial licens-
ing fee to fund the Office of Patient Protection as authorized by
House Bill 2985 passed by the 78th Texas Legislature.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the rule is in effect, there
will be fiscal implications for state government as a result of
enforcing or administering the rule as follows:

Figure: 22 TAC Chapter 295--Preamble

There are no anticipated fiscal implications for local government.

Ms. Dodson has determined that, for each year of the first five-
year period the rule will be in effect, the public benefit antici-
pated as a result of enforcing the rule will be by assuring that the
Texas State Board of Pharmacy is adequately funded to carry
out its mission, and assuring the funding of a program to aid im-
paired pharmacists and pharmacy students and the funding of
the Office of Patient Protection. The effect on large, small or mi-
cro-businesses (pharmacies) will be the same as the economic
cost to an individual, if the pharmacy chooses to pay the individ-
ual fee.
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Economic cost to persons who are required to comply with these
rules will be an increase of an additional $1.00 fee for an initial
pharmacist license and a decrease of $2.00 biennial fee for the
renewal of a pharmacist license.

A public hearing to receive comments on the proposed new rule
will be held at 9:00 a.m. on Tuesday, November 18, 2003, at
the Health Professions Council Board Room, 333 Guadalupe
Street, Tower II, Room 2-225, Austin, Texas 78701. Persons
planning to present comments to the Board are asked to
provide a written copy of their comments prior to the hearing
or bring 20 copies to the hearing. Written comments on the
new rule may be submitted to Allison Benz, R.Ph., M.S.,
Director of Professional Services, 333 Guadalupe Street, Suite
3-600, Austin, Texas, 78701, FAX: (512) 305-8082, e-mail:
allison.benz@tsbp.state.tx.us. Comments must be received by
5 p.m., November 12, 2003.

22 TAC §295.5

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas State Board of Pharmacy or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed under §§554.051, 554.006, and 564.051
of Texas Pharmacy Act, Chapter 551 - 566, Occupations Code,
§2054.053, Government Code, and §101.307, Occupations
Code. The Board interprets §554.051 as authorizing the agency
to adopt rules for the proper administration and enforcement
of the Act. The Board interprets §554.006 as authorizing the
agency to establish reasonable fees sufficient to cover the costs
of administering the Texas Pharmacy Act. The Board interprets
§564.051 as authorizing the Board to add a surcharge to fund
a program to aid impaired pharmacists and pharmacy students.
The Board interprets §2054.053 as authorizing the agency to
add a surcharge to fund Texas On-line. The Board interprets
§101.307 as authorizing the agency to add a surcharge to fund
the Office of Patient Protection.

The statutes affected by the repeal: Chapters 551 - 566 and 568
- 569, Texas Occupations Code.

§295.5. Pharmacist License or Renewal Fees.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,

2003.

TRD-200306105
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 305-8028

♦ ♦ ♦
22 TAC §295.5

The new rule is proposed under §§554.051, 554.006, and
564.051 of Texas Pharmacy Act, Chapter 551 - 566, Occu-
pations Code, §2054.053, Government Code, and §101.307,
Occupations Code. The Board interprets §554.051 as autho-
rizing the agency to adopt rules for the proper administration
and enforcement of the Act. The Board interprets §554.006 as

authorizing the agency to establish reasonable fees sufficient to
cover the costs of administering the Texas Pharmacy Act. The
Board interprets §564.051 as authorizing the Board to add a
surcharge to fund a program to aid impaired pharmacists and
pharmacy students. The Board interprets §2054.053 as autho-
rizing the agency to add a surcharge to fund Texas On-line. The
Board interprets §101.307 as authorizing the agency to add a
surcharge to fund the Office of Patient Protection.

The statutes affected by this rule: Chapters 551 - 566 and 568 -
569, Texas Occupations Code.

§295.5. Pharmacist License or Renewal Fees.

(a) Biennial Registration. The Texas State Board of Pharmacy
shall require biennial renewal of all pharmacist licenses provided under
the Pharmacy Act, §559.002.

(b) Initial License Fee.

(1) The fee for the an initial license shall be $228 for a two
year registration and is composed of the following:

(A) $203 for processing the application and issuance of
the pharmacist license as authorized by the Act, §554.006;

(B) $10 surcharge to fund a program to aid impaired
pharmacists and pharmacy students as authorized by the Act,
§564.051; and

(C) $10 surcharge to fund TexasOnline as authorized
by Chapter 2054, Subchapter I, Government Code; and

(D) $5 surcharge to fund the Office of Patient Protec-
tion as authorized by Chapter 101, Subchapter G, Occupations Code.

(2) New pharmacist licenses shall be assigned an expira-
tion date and initial fee shall be prorated based on the assigned expi-
ration date.

(c) Renewal Fee. The fee for biennial renewal of a pharmacist
license shall be $225 and is composed of the following:

(1) $203 for processing the application and issuance of the
pharmacist license as authorized by the Act, §554.006;

(2) $10 surcharge to fund a program to aid impaired phar-
macists and pharmacy students as authorized by the Act, §564.051;

(3) $10 surcharge to fund TexasOnline as authorized by
Chapter 2054, Subchapter I, Government Code; and

(4) $2 surcharge to fund the Office of Patient Protection as
authorized by Chapter 101, Subchapter G, Occupations Code.

(d) Exemption from fee. The license of a pharmacist who has
been licensed by the Texas State Board of Pharmacy for at least 50
years or who is at least 72 years old shall be renewed without payment
of a fee provided such pharmacist is not actively practicing pharmacy.
The renewal certificate of such pharmacist issued by the board shall
reflect an inactive status. A person whose license is renewed pursuant
to this subsection may not engage in the active practice of pharmacy
without first paying the renewal fee as set out in subsection (b) of this
section.

(e) Duplicate or Amended Certificates.

(1) The fee for issuance of an amended pharmacist’s li-
cense renewal certificate shall be $20.

(2) The fee for issuance of an amended license to practice
pharmacy (wall certificate) only, or renewal certificate and wall cer-
tificate shall be $35.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,

2003.

TRD-200306106
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 305-8028

♦ ♦ ♦
22 TAC §295.6

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas State Board of Pharmacy or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas State Board of Pharmacy proposes repeal of §295.6,
concerning Licensure Fees. The repeal, if adopted, will elimi-
nate a section of the rules that is no longer necessary since the
provisions of this section are incorporated into new §295.5 which
is proposed in this issue of the Texas Register.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the repeal is in effect,
there will be no fiscal implications for state government as a
result of enforcing or administering the repeal. There are no
anticipated fiscal implications for local government.

Ms. Dodson has determined that, for each year of the first five-
year period the repeal will be in effect, the public benefit antici-
pated as a result of enforcing the repeal will be the elimination
of duplicate rules. There is no fiscal impact anticipated for small
or large businesses or other entities required to comply with the
repeal.

A public hearing to receive comments on the proposed repeal
will be held at 9:00 a.m. on Tuesday, November 18, 2003, at the
Health Professions Council Board Room, 333 Guadalupe Street,
Tower II, Room 2-225, Austin, Texas 78701. Persons planning
to present comments to the Board are asked to provide a written
copy of their comments prior to the hearing or bring 20 copies to
the hearing. Written comments on the repeal may be submitted
to Allison Benz, R.Ph., M.S., Director of Professional Services,
333 Guadalupe Street, Suite 3-600, Austin, Texas, 78701, FAX:
(512) 305-8082, e-mail: allison.benz@tsbp.state.tx.us. Com-
ments must be received by 5 p.m., November 12, 2003.

The repeal is proposed under §554.051 of Texas Pharmacy Act,
Chapter 551 - 566, Occupations Code. The Board interprets
§554.051 as authorizing the agency to adopt rules for the proper
administration and enforcement of the Act.

The statutes affected by the repeal: Chapters 551 - 566 and 568
- 569, Texas Occupations Code.

§295.6. Licensure Fees.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,

2003.

TRD-200306100
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 305-8028

♦ ♦ ♦
CHAPTER 297. PHARMACY TECHNICIANS
22 TAC §§297.1 - 297.9

The Texas State Board of Pharmacy proposes new §§297.1 -
297.9, concerning Purpose, Definitions, Registration Require-
ments, Fees, Pharmacy Technicians Trainees, Pharmacy Tech-
nician Training, Exemption from Pharmacy Technician Certifi-
cation Requirements, Continuing Education Requirements, and
Notifications. The new rules, if adopted, will establish a system
for the registration of pharmacy technicians.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the rules are in effect,
there will be fiscal implications for state government as a result
of enforcing or administering the rules as follows:

Figure: 22 TAC Chapter 297--Preamble

There are no anticipated fiscal implications for local government.

Ms. Dodson has determined that, for each year of the first five-
year period the rules will be in effect, the public benefit antici-
pated as a result of enforcing the rules will be the establishment
of a system for the registration of pharmacy technicians. The fis-
cal impact on large, small or micro-businesses (pharmacies) will
be the same as the economic cost to an individual, if the phar-
macy chooses to pay the individual fee.

Economic cost to persons who are required to comply with the
rules will be a new registration fee which may range from $24
to $63, and a biennial renewal fee which may range from $53 to
$60.

A public hearing to receive comments on the proposed new
rules will be held at 9:00 a.m. on Tuesday, November 18,
2003, at the Health Professions Council Board Room, 333
Guadalupe Street, Tower II, Room 2-225, Austin, Texas 78701.
Persons planning to present comments to the Board are asked
to provide a written copy of their comments prior to the hearing
or bring 20 copies to the hearing. Written comments on the
new rules may be submitted to Allison Benz, R.Ph., M.S.,
Director of Professional Services, 333 Guadalupe Street, Suite
3-600, Austin, Texas, 78701, FAX: (512) 305-8082, e-mail:
allison.benz@tsbp.state.tx.us. Comments must be received by
5 p.m., November 12, 2003.

The new rules are proposed under Chapter 568 and §§552.002,
554.002, 554.006, 554.051, 554.053, Occupations Code, and
§2054.053 Government Code, and §101.307, Occupations
Code. The Board interprets §551.002 as authorizing the agency
to protect the public through the effective control and regulation
of the practice of pharmacy. The Board interprets §554.002 as
authorizing the agency to regulate the training, qualifications,
and employment of a pharmacist-intern and pharmacy techni-
cian. The Board interprets §554.006 as authorizing the agency
to establish reasonable fees sufficient to cover the costs of
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administering the Texas Pharmacy Act. The Board interprets
§554.051(a) as authorizing the agency to adopt rules for the
proper administration and enforcement of the Act. The Board
interprets §554.053 as authorizing the agency to establish
rules for the use and the duties of a pharmacy technician in a
pharmacy licensed by the board. The Board interprets Chapter
568 as authorizing the agency to establish a system for the
registration of pharmacy technicians including the issuance
and renewal of registrations, the establishment of grounds for
discipline of pharmacy technicians, and the establishment of
reasonable fees sufficient to cover the cost of establishing a
system to register pharmacy technicians. The Board interprets
§2054.053 as authorizing the agency to add a surcharge to fund
Texas On-line. The Board interprets §101.307 as authorizing
the agency to add a surcharge to fund the Office of Patient
Protection.

The statutes affected by the rules: Chapters 551 - 566 and 568
- 569, Texas Occupations Code.

§297.1. Purpose.

The purpose of this chapter is to provide a comprehensive, coherent
regulatory scheme for the registration and training of pharmacy techni-
cians in this state. The provisions of this chapter, in conjunction with
the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569, Texas
Occupations Code, as amended), govern the method for the issuance
of a registration to a pharmacy technician in Texas.

§297.2. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Act--The Texas Pharmacy Act, Chapters 551 - 566 and
568 - 569, Texas Occupations Code, as amended.

(2) Board--The Texas State Board of Pharmacy.

(3) Pharmacy technician--An individual employed by
a pharmacy whose responsibility is to provide technical services
that do not require professional judgment regarding preparing and
distributing drugs and who works under the direct supervision of
and is responsible to a pharmacist. Pharmacy technician includes
registered pharmacy technicians and pharmacy technician trainees.

(4) Pharmacy technician trainee--A person who is:

(A) participating in a pharmacy’s technician training
program; or

(B) currently enrolled in a:

(i) pharmacy technician training program accredited
by the American Society of Health-System Pharmacists; or

(ii) health science technology education program in
a Texas high school that is accredited by the Texas Education Agency;
and

(C) not registered as a pharmacy technician by the
board

(5) Registered Pharmacy Technician--A pharmacy techni-
cian who is registered with the board.

§297.3. Registration Requirements.

(a) General. Effective June 1, 2004, all persons employed as
pharmacy technicians must be registered with the board or be phar-
macy technician trainees within the provisions of §297.5 of this title
(relating to Pharmacy Technician Trainees).

(b) Initial registration.

(1) Each applicant for registration shall:

(A) have a high school or equivalent degree, e.g., GED,
or be currently enrolled in a program which awards such a degree; and

(B) either have:

(i) taken and passed the National Pharmacy Techni-
cian Certification Exam or other examination approved by the board
and have a current certification certificate; or

(ii) been granted an exemption from certification by
the board as specified in §297.7 of this title (relating to Exemption from
Pharmacy Technician Certification Requirements); and

(C) complete the Texas application for registration.
Any fraudulent statement made in the application is grounds for
denial of the application; if such application is granted, any fraudulent
statement is grounds for suspension or revocation of any registration
granted by the board; and

(D) pay the registration fee specified in §297.4 of this
title (relating to Fees).

(2) New pharmacy technician registrations shall be
assigned an expiration date and the fee shall be prorated based on the
assigned expiration date.

(3) Once an applicant has successfully completed all re-
quirements of registration, and the board has determined there are no
grounds to refuse registration, the applicant will be notified of regis-
tration as a pharmacy technician and of his or her pharmacy technician
registration number.

(c) Renewal.

(1) All applicants for renewal shall:

(A) complete the Texas application for registration.
Any fraudulent statement made in the application is ground for
suspension or revocation of any registration renewed by the board;

(B) pay the renewal fee specified in §297.4 of this title;
and

(C) complete 20 contact hours of continuing education
per renewal period in as specified in §297.8 of this title (relating to
Continuing Education).

(2) A pharmacy technician registration expires on the last
day of the assigned expiration month.

(3) If the completed application and renewal fee is not re-
ceived in the board’s office on or before the last day of the assigned
expiration month, the person’s pharmacy technician registration shall
expire. A person shall not practice as a pharmacy technician with an
expired registration.

(4) If a pharmacy technician registration has expired, the
person may renew the registration by paying to the board the renewal
fee and a delinquent fee that is equal to the renewal fee as specified in
§297.4 of this title.

(5) If a pharmacy technician registration has expired for
more than one year, the pharmacy technician may not renew the reg-
istration and must complete the requirements for initial registration as
specified in subsection (b) of this section.

(6) After review, the board may determine that paragraph
(3) of this subsection does not apply if the registrant is the subject of
a pending investigation or disciplinary action.
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§297.4. Fees.

(a) Biennial Registration. The board shall require biennial re-
newal of all pharmacy technician registrations provided under Chapter
568 of the Act.

(b) Initial Registration Fee.

(1) The fee for initial registration shall be no more than
$63 for a two year registration and is composed of the following fees:

(A) $48 for processing the application and issuance
of the pharmacy technician registration as authorized by the Act,
§568.005;

(B) up to a $10 surcharge to fund TexasOnline as au-
thorized by Chapter 2054, Subchapter I, Government Code; and

(C) $5 surcharge to fund the Office of Patient Protec-
tion as authorized by Chapter 101, Subchapter G, Occupations Code.

(2) The initial registration fee shall be prorated based on
the assigned expiration date.

(c) Renewal Fee. The fee for biennial renewal of a pharmacy
technician registration shall be no more than $60 and is composed of
the following:

(1) $48 for processing the application and issuance of the
pharmacy technician registration as authorized by the Act, §568.005;

(2) up to a $10 surcharge to fund TexasOnline as autho-
rized by Chapter 2054, Subchapter I, Government Code; and

(3) $2 surcharge to fund the Office of Patient Protection as
authorized by Chapter 101, Subchapter G, Occupations Code.

(d) Duplicate or Amended Certificates. The fee for issuance
of a duplicate or amended pharmacy technician registration renewal
certificate shall be $20.

§297.5. Pharmacy Technician Trainees.

(a) A person shall be designated as a pharmacy technician
trainee at all times prior to registration with the board.

(b) A person may be designated as a pharmacy technician
trainee for no more than one year and they must complete the require-
ments for registration within the one year period.

(c) Subsection (b) of this section does not apply to a pharmacy
technician trainee working in a pharmacy as part of a training program
accredited by the American Society of Health-System Pharmacists or
an individual enrolled in a health science technology education pro-
gram in a Texas high school.

(d) Individuals enrolled in a health science technology educa-
tion program in a Texas high school that is accredited by the Texas Ed-
ucation Agency, may be designated as a pharmacy technician trainee
for up to two years provided the work as a pharmacy technician is
concurrent with enrollment in a health science technology education
program, which may include:

(1) partial semester breaks such as spring breaks;

(2) between semesters; and

(3) whole semester breaks provided the individual was en-
rolled in the health science technology education program in the im-
mediate preceding semester and is scheduled with the high school to
attend in the immediate subsequent semester.

§297.6. Pharmacy Technician Training.

(a) Pharmacy technicians shall complete initial training as out-
lined by the pharmacist-in-charge in a training manual. Such training:

(1) shall meet the requirements of subsection (d) or (e) of
this section; and

(2) may not be transferred to another pharmacy unless:

(A) the pharmacies are under common ownership and
control and have a common training program; and

(B) the pharmacist-in-charge of each pharmacy in
which the pharmacy technician works certifies that the pharmacy
technician is competent to perform the duties assigned in that
pharmacy.

(b) The pharmacist-in-charge shall assure the continuing
competency of pharmacy technicians through in-service education
and training to supplement initial training.

(c) The pharmacist-in-charge shall document the completion
of the training program and certify the competency of pharmacy tech-
nicians completing the training. A written record of initial and in-ser-
vice training of pharmacy technicians shall be maintained and contain
the following information:

(1) name of the person receiving the training;

(2) date(s) of the training;

(3) general description of the topics covered;

(4) a statement that certifies that the pharmacy technician
is competent to perform the duties assigned;

(5) name of the person supervising the training; and

(6) signature of the pharmacy technician and the pharma-
cist-in-charge or other pharmacist employed by the pharmacy and des-
ignated by the pharmacist-in-charge as responsible for training of phar-
macy technicians.

(d) A person who has previously completed the training pro-
gram outlined in subsection (e) of this section, a licensed nurse, or
physician assistant is not required to complete the entire training pro-
gram outlined in subsection (e) of this section if the person is able to
show competency through a documented assessment of competency.
Such competency assessment may be conducted by personnel desig-
nated by the pharmacist-in-charge, but the final acceptance of compe-
tency must be approved by the pharmacist-in-charge.

(e) Pharmacy technician training shall be outlined in a train-
ing manual. Such training manual shall, at a minimum, contain the
following:

(1) written procedures and guidelines for the use and su-
pervision of pharmacy technicians. Such procedures and guidelines
shall:

(A) specify the manner in which the pharmacist respon-
sible for the supervision of pharmacy technicians will supervise such
personnel and verify the accuracy and completeness of all acts, tasks,
and functions performed by such personnel; and

(B) specify duties which may and may not be per-
formed by pharmacy technicians; and

(2) instruction in the following areas and any additional ar-
eas appropriate to the duties of pharmacy technicians in the pharmacy:

(A) Orientation;

(B) Job descriptions;

(C) Communication techniques;

(D) Laws and rules;
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(E) Security and safety;

(F) Prescription drugs:

(i) Basic pharmaceutical nomenclature;

(ii) Dosage forms;

(G) Drug orders:

(i) Prescribers;

(ii) Directions for use;

(iii) Commonly-used abbreviations and symbols;

(iv) Number of dosage units;

(v) Strengths and systems of measurement;

(vi) Routes of administration;

(vii) Frequency of administration; and

(viii) Interpreting directions for use;

(H) Drug order preparation:

(i) Creating or updating patient medication records;

(ii) Entering drug order information into the com-
puter or typing the label in a manual system;

(iii) Selecting the correct stock bottle;

(iv) Accurately counting or pouring the appropriate
quantity of drug product;

(v) Selecting the proper container;

(vi) Affixing the prescription label;

(vii) Affixing auxiliary labels, if indicated; and

(viii) Preparing the finished product for inspection
and final check by pharmacists;

(I) Other functions;

(J) Drug product prepackaging; and

(K) Written policy and guidelines for use of and super-
vision of pharmacy technicians.

(f) Pharmacy technicians compounding non-sterile pharma-
ceuticals shall meet the training and education requirements specified
in §291.25 of this title (relating to Pharmacies Compounding Non-ster-
ile Pharmaceuticals).

(g) Pharmacy technicians compounding sterile pharmaceu-
ticals shall meet the training and education requirements specified
in §291.26 of this title (relating to Pharmacies Compounding Sterile
Pharmaceuticals).

§297.7. Exemption from Pharmacy Technician Certification Re-
quirements.

(a) Purpose. The board encourages all pharmacy technicians
to become certified by taking and passing the National Pharmacy Tech-
nician Certification Exam or other examination approved by the board.
However, the board will consider petitions for exemption on a case by
case basis. This section outlines procedures for pharmacy technicians
to petition the board for an exemption to the certification requirements
established by §568.002 of the Act (relating to Pharmacy Technician
Registration Required).

(b) Long-term Employees. Pharmacy technicians who, on
September 1, 2001, had been continuously employed as a pharmacy

technician in this state for at least 10 years and who received an ex-
emption from the board may only use the exemption at the pharmacy
noted in the petition and may not transfer the exemption to another
pharmacy. If the pharmacy technician ceases employment at the phar-
macy or changes employment, the exemption is canceled.

(c) Rural counties. Pharmacy technicians working in counties
with a population of 50,000 or less.

(1) Eligibility. A pharmacy technician may petition the
board for an exemption from the certification requirements established
by §568.002 of the Act (relating to Pharmacy Technician Registration
Required) if the technician works in a county with a population of
50,000 or less.

(2) Petition process.

(A) A pharmacy technician shall petition the board for
the exemption. The petition shall contain the following:

(i) name of the pharmacy technician;

(ii) name, address, and license number of the phar-
macy where the pharmacy technician is employed;

(iii) name of the county in which the pharmacy is
located and the most recent official population estimate for the county
from the Texas State Data Center;

(iv) a notarized statement signed by the pharmacy
technician stating:

(I) the reason(s) the pharmacy technician is ask-
ing for the exemption, including reason(s) the pharmacy technician has
not taken and passed the National Pharmacy Technician Certification
Exam or other examination approved by the board; and

(II) that the information provided in the petition
is true and correct; and

(v) a notarized statement signed by the pharmacist-
in-charge of the pharmacy the pharmacy technician is currently work-
ing, stating that the:

(I) pharmacist-in-charge supports the pharmacy
technician’s petition for exemption;

(II) pharmacy technician has completed the
pharmacy technician training program at the pharmacy; and

(III) pharmacist-in-charge has personally
worked with and observed that the pharmacy technician is competent
to perform the duties of a pharmacy technician.

(B) Each petition shall be considered on an individual
basis. In determining whether to grant the exemption, the board shall
consider the information contained in the petition and additional in-
formation including the following:

(i) the accuracy and completeness of the petition;

(ii) reason(s) the pharmacy technician is asking for
the exemption;

(iii) the population of the county;

(iv) the number of pharmacies located in the county
and adjacent counties and the number of pharmacy technicians work-
ing in these pharmacies;

(v) unemployment rate in the county and adjacent
counties; and

(vi) the following information concerning the phar-
macy where the pharmacy technician is currently working:
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(I) the degree of compliance on previous com-
pliance inspections; and

(II) history of disciplinary action by the board or
other regulatory agencies against the licenses held by the pharmacy or
pharmacists working at the pharmacy.

(C) After review of the petition, the pharmacy techni-
cian and the pharmacist-in-charge of the pharmacy where the techni-
cian is working shall be notified in writing of approval or denial of the
petition.

(i) If the petition is approved, the pharmacy techni-
cian shall be sent an exemption certificate, which shall be displayed at
the pharmacy where the pharmacy technician is working.

(ii) In lieu of the exemption, the board may grant the
pharmacy technician up to an additional 12 months to take and pass the
National Pharmacy Technician Certification Exam or other examina-
tion approved by the board. During this additional time, the pharmacy
technician shall be designated a pharmacy technician trainee.

(3) Limitations.

(A) The exemption granted under this section may only
be used at the pharmacy noted in the petition and may not be trans-
ferred to another pharmacy. If the pharmacy technician ceases em-
ployment at the pharmacy or changes employment, the exemption is
canceled.

(B) If the population of the county exceeds 50,000, the
board shall cancel the exemption. The pharmacy technician and the
pharmacist-in-charge of the pharmacy shall be notified when an ex-
emption is canceled.

§297.8. Continuing Education Requirements.

(a) All pharmacy technicians shall be exempt from the contin-
uing education requirements during their initial registration period.

(b) All pharmacy technicians must complete 20 contact hours
of approved continuing education per renewal period in pharmacy re-
lated subjects in order to renew their registration as a pharmacy tech-
nician. No more than 10 of the twenty (20) hours may be earned at
the pharmacy technician’s workplace through in-service education and
training under the direct supervision of the pharmacist(s).

(c) Two hours specified in subsection (a) of this section shall
be related to pharmacy law and one of the two hours shall be related
to Texas pharmacy law.

(d) Pharmacy technicians are required to maintain records of
completion of continuing education for three years from the date of
reporting the hours on a renewal application. The records must contain
at least the following information:

(1) name of participant;

(2) title and date of program;

(3) program sponsor or provider (the organization);

(4) number of hours awarded; and

(5) dated signature of sponsor representative.

(e) The board shall audit the records of pharmacy technicians
for verification of reported continuing education credit. The following
is applicable for such audits.

(1) Upon written request, a pharmacy technician shall pro-
vide to the board copies of certificates of completion for all continuing
education contact hours reported during a specified registration period.

Failure to provide all requested records by the specified deadline con-
stitutes prima facie evidence of a violation of this rule.

(2) Credit for continuing education contact hours shall
only be allowed for programs for which the pharmacy technician
submits copies of records reflecting that the hours were completed
during the specified registration period(s). Any other reported hours
shall be disallowed.

(3) A pharmacy technician shall not submit false or fraud-
ulent records to the board.

(f) Pharmacy technicians who are certified by the Pharmacy
Technician Certification Board and maintain this certification shall be
considered as having met the continuing education requirements of this
section and shall not be subject to audit by the board.

§297.9. Notifications.
(a) Display of Registration Certificate.

(1) A registered pharmacy technician shall publicly display
their current registration certificate in the technician’s primary place
of employment except as noted in paragraph (2) of this subsection.

(2) A registered pharmacy technician who only works in
the inpatient portion of a Class C pharmacy is not required to publicly
display their current registration certificate in the pharmacy, provided
the pharmacist-in-charge makes and retains a copy of the technician’s
current registration certificate for inspection by a board representative.

(b) Change of Address and/or Name

(1) Change of address. A pharmacy technician shall notify
the board electronically or in writing within 10 days of a change of
address, giving the old and new address and registration number.

(2) Change of name.

(A) A pharmacy technician shall notify the board in
writing within 10 days of a change of name by:

(i) sending a copy of the official document reflect-
ing the name change (e.g., marriage certificate, divorce decree, etc.);

(ii) returning the current renewal certificate which
reflects the previous name; and

(iii) paying a fee of $20.

(B) An amended registration and/or certificate reflect-
ing the new name of the pharmacy technician will be issued by the
board.

(c) Change of Employment. A pharmacy technician shall re-
port electronically or in writing to the board within 10 days of a change
of employment giving the name and license number of the old and new
pharmacy and registration number.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,

2003.

TRD-200306097
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 305-8028
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♦ ♦ ♦
TITLE 25. HEALTH SERVICES

PART 1. TEXAS DEPARTMENT OF
HEALTH

CHAPTER 38. CHILDREN WITH SPECIAL
HEALTH CARE NEEDS SERVICES PROGRAM
25 TAC §38.10

The Texas Department of Health (department) proposes an
amendment to §38.10, concerning the payment or denial of
claims in the Children with Special Health Care Needs Services
(CSHCN) Program. The amendments change claims filing and
appeal deadlines and procedures.

Because the claims payment contractor and many of the
providers are the same for Medicaid and for the CSHCN
program, and for simplification of claim processing procedures,
claims filing and correction or resubmission deadlines for the
CSHCN Program have historically been the same as those for
the Medicaid program. The Medicaid program recently changed
some of its claims filing deadlines, and these amendments
make the CSHCN rules consistent with current practice and
recent Medicaid program changes.

Specifically, §38.10(1) is amended by changing the claim filing
deadline from 90 to 95 days; by adding language that extends
any filing deadline to the next business day, when the deadline
falls on a weekend or holiday; by changing who may waive the
filing deadlines from the Commissioner of Health to the CSHCN
Division Director or his/her designee(s); and by changing the
length of time during which a claim must be processed and
paid from "the end of the second state fiscal year following
the state fiscal year in which the service was provided" to
"within 24 months of the date of service." Section 38.10(1)(B)(ii)
is amended by changing the correction and resubmission
deadline from 180 to 95 days. Section 38.10(2) is amended by
changing the filing deadline for claims involving health insurance
coverage, CHIP or Medicaid from 90 to 95 days following
the date of disposition by the third party resource. Section
38.10(3), regarding exceptions to the 95-day claim filing dead-
line; §38.10(4), regarding exception requests; and §38.10(5),
regarding exceptions to the 95-day correction and resubmission
deadline, are new and specify the situations, conditions and
circumstances under which exceptions to the deadlines shall
be considered. Paragraphs (3)-(5) have been renumbered as
paragraphs (6)-(8), but are otherwise unchanged.

Lee Johnson, Director, Financial Management Division, has de-
termined that for each year of the first five years the section is in
effect, there will be no fiscal implications to state government as
a result of enforcing or administering the section as proposed.
There will be no fiscal implications to local governments, be-
cause there are no local governments which are CSHCN pro-
gram providers and subject to the revised deadlines.

Sam B. Cooper III, MSW, LMSW, has determined that for each
year of the first five years the section is in effect, the public ben-
efit anticipated as a result of enforcing the section is simplifica-
tion of CSHCN claims processing procedures. The changes en-
sure that CSHCN filing and correction or resubmission deadlines
and procedures are the same as those of the Medicaid program,
consistent with current practice, and in agreement with recent

Medicaid program changes. There are no anticipated economic
costs to micro-businesses or small businesses, since those busi-
nesses should be able to meet the revised, shorter claims filing
deadlines by applying proper business management practices.
There are no anticipated economic costs to persons who are
required to comply with the section as proposed, and no antici-
pated impact on local employment.

Comments on the proposal may be submitted by mail to Sam
B. Cooper III, MSW, LMSW, Director, Children with Special
Health Care Needs Division, Texas Department of Health, 1100
West 49th Street, Austin, Texas, 78756-3199, by telephone
to (800) 252-8023 or (512) 458-7111, extension 3110, or by
fax to "CSHCN Deadlines Rule Change" at (512) 458-7417.
Comments will be accepted for 30 days following the date of
publication of this proposal in the Texas Register. In addition, a
public hearing on the proposed section will be held on October
20, 2003, beginning at 9:00 a.m., at the Texas Department of
Health, Moreton Building, Conference Room M101, 1100 West
49th Street, Austin, Texas.

The amendment is proposed under the Health and Safety Code,
§35.009, which authorizes the Texas Board of Health (board) to
adopt reasonable procedures and standards for the determina-
tion of fees; and §12.001, which provides the board with authority
to adopt rules for its procedures and for the performance of each
duty imposed by law on the board, the department, or the com-
missioner of health.

The amendment affects the Health and Safety Code, Chapter
35.

§38.10. Payment of Services.

The CSHCN program reimburses participating providers for covered
services for CSHCN clients. Payment may be made only after the de-
livery of the service, with the exception of meals, transportation, and
lodging and insurance premium payments. Excluding allowable in-
surance or health maintenance organization co-payments, the client or
client’s family must not be billed for the service or be required to make
a preadmission or pretreatment payment or deposit. Providers must
agree to accept established fees as payment in full. The program may
negotiate reimbursement alternatives to reduce costs through requests
for proposals, contract purchases, and/or incentive programs.

(1) Payment or denial of claims [without insurance or Med-
icaid]. All payments made on behalf of a client will be for claims re-
ceived by the CSHCN program or its payment contractor within 95 [90]
days of the date of service, 95 [90] days from the date of discharge
from inpatient hospital and inpatient rehabilitation facilities, or within
the submission deadlines listed under paragraph (2) of this section. If
the 95th day for receipt of a claim falls on a weekend or holiday, the
deadline shall be extended to the next business day following the week-
end or holiday. Claims will either be paid or denied within 30 days.
The CSHCN Division Director or his/her designee(s) [commissioner
of health] may waive the filing deadlines according to the conditions
and circumstances specified in paragraphs (3) and/or (4) of this section.
Claims received by the CSHCN program or its payment contractor af-
ter the deadlines provided in this paragraph will not be considered
for payment by the CSHCN program [, if program criteria for good
cause and exceptional circumstances have been shown. Waivers must
be requested in writing, must identify the operational problem caus-
ing the inability to file on time, must state that the problem has been
or is being resolved, and must acknowledge that the waiver request is
made one-time only for the identified problem. All outstanding claims
related to the identified problem must be considered at one time]. A
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claim must be processed and paid within 24 months of the date of ser-
vice [before the end of the second state fiscal year following the state
fiscal year in which the service was provided to the client].

(A) (No change.)

(B) Denied claims are claims which are incomplete,
submitted on the wrong form, lack necessary documentation, contain
inaccurate information, fail to meet the filing deadline, and/or are for
ineligible recipients, services, or providers.

(i) (No change.)

(ii) Denied claims may be corrected and resubmit-
ted for reconsideration if received within 95 [180] days of denial [for
reconsideration]. If the results of the reconsideration process are un-
satisfactory, denied claims may be appealed according to §38.13 of this
title (relating to Right of Appeal).

(2) Claims involving health insurance coverage, CHIP or
Medicaid. Any health insurance that provides coverage to the client
must be utilized before the CSHCN program can pay for services.
Providers must file a claim with health insurance, CHIP, or Medic-
aid prior to submitting any claim to the CSHCN program for payment.
Claims with health insurance must be received by [submitted to] the
CSHCN program within 95 [90] days of the date of disposition by the
other third party resource, and [but] no later than 365 days from the
date of service. The CSHCN program will consider claims received
for the first time after the 365-day deadline, if a third party resource
recoups a payment made in error; however, the claim must be received
by the CSHCN program within 95 [90] days from the third party’s dis-
position.

(A)-(D) (No change.)

(3) Exceptions to the 95-day claim receipt deadline.
The CSHCN Division Director or his/her designee(s) will consider
a provider’s request for one of the following exceptions concerning
a claim(s) received by the program after the deadline provided in
paragraphs (1) and/or (2) of this section:

(A) damage to or destruction of the provider’s business
office or records by a catastrophic event or natural disaster, including
but not limited to fire, flood, or earthquake, that substantially interferes
with normal business operations of the provider;

(B) damage to or destruction of the provider’s business
office or records caused by the intentional acts of an employee or agent
of the provider, only if:

(i) the employment or agency relationship has been
terminated; and

(ii) the provider has filed criminal charges against
the former employee or agent.

(C) delay or error in the eligibility determination of
a recipient, or delay due to erroneous written information from the
program or its designee, or another state agency;

(D) delay due to problems with the provider’s elec-
tronic claim system; or

(E) receipt of a claim within the 365-day filing dead-
line, but more than 95 days from the date of service, concerning a new
program benefit for which a retroactive effective date has been autho-
rized.

(4) Exception requests. Providers requesting an exception
under paragraph (3)(A)-(E) of this section must submit an affidavit or
statement from a person with personal knowledge of the facts detailing
the exception being requested; the cause for the delay; verification that

the delay was not caused by neglect, indifference, or lack of diligence
of the provider or the provider’s employee or agent; and any addi-
tional information requested by the program. All claims for which the
provider requests an exception must accompany the request, and the
program will consider only the claim(s) attached to the request.

(A) For exception requests under paragraph (3)(A) of
this section, the provider must submit:

(i) independent evidence of insurable loss;

(ii) medical, accident, or death records; or

(iii) a police or fire department report substantiating
the damage or destruction;

(B) For exception requests under paragraph (3)(B) of
this section, the provider must submit a police or fire report substan-
tiating the damage or destruction caused by the former employee or
agent’s criminal activity.

(C) For exception requests under paragraph (3)(C) of
this section, the provider must submit the written document from the
program, its designee, or another state agency containing the erroneous
information or explanation.

(D) For exception requests under paragraph (3)(D) of
this section, the provider must submit the following:

(i) a written repair statement or invoice; a computer
or modem generated error report indicating attempts to transmit the
data failed for reasons outside the control of the provider; or an expla-
nation for the system implementation problems;

(ii) a detailed, written statement by the person mak-
ing the repairs or installing the system concerning the relationship and
impact of the computer problem or system implementation to claims
submission; and

(iii) the reason alternative billing procedures were
not initiated after the delay in repairs or system implementation be-
came known.

(E) For exception requests under paragraph (3)(E) of
this section, the provider must submit detailed, written documentation
that the 365-day filing deadline for the benefit was met.

(5) Exceptions to the 95-day correction and resubmission
deadline. The CSHCN Division Director or his/her designee(s) will
consider a provider’s request for an exception concerning a claim(s)
received by the program after the deadline provided in paragraph
(1)(B)(ii) of this section under the following circumstances:

(A) all claims that are to be considered for the same
exception must accompany the request;

(B) only the claim(s) that are attached to the request
will be considered; and

(C) the exception request has been received by the pro-
gram within 18 months from the date of service, and includes either
of the following:

(i) an affidavit or statement from a representative of
the third party payer who has personal knowledge of the facts, stating
the exception being requested, the cause for the error in detail, and
verification that the error was not caused by the neglect, indifference,
or lack of diligence of the provider or the provider’s employee(s) or
agent(s); or

(ii) an affidavit or statement from a representative
of the original payer who has personal knowledge of the facts, stating
the exception being requested, the cause of the error in detail, and
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verification that the error was not caused by the neglect, indifference,
or lack of diligence of the provider or the provider’s employee(s) or
agent(s); or

(D) an exception request is received by the program
after the 95-day appeal deadline concerning a claim(s) for which a
third party resource has recouped a payment made as a result of a
processing error(s) identified after the 95-day appeal deadline.

(6) [(3)] CSHCN program fee schedules. The CSHCN
program or its designee shall reimburse claims for covered medical,
dental, and other services according to the following fee schedules.

(A) meals, lodging, and transportation:

(i) meals--up to the amount specified in the current
State of Texas Travel Allowance Guide as per diem meal expenses;

(ii) lodging:

(I) hotel--the amount as contracted with the
Texas Medicaid Medical Transportation Program (MTP), not to
exceed the amount specified in the current State of Texas Travel
Allowance Guide as per diem lodging expenses plus all applicable
hotel occupancy taxes; and

(II) Ronald McDonald House--the amount con-
tracted with the MTP; and

(iii) transportation:

(I) mileage--the distance and amount per mile as
specified in the current State of Texas Travel Allowance Guide;

(II) by contract--the amount as negotiated by the
MTP with contractors such as intercity buses, vans, cabs, or urban mass
transit authorities;

(III) air fare--the ticket price reflecting the state
discount if ordered by MTP, or the billed amount, if MTP had no op-
portunity to coordinate transportation in an emergency; and

(IV) cab fare--the billed amount, if other trans-
portation is unavailable, or the MTP is unable to coordinate transporta-
tion;

(B) administrative fee to social service organizations--
the percentage of the charge for meals, lodging, and transportation ne-
gotiated by the MTP with these entities;

(C) ambulance service--the lower of the billed amount
or the maximum charge allowed by the Texas Medicaid Program;

(D) transportation of remains:

(i) first call--$75;

(ii) embalming--$100;

(iii) container--$75;

(iv) mileage billed by funeral home--$1.00 per mile;
and

(v) air freight--the billed amount;

(E) nutritional products--the lower of the billed amount
or the Average Wholesale Price (AWP) per unit according to the prices
in the current edition of the Drug Topics Red Book, published by Med-
ical Economics Company, Inc., Montvale, New Jersey 07645-1742, on
file with the CSHCN program. For products not listed in the current
edition of the Drug Topics Red Book, reimbursement shall be based on
the same methodology using the AWP supplied by the manufacturer of
the product;

(F) nutritional services--the lower of the billed amount
or the maximum charge allowed by the Texas Medicaid Program;

(G) out-patient medications:

(i) medications covered by Medicaid when billed by
pharmacies--the same drug costs and dispensing fees allowed by the
Texas Medicaid Vendor Drug Program;

(ii) medications not covered by Medicaid when
billed by pharmacies--the lower of the billed amount or the drug cost
available through the database used by the Texas Medicaid Vendor
Drug Program plus the same dispensing fees allowed by the Texas
Medicaid Vendor Drug Program;

(iii) medications covered by Medicaid when billed
by hospitals--(the lower of the billed amount or the drug cost available
through the database used by the Texas Medicaid Vendor Drug Program
plus $2.28) / 0.970; and

(iv) hemophilia blood factor products--the lower of
the billed price or the United States Public Health Service (USPHS)
price in effect on the date of service plus a dispensing fee of $.04 per
unit of factor;

(H) expendable medical supplies-the lower of the billed
amount or the amount allowable by the United States Department of
Health and Human Services, Centers for Medicare and Medicaid Ser-
vices (CMS), if available, or by the Texas Medicaid Program;

(I) durable medical equipment:

(i) non-customized--the lower of the billed amount
or the amount allowable by the CMS, if available, or the Texas Medic-
aid Program;

(ii) customized:

(I) customized, non-powered equipment--the
lower of the billed amount or the manufacturer’s suggested retail price
(MSRP) less 18%;

(II) power wheelchairs--the lower of the billed
amount or the MSRP less 15%; and

(III) other--when no MSRP has been published,
the lower of the billed amount or the dealer’s cost plus 25%; and

(IV) delayed delivery penalty--a claim submitted
for customized durable medical equipment that was delivered to the
client more than 75 days after the authorization date shall be reduced
by 10%;

(iii) orthotics and prosthetics--the lower of the billed
amount or the amount allowed by the CMS, if available, or the Texas
Medicaid Program;

(J) total parenteral nutrition/hyperalimentation (includ-
ing equipment, supplies and related services)--the lower of the billed
amount or the maximum amount allowed by the Texas Medicaid Pro-
gram;

(K) home health nursing services (provided only
through CSHCN program participating home and community support
service agencies)--reimbursement for a maximum of 200 hours per
client per year, with an additional 200 hours per client per year avail-
able, if justification of need and cost effectiveness are documented;

(i) services provided by a registered nurse--the
lower of the billed amount or $36 per hour;

(ii) services provided by a licensed vocational
nurse--the lower of the billed amount or $28 per hour; and
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(iii) services provided by a home health aide or
home health medication aide (including those legally delegated by a
supervising registered nurse)--the lower of the billed amount or $12
per hour;

(L) outpatient physical therapy, occupational therapy,
speech-language pathology, and respiratory therapy:

(i) services provided by therapists other than physi-
cians--the lower of the billed amount or the amount allowed by the
Texas Medicaid Program; and

(ii) services provided by physicians--the lower
of the billed amount or the amount allowed by the Texas Medicaid
Program;

(M) audiological testing and amplification devices:

(i) for clients under age 21--payment is made
through the Program for Amplification for Children of Texas (PACT);
and

(ii) for clients ineligible for PACT and those age 21
and over--the lower of the billed amount or the amount allowed by
PACT;

(N) insurance premium payment assistance program--
the lowest available premium for a plan which covers the client, if cost-
effective;

(O) hospital (inpatient and outpatient care) and inpa-
tient psychiatric care--reimbursed at 80% of the rate authorized by the
Tax Equity and Fiscal Responsibility Act of 1982 (TEFRA), which is
equivalent to the hospital’s Medicaid interim rate;

(P) inpatient rehabilitation care--reimbursed at 80% of
TEFRA rates, for a maximum of 90 inpatient days per calendar year;

(Q) hospice services--the lower of the billed amount or
the amount allowed by the Texas Medicaid Program;

(R) care for renal disease--

(i) renal dialysis services--the lower of the billed
amount or the amount allowed by the Texas Medicaid Program; and/or

(ii) renal transplant services--renal transplants may
be covered if the projected cost for the transplant and follow-up care is
less than that of continuing renal dialysis. Negotiated coverage and cost
are based on prior authorization documentation of cost effectiveness;

(S) freestanding ambulatory surgical centers--the lower
of the billed amount or the amount allowed by the Texas Medicaid
Program based upon Ambulatory Surgical Code Groupings approved
by the CMS and the Texas Department of Health;

(T) hospital ambulatory surgical centers--the lower of
the amount billed or the amount allowed by the Texas Medicaid Pro-
gram based upon Ambulatory Surgical Code Groupings approved by
the CMS and the Texas Department of Health;

(U) covered professional services by physicians, podi-
atrists, advanced practice nurses, psychologists, licensed professional
counselors, or other providers that are not otherwise specified--the
lower of the billed amount or the amount allowed by the Texas
Medicaid Program;

(V) independent laboratory--the lowest of the follow-
ing:

(i) the amount allowed by the Texas Medicaid Pro-
gram state fee schedule;

(ii) the amount allowed by the CMS national fee
schedule; or

(iii) the billed amount;

(W) radiology services--the lower of the billed amount
or the amount allowed by the Texas Medicaid program;

(X) dental services--the lower of the billed amount or
the amount allowed by the Texas Medicaid program; and

(Y) vision services--the lower of the billed amount or
the amount allowed by the Texas Medicaid Program;

(7) [(4)] Required documentation. The CSHCN program
may require documentation of the delivery of goods and services from
the provider.

(8) [(5)] Overpayments.

(A) Overpayments are payments made by the CSHCN
program due to the following:

(i) duplicate billings;

(ii) services paid by public or private insurance or
other resources;

(iii) payments made for services not delivered;

(iv) services disallowed by the CSHCN program;
and

(v) subrogation.

(B) Overpayments made to providers must be reim-
bursed to the department by lump sum payment or, at the department’s
discretion, offset against current claims due to the provider for services
to other clients. The department also shall require reimbursement of
overpayments from any person or persons who have a legal obligation
to support the client and have received payments from a payer of
other benefits. Providers, clients, and person(s) responsible for clients
may appeal proposed recoupment of overpayments by the department
according to §38.13 of this title (relating to Right of Appeal).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,

2003.

TRD-200306108
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
CHAPTER 61. CHRONIC DISEASES
SUBCHAPTER E. CHILDREN’S OUTREACH
HEART PROGRAM
25 TAC §§61.71 - 61.83

The Texas Department of Health (department) proposes new
§§61.71-61.83, concerning the Children’s Outreach Heart Pro-
gram. Health and Safety Code, §39.002, authorizes the depart-
ment to establish a children’s outreach heart program to provide
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prediagnostic cardiac screening and follow-up evaluation ser-
vices, as well as training to local physicians and public health
nurses in screening and diagnostic procedures for heart dis-
eases and defects. Health and Safety Code, §39.003, directs
the Texas Board of Health (board) to adopt rules it considers nec-
essary to define the scope of this program and the medical and
financial standards for eligibility. Specifically, the sections con-
cern purpose, definitions, eligibility for client services, contractor
staff, clinic facilities and equipment, services, records manage-
ment, patient rights, program income and patient co-payment,
tracking/follow-up, coordination of community services, evalua-
tion, and funding of children’s outreach heart program contrac-
tors.

Lee Johnson, Director, Financial Management Division, Associ-
ateship of Family Health, has determined that for each year of the
first five years the sections are in effect there will be fiscal implica-
tions as a result of administering the rules as proposed. The 78th
Texas Legislature adopted Rider 52, directing the department to
expend $247,000 each year of the Fiscal Year 2004-2005 bien-
nium to provide services under the Children’s Outreach Heart
Program. The impact on state government in both years will be
expenditures of $247,000. Expenditures for the remaining three
years will be based on legislative appropriations and any riders.
Local governments are eligible to become contractors for the de-
livery of program services and, if selected, the impact on one or
more local governments could be increased revenues of up to
$247,000 per year.

Sam B. Cooper, III, Director, Children with Special Health Care
Needs Division, has determined that for each year of the first
five years the sections are in effect, the public benefits antici-
pated as a result of administering the sections will be maintaining
delivery of the program’s services to eligible children who may
have heart diseases or defects and provision of training to local
physicians and public health nurses in screening and diagnostic
procedures for heart diseases and defects. A micro-business or
small business selected by the department as the contractor to
provide or assure the provision of program services will receive
increased revenues of up to $247,000 per year. If the contrac-
tor subcontracts for the provision of ancillary services such as
laboratory studies, other micro-businesses or small businesses
will receive undetermined increased revenue for providing those
services. The sections will not require micro-businesses or small
businesses who do not participate in the program as contractors
to alter their business practices. The sections do not require the
participation of any persons, and the only anticipated economic
costs to persons are co-payments some clients may be required
to pay for services. There is no anticipated impact on local em-
ployment.

Comments may be submitted to Marjorie Doubleday, Program
Specialist, Children with Special Health Care Needs Division,
Texas Department of Health, 1100 West 49th Street, Austin,
Texas 78756, (512) 458-7111, extension 3028. Comments will
be accepted for 30 days following publication in the Texas Reg-
ister.

The new sections are proposed under the Health and Safety
Code, §39.004, which directs the Texas Board of Health (board)
to adopt rules defining the scope of the Children’s Heart Out-
reach Program and the medical and financial standards for eligi-
bility; and Health and Safety Code, §12.001, which provides the
board with the authority to adopt rules for its procedures and for
the performance of each duty proposed by law on the board, the
department, or the commissioner of health.

The new sections affect Health and Safety Code, Chapter 39.

§61.71. Purpose.
The purpose of this subchapter is to implement the Children’s Heart
Outreach Program, as authorized by Health and Safety Code, Chapter
39, by providing:

(1) prediagnostic cardiac screening and follow-up evalua-
tion services to persons less than 21 years of age who are from low-in-
come families and who may have heart disease and/or defects; and

(2) training to local physicians and public health nurses in
screening and diagnostic procedures for heart disease and/or defects.

§61.72. Definitions.
The following words and terms when used in this subchapter shall have
the following meanings unless the context clearly indicates otherwise.

(1) Cardiac outreach clinic--A primary or secondary level
health care facility staffed by local and secondary or tertiary level out-
reach personnel and equipped to perform the following functions:

(A) screening and assessment of children for cardiac
disease;

(B) identification and referral of children with cardiac
disease to the closest appropriate tertiary center for definitive diagnos-
tic procedures and, if needed, surgery; and

(C) clinic management of children with heart disease
to include development of a care/service plan, tracking, and periodic
follow-up and coordination with local case management services
providers, if available.

(2) CHIP--The Children’s Health Insurance Program ad-
ministered by the Texas Health and Human Services Commission un-
der 42 U.S.C. §1397aa et seq.

(3) Contractor--An individual or entity selected by the de-
partment to provide Children’s Outreach Heart Program services, in-
cluding departments, agencies, boards, educational institutions, county
governments, municipal governments, states, or the United States.

(4) Co-pay/co-payment--A cost-sharing arrangement in
which a client pays a specified charge for a specified health care
service, usually at the time the service is provided.

(5) CSHCN--The Children with Special Health Care
Needs Services Program; Health and Safety Code, Chapter 35.

(6) Department--The Texas Department of Health.

(7) HIPAA--The Health Insurance Portability and Ac-
countability Act of 1996; 42 U.S.C. §1320d-2 et seq.

(8) Physician--A person licensed by the Texas State Board
of Medical Examiners to practice medicine in this state.

(9) Program--The Children’s Outreach Heart Program.

(10) Program income--All revenues received by a contrac-
tor as a result of providing services under this subchapter, including
third party payments, such as Medicaid, CHIP, CSHCN, and private
insurance; and patient co-payments.

§61.73. Eligibility for Client Services.
(a) Applicants eligible for program services shall include per-

sons who:

(1) are less than 21 years of age;

(2) may have heart disease or defects; and

(3) have family incomes at or below 200% of the Federal
Poverty Income Limits.
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(b) Applicants meeting the age and medical criteria whose
family incomes exceed 200% of FPIL and who are not eligible for
public assistance with medical expenses, may be required to pay a
co-payment based on family income and size.

§61.74. Contractor Staff.

The contractor shall assure that clients have access to:

(1) a coordinator who communicates with clinic staff as
frequently as necessary to process referrals, schedule appointments,
coordinate the activities of the clinics, if more than one exists, and
track clients if follow-up is necessary;

(2) an outreach physician who is a board-certified pediatric
cardiologist responsible for supervising the clinic(s), coordinating the
screening and assessment process, developing clients’ individualized
care plans, making appropriate recommendations for referral when
necessary, sending follow-up letters to referral sources, and maintain-
ing appropriate medical records for clients;

(3) a registered nurse with at least one year of clinical pedi-
atric experience, preferably with pediatric cardiology experience, who
shall be on site during clinic hours; and

(4) identification and referral to local case management
services or the department’s regional social work staff by a social
worker licensed by the department, or a qualified clinic staff mem-
ber.

§61.75. Clinic Facilities and Equipment.

(a) The clinic(s) shall assure that adequate supplies, space, and
equipment are available to:

(1) measure vital signs for children of all ages;

(2) perform age-appropriate anthropometric testing on all
patients; and

(3) obtain electrocardiograms and chest x-rays on all pa-
tients.

(b) All equipment and supplies used shall be appropriate for
the client’s age and level of development.

(c) The contractor shall obtain routine lab work. If unable to
provide echocardiography or x-rays directly, the contractor will obtain
these services through sub-contractual or other arrangements.

(d) The clinic(s) shall be conducted in compliance with the
document "Quality Care: Client Services Standards for Public Health
and Community Clinics", dated June 1997, or its successor, specifi-
cally including the following requirements.

(1) The clinic(s) shall be accessible to the target popula-
tion.

(2) Clinic facilities shall be appropriate for pediatric care.

(3) Clinic services shall be provided in settings designed
to ensure client comfort, safety, and privacy, and to expedite the work
of the staff.

(4) The contractor or clinic site(s) shall meet any licensure
or certifications required for clinic operations.

§61.76. Services.

(a) Routine clinic services shall include a comprehensive his-
tory and physical exam, as well as laboratory studies, electrocardio-
grams, and chest x-rays as determined necessary by the physician.
Echocardiography may be performed if the results are of acceptable
quality for pediatric patients and reviewed and interpreted by the car-
diologist responsible for the clinic.

(b) The outreach physician shall develop an individualized
care plan for each client identified with heart disease who is referred
by the clinic to a secondary or tertiary center.

(c) The clinic staff shall work as a team in conjunction with
the client, family, the referral source, and the secondary or tertiary
center to develop the plan. Clinic staff shall track clients if the plan
of care requires follow-up. Clinic services shall be integrated into the
overall service needs of each client through clinic staff cooperation and
sharing of information with local case management services providers,
if available.

(d) The clinic(s) shall address the needs of Spanish-speak-
ing/bilingual clients and provide services in a culturally sensitive man-
ner.

(e) The following clinical services shall not be approved or
reimbursed by the program at cardiac outreach clinics:

(1) echocardiography for routine screening purposes;

(2) exercise testing;

(3) catheterization; and

(4) surgery.

§61.77. Records Management.

(a) The clinic(s) shall utilize an organized patient record sys-
tem.

(b) The clinic(s) shall comply with laws and regulations re-
garding confidentiality of patient records, including HIPAA.

(1) Records shall be confidential and secure.

(2) Records shall be available to the client, family, or
guardian upon request with a signed release of information.

(3) The clinic(s) shall implement a policy that delineates
guidelines for the release of confidential information.

(c) The clinic(s) shall maintain a complete and accurate record
for each client.

(d) The clinic(s) shall implement a written policy regarding
retention and proper disposal of client records.

(e) The clinic(s) shall comply with records management re-
quirements in the document "Quality Care: Client Services Standards
for Public Health and Community Clinics", dated June 1997, or its
successor.

§61.78. Patient Rights.

(a) The clinic(s) shall provide services in a timely manner.

(b) The clinic(s) shall assure confidentiality of patient infor-
mation and provide information to patients/families regarding its poli-
cies.

(c) Facilities within the clinic(s) shall be arranged or designed
so that services are provided in a manner that protects the dignity and
privacy of clients and their families.

(d) Clinic(s) shall provide services in a nondiscriminatory
manner, complying with civil rights statutes, regulations, and the
department’s policies.

(e) The contractor(s) or clinic staff shall not coerce individ-
uals into services, nor may participation in one service/program be a
requirement for eligibility for another service.

(f) Clinic(s) shall provide services in ways that can be under-
stood by the client/family including, but not limited to, addressing the
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needs of patients with limited English proficiency, as required by Title
VI of the Civil Rights Act of 1964.

(g) The contractor(s) shall either post or provide information
in writing to clients/families concerning procedures available to ad-
dress concerns about care received or alleged violation of clients’/fam-
ilies’ rights.

§61.79. Program Income and Patient Co-payment.

(a) The contractor(s) shall maximize program income by
billing third-party payors for the clients served, including CSHCN,
Medicaid, CHIP, and private insurance. The contractor(s) shall ensure
that clients who may be eligible for Medicaid, CHIP, and/or CSHCN
are referred for eligibility determination.

(b) The contractor(s) shall develop a co-payment policy con-
cerning program services provided to clients whose family incomes
are above 200% of the Federal Poverty Income Limits, but who are
not eligible for public assistance with medical expenses, including the
following.

(1) Co-payments shall be based on family income and
household size.

(2) Any schedule of sliding scale co-payments shall be ap-
proved by the department prior to implementation.

(c) No client who meets age and medical eligibility criteria
will be denied services on the basis of inability to pay.

§61.80. Tracking/follow-up.

(a) The clinic(s) shall utilize a tracking system to monitor each
client’s health status and use of health care services. The tracking
system shall:

(1) schedule contacts with the client/family at regular in-
tervals according to program guidelines/protocols, and coordinate with
other services/opportunities as needed;

(2) monitor the status of the treatment plan, including com-
pliance and the need for revisions;

(3) monitor broken appointments and establish a system
for rescheduling appointments;

(4) alert staff for follow-up concerning conditions identi-
fied as priorities for care;

(5) track referrals made to other providers/agencies; and

(6) follow-up with the client/family, as appropriate, to en-
sure that services were accessed.

(b) If a client moves out of the identified service area, clinic(s)
shall attempt to maintain continuity of care by providing the client and
family with information on available services in the area to which they
are relocating, including case management.

(c) Clinic(s) shall evaluate the effectiveness of services pro-
vided on an ongoing basis and shall adjust the plan of care when needed
to maximize the client’s health.

§61.81. Coordination of Community Services.

(a) The contractor shall inform the local communities, includ-
ing local physicians, community service groups, and the general pub-
lic, of the clinic and its services within three months of a funding
award.

(b) The contractor shall provide a report addressing the
number of patients served, services provided, and diagnoses to the
county/local medical society annually.

(c) Clinic physician(s) shall communicate with the client’s lo-
cal/primary physician, medical home, or referral source concerning the
client’s history, physical exam, and diagnosis and must involve the lo-
cal physician in the development of the child’s treatment/service plan.

(d) The contractor shall encourage local physicians to partic-
ipate in the clinic(s). The outreach clinic physician and clinic staff
should provide continuing education in the areas of diagnosis, evalu-
ation, and treatment of children with suspected and confirmed cardio-
vascular disease for local physicians and other community profession-
als involved with the clinic population.

(e) The clinic(s) shall coordinate services with other commu-
nity activities in an effort to facilitate the public’s access to the clinic(s)
and other community services, and to prevent duplication of services.

(f) If local pediatric cardiology expertise becomes available
which meets the needs expressed in the clinic proposal and is commu-
nity-supported, the contractor shall phase out services in coordination
with the local providers.

§61.82. Evaluation.

(a) The contractor shall have a plan for internal review and
evaluation of program services to assure the provision of quality ser-
vices in compliance with "Quality Care: Client Services Standards for
Public Health and Community Clinics", dated June 1997, or its suc-
cessor and other department policies.

(b) The contractor shall submit reports to the department in a
format and including content specified by the department. The reports
will be used as a paper audit to assure that the contractor is perform-
ing in accordance with the contract. The department also shall con-
duct on-site visits when deemed necessary to evaluate the contractor’s
adherence to the department’s guidelines and requirements. The con-
tractor typically will receive two weeks’ notice and will be consulted
for scheduling purposes.

§61.83. Funding of Children’s Outreach Heart Program Contractor.

(a) The department will provide Children’s Outreach Heart
Program services through a contractor selected in compliance with the
department’s contracting and procurement procedures.

(b) An entity seeking funding as a contractor must demon-
strate that:

(1) provision of program services in the designated com-
munity/communities and surrounding geographic area would meet a
recognized need;

(2) services to be provided are not available to the identi-
fied population due to distance or a lack of access, resulting in a barrier
to quality health care for the community;

(3) the local community, including the local/county medi-
cal society, supports the need for the clinic(s); and

(4) proposed services can be integrated into the local health
care system.

(c) The contractor may receive cost-based or fee-for-service
reimbursement for the following:

(1) travel to the clinic(s) by the outreach physician and
team members;

(2) the salaries of local and/or outreach staff necessary for
administration of the clinic(s) or provision of clinic services;

(3) physician services;

(4) facility use fees; and
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(5) laboratory, radiology, electrocardiography, and other
procedures necessary for assessment and screening of clients.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,

2003.

TRD-200306111
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
CHAPTER 97. COMMUNICABLE DISEASES
SUBCHAPTER H. TUBERCULOSIS
SCREENING FOR JAILS AND OTHER
CORRECTIONAL FACILITIES
25 TAC §§97.171 - 97.180, 97.190, 97.191

The Texas Department of Health (department) proposes amend-
ments to §§97.171 - 97.180, 97.190, and 97.191, concerning tu-
berculosis screening and treatment in jails and other correctional
facilities. The amended sections list the purpose, scope, screen-
ing, scope of professional examinations/evaluation, diagnostic
evaluations, treatment, prevention of disease, reporting, tuber-
culosis record, resource allocation, approval of local jail screen-
ing standards, and continuity of care.

Government Code, §2001.039, requires that a state agency re-
view a rule not later than the fourth anniversary of the date on
which the rule takes effect and every four years after that date.
The sections have been reviewed and the department has de-
termined that reasons for adopting the sections continue to exist
because rules on this subject are needed. Revisions to the ex-
isting rules are necessary as outlined in this preamble.

The department published a Notice of Intention to Review for the
sections in the January 14, 2000, issue of the Texas Register (25
TexReg 275). No comments were received due to the publication
of this notice.

The amended sections clarify wording that has generated ques-
tions from stakeholders and correct any discrepancies between
the rules and recommendations from the Centers for Disease
Control and Prevention, the American Thoracic Society, and the
Infectious Diseases Society of America concerning screening
and treatment of tuberculosis and latent tuberculosis infection.

Amendments to §97.171 reflect a national change in terminol-
ogy from infection to latent tuberculosis infection and add the
words "or detainees" to reflect the fact that county jails some-
times house persons with this status. An amendment to §97.172
reflects a change in terminology recommended by the Centers
for Disease Control and Prevention from "preventive therapy" to
"treatment of latent tuberculosis (TB) infection." Amendments to
§97.173 clarify the distinction between infection and latent TB in-
fection, reflect the fact that new tests for latent TB infection are
on the market or under development, state that use of chest x-ray

screening on intake is to be followed by testing for latent TB in-
fection within 14 days, clarify the criteria for a positive reaction
to a tuberculin skin test, use the new terminology for treatment
of latent TB infection, clarify when employees shall be screened,
clarify when volunteers shall be screened, and clarify that an
inmate with a documented history of a positive tuberculin skin
test does not need to receive another skin test. Amendments to
§97.174 use and clarify the meaning of the new terminology for
latent TB infection, and use language that reflects that tests for
latent TB infection other than the tuberculin skin test are in use
or under development. Amendments to §97.175 revise the steps
used in the diagnostic evaluation process to reflect current ter-
minology and practice and specify that two of the three sputum
samples shall be collected early in the morning of consecutive
days. Amendments to §97.176 use the new terminology for treat-
ment of latent TB infection, and clarify that persons diagnosed
with latent TB infection shall be considered for treatment in ac-
cordance with current Centers for Disease Control and Preven-
tion recommendations and the recommendations of the depart-
ment, state the frequency of monitoring for response to therapy
is to be by culture of at least one sputum specimen monthly until
conversion to negative is confirmed by all cultures being nega-
tive in two consecutive months, state that the inmate should be
evaluated for possible reintroduction to isolation if they experi-
ence reappearance of organisms in the sputum, and add the ci-
tation of recommendations from the Infectious Diseases Society
of America. Amendments to §97.177 name the organism that
causes TB, provide a time deadline by which inmates should be
evaluated after observation or report of symptoms, specify that
two of the three sputum samples shall be collected early in the
morning of consecutive days, add that employees and volunteers
shall have a release for work signed by their physician or the local
health authority if they have had infectious TB disease, and use
the new terminology for treatment of latent TB infection. Amend-
ments to §97.178 clarify the time deadline by which TB cases,
suspects and those with latent TB infection shall be reported,
clarify the information to be reported for TB cases suspects and
those with latent TB infection, states that local health authorities
shall forward reports of aggregate numbers of tuberculin tests to
the TB Elimination Division of the Texas Department of Health,
and repeat the language on reporting contacts to a known case
of tuberculosis from §97.3 of this title concerning what conditions
to report so that the requirements for reporting for covered jails
and correctional facilities are all in one place. An amendment to
§97.179 revises the Tuberculosis Record form. An amendment
to §97.180 replaced the word "drugs" with "pharmaceuticals."
An amendment to §97.190 uses the language "jail TB screening
plan" rather than the more vague term "rules." An amendment to
§97.191 clarifies that jails must provide continuity of care when
inmates are transferred to another correctional facility as well as
when they are released to the community.

Susan C. Penfield, M.D., Chief, Bureau of Communicable Dis-
ease Control, has determined that for each year of the first five-
year period the amended sections are in effect, there will be no
fiscal impact on state or local governments as a result of admin-
istering the sections.

Ms. Penfield, M.D. has determined that for each of the first five
years the amended sections are in effect, the public benefit an-
ticipated as a result of administering the sections will be that tu-
berculosis screening and treatment in covered county jails and
other correctional facilities will take place in accordance with na-
tional recommendations and there may be fewer questions from
covered correctional facilities due to the clarification of language.
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There will be no effect on small businesses or micro-businesses
as a result of the amendments because no material change from
the current requirements will result from the amendments. There
are no economic costs to persons who are required to comply
with the sections as proposed, as the purpose of the amend-
ments are to clarify and update current requirements. There will
be no effect on local employment.

Comments on the proposal may be submitted to Susan C. Pen-
field, M.D., Texas Department of Health, Bureau of Communi-
cable Disease Control, 1100 West 49th Street, Austin, Texas,
78756, (512) 458-7455, susan.penfield@tdh.state.tx.us. Com-
ments will be accepted for 30 days following publication of the
proposal in the Texas Register.

The amendments are proposed under the authority of the Health
and Safety Code, §89.072, which provides the department with
the right to recommend, to the Commission on Jail Standards
and the Texas Department of Criminal Justice, rules to carry out
Chapter 89 on screening and treatment for tuberculosis in jails
and other correctional facilities; and Health and Safety Code,
§12.001, which provides the Texas Board of Health (board) with
the authority to adopt rules for the performance of every duty
imposed by law on the board, the department, and the commis-
sioner.

The proposed amendments affect Health and Safety Code,
Chapter 89. The review of the rules implements Government
Code, §2001.039.

§97.171. Purpose.
These sections establish regulations for screening and treatment for tu-
berculosis and latent tuberculosis infection of employees, volunteers
and inmates or detainees in county jails and other correctional facili-
ties that have bed capacities of 100 or more, jails that house inmates
transferred from a county that has a jail with a capacity of 100 or more
beds, and jails that house inmates from another state or country.

§97.172. Scope.
These sections cover the screening process (tests, administration of
tests, interpretation of tests, vaccination, x-rays, frequency of screen-
ing tests, and exemption from testing); professional examinations, cri-
teria for repeat testing and treatment of latent tuberculosis infection
[preventive therapy]; diagnostic evaluations, isolation and disease pre-
vention; treatment; reporting requirements; and recordkeeping for all
employees, volunteers, and inmates of county jails and other correc-
tional facilities in Texas.

§97.173. Screening.
Screening for tuberculosis (TB) in institutional settings usually
involves [skin] testing for latent tuberculosis [tuberculous] infection
(LTBI) and additional evaluation of those who are infected. In some
correctional facilities, it may be more practical to screen with chest
x-rays to identify individuals with lung abnormalities suggestive
of pulmonary tuberculosis. While the chest x-ray method is more
expensive, it can be an acceptable technique to identify and segregate
tuberculosis suspects; however, use of the chest x-ray screening
method on intake is to be followed by testing for latent TB infection
within 14 days.

(1) Tuberculin skin test.

(A) The tuberculin skin test utilizing purified protein
derivative (PPD) is the standard method of identifying persons infected
with Mycobacterium tuberculosis [Mycobacterium tuberculosis], the
causative agent of TB. The intradermal Mantoux PPD test, not a mul-
tiple puncture test, shall be used to detect latent tuberculosis [tubercu-
lous] infection.

(B) (No change.)

(2) (No change.)

(3) Interpretation of tests for latent tuberculosis infection.

(A) (No change.)

(B) A reaction of 5 mm or greater shall be considered
positive in persons who are human immunodeficiency virus (HIV) in-
fected, who are recent contacts to TB cases, [or] who have apical fi-
bronodular infiltrates on [abnormal] chest x-rays consistent with prior
[active or inactive] tuberculosis, or persons with organ transplants and
other immunosuppressed persons receiving the equivalent of 15 mg/d
or greater of prednisone for 1 month or more. All other persons tested
in a correctional [corrections] facility will be considered positive if their
skin test reaction is 10 mm or greater.

(C) Absence of a reaction to the tuberculin test does not
exclude the diagnosis of TB or latent TB [tuberculous] infection. Per-
sons who have symptoms consistent with active tuberculosis shall be
evaluated for disease even if they have a negative skin test.

(D) (No change.)

(E) Positive tuberculin reactions in Bacillus Calmette-
Guerin (BCG)-vaccinated persons usually indicate infection with TB.
Such persons shall be evaluated for treatment of latent TB infection
[preventive therapy]. Skin tests shall [should] be interpreted without
regard to a history of BCG vaccination.

(4) Scope. Skin test screening for tuberculosis shall be per-
formed on employees and volunteers as well as inmates of county jails
and correctional facilities as follows.

(A) Employees.

(i) Employees who share the same air with inmates
shall be screened at time of employment and at least annually thereafter
according to this section unless the employee or volunteer is exempt as
described in clauses (ii), (iii), or (iv) of this subparagraph. A certificate
or similar document may be used to record results. The recommended
certificate is located in §97.179 of this title (relating to the Tuberculosis
Record).

(ii) - (iv) (No change.)

(v) Employees with a history of negative skin tests
who are close contacts to a known or suspected case of TB shall be
skin tested after exposure. If the test is still negative, they shall be
retested 90 days after break in contact with the known or suspected
case of TB occurs.

(B) Volunteers.

(i) All volunteers who share the same air space with
inmates on a regular basis (more than 30 hours per month) shall be
screened prior to becoming a volunteer and at least annually thereafter
according to this section unless the volunteer is exempt as described in
clauses (ii), (iii), or (iv) of this subparagraph. A certificate or similar
document may be used to record results. The recommended certificate
is located in §97.179 of this title.

(ii) - (iv) (No change.)

(v) Volunteers with a history of negative skin tests
who are close contacts to a known or suspected case of TB shall be
skin tested after exposure. If the test is still negative, they shall be
retested 90 days after break in contact with the known or suspected
case of TB occurs.

(C) Inmates.
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(i) (No change.)

(ii) Every inmate shall have a screening test on or
before the seventh day of incarceration and at least annually thereafter
if [All inmates must have a screening test if the inmate shows symp-
toms of tuberculosis or if the inmate has been recently exposed to a di-
agnosed case of tuberculosis or a tuberculosis suspect and] the inmate
is [inmates are] not known to be a previous positive reactor [reactors].

(iii) Every inmate [All inmates] must have a screen-
ing test unless the inmate has documented results of at least one screen-
ing test during the previous 12-month period or documented history of
a positive tuberculin skin test. An inmate [Inmates] with a history of a
positive tuberculin skin test shall provide documentation of the test and
any appropriate medical follow-up or a certificate signed by a physician
or registered nurse. The documentation shall be included in the certifi-
cate or a similar document.

(iv) - (v) (No change.)

(vi) Inmates with a history of negative skin tests who
are close contacts to a known or suspected case of TB shall be skin
tested after exposure. If the test is still negative, they shall be retested
90 days after break in contact with the known or suspected case of TB
occurs.

(5) - (6) (No change.)

§97.174. Scope of Professional Examinations/Evaluation.

(a) (No change.)

(b) Latent TB infection without disease.

(1) Persons who have latent TB infection [positive tuber-
culin skin tests or skin-test conversions] but do not have symptoms or
radiologic findings suggestive of [clinical] TB disease shall be evalu-
ated for treatment of latent TB infection [preventive therapy]. Persons
with positive skin tests shall be evaluated for risk of HIV infection. If
HIV infection is considered a possibility, counseling and HIV-antibody
testing shall be strongly encouraged.

(2) All persons with a history of TB or latent TB infection
[positive tuberculin tests] are at risk for developing TB in the future.
These persons shall be reminded at least annually and following their
exposure to a known or suspected case of TB [periodically] that they
shall promptly report any pulmonary symptoms. If symptoms of TB
shall develop, the person shall be evaluated immediately.

(3) Routine chest films are not required for asymptomatic,
[tuberculin-negative] persons who have negative tests for latent TB in-
fection. After the initial chest radiograph is taken, persons with positive
tuberculin skin-test reactions do not need repeat chest radiographs, un-
less symptoms develop that may be due to TB.

§97.175. Diagnostic Evaluations.

(a) The following flow chart shows the steps used in the diag-
nostic evaluation process.
Figure: 25 TAC §97.175(a)
[Figure: 25 TAC §97.175(a)]

(b) Bacteriologic examinations of specimens.

(1) (No change.)

(2) Initially, a series of three [early morning] sputum spec-
imens shall be collected [on successive days] and examined by smear
and culture. At least two of the sputum specimens shall be collected
early in the morning of successive days. Supervision shall be used to
ensure proper specimen collection.

(3) (No change.)

§97.176. Treatment.

(a) Treatment of latent TB infection, no disease.

(1) Treatment of latent TB infection [Preventive therapy]
is the administration of medicine [a drug] to which a person’s infecting
organism is presumed to be susceptible. Treatment of latent TB infec-
tion [Preventive therapy] substantially reduces the risk of developing
active tuberculosis (TB) in infected persons.

(2) All persons who have latent TB infection with no symp-
toms suggestive of TB disease or radiographic findings suggestive of
TB disease [a positive skin test] shall be considered for treatment of
latent TB infection in accordance with current recommendations of
the Centers for Disease Control and Prevention and of the department
[preventive therapy when active disease has been ruled out].

(b) Treatment of active TB disease.

(1) (No change.)

(2) Clinical response to treatment shall be monitored, since
the development of drug resistance can be a problem. Persons with
clinically active disease shall be monitored bacteriologically through
the collection of at least one [three] sputum sample [samples] taken
[on three consecutive days at least] monthly until conversion to neg-
ative is confirmed by all cultures being negative in two consecutive
months. Persistence or reappearance of organisms in the sputum smear
shall create a high index of suspicion for drug-resistant disease or non-
compliance with therapy. When this occurs, evaluate compliance and
perform drug susceptibility tests, in addition to those obtained from the
initial positive cultures. The inmate shall also be evaluated for possible
reintroduction of isolation.

(3) Treatment of TB shall be in accordance with current
Centers for Disease Control and Prevention (CDC)/American Thoracic
Society (ATS)/Infectious Diseases Society of America (IDSA) recom-
mendations and the recommendations of the department.

§97.177. Prevention of Disease.

(a) Respiratory isolation of inmates.

(1) To prevent the spread of Mycobacterium tuberculosis
[tuberculous (TB) infection] in the facility, it is important to recognize
and isolate inmates (in appropriate TB respiratory isolation facilities)
who have symptoms suggestive of TB disease. Officers and health care
staff shall suspect TB in inmates with a persistent cough (more than two
weeks [weeks’] duration), especially in the presence of other symptoms
or signs compatible with TB, such as weight loss, night sweats, bloody
sputum, anorexia or fever. These inmates shall [should] be evaluated
[promptly] for TB no later than 72 hours after observation or report
of symptoms. The inmate shall [should] not leave appropriate TB res-
piratory isolation until TB is excluded or the inmate is on therapy and
documented to be noninfectious.

(2) Inmates suspected of having TB shall [should] be
placed in respiratory isolation until they are no longer infectious.
Inmates who are cases or suspects shall [should] be released from
isolation only after infectiousness has been ruled out. Three con-
secutive negative sputum smears [collected on different days] must
be obtained before an inmate who has had a positive smear can be
considered noninfectious. At least two of the sputum specimens shall
be collected early in the morning of consecutive days.

(3) - (4) (No change.)

(b) Work restrictions for jail employees and volunteers.

(1) Jail facility employees and volunteers with current pul-
monary or laryngeal TB pose a risk to inmates and others while they
are infectious; therefore, stringent work restrictions for these persons
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are necessary. They shall be excluded from work until adequate treat-
ment is instituted, cough is resolved, [and] sputum is free of bacilli on
three consecutive smears (at least two of the sputum specimens shall
be collected early in the morning of consecutive days), and they have
received a release for work signed by their physician or the local health
authority. Employees and volunteers with current TB at sites other than
the lung or larynx usually do not need to be excluded from work if con-
current pulmonary TB has been ruled out. Employees and volunteers
who discontinue treatment before the recommended course of therapy
has been completed shall not be allowed to work until treatment is re-
sumed, an adequate response to therapy is documented, [and] they have
three consecutive negative sputum smears (at least two of the sputum
specimens shall be collected early in the morning of consecutive days),
and they have received a release for work signed by their physician or
the local health authority [on three consecutive days].

(2) Employees and volunteers who are otherwise healthy
and receiving treatment for latent TB infection [preventive treatment
for tuberculous infection] shall be allowed to continue usual work ac-
tivities.

(3) Employees and volunteers who cannot take or do not
accept or complete a full course of treatment for latent TB infection
[preventive therapy] shall have their work situations evaluated to deter-
mine whether reassignment is indicated. Work restrictions may not be
necessary for otherwise healthy persons who do not accept or complete
treatment for latent TB infection [preventive therapy]. These persons
shall be counseled about the risk of developing disease and shall be in-
structed to seek evaluation promptly if symptoms develop that may be
due to TB, especially if they have contact with high-risk inmates (i.e.,
inmates at high risk for severe consequences if they become infected).

§97.178. Reporting.

(a) Cases.

(1) All suspected or diagnosed cases of tuberculosis (TB)
[,] shall be reported within one working day to the local health au-
thority or a Texas Department of Health regional office. [All occur-
rences of latent TB infection shall be reported to the TB Elimination
Division, Texas Department of Health, 1100 West 49th Street, Austin
Texas, 78756.]

(2) The following information shall be reported: complete
name, date of birth, physical address and county of residence, informa-
tion on which diagnosis was based or suspected. In addition, if known,
radiographic or diagnostic imaging results and date(s); all information
necessary to complete the most recent versions of forms TB 400 A
& B (Report of Case and Patient Services), TB 340 (Report of Con-
tacts) and TB 341 (Continuation of Report of Contacts); laboratory
results used to guide prescribing, monitoring or modifying antibiotic
treatment regimens for tuberculosis to include, but not limited to, liver
function studies, renal function studies, and serum drug levels; pathol-
ogy reports related to diagnostic evaluations of tuberculosis; reports of
imaging or radiographic studies; records of hospital or outpatient care
to include, but not limited to, histories and physical examinations, dis-
charge summaries and progress notes; records of medication adminis-
tration to include, but not limited to, directly observed therapy (DOT)
records, and drug toxicity and monitoring records; a listing of other pa-
tient medications to evaluate the potential for drug-drug interactions;
and copies of court documents related to court ordered management of
tuberculosis. Reporting forms are [This information shall be reported
using the most recent version of the Texas Department of Health Re-
port of Case and Patient Services (TB-400). This form is] available
from local health departments, Texas Department of Health regional
offices, or the TB Elimination Division, Texas Department of Health,
1100 West 49th Street, Austin, Texas, 78756.

(b) Latent TB infection.

(1) All occurrences of latent TB infection shall be reported
no later than one week after diagnosis to the local health authority or
a Texas Department of Health regional office.

(2) The following information shall be reported: complete
name; date of birth; physical address, county of residence, tuberculin
skin test result, and chest x-ray result.

(3) For those with latent TB infection who are receiving
treatment all information necessary to complete the most recent ver-
sions of forms TB 400 A & B (Report of Case and Patient Services)
shall be reported.

(c) [(b)] Tuberculin tests. Aggregate numbers of positive tests,
total tests administered, and total tests read shall be reported monthly
to the local health authority that shall forward the reports to the TB
Elimination Division of the Texas Department of Health.

(d) Contacts. For contacts to a known case of tuberculosis--
complete name; date of birth; physical address; county of residence;
and all information necessary to complete the most recent versions of
forms TB 400 A & B (Report of Case and Patient Services), TB 340
(Report of Contacts), and TB 341 (Continuation of Report of Con-
tacts).

§97.179. Tuberculosis Record.

(a) - (b) (No change.)

(c) Tuberculosis record. The Tuberculosis Record is a multi-
purpose report form that can be used for a Certificate, Record of Trans-
fer, and/or a Tuberculosis History Record. The form shall [should] be
used to submit the reports pertaining to an employee, volunteer, or in-
mate of a jail or correctional facility. The form to be used is as follows
and is available from the Texas Department of Health upon request.
Figure: 25 TAC §97.179(c)
[Figure: 25 TAC §97.179(c)]

§97.180. Resource Allocation.

Under the terms of Chapter 786, §3, 73rd Legislature (Act), the costs
of providing inmate screening, evaluation, and treatment is supported
by a combination of individual counties and judicial districts, Texas
Department of Health (department), and Texas Department of Criminal
Justice (TDCJ) funds. The following terms govern this allocation.

(1) Texas Department of Health. The Texas Department
of Health (department) shall supply the materials, pharmaceuticals
[drugs], and laboratory services to jails and community corrections
facilities that are necessary to accomplish the screening required by
the Act, and provide other services requested by individual counties
and judicial districts, where such services can be reasonably provided.
These materials, drugs, and services may be requested from the Texas
Department of Health, Tuberculosis Elimination Division, 1100 West
49th Street, Austin, Texas 78756.

(2) - (3) (No change.)

§97.190. Approval of Local Jail Screening Standards.

(a) - (c) (No change.)

(d) Prior to final adoption of local jail standards, the jail TB
screening plan [rules] shall be submitted to the Texas Department of
Health, Tuberculosis Elimination Division, 1100 West 49th Street,
Austin, Texas 78756-3199. The department shall review jail TB
screening plan [these rules] to determine their compliance with
subsection (b) of this section and the Texas Health and Safety Code,
§89.073. This approval shall be from the director of the Tuberculosis
Elimination Division. If the approval is denied by the director of the
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Tuberculosis Elimination Division, the county, judicial district, or
private entity may appeal the denial to the Bureau Chief, Bureau of
Communicable Disease Control, Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756.

[(e) The local standards shall be adopted by January 1, 1998.]

§97.191. Continuity of Care.

A correctional facility regardless of size that houses adult or youth in-
mates, must assure continuity of care for those inmates receiving treat-
ment for tuberculosis who are being released or transferred to another
correctional facility. A facility must contact the department prior to the
inmate being released or transferred, if possible. If that is not possible,
the facility must make the contact immediately upon the inmate’s re-
lease from custody or transfer to another correctional facility. [This
section must be implemented by all correctional facilities in the state
by September 1, 1997.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,

2003.

TRD-200306118
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
CHAPTER 98. TEXAS HIV MEDICATION
PROGRAM
The Texas Department of Health (department) proposes the re-
peal of §§98.1 - 98.6, 98.8, 98.21 - 98.25, 98.27 - 98.28, 98.30 -
98.31, 98.41 - 98.44, 98.61 - 98.66, 98.68, 98.81 - 98.84, 98.86
- 98.87, 98.89 - 98.90, and 98.131 - 98.146, concerning the hu-
man immunodeficiency virus (HIV) Services Grant Program, the
HIV Prevention Grant Programs, and the HIV H.O.P.E. (Health
Options to Promote Employment) Project.

Government Code, §2001.039, requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to Government Code, Chapter 2001 (Admin-
istrative Procedure Act). The sections have been reviewed and
the department has determined that the reasons for adopting
the various sections of Subchapters A, B, and D no longer ex-
ist. The repeal of Subchapter A, HIV Services Grant Program
and Subchapter B, HIV Prevention Grant Programs, eliminate
duplicative language that is already contained in various sections
of the Health and Safety Code or in the department’s policies
and procedures and, therefore, does not need to be repeated
in rule form. The repeal of Subchapter D abolishes the HIV
H.O.P.E. Project. The project was established under Rider 54
to the department’s portion of the General Appropriations Act of
the 75th Legislature. The purpose of the project was to provide
assistance to HIV-infected individuals not eligible for assistance
through the Texas HIV Medication Program in obtaining medica-
tions that have been shown to be effective in the treatment of HIV
disease and HIV-related conditions. Assistance could be in the
form of direct provision of medications or insurance assistance

benefits. Administration of the project was legislatively contin-
gent upon the receipt of private donations. The department has
received no private donations to continue the project and does
not receive legislative appropriations to administer the project;
thus, repeal of the subchapter is necessary.

An amendment to the title of the chapter, being changed from
"HIV and STD Prevention" to "Texas HIV Medication Program,"
more accurately describes the sections of the rules that are not
being repealed.

The department published a Notice of Intention to Review for
the sections in the Texas Register on April 28, 2000 (25 TexReg
3801). No comments were received due to the publication of this
notice.

Linda S. Moore, MS, RN, Acting Chief, Bureau of HIV and STD
Prevention, has determined that for each year of the first five
years the sections are in effect, there will be no fiscal implication
to state or local government as a result of enforcing or adminis-
tering the sections as proposed.

Linda S. Moore, MS, RN, Acting Chief, Bureau of HIV and STD
Prevention, has determined that for each year of the first five
years the sections are in effect, the public benefits anticipated
as a result of enforcing or administering the sections will result
in grant applicants having a greater understanding of the funding
process, and an increase in provider compliance. There will be
no effect on micro-businesses or small businesses as the pro-
posed repealed sections do not alter the delivery of the funded
programs. There are no anticipated economic costs to persons
who are required to comply with the sections as proposed. There
is no anticipated impact on local employment.

Comments on the proposal may be submitted to Linda S. Moore,
MS, RN, Acting Chief, Bureau of HIV and STD Prevention, Texas
Department of Health, 1100 West 49th Street, Austin, Texas
78756-3199, (512) 490-2505. Comments will be accepted for
30 days following publication of the proposal in the Texas Regis-
ter.

SUBCHAPTER A. HIV SERVICES GRANT
PROGRAM
DIVISION 1. GENERAL PROVISIONS
25 TAC §§98.1 - 98.6, 98.8

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Health and Safety Code,
§85.016, which provides the Board of Health (board) authority
to adopt rules necessary to implement Subchapters A through
F, Chapter 85, Acquired Immune Deficiency Syndrome and Hu-
man Immunodeficiency Virus Infection; and Health and Safety
Code, §12.001, which provides the board with the authority to
adopt rules for its procedure and for the performance of each
duty imposed by law on the board, the department, or the com-
missioner of health.

The repeals affect Health and Safety Code, Chapters 12 and
85. The review of these rules implements Government Code,
§2001.039.

§98.1. Introduction.
§98.2. Definitions.
§98.3. Forms.
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§98.4. Funds.

§98.5. Nondiscrimination.

§98.6. General Program Requirements.

§98.8. HIV Program Review.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,

2003.

TRD-200306112
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
DIVISION 2. AIDS/HIV SERVICES
PROVIDERS
25 TAC §§98.21 - 98.25, 98.27, 98.28, 98.30, 98.31

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Health and Safety Code,
§85.016, which provides the Board of Health (board) authority
to adopt rules necessary to implement Subchapters A through
F, Chapter 85, Acquired Immune Deficiency Syndrome and Hu-
man Immunodeficiency Virus Infection; and Health and Safety
Code, §12.001, which provides the board with the authority to
adopt rules for its procedure and for the performance of each
duty imposed by law on the board, the department, or the com-
missioner of health.

The repeals affect Health and Safety Code, Chapters 12 and
85. The review of these rules implements Government Code,
§2001.039.

§98.21. Who May Apply for Funds from the Department.

§98.22. Provider Application; Selection; Contract Process to Re-
ceive Funds Directly from the Department.

§98.23. Client Complaint, Internal Reconsideration, Due Process
Requirements.

§98.24. Confidentiality.

§98.25. Model Workplace Guidelines.

§98.27. Denial of Application.

§98.28. Procedure to Dispute the Department’s Decision to Deny an
Application.

§98.30. Exceptions from Dispute Procedure.

§98.31. Public Complaints.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,

2003.

TRD-200306113
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
DIVISION 3. AIDS/HIV SERVICES; CLIENTS
25 TAC §§98.41 - 98.44

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Health and Safety Code,
§85.016, which provides the Board of Health (board) authority
to adopt rules necessary to implement Subchapters A through
F, Chapter 85, Acquired Immune Deficiency Syndrome and Hu-
man Immunodeficiency Virus Infection; and Health and Safety
Code, §12.001, which provides the board with the authority to
adopt rules for its procedure and for the performance of each
duty imposed by law on the board, the department, or the com-
missioner of health.

The repeals affect Health and Safety Code, Chapters 12 and
85. The review of these rules implements Government Code,
§2001.039.

§98.41. Eligibility Requirements.

§98.42. Applications.

§98.43. Residency; Documentation of Residency.

§98.44. Denial of Application; Modification, Suspension, or Termi-
nation of Client Benefits; Criteria.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,

2003.

TRD-200306114
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
SUBCHAPTER B. HIV PREVENTION GRANT
PROGRAMS
DIVISION 1. GENERAL PROVISIONS
25 TAC §§98.61 - 98.66, 98.68

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
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The repeals are proposed under the Health and Safety Code,
§85.016, which provides the Board of Health (board) authority
to adopt rules necessary to implement Subchapters A through
F, Chapter 85, Acquired Immune Deficiency Syndrome and Hu-
man Immunodeficiency Virus Infection; and Health and Safety
Code, §12.001, which provides the board with the authority to
adopt rules for its procedure and for the performance of each
duty imposed by law on the board, the department, or the com-
missioner of health.

The repeals affect Health and Safety Code, Chapters 12 and
85. The review of these rules implements Government Code,
§2001.039.

§98.61. Introduction.
§98.62. Definitions.
§98.63. Forms.
§98.64. Funds.
§98.65. Nondiscrimination.
§98.66. General Program Requirements.
§98.68. HIV Program Review.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,

2003.

TRD-200306115
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
DIVISION 2. AIDS/HIV EDUCATION
PROVIDERS
25 TAC §§98.81 - 98.84, 98.86, 98.87, 98.89, 98.90

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Health and Safety Code,
§85.016, which provides the Board of Health (board) authority
to adopt rules necessary to implement Subchapters A through
F, Chapter 85, Acquired Immune Deficiency Syndrome and Hu-
man Immunodeficiency Virus Infection; and Health and Safety
Code, §12.001, which provides the board with the authority to
adopt rules for its procedure and for the performance of each
duty imposed by law on the board, the department, or the com-
missioner of health.

The repeals affect Health and Safety Code, Chapters 12 and
85. The review of these rules implements Government Code,
§2001.039.

§98.81. Who May Apply for Funds from the Department.
§98.82. Provider Application; Selection; Contract Process to Re-
ceive Funds Directly from the Department.
§98.83. Confidentiality.
§98.84. Model Workplace Guidelines.
§98.86. Denial of Application.

§98.87. Procedure to Dispute the Department’s Decision to Deny an
Application.
§98.89. Exceptions from Dispute Procedure.
§98.90. Public Complaints.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,

2003.

TRD-200306116
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
SUBCHAPTER D. HIV H.O.P.E. (HEALTH
OPTIONS TO PROMOTE EMPLOYMENT)
PROJECT
25 TAC §§98.131 - 98.146

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Health and Safety Code,
§85.016, which provides the Board of Health (board) authority
to adopt rules necessary to implement Subchapters A through
F, Chapter 85, Acquired Immune Deficiency Syndrome and Hu-
man Immunodeficiency Virus Infection; and Health and Safety
Code, §12.001, which provides the board with the authority to
adopt rules for its procedure and for the performance of each
duty imposed by law on the board, the department, or the com-
missioner of health.

The repeals affect Health and Safety Code, Chapters 12 and
85. The review of these rules implements Government Code,
§2001.039.

§98.131. Purpose.
§98.132. Definitions.
§98.133. Eligibility.
§98.134. Residency; Documentation of Residency.
§98.135. Criteria for Financial Eligibility and Specific Benefits.
§98.136. Benefits; Medication and Insurance Coverage.
§98.137. Priority.
§98.138. Application Process.
§98.139. Confidentiality.
§98.140. Payment for Approved Services.
§98.141. Participating Pharmacy.
§98.142. Prescription Fees.
§98.143. Denial of Application or Termination of Client Benefits;
Criteria.
§98.144. Appeal Procedures.
§98.145. Exceptions from Appeals Procedure.
§98.146. Public Complaints.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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General Counsel
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♦ ♦ ♦
CHAPTER 229. FOOD AND DRUG
SUBCHAPTER E. JUICE HAZARD ANALYSIS
CRITICAL CONTROL POINT (HACCP)
SYSTEMS
25 TAC §§229.61 - 229.73

The Texas Department of Health (department) proposes new
§§229.61 - 229.73, concerning juice Hazard Analysis Critical
Control Point (HACCP) systems. The new sections cover appli-
cability; definitions; current good manufacturing practice; sani-
tation standard operating procedures; hazard analysis; hazard
analysis and critical control point (HACCP) plan; legal basis;
corrective actions; verification and validation; records; training;
process controls; and process verification for certain processors.

The juice HACCP systems regulations contained in Title 21,
Code of Federal Regulations (CFR), §§120.1 - 120.25, became
effective in January, 2001. It is estimated that the rules will
affect approximately 75 juice establishments in Texas. The
proposed rules in Texas will create uniformity and consistency
of safety throughout the entire juice industry. The rules will also
allow for consistency of application and enforcement of state
regulations across all industries. Finally, the rules will benefit
Texas consumers by ensuring that all Texas juice meets the
same level of safety as juice in interstate commerce.

R. D. Sowards, Jr., Director, Manufactured Foods Division, has
determined that for the first five-year period the sections are in
effect, there will be no fiscal implication to the state or local gov-
ernment as a result of enforcing or administering the sections as
proposed.

Mr. Sowards also has determined that for each year of the first
five years the sections are in effect, the public benefit anticipated
as a result of enforcing the sections will be to further protect
public health by requiring facilities used for juice processing to
conduct a hazard analysis and implement a plan, if necessary,
to prevent, eliminate, or reduce juice hazards to an acceptable
level. In addition, state and local governments will benefit in that
there will be less public health risks related to consumption of
juice. There will be no additional cost to micro-businesses or
small businesses since the firms are already required to comply
under Title 21, CFR, §§120.1 - 120.25. There are no anticipated
economic costs to persons who are required to comply with the
sections as proposed. There is no anticipated impact on local
employment.

Comments on the proposal may be submitted to Mr. R. D.
Sowards, Jr., Director, Manufactured Foods Division, Texas
Department of Health, 1100 West 49th Street, Austin, Texas
78756, (512) 719-0243. Comments will be accepted for 30 days
following publication of this proposal in the Texas Register.

The new sections are proposed under the Health and Safety
Code, §431.241, which provides the department with the author-
ity to adopt necessary regulations pursuant to the enforcement
of Chapter 431; and §12.001, which provides the Texas Board
of Health (board) with the authority to adopt rules for the perfor-
mance of every duty imposed by law on the board, the depart-
ment, and the commissioner of health.

The new sections affect the Health and Safety Code, Chapters
12 and 431.

§229.61. Applicability.

(a) Any juice sold as such or used as an ingredient in
beverages shall be processed in accordance with the requirements
of §§229.61 - 229.73 of this title (relating to Juice Hazard Analysis
Critical Control Point (HACCP) Systems). Juice means the aqueous
liquid expressed or extracted from one or more fruits or vegetables,
purees of the edible portions of one or more fruits or vegetables, or
any concentrates of such liquid or puree. Raw agricultural ingredients
of juice are not subject to the requirements of this part. Processors
should apply existing U.S. Food and Drug Administration guidance to
minimize microbial food safety hazards for fresh fruits and vegetables
in handling raw agricultural products.

(b) All juice processors in the State of Texas shall be licensed
under Health and Safety Code, Chapter 431, and shall comply with
§§229.181 - 229.184 of this title (relating to Licensure of Food Manu-
facturers and Food Wholesalers - Including Good Manufacturing Prac-
tices and Good Warehousing Practices in Manufacturing, Packing, and
Holding Human Food); §§229.211 - 229.222 of this title (relating to
Current Good Manufacturing Practice and Good Warehousing Practice
in Manufacturing, Packing, or Holding Human Food); and §§229.61 -
229.73 of this title.

§229.62. Definitions.

The following words and terms when used in these sections shall have
the following meaning unless the context clearly indicates otherwise.
The definitions and interpretations of terms in the Health and Safety
Code, Chapter 431, §431.002, and §§229.211 - 229.222 of this title (re-
lating to Current Good Manufacturing Practice and Good Warehousing
Practice in Manufacturing, Packing, or Holding Human Food) are ap-
plicable to such terms when used in this section, except where they are
herein redefined. The following definitions shall also apply:

(1) Cleaned--Washed with water of adequate sanitary qual-
ity.

(2) Control--To prevent, eliminate, or reduce to acceptable
levels.

(3) Control measure--Any action or activity to prevent, re-
duce to acceptable levels, or eliminate a hazard.

(4) Critical control point--A point, step, or procedure in a
food process at which a control measure can be applied and at which
control is essential to reduce an identified food hazard to an acceptable
level.

(5) Critical limit--The maximum or minimum value
to which a physical, biological, or chemical parameter must be
controlled at a critical control point to prevent, eliminate, or reduce to
an acceptable level the occurrence of the identified food hazard.

(6) Culled--Separation of damaged fruit from undamaged
fruit. For processors of citrus juices using treatments to fruit surfaces
to comply with §229.72 of this title (relating to Process Controls),
culled means undamaged, tree-picked fruit that is U.S. Department of
Agriculture choice or higher quality.
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(7) Food hazard--Any biological, chemical, or physical
agent that is reasonably likely to cause illness or injury in the absence
of its control.

(8) Importer--Either the U.S. owner or consignee at the
time of entry of a food product into the United States, or the U.S.
agent or representative of the foreign owner or consignee at the time
of entry into the United States. The importer is responsible for en-
suring that goods being offered for entry into the United States are in
compliance with all applicable laws. For the purposes of this defini-
tion, the importer is ordinarily not the custom house broker, the freight
forwarder, the carrier, or the steamship representative.

(9) Monitor--To conduct a planned sequence of observa-
tions or measurements to assess whether a process, point, or procedure
is under control and to produce an accurate record for use in verifica-
tion.

(10) Processing--Activities that are directly related to the
production of juice products. For purposes of this part, processing
does not include:

(A) harvesting, picking, or transporting raw agricul-
tural ingredients of juice products, without otherwise engaging in
processing; and

(B) the operation of a retail establishment.

(11) Processor--Any person engaged in commercial, cus-
tom, or institutional processing of juice products, either in the United
States or in a foreign country, including any person engaged in the
processing of juice products that are intended for use in market or
consumer tests.

(12) Retail establishment--An operation that provides juice
directly to the consumers and does not include an establishment that
sells or distributes juice to other business entities as well as directly to
consumers. The term "provides" includes storing, preparing, packag-
ing, serving, and vending.

(13) Shall--Mandatory requirements.

(14) Shelf-stable product--A product that is hermetically
sealed and, when stored at room temperature, should not demonstrate
any microbial growth.

(15) Should--Recommended or advisory procedures or to
identify recommended equipment.

(16) Validation--The element of verification focused on
collecting and evaluating scientific and technical information to
determine whether the Hazard Analysis and Critical Control Point
(HACCP) plan, when properly implemented, will effectively control
the identified food hazards.

(17) Verification--Activities, other than monitoring, that
establish the validity of the HACCP plan and that the system is
operating according to the plan.

§229.63. Current Good Manufacturing Practice.
(a) Current good manufacturing practice in the manufactur-

ing, processing, packing, or holding of human food. Sections 229.211
- 229.222 of this title (relating to Current Good Manufacturing Practice
and Good Warehousing Practice in Manufacturing, Packing, or Hold-
ing Human Food) apply in determining whether the facilities, methods,
practices, and controls used to process juice products have been pro-
cessed under sanitary conditions. Copies are available via the internet
at http://www.tdh.state.tx.us/bfds/foods/RULES/rulelinks.html and in
the office of the Manufactured Foods Division, Texas Department of
Health, 2201 Donley Drive, Suite 200, Austin, Texas 78758, and are

available for inspection during normal working hours of 8:00 a.m. un-
til 5:00 p.m. (except holidays).

(b) The purpose of this section is to set forth requirements
specific to the processing of juice.

(c) Imported products shall comply with federal requirements
of Title 21, Code of Federal Regulations (CFR), Part 120, §120.14
(relating to Application of Requirements to Imported Products).

§229.64. Sanitation Standard Operating Procedures.

(a) Sanitation controls. Each processor shall have and imple-
ment a sanitation standard operating procedure (SSOP) that addresses
sanitation conditions and practices before, during, and after process-
ing. The SSOP shall address:

(1) safety of the water that comes into contact with food
or food contact surfaces or that is used in the manufacture of ice;

(2) condition and cleanliness of food contact surfaces, in-
cluding utensils, gloves, and outer garments;

(3) prevention of cross contamination from insanitary ob-
jects to food, food packaging material, and other food contact surfaces,
including utensils, gloves, and outer garments, and from raw product
to processed product;

(4) maintenance of hand washing, hand sanitizing, and toi-
let facilities;

(5) protection of food, food packaging material, and food
contact surfaces from adulteration with lubricants, fuel, pesticides,
cleaning compounds, sanitizing agents, condensate, and other chemi-
cal, physical, and biological contaminants;

(6) proper labeling, storage, and use of toxic compounds;

(7) control of employee health conditions that could result
in the microbiological contamination of food, food packaging materi-
als, and food contact surfaces; and

(8) exclusion of pests from the food plant.

(b) Monitoring. Each processor shall monitor the conditions
and practices during processing with sufficient frequency to ensure,
at a minimum, conformance with those conditions and practices spec-
ified in §§229.211 - 229.222 of this title (relating to Current Good
Manufacturing Practice and Good Warehousing Practice in Manufac-
turing, Packing, or Holding Human Food) that are appropriate both to
the plant and to the food being processed. Each processor shall cor-
rect, in a timely manner, those conditions and practices that are not
met.

(c) Records. Each processor shall maintain SSOP records
that, at a minimum, document the monitoring and corrections pre-
scribed by subsection (b) of this section. These records are subject
to the recordkeeping requirements of §229.70 of this title (relating to
Records).

(d) Relationship to Hazard Analysis and Critical Control Point
(HACCP) plan. Sanitation standard operating procedure controls may
be included in the HACCP plan required under §229.66(b) of this ti-
tle (relating to Hazard Analysis and Critical Control Point (HACCP)
Plan). However, to the extent that they are implemented in accordance
with this section, they need not be included in the HACCP plan.

§229.65. Hazard Analysis.

(a) Each processor shall develop, or have developed for it, a
written hazard analysis to determine whether there are food hazards
that are reasonably likely to occur for each type of juice processed
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by that processor and to identify control measures that the processor
can apply to control those hazards. The written hazard analysis shall
consist of at least the following:

(1) identification of food hazards;

(2) an evaluation of each food hazard identified to deter-
mine if the hazard is reasonably likely to occur and thus, constitutes a
food hazard that must be addressed in the HACCP plan. A food hazard
that is reasonably likely to occur is one for which a prudent processor
would establish controls because experience, illness data, scientific re-
ports, or other information provide a basis to conclude that there is a
reasonable possibility that, in the absence of those controls, the food
hazard will occur in the particular type of product being processed.
This evaluation shall include an assessment of the severity of the ill-
ness or injury if the food hazard occurs;

(3) identification of the control measures that the processor
can apply to control the food hazards identified as reasonably likely to
occur in paragraph (2) of this subsection;

(4) review of the current process to determine whether
modifications are necessary; and

(5) identification of critical control points.

(b) The hazard analysis shall include food hazards that can be
introduced both within and outside the processing plant environment,
including food hazards that can occur before, during, and after harvest.
The hazard analysis shall be developed by an individual or individuals
who have been trained in accordance with §229.71 of this title (relating
to Training), and shall be subject to the recordkeeping requirements of
§229.70 of this title (relating to Records).

(c) In evaluating what food hazards are reasonably likely to
occur, consideration should be given, at a minimum, to the following:

(1) microbiological contamination;

(2) parasites;

(3) chemical contamination;

(4) unlawful pesticides residues;

(5) decomposition in food where a food hazard has been
associated with decomposition;

(6) natural toxins;

(7) unapproved use of food or color additives;

(8) presence of undeclared ingredients that may be aller-
gens; and

(9) physical hazards.

(d) Processors should evaluate product ingredients, processing
procedures, packaging, storage, and intended use; facility and equip-
ment function and design; and plant sanitation, including employee
hygiene, to determine the potential effect of each on the safety of the
finished food for the intended consumer.

(e) HACCP plans for juice need not address the food hazards
associated with microorganisms and microbial toxins that are con-
trolled by the requirements of Title 21, Code of Federal Regulations
(CFR), Part 113 (relating to Low Acid Canned Foods) or Part 114 (re-
lating to Acidified Foods). A HACCP plan for such juice shall address
any other food hazards that are reasonably likely to occur.

§229.66. Hazard Analysis and Critical Control Point (HACCP)
Plan.

(a) HACCP plan. Each processor shall have and implement a
written HACCP plan whenever a hazard analysis reveals one or more

food hazards that are reasonably likely to occur during processing, as
described in §229.65 of this title (relating to Hazard Analysis). The
HACCP plan shall be developed by an individual or individuals who
have been trained in accordance with §229.71 of this title (relating to
Training) and shall be subject to the recordkeeping requirements of
§229.70 of this title (relating to Records). A HACCP plan shall be
specific to:

(1) each location where juice is processed by that proces-
sor; and

(2) each type of juice processed by the processor. The plan
may group types of juice products together, or group types of produc-
tion methods together, if the food hazards, critical control points, crit-
ical limits, and procedures required to be identified and performed by
subsection (b) of this section are essentially identical, provided that
any required features of the plan that are unique to a specific product
or method are clearly delineated in the plan and are observed in prac-
tice.

(b) The contents of the HACCP plan. The HACCP plan shall,
at a minimum:

(1) list all food hazards that are reasonably likely to occur
as identified in accordance with §229.65 of this title, and that thus must
be controlled for each type of product;

(2) list the critical control points for each of the identified
food hazards that is reasonably likely to occur, including as appropri-
ate:

(A) critical control points designed to control food haz-
ards that are reasonably likely to occur and could be introduced inside
the processing plant environment; and

(B) critical control points designed to control food haz-
ards introduced outside the processing plant environment, including
food hazards that occur before, during, and after harvest;

(3) list the critical limits that shall be met at each of the
critical control points;

(4) list the procedures, and the frequency with which they
are to be performed, that will be used to monitor each of the critical
control points to ensure compliance with the critical limits;

(5) include any corrective action plans that have been de-
veloped in accordance with §229.68 of this title (relating to Corrective
Actions), and that are to be followed in response to deviations from
critical limits at critical control points;

(6) list the validation and verification procedures, and the
frequency with which they are to be performed, that the processor will
use in accordance with §229.69 of this title (relating to Verification
and Validation); and

(7) provide for a recordkeeping system that documents the
monitoring of the critical control points in accordance with §229.70 of
this title. The records shall contain the actual values and observations
obtained during monitoring.

(c) Sanitation. Sanitation controls may be included in the
HACCP plan. However, to the extent that they are monitored in accor-
dance with §229.64 of this title (relating to Sanitation Standard Oper-
ating Procedures), they are not required to be included in the HACCP
plan.

§229.67. Legal Basis.

Failure of a processor to have and to implement a Hazard Analysis and
Critical Control Point (HACCP) system that complies with §§229.64
of this title (relating to Sanitation Standard Operating Procedures),
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229.65 of this title (relating to Hazard Analysis), and 229.66 of this
title (relating to Hazard Analysis and Critical Control Point (HACCP)
Plan), or otherwise to operate in accordance with the requirements of
this section, shall render the juice products of that processor adulter-
ated under the Texas Food, Drug, and Cosmetic Act, Health and Safety
Code, §431.081(a)(4). Whether a processor’s actions are consistent
with ensuring the safety of juice will be determined through an evalu-
ation of the processor’s overall implementation of its HACCP system.

§229.68. Corrective Actions.

Whenever a deviation from a critical limit occurs, a processor shall take
corrective action by following the procedures set forth in paragraph (1)
or paragraph (2) of this section.

(1) Processors may develop written corrective action plans,
which become part of their Hazard Analysis and Critical Control Point
(HACCP) plans in accordance with §229.66(b)(5) of this title (relat-
ing to Hazard Analysis and Critical Control Point (HACCP) Plan),
by which processors predetermine the corrective actions that they will
take whenever there is a deviation from a critical limit. A corrective
action plan that is appropriate for a particular deviation is one that de-
scribes the steps to be taken and assigns responsibility for taking those
steps, to ensure that:

(A) no product enters commerce that is either injurious
to health or is otherwise adulterated as a result of the deviation; and

(B) the cause of the deviation is corrected.

(2) When a deviation from a critical limit occurs, and the
processor does not have a corrective action plan that is appropriate for
that deviation, the processor shall:

(A) segregate and hold the affected product, at least un-
til the requirements of subparagraphs (B) and (C) of this paragraph are
met;

(B) perform or obtain a review to determine the accept-
ability of the affected product for distribution. The review shall be
performed by an individual or individuals who have adequate training
or experience to perform such a review;

(C) take corrective action, when necessary, with respect
to the affected product to ensure that no product enters commerce that
is either injurious to health or is otherwise adulterated as a result of
the deviation;

(D) take corrective action, when necessary, to correct
the cause of the deviation; and

(E) perform or obtain timely verification in accordance
with §229.69 of this title (relating to Verification and Validation), by
an individual or individuals who have been trained in accordance with
§229.71 of this title (relating to Training), to determine whether modi-
fication of the HACCP plan is required to reduce the risk of recurrence
of the deviation, and to modify the HACCP plan as necessary.

(3) All corrective actions taken in accordance with this sec-
tion shall be fully documented in records that are subject to verifica-
tion in accordance with §229.69(a)(1)(iv)(B) and the recordkeeping
requirements of §229.70 of this title (relating to Records).

§229.69. Verification and Validation.

(a) Verification. Each processor shall verify that the Hazard
Analysis and Critical Control Point (HACCP) system is being imple-
mented according to design.

(1) Verification activities shall include:

(A) a review of any consumer complaints that have
been received by the processor to determine whether such complaints

relate to the performance of the HACCP plan or reveal previously
unidentified critical control points;

(B) the calibration of process monitoring instruments;

(C) at the option of the processor, the performance of
periodic end-product or in-process testing; except that processors of
citrus juice that rely in whole or in part on surface treatment of fruit
shall perform end-product testing in accordance with §229.73 of this
title (relating to Process Verification for Certain Processors).

(D) a review, including signing and dating, by an indi-
vidual who has been trained in accordance with §229.71 of this title
(relating to Training), of the records that document:

(i) the monitoring of critical control points. The
purpose of this review shall be, at a minimum, to ensure that the records
are complete and to verify that the records document values that are
within the critical limits. This review shall occur within one week
(seven days) of the day that the records are made;

(ii) the taking of corrective actions. The purpose
of this review shall be, at a minimum, to ensure that the records are
complete and to verify that appropriate corrective actions were taken in
accordance with §229.68 of this title (relating to Corrective Actions).
This review shall occur within one week (seven days) of the day that
the records are made; and

(iii) the calibrating of any process monitoring in-
struments used at critical control points and the performance of any
periodic end-product or in-process testing that is part of the proces-
sor’s verification activities. The purpose of these reviews shall be, at a
minimum, to ensure that the records are complete and that these activ-
ities occurred in accordance with the processor’s written procedures.
These reviews shall occur within a reasonable time after the records
are made; and

(E) the following of procedures in §229.68 of this title
whenever any verification procedure, including the review of consumer
complaints, establishes the need to take a corrective action; and

(F) additional process verification if required by
§229.73 of this title.

(2) records that document the calibration of process
monitoring instruments, in accordance with paragraph (1)(D)(ii) of
this subsection, and the performance of any periodic end-product and
in-process testing, in accordance with paragraph (1)(D)(iii) of this
subsection, are subject to the recordkeeping requirements of §229.70
of this title (relating to Records).

(b) Validation of the HACCP plan. Each processor shall val-
idate that the HACCP plan is adequate to control food hazards that
are reasonably likely to occur; this validation shall occur at least once
within 12 months after implementation and at least annually thereafter
or whenever any changes in the process occur that could affect the haz-
ard analysis or alter the HACCP plan in any way. Such changes may
include changes in the following: raw materials or source of raw ma-
terials; product formulation; processing methods or systems, including
computers and their software; packaging; finished product distribution
systems; or the intended use or consumers of the finished product. The
validation shall be performed by an individual or individuals who have
been trained in accordance with §229.71 of this title and shall be sub-
ject to the recordkeeping requirements of §229.70 of this title. The
HACCP plan shall be modified immediately whenever a validation re-
veals that the plan is no longer adequate to fully meet the requirements
of §§229.61 - 229.73 of this title.

(c) Validation of the hazard analysis. Whenever a juice pro-
cessor has no HACCP plan because a hazard analysis has revealed no
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food hazards that are reasonably likely to occur, the processor shall
reassess the adequacy of that hazard analysis whenever there are any
changes in the process that could reasonably affect whether a food
hazard exists. Such changes may include changes in the following:
raw materials or source of raw materials; product formulation; pro-
cessing methods or systems, including computers and their software;
packaging; finished product distribution systems; or the intended use
or intended consumers of the finished product. The validation of the
hazard analysis shall be performed by an individual or individuals who
have been trained in accordance with §229.71 of this title, and, records
documenting the validation shall be subject to the recordkeeping re-
quirements of §229.70 of this title.

§229.70. Records.

(a) Required records. Each processor shall maintain the fol-
lowing records documenting the processor’s Hazard Analysis and Crit-
ical Control Point (HACCP) system:

(1) records documenting the implementation of the sanita-
tion standard operating procedures (SSOP’s) (see §229.64 of this title
(relating to Sanitation Standard Operating Procedures));

(2) the written hazard analysis required by §229.65 of this
title (relating to Hazard Analysis);

(3) the written HACCP plan required by §229.66 of this
title (relating to Hazard Analysis and Critical Control Point (HACCP)
Plan);

(4) records documenting the ongoing application of the
HACCP plan that include:

(A) monitoring of critical control points and their crit-
ical limits, including the recording of actual times, temperatures, or
other measurements, as prescribed in the HACCP plan; and

(B) corrective actions, including all actions taken in re-
sponse to a deviation; and

(5) records documenting verification of the HACCP sys-
tem and validation of the HACCP plan or hazard analysis, as appro-
priate.

(b) General requirements. All records required by this part
shall include:

(1) the name of the processor or importer and the location
of the processor or importer, if the processor or importer has more than
one location;

(2) the date and time of the activity that the record reflects,
except that records required by subsections (a)(2), (a)(3), and (a)(5) of
this section need not include the time;

(3) the signature or initials of the person performing the
operation or creating the record; and

(4) where appropriate, the identity of the product and the
production code, if any. Processing and other information shall be
entered on records at the time that it is observed. The records shall
contain the actual values and observations obtained during monitoring.

(c) Documentation.

(1) The records in subsections (a)(2) and (a)(3) of this sec-
tion shall be signed and dated by the most responsible individual onsite
at the processing facility or by a higher level official of the processor.
These signatures shall signify that these records have been accepted
and implemented by the firm.

(2) The records in subsections (a)(2) and (a)(3) of this sec-
tion shall be signed and dated:

(A) upon initial acceptance;

(B) upon any modification; and

(C) upon verification and validation in accordance with
§229.69 of this title (relating to Verification and validation).

(d) Record retention.

(1) All records required by this part shall be retained at the
processing facility or at the importer’s place of business in the United
States for, in the case of perishable or refrigerated juices, at least one
year after the date that such products were prepared, and for, in the
case of frozen, preserved, or shelf stable products, two years or the
shelf life of the product, whichever is greater, after the date that the
products were prepared.

(2) Offsite storage of processing records required by sub-
sections (a)(1) and (a)(4) of this section is permitted after six months
following the date that the monitoring occurred, if such records can
be retrieved and provided onsite within 24 hours of request for offi-
cial review. Electronic records are considered to be onsite if they are
accessible from an onsite location and comply with subsection (g) of
this section.

(3) If the processing facility is closed for a prolonged pe-
riod between seasonal packs, the records may be transferred to some
other reasonably accessible location at the end of the seasonal pack
but shall be immediately returned to the processing facility for official
review upon request.

(e) Official review. All records required by this part shall be
available for review and copying at reasonable times.

(f) Public disclosure. All plans and records required by these
sections are public information unless excepted from disclosure pur-
suant to the Government Code, Chapter 552, Texas Public Information
Act.

(g) Records maintained on computers. The maintenance of
computerized records, in accordance with Title 21, Code of Federal
Regulations (CFR), Part 11 (relating to Electronic Records; Electronic
Signatures), is acceptable.

§229.71. Training.
(a) Only an individual who has met the requirements of sub-

section (b) of this section shall be responsible for the following func-
tions:

(1) developing the hazard analysis, including delineating
control measures, as required by §229.65 of this title (relating to Haz-
ard Analysis).

(2) developing a Hazard Analysis and Critical Control
Point (HACCP) plan that is appropriate for a specific processor, in
order to meet the requirements of §229.66 of this title (relating to
Hazard Analysis and Critical Control Point (HACCP) Plan;

(3) verifying and modifying the HACCP plan in accor-
dance with the corrective action procedures specified in §229.68(2)(E)
of this title (relating to Correction Actions) and the validation activi-
ties specified in §229.69(b) and (c) of this title (relating to Verification
and Validation); and §229.65 of this title;

(4) performing the record review required by
§229.69(a)(1)(D) of this title.

(b) The individual performing the functions listed in subsec-
tion (a) of this section shall have successfully completed training in the
application of HACCP principles to juice processing at least equivalent
to that received under standardized curriculum recognized as adequate
by the Food and Drug Administration, or shall be otherwise qualified
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through job experience to perform these functions. Job experience may
qualify an individual to perform these functions if such experience has
provided knowledge at least equivalent to that provided through the
standardized curriculum. The trained individual need not be an em-
ployee of the processor.

§229.72. Process Controls.
(a) In order to meet the requirements of §§229.61 - 229.71

of this title, processors of juice products shall include in their Hazard
Analysis and Critical Control Point (HACCP) plans control measures
that will consistently produce, at a minimum, a 5 log (i.e., 105) re-
duction, for a period at least as long as the shelf life of the product when
stored under normal and moderate abuse conditions, in the pertinent mi-
croorganism. For the purposes of this regulation, the "pertinent microor-
ganism"is themost resistantmicroorganismofpublichealthsignificance
that is likely to occur in the juice. The following juice processors are ex-
empt from this subsection:

(1) a juice processor that is subject to the requirements of Ti-
tle 21, Code of Federal Regulations (CFR), Part 113 (relating to Process-
ing of Low Acid Foods), and Part 114 (relating to Processing Acidified
Foods); and

(2) a juice processor using a single thermal processing step
sufficient toachieveshelf-stability of the juice ora thermalconcentration
process that includes thermal treatment of all ingredients, provided that
the processor includes a copy of the thermal process used to achieve
shelf-stability or concentration in its written hazard analysis required by
§229.65 of this title (relating to Hazard Analysis).

(b) All juice processors shall meet the requirements of subsec-
tion (a) of this section through treatments that are applied directly to the
juice, except that citrus juice processors may use treatments to fruit sur-
faces, provided that the 5-log reduction process begins after culling and
cleaning as defined in §229.62(1) and (6) of this title (relating to Defini-
tions), and the reduction is accomplished within a single production fa-
cility.

(c) All juice processors shall meet the requirements of sub-
sections (a) and (b) of this section and perform final product packaging
within a single production facility operating under current good manu-
facturing practices. Processors claiming an exemption under subsection
(a)(1) or (a)(2) of this section shall also process and perform final
product packaging of all juice subject to the claimed exemption within a
single production facility operating under current good manufacturing
practices.

§229.73. Process Verification for Certain Processors.
Each juice processor that relies on treatments that do not come into direct
contactwithallpartsofthejuicetoachievetherequirementsof§229.72of
this title (relating to Process Controls) shall analyze the finished product
for biotype I Escherichia coli (E. coli) as follows.

(1) One 20 milliliter (mL) sample (consisting of two 10 mL
subsamples) for each 1,000 gallons of juice produced shall be sampled
each production day. If less than 1,000 gallons of juice is produced per
day, thesamplemustbetakenforeach1,000gallonsproducedbutnot less
than once every five working days that the facility is producing that juice.
Each subsample shall be taken by randomly selecting a package of juice
ready for distribution to consumers.

(2) If the facility is producing more than one type of juice
covered by this section, processors shall take subsamples according
to paragraph (1) of this section for each of the covered juice products
produced.

(3) Processors shall analyze each subsample for the pres-
ence of E. coli by the method entitled "Analysis for Escherichia coli
in Citrus Juices - Modification of AOAC Official Method 992.30" or

another method that is at least equivalent to this method in terms of
accuracy, precision, and sensitivity in detecting E. coli. This method is
designed to detect the presence or absence of E. coli in a 20 mL sample of
juice (consisting of two 10 mL subsamples). The method is as follows.

(A) Sample size. Total - 20 mL of juice; perform analysis
using two 10 mL aliquots.

(B) Media. Universal Preenrichment Broth (Difco, De-
troit, MI), EC Broth (various manufacturers).

(C) Method. ColiComplete (Association of Official An-
alytical Chemists (AOAC) Official Method 992.30 - modified).

(D) Procedure. Perform the following procedure two
times:

(i) aseptically inoculate 10 mL of juice into 90 mL of
Universal Preenrichment Broth (Difco) and incubate at 35 degrees Cel-
cius for 18 to 24 hours;

(ii) nextday, transfer1mLofpreenrichedsample into
10 mL of EC Broth, without durham gas vials. After inoculation, asepti-
cally add a ColiComplete SSD disc into each tube;

(iii) incubate at 44.5 degrees Celcius for 18 to 24
hours;

(iv) examine the tubes under longwave ultra violet
light (366 nm). Fluorescent tubes indicate presence of E. coli; and

(v) 4-methylumbelliferyl-beta-D-glucuronide
(MUG) positive and negative controls should be used as reference in
interpreting fluorescence reactions. Use an E. coli for positive control
and two negative controls--a MUG negative strain and an uninoculated
tube media.

(4) Ifeither10mLsubsampleispositiveforE.coli, the20mL
sample is recorded as positive and the processor shall:

(A) review monitoring records for the control measures
to attain the 5-log reduction standard and correct those conditions and
practices that are not met. In addition, the processor may choose to test
the sample for the presence of pathogens of concern; and

(B) if the review of monitoring records or the additional
testing indicates that the 5-log reduction standard was not achieved (e.g.,
a sample is found to be positive for the presence of a pathogen or a devi-
ation in the process or its delivery is identified), the processor shall take
correctiveactionasset forth in §229.68of this title (relating toCorrection
Actions).

(5) If two samples in a series of seven tests are positive for E.
coli, the control measures to attain the 5-log reduction standard shall be
deemed to be inadequate and the processor shall immediately:

(A) untilcorrectiveactionsarecompleted,useanalterna-
tive process or processes that achieve the 5-log reduction after the juice
has been expressed; and

(B) perform a review of the monitoring records for con-
trol measures to attain the 5-log reduction standard. The review shall be
sufficientlyextensive to determine that there arenotrends towards lossof
control:

(i) if the conditions and practices are not being met,
correct those that do not conform to the Hazard Analysis and Critical
Control Point (HACCP) plan; or

(ii) if the conditions and practices are being met, the
processor shallvalidate theHACCPplan inrelation to the5-logreduction
standard; and
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(C) take corrective actionasset forth in §229.68 of this ti-
tle (relating to Correction Actions).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,

2003.

TRD-200306109
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
SUBCHAPTER F. PRODUCTION,
PROCESSING, AND DISTRIBUTION OF
BOTTLED AND VENDED DRINKING WATER
25 TAC §229.90

The Texas Department of Health (department) proposes an
amendment to §229.90, concerning the production, processing,
and distribution of bottled and vended drinking water. Specif-
ically, this amendment brings the rule into compliance with
House Bill (HB) 2292, 78th Legislature, Regular Session, which
requires programs to recover all costs associated with operating
the program and to change the term of the certificate from a
three-year period to a two-year period effective January 1, 2005.
An amendment to §229.90 increases the fee to recover costs
and amends the term of the certificate.

Robert D. Sowards, Jr., Director, Manufactured Foods Division,
has determined that for each year of the first five years the sec-
tion is in effect, there will be fiscal implications to the state as
a result of enforcing or administering the section as proposed.
The effect on state government will be an estimated increase in
revenue to the state of approximately $840 for Fiscal Year (FY)
2004, and $25,410 for FY 2005. In the succeeding even years
(i.e., 2006, 2008, etc.), the increase in revenue will be $4,830,
and in the odd years (i.e., 2007, 2009, etc.), an increase in rev-
enue of $35,350. There will be no effect on local government.

Mr. Sowards has also determined that for each year of the first
five years the section is in effect, the public health benefit antic-
ipated as a result of enforcing or administering the section is to
generate funding to operate the program to ensure that bottled
and vended water operators are competent and able to provide
safe water to the public. There are anticipated economic costs
to small businesses, micro-businesses and persons required to
maintain a bottled and vended water operator certificate. The
fee for the certificate will increase from $25 every three years to
$70 every three years through December 31, 2004. The fees
will increase from $70 every three years to $140 every two years
starting January 1, 2005. There will be no impact on local em-
ployment.

Comments on the proposal may be submitted to Robert D.
Sowards, Jr., Director, Manufactured Foods Division, Texas
Department of Health, 1100 West 49th Street, Austin, Texas
78756, (512) 719-0243. Comments will be accepted for 30 days
following publication of the proposal in the Texas Register.

The amendment is proposed under the Health and Safety Code,
§431.241, which provides the department with the authority to
adopt necessary regulations pursuant to the enforcement of
Chapter 431; and §12.001, which provides the Texas Board
of Health (board) with the authority to adopt rules for the
performance of every duty imposed by law on the board, the
department, and the commissioner of health.

The proposed amendment affects the Health and Safety Code,
Chapter 431 and Chapter 12.

§229.90. Certification and Renewal Fees.

(a) This subsection applies to all new and renewal applications
received prior to January 1, 2005 [The fees for certification shall be es-
tablished as follows].

(1) Certification fee--$70 [$25].

(2) Renewal fee--$70 [$25].

(3) A certificate can be obtained by submitting acompleted
[an] application with the $70 [$25] certification fee and receiving a
passing score on the examination. Certificates can be renewed by sub-
mitting an application with the $70 [$25] renewal fee. Certificates are
valid for up to three years. Certificates will expire on December 31st,
within three years of the date of issue. Fees will not be prorated. If the
department has not received a completed application for renewal within
60 days following the expiration date, the certificate holder shall submit
a new application and retake the examination [If the department has not
received an application for renewal by January 31st, following the ex-
piration date, the certificate holder shall submit a new application and
retake the examination].

(b) This subsection applies to all new and renewal applications
received on or after January 1, 2005.

(1) Certification fee--$140.

(2) Renewal fee--$140.

(3) A certificate can be obtained by submitting an applica-
tionwiththe$140certificationfeeandreceivingapassingscoreontheex-
amination. Certificates can be renewed by submitting a completed appli-
cationwith the$140renewal fee. Certificates arevalid for twoyears from
thedateofissuanceorrenewal. Certificatesexpire twoyearsfromthedate
of issuance. Fees will not be prorated. If the department has not received
a completed application for renewal within 60 days following the expira-
tion date, the certificate holder shall submit a new application and retake
the examination.

(c) [(4)] Fees shall be paid by personal check, cashier’s check,
or money order. Cash cannot be accepted for payment of fees.

(d) [(5)] An applicant or holder of a certificate shall pay the
required fee before taking the examination or receiving a certificate of
competency.

(e) [(6)] All fees shall be made payable to the Texas Depart-
ment of Health and are not refundable.

(f) [(7)] All applicants shall be in compliance with §1.301 of
this title (relating to Suspension of License for Failure to Pay Child
Support).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,

2003.
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TRD-200306110
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 2. TEXAS PARKS AND
WILDLIFE DEPARTMENT

CHAPTER 65. WILDLIFE
SUBCHAPTER Q. STATEWIDE FUR-
BEARING ANIMAL PROCLAMATION
31 TAC §65.377

The Texas Parks and Wildlife Department proposes new
§65.377, concerning the Statewide Fur-bearing Animal Procla-
mation.

The new section is restructured to increase clarity. The new sec-
tion eliminates current restrictions to allow trappers to sell pelts
year-round and fur dealers to purchase pelts year-round, which
is necessary to allow trappers and dealers a mechanism to take
advantage of seasonal fluctuations in market prices. The new
section is generally necessary because it makes intuitive sense
to place all regulatory provisions concerning possession of live
fur-bearing animals in a single section for ease of use. It is also
necessary to set forth the various privileges afforded by each li-
cense type.

Robert Macdonald, regulations coordinator, has determined that
for each of the first five years the rule as proposed is in effect,
there will be no fiscal implications to state and local governments
as a result of enforcing or administering the rule.

Mr. Macdonald also has determined that for each of the first
five years the rule as proposed is in effect, the public benefit
anticipated as a result of enforcing or administering the rule as
proposed will be clearer and more user-friendly regulations.

There will be no adverse economic effect on small businesses,
microbusinesses, or persons required to comply with the rule as
proposed.

The department has not drafted a local employment impact
statement under the Administrative Procedures Act, §2001.022,
as the agency has determined that the rule as proposed will not
impact local economies.

The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rule.

Comments on the proposed rule may be submitted to Robert
Macdonald, Texas Parks and Wildlife Department 4200 Smith
School Road, Austin, Texas, 78744; (512) 389-4992 (e-mail:
robert.macdonald@tpwd.state.tx.us).

The new section is proposed under Parks and Wildlife Code,
Chapter 71, which authorizes the commission to regulate the

taking, possession, propagation, transportation, exportation, im-
portation, sale, and offering for sale of fur-bearing animals, pelts,
and carcasses as the commission considers necessary to man-
age fur-bearing animals or to protect human health or property,
and to provide for permit application forms, fees, procedures,
and reports.

The new section affects Parks and Wildlife Code, Chapter 71.

§65.377. Sale or Purchase of Fur-bearing Animals.
(a) Sale of Fur-bearing animals, their carcasses and pelts, and

finished products.

(1) No person other than a licensed fur-bearing animal prop-
agator may sell a live fur-bearing animal.

(2) No person other than a licensed trapper or wholesale fur
dealer may sell the carcass or pelt of a fur-bearing animal.

(3) Finished products may be sold by anyone.

(b) Purchase of fur-bearing animals, their carcasses and pelts,
and finished products.

(1) Except as provided in §65.378(c) of this title (relating to
Importation, Exportation, and Release of Fur-bearing Animals), no per-
son other than a licensed fur-bearing animal propagator or a person hold-
ing apermit issued under Parks and Wildlife Code,Chapter43, Subchap-
ter C, may purchase a live fur-bearing animal.

(2) No person other than a licensed wholesale fur dealer or
a consumer may purchase the carcass or pelt of a fur-bearing animal. A
consumer must maintain proof of purchase until the pelt becomes a fin-
ished product or the carcass is cleaned for cooking or storage at the con-
sumer’s permanent residence.

(3) A trapper may possess and sell the carcass orpeltofa fur-
bearinganimal lawfullytakenduringanopentrappingseasonatany time.

(4) A wholesale fur dealer may purchase the carcass or pelt
of a fur-bearing animal lawfully taken during an open trapping season at
any time.

(5) Finished products may be purchased by anyone.

(c) A person who sells fur-bearing animals prepared for imme-
diate consumption may purchase the carcass ofa fur-bearing animalonly
from a wholesale dealer.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306168
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 389-4775

♦ ♦ ♦
PART 10. TEXAS WATER
DEVELOPMENT BOARD

CHAPTER 363. FINANCIAL ASSISTANCE
PROGRAMS
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The Texas Water Development Board (the board) proposes
amendments to 31 TAC §§363.1, 363.2, 363.33, 363.801,
and 363.904 concerning Financial Assistance Programs. The
amendments are proposed for cleanup and clarification as
a result of the four-year rule review requirement of Texas
Government Code §2001.039.

The proposed amendments to §363.1, Scope of Subchapter,
and §363.2, Definitions of Terms, affirm that the introductory pro-
visions of Chapter 363 also apply to financial assistance under
the Pilot Program for Water and Wastewater Loans to Rural Com-
munities (Chapter 363, Subchapter I) and assistance under the
water financial assistance bond program (Development Fund II,
Texas Water Code Chapter 17, Subchapter L). Proposed amend-
ments to §§363.1, 363.2 and 363.801, Scope of Subchapter (H),
provide an appropriate reference to the statutory authority for the
Groundwater District Loan Program.

The board proposes to amend §363.904, Financial Assistance,
to remove language that caps funding at $250,000 for a project
funded out of the Pilot Program for Water and Wastewater Loans
to Rural Communities. This amendment is proposed to imple-
ment recent changes to Texas Water Code §17.904 by the 78th
Legislature.

The board proposes amendments to §363.33, Interest Rates for
Loans and Purchase of Board’s Interest in State Participation
Project, specifically subsection (c) concerning the Clean Water
State Revolving Fund (CWSRF). The proposed amendments will
eliminate the existing language in subsection (c) in its whole and
replace it with new language which provides the methodology
for setting interest rates for all loans under the CWSRF. The
changes include the method for determining the interest rates
charged for loans when the annual debt service payments are
not level through the term of the bonds.

The proposed amendments to §363.33(c) include paragraph (1)
that provides definitions for terms commonly used in the subsec-
tion. The term "average life" is included as a necessary compo-
nent of the methodology used to calculate the loan interest rate
to be set by the executive administrator in this section. The av-
erage life is defined as the number that results from dividing the
sum of the payment periods of all maturities of a loan by the prin-
cipal amount of the loan. The term "borrower" is used to refer to
eligible applicants that have received a commitment for financial
assistance from the CWSRF. The term "Delphis" is defined as
the Delphis Hanover Corporation Range of Yield Curve Scales in
order to identify the source of information that the board will use
to identify the market cost of funds to a borrower. The board will
use the Delphis because it is a standard recognized in the finan-
cial services industry for determining the market cost of funds.
The term "loan interest rate" is used to identify the rate of interest
that the board will charge a borrower for a loan from the CWSRF.
Since financial assistance is provided by the purchase of a series
of bonds or a loan agreement that identifies specific amounts to
be repaid on specific dates, loan interest rate is defined as the
series of interest rates that the board will charge for each bond
in the borrower’s bond series or for each principal payment in
the loan agreement. The term "market rate" is defined since the
loan interest rate will be determined in relation to the borrower’s
cost to acquire funds on the open market, which is determined by
reference to the Delphis. The term "payment period" is included
as a necessary component in determining the average life. It is
the number that is determined by multiplying the maturity prin-
cipal amount of each bond in the series or each maturity in the

loan agreement by the standard period for such loan. The term
"standard period" is defined because it is a necessary compo-
nent in the calculation of average life. It is the number of days
between the delivery of funds from the board to the borrower and
the maturity date of a principal payment, calculated on the basis
of a 360-day year composed of twelve 30-day periods, divided
by 360.

The proposed new language in §363.33(c)(2) establishes a time-
line for setting fixed interest rates for loans out of the CWSRF and
the procedure for extending a set interest rate prior to the closing
of a loan.

The proposed new language in §363.33(c)(3) sets out the
method by which fixed interest rates for loans out of the CWSRF
are set among different classes of borrowers. Proposed
§363.33(c)(3)(A) is included to clearly delineate the method
of identifying the market rate for the various categories of
borrowers. Subparagraph (3)(B) is intended to delineate that
the purpose of the program is to provide interest rate reductions
for each of two classes of borrowers and the circumstances that
create each class. Additionally, a provision is included in this
provision to make explicit the current practice of the board that
regardless of the amount of the reduction from the market rate,
the loan interest rate cannot be less than zero. This restriction
is necessary in order to minimize the board’s program costs.

Proposed §363.33(c)(3)(C) identifies two methodologies for set-
ting the loan interest rate. New clause (3)(C)(i) assumes that
this method will be applied unless the borrower requests other-
wise. Under this subparagraph, the method for determining the
interest rate as currently applied by the board is identified. This
subparagraph now accommodates the need of the board to in-
sure level annual debt service payments even if doing so requires
that the interest rate subsidy to be modestly adjusted from the
full subsidy anticipated for the borrower. Under this process, the
executive administrator determines the average life, as defined,
and applies the subsidy to the market rate for the maturity for the
year before the year in which the average bond life is reached. If
the resulting debt service schedule is level to the satisfaction of
the executive administrator, the loan interest rate will have been
determined. However, if the resulting debt service schedule is
not level to the satisfaction of the executive administrator, this
subparagraph then specifically authorizes the executive admin-
istrator to adjust the interest rate in any of the maturities in order
to insure that the bond repayment schedule is level. This amend-
ment, as well as the amendments in (3)(C)(ii) acknowledges the
authority of the executive administrator to determine whether the
borrower’s proposed debt service schedule is level. The financial
services industry recognizes that annual debt service payments
need not be exactly equal in order to be considered level. If the
annual debt service schedule is not level, the cash flow neces-
sary for the board to repay its obligations under the program may
be impaired. Additionally, an un-level debt service structure may
cause the amount of the subsidy that would be provided from the
CWSRF to increase and potentially compromise the integrity of
the fund. However, the degree to which the debt service pay-
ments may not be equal yet still remain sufficiently level for the
purposes of funds management is a matter of judgement that
should reside in the executive administrator. Therefore, in these
amendments the determination of whether the debt service pay-
ment schedule is level is explicitly assigned to the executive ad-
ministrator.
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Proposed new clause (3)(C)(ii) identifies the method for deter-
mining an interest rate for a borrower that requests principal ma-
turity schedule that does not have level annual debt service pay-
ments. It provides that the executive administrator determines
the amount of the subsidy that the borrower would have had
from a level debt service structure following the procedure identi-
fied in clause (3)(C)(i) and using the interest rate reduction iden-
tified in subparagraph (3)(B). The executive administrator then
determines the loan interest rate for the debt service schedule
requested by the borrower in the manner that as closely as pos-
sible provides the same amount of subsidy that would have been
provided had the debt service payments been level.

The proposed new §363.33(c)(4) sets out the method for calcu-
lating interest for variable rate CWSRF loans and the procedure
to convert an outstanding variable rate loans to a long-term fixed
rate loan.

The proposed new §363.33(c)(5) allows the executive adminis-
trator to adjust a borrower’s interest rate prior to closing as a
result of a change in the borrower’s credit rating.

Ms. Melanie Callahan, Director of Fiscal Services, has deter-
mined that for the first five-year period these sections are in ef-
fect there will not be fiscal implications on state and local govern-
ment as a result of enforcement and administration of the amend-
ments.

Ms. Callahan has also determined that for the first five years the
sections, as proposed, are in effect, the public benefit anticipated
as a result of enforcing the sections will be clearer, more con-
cise board rules governing these areas and greater assistance
to public water systems in evaluating the merits of the CWSRF.
Ms. Callahan has determined there will not be economic costs
to small businesses or individuals required to comply with the
sections as proposed.

Comments on the proposed amendments will be accepted for
30 days following publication and may be submitted to Srin
Surapanani, Attorney, 512/475-3065, Texas Water Development
Board, P.O. Box 13231, Austin, Texas, 78711-3231, or by e-mail
to srin.surapanani@twdb.state.tx.us or by fax @ 512/463-5580.

SUBCHAPTER A. GENERAL PROVISIONS
DIVISION 1. INTRODUCTORY PROVISIONS
31 TAC §363.1, §363.2

Statutory authority: Water Code, §6.101, §15.603, §15.909, and
§36.372.

Cross-reference to statute: Water Code, Chapter 15, Subchap-
ters J and O; Chapter 17 Subchapters D, E, and L; and Chapter
36 Subchapters L.

§363.1. Scope of Subchapter.

This subchapter shall govern the board’s programs of financial assis-
tance under the following programs established by the Texas Water
Code:

(1) in Chapter 15:

(A) water loan assistance fund under Subchapter C;

(B) state water pollution control revolving fund under
Subchapter J;

(C) Storage Acquisition Program authorized under
Subchapter E;

[(D) Bond Insurance Program under Subchapter B;]

(D) [(E)]Colonia Self-Help Program authorized under
Subchapter P; and

(E) PilotProgramforWaterandWastewaterLoanstoRu-
ral Communities authorized under Subchapter O;

(2) in Chapter 16, state participation in the purchase or ac-
quisition of facilities under Subchapters E and F;

(3) in Chapter 17, the programs of assistance under the
Texas water development fund and the programs of assistance under
the water financial assistance bond program (Development Fund II,
Subchapter L), including financing of water supply projects under
Subchapter D, water quality enhancement projects including munic-
ipal solid waste facilities under Subchapter F, flood control projects
under Subchapter G, and economically distressed areas projects under
Subchapter K;

(4) in Chapter 17, Revenue Bond Program under Subchap-
ter I; and[.]

(5) in Chapter 36, Groundwater District Loan Program, un-
der Subchapter L.

§363.2. Definitions of Terms.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
Words defined in the Texas Water Code, Chapters 15, 16 or 17, and
not defined here shall have the meanings provided by the appropriate
Texas Water Code chapter.

(1)-(13) (No change.)

(14) Financial assistance - Loans, grants, or state acquisi-
tion of facilities by the board pursuant to the Texas Water Code, Chap-
ters 15, [;] Subchapters B, C, E, J, O, and P; Chapter 16, [;] Subchapters
E and F; [, and] Chapter 17, [;] Subchapters D, F, G, I, [and] K , and L;
and Chapter 36, Subchapter L .

(15)-(19) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 17,

2003.

TRD-200306066
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: November 19, 2003
For further information, please call: (512) 475-2052

♦ ♦ ♦
DIVISION 3. FORMAL ACTION BY THE
BOARD
31 TAC §363.33

Statutory authority: Water Code, §6.101, §15.603, §15.909, and
§36.372.

Cross-reference to statute: Water Code, Chapter 15, Subchap-
ters J and O; Chapter 17 Subchapters D, E, and L; and Chapter
36 Subchapters L.

§363.33. Interest Rates for Loans and Purchase of Board’s Interest
in State Participation Projects.
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(a) Procedure and method for setting fixed interest rates.

(1) The executive administrator will set fixed interest rates
under this section for purchase of the board’s interest in state partic-
ipation projects or for loans on a date that is five business days prior
to the political subdivision’s adoption of the ordinance or resolution
authorizing its bonds or drawdown of state participation funds and not
more than 45 days before the anticipated closing of the loan or state
participation project from the board. After 45 days from the establish-
ment of the interest rate of a loan, rates will be reconsidered, and may
be extended only with the approval of the executive administrator.

(2) For loans from the Texas Water Development Fund and
Texas Water Development Fund II or for lending rates for purchases of
the board’s interest in state participation projects, the executive admin-
istrator will set the interest rate at the higher of:

(A) the rates established in the lending rate scale
adopted by the board under subsection (b) of this section; or

(B) either:

(i) for tax-exempt issues, the rates established by the
"A" scale of the Delphis Hanover Corporation Range of Yield Curve
Scales (Delphis A scale); or

(ii) for taxable issues, the Delphis A scale adjusted
to take into consideration the difference between taxable and tax-ex-
empt rates in the market, as determined by the executive administrator;
or

(C) for loans with a maturity less than 15 years, if the
interest rates calculated in subparagraph (A) of this paragraph results
in a true interest cost that is less than the minimum true interest cost of
the lending rate scale established under subsection (b) of this section
for those funds, at a rate increased to match the minimum true interest
costs so the board may recover all costs attributed to the bonds sold by
the board.

(D) for loans funded by the board with proceeds of
bonds, the interest for which is intended to be tax exempt for purposes
of federal tax law, the executive administrator will limit the interest set
pursuant to this subsection at no higher than the rate permitted under
federal tax law to maintain the tax exemption for the interest on the
board’s bond.

(3) Interest rates for loans from the Water Loan Assistance
Fund, or from funds from the board’s sale of political subdivision bonds
to the Texas Water Resources Finance Authority will be set according
the Delphis A scale. The board may establish different interest rates for
loans under this paragraph if it finds such rates are legislatively directed
or are necessary to promote major water initiatives designed to provide
significant regional benefit.

(b) Lending rate scale. After each bond sale, or as necessary
to meet changing market conditions, the board will set the lending rate
scale for loans and state participation projects based upon cost of funds
to the board, risk factors of managing the board loan portfolio, and
market rate scales. To calculate the cost of funds, the board will add
new bond proceeds to those remaining bond funds that are not currently
assigned to schedule loan closings, weighting the funds by dollars and
true interest costs of each source. The board will establish separate
lending rate scales for tax-exempt and taxable projects from each of
the following:

(1) loans from the Texas Water Development Fund and
Texas Water Development Fund II;

(2) purchase of the board’s interest in state participation
projects from the State Participation Account;

(3) loans from the Economically Distressed Area Program
Account; and

(4) if revenue bonds constitute the consideration for the
purchase of the board’s interest in a state participation project by a po-
litical subdivision, the revenue bonds shall bear interest at either:

(A) the prevailing state participation lending rate, as set
in subsection (b)(2) of this section; or

(B) if there is outstanding board indebtedness related to
the purchase of its state participation interest, then at the rate then in
effect at the time the board provided funds, through the issuance of
bonds, to participate in the project.

(c) Interest rates for loans from the State Water Pollution Con-
trol Revolving Fund.

(1) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise:

(A) Average life--the numberdetermined bydividing the
sumofthepaymentperiodsofallmaturitiesofaloanbythe totalprincipal
amount delivered to the borrower;

(B) Borrower--each eligible applicant receiving a loan
from the board;

(C) Delphis--Delphis Hanover Corporation Range of
Yield Curve Scales;

(D) Loan interest rate--the individual interest rate for
each maturity of a loan as identified by the executive administrator under
this chapter;

(E) Market rate--the individual interest rate for each ma-
turity of a loan payment that is the borrower’s market cost of funds based
on the Delphis index’s scale for the borrower as identified under subsec-
tion (c)(1) of this section;

(F) Payment period--the number determined by multi-
plying the total principal amount due for an individual maturity as set
forth in the loan by the standard period for the loan; and

(G) Standardperiod--thenumber identifiedbydetermin-
ing the number of days between the date of delivery of the funds to a bor-
rower and the date of the maturity of a bond or loan payment pursuant to
which the funds were provided calculated on the basis of a 360-day year
composed of twelve 30-day periods and dividing that number by 360.

(2) Procedure for setting fixed interest rates.

(A) The executive administrator will set fixed rates for
loans on a date that is:

(i) fivebusinessdaysprior to theadoption of thepolit-
ical subdivision’s bond ordinance or resolution or the execution of a loan
agreement; and

(ii) not more than 45 days before the anticipated clos-
ing of the loan from the board.

(B) After 45 days from the assignment of the interest rate
ontheloan,ratesmaybeextendedonlywiththeexecutiveadministrator’s
approval.

(3) Fixed Rates. The fixed interest rates for Clean Water
State Revolving Fund (CWSRF) loans under this chapter will be de-
termined as provided in this subsection. The executive administrator
will identify the market rate for the borrower, determine the amount of
adjustment from the market interest rate appropriate for the borrower,
apply the identified interest rate adjustment to the market rate for the
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borrower to determine the loan interest rate, and apply the loan interest
rate to the proposed principal schedule, as more fully set forth in this
subsection.

(A) To identify the market rate:

(i) forborrowers thatwillnothavebondinsuranceand
with a rating by arecognized bond rating entity, theexecutiveadministra-
tor will rely on the higher of the Delphis scale for the current bond rating
of the borrower or the Delphis 90 index;

(ii) for borrowerswith no rating by a recognized bond
rating entity or for borrowers with a rating that is less than investment
grade as determined by the executive administrator, the executive
administrator will rely on the borrower’s market cost of funds as related
to the Delphis 90 index; or

(iii) for borrowers with bond insurance and that are
rated by a recognized rating entity or for borrowers with bond insurance
and no rating by a recognized bond rating entity, the executive adminis-
trator will rely on the higher of the borrower’s uninsured fixed rate index
scale or the Delphis 96 index scale.

(B) The program is designed to provide borrowers with a
70 basis point reduction from the market rate based on a level debt ser-
vice schedule. For borrowers to which §363.209(c) of this title (relating
toAdministrativeCostRecovery)mustbeappliedorforborrowerswhich
choose to have §363.209(c) of this title applied, the program is designed
to provide borrowers with a 95 basis point reduction from the market rate
based on a leveldebt serviceschedule. Notwithstanding theforegoing, in
noeventshall theloaninterestrateasdeterminedunder thissectionbeless
than zero.

(C) To determine the loan interest rate, the followingpro-
cedures will apply:

(i) Unless otherwise requested by the borrower under
subparagraph (2) hereof, the loan interest rate will be determined based
on a debt service schedule that provides interest only will be paid in the
firstyearof thedebtservicescheduleandinwhich theannualdebtservice
paymentsare level,asdeterminedbytheexecutiveadministrator. Theex-
ecutive administrator will identify the appropriate Delphis scale for the
borrower and identify the market rate for the maturity due in the year pre-
ceding theyear inwhich theaverage life is reached. Theexecutiveadmin-
istratorwill reduce thatmarket rate by thenumberofbasis pointsapplica-
ble according to §363.33(c)(3)(B) and thereby identify a proposed loan
interest rate. The proposed loan interest rate will be applied to the pro-
posed principal repayment schedule. If the resulting debt service sched-
ule is level to the satisfaction of the executive administrator, then the pro-
posed loan interest rate will be the loan interest rate for the loan. If the re-
sulting debt service schedule is not level to the satisfaction of the execu-
tive administrator, then the executive administrator may adjust the inter-
est rate for any or all of the maturities to identify the loan interest rate that
as closely as possible achieves the interest savings applicable according
to §363.33(c)(3)(B) while maintaining the principal schedule proposed
by the borrower.

(ii) A borrower may request a debt service schedule
in which the annual debt service payments are not level through the
term of the loan, as determined by the executive administrator. In this
event, the executive administrator will approximate a level debt service
schedule for the loan amount and identify a proposed loan interest rate
that provides for annual debt service payments that are level for the term
of the loan following the procedures set forth in §363.33(c)(3)(A)(i).
From the level debt service schedule, the executive administrator will
determine the amount of the subsidy that would have been provided if
the annual debt service payments had been level. The executive admin-
istrator will then identify the loan interest rate that as closely as possible

provides the borrower the identified subsidy amount for the principal
schedule requested by the borrower.

(4) Variable Rates. The interest rate for CWSRF variable
rate loans under this chapter will be set at a rate equal to the actual interest
cost paid by the board on its outstanding variable rate debt plus the cost
of maintaining the variable rate debt in the CWSRF. Variable rate loans
are required to be converted to long-term fixed rate loans within 90 days
of project completion unless an extension is approved in writing by
the executive administrator. Within the time limits set forward in this
subdivision,borrowers may request to convert to a long-term fixed rate at
any time, upon notification to the executive administrator and submittal
of a resolution requesting such conversion. The fixed lending rate will
be calculated under the procedures and requirements of §363.33(c)(2)
and§363.33(c)(3).

(5) Adjustments. The executive administrator may adjust a
borrower’s interest rate at any time prior to closing as a result of a change
in the borrower’s credit rating.

[(1) The fixed interest rates for SRF loans under this chap-
ter are set at a rate 70 basis points below the fixed rate index rates for
borrowers, plus an additional reduction under subparagraph (A) of this
paragraph, or if applicable, are set at the total basis points below the
fixed rate index for borrowers derived under (B) of this paragraph. The
fixed rate index rates shall be established for each uninsured borrower
based on the borrower’s market cost of funds as they relate to the Del-
phis Hanover Corporation Range of Yield Curve Scales (Delphis) or
the 90 index scale of the Delphis for borrowers with either no rating or
a rating less than investment grade, using individual coupon rates for
each maturity of proposed debt based on the appropriate index’s scale.
The fixed rate index rates shall be established for each insured borrower
based on the higher of the borrower’s uninsured fixed rate index scale
or the Delphis 96 index scale.]

[(A) Under §363.209(c) of this title (relating to Admin-
istrative Cost Recovery) an additional 25 basis point reduction will be
used, for total fixed lending rates of 95 basis points below the fixed rate
index rates for such borrower.]

[(B) For borrowers filing applications on or after
September 21, 1997, for loans with an average bond life in excess
of 14 years or, at the discretion of the board for borrowers filing
applications on or after September 21, 1997, for loans which have debt
schedules less than 20 years and which produce a total fixed lending
rate reduction in excess of a "standard loan structure" (defined as a
debt service schedule in which the first year of the maturity schedule
is interest only followed by 20 years of principal maturing on the basis
of level debt service), the following procedures will be used in lieu of
the provisions of subparagraph (A) of this paragraph to determine the
total fixed lending rate reduction:]

[(i) The interest rate component of level debt service
will be determined by using the 13th year coupon rate of the appropriate
index of the Delphis scales that corresponds to the 13th year of prin-
cipal of the standard loan structure and that is measured from the first
business day on the month the loan application will be presented to the
board for approval.]

[(ii) Level debt service will be calculated using the
13th year Delphis Scale coupon rate as described in clause (i) of this
subparagraph and the par amount of the loan according to a standard
loan structure. For a loan which has been proposed for a term of years
equal to a standard loan structure, the dates specified in the loan appli-
cation shall be used for interest and principal calculation. For a loan
which has been proposed for a term of years less than a standard loan
structure or longer than a standard loan structure, level debt service will
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be calculated beginning with the dated date and based upon the prin-
cipal and interest dates specified in the application, and continuing for
the term of a standard loan structure.]

[(iii) A calculation will be made to determine how
much a borrower’s interest would be reduced if the loan had been made
according to the total fixed lending rate reduction provided in subpara-
graph (A) of this paragraph and based upon the principal payments cal-
culated in clause (ii) of this subparagraph.]

[(iv) The board will establish a total fixed lending
rate reduction for the loan that will achieve the interest savings in clause
(iii) of this subparagraph based upon the principal schedule proposed
by the borrower.]

[(2) The interest rate for SRF variable rate loans under this
chapter will be set at a rate equal to the actual interest cost paid by
the board on its outstanding variable rate debt plus the actual cost of
maintaining the variable rate debt in the fund. Variable rate loans are
required to be converted to long-term fixed rate loans within 90 days of
project completion unless an extension is approved in writing by the ex-
ecutive administrator. Borrowers may request to convert to a long-term
fixed rate at any time, upon notification to the executive administrator
and submittal of a resolution requesting such conversion. The fixed
lending rate will be calculated under the procedures and requirements
of subsection (a)(1) of this section and paragraph (1) of this subsec-
tion.]

[(3) The executive administrator may adjust a borrower’s
interest rate at any time prior to closing as a result of a change in the
borrower’s credit rating.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 17,

2003.

TRD-200306067
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: November 19, 2003
For further information, please call: (512) 475-2052

♦ ♦ ♦
SUBCHAPTER H. GROUNDWATER DISTRICT
LOAN PROGRAM
31 TAC §363.801

Statutory authority: Water Code, §6.101, §15.603, §15.909, and
§36.372.

Cross-reference to statute: Water Code, Chapter 15, Subchap-
ters J and O; Chapter 17 Subchapters D, E, and L; and Chapter
36 Subchapters L.

§363.801. Scope of Subchapter.

This subchapter shall govern applications for financial assistance to
groundwater districts or authorities under the Water Assistance Fund,
established by Texas Water Code, Chapter 15, Subchapter B andChap-
ter36,SubchapterL. The funding program described in this subchapter
shall be known as the Groundwater District Loan Program. Unless in
conflict with the provisions of this subchapter, the provisions of Sub-
chapter A of this title (relating to General Provisions) shall also apply to

applications for financial assistance for the Groundwater District Loan
Program.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 17,

2003.

TRD-200306068
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: November 19, 2003
For further information, please call: (512) 475-2052

♦ ♦ ♦
SUBCHAPTER I. PILOT PROGRAM FOR
WATER AND WASTEWATER LOANS TO
RURAL COMMUNITIES
DIVISION 1. INTRODUCTORY PROVISIONS
31 TAC §363.904

Statutory authority: Water Code, §6.101, §15.603, §15.909, and
§36.372.

Cross-reference to statute: Water Code, Chapter 15, Subchap-
ters J and O; Chapter 17 Subchapters D, E, and L; and Chapter
36 Subchapters L.

§363.904. Financial Assistance.

[A loan provided under this subchapter may not exceed $250,000 for
each project.] The terms of a loan may not exceed 20 years. No loan
origination fee will be charged for loans provided under this subchapter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 17,

2003.

TRD-200306069
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: November 19, 2003
For further information, please call: (512) 475-2052

♦ ♦ ♦
CHAPTER 379. ADVISORY COMMITTEES
31 TAC §379.1, §379.3

The Texas Water Development Board (the board) proposes
amendments to 31 TAC §§379.1 and 379.3, concerning Advi-
sory Committees. The amendments are proposed to delete
extraneous definitions and to extend the expiration date of
an advisory committee. The amendments are proposed for
cleanup and clarification as a result of the four-year rule review
requirement of Texas Government Code §2001.039.
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The board proposes to amend §379.1, subsections (2) and (4),
which provide the definitions of "EDAP" and "TNRIS". These
terms are not used in this chapter and therefore should be
deleted. The board also proposes to amend §379.3, subsection
(d), which currently identifies the date on which the Groundwater
Availability Modeling Technical Advisory Group will automati-
cally be abolished. The board proposes to amend the date for
the abolition of this group to September 1, 2007 because the
board had determined that the continued advice and input of
this group beyond the current abolition date is reasonable and
necessary. September 1, 2007, is selected as the new abolition
date because it coincides with the next mandatory rule review
for this rule.

Melanie Callahan, Director of Fiscal Services, has determined
that for the first five-year period these sections are in effect there
will be no fiscal implications on state and local government as a
result of enforcement and administration of the sections.

Ms. Callahan has also determined that for the first five years the
sections as proposed are in effect the public benefit anticipated
as a result of enforcing the sections will be clarification of existing
language and the continuing valuable input of the advisory group.
Ms. Callahan has determined there will be no economic costs
to small businesses or individuals required to comply with the
sections as proposed.

Comments on the proposed sections will be accepted for 30
days following publication and may be submitted to Jonathan
Steinberg, Deputy Counsel, Texas Water Development Board,
P.O. Box 13231, Austin, Texas, 78711-3231, by e-mail to
jonathan.steinberg@twdb.state.tx.us or by fax @ 512/463-5580.

The amendments are proposed under the authority of the Texas
Water Code, §6.101 which provides the Texas Water Develop-
ment Board with the authority to adopt rules necessary to carry
out the powers and duties in the Water Code and other laws of
the State, and the Texas Government Code, §2110.005, which
requires state agencies to adopt rules describing the advisory
committees formed.

The statutory provisions affected by the proposed amendments
are Texas Water Code, §16.012.

Cross-reference to statute: Water Code, Chapter 16, Subchap-
ter B.

§379.1. Definitions.

The following words and terms, when used in this chapter shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Board - The Texas Water Development Board.

[(2) EDAP - Economically Distressed Areas Program.]

(2) [(3)] Executive Administrator - The Executive Admin-
istrator of the board.

[(4) TNRIS - The Texas Natural Resources Information
System.]

§379.3. Groundwater Availability Modeling (GAM) Technical Advi-
sory Group.

(a) Purpose and task. The GAM Technical Advisory Group is
created to provide technical guidance to the agency regarding the devel-
opment and evaluation of groundwater availability models used in the
regional and state water planning process. The group will advise and
assist on developing guidelines on the development and documenta-
tion of groundwater flow models and on the evaluation of groundwater
availability

(b) Composition. Members of this group will include experts
in the fields of groundwater modeling, geographic information system,
and hydrogeology. It will also include individuals currently involved
with groundwater conservation district and regional water planning is-
sues

(c) Manner of reporting. The GAM Technical Advisory Group
will report to the agency in writing or orally their advice and recom-
mendations

(d) Expiration date. This committee is automatically abol-
ished on September 1, 2007 [2004], unless the board amends this sub-
section to establish a different date.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 17,

2003.

TRD-200306064
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: November 19, 2003
For further information, please call: (512) 463-7981

♦ ♦ ♦
TITLE 34. PUBLIC FINANCE

PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 3. TAX ADMINISTRATION
SUBCHAPTER X. PARI-MUTUEL WAGERING
RACING REVENUE
34 TAC §3.641

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Comptroller of Public Accounts or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Comptroller of Public Accounts proposes the repeal of
§3.641, concerning pari- mutuel wagering. The content of the
existing §3.641 has been restructured and updated as a new
§3.641.

James LeBas, Chief Revenue Estimator, has determined that
repeal of the rule will not result in any fiscal implications to the
state or to units of local government.

Mr. LeBas also has determined that there will be no cost to the
public from the repeal of this rule. The proposed repeal would
benefit the public by simplifying administrative and collection pro-
cedures and by conforming comptroller rules to statues. This re-
peal is adopted under Tax Code, Title 2, and does not require a
statement of fiscal implications for small businesses. There are
no additional costs to persons who are required to comply with
the repeal.

Comments on the repeal may be submitted to Nancy Wilkins,
Audit Division, P.O. Box 13528, Austin, Texas 78711.
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This repeal is proposed under Tax Code, §111.002, and
§111.0022, which provides the comptroller with the authority to
prescribe, adopt, and enforce rules relating to the administration
and enforcement of the provisions of the Tax Code, Title 2, and
taxes, fees, or other charges which the comptroller administers
under other law.

The repeal implements Texas Racing Act, Texas Civil Statutes,
Title 6, Article 179e, §4.03.

§3.641. Pari-mutuel Wagering.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,

2003.

TRD-200306081
Martin Cherry
Chief Deputy General Counsel
Comptroller of Public Accounts
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 475-0387

♦ ♦ ♦
34 TAC §3.641

The Comptroller of Public Accounts proposes a new §3.641,
concerning pari-mutuel wagering. The new rule incorporates
changes made by legislation. The new rule includes definitions,
requirements for reporting and depositing the state’s share,
bonding requirements, and totalisator system requirements.
The new §3.641 also includes authorization for the Comptroller
of Public Accounts to conduct pari-mutuel audits, allows for an
appeal process by the associations, and requires sanctions be
certified to the Texas Racing Commission.

James LeBas, Chief Revenue Estimator, has determined that
for the first five-year period the rule will be in effect, there will
be no significant revenue impact on the state or units of local
government.

Mr. LeBas also has determined that for each year of the first
five years the rule is in effect, the proposed amendment would
benefit the public by simplifying administrative and collection pro-
cedures and by conforming comptroller rules to statues. This
rule is adopted under Tax Code, Title 2, and does not require a
statement of fiscal implications for small businesses. There is
no significant anticipated economic cost to individuals who are
required to comply with the proposed rule.

Comments on the proposal may be submitted to Nancy Wilkins,
Audit Division, P.O. Box 13528, Austin, Texas 78711.

This new section is proposed under Tax Code, §111.002 and
§111.0022, which provides the comptroller with the authority to
prescribe, adopt, and enforce rules relating to the administra-
tion and enforcement of the provisions of Tax Code, Title 2, and
taxes, fees, or other charges which the comptroller administers
under other law.

The new section implements Texas Racing Act, Texas Civil
Statutes, Title 6, Article 179e, §4.03.

§3.641. Pari-mutuel Wagering.

(a) Definitions. The following words and terms, when used in
this section, shallhave the followingmeanings,unless thecontext clearly
indicates otherwise.

(1) Association--A person licensed by the commission
to conduct a horse race meeting or a greyhound race meeting with
pari-mutuel wagering or the authorized agent of such an association.

(A) Receiving association--An association in this state
that has been allocated live and simulcast race dates, or a facility not
located in this state that is authorized to conduct wagering under the law
of the jurisdiction in which it is located.

(B) Sending association--An association in this state or
out-of-state from which a race is transmitted.

(2) Cancelled ticket--A pari-mutuel wagering ticket that has
been withdrawn from the pari- mutuel pool and is no longer valid.

(3) Commission--The Texas Racing Commission or an au-
thorized agent of the Texas Racing Commission.

(4) Common pool--A pool in which the wagers received at
a receiving location are combined with the wagers received at a sending
racetrack.

(5) Communications facilities--Facilities which include all
wire, radio, optical, satellite, or other electromagnetic systems and the
modems, phone systems, and other equipment used to transmit voice,
data, and images.

(6) Comptroller--The Comptroller of Public Accounts or an
authorized agent of the Comptroller of Public Accounts.

(7) Cross-species simulcast pool--The total amount of
money wagered by patrons on the result of a simulcast of a horse race
at a greyhound racetrack or a simulcast of a greyhound race at a horse
racetrack.

(8) Handle--The total amount of money wagered at a race-
track during a particular period.

(9) Live pari-mutuel pool--The total amount of money wa-
gered by patrons on the result of a particular live race or combination of
live races within theenclosureof the racetrack association where the race
is run.

(10) Multiple legpari-mutuelpool--Awageringpool that in-
volves more than one race.

(11) Pari-mutuel pool--The total amount of money wagered
bypatronsontheresultofaparticular raceorcombinationof races, the to-
tal being divided into separate mutuel pools for win, place, show, or com-
binations.

(12) Performance--The schedule of horse or greyhound
races run consecutively as one program.

(13) Racetrack--A facility at which horse or greyhound rac-
ing is conducted.

(14) Refunded ticket--A pari-mutuel ticket that has been re-
funded for the value of the wager that is no longer valid.

(15) Same species simulcast pool--The total amount of
money wagered by patrons on the result of a simulcast of a horse race
at a horse racetrack or a simulcast of a greyhound race at a greyhound
racetrack.

(16) Simulcast--Thetelecastorothertransmissionofliveau-
dio and visual signals of a race, transmitted from a sending racetrack to a
receiving location, for the purpose of wagering conducted on the race at
the receiving location.
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(17) Simulcast pari-mutuel pool--The total amount of
money wageredby patrons at a licensed racetrack association inTexason
theresultofaparticular simulcast raceorcombinationof simulcast races.

(18) State’s share--The state’s portion due on wagers.

(19) Totalisator company--A company selling, leasing,
servicing, maintaining, or operating automated electronic computer
hardwareandsoftwaretocalculate, record,display,andstorepari-mutuel
wagering information.

(20) Totalisator system--A computer system that registers
and computes the wagering and payoffs for pari-mutuel wagering.

(b) Collection and remittance of the state’s share from live and
simulcast pari-mutuel pools; reports to the comptroller.

(1) Unlessotherwisestated,eachassociationshallreportand
remit the state’s share from the following pari-mutuel pools wagered at
the association’s facility:

(A) live pari-mutuel pools;

(B) same species simulcast pools; and

(C) cross-species simulcast pools.

(2) In the event a Texas association creates a multi-leg
pari-mutuel pool which includes one or more live races at the Texas as-
sociation with one or more simulcast races from another association, the
state’s share for this entire pool shall be calculated under the provisions
of a simulcast pool.

(3) After each racing day, a representative of the association
shall remit to thecomptrollerbytheendof thenextbankingdaythestate’s
total share from the live and simulcast pari-mutuel pools for all races on
which wagers were placed.

(4) Upon remitting the state’s share of the pari-mutuel pools
to the comptroller, the association shall report by telephone to a data col-
lection center designated by the comptroller the information shown on a
pari-mutuel wagering deposit report form promulgated by the comptrol-
ler. Theassociationshallalso transmitacopyof thecompletedformto the
comptroller by telephone line and high-resolution facsimile equipment.

(5) After each performance, information shall be reported to
the comptroller.

(A) Live pari-mutuel pools. For each performance, the
association shall complete the Texas Pari-Mutuel Performance Sum-
mary Report. This report shall be filed for each racing date authorized by
the commission, even if no races are held.

(B) Same species simulcast pools. For each perfor-
mance, if the association is receiving same species races, the pari-mutuel
poolsderivedfromtheseracesshallbe reportedontheTexasPari-Mutuel
Performance Summary Report and the Texas Pari-Mutuel Performance
Supplemental Report for Same Species Simulcast.

(C) Cross-species simulcast pools. For each perfor-
mance, if theassociation isreceivingcross-speciesraces, thepari-mutuel
poolsderivedfromtheseracesshallbe reportedontheTexasPari-Mutuel
Performance Summary Report and the Texas Pari-Mutuel Performance
Supplemental Report for Cross-Species Simulcast.

(6) Theassociationshall transmitacopyof thecompletedre-
ports to the comptroller by facsimile equipment no later than the end of
thenextbankingdayfollowingtheperformance. Ifproblemsexist intele-
phone transmission or other breakdown in the facsimile equipment and
copies of the reports cannot be transmitted, then associations shall notify
the comptroller by telephone of suchproblems anddiscussalternative re-
porting procedures.

(7) Originals of the reports that are transmitted to the comp-
troller by facsimile equipment shall be preserved in chronological order
with other association records. These reports shall be available and fur-
nished to the comptroller upon request.

(c) Associations with pari-mutuel wagering to post bond or
other security.

(1) Associations shall be responsible for the state’s share of
the pari-mutuel pool from the time a ticket is sold and the money is col-
lected until the money is remitted to the state.

(2) All associations shall be bonded or otherwise secured in
an amount estimated by the comptroller to befour times the average daily
state’s shareof thepari-mutuelpool. Thebondwill cover thestate’s share
of the pari-mutuel pool.

(3) The bond or other security shall be approved by and filed
with the comptroller.

(A) The comptroller may require that new or additional
bond or security be posted if:

(i) the comptroller determines that the amount of
bond or other security deposited is inadequate; or

(ii) the comptroller determines that an association is
delinquent in payment of an amount due; or

(iii) asurety gives the comptrollerwrittennoticeof its
intent to withdraw as surety.

(B) If theamountof securityposted isdetermined to be in
excessofrequirements, thecomptrollershallallowasmuchof thebondor
securityas isdeterminedtobeinexcessofrequirements tobecancelledor
withdrawn.

(C) If the comptroller determines either that the security
posted is inadequate or that it is in excess of requirements, the association
shall receive written notice.

(D) Ifneworadditionalbondorothersecurityisrequired,
the association shall furnish it within the time specified by the notice.

(4) The comptroller shall accept as security: cash, cashiers
checks, surety bonds, irrevocable bank letters of credit, United States
Treasury bonds that are readily convertible to cash, and irrevocable
assignments (on forms approved by the comptroller) of federally insured
accounts in banks, savings and loan institutions, and credit unions. The
comptroller will not accept corporate stocks and bonds or personal
guarantees as security.

(5) All surety bonds posted must be executed and issued by a
surety company authorized to do business in the State of Texas on a form
approved by the comptroller. The surety bond must be signed by an attor-
ney-in-fact appointed by the surety, and a notarized copy of the appoint-
ment shall be attached.

(6) A bond or other security must be in effect at all times
while an association isconducting pari- mutuelwagering. The comptrol-
ler shall release the bond or other security upon determination that:

(A) there is no payment, penalty, or interest due and
payable to the State of Texas;

(B) the association has ceased to conduct pari-mutuel
wagering; and

(C) its license has been revoked or relinquished and will
not be renewed.

(d) Association responsibilities and totalisator system require-
ments.
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(1) Each association shall conduct pari-mutuel wagering in
accordance with the Texas Racing Act, the Texas Racing Commission
Rules and the Comptroller of Public Accounts Rule.

(2) Each association licensedforpari-mutuelwagering shall
use totalisator equipment and software that satisfies the recordkeeping
and reporting requirements of the comptroller and commission.

(3) Atotalisatorcompanyissubject to inspectionandregula-
tion by the comptroller to insure the integrity of the information obtained
by use of its software and equipment. The comptroller may test or have
tested the totalisator equipment or software and communications facili-
ties.

(4) The totalisator system must restrict access to cash/sell
terminals through assigned user passwords to facilitate cashier account-
ability.

(5) Cancelled tickets or refunded tickets must be preserved
and furnished to the comptroller upon request.

(6) The totalisator system must be able to produce reports
identifying all reader and keyboard cancelled or refunded tickets, upon
request of the comptroller. The reports must contain the number of the
ticket issuing machine where it was cancelled or refunded, the ticket
identification number, performance date, performance number, and the
ticket amount that was cancelled or refunded. If these tickets are not
provided, the association will be responsible for reimbursing the state for
any money the state would have received had the ticket not been cashed.

(e) Audit; appeal of audit findings.

(1) The comptroller may act at the comptroller’s sole
discretion to verify information reported by the association using any
commonly accepted auditing method, including, but not limited to,
any auditing method used by the comptroller to verify information and
reports filed pursuant to the Tax Code.

(2) All computer tapes, computer programs, and books and
records used to record, display, calculate or report the state’s share shall
be maintained by the association or the totalisator company.

(3) The computer tapes, computer programs, books, and
records used to record, display, calculate, or report the state’s share
shall be retained at least four years unless the comptroller gives written
authority for earlier disposal. Any record relating to a comptroller audit
that is still open or which has been challenged by the association shall be
kept until the audit is final and all disputed issues are finally resolved.

(4) An association may dispute any audit findings of the
comptroller through the same procedures available to dispute audit
findings under Title 2, Tax Code.

(f) Sanctions.

(1) Thecomptrollerwill certify to thecommission assoonas
practicable the violation by the association or its agents of a rule promul-
gated by the comptroller; the failure or refusal of an association to pay all
or any part of funds due the state or to file reports when due; the failure
or refusal of an association to allow inspection of reports and records; the
failureorrefusalofanassociationtoallowtestingofthetotalisatorsystem
or thecommunications facilities; the failureor refusalofanassociation to
postbondintheamountrequired;orthefailureorrefusalofanassociation
to keep and retain the records required by the comptroller.

(2) Ifanypaymenttothestateisdue,thecomptrollershallno-
tify the association and its sureties by a written demand for payment. If
payment is demanded and is notmade by the datespecified in thedemand
notice, the comptroller will forfeit as much of the bond or security then in
effect as may be necessary to pay the proper amount due.

(3) The comptroller may take collection or enforcement ac-
tions authorized by the Tax Code and the Texas Racing Act.

(4) An association may pursue administrative appeals as au-
thorized by the Texas Racing Act.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,

2003.

TRD-200306082
Martin Cherry
Chief Deputy General Counsel
Comptroller of Public Accounts
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 475-0387

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 11. TEXAS COMMISSION ON
HUMAN RIGHTS

CHAPTER 323. COMMISSION
40 TAC §323.10

The Commissioners of the Texas Commission on Human Rights
(TCHR) propose new §323.10, concerning Employment Training
and Education. This rule is necessary to comply with State Em-
ployees Training Act, Texas Government Code, §656.041, which
provides statutory authority for state agencies to pay training and
education expenses of employees.

J.D. Powell, Executive Director, has determined that for each
year of the first five years the proposed rule is in effect, there
will be no fiscal impact on state and local government as a result
of administering the rule. There will be no adverse effects on lo-
cal employment or the local economy.

Mr. Powell also has determined that for each year of the first five
year period the rule is in effect, the public benefit will be greater
compliance with the statutory requirements of Texas Govern-
ment Code, §656.041. There is neither an economic cost nor
adverse impact on small businesses as a result of the proposed
rule. The requirement of the proposed rule should not be waived.

Comments on the proposal must be submitted within 30 days
after the publication in the Texas Register to Katherine A.
Antwi, General Counsel, Mail Code 344, Texas Commission
on Human Rights, P.O. Box 13006, Austin, Texas, 78711, or
kantwi@tchr.state.tx.us. Any requests for a public hearing must
be submitted separately to the General Counsel.

The new rule is proposed under the Texas Labor Code, Chap-
ter 21, Section 21.003, and Texas Administrative Code, Chap-
ter 321, Section 321.4 and Chapter 323, Section 323.5. The
Texas Labor Code, Section 21.003, and the Texas Administra-
tive Code, Sections 321.4 and 323.5, grant the Commission au-
thority to adopt procedural rules to carry out the purposes and
policies of Texas Commission on Human Rights Act.

No other code, article, or statute is affected by this new rule.
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§323.10. Employee Training and Education.

(a) The Commission may use state funds to provide training
and education for its employees in accordance with the State Employees
Training Act (Texas Government Code, §§656.044-656.049).

(b) The training or education shall be related to the duties or
prospective duties of the employee.

(c) The Commission’s training and education program will be
designed to benefit both the Commission and the employees participat-
ing by:

(1) preparing for technological and legal developments;

(2) increasing work capabilities; and

(3) increasing the competence of Commission employees.

(d) A Commission employee may be required to attend, as part
of the employee’s duties, a training or education program related to the
employee’s duties or prospective duties.

(e) Approval to participate in a training or education program is
not automatic and is subject to the availability of funds within the Com-
mission’s budget.

(f) The employee training and education program for the Com-
mission shall include:

(1) agency-sponsored training provided in-house or by con-
tract;

(2) seminars and conferences;

(3) technical or professional certifications and licenses; and

(g) The executive director shall develop policies for administer-
ing each of the components of the employee training and education pro-
gram. These policies shall include:

(1) eligibility requirements for participation;

(2) designationofappropriatelevelofapprovalforparticipa-
tion; and

(3) obligations of program participants.

(h) The commission may pay for the salary, tuition, registration,
and other fees, travel expenses, expense of training materials, and other
expenses of an instructor, student, or other participant in a training or ed-
ucation program.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,

2003.

TRD-200306078
Katherine A. Antwi
General Counsel
Texas Commission on Human Rights
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 437-3458

♦ ♦ ♦
40 TAC §323.11

The Commissioners of the Texas Commission on Human Rights
(TCHR) propose new §323.11, concerning Historically Under-
utilized Business Program. This rule is necessary to comply

with Texas Government Code, Section 2161.003, which provides
statutory historically underutilized businesses, minority business
enterprises, women’s business enterprises, or disadvantaged
business enterprises with access to compete for business from
the state.

J.D. Powell, Executive Director, has determined that for each
year of the first five years the proposed rule is in effect, there
will be no fiscal impact on state and local government as a result
of administering the rule. There will be no adverse effects on lo-
cal employment or the local economy.

Mr. Powell also has determined that for each year of the first five
year period the rule is in effect, the public benefit will be greater
compliance with the statutory requirements of Texas Govern-
ment Code, §2161.003. There is neither an economic cost nor
adverse impact on small businesses as a result of the proposed
rule. The requirement of the proposed rule should not be waived.

Comments on the proposal must be submitted within 30 days
after the publication in the Texas Register to Katherine A.
Antwi, General Counsel, Mail Code 344, Texas Commission
on Human Rights, P.O. Box 13006, Austin, Texas, 78711, or
kantwi@tchr.state.tx.us. Any requests for a public hearing must
be submitted separately to the General Counsel.

The new rule is proposed under the Texas Labor Code, Chap-
ter 21, Section 21.003, and Texas Administrative Code, Chap-
ter 321, Section 321.4 and Chapter 323, Section 323.5. The
Texas Labor Code, Section 21.003, and the Texas Administra-
tive Code, Sections 321.4 and 323.5, grant the Commission au-
thority to adopt procedural rules to carry out the purposes and
policies of Texas Commission on Human Rights Act.

No other code, article, or statute is affected by this new rule .

§323.11. Historically Underutilized Business Program.

(a) The commission adopts by reference the rules of the Texas
Building and Procurement Commission in 1 TexasAdministrative Code,
Part 5, Chapter 111, Subchapter B (relating to Historically Underutilized
Business Program). Certification of a business as a historically underuti-
lized business remains the responsibility of the Texas Building and Pro-
curement Commission.

(b) The adoption of this rule is required by Texas Government
Code, §2161.003 (as added by the 76th Legislature, effective September
1, 1999).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,

2003.

TRD-200306077
Katherine A. Antwi
General Counsel
Texas Commission on Human Rights
Earliest possible date of adoption: November 2, 2003
For further information, please call: (512) 437-3458

♦ ♦ ♦
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TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 3. LIFE, ACCIDENT AND HEALTH
INSURANCE AND ANNUITIES
SUBCHAPTER X. PREFERRED PROVIDER
PLANS
28 TAC §3.3703

The Texas Department of Insurance has withdrawn from consid-
eration the emergency amendments to §3.3703 which appeared
in the August 29, 2003, issue of the Texas Register (28 TexReg
7019).

Filed with the Office of the Secretary of State on September 15,

2003.

TRD-200306004
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: October 5, 2003
For further information, please call: (512) 463-6327

♦ ♦ ♦
CHAPTER 11. HEALTH MAINTENANCE
ORGANIZATIONS
SUBCHAPTER J. PHYSICIAN AND
PROVIDER CONTRACTS AND ARRANGE-
MENTS
28 TAC §11.901

The Texas Department of Insurance has withdrawn from consid-
eration the emergency amendments to §11.901 which appeared
in the August 29, 2003, issue of the Texas Register (28 TexReg
7022).

Filed with the Office of the Secretary of State on September 15,

2003.

TRD-200306006
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: October 5, 2003
For further information, please call: (512) 463-6327

♦ ♦ ♦
CHAPTER 19. AGENTS’ LICENSING
SUBCHAPTER R. UTILIZATION REVIEW
AGENTS
28 TAC §§19.1703, 19.1723, 19.1724

The Texas Department of Insurance has withdrawn from con-
sideration the emergency amendment to §19.1703 and new
§19.1723 and §19.1724 which appeared in the August 29, 2003,
issue of the Texas Register (28 TexReg 7024).

Filed with the Office of the Secretary of State on September 15,

2003.

TRD-200306008
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: October 5, 2003
For further information, please call: (512) 463-6327

♦ ♦ ♦
CHAPTER 21. TRADE PRACTICES
SUBCHAPTER T. SUBMISSION OF CLEAN
CLAIMS
28 TAC §§21.2801 - 21.2809, 21.2811 - 21.2819, 21.2821 -
21.2825

The Texas Department of Insurance has withdrawn from con-
sideration the emergency amendments to §§21.2801-21.2803,
21.2807-21.2809, and 21.2811-21.2817 and new §§21.2804-
21.2806, 21.2818, 21.2819 and 21.2821-21.2825 which ap-
peared in the August 29, 2003, issue of the Texas Register (28
TexReg 7030).

The emergency new §21.2820 and §21.2826 will not be with-
drawn at this time. These sections will be proposed for comment
in the near future, and the emergency sections will be withdrawn
at the time of the sections’ final adoption.

Filed with the Office of the Secretary of State on September 15,

2003.

TRD-200306010
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: October 5, 2003
For further information, please call: (512) 463-6327
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♦ ♦ ♦
28 TAC §§21.2804 - 21.2806, 21.2818 - 21.2820

The Texas Department of Insurance has withdrawn from consid-
eration the emergency repeals of §§21.2804 - 21.2806, 21.2818
- 21.2820 which appeared in the August 29, 2003, issue of the
Texas Register (28 TexReg 7043).

Filed with the Office of the Secretary of State on September 15,

2003.

TRD-200306011
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: October 5, 2003
For further information, please call: (512) 463-6327

♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 2. TEXAS PARKS AND
WILDLIFE DEPARTMENT

CHAPTER 65. WILDLIFE
SUBCHAPTER Q. STATEWIDE FUR-
BEARING ANIMAL PROCLAMATION
31 TAC §65.377

The Texas Parks and Wildlife Department has withdrawn from
consideration the proposed new §65.377 which appeared in the
July 25, 2003, issue of the Texas Register (28 TexReg 5829).

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306167
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Effective date: September 22, 2003
For further information, please call: (512) 389-4775

♦ ♦ ♦
TITLE 34. PUBLIC FINANCE

PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 3. TAX ADMINISTRATION
SUBCHAPTER O. STATE SALES AND USE
TAX
34 TAC §3.356

The Comptroller of Public Accounts has withdrawn from consid-
eration the proposed amendments to §3.356 which appeared
in the March 28, 2003, issue of the Texas Register (28 TexReg
2702).

Filed with the Office of the Secretary of State on September 18,

2003.

TRD-200306083
Martin Cherry
Chief Deputy General Counsel
Comptroller of Public Accounts
Effective date: September 18, 2003
For further information, please call: (512) 475-0387

♦ ♦ ♦
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TITLE 1. ADMINISTRATION

PART 12. COMMISSION ON STATE
EMERGENCY COMMUNICATIONS

CHAPTER 251. REGIONAL PLANS--
STANDARDS
1 TAC §251.11

The Commission on State Emergency Communications (CSEC)
adopts an amendment to §251.11, concerning the establishment
of a formal monitoring process to ensure compliance with appli-
cable law, rules, polices and procedures, without changes to the
proposed text as published in the August 15, 2003, issue of the
Texas Register (28 TexReg 6447).

Rule 251.11 continues to be important in order to ensure that the
highest quality of 9-1-1 services and administration exist within
the CSEC program area. However, there are some modifica-
tions that were made in order to bring the rule in line with current
Commission policies and procedures. Specifically, the adopted
revisions include:

Update of language, terms and references - update the Commis-
sion’s name to remove the word "Advisory", and refer to "agree-
ment" as the Contract for 9-1-1 Services as opposed to the Mem-
orandum of Understanding (MOU);

Subsection (b)(2)(B) - revision to reflect current Commission
policy to review final compliance risk assessments in summary
form, as opposed to detailed RPC/CSEC monitoring reports
and responses. The Commission has previously discussed this
preference at the March 2002 and January 2003 meetings.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under Health and Safety Code,
Chapter 771, §§771.051, 771.055, 771.056, and 771.059; and
the Texas Administrative Code, Part 12, Chapter 251, Regional
Plan Standards.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306171

Paul Mallett
Executive Director
Commission on State Emergency Communications
Effective date: October 12, 2003
Proposal publication date: August 15, 2003
For further information, please call: (512) 305-6933

♦ ♦ ♦
CHAPTER 252. ADMINISTRATION
1 TAC §252.3

The Commission on State Emergency Communications (CSEC)
adopts the repeal §252.3, concerning the 9-1-1 administrative
budget document for regional planning councils financial assis-
tance to operate 9-1-1 activities in the region, without changes
to the proposed action as published in the July 4, 2003, issue of
the Texas Register (28 TexReg 5009).

This action is adopted as part of Rule Review of Chapter 252
pursuant to Government Code, §2001.039. The rule, on its own,
is no longer necessary since the 9-1-1 Strategic Plan Guidelines
for the Regional Planning Commissions require the submission
of more detailed financial and planning information in Stage Two
of the process. The administrative budget is one of the items
required in the 9-1-1 Strategic Plan submission and that satisfies
the requirement under Health and Safety Code, Chapter 771,
§771.055.

No comments were received regarding adoption of the repeal.

The repeal is adopted under the Health and Safety Code, Chap-
ter 771, §771.056 and §771.057, and Title 1 Texas Administra-
tive Code, Part 12, Chapter 252, Administrative, which authorize
the CSEC to provide financial assistance as appropriate to op-
erate 9-1-1 activities according to RPC regional plans.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306137
Paul Mallett
Executive Director
Commission on State Emergency Communications
Effective date: October 12, 2003
Proposal publication date: July 4, 2003
For further information, please call: (512) 305-6933

♦ ♦ ♦
1 TAC §252.4
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The Commission on State Emergency Communications (CSEC)
adopts an amendment to §252.4, concerning charges for open
records requests, without changes to the proposed text as pub-
lished in the July 4, 2003, issue of the Texas Register (28 TexReg
5009).

This action is adopted as part of Rule Review of Chapter 252 pur-
suant to Government Code, §2001.039. The rule continues to be
applicable to the CSEC’s operations and pursuant to compliance
with other applicable state agency requirements. The adopted
revisions remove obsolete language, are consistent with CSEC
policies and procedures, and comply with other applicable state
agency requirements.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under Government Code, Chapter
552, Subchapter F, of the Public Information Act.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306138
Paul Mallett
Executive Director
Commission on State Emergency Communications
Effective date: October 12, 2003
Proposal publication date: July 4, 2003
For further information, please call: (512) 305-6933

♦ ♦ ♦
1 TAC §252.6

The Commission on State Emergency Communications (CSEC)
adopts an amendment to §252.6, concerning the administration
and financing of wireless 9-1-1 service, without changes to the
proposed text as published in the July 4, 2003, issue of the Texas
Register (28 TexReg 5010).

This action is adopted as part of Rule Review of Chapter 252
pursuant to Government Code, §2001.039. The rule continues
to be essential to the CSEC’s operations and pursuant to Health
and Safety Code, Chapter 771, §771.0711. The adopted revi-
sions provide consistency with statutory authority and flexibility
in the timeframe for the review of estimates from the Texas State
Data Center data to proportionally distribute the wireless emer-
gency service fee and the actual distribution of the fees.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under Health and Safety Code,
Chapter 771, §§771.051, 777.051(a)(7), 771.055, 771.056,
771.057, and 771.075; and Title 1 Texas Administrative Code,
Part 12, Chapter 252, Administration, which provide the Com-
mission with the authority to plan, develop, provide provisions
for the enhancement of effective and efficient 9-1-1 service.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306139
Paul Mallett
Executive Director
Commission on State Emergency Communications
Effective date: October 12, 2003
Proposal publication date: July 4, 2003
For further information, please call: (512) 305-6933

♦ ♦ ♦
PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 392. PROCUREMENTS
BY HEALTH AND HUMAN SERVICES
COMMISSION
SUBCHAPTER C. PROTEST PROCEDURES
FOR CERTAIN HEALTH AND HUMAN
SERVICES COMMISSION PURCHASES
1 TAC §§392.50 - 392.59

The Health and Human Services Commission (Commission)
adopts new Subchapter C to Chapter 392, Procurements by
Health and Human Services Commission new §§392.50-392.59
without changes to the proposed text as published in the August
8, 2003, issue of the Texas Register (28 TexReg 6155). The
subchapter establishes procedures for protesting and resolving
certain purchase awards by the Commission.

Background and Summary of Factual Basis for the Rules

Title 1, Chapter 391, Subchapter J of the Texas Administrative
Code establishes protest procedures for purchases of goods and
services by the Health and Human Services Agencies. Section
391.301(c) authorizes the Health and Human Services Agencies
to develop formal or informal protest processes. The purpose of
Subchapter C to Chapter 392 is to set forth the formal protest
procedures for certain purchase awards by the Commission.

Section-by-Section Summary

Section 392.50 describes the purpose of the subchapter, to es-
tablish formal protest procedures. Section 392.51 deals with the
applicability of the subchapter. It sets forth the circumstances
under which a potential contractor may file a protest, defines
the types of purchase awards that are not covered by the sub-
chapter, and provides that protests filed under the subchapter
are not governed by the Administrative Procedures Act. Sec-
tion 392.52 contains the definitions applicable to the Subchap-
ter. Section 392.53 describes how the Commission will post no-
tices of awards. Section 392.54 describes the procedures to fol-
low to access evaluator comments relating to proposals. Sec-
tion 392.55 sets forth the deadline for filing a protest. Section
392.56 describes the procedures for submitting a protest. Sec-
tion 392.57 defines the required content of the protest. Section
392.58 discusses the Commission’s protest review process, and
the deadline for completing the review. Section 392.59 provides
that the Commission will not award a contract until it provides a
final written disposition of the protest, unless the Commission is

28 TexReg 8584 October 3, 2003 Texas Register



required by state or federal law to award the contract sooner or
if a bona fide emergency exists.

Public Comment

HHSC received no public comment on the proposed rules.

Legal Authority

The new rules are adopted under authority granted to the Com-
mission by Government Code §531.033, which authorizes the
Executive Commissioner of Health and Human Services to adopt
rules necessary to implement the Commission’s duties; Health
and Safety Code §62.051(d), which directs the Commission to
adopt rules as necessary to implement the Children’s Health In-
surance Program; and Government Code §2260.052(c), which
requires that units of state government with rulemaking authority
adopt such rules.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306166
Steve Aragón
General Counsel
Texas Health and Human Services Commission
Effective date: October 12, 2003
Proposal publication date: August 8, 2003
For further information, please call: (512) 424-6576

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

PART 1. RAILROAD COMMISSION OF
TEXAS

CHAPTER 3. OIL AND GAS DIVISION
16 TAC §3.50, §3.101

The Railroad Commission of Texas (Commission) adopts
amendments to §§3.50 and 3.101, relating to Enhanced Oil
Recovery Projects--Approval and Certification for Tax Incentive,
and Certification for Severance Tax Exemption or Reduction
for Gas Produced From High-Cost Gas Wells, without changes
to the versions published in the August 8, 2003, issue of the
Texas Register (28 TexReg 6167). The Commission adopts the
amendments to incorporate into the rules changes made by
House Bill (HB) 2424 and HB 2425, 78th Legislature (2003),
Regular Session.

Section 52 of HB 2424 amends Texas Tax Code, §201.057, re-
lating to tax exemption for high-cost gas, to make the exemption
permanent rather than ending on September 1, 2010. Section 53
of HB 2424 amends Texas Tax Code, §202.054, relating to en-
hanced oil recovery (EOR), to make permanent the severance
tax exemption for EOR by deleting the ending date of January 1,
2008. These changes will become effective on October 1, 2003.

Section 110 of HB 2425 amends Texas Tax Code, §201.057, re-
lating to the high-cost gas tax incentive, by changing the filing

procedures and dates. For any application for certification sub-
mitted to the Commission after January 1, 2004, the total allow-
able credit for taxes paid for reporting periods before the date the
application is filed may not exceed the total tax paid on the gas
that otherwise qualified for the exemption or tax reduction and
that was produced during the 24 consecutive calendar months
immediately preceding the month in which the application for cer-
tification was filed with the Commission. This change became
effective on June 20, 2003, when the governor signed HB 2425
into law.

Prior to the change in law made by Section 110 of HB 2425, pro-
ducers could apply retroactively for high-cost gas tax incentive
with no deadline. The change in law made by Section 110 of
HB 2425 requires producers to file an application for certifica-
tion with the Commission by January 1, 2004, for credit on any
production prior to that date. After January 1, 2004, the opera-
tor may receive a tax credit on only that qualifying gas produced
24 months immediately prior to the month in which the operator
submits the application to the Commission for certification.

The Commission currently requires that the application for cer-
tification of the area designation be filed and approved before
an operator files applications for certification of individual wells;
however, to allow operators to take the greatest advantage of
the change in the Tax Code, the Commission will allow opera-
tors to file the application for certification of the area designation
simultaneously with the filing of applications for certification of in-
dividual wells during the time period between the effective date
of this rulemaking and January 1, 2004. After January 1, 2004,
the Commission again will require that the application for certi-
fication of the area designation be filed and approved before an
operator files applications for certification of individual wells.

The Commission also adopts modifications to certain Com-
mission forms to conform them with the proposed rule
amendments. The form modifications can be viewed online at
www.rrc.state.tx.us/rules/proposed.html.

The Commission also adopts the review of §§3.50 and 3.101
pursuant to Texas Government Code, §2001.039, in a separate
document filed simultaneously with the Texas Register.

The Commission received no comments on the proposed
amendments or review.

The Commission adopts the amendments to incorporate into the
rules changes made by HB 2424 and HB 2425, 78th Legislature
(2003), Regular Session. These changes are made pursuant
to Texas Natural Resources Code, §§81.051 and 81.052, which
provide the Commission with jurisdiction over all persons own-
ing or engaged in drilling or operating oil or gas wells and per-
sons owning or operating pipelines in Texas and the authority
to adopt all necessary rules for governing and regulating per-
sons and their operations under Commission jurisdiction; Texas
Natural Resources Code §§85.042, 85.202, 86.041, and 86.042
which require the Commission to adopt rules to control waste of
oil and gas; and Texas Government Code, §2001.006, which au-
thorizes the Commission to promulgate rules to implement leg-
islation that has become law but is not effective.

Statutory authority: Texas Natural Resources Code, §§81.051,
81.052, 85.024, 85.202, 86.041, and 86.042; Texas Tax
Code, §§201.057 and 202.054; and Texas Government Code,
§2001.006.
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Cross-reference to statute: Texas Natural Resources Code,
§§81.051, 81.052, 85.042, 85.202, 86.041, and 86.042; and
Texas Tax Code, §§201.057 and 202.054.

Issued in Austin, Texas, on September 22, 2003.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306174
Mary Ross McDonald
Managing Director
Railroad Commission of Texas
Effective date: October 12, 2003
Proposal publication date: August 8, 2003
For further information, please call: (512) 475-1295

♦ ♦ ♦
PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS
SUBCHAPTER O. UNBUNDLING AND
MARKET POWER
DIVISION 1. UNBUNDLING
16 TAC §§25.341 - 25.343, 25.346

The Public Utility Commission of Texas (commission) adopts
amendments to §25.341, relating to Definitions; §25.342,
relating to Electric Business Separation; §25.343, relating to
Competitive Energy Services; and §25.346, relating to Sepa-
ration of Electric Utility Metering and Billing Service Costs and
Activities, with changes to the proposed text as published in the
May 30, 2003 issue of the Texas Register (28 TexReg 4213).
The amendments address issues that have arisen in the area
of competitive energy services (CES) since the initial adoption
of these rules in 2000, and provide for a fairer treatment of all
parties concerned with competitive energy services. These
amendments are adopted under Project Number 26418.

The Public Utility Regulatory Act, Texas Utilities Code Annotated
§39.051(a) (Vernon 1998, Supplement 2003) (PURA) requires
that on or before September 1, 2000, an electric utility separate
from its regulated utility activities any customer energy services
business activities that are already widely available in the com-
petitive market. To implement PURA §39.051(a), the commis-
sion adopted §25.343, which prescribes the manner in which an
electric utility must separate its competitive energy services and
prohibits the regulated utility from providing competitive energy
services, as defined in §25.341, after September 1, 2000. The
amendments adopted here clarify and alter certain definitions
of competitive energy services in §25.341, modify the petition
process under §25.343 for an electric utility to change the desig-
nation of competitive energy services it is authorized to provide,

and allow a utility to provide certain competitive energy services
in an emergency situation.

Specifically, §25.341 alters the definition of competitive energy
services that an electric utility cannot provide, with regard to
non-roadway security lighting, transformation and protection
equipment, and power quality diagnostic services. In addition,
the amendments delete certain definitions in §25.341 that are
duplicative of those contained in §25.5, relating to Definitions.
The amendments to §25.342 and §25.346 make non-substan-
tive changes to correct cross-references, modify the timelines
for business-separation filings by utilities for which customer
choice has been delayed, and make several changes related
to metering services in areas without competitive metering.
The amendments to §25.343 modify the rule’s applicability to
exempt an electric utility subject to PURA §39.402, revise the
petition process, and extend the time period for which a utility
may provide a petitioned service. In addition, §25.343 provides
a temporary "grandfather" exception for distribution-voltage-fa-
cilities-rental installations with facilities installed under a rental
agreement between the utility and the customer prior to Septem-
ber 1, 2000. The amendments to §25.343 also include a new
subsection (g) regarding the provision of transformation and
protection equipment and transmission and substation repair
services by an electric utility in an emergency situation.

The commission received comments on the proposed amend-
ments from AEP Texas Central Company (Texas Central), AEP
Texas North Company (Texas North), and Southwestern Elec-
tric Power Company (SWEPCO) (collectively, AEP); Celanese
Chemicals (Celanese); CenterPoint Energy Houston Electric,
LLC (CenterPoint); Christus Spohn Health System; City of
Abilene; Competitive Substation Service Providers (Dashiell
Corporation, ECP Tech Services, Inc., Eaton/Cutler-Hammer,
Shermco Industries, Inc.) (referred to as CSSP); Corpus
Christi Medical Center; Corrections Corporation of America
- Eden Detention Center; County of Taylor (Taylor County);
Dupont Textiles and Interiors (Dupont); Entergy Gulf States,
Inc. (EGSI); Holmes Foods, Inc.; John Knox Village of the
Rio Grande Valley; Mr. Jon Jacks; McMurry University; Rio
Grande Valley Sugar Growers, Inc.; Starlite Energy Services
(Starlite), Sunny Glen Children’s Home; Texas A&M University
Kingsville (A&M Kingsville); Texas Industrial Energy Consumers
(TIEC); TXU Energy Companies and Oncor Electric Delivery
Company (TXU/Oncor); University of Texas Pan American (UT
Pan American); U.S. Department of the Air Force - Dyess Air
Force Base (Dyess AFB); Valley Baptist Medical Center; Value
Frozen Foods; Wright Brand Foods, Ltd.; and Xcel Energy, on
behalf of Southwestern Public Service Company (SPS).

In addressing the parties’ comments, the commission attempts
to strike the appropriate balance among the following principles:
(1) encouraging the development of a competitive market for en-
ergy services; (2) ensuring that customers are not denied ser-
vices or otherwise harmed due to the lack of availability of com-
petitive service providers; and (3) providing a stable regulatory
environment to foster investment in competitive energy services.
The commission does not expect the development of robust,
competitive markets for all of these services to occur overnight
and, therefore, finds that it is prudent to be cautious in discontin-
uing the utilities’ provisioning of certain core services.

Comments on Preamble Questions
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The commission requested specific comment on three questions
related to the development of the final rule. The parties’ re-
sponses to those questions and the commission’s decisions are
summarized below.

Question 1: Should an electric utility that is located in an area
where customer choice has been delayed by the commission
pursuant to PURA §39.103 be exempt from the commission’s
competitive energy services rules until customer choice begins
in the utility’s service area? When responding to this question,
parties should explain the legal and policy reasons that support
their position, as well as the market conditions for competitive
energy services in the particular areas.

AEP advocated that customers and utilities in areas where
competition has been delayed maintain the rights that existed
prior to September 1, 2000, because utilities will continue to
supply and customers will continue to receive full bundled
utility service. AEP stated that that the CES rules were initially
adopted in 2000 and were implemented to prepare the market
for full competition, which was to begin in January 2002. Since
full competition has not begun, AEP contended, no signal
has been given to the open market to develop services that
electric utilities once provided, resulting in electric customers
being denied services that electric utilities once provided. AEP
argued that the stipulations entered into in Docket Number
21989 (Competitive Energy Services Issues Severed from
Application of Central Power and Light Company, Southwestern
Electric Power Company and West Texas Utilities for Approval
of Proposed Business Separation Plan Pursuant to §25.342,
Docket No. 21953) and Docket Numbers 22352, 22353, and
22354 (Applications of Central Power And Light Company,
Southwestern Electric Power Company and West Texas Utilities
for Approval of Unbundled Cost of Service Rate Pursuant to
PURA §39.201 and Public Utility Commission Substantive Rule
§25.344, the "AEP UCOS cases") included timelines for the
sale of dedicated facilities, facilities leasing and maintenance,
and reporting the sales of stand-alone lighting facilities. AEP
reported that the timelines have not expired. Therefore, AEP
recommended that for areas in which competition has not yet
commenced, the timelines be extended to more closely coincide
with the implementation of full competition.

CSSP disagreed that there is a link between purchasing electric
power and purchasing electric-related energy services. CSSP
stated that the market for many competitive energy services ex-
isted even before the complete unbundling of such services on
September 1, 2000, as required by the statute.

EGSI stated that the response to this question depends on sev-
eral factors: customer demand, service providers available, and
the electric utility’s approved retail open access tariffs. EGSI
commented that to the extent end-use customers were educated
about competitive energy services and new service providers
were identified in an area, the electric utility should not re- en-
ter the market because it may send mixed signals. EGSI rec-
ommended, however, allowing the utility to re-enter the market
immediately if an electric utility formerly provided competitive
energy services to end-use customers, other service providers
have not entered the area to market these services, and the elec-
tric utility plans to offer the services as an unbundled service un-
der retail competition.

CSSP disagreed with EGSI and stated that under no circum-
stances should a regulated utility be allowed to enter a CES mar-
ket that exists and functions. CSSP added that there is a petition

process that EGSI could use to prove that the market for a par-
ticular service is not widely available.

StarLite, TXU/Oncor, and CSSP opposed an exemption for
these areas until customer choice begins. CSSP pointed out
that the statute requires that the separation of competitive
energy services from regulated utilities be finished at least
a year ahead of the date on which customer choice is to be
implemented. TXU/Oncor stated that the commission’s deter-
mination that a power region is unable to offer fair competition
and reliable service to all retail customer classes for electric
energy should not also hamper customer’s options regarding
other energy services. StarLite argued that some services, such
as non-roadway lighting, are being provided by local electrical
contractors in all regions of the state and should be allowed to
flourish. EGSI disagreed and stated that non-roadway lighting,
particularly lighting provided from the utility’s side of the meter,
has not "emerged" as a competitive energy service, at least not
in EGSI’s territory.

TXU/Oncor argued that an exemption would undermine the
best interests of customers by limiting available services. CSSP
added that because EGSI and SWEPCO have not been able to
provide these services since September 2000 and the market
has been further developed, it would harm the market for these
services to allow these utilities to provide competitive energy
services in their respective service areas. In addition, CSSP
stated that it would harm customers who have been participating
in the competitive market because they very likely have made
expenditures to discontinue the receipt of services from a utility
and to participate in the market.

In response to CSSP, AEP asserted that SWEPCO has fully
complied with the spirit and intent of the CES stipulation and
agreement in Docket Number 21989, and is currently providing
only those services that were grandfathered or addressed in the
stipulation. AEP emphasized that it simply seeks an extension
of the grandfathered dates so that they more closely coincide
with the implementation of customer choice. Furthermore, AEP
argued that regardless of whether the demand for the types of
services CSSP provides are independent of customer choice,
AEP is not convinced that a vibrant market for competitive en-
ergy services exists in SWEPCO’s area.

In an individual response, a SWEPCO customer from East Texas
expressed frustration at not being able to obtain new non-road-
way security lights on his property despite the fact that the ser-
vice area is not yet deregulated. This individual asserted that
common sense dictates that if an area is not deregulated, then
the utility should provide the same services it has always pro-
vided.

SPS pointed out that PURA §39.402 delays the separation of
competitive energy services from SPS’s bundled utility services
and that the proposed amendments to §25.343 clearly acknowl-
edge this unique circumstance. SPS recommended, however,
adding similar language to §25.341 and §25.346 to make sure
that this is clearly understood in these sections as well.

Commission response

The commission agrees with CSSP and TXU/Oncor that the
competitive markets for energy services and for electricity are
independent. As CSSP pointed out, the competitive energy
services market was opened prior to the beginning of the
retail electric market, including areas where retail electric
competition has not yet commenced. In its preliminary orders in
Docket Numbers 24468 and 24469 (Staff Petition to Determine
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Readiness for Retail Competition in the Portions of Texas
within the Southwest Power Pool; Staff Petition to Determine
Readiness for Retail Competition in the Portions of Texas within
the Southeastern Electric Reliability Council), the commission
determined that no purpose would be served by reversing the
existing separation of competitive energy services. Therefore,
consistent with its prior decisions, the commission finds at this
time that it would be contrary to good policy to allow the utilities
serving areas not yet open to retail electric competition to
provide services deemed to be competitive energy services. To
do otherwise would likely hamper the developing CES markets
and cause customer confusion.

The commission also finds that these amended rules provide
greater flexibility for utilities in both competitive and non-com-
petitive areas with regard to certain services that were previ-
ously deemed to be competitive energy services. Specifically,
§25.341(3)(J) allows a utility to continue to own and operate non-
roadway security lights installed prior to September 1, 2000 and
to install and maintain on utility-owned poles lighting fixtures that
are owned by the retail customer or by a REP. Also, §25.343(f)(4)
allows a utility to continue to provide facilities- rental service
and associated maintenance services to customers with utility-
owned transformation and other equipment located on the cus-
tomer’s premise that was installed prior to September 1, 2000.
Finally, §25.343(g) allows a utility to provide maintenance and
repair services on transformation equipment located on a cus-
tomer’s premise in an emergency situation. Moreover, SWEPCO
and EGSI can still petition the commission to provide other ser-
vices if they are not already widely available in their service ar-
eas. The commission finds that these rule provisions will largely
avoid the situation in which a customer is denied key competitive
energy services due to the lack of competitive service providers
in the area. For these reasons, the commission declines to ex-
empt from application of the CES rules utilities located in areas
in which customer choice has been delayed by the commission.

In response to AEP, the commission finds that this rulemaking
proceeding is not the appropriate procedural mechanism to ex-
tend all of the specific deadlines related to SWEPCO’s provision-
ing of certain competitive energy services that were addressed
in settlement agreements previously approved by the commis-
sion.

Finally, the commission agrees with SPS that PURA §39.402 de-
lays the separation of competitive energy services from SPS’s
bundled utility services. The commission amends §25.346 to
clarify that this section does not apply to a utility subject to PURA
§39.402 until the start of customer choice. The commission does
not find it necessary, however, to amend §25.341 to explicitly
exempt SPS from its coverage because this section is a defini-
tion-only section.

Question 2: Should the commission provide a "grandfather" ex-
ception to proposed §25.341(4)(F) (sic) to allow an electric utility
to own, operate, or maintain transformation equipment on the
customer’s side of the delivery point that was installed prior to
September 1, 2000 and is still owned by the utility?

2(a): Should this exception extend to situations in which a retail
customer has entered into a contract with a utility to purchase
such equipment, but has not yet completed the purchase? If so,
what options should be available to such a retail customer on a
going-forward basis (e.g., purchase existing facilities, continue
renting facilities, or terminate the rental agreement)?

2(b): On what basis should such an exception be granted?
When responding to this question, please provide detailed
information on the availability of competitive energy services
providers for this type of service in the relevant areas.

The following parties supported such a grandfather exception
to §25.341(3)(F): AEP, Oncor, EGSI, TIEC, Taylor County,
Rio Grande Valley Sugar Growers, Sunny Glen Children’s
Home, Holmes Foods, Inc., Knapp Medical Center, Texas A&M
Kingsville, Christus Spohn Health System, City of Abilene,
Dyess AFB, Value Frozen Foods, Inc., Corrections Corporation
of America - Eden Detention Center, John Knox Village of the
Rio Grande Valley, Valley Baptist Medical Center, McMurry
University, Celanese Chemicals, UT-Pan American, Corpus
Christi Medical Center, Dupont, and Wright Brand Foods, Ltd.

AEP suggested that maintenance service be addressed sepa-
rately from facilities-rental service. AEP’s proposal regarding
maintenance service on customer-owned facilities is discussed
under comments pertaining to §25.341(3)(F). With regard to fa-
cilities-rental service, AEP proposed that a grandfather excep-
tion be granted to all distribution-voltage-facilities-rental- service
installations with facilities installed under a rental agreement be-
tween the utility and the customer prior to September 1, 2000.
AEP noted that large industrial customers that receive transmis-
sion-level service generally have the resources to take over own-
ership of transmission- voltage facilities or are large enough to
attract vendors that are willing to provide the required services at
an acceptable price. But the majority of customers that use dis-
tribution-voltage- facilities-rental service do so, according to AEP,
because it is the only cost-efficient alternative for them to achieve
the benefits of their diverse loads. AEP pointed out that this cus-
tomer base consists mostly of universities, public schools, and
medical facilities, but also includes some large commercial and
small industrial complexes. According to AEP, the customers that
take distribution-voltage-facilities-rental service and are affected
by this rule have informed AEP that they have attempted to se-
cure a maintenance service provider in the open market (if they
have to purchase the equipment) but have been unable to find
interested providers. AEP highlighted two major problems: (1)
customers are unable to locate anyone with trained crews within
a reasonable vicinity that can respond in a timely manner, and
(2) customers have been unable to locate anyone that maintains
replacement materials and equipment so that required repairs
can begin without a purchase lag time.

AEP suggested that a grandfather exception should apply to all
affected applications of distribution-voltage-rental facilities that
were installed prior to September 1, 2000, including those cus-
tomers that have not completed the purchase of the facilities and
those that have previously completed compliance actions (e.g.,
re-metered facilities). AEP proposed that these customers be
given the option to: (1) purchase the rented CES facilities; (2)
convert their service to secondary voltage at each point of trans-
formation; (3) find a third party in the market that is capable of
providing the service; or (4) continue to lease the CES facilities.
AEP recommended that customers who continue to lease the fa-
cilities be allowed to terminate the lease arrangement at a future
date, but emphasized that the leasing option should no longer
apply once leasing service at a delivery point has ended. In ad-
dition, AEP indicated that customers who continue to lease fa-
cilities need, for safety and operational reasons, to be able to
expand or reduce the facilities behind the point of delivery to
accommodate changes in load. Furthermore, AEP requested
that a grandfather exception be granted to SWEPCO and Texas
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North-SPP under the same terms in the event of full retail com-
petition in these areas.

AEP proposed that the grandfather exception for distribution-volt-
age-facilities-rental service be granted for five-year terms and,
as a condition of the exception, that the utility be required to file
with the commission an update on the market conditions related
to these services during the fifth year. At that time, AEP sug-
gested, the commission could require the utility to file an exit plan
for terminating the provision of the service. AEP stated that any
interested party’s right to file a petition under §25.343 to discon-
tinue the utility’s provision of this service should not be limited
under this exception.

TIEC recommended that the grandfather exception be extended
to customers who were leasing such equipment prior to electric
deregulation (January 1, 2002) or who currently own substation
facilities that are "integral" to the utility system. TIEC also sup-
ported AEP’s proposal to limit this exception to facilities installed
prior to September 1, 2000, noting that it should have the same
effect. TIEC indicated that either proposal (its own or AEP’s)
would resolve numerous billing disputes regarding these "dedi-
cated facilities." According to TIEC, there is a great deal of con-
fusion regarding which equipment a customer can continue to
lease on its side of the delivery point and beyond the delivery
point. Moreover, TIEC stated that it is often unclear where the
delivery point is. TIEC explained that under regulation, utilities
and customers sought to interconnect in a manner most con-
sistent with engineering principles and that there was often sig-
nificant equipment on the customer’s side of the meters. TIEC
advocated that the rule accord customers that leased facilities
prior to deregulation maximum flexibility by allowing them to pur-
chase the facilities or revert back to the commission-approved
tariff and execute a new lease. TIEC also proposed that utilities
be granted the right to maintain the facilities and that the grandfa-
ther exception be granted to the customer or site in question, not
merely to the existing facilities. According to TIEC, if the excep-
tion is limited to the existing equipment, disputes will likely arise
about whether the utility can install replacement or additional
equipment. In addition, TIEC recommended that the customer
be provided the option to have the utility install and maintain new
facilities (to the extent the substation is maintained by the utility).
If the commission does not grant the exception, TIEC recom-
mended that the deadline be extended for utilities to cease pro-
viding these services by at least six months and that customers
be allowed to purchase these facilities at book value plus 10%.
TIEC’s proposal to allow customers to purchase these facilities,
as well as responses to it, are discussed below in the context of
§25.341(3)(F). In reply comments, CSSP asserted that solving
individual billing disputes is not a legitimate reason to allow this
grandfather provision.

TXU/Oncor argued that the exception makes economic sense for
customers. They noted that if utilities were forced to cease own-
ing existing transformation equipment on the customer’s side
of the delivery point, then customers could be put in a posi-
tion of having to buy and maintain that equipment, whether they
wanted to or not. Further, TXU/Oncor indicated that there are
very few situations in which Oncor owns transformation equip-
ment located on the customer’s side of the delivery point and
that there is no danger of that configuration growing, given the
proposed September 1, 2000 cutoff for the exception.

EGSI indicated that to the extent the end-use customer and utility
have a contract and were performing under that contract prior to
September 1, 2000, the agreement between the parties should

be grandfathered to allow the utility to continue to own, operate,
and maintain transformation equipment on the customer’s side
of the delivery point. According to EGSI, new or modified con-
tracts for renting facilities should be allowed under conditions,
including, but not limited to: (1) the change out of failed equip-
ment covered under a rental agreement with new equipment, and
(2) when the facilities to be covered by the new rental agreement
were previously covered under a rental agreement. EGSI stated,
however, that a customer should complete the purchase of the
facilities if the customer has entered into a contract with a utility
to purchase such equipment. If the rental agreement is termi-
nated, EGSI also suggested that the utility be granted the right
to remove the facilities and that the customer should pay the to-
tal estimated removal cost, as well as any remaining payments
under the original term of the rental agreement.

Nineteen retail customers individually filed comments in support
of the grandfather exception for reasons including, but not lim-
ited to, difficulties in finding competitive providers in the area to
own and/or to maintain the transformation equipment and other
electrical facilities on the customer’s premise; inadequate re-
sponse times of service providers and lack of timely access to
replacement equipment; acquisition costs of the equipment; lack
of in-house expertise to maintain the equipment; and satisfaction
with the existing facilities-rental and maintenance service.

CSSP rebutted specific comments made by these individual cus-
tomers. In general, CSSP argued that the issues underscoring
the customers’ concerns are mostly related to the customers’ ex-
pectation of the level of services they would receive from new
service providers. CSSP noted that some customers expect
to receive the same service in the same manner that they re-
ceived from the regulated utility in the pre-deregulated world.
According to CSSP, this does not mean, however, that competi-
tive service providers cannot respond to the services as well as
the utility. CSSP stated their belief that on the occasions that
customers claim that they cannot find a competitive provider, it
is because customers are not aware of the existence of these
providers and do not know where to find them, not because there
are no providers. CSSP also asserted that customers do not
need to be concerned that the response times may not be as
fast as those customers have experienced with the utility merely
because competitive service providers do not have as many field
offices as a utility. In addition, CSSP pointed out that the bene-
fits of a healthy, competitive market for these services outweighs
the shortcomings that individual customers may experience with
the transition from a regulated to a deregulated world. CSSP
further stated its belief that many of these customers have truly
enjoyed the benefits of deregulation, including substantial sav-
ings in power costs, and that many of the concerns are transi-
tional problems that occur with a maturing competitive market.
According to CSSP, these concerns occur either because lack
of knowledge or due to a slow break-up of the customer- utility
relationship. CSSP recommended that these problems can and
should be corrected in a manner that does not hinder the further
development of this market.

CSSP contended that the grandfather exception is simply not
the solution for these transitional problems. CSSP indicated that
there is no basis for granting such an exception because there is
a vital competitive market for substation services and the excep-
tion is contrary to the intent of Senate Bill 7 (Act of May 21, 1999,
76th Leg., R.S., ch. 405, 1999 Tex. Gen. Laws 2543) (SB 7) to
deregulate competitive energy services. CSSP noted that the
four companies sponsoring its comments in this rulemaking are
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just a few among many companies that can provide both quan-
tity and quality transformation and substation services for cus-
tomers at reasonable, competitive prices and in a timely manner.
CSSP asserted that if, as some commenters suggested, these
services are not widely available for the customers at issue, util-
ities should petition the commission to allow them to continue to
provide these services.

Furthermore, CSSP indicated that there should be no need for
the grandfather provision because arrangements should have
been made so that these services are not provided by utilities
based on the commission’s orders in the dockets to separate
competitive energy services. CSSP pointed out that in those
cases, utilities were generally required to renegotiate or rear-
range any contracts they had with customers and to stop provid-
ing these services after September 1, 2000, or as soon as possi-
ble thereafter. In addition, CSSP stated that in the AEP compa-
nies’ unbundled cost-of-service (UCOS) cases, the commission
required the companies to give customers options to purchase
the leased facilities, but allowed the companies until January 1,
2004 to continue to provide these services (i.e., maintenance
of customer-owned facilities installed as of September 1, 2000,
and leasing and maintenance of utility-owned facilities installed
as of September 1, 2000). CSSP noted that the AEP compa-
nies are required to file a report with the commission on the sta-
tus of the affected customers by November 15, 2003, which is
to include either an exit plan or a petition to continue providing
these services. Therefore, CSSP contended that if AEP wants to
continue providing these services, it must file a petition to do so
based solely on the proof that the services are not widely avail-
able. CSSP argued that the grandfather exception would bypass
this requirement and allow AEP to continue to provide these ser-
vices indefinitely.

In response to CSSP, AEP indicated that it intends to comply
fully with the stipulations and orders in Docket Number 21989
and the UCOS cases. AEP noted that it will file the required re-
port on November 15, 2003, and will address the elements de-
scribed in the stipulation and any revisions to the CES rules that
may be adopted by the commission in this rulemaking. AEP em-
phasized that SWEPCO, Texas-North, and Texas-Central have
not observed any increase in the availability of these services in
their service areas, a fact supported by all the customer com-
ments. AEP opposed CSSP’s apparent attempt to create a pool
of stranded customers by forcing customers to complete the pur-
chase of equipment as expeditiously as possible. AEP urged
the commission to consider the economic and financial impact
of such decisions on customers.

TIEC and AEP both challenged CSSP’s claims that competitive
energy services are widely available in all parts of Texas, includ-
ing rural areas. TIEC pointed to the reports by numerous com-
menters on the difficulties in finding entities other than utilities
to perform maintenance on substation equipment. TIEC also
asserted that many of its members have experienced difficul-
ties obtaining CES providers outside of major metropolitan ar-
eas. TIEC noted that even where these services can be found,
they are not effectively available because there are often sub-
stantial and costly delays in obtaining service. In addition, TIEC
opined that while the petition process provides some protection
for customers, it is inadequate and will cause undue burden and
hardship in areas of the state where services are not widely avail-
able. In response, CSSP argued that TIEC’s statements are not
supported by facts and that the petition process is adequate if
services are truly not available.

AEP indicated that it has been informed by customers that trans-
formation and substation services are neither widely available
in their area nor available at a competitive price. AEP empha-
sized that the CSSP companies have not successfully marketed
their services to customers. AEP stated that it is remarkable that
CSSP advocates for the commission and utilities to assume the
burden of marketing CES providers’ services. Moreover, AEP
argued that it is not the commission’s responsibility to develop
the market for alternative providers or to create conditions that
ensure customers have no other choice than to select service
from anyone other than the utility regardless of price, terms, or
conditions.

CSSP rebutted AEP’s statements, noting that there is no indi-
cation that the availability of service providers is a major con-
cern. CSSP stated that AEP’s assertion that customers have
complained that they have been unable to find any interested
providers is simply unfounded. CSSP urged the commission to
allow competition for substation services to continue to develop
without interference from regulated utilities. According to CSSP,
utilities continue to hold market power on electric customers that
will take a long time for other competitors to overcome. CSSP
suggested that customers, competitive service providers, and
even utilities need to make adjustments to allow customers to
engage in the new market.

CSSP also opposed AEP’s proposed options for customers with
leased facilities that are grandfathered, including the option to
expand or reduce facilities to accommodate load changes. Ac-
cording to CSSP, there is absolutely no reason for AEP to pro-
vide substation services behind the point of delivery to accom-
modate load growth or reductions. In addition, CSSP opposed
AEP’s proposed five-year term for the grandfathering provision,
arguing that there is no reason to believe that AEP will help these
customers make the transition to a competitive market in the next
five years, given that it could not accomplish this during the past
two years in which a competitive market has existed. Finally,
CSSP indicated that it is not appropriate for a utility to provide
an update on the condition of a competitive market upon which
the commission will base its determination on whether the utility
should exit that market.

Commission response

The commission is dedicated to fostering markets for competi-
tive energy services, including the ownership and maintenance
of transformation equipment on customer premises. But despite
CSSP’s claims that transformation and substation services are
widely available throughout Texas, the commission has concerns
that this may not be the case for all customers and for all areas.
As evidenced by the comments in this project, at a minimum it ap-
pears that customers located outside major metropolitan areas
are experiencing difficulties finding providers within their areas
or that can serve their areas, that can respond in a timely man-
ner, or that have replacement materials to begin repairs without
a significant lag time. The commission finds that timeliness of
service is an important factor in evaluating the availability of this
service.

The commission is also mindful of the financial impact that the
rule may have on some customers. The cost of this type of equip-
ment is not insignificant, especially for smaller customers. The
main option for customers that cannot or do not want to purchase
this equipment is to re-meter to a lower voltage at each point of
transformation so that the equipment remains under the utility’s
ownership and, therefore, falls outside the definition of a com-
petitive energy service. The commission notes that re-metering
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not only increases costs for the customer in terms of purchasing
the necessary equipment, losing the benefits of load diversity,
and paying higher non-bypassable charges, but it also fails to
encourage a competitive market to develop because the equip-
ment at issue is no longer classified as a competitive energy ser-
vice. Therefore, without additional evidence that this service is
already widely available, the commission sees little benefit to ef-
fectively forcing customers to re-meter their service or take other
compliance actions.

CSSP admits that there is an urgent need for customer
education regarding the competitive provisioning of energy
services and seeks an active role for the commission and
utilities in such education. The commission finds that the lack
of customer awareness about competitive alternatives related
to transformation equipment is likely an indication that the
market for this service is not functioning properly at this time.
While it is appropriate for the commission to provide general
educational information about competitive energy services
on the commission’s website, it is not the commission’s role
to promote, or even identify, individual competitive service
providers through the creation of a commission list of such
providers. Consumer services are generally marketed by the
provider or by trade associations of which the service provider
is a member. Therefore, the commission finds that information
about particular providers, including their contact information
and the services they provide, should be disseminated through
means such as direct marketing, trade associations, and
business organizations.

The intent of the CES rules is not to deny service to customers
or to create a situation that is unduly burdensome or costly for
customers, but rather to provide customers with a broad array
of competitive choices and services and to prohibit practices by
regulated utilities that may unreasonably inhibit the level of com-
petition for those services. Given the concerns about the lim-
ited availability and awareness of competitive services for trans-
formation equipment and the potential impact this issue has on
customers, the commission determines that it is not in the public
interest to force customers at this time to complete the purchase
of equipment or to take other actions that are hasty and poten-
tially costly. The commission concludes that a more prudent
approach is to temporarily grandfather all distribution-voltage-fa-
cilities-rental installations with facilities installed under a rental
agreement between the utility and the customer prior to Septem-
ber 1, 2000, and then to continue monitoring the development of
this market. The commission agrees with AEP, however, that
transmission-voltage level customers should be large enough to
attract vendors for these services and, therefore, declines to ex-
tend this grandfather exception to those customers. In response
to TIEC, the commission notes that such customers should have
already been given an opportunity to purchase this equipment
based on a pricing methodology approved by the commission
in the UCOS cases. The commission does not find it is neces-
sary or appropriate to modify the specific terms for purchasing
this equipment in this rulemaking. If necessary, the commission
can address as part of its review of AEP’s compliance filing on
November 15, 2003, the future treatment of individual transmis-
sion-voltage customers with facilities under §25.341(3)(F) that
are still owned by the utility.

The commission agrees with AEP and TIEC that to avoid con-
fusion and potential safety concerns the grandfather exception
should apply to the site in question, not merely to individual
facilities. In addition, the commission agrees with AEP that
customers should retain the options of purchasing the rented

equipment, renting additional facilities at the same delivery
point, or terminating the rental arrangement. The commission
also finds that it is appropriate to extend this grandfathering
exception through the last day of 2007, and to require utilities
affected by this provision to file a status report by March 1, 2007.
The report shall include details regarding affected customers
and market conditions. At that time, the utility shall also file
either a plan to cease providing facilities-rental service on and
after January 1, 2008, or a petition to request permission to
continue providing such service. In response to CSSP, the
commission notes that this filing requirement does not preclude
other entities, such as the CSSP companies or individual
customers, from filing information about market conditions or
from participating in a proceeding related to a petition, if one
if filed by the utility. In addition, if market conditions change
before that filing, an affected person or commission staff could
still file a petition to have facilities-rental service classified as a
competitive energy service by showing that the service is widely
available.

The commission determines that it is appropriate to address this
issue in this rulemaking rather than waiting until a future pro-
ceeding. Affected utilities and customers need certainty at this
time regarding the regulatory treatment of these facilities. Ex-
tending the grandfathering up to January 1, 2008 will provide this
certainty and will afford customers additional time to make deci-
sions about whether to purchase this equipment or take other
actions based on their economic circumstances and operational
needs. In addition, this grandfathering provision will provide time
to assess the availability of service providers in the area. Dur-
ing this period, customers who do not meet the criteria for ser-
vice from the utility under the grandfather provision will have to
obtain these services from non-utility suppliers. The needs of
these customers should help stimulate a competitive market for
the services, so that all customers can transition to competitive
supply of the services in 2008, or possibly sooner.

Accordingly, the commission amends §25.341(3)(F) and adds
new §25.343(f)(4) to outline the parameters of this grandfather
exception.

Question 3: Proposed §25.343(d)(1) allows an electric utility that
files a petition to provide a competitive energy service that is
not widely available in an area to file jointly with an affected per-
son or with commission staff. Should commission staff, end-use
customers, or other affected persons be able to petition, inde-
pendently from the utility, for the commission to allow a utility to
provide a competitive energy service that the utility is otherwise
prohibited from providing? If so, should the petition process, in-
cluding the notice requirements, burden of proof, and standard
of review, be modified in any manner? Would the utility have to
agree to provide the petitioned service if the petitioner demon-
strated that the service was not widely available in an area?

TXU/Oncor, CSSP, and EGSI each stated that it prefers the rule
as drafted for comment, in which the utility’s petition could be
filed jointly with an affected person or commission staff. TXU/On-
cor and CSSP further argued that commission staff, end-use
customers, and other affected persons should not be able to in-
dependently petition the commission to allow the utility to provide
a competitive energy service. CSSP voiced concern that such
an open petition standard would lead to abuse of the petition
mechanism and ultimately harm competition for competitive en-
ergy services because instead of shopping for the best choices
in the existing market, customers may simply attempt to use the
petition process to allow them to receive services from a utility
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at a price that is subsidized by other customers. EGSI also con-
tended that the utility should be allowed to recover all of its costs
associated with any filings required to review/approve a compet-
itive energy service should the commission permit commission
staff, end-use customers, and other affected persons to inde-
pendently petition the commission to allow the utility to provide
a competitive energy service. In reply comments, TIEC stated
that CSSP’s suggestion that customers might use the petition
process to obtain subsidized services from utilities ignores the
obvious fact that competitive alternatives simply are not avail-
able in the customer’s area.

CenterPoint stated that no party other than the utility should have
the right to petition to allow the utility to provide a competitive en-
ergy service, and that it is inappropriate to require a utility to pro-
vide services for equipment that it does not own--it is the respon-
sibility of the owner to acquire services for its equipment. In reply
comments, TXU/Oncor pointed out that pursuant to PURA and
the commission’s substantive rule adopted in early 2000, Oncor
has ceased providing these competitive energy services and has
structured its business, personnel, equipment, and budgets ac-
cordingly. TXU/Oncor stated that Oncor is not interested in re-
entering the business of providing competitive energy services,
except in emergency situations as outlined in this proposed rule.
Further, TXU/Oncor argued that a utility should not be forced to
provide a competitive energy service simply because end-use
customers think the price for that service in the competitive mar-
ket is too high. Also in reply comments, CenterPoint indicated
that it is not opposed to providing assistance to a customer when
(1) there is an emergency, (2) there are no competitive resources
available to the customer, and (3) the utility has resources avail-
able without otherwise impairing service to all of its customers.

AEP stated that it is not opposed to permitting the others to pe-
tition independently of the utility to allow the utility to provide a
competitive energy service. It argued, however, that the peti-
tioning party should be required to show that it reviewed the pro-
posed petition with the utility prior to the filing and that the utility
agreed to the petition in that it is both willing and able to pro-
vide the service. AEP also opposed a rule that would require
the utility to provide a competitive energy service over its ob-
jection because in many cases the utilities no longer have the
equipment, employees, or both necessary to perform all of the
services designated as competitive energy service, and because
it requires the utility to divert necessary resources away from its
basic energy delivery function, thus potentially affecting reliability
and the basic energy delivery needs of consumers. TXU/Oncor
also stated that others should not be able to petition to force a
utility to provide a service that it does not want to provide.

Starlite did not object to allowing the others to petition the com-
mission independently of the utility for energy services that are
not widely available within a specific region and that can be pro-
vided by the utility, and asserted that the utility would have to
provide the service even if it did not agree to do so. It further
stated that the petition process would not have to be altered so
long as the burden of proof, notice requirements, and standard
of review are as proposed for comment.

TIEC asserted that the others should be able to petition to allow
a utility to provide a competitive energy service and that in ar-
eas of inadequate competition for such services, the commission
should require the utility to provide such services. TIEC indicated
that it appreciates the commission’s efforts to protect customers
in non-competitive areas through the joint-petition process, but
that it believes the petition process will result in substantial delays

for customers in obtaining competitive energy services in non-
competitive areas, thus greatly increasing the risk of unplanned
outages and raising significant safety concerns. It stated, how-
ever, that the commission should maintain the petition process
but amend the definition of competitive energy services under
§25.341(3) to apply only to areas where such services are widely
available. (TIEC’s proposed revision to the general CES defini-
tion is discussed below under comments regarding that provi-
sion.) In reply comments, EGSI stated that any customer who
petitions to require a utility to provide a competitive energy ser-
vice should be required to present a persuasive petition to obtain
such extraordinary relief.

Commission response

The commission agrees with TXU/Oncor, CenterPoint, and
CSSP that the rule should not include a separate process for
a customer or staff to independently petition the commission
to allow or require a utility to provide a competitive energy
service. The commission finds that the language as proposed
for comment regarding the petition process--taking into consid-
eration the grandfathering exception for facilities-rental service
discussed under Question 2, the rule amendments related to
non-roadway security lighting, and the emergency provision in
§25.343(g)--presents the best approach to balancing the desire
to allow CES markets to develop more fully with the desire that
customers be able to receive energy services without undue
hardship. The commission notes that this petition process,
along with the abilities pursuant to §25.343(d)(2) to end a
utility’s petitioned offering of a competitive energy service
(i.e., a "petitioned service") and to designate other services
as competitive energy services, serve together as checks and
balances towards the above stated goal.

Nonetheless, in response to TIEC, the commission finds that it
is appropriate to include a mechanism in the rule to periodically
evaluate the degree of competition for competitive energy ser-
vices to ensure that these services are widely available in ar-
eas throughout Texas. As part of such evaluation, the commis-
sion may assess whether particular services should be excluded
from the list of competitive energy services and whether the na-
ture of those services warrants reclassification such that the util-
ity would be required to provide them in the relevant area. Ac-
cordingly, the commission adds new subsection (h) to §25.343
to provide for such evaluation every two years beginning in Oc-
tober 2005 or as otherwise determined by the commission.

§25.341 (Definitions)

Section 25.341 defines "competitive energy services" as "cus-
tomer energy services business activities that are capable of
being provided on a competitive basis in the retail market." TIEC
commented that although the rule as proposed for comment pre-
sumes that all services designated as CES are "widely avail-
able," as stated in PURA §39.051, this is not the case. There-
fore, TIEC proposed amending the definition of competitive en-
ergy services so that the rules apply only to areas where such
services are widely available. Further, TIEC recommended that
the commission require the utility to provide such services in ar-
eas where there is not adequate competition for such services.

EGSI disagreed with TIEC and argued that a customer’s mere
belief that competition is inadequate should not require a utility to
provide such service. Rather, EGSI suggested that a customer
who raises such claims should be required to persuasively peti-
tion the commission to obtain such extraordinary relief.
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AEP also opposed TIEC’s proposal to require an electric utility to
offer services if the utility is not willing to do so because AEP has
adjusted its resources (both employees and equipment) and pro-
cedures consistent with required utility functions under the new
market structure. AEP noted that the support infrastructure in
many cases has been dismantled, and it would be inefficient and
expensive to reinstitute the provision of discontinued services.

CenterPoint disagreed with TIEC’s proposal to require utilities to
provide services on customer-owned equipment and stated that
it is the responsibility of the customer to operate and maintain its
equipment. However, CenterPoint stated that is not opposed to
providing assistance to a customer when there is an emergency,
there are no competitive resources available to the customer,
and the utility has resources available without otherwise impair-
ing service to all of its customers.

TXU/Oncor disagreed with TIEC’s proposal to require utilities to
provide competitive energy services to customers when there
is not "adequate competition" in the "relevant retail market." Ac-
cording to TXU/Oncor, TIEC’s proposal would be a very signifi-
cant shift in how competitive energy services are provided and
would appear to require new determinations that, in a given "rele-
vant" retail market, a particular competitive energy service is not
available. TXU/Oncor further submitted that such a broad re-
structuring of the competitive energy services market is not war-
ranted and urged that the commission not undertake that task at
this time.

CSSP strongly opposed TIEC’s proposed revision because it is
unwarranted and would completely distort the structure of the
existing CES rules. According to CSSP, TIEC’s proposal is com-
pletely against the intent of these rules and the statute, and
changes the assumption behind having a list of competitive en-
ergy services, i.e., that all services on the list are both com-
petitive and widely available unless proven otherwise by a util-
ity through the petition process. Furthermore, CSSP argued
that TIEC’s proposal is very confusing and does not include any
mechanism as to how and when an energy service is determined
to be "not widely available" so as to be excluded from the list.

TIEC challenged CSSP’s claims that competitive energy ser-
vices are available in all parts of Texas, including rural areas.
TIEC indicated that the initial comments in this rulemaking un-
derscore the need to address the problems that many customers
outside of the Dallas/Forth Worth and Houston areas have had
in obtaining competitive energy services. TIEC pointed out that
many of its members have also experienced difficulties in locat-
ing CES providers outside of major metropolitan areas and that,
even when these services can be found, they are not effectively
available because there are often substantial and costly delays
in obtaining them. TIEC argued that the commission should not
presume that competitive energy services are widely available
outside of these two areas. Moreover, TIEC advocated that util-
ities must continue to provide necessary maintenance and ser-
vice to customers in areas where these items are not widely
available until such time as they can be categorized as "com-
petitive energy services."

Commission response

The commission declines to amend the definition of "compet-
itive energy services" as proposed by TIEC. The commission
agrees with TXU/Oncor that TIEC’s proposal would appear to re-
quire new determinations on whether particular competitive en-
ergy services are "widely available" in the "relevant retail market."

The commission believes that this approach would be a funda-
mental change to the existing framework of the CES rules, and
that such a change is unwarranted at this time. Nonetheless,
through various amendments, the commission has attempted to
address specific concerns regarding certain competitive energy
services in a manner that provides for fairer treatment of all par-
ties concerned. Furthermore, as discussed under Question 3,
the commission has included in the final rule a mechanism to
evaluate every two years whether competitive energy services
are widely available in areas throughout Texas.

§25.341(3)(D)(i) - Diagnostic activities

TXU/Oncor maintained that it is neither necessary nor ad-
visable to define the term "reasonable diagnostic actions" in
§25.341(3)(D)(i) and (ii). TXU/Oncor indicated that it is in
the best interest of customers to allow electric utilities flex-
ibility in responding to customer service concerns. Should
§25.341(3)(D)(i) and (ii) be adopted, however, TXU/On-
cor proposed clarifying the customer notice provision in
§25.341(3)(D)(i) by replacing the phrase "utility or the customer"
with the phrase "utility’s equipment or the customer’s equip-
ment."

CSSP suggested that the utility should perform only the diagnos-
tic activities necessary to determine if a power quality problem
lies with the utility or with the customer and that any other diag-
nostic activities should be a competitive energy service.

Commission response

The commission disagrees with TXU/Oncor’s suggestion to
delete §25.341(3)(D)(i) and (ii). These provisions provide
general guidelines regarding the scope of diagnostic activities
that electric utilities are permitted to provide. The commission
maintains that the utility should perform only the diagnostic
activities necessary to determine whether a given power quality
problem lies with the utility’s equipment or with the customer’s
equipment. The commission agrees, however, with TXU/On-
cor’s clarifying change to §25.341(3)(D)(i) and revises the rule
accordingly.

§25.341(3)(F) - Transformation equipment

AEP asserted that the language in proposed §25.341(3)(F), re-
lating to transformation and other equipment, has the potential to
greatly expand the services prohibited beyond the services con-
sidered to be "customer premise transformation" under the cur-
rent rule. AEP indicated that the language could be construed to
conflict with the positions taken by commission staff and upheld
in settlement agreements approved in Docket Numbers 22352,
22354, and 21989. AEP emphasized that the proposed lan-
guage sets the stage for future controversy. AEP explained that
the lack of definition of "delivery point" provides too much latitude
for potential abuse related to requests for services that were not
considered appropriate under the original rule. In addition, AEP
opined that the wording could be used to include facilities (e.g.,
system protection equipment) that should not, and cannot, be
privately maintained and operated. AEP emphasized that the
language has the potential of placing grid reliability at risk by po-
tentially allowing private ownership, maintenance, and operation
of critical facilities that are an integral part of the utility’s sys-
tems. Accordingly, AEP recommended adding an exclusion to
§25.341(3)(F) so that maintenance service to high-voltage pro-
tection equipment that is an integral part of a utility’s delivery
system at the point of interconnection with the customer is not
classified as a competitive energy service.
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Like AEP, TIEC also indicated that it is often unclear where the
delivery point is and that there is often significant equipment on
the customer’s side of the meters.

In addition, TXU/Oncor remarked that proposed §25.341(3)(F)
is confusing and should be revised to ensure that utilities are
not precluded from owning equipment on the customer’s side of
delivery point that is used to support the operation of the utility’s
system. TXU/Oncor cited numerous examples of utility-owned
equipment on the customer’s side of the delivery point in support
of this contention, and noted that Oncor would incur tremendous
costs if it were required to move this equipment to its side of
the delivery point. Accordingly, TXU/Oncor proposed omitting
§25.341(3)(F)(ii) or, alternatively, revising this provision to allow
utility ownership of equipment supporting the utility’s system.

In reply, AEP generally agreed with TXU/Oncor’s proposal, but
recommended that the commission consider language proposed
in its initial comments that differentiates between distribution and
transmission voltage facilities.

CSSP disagreed with TXU/Oncor that proposed
§25.341(3)(F)(ii), related to ownership, should be deleted. But
CSSP agreed with both TXU/Oncor and AEP that the rule
should not preclude the utility from owning or maintaining
equipment located on the customer’s side of the delivery point
that is integral to the utility’s system. CSSP recommended,
however, that the exception be limited to equipment that is used
solely to support the utility’s system. To avoid the confusion,
CSSP also suggested that the rules clearly identify the types
of equipment that would qualify (i.e., current transformers,
potential transformers, battery chargers, batteries, system
protection relays, and supervisory control and data acquisition
equipment).

Commission response

In the proposed rule, the commission attempted to clarify
the definition of transformation and other equipment under
§25.341(3)(F) because the existing rule was difficult to follow.
But in doing so, the commission recognizes that it has uninten-
tionally raised additional issues that warrant clarification in the
final rule, particularly with regard to equipment that is used to
support or is integral to the utility’s systems. The commission
agrees with AEP that maintenance service to high-voltage
protection equipment that is an integral part of a utility’s delivery
system should not be classified as a competitive energy service.
In addition, the commission agrees with TXU/Oncor that the
rule should not classify as a competitive energy service utility
ownership of equipment that is used to support the operation
of the utility’s system. The commission declines to adopt
CSSP’s proposed limitation that such equipment be used solely
to support the utility’s system because it may unnecessarily
restrict the utility and have unintended consequences that could
affect system reliability. Nonetheless, the commission has
included examples of such equipment in the rule. Accordingly,
the commission modifies the rule by deleting §25.341(3)(F)(i)
and (ii) and adding §25.343(f)(2) and (3) to address the utility’s
ability to own or maintain equipment under §25.341(3)(F) that is
used to support or is integral to the utility’s systems.

The commission also recognizes that that the term "delivery
point" is undefined and should be clarified. A similar term,
"point of delivery," is used and defined in the standard Tariff for
Retail Delivery Service as the "point at which Electric Power and
Energy leaves the Company’s (utility’s) Delivery System." To
ensure consistency when referring to the same physical point,

the commission finds that it is appropriate to also use this term
and its definition in §25.341(3)(F) and the related exceptions
under §25.343(f). The commission amends these provisions
accordingly.

§25.341(3)(F) - Maintenance on customer-owned facilities

AEP proposed an exception to allow the utility to continue oper-
ating and maintaining customer-owned facilities if the customer
elects to continue facilities-maintenance service and if the util-
ity operated and maintained the facilities prior to September 1,
2000. TIEC also proposed that utilities be permitted to pro-
vide maintenance to customer-owned equipment that falls under
§25.341(3)(F) to ease resolution of on-going billing disputes re-
garding the leasing of dedicated facilities. As an example, TIEC
cited the pending disputes regarding the stipulation and agree-
ment approved by the commission in Central Power & Light Un-
bundled Cost of Service Case, Docket Number 22352. TIEC
claimed that dispute resolution would be enhanced if the util-
ity is allowed to provide maintenance on customer-owned facili-
ties that are deemed "integral to the utility’s system." Specifically,
TIEC advocated that §25.341(3)(F)(i) exclude from CES status
maintenance services provided to customers that were leasing
facilities from an electric utility prior to January 1, 2002.

TXU/Oncor stated that TIEC’s proposal could create confusion
for customers in Oncor’s service area because pursuant to
PURA §39.051 and the commission’s rules, Oncor no longer
leases transformation facilities to customers and no longer
provides maintenance service on those facilities. TXU/Oncor
recommended that if TIEC’s proposal be accepted, the rule
should ensure that utilities in the same position as Oncor are not
required to begin providing such maintenance services again.
To achieve that end, Oncor suggested that TIEC’s proposed
language be revised to make the criterion date "on" instead of
"prior to" January 1, 2002.

For many of the same reasons discussed under Question 2,
CSSP opposed the proposals by TIEC and AEP to grandfather
facilities-maintenance service for customer-owned facilities that
were installed prior to September 1, 2000 or January 1, 2002.

Commission response

The commission finds that it is not appropriate at this time to
provide a grandfather exception to allow a utility to maintain cus-
tomer-owned facilities, as proposed by AEP and TIEC. The com-
mission notes that this issue is different from facilities-rental ser-
vice discussed under Question 3 because facilities-rental ser-
vice involves a potential transfer of ownership of the equipment
or other actions, such as re-metering, on the part of the cus-
tomer. In addition, the commission believes that the changes
to §25.343(g) discussed above to allow a utility to maintain cus-
tomer-owned equipment that is an integral part of the utility’s sys-
tem may resolve the billing issues mentioned by TIEC.

§25.341(3)(F) - Purchase of utility-owned equipment

TIEC proposed adding new §25.341(3)(F)(iii) to allow a customer
to purchase utility- provided equipment that has been designated
as "competitive energy services" at book value plus 10% and that
the total cost of an individual facility not exceed original market
cost, adjusted for depreciation and un-depreciated contributions
in aid of construction, plus $15,000. Celanese Chemicals also
suggested that if a decision is made to require the customer to
purchase equipment on the customer’s side of the delivery point,
the selling price should be set at the equipment-rental-plus-main-
tenance-percentage basis for a period to not exceed one year.
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In reply, CenterPoint and EGSI disagreed with TIEC’s proposal
for allowing a customer to purchase utility equipment. EGSI ar-
gued that this rulemaking project is not one in which generic and
novel ratemaking policies can or should be adopted, particularly
at this late stage of the project. EGSI observed that TIEC’s pro-
posal would not likely be in the public interest and would actually
create more confusion, at least in the form of administrative lit-
igation. CenterPoint cited the commission’s findings in Reliant
Energy HL&P’s UCOS case, in which the commission rejected
a similar proposal made by TIEC. CenterPoint stated that it is
inappropriate to reconsider the issue in this project because the
parties have previously litigated the requirement to sell facilities
and the commission has ruled upon the issues.

AEP indicated that TIEC’s proposal would effectively redefine
the pricing methodology approved in Docket Number 21989, the
proceeding to separate the AEP companies’ competitive energy
services. AEP explained that under that stipulation, AEP was
required to calculate and make a one-time price offer that would
remain frozen until the sale/purchase of the facilities was com-
pleted. AEP opined that it appears that TIEC’s proposal would
garner customers an additional three years of depreciation, and
opposed any such revision to the rules. In addition, AEP agreed
with other parties that specific pricing of such equipment should
not be determined in this proceeding.

Commission response

The commission declines to amend the rule as proposed
by TIEC and Celanese to allow a customer to purchase util-
ity-owned equipment under a specific pricing methodology. The
commission agrees with AEP and EGSI that it is inappropriate
to make ratemaking decisions of general applicability in this
rulemaking, particularly at this late stage. The implications of
these proposals are simply not known. The commission is also
concerned that these proposals could contradict or otherwise
affect the pricing methodologies or other terms approved
previously by the commission in other dockets.

§25.341(3)(J) - Non-roadway security lighting

Several parties commented on the proposed definition of "non-
roadway security lighting" in §25.341(3)(J).

Starlite asserted that local electrical contractors in all regions of
the state are providing some services such as non-roadway light-
ing, and that the emergence of these electrical contractors in
the non-roadway lighting field has proven beneficial to both con-
sumers and to local journeymen by providing additional revenue
and requested service within markets located in large cities and
small towns across Texas. Starlite stated that the service has
grown locally in all markets and should therefore be allowed to
flourish.

EGSI disagreed with Starlite and argued that non-roadway light-
ing, particularly lighting provided from the utility’s side of the me-
ter, has not "emerged" as a competitive energy service, at least
in its territory.

A multiple business owner in East Texas expressed concerns
with deregulation of energy services and specifically, security
lighting in areas where customer choice has been delayed. The
commenter stated that his businesses have been informed by
the utility that the utility cannot provide maintenance on exist-
ing security lights and cannot provide new security lights on the
utility company’s poles. He also expressed concerns over the
availability of service providers in East Texas to provide security
lighting and related services, and suggested that non-roadway

security lighting be exempted as a competitive energy service
until a service provider enters the market in his geographic area.
Similar to this commenter, EGSI, speaking generally about com-
petitive energy services, specifically cited non-roadway security
lighting as an example of a service demanded by customers with
no real supplier in the market at this time. EGSI suggested that
an electric utility be allowed to immediately re-enter the market to
provide the service as an unbundled service if there are no other
service providers offering the service in the geographic area. As
part of its recommendation, EGSI suggested that the definition
of non-roadway security lighting be amended to recognize such
an exception.

AEP also recommended that the rule allow the utility, at its discre-
tion, to install new non- roadway lights on existing common-use
distribution poles because electrical clearance safety require-
ments for overhead distribution facilities essentially eliminate the
options for customer- installed lighting facilities in many loca-
tions. AEP suggested that allowing installation of new non-road-
way lights on existing distribution poles could provide customers
a much better choice to solve their security lighting needs where
clearance issues are a problem.

The commission finds that if a customer is currently receiving
non-roadway security lighting service from a utility, the utility is
responsible for maintaining those lighting facilities pursuant to its
tariff. The amendments to §25.343(3)(J) also provide that a util-
ity can maintain on a going-forward basis existing non-roadway
security lighting facilities, including replacement lighting fixtures.

With regard to the installation of additional non-roadway security
lighting facilities, the commission finds that CenterPoint’s current
tariff is an appropriate model and revises the rule accordingly.
Under this approach, a utility is allowed to install and maintain
lights that are owned by the retail customer or by a REP on util-
ity-owned facilities that are suitable for this purpose. Thus, the
retail customer or REP would provide the utility-approved light-
ing fixture to be installed by the utility. This would not require the
utility, however, to install new poles to be used solely for this pur-
pose. The commission concludes that this approach ensures
that customers have a cost-effective option for installing addi-
tional lights, particularly in those locations that may not be suit-
able for installation behind the meter, where clearance issues are
of concern, or where competitive service providers may not be
widely available. In addition, this approach addresses the safety
and system reliability concerns raised by utilities regarding non-
utility entities installing or maintaining lighting fixtures in close
proximity to the utility’s energized wires and equipment. Accord-
ingly, the commission revises §25.341(3)(J) to allow a utility to
provide this type of service on a going-forward basis.

§25.341(3)(J) - Utility exiting non-roadway lighting business

AEP argued that the language in the definition does not and
should not be construed to prohibit a utility from exiting the non-
roadway lighting business if it so chooses, and that having that
option available increases the chances that a robust, competitive
market for these services will develop in Texas.

Commission response

The commission agrees with AEP that §25.341(3)(J) does not
prohibit a utility from exiting the non-roadway lighting business if
it chooses to do so. The commission notes, however, that regula-
tory considerations, such as notice of the sale and the treatment
of proceeds, may need to be addressed if the utility seeks to sell
its lighting assets to a third party. Therefore, prior to the execu-
tion of a sale, a utility shall provide the commission reasonable
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notice of the proposed transaction to provide the commission an
opportunity to evaluate any legal or policy implications associ-
ated with the transaction. The commission adds new subsection
(i) to §25.343 to memorialize this notice requirement.

§25.341(3)(J) - Petitioned service

TXU/Oncor commented on the language in §25.343(3)(J) that
refers to "lighting facilities installed as a petitioned service by the
utility as of October 1, 2003." They noted that the language ap-
pears to allow a utility to provide new lighting facilities only to
the extent that the utility has petitioned the commission, had the
petition approved, and has installed the facilities by October 1,
2003. TXU/Oncor suggested that given the short time deadline,
the exception may ultimately prove to be of little value, and that
the time deadline of October 1, 2003, is unnecessary. TXU/On-
cor further noted that the existing rules appear to be structured
so as to allow a utility to petition to provide a service at any time,
and suggested that it is in the best interest of customers for a
utility to continue to have the ability to petition to provide that
service.

Commission response

The commission agrees with TXU/Oncor that the "October 1,
2003" cutoff is not necessary and amends the rule accordingly.

§25.341(3)(J) - Unbundled embedded-cost tariff

EGSI indicated that §25.341(3)(J) allows an unbundled utility
with an approved tariff to provide non-roadway security lighting
in certain instances, but that this provision does not apply to bun-
dled utilities. EGSI pointed out that the only way a bundled utility
can provide this service is by petitioning the commission under
§25.343(d). Therefore, EGSI suggested amendments to specify
that this service could be provided pursuant to an unbundled or
a bundled embedded-cost tariff.

Commission response

The language in §25.341(3)(J) related to "an approved fully un-
bundled embedded-cost tariff" applies to both bundled and un-
bundled utilities. The term "unbundled" in this instance refers to
the requirement that the utility have a separate rate schedule for
security lighting service that recovers only those costs related to
this service and not other utility costs. The commission notes
that this terminology is also used in §25.343(d)(1) and (d)(1)(C)
in the context of a utility’s provision of a petitioned service, as
well as in §25.343(g)(3) in the context of providing emergency
service. Therefore, no change to the rule is necessary.

§25.341(3)(W) - Other activities

To promote clarity, TXU/Oncor suggested that §25.341(3)(W) be
amended by replacing the word "authorized" with the phrase "de-
termined to be a competitive energy service" so that this provi-
sion reads "other activities determined to be a competitive en-
ergy service by rule or order."

Commission response

The commission makes the clarifying change requested by
TXU/Oncor.

§25.342 (Electric Business Separation)

EGSI proposed that §25.342(d)(5) and (e) be revised to accom-
modate a utility such as EGSI that has had its business-separa-
tion plan (BSP) approved but has not yet unbundled. AEP stated
that SWEPCO also filed a BSP that was consolidated with its

UCOS case in which no final order has been issued. AEP rec-
ommended that the proposed rule be revised to accommodate
SWEPCO’s situation so that an additional BSP is not required.

CSSP commented that the proposed rule implies that SWEPCO
and EGSI have not stopped providing competitive energy ser-
vices, but according to the final orders in Docket Numbers 21989
and 21984, the companies have done so. However, CSSP com-
mented that if the intent of the language is to revoke the final
orders in these dockets for these companies, the language does
not reflect this intention and CSSP would be strongly opposed
to that intention.

Commission response

The commission agrees with EGSI and AEP that a utility that
has already had its business- separation plan approved should
not have to file an additional plan. If necessary, however, the
commission may require a utility to file modifications or updates
to its existing business- separation plan.

The commission acknowledges CSSP’s concern that the pro-
posed rule appears to presume that EGSI and SWEPCO have
not already separated their competitive energy services, despite
the fact that these utilities discontinued these services on
September 1, 2000 in accordance with the existing CES rules.
Therefore, the commission clarifies the final rule by limiting the
reference in §25.342(c) and (d) to apply only to Southwestern
Public Service Company and El Paso Electric Company, which
have not yet already separated their competitive energy services
from their regulated business activities.

The commission amends §25.342(c)-(e) to address the con-
cerns by EGSI, AEP, and CSSP.

§25.343 (Competitive Energy Services)

§25.343(d) - Notice

AEP stated that with regard to the utility’s filing of a petition to
provide a competitive energy service, the cost of the required
notice to all REPs in Texas and newspaper publication will deter
the filing of such petitions. It urged that the notice requirements
in §25.343(d)(1)(B) be tailored to reach the affected market par-
ticipants, thus reducing costs.

CSSP stated that the notice under this provision should be pro-
vided, most importantly, to potential vendors or providers of CES,
not just to REPs. Noting that the market for energy services is dif-
ferent from the market for REPs’ electricity services, it stated that
competitive service provider input in the petition process is more
important than REP input. It further stated that because the peti-
tion process is related to the development of the market for CES,
it strongly believes that CES-provider participation is necessary
in the petition process. Thus, it stated that notice should be sent
to CES providers. It suggested that the commission allow for a
list of interested persons to be developed, as has been done in
other projects, and that the commission require that notice be
provided to parties participating in this rulemaking project. It fur-
ther maintained that there is an urgent need for customer edu-
cation regarding CES because many customers are accustomed
to receiving these services from their utilities and either do not
know that CES are available from competitive providers or lack
information regarding the multiple competitive providers that ex-
ist. In addition to the list of CES providers, it suggested that the
commission consider requiring that transmission and distribution
utilities (TDUs) inform their customers that some CES providers
have provided contact information at the commission, provide
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relevant docket numbers, address of the commission’s website,
and the commission’s phone number.

In reply comments, with regard to the sufficiency of notice for a
petition, TXU/Oncor stated that a TDU has no method by which
to identify potential vendors or providers of CES and that news-
paper notice as provided in the rule should be sufficient. Also,
it stated that TDUs should not be forced to essentially become
marketing agents for competitive service providers and that On-
cor’s rates do not provide for cost recovery for such customer
education.

AEP questioned the usefulness of an "interested persons" list for
providing notice when a utility petitions the commission to pro-
vide a CES. AEP noted that if the services are available and
providers are actively and effectively marketing their services, it
is highly unlikely that a utility would expend the resources to file
a petition. Also, AEP adamantly opposed any requirement that
the utility provide to its customers a list or any other information
about competitive service providers. According to AEP, service
providers competing to provide these services should engage
in their own marketing campaign and utilities should not be in-
volved.

Commission response

The commission considers the input of competitive energy ser-
vice providers to be very important in making a determination re-
garding a petition under §25.343(d). Therefore, the commission
modifies §25.343(d) to require that notice in petition proceedings
be given to all entities that have requested notice of petitions by
filing such request in a separate project to be established by the
commission for this purpose. While the commission agrees with
AEP that notice should be tailored to reach affected interests, the
commission maintains that notice in the newspaper, to all certi-
fied REPs in Texas, and to entities specifically requesting such
notice are appropriate methods to achieve that goal, especially
given the broad array of competitive energy services that could
be addressed in a utility’s petition. The commission does not
find that the required newspaper notice is overly burdensome or
costly for a utility. It simply requires notice once a week for two
weeks in a newspaper in general circulation throughout the ser-
vice area for which the petition is requested.

The commission believes that utilities should not be required
to provide specific information regarding competitive service
providers in their respective service areas. While the utility
should have a role in educating customers about competitive
energy services generally, when appropriate, it is not the utility’s
responsibility to serve as a reference for customers to find
individual competitive service providers or to direct customers
to the commission for this purpose.

As discussed previously, however, the commission agrees with
CSSP that additional education regarding the availability of com-
petitive energy services is needed, and it is willing to provide
general information on its website. But the commission does not
find that it is appropriate for the commission to maintain a list of
specific CES providers and their contact information. In addition
to potential liability issues arising from the perception that the
commission’s inclusion of a provider on the list is a tacit endorse-
ment of that provider’s services, the commission is concerned,
based on prior experience, that such a contact list could lead to
customer calls or complaints about service providers over which
the commission has no formal jurisdiction. Consumer transac-
tions between competitive energy service providers and their
customers are governed generally by laws that are not within the

commission’s authority to enforce. The commission is also con-
cerned with staffing such an activity. For these reasons, the com-
mission finds that such a clearinghouse function would be more
properly provided by business alliances, trade associations, and
other general commercial marketing avenues, rather than by the
commission or utilities.

§25.343(d) - Length of time a utility may provide a petitioned
service

With regard to §25.343(d)(1)(C)(ii), CSSP stated that the utility
should be able to provide a CES pursuant to petition for only two
years and not for three as is currently proposed. It stated that a
term longer than two years creates a disincentive for stimulating
development of the market, i.e., that the longer a utility provides
a service, the longer customers and competitive providers will
wait to take actions to participate in the market for the particu-
lar service. In reply comments, TXU stated that the three year
period is better than a two year period because allowing a TDU
to provide the CES for a longer period of time should result in
a longer period for amortizing the costs associated with them,
thereby benefiting consumers.

Commission response

The commission believes that a three-year period is the best ap-
proach with regard to the length of time that a TDU may provide a
petitioned service. The three-year period affords the TDU an op-
portunity to pull together the necessary components to provide
the service and to do so for a meaningful amount of time before
being required to terminate the service again or to re- petition
the commission to continue offering the service. Quite simply
stated, it might not be worthwhile for a TDU to offer such a ser-
vice for a period shorter than three years. Further, the petition
process under §25.343(d)(2) serves as a check and balance by
which a petitioned service may be ended if such service has be-
come widely available to customers in an area. Therefore, the
commission declines to modify the rule as proposed by CSSP.

Proposed §25.343(f)(1) - Definition of emergency situation (now
(g)(1))

CSSP stated that the language, "a significant interruption to cus-
tomer’s business activities," should not be a criterion that consti-
tutes an emergency situation in which a TDU is allowed to pro-
vide transformation and protection equipment and/or transmis-
sion and substation repair services on the customer facilities.
CSSP commented that this phrase is difficult to define because
from many customers’ perspectives, every interruption is signif-
icant. CSSP noted that if business interruption is important to
customers, then certain actions should have been taken by the
customer to avoid getting into an "emergency situation" in which
the customer requires the TDU’s services.

CSSP also stated that allowing for provision of these services
by a TDU goes against the foundation of SB 7 and interferes
with the competition that can be developed in the market for the
energy services. CSSP stated that the inclusion of this crite-
rion with a vague definition in the description of an emergency
situation allows TDUs complete flexibility to participate in a vi-
tal retail market for the energy services being provided. CSSP
also noted that allowing these services by a TDU would affect
the customers’ business decisions and may deter development
of a vital market for the services, and that customers would be
discouraged from seeking these services from providers other
than the TDU in order to avoid interruption because the TDU
can provide the services at a price that is ultimately subsidized
by the utilities’ ratepayers. According to CSSP, this creates an
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unfair market condition for those businesses that have chosen
to take a more conservative approach to significant interruptions
and have invested capital on their facilities, either when initially
constructed or by adding system enhancements to existing fa-
cilities, compared to those businesses with no redundant equip-
ment or significant interruption plans (and as a result with less
cost and backup service).

TXU/Oncor argued that CSSP is incorrect in its contention that
the utility will provide the emergency services at a price ulti-
mately subsidized by the utility’s ratepayers because proposed
§25.343(f)(4) clearly specifies that the emergency service shall
be based on a fully unbundled embedded cost-based discre-
tionary services tariff. In addition, TXU/Oncor disagreed with
the position that if a customer in an emergency situation needs
transformation and protection equipment, then the utility should
provide the equipment and allow the installation to be provided
by competitive service providers.

CSSP recommended numerous amendments to the proposed
rule if the commission maintains the language regarding a sig-
nificant interruption to business activities. One proposed amend-
ment would limit the term "emergency situation" to only the inter-
ruption to the customer’s emergency systems, and would also
provide definitions of "emergency systems" and "vital electric
service." CSSP stated that customer profits and financial impact
should not be a consideration in determining whether a signifi-
cant interruption constitutes an emergency situation. CSSP also
proposed another criterion to be used to determine whether a
competitive energy service could be provided in an emergency
situation, i.e., whether the utility could respond more quickly than
the available competitive service provider in order to avoid a
health- threatening emergency. CSSP also proposed language
to require that the customer provide proof that the CES provider
contacted by the customer cannot procure the equipment within
48 hours and that the utility can procure the equipment within
48 hours, or alternatively, that the customer has not been able
to procure the equipment in this amount of time since the emer-
gency has occurred. CSSP also suggested amendments to the
reporting and record-keeping requirements to require proof of
such record-keeping and reporting to be provided.

TXU/Oncor argued that CSSP’s proposed definition of "emer-
gency situation" is too complex, would be impossible to imple-
ment, and would render the provision useless for customers.
TXU/Oncor stated that it is not in the best interests of customers,
the competitive energy services market, or the State of Texas for
customers to be without power for 48 hours before the situation
can be classified as an emergency. TXU/Oncor also argued that
a situation does not have to be as grave as "life-threatening" to be
an emergency. In addition, TXU/Oncor disagreed with CSSP’s
proposed definition of vital electric service, which TXU/Oncor
stated comes from extracted provisions of the National Elec-
tric Code in an attempt to justify CSSP’s proposed limitation on
emergency assistance. TXU/Oncor maintained that these pro-
posed changes make the rule too complicated. TXU/Oncor in-
quired how a customer, let alone the utility, is supposed to deter-
mine if the customer’s loss of power meets the proposed defini-
tion.

Commission response

The commission intends for emergency services under
§25.343(g) (§25.343(f) in the proposed rule) to be provided
by utilities to end-use customers only on a limited basis as
a safeguard and not as a substitute for routine maintenance
activities or other non-emergency purposes. The commission

recognizes, however, that the criterion in the proposed rule
related to a "likely risk of significant interruption of business
activities" is vague and could lead to inappropriate requests
by customers to obtain emergency services from utilities as a
matter of convenience and not true necessity. As pointed out
by CSSP, any outage may be viewed as "significant" by the
affected customer. The commission is concerned that including
this criterion in the rule may lead to abuse of this emergency
service exception. Also, while the commission appreciates
CSSP’s efforts to further clarify this term, the commission does
not believe that it is necessary or appropriate to make such a
change. The purpose of this provision is to ensure a safety net
in the event of a true necessity, and the commission finds that
the remaining criteria related to safety, health, and the environ-
ment are sufficient to accomplish this purpose. Therefore, the
commission amends the rule by deleting the criterion related to
a significant interruption of business activities and makes other
clarifying changes to this subsection.

With regard to CSSP’s proposed criterion regarding whether the
utility could respond more quickly than the available competi-
tive service provider in order to avoid a health-threatening emer-
gency, the commission finds that such criterion is not necessary
because the rule already contains a requirement that the util-
ity consider whether the customer has been unable to procure
within a reasonable time the necessary services from a com-
petitive provider. The commission also finds that the reporting
and record-keeping requirements in the proposed rule are suf-
ficient to ensure that this provision is not abused and is closely
monitored by the commission and other interested parties. The
commission does not believe that additional proof related to the
customer’s actions is needed or is appropriate to include in this
rule.

Proposed §25.341(f)(1) - Discretion of electric utility in emer-
gency situations

EGSI stated that the provision of competitive energy services
even in emergency situations must be at the discretion of the
electric utility and cannot be mandatory. EGSI explained that in
some cases, such as a major storm, the utility must be allowed
to address the needs of all of its customers and not be required
to address the needs of a sole customer. Accordingly, EGSI pro-
posed an additional criterion to be considered by the utility when
determining whether to provide the service in an emergency sit-
uation, i.e., whether provision of such service would adversely
affect service to the utility’s remaining customers.

Commission response

The commission agrees with EGSI that it is appropriate to in-
clude an additional criterion in the rule to clarify that the utility
shall consider whether provision of the emergency service would
interfere with the utility’s ability to meet its system needs. It is
not the intent of this emergency provision to jeopardize the util-
ity’s remaining customers. And while the commission agrees
with EGSI that the utility’s provision of emergency services is
discretionary, it notes that if such service is provided, it must be
provided to any affected customer on a non-discriminatory basis
based on the criteria set forth in this subsection. Accordingly,
the commission adds new subparagraph (C) to §25.343(g)(1)
to include the additional criterion related to system needs and
amends §25.343(g)(4) to clarify that the tariff-filing requirement
is mandatory only for utilities providing emergency service. The
commission also finds that it is appropriate to modify the defini-
tion of "discretionary service" in §25.341(4) to explicitly include
emergency services under §25.343(g).
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Proposed §25.343(f)(3) - Written verification of emergency situ-
ation

EGSI also pointed out that an electric utility can only request a
written statement of the emergency situation from a customer,
and has no authority to require such a statement. Finally, EGSI
stated that 48 hours is not enough time for the utility to obtain the
required statement.

Commission response

The commission agrees with EGSI that it is appropriate to pro-
vide additional time for the utility to obtain the written statement
from a customer. And while the commission stresses the impor-
tance of obtaining the customer’s statement for record-keeping
purposes, the commission recognizes that the utility has no
authority to require such a written statement from the customer.
Therefore, the commission amends §25.343(g)(3)(A) as pro-
posed by EGSI to allow three business days for the utility to
attempt to obtain the statement from the customer.

Proposed §25.343(f)(4) - Charges for a CES in an emergency
situation

TXU/Oncor expressed concern over the portion of the proposed
rule that requires the charges for a competitive energy service
in an emergency situation to be based on a filed and fully un-
bundled, embedded cost-based discretionary tariff. TXU/Oncor
noted that, from its perspective, it already has such a tariff ap-
proved in its unbundling case, and that, as such its existing ap-
proved charges are already based on fully unbundled, embed-
ded costs. TXU/Oncor expressed concern that it would be very
difficult, if not impossible, to create a detailed tariff that includes
specific charges for every potential cost or service that could be
needed in an emergency situation. TXU/Oncor also requested
that proposed subsection (f)(4) be clarified to reflect that the
charge for such discretionary services can be billed directly to
the requesting party.

Commission response

The commission agrees with TXU/Oncor that it is not necessary
to develop a new rate schedule solely for emergency service and
agrees that it would be nearly impossible to identify the specific
charges for every potential cost or service. However, the com-
mission finds that emergency service should be separately iden-
tified in the utility’s discretionary charges rate schedule with a de-
scription of the service, and amends §25.343(g)(4) accordingly.

The commission also agrees with TXU/Oncor that it would be
appropriate for the utility to directly bill the requesting entity for
emergency services provided under §25.343(g), and amends
the rule to make this explicit. Pursuant to the Tariff for Retail De-
livery Service (§25.214 of this title, relating to Terms and Con-
ditions of Retail Delivery Service Provided by Investor Owned
Transmission and Distribution Utilities), TDUs are currently al-
lowed to bill end- use customers for construction-related discre-
tionary services. While the tariff does not currently permit a TDU
to bill an end-use customer for other discretionary services, the
commission finds that it is reasonable to allow such direct billing
for emergency services, especially given that these services will
be provided infrequently and will involve direct interaction be-
tween the TDU and the end-use customer. The commission
notes that it would be necessary in the future to amend §5.8.1
of the Tariff for Retail Delivery Service to clarify that a TDU can
directly bill a customer for this limited purpose; nonetheless, the
commission includes language in §25.343(g) to clarify that direct
customer billing is permitted prior to such tariff changes.

§25.343 - Additional comments

TXU/Oncor proposed a new subsection to §25.343 and lan-
guage to address possible situations in which the protocols,
guides, or rules of an independent organization require a TDU
to take an action that could be perceived as a service for an
end-use customer. TXU/Oncor recommended adding a new
subsection to provide an exception from the CES rules for these
situations.

In reply comments, CSSP strongly disagreed with this proposal
because it believes that this creates a situation in which the TDU
can provide any of the services listed in §25.341(3) as long as
they receive approval at ERCOT. CSSP stated that ERCOT pro-
tocols, etc., should comply with the commission’s rules, not the
other way around, and that the TDUs should review the ERCOT
protocols, etc., and raise any possible conflicts at ERCOT to en-
sure consistency.

Commission response

The commission agrees with CSSP and, therefore, declines to
make the requested change.

All comments, including any not specifically referenced herein,
were fully considered by the commission. In adopting this sec-
tion, the commission makes other minor modifications for the
purpose of clarifying its intent.

These amendments are adopted under the Public Utility Regu-
latory Act, Texas Utilities Code Annotated §§11.002(a), 14.001,
14.002, 38.022, 39.001, 39.051, 39.402 (Vernon 1998, Supple-
ment 2003) (PURA). Section 11.002(a) requires the establish-
ment of a comprehensive and adequate regulatory system by
the commission to ensure just and reasonable rates, operations,
and services. Section 14.001 grants the commission the gen-
eral power to regulate and supervise the business of each utility
within its jurisdiction. Section 14.002 provides the commission
with the authority to make and enforce rules reasonably required
in the exercise of its powers and jurisdiction. Section 39.001
states the legislative policy and purpose for a competitive elec-
tric power industry. Section 39.051 requires that on or before
September 1, 2000, each electric utility separate from its regu-
lated utility activities any customer energy services business ac-
tivities that are already widely available in the competitive mar-
ket. Section 39.402 addresses the regulation of Southwestern
Public Service Company and its transition to competition.

Cross Reference to Statutes: Public Utility Regulatory Act
§§11.002(a), 14.001, 14.002, 38.022, 39.001, 39.051, and
39.402.

§25.341. Definitions.
The following words and terms, when used in Division 1 of this sub-
chapter (relating to Unbundling and Market Power), shall have the fol-
lowing meanings, unless the context clearly indicates otherwise:

(1) Advanced metering--Includes any metering equipment
or services that are not transmission and distribution utility metering
system services as defined in this section.

(2) Additional retail billing services--Retail billing ser-
vices necessary for the provision of services as prescribed under
Public Utility Regulatory Act (PURA) §39.107(e) but not included in
the definition of transmission and distribution utility billing system
services under this section.

(3) Competitive energy services--Customer energy ser-
vices business activities that are capable of being provided on a
competitive basis in the retail market. Examples of competitive

ADOPTED RULES October 3, 2003 28 TexReg 8599



energy services include, but are not limited to the marketing, sale,
design, construction, installation, or retrofit, financing, operation and
maintenance, warranty and repair of, or consulting with respect to:

(A) energy-consuming, customer-premises equipment;

(B) the provision of energy efficiency services, the con-
trol of dispatchable load management services, and other load-manage-
ment services;

(C) the provision of technical assistance relating to any
customer-premises process or device that consumes electricity, includ-
ing energy audits;

(D) customer- or facility-specific energy efficiency, en-
ergy conservation, power quality, and reliability equipment and related
diagnostic services provided, however, that this does not include rea-
sonable diagnostic actions by an electric utility when responding to
service complaints;

(i) reasonable diagnostic actions include actions
necessary to determine if a power quality problem resides with the
customer’s equipment or with the utility’s equipment and to notify the
customer that the problem has been attributed to either the utility’s
equipment or the customer’s equipment;

(ii) reasonable diagnostic actions do not include rec-
ommendations or actions to correct problems related to equipment on
the customer’s side of the delivery point that is owned by the customer
or by a third-party entity that is not an electric utility;

(E) the provision of anything of value other than tariffed
services to trade groups, builders, developers, financial institutions, ar-
chitects and engineers, landlords, and other persons involved in mak-
ing decisions relating to investments in energy-consuming equipment
or buildings on behalf of the ultimate retail electricity customer;

(F) except as provided in §25.343(f) and (g) of this title
(relating to Competitive Energy Services), transformation equipment,
power- generation equipment, protection equipment, or other electric
apparatus and infrastructure located on the customer’s side of the point
of delivery that is owned by the customer or by a third-party entity that
is not an electric utility. For purposes of this subparagraph, point of
delivery means the point at which electric power and energy leave the
utility’s delivery system;

(G) the provision of information relating to customer
usage other than as required for the rendering of a monthly electric bill,
including electrical pulse service, provided however that the provision
of access to pulses from a meter used to measure electric service for
billing in accordance with §25.129 of this title (relating to Pulse Me-
tering), shall not be considered a competitive energy service;

(H) communications services related to any energy ser-
vice not essential for the retail sale of electricity;

(I) home and property security services;

(J) non-roadway, outdoor security lighting; however, an
electric utility may, pursuant to an approved fully unbundled, embed-
ded-cost tariff:

(i) continue to maintain lighting facilities installed
prior to September 1, 2000 and lighting facilities installed as a peti-
tioned service by the utility. Maintenance service includes the installa-
tion of replacement lighting fixtures on such lighting facilities; and

(ii) install and maintain utility-approved lighting
fixtures that are owned by and provided to the utility by a retail
customer or a retail electric provider, provided that the lighting fixtures
are installed on utility- owned poles that are suitable for this purpose;

(K) building or facility design and related engineering
services, including building shell construction, renovation or improve-
ment, or analysis and design of energy-related industrial processes;

(L) hedging and risk management services;

(M) propane and other energy-based services;

(N) retail marketing, selling, demonstration, and mer-
chant activities;

(O) facilities operations and management;

(P) controls and other premises energy management
systems, environmental control systems, and related services;

(Q) customer-premises energy or fuel storage facilities;

(R) performance contracting (commercial, institu-
tional, and industrial);

(S) indoor air quality products (including, but not lim-
ited to air filtration, electronic and electrostatic filters, and humidi-
fiers);

(T) duct sealing and duct cleaning;

(U) air balancing;

(V) customer-premise metering equipment and related
services other than as required for the measurement of electric energy
necessary for the rendering of a monthly electric bill or to comply with
the rules and procedures of an independent organization; and

(W) other activities determined to be a competitive en-
ergy service by the commission by rule or order.

(4) Discretionary service--Service that is related to, but not
essential to, the transmission and distribution of electricity from the
point of interconnection of a generation source or third-party electric
grid facilities, to the point of interconnection with a retail customer
or other third-party facilities. This term also includes emergency ser-
vices provided by an electric utility on customer facilities pursuant to
§25.343(g) of this title.

(5) Distribution--For purposes of §25.344(g)(2)(C) of this
title (relating to Cost Separation Proceedings), distribution relates to
system and discretionary services associated with facilities below 60
kilovolts necessary to transform and move electricity from the point of
interconnection of a generation source or third-party electric grid fa-
cilities, to the point of interconnection with a retail customer or other
third-party facilities, and related processes necessary to perform such
transformation and movement. Distribution does not include activities
related to transmission and distribution utility billing services, addi-
tional billing services, transmission and distribution utility metering
services, and transmission and distribution customer services as de-
fined by this section.

(6) Electrical pulse (or pulse)--The impulses or signals
generated by pulse metering equipment, indicating a finite value, such
as energy, registered at a point of delivery as defined in the Tariff for
Retail Delivery Service.

(7) Electrical pulse service--Use of pulses for any purpose
other than for billing, settlement, and system operations and planning.

(8) Electronic data interchange--The computer-applica-
tion-to-computer-application exchange of business information in a
standard format.

(9) Energy service--As defined in §25.223 of this title (re-
lating to Unbundling of Energy Service).
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(10) Generation--For purpose of §25.344(g)(2)(A) of this
title, generation includes assets, activities, and processes necessary and
related to the production of electricity for sale. Generation begins with
the acquisition of fuels and their conversion to electricity and ends
where the generation company’s facilities tie into the facilities of the
transmission and distribution system.

(11) Pulse metering equipment--Any device, mechanical
or electronic, connected to a meter, used to measure electric service for
billing, which initiates pulses, the number of which are proportional
to the quantity being measured, and which may include external pro-
tection devices. Except as otherwise provided in §25.311 of this ti-
tle (relating to Competitive Metering Services), pulse metering equip-
ment shall be considered advanced metering equipment that shall be
owned, installed, operated, and maintained by a transmission and dis-
tribution utility and such ownership, installation, operation and main-
tenance shall not be a competitive energy service.

(12) Stranded cost charges--Competition transition charges
as defined in §25.5 of this title (relating to Definitions) and transition
charges established pursuant to PURA §39.302(7).

(13) System service--Service that is essential to the trans-
mission and distribution of electricity from the point of interconnection
of a generation source or third-party electric grid facility, to the point
of interconnection with a retail customer or other third-party facility.
System services include, but are not limited to, the following:

(A) the regulation and control of electricity in the trans-
mission and distribution system;

(B) planning, design, construction, operation, mainte-
nance, repair, retirement, or replacement of transmission and distribu-
tion facilities, equipment, and protective devices;

(C) transmission and distribution system voltage and
power continuity;

(D) response to electric delivery problems, including
outages, interruptions, and voltage variations, and restoration of ser-
vice in a timely manner;

(E) commission-approved public education and safety
communication activities specific to transmission and distribution that
do not preferentially benefit an affiliate of a utility;

(F) transmission and distribution utility standard meter-
ing and billing services as defined by this section;

(G) commission-approved administration of energy
savings incentive programs in a market-neutral, nondiscriminatory
manner, through standard offer programs or limited, targeted market
transformation programs; and

(H) line safety, including tree trimming.

(14) Transmission--For purposes of §25.344(g)(2)(B) of
this title, transmission relates to system and discretionary services
associated with facilities at or above 60 kilovolts necessary to
transform and move electricity from the point of interconnection of a
generation source or third-party electric grid facilities, to the point of
interconnection with distribution, retail customer or other third-party
facilities, and related processes necessary to perform such transforma-
tion and movement. Transmission does not include activities related to
transmission and distribution utility billing system services, additional
billing services, transmission and distribution utility metering system
services, and transmission and distribution utility customer services as
defined by this section.

(15) Transmission and distribution utility billing system
services--For purposes of §25.344(g)(2)(E) of this title, transmission

and distribution utility billing system services relate to the production
and remittance of a bill to a retail electric provider for the transmission
and distribution charges applicable to the retail electric provider’s
customers as prescribed by PURA §39.107(d), and billing for whole-
sale transmission service to entities that qualify for such service.
Transmission and distribution utility billing system services may
include, but are not limited to, the following:

(A) generation of billing charges by application of rates
to customer’s meter readings, as applicable;

(B) presentation of charges to retail electric providers
for the actual services provided and the rendering of bills;

(C) extension of credit to and collection of payments
from retail electric providers;

(D) disbursement of funds collected;

(E) customer account data management;

(F) customer care and call center activities related to
billing inquiries from retail electric providers;

(G) administrative activities necessary to maintain re-
tail electric provider billing accounts and records; and

(H) error investigation and resolution.

(16) Transmission and distribution utility customer ser-
vices--For purposes of §25.344(g)(2)(G) of this title, transmission
and distribution customer services relate to system and discretionary
services associated with the utility’s energy efficiency programs,
demand-side management programs, public safety advertising, tariff
administration, economic development programs, community support,
advertising, customer education activities, and any other customer
services.

(17) Transmission and distribution utility metering system
services--For purposes of §25.344 of this title, services that relate to the
installation, maintenance, and polling of an end-use customer’s stan-
dard meter. Transmission and distribution utility metering system ser-
vices may include, but are not limited to, the following:

(A) ownership of standard meter equipment and meter
parts;

(B) storage of standard meters and meter parts not in
service;

(C) measurement or estimation of the electricity con-
sumed or demanded by a retail electric consumer during a specified
period limited to the customer usage necessary for the rendering of a
monthly electric bill;

(D) meter calibration and testing;

(E) meter reading, including non-interval, interval, and
remote meter reading;

(F) individual customer outage detection and usage
monitoring;

(G) theft detection and prevention;

(H) installation or removal of metering equipment;

(I) the operation of meters and provision of information
to an independent organization, as required by its rules and protocols;
and

(J) error investigation and re-reads.

§25.342. Electric Business Separation.
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(a) Purpose. The purpose of this section is to identify the com-
petitive electric industry business activities that must be separated from
the regulated transmission and distribution utility and performed by a
power generation company (PGC), a retail electric provider (REP), or
some other business unit pursuant to the Public Utility Regulatory Act
(PURA) 39.051. This section establishes procedures for the separation
of such business activities.

(b) Application. This section shall apply to electric utilities,
as defined in §25.5 of this title (relating to Definitions).

(c) Compliance and timing.

(1) The commission shall prescribe a schedule for the fil-
ing of a business separation plan prior to the introduction of customer
choice for an electric utility that is subject to PURA §39.102(c) or
§39.402. Pursuant to such schedule, an affected electric utility shall
separate from its regulated utility activities its customer energy ser-
vices business activities and shall separate its business activities in ac-
cordance with subsection (d) of this section.

(2) Upon review of the filing, the commission shall adopt
the electric utility’s plan for business separation, adopt the plan with
changes, or reject the plan and require the electric utility to file a new
plan.

(d) Business separation.

(1) An electric utility may not offer competitive energy ser-
vices; however, an electric utility may petition the commission pursuant
to §25.343(d) of this title (relating to Competitive Energy Services) for
authority to provide to its Texas customers or some subset of its cus-
tomers any service otherwise identified as a competitive energy service.

(2) Each electric utility shall separate its business activities
and related costs into the following units: power generation company;
retail electric provider; and transmission and distribution utility com-
pany. An electric utility may accomplish this separation either through
the creation of separate nonaffiliated companies or separate affiliated
companies owned by a common holding company or through the sale
of assets to a third party. An electric utility may create separate trans-
mission utility and distribution utility companies.

(3) Each electric utility, subject to PURA §39.157(d), shall
comply with this section in a manner that provides for a separation of
personnel, information flow, functions, and operations, consistent with
PURA §39.157(d) and §25.272 of this title (relating to Code of Conduct
for Electric Utilities and Their Affiliates).

(4) All transfers of assets and liabilities to separate affil-
iated or nonaffiliated companies, a power generation company, retail
electric provider, or a transmission and distribution utility company
during the initial business separation process shall be recorded at book
value.

(5) The commission, in approving a plan under subsection
(c) of this section, may prescribe dates for the discontinuation of com-
petitive energy services and the separation of business activities.

(e) Business separation plans. Each electric utility subject to
PURA §39.051(e) that has not separated its business functions shall file
a business separation plan with the commission according to a commis-
sion-approved Business Separation Plan Filing Package (BSP-FP) on
a date prescribed by the commission. An electric utility for which the
commission has previously approved a business separation plan is not
required to file an additional plan under this section. If necessary, how-
ever, the commission may require such electric utility to file updated
information or modifications to its existing business separation plan.

(1) The business separation plan shall include, but shall not
be limited to, the following:

(A) A description of the financial and legal aspects of
the business separation, the functional and operational separations,
physical separation, information systems separation, asset transfers
during the initial unbundling, separation of books and records, and
compliance with §25.272 of this title both during and after the
transition period.

(B) A description of all services provided by the corpo-
rate support services company, as well as any corporate support ser-
vices provided by another separate affiliate including pricing method-
ologies.

(C) A proposed internal code of conduct that addresses
the requirements in §25.272 of this title and the spirit and intent of
PURA §39.157. The internal code of conduct shall address each pro-
vision of §25.272 of this title, and shall provide detailed rules and pro-
cedures, including employee training, enforcement, and provisions for
penalties for violations of the internal code of conduct.

(D) A description of each competitive energy service
provided within Texas by the electric utility, including a detailed plan
for completely and fully separating these competitive energy services,
as set forth in §25.343 of this title.

(E) Descriptions of all system services, discretionary
services, and other services pursuant to subsection (f) of this section
to be provided within Texas by the transmission and distribution util-
ity.

(2) To the extent that not all of the detailed information re-
quired to be filed on the date prescribed by the commission is avail-
able, the electric utility shall provide a firm schedule for supplemental
filings. The commission shall approve only portions of the business
separation plan for which complete information is provided.

(f) Separation of transmission and distribution utility services.

(1) Classification of services. Each service offered, or po-
tentially offered, by a transmission and distribution utility shall be clas-
sified as one of the following:

(A) System service. The costs associated with provid-
ing system service are system-wide costs that are borne by the retail
electric provider serving all transmission and distribution customers.

(B) Discretionary service.

(i) The cost associated with each discretionary ser-
vice is customer-specific and should be borne only by the retail electric
provider serving the transmission and distribution customer who pur-
chases the discretionary service.

(ii) Each discretionary service shall be provided by
the transmission and distribution utility on a nondiscriminatory basis
pursuant to a commission-approved embedded cost-based tariff.

(iii) The costs associated with providing discre-
tionary services are tracked separately from costs associated with
providing system services.

(iv) A discretionary service is not a competitive en-
ergy service as defined by §25.341 of this title (relating to Definitions).

(C) Petitioned service. Service in which a petition to
provide a specific competitive energy service has been granted by the
commission pursuant to §25.343(d)(1) of this title.

(D) Other service.
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(i) The offering of any other services shall be limited
to those services which:

(I) maximize the value of transmission and dis-
tribution system service facilities; and

(II) are provided without additional personnel
and facilities other than those essential to the provision of transmission
and distribution system services.

(ii) If the transmission and distribution utility offers
a service under clause (i) of this subparagraph, the transmission and
distribution utility shall:

(I) track revenues and to the extent possible the
costs for each service separately;

(II) offer the service on a non-discriminatory-ba-
sis, and if the commission determines that it is appropriate, pursuant to
a commission-approved tariff, and;

(III) credit all revenues received from the offer-
ing of this service during the test year after known and measurable ad-
justments are made to lower the revenue requirement of the transmis-
sion and distribution utility on which the rates are based.

(2) Competitive energy services. A transmission and dis-
tribution utility shall not provide competitive energy services as defined
by §25.341 of this title except as permitted pursuant to §25.343 of this
title.

§25.343. Competitive Energy Services.

(a) Purpose. The purpose of this section is to identify com-
petitive energy services, as defined in §25.341 of this title (relating to
Definitions), that shall not be provided by affected electric utilities.

(b) Application. This section applies to electric utilities, as
defined by the Public Utility Regulatory Act (PURA) §31.002(6),
which include transmission and distribution utilities as defined by
PURA §31.002(19). This section shall not apply to an electric utility
under PURA §39.102(c) until the termination of its rate freeze period.
This section shall not apply to an electric utility subject to PURA
§39.402 until customer choice begins in the utility’s service area.

(c) Competitive energy service separation. An electric utility
shall not provide competitive energy services, except for the admin-
istration of energy efficiency programs as specifically provided else-
where in this chapter, and except as provided in subsections (f) and (g)
of this section.

(d) Petitions relating to the provision of competitive energy
services.

(1) Petition by an electric utility to provide a competitive
energy service. A utility may petition the commission to provide on an
unbundled-tariffed basis a competitive energy service that is not widely
available to customers in an area. The utility has the burden to prove to
the commission that the service is not widely available in an area. The
utility’s petition may be filed jointly with an affected person or with
commission staff.

(A) Review of petition. In reviewing an electric utility’s
petition to provide a competitive energy service, the commission may
consider, but is not limited to, the following:

(i) geographic and demographic factors;

(ii) number of vendors providing a similar or closely
related competitive energy service in the area;

(iii) whether an affiliate of the electric utility offers
a similar or closely- related competitive energy service in the area;

(iv) whether the approval of the petition would cre-
ate or perpetuate a market barrier to entry for new providers of the com-
petitive energy service.

(B) Petition deemed approved. A petition shall be
deemed approved without further commission action on the effective
date specified in the petition if no objection to the petition is filed with
the commission and adequate notice has been completed at least 30
days prior to the effective date. The specified effective date must be at
least 60 days after the date the petition is filed with the commission.
Notice shall be provided to all entities that have requested notice of
petitions by filing such request in a project to be established by the
commission, to all retail electric providers in Texas that are certified
at the time of the petition, and through a newspaper publication once a
week for two consecutive weeks in a newspaper in general circulation
throughout the service area for which the petition is requested. Such
notice shall state in plain language:

(i) the purpose of the petition;

(ii) the competitive energy service that is the subject
of the petition; and

(iii) the date on which the petition will be deemed
approved if no objection is filed with the commission.

(C) Approval of petition.

(i) If a petition under this paragraph is granted, the
utility shall provide the petitioned service pursuant to a fully unbun-
dled, embedded cost- based tariff.

(ii) The utility’s petition to offer the competitive en-
ergy service terminates three years from the date the petition is granted
by the commission, unless the commission approves a new petition
from the utility to continue providing the competitive energy service.

(iii) The costs associated with providing this service
shall be tracked separately from other transmission and distribution
utility costs.

(2) Petition to classify a service as a competitive energy
service or to end the designation of a competitive energy service as a
petitioned service. An affected person or the commission staff may
petition the commission to classify a service as a competitive energy
service or to end the designation of a competitive energy service as
a petitioned service. The commission may consider factors including,
but not limited to, the factors in paragraph (1) of this subsection (where
applicable) when reviewing a petition under this paragraph.

(e) Filing requirements.

(1) An electric utility shall file the following as part of its
business separation plan pursuant to §25.342 of this title (relating to
Electric Business Separation):

(A) descriptions of each competitive energy service
provided by the utility;

(B) detailed plans for completely and fully separating
competitive energy services; and

(C) petitions, if any, with associated unbundled tariffs to
provide a competitive energy service(s) pursuant to subsection (d)(1)
of this section. As part of this filing, affected utilities shall provide all
supporting workpapers and documents used in the calculation of the
charges for the petitioned services.

(2) An electric utility shall file complete cost information
related to paragraph (1) of this subsection pursuant to §25.344 of this
title (relating to Cost Separation Proceedings) and the Unbundled Cost
of Service Rate Filing Package (UCOS- RFP).
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(f) Exceptions related to certain competitive energy services.
An electric utility may not own, operate, maintain or provide other ser-
vices related to equipment of the type described in §25.341(3)(F) of
this title, except in any of the following instances or as otherwise pro-
vided in this subchapter or by commission order.

(1) An electric utility may provide equipment, mainte-
nance, and repair services in an emergency situation as set forth in
subsection (g) of this section.

(2) An electric utility may provide maintenance service to
high-voltage protection equipment and other equipment located on the
customer’s side of delivery point that is an integral part of the utility’s
delivery system. For purposes of this subsection, the point of delivery
means the point at which electric power and energy leave a utility’s
delivery system.

(3) An electric utility may own equipment located on the
customer’s side of the point of delivery that is necessary to support
the operation of electric-utility-owned facilities, including, but not lim-
ited to, billing metering equipment, batteries and chargers, system pro-
tection apparatus and relays, and system control and data acquisition
equipment.

(4) Until the earlier of January 1, 2008, or the date the com-
mission grants a petition by an affected person to discontinue facili-
ties-rental service provided by an electric utility under this subsection,
an electric utility may, pursuant to a commission- approved tariff, con-
tinue to own and lease to a customer distribution-voltage facilities on
the customer’s side of the point of delivery, if the customer was receiv-
ing facilities-rental service under a commission-approved tariff prior
to September 1, 2000, and the customer elects to continue to lease the
facilities. Facilities-rental service shall be provided in accordance with
the following requirements.

(A) If the customer elects to continue to lease the fa-
cilities from the electric utility, the customer will retain the options of
purchasing the rented facilities, renting additional facilities at that same
point of delivery, or terminating the facilities-rental arrangement.

(B) Once all of the facilities formerly leased by the elec-
tric utility to the customer have been removed from the customer’s side
of the point of delivery or have been acquired by the customer, the elec-
tric utility may no longer offer facilities-rental service at that point of
delivery.

(C) The electric utility may continue to operate and
maintain the leased facilities pursuant to a commission-approved tariff.

(D) No later than March 1, 2007, an electric utility that
provides facilities-rental service shall file with the commission a report
on the status of affected facilities and market conditions for this service.
At that time, the electric utility shall also file either a plan to discontinue
providing facilities-rental service or a petition pursuant to subsection
(d)(1) of this section to continue such service.

(E) An affected person or the commission staff may file
a petition under subsection (d)(2) of this section to have facilities-rental
service classified as a competitive energy service. If the commission
grants such a petition, the affected electric utility shall discontinue fa-
cilities-rental service pursuant to a schedule determined by the com-
mission.

(g) Emergency provision of certain competitive energy ser-
vices.

(1) Emergency situation. Notwithstanding subsection (c)
of this section, in an emergency situation, an electric utility may pro-
vide transformation and protection equipment and transmission and
substation repair services on customer facilities. For purposes of this

subsection, an "emergency situation" means a situation in which there
is a significant risk of harm to the health or safety of a person or damage
to the environment. In determining whether to provide the competitive
energy service in an emergency situation, the utility shall consider the
following criteria:

(A) whether the customer’s facilities are impaired or are
in jeopardy of failing, and the nature of the health, safety, or environ-
mental hazard that might result from the impairment or failure of the
facilities; and

(B) whether the customer has been unable to procure,
or is unable to procure within a reasonable time, the necessary trans-
formation and protection equipment or the necessary transmission or
substation repair services from a source other than the electric utility.

(C) whether provision of the emergency service to the
customer would interfere with the electric utility’s ability to meet its
system needs.

(2) Notification and due diligence. Prior to providing an
emergency service as set forth in paragraph (1) of this subsection, the
electric utility shall inform the customer that the requested service is a
competitive energy service and that the utility is not permitted to pro-
vide the service unless it is an emergency situation. The utility must de-
termine, based on information provided from the customer or by other
methods, whether the situation is an emergency situation, as defined in
paragraph (1) of this section.

(3) Record keeping and reporting.

(A) Not later than three business days after the deter-
mination of an emergency situation, the electric utility shall attempt to
obtain from the customer a written statement explaining the emergency
situation and indicating that the customer is aware that the service pro-
vided by the utility is a competitive energy service.

(B) The electric utility shall maintain for a period of
three years a record of correspondence between the customer and the
utility pertaining to the emergency provision of a competitive energy
service in accordance with this subsection, including the statement re-
quired by subparagraph (A) of this paragraph.

(C) The electric utility shall include in a clearly identi-
fied manner the following information for the prior calendar year (Jan-
uary 1 through December 31) in its service quality report filed under
§25.81 of this title (relating to Service Quality Reports):

(i) the number of instances in which the utility pro-
vided a competitive energy service pursuant to this subsection in the
prior calendar year; and

(ii) a brief description of each event, excluding any
customer-specific information, and the utility’s action to respond to the
emergency situation.

(4) Discretionary service charge for provision of competi-
tive energy services in emergency situation. The charge for providing
service pursuant to this subsection shall be based on a fully unbundled,
embedded cost-based discretionary service tariff. An electric utility
that seeks to provide emergency service under this subsection shall file
with the commission an updated discretionary service rate schedule to
implement this subsection. Notwithstanding other provisions in this
chapter, an electric utility may directly bill the requesting entity for
emergency service provided under this subsection.

(5) Commission review. Upon request, an electric utility
shall make available to the commission all required records regarding
the provision of competitive energy services pursuant to this subsec-
tion.
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(h) Evaluation of competitive energy services. Every two
years beginning in October 2005 or as otherwise determined by the
commission, the commission shall evaluate the degree of competition
for the competitive energy services described in §25.341 of this title to
determine if they are widely available in areas throughout Texas.

(i) Sale of non-roadway security lighting assets. Prior to the
execution of a sale of an electric utility’s non-roadway security lighting
assets described in §25.341(3)(J)(i) and (ii) of this title, the electric
utility shall provide the commission reasonable notice of the proposed
transaction.

§25.346. Separation of Electric Utility Metering and Billing Service
Costs and Activities.

(a) Purpose. The purpose of this section is to identify and sep-
arate electric utility metering and billing service activities and costs for
the purposes of unbundling.

(b) Application. This section shall apply to electric utilities as
defined in Public Utility Regulatory Act (PURA) §31.002. This section
shall not apply to an electric utility under PURA §39.102(c) until the
termination of its rate freeze period. This section shall not apply to an
electric utility subject to PURA §39.402 until customer choice begins
in the utility’s service area.

(c) Separation of transmission and distribution utility billing
system service costs.

(1) Transmission and distribution utility billing system ser-
vices shall include costs related to the billing services described in
§25.341(15) of this title (relating to Definitions).

(2) Charges for transmission and distribution utility billing
system services shall not include any additional capital costs, opera-
tion and maintenance expenses, and any other expenses associated with
billing services as prescribed by PURA §39.107(e).

(d) Separation of transmission and distribution utility billing
system service activities.

(1) Transmission and distribution utility billing system ser-
vices as defined in §25.341 of this title shall be provided by the trans-
mission and distribution utility.

(2) The transmission and distribution utility may provide
additional retail billing services pursuant to PURA §39.107(e).

(3) Additional retail billing services pursuant to PURA
§39.107(e) shall be provided on an unbundled discretionary basis
pursuant to a commission-approved embedded cost-based tariff.

(4) The transmission and distribution utility may not di-
rectly bill an end-use retail customer for services that the transmis-
sion and distribution utility provides except when the billing is inciden-
tal to providing retail billing services at the request of a retail electric
provider pursuant to PURA §39.107(e).

(e) Uncollectibles and customer deposits.

(1) The retail electric provider is responsible for collection
of its charges from retail customers and measures to secure payment.

(2) For the purposes of functional cost separation in
§25.344 of this title (relating to Cost Separation Proceedings),
retail customer uncollectibles and deposits shall be assigned to the
unregulated function, as prescribed by §25.344(g)(2)(I) of this title.

(f) Separation of transmission and distribution utility metering
system service costs. Transmission and distribution utility metering
system services shall include costs related to the transmission and dis-
tribution utility metering system services as defined in §25.341 of this
title.

(g) Separation of transmission and distribution utility metering
system service activities.

(1) Metering services before the introduction of customer
choice.

(A) An electric utility shall continue to provide meter-
ing services pursuant to commission rules and regulations, but shall
not engage in the provision of competitive energy services as defined
by §25.341 of this title and prescribed by §25.343 of this title (relating
to Competitive Energy Services).

(B) An electric utility may continue to use metering
equipment installed, operated, and maintained by the utility prior to
the introduction of customer choice, but may not use the information
gained from its provision of the meter or metering services as defined
in §25.341(3)(G) of this title except as permitted in §25.341(7) of this
title.

(C) When requested by the end-use customer, an elec-
tric utility shall charge the end-use customer the incremental cost for
the replacement of an end-use customer’s meter with an advanced me-
ter owned, operated, and maintained by the electric utility.

(2) Metering services on and after the introduction of cus-
tomer choice until metering services become competitive. On the in-
troduction of customer choice in a service area, metering services as
described by §25.341(17) of this title for the area shall continue to be
provided by the transmission and distribution utility affiliate (or suc-
cessor in interest) of the electric utility that was serving the area before
the introduction of customer choice, but the transmission and distri-
bution utility shall not engage in the provision of competitive energy
services as defined by §25.341 of this title and prescribed by §25.343
of this title.

(A) Standard meter.

(i) The standard meter shall be owned, installed, and
maintained by the transmission and distribution utility except as pre-
scribed by §25.311 of this title (relating to Competitive Metering Ser-
vices).

(ii) The transmission and distribution utility shall
bill a retail electric provider for non-bypassable charges based upon
the measurements obtained from each end-use customer’s standard
meter.

(iii) If the retail electric provider requests the
replacement of the standard meter with an advanced meter, the
transmission and distribution utility shall charge the retail electric
provider the incremental cost for the replacement of the standard
meter with an advanced meter owned, operated, and maintained by the
transmission and distribution utility.

(iv) Without authorization from the retail electric
provider, the transmission and distribution utility’s use of advanced
meter data shall be limited to that energy usage information necessary
for the calculation of transmission and distribution charges in accor-
dance with that end-use customer’s transmission and distribution rate
schedule.

(B) Meter reading. Nothing in this section precludes the
retail electric provider from accessing the transmission and distribution
utility’s standard meter for the purposes of determining an end-use cus-
tomer’s energy usage.

(C) End-use customer meters. Nothing in this section
precludes the end-use customer or the retail electric provider from own-
ing, installing, and maintaining metering equipment on the customer-
premise side of the standard meter.
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(D) Advanced metering services.

(i) The transmission and distribution utility shall not
provide any advanced metering equipment or service that is deemed a
competitive energy service under §25.343 of this title.

(ii) A transmission and distribution utility may con-
tinue to use metering equipment installed, operated, and maintained
by the transmission and distribution utility consistent with the effective
date established under paragraph (1)(B) of this subsection, but may not
use the data obtained from its provision of the meter or metering ser-
vices, except as permitted in subchapter O of this chapter (relating to
Unbundling and Market Power).

(iii) The installation of advanced metering equip-
ment on the transmission and distribution utility’s standard meter must
be performed by transmission and distribution utility personnel or by
contractors under the supervision of the utility.

(iv) For services relating to clause (iii) of this sub-
paragraph, the transmission and distribution utility’s charges to the re-
tail electric provider for the installation and removal of any advanced
metering equipment shall be reasonable and non-discriminatory and
made pursuant to a commission-approved embedded cost based tariff.
Except as otherwise provided in this section or by a commission order,
the advanced metering equipment shall not be provided by the trans-
mission and distribution utility.

(v) Advanced metering equipment provided to the
transmission and distribution utility for installation onto the standard
meter shall meet all current industry safety standards and performance
codes consistent with §25.121 of this title (relating to Meter Require-
ments).

(vi) All advanced metering services and related costs
shall be borne by the retail electric provider, except for charges for pulse
metering equipment, installation and removal, which shall be borne by
the entity executing the pulse metering equipment installation agree-
ment.

(h) Competitive energy services.

(1) Nothing in this section is intended to affect the provi-
sion of competitive energy services, including those that require access
to the customer’s meter.

(2) An electric utility shall not provide any service that is
deemed a competitive energy service under §25.341 of this title except
as provided under §25.343 of this title.

(i) Electronic data interchange.

(1) Standards. All transmission and distribution utili-
ties, retail electric providers, power generation companies, power
marketers, and electric utilities shall transmit data in accordance
with standards and procedures adopted by the commission or the
independent organization.

(2) Settlement. All transmission and distribution utilities,
retail electric providers, power generation companies, power mar-
keters, and electric utilities shall abide by the settlement procedures
adopted by the commission or the independent organization.

(3) Costs. Transmission and distribution utilities shall be
allowed to recover such costs as prudently incurred in abiding by this
subsection, to the extent not collected elsewhere, such as through the
Electric Reliability Council of Texas administrative fee.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 19,

2003.

TRD-200306127
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: October 9, 2003
Proposal publication date: May 30, 2003
For further information, please call: (512) 936-7308

♦ ♦ ♦
TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 101. ASSESSMENT
SUBCHAPTER B. DEVELOPMENT AND
ADMINISTRATION OF TESTS
19 TAC §101.23

The State Board of Education (SBOE) adopts an amendment
to §101.23, concerning student assessment, with changes to
the proposed text as published in the August 1, 2003, issue
of the Texas Register (28 TexReg 5974). Section 101.23 es-
tablishes that the SBOE determines the level of performance
considered to be satisfactory on assessment instruments. The
adopted amendment incorporates into rule the Texas Assess-
ment of Knowledge and Skills (TAKS) performance standards
established by the SBOE.

The adopted amendment to 19 TAC §101.23 revises subsec-
tion (a) adding Figure 19 TAC §101.23(a) to incorporate into rule
a table depicting the performance standards established by the
board for every grade and subject area. The performance stan-
dards are adopted as a rule in order to provide greater public ac-
cessibility. Language is also adopted in subsection (a) to incor-
porate the action adopted in November 2002 to maintain equiv-
alent test forms in the future.

Subsequent to the July 2003 SBOE meeting, agency staff and
legal counsel reviewed the proposed amendment to 19 TAC
§101.23(a) and recommended that language be added to the
rule text to clarify that the exit-level standard in place when a
student enters Grade 10 is the standard that will be maintained
throughout the student’s high school career. This provision had
been included in a footnote in the "Phase-In Proposal" reviewed
by the board at their November 15, 2002, meeting and was part
of the transition plan approved by the board in November for
implementation of the TAKS standards. The SBOE approved
the recommendation to include this additional language in
subsection (a). No other changes were made to the rule text or
figure since approval for first reading in July 2003.

The SBOE approved this rule action at second reading and fi-
nal adoption with a vote of less than two- thirds of its members;
therefore, in accordance with TEC, §7.102(f), the amendment is
adopted to be effective September 1, 2004.

No comments were received regarding adoption of the amend-
ment.
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The amendment is adopted under Texas Education Code, Chap-
ter 39, Subchapter B, which authorizes the State Board of Ed-
ucation to adopt rules to create and implement a statewide as-
sessment program.

The amendment implements the TEC, Chapter 39, Subchapter
B.

§101.23. Performance Standards.

(a) Except as otherwise provided by the Texas Education
Code (TEC), Chapter 39, Subchapter B, the State Board of Education
(SBOE) shall determine the level of performance considered to
be satisfactory on the assessment instruments. The table in this
subsection identifies the performance standards established by the
SBOE for the Texas Assessment of Knowledge and Skills (TAKS).
The "commended" and "met" standards are based on spring 2003
operational test forms. Future forms will be equated by the Texas
Education Agency to the 2003 assessments in order to ensure that
equivalent standards are maintained. The exit-level standard in place
when a student enters Grade 10 is the standard that will be maintained
throughout the student’s high school career. For example, a student
in Grade 12 during the 2004-2005 school year will be allowed to
graduate under the TAKS exit-level standard that was in place at the
time the student entered Grade 10 in the 2002-2003 school year.
Figure: 19 TAC §101.23(a)

(b) The alternative assessment of academic skills will measure
annual growth based on appropriate expectations for each student re-
ceiving special education services, as determined by the student’s ad-
mission, review, and dismissal (ARD) committee in accordance with
criteria established by the commissioner of education as required by
the TEC, §39.024(a).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306150
Cristina De La Fuente-Valadez
Manager, Policy Planning
Texas Education Agency
Effective date: September 1, 2004
Proposal publication date: August 1, 2003
For further information, please call: (512) 463-9701

♦ ♦ ♦
19 TAC §101.33

The State Board of Education (SBOE) adopts an amendment to
§101.33, concerning student assessment, with changes to the
proposed text as published in the August 1, 2003, issue of the
Texas Register (28 TexReg 5974). Section 101.33 addresses
the release of tests. The adopted amendment reduces the fre-
quency of release of tests to the public.

The adopted amendment to §101.33 revises language to
reflect the statutory change to Texas Education Code (TEC),
§39.023(e), passed by the 78th Texas Legislature, 2003,
requiring a reduction in the frequency of releasing assessments
to the public to only every other year.

The proposed text as approved by the SBOE in July 2003 spec-
ified that all tests items and answer keys for the Texas Assess-
ment of Knowledge and Skills (TAKS) would be released every

other year after the 2004 administration. In response to com-
ments, substitute language was adopted for this section since
published as proposed. The text as adopted specifies that in
2004 and subsequent even-numbered years, the Texas Educa-
tion Agency (TEA) shall release test items and answer keys for
TAKS tests at Grades 3, 5, 7, 9, and 11 as well as all tests for
the State-Developed Alternative Assessment (SDAA). In 2005
and subsequent odd-numbered years, the TEA shall release all
test items and answer keys for TAKS tests at Grades 4, 6, 8, and
10 as well as all tests for the Reading Proficiency Tests in Eng-
lish (RPTE). The adopted rule also requires the release of each
test item that has been field-tested but not used on a test after a
period of five years.

In accordance with TEC, §7.102(f), the SBOE approved this rule
action at second reading and final adoption by a vote of two-
thirds of its members to specify an effective date earlier than
September 1, 2004, in order to implement the release policy dur-
ing the current school year. The amendment is adopted to be ef-
fective October 12, 2003, which is 20 days after filing as adopted
with the Texas Register.

The following comments were received regarding adoption of the
amendment.

Comment. An individual stated that "the results of testing should
be available and released to the public every year, not every two
years as proposed."

Agency response. The agency agrees. The proposed amend-
ment to 19 TAC §101.33 does not affect the frequency of report-
ing of student performance results. It only reduces the frequency
of releasing tests to the public to every other year to reflect the
statutory change to TEC, §39.023(e), passed by the 78th Texas
Legislature, 2003.

Comment. Several individuals commented that without the re-
lease of tests in 2004, it would be difficult to assist students
needing additional help in order to pass the Grade 11 exit-level
assessment.

Agency response. The agency agrees. 19 TAC §101.33 has
been modified to release test items and answer keys for the
TAKS test at Grade 11 (as well as Grades 3, 5, 7, 9, and the
SDAA) beginning in the 2003-2004 school year. This will allow
additional access to released tests for the first graduating class
required to pass this new assessment.

Comment. An individual testifying in the capacity of president
of the Texas State Network of Assessment Professionals and
director of testing and evaluation at the Northside Independent
School District commented on the importance of releasing addi-
tional grades of the TAKS in 2004. She discussed how the re-
leased tests are used by schools and recommended the release
of TAKS tests for Grades 3, 5, 7, 9, and 11 in 2004 and then
follow with the release of several, but not all, grade-level TAKS
tests in 2005.

Agency response. The agency agrees in part and disagrees in
part. Legislation limits the release of all statewide-administered
tests to every other year; therefore, the agency would be pro-
hibited from releasing TAKS tests for any grade for consecutive
years. However, the agency agrees with concerns expressed
about the availability of tests to assist students with prepara-
tion for student success initiative assessments. 19 TAC §101.33
has been modified to release test items and answer keys for the
TAKS tests at Grades 3, 5, 7, 9, 11 and the SDAA beginning
in 2004 and subsequent even-numbered years. In addition, test
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items and answer keys for TAKS tests at Grades 4, 6, 8, and 10
as well as all tests for the RPTE will be released beginning in
2005 and subsequent odd-numbered years.

The amendment is adopted under Texas Education Code, Chap-
ter 39, Subchapter B, which authorizes the State Board of Ed-
ucation to adopt rules to create and implement a statewide as-
sessment program.

The amendment implements the TEC, §39.023(e).

§101.33. Release of Tests.

Beginning in the 2003-2004 school year, the Texas Education Agency
(TEA) shall release all test items and answer keys every other year, as
required under the Texas Education Code (TEC), Chapter 39, Subchap-
ter B. In 2004 and subsequent even-numbered years, the TEA shall re-
lease all test items and answer keys for the Texas Assessment of Knowl-
edge and Skills (TAKS) tests at Grades 3, 5, 7, 9, and 11 as well as
all tests for the State-Developed Alternative Assessment (SDAA). In
2005 and subsequent odd-numbered years, the TEA shall release all
test items and answer keys for TAKS tests at Grades 4, 6, 8, and 10 as
well as all tests for the Reading Proficiency Tests in English (RPTE).
After a period of five years, each test item that has been field-tested but
not used on a test will be released.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306151
Cristina De La Fuente-Valadez
Manager, Policy Planning
Texas Education Agency
Effective date: October 12, 2003
Proposal publication date: August 1, 2003
For further information, please call: (512) 463-9701

♦ ♦ ♦
PART 7. STATE BOARD FOR
EDUCATOR CERTIFICATION

CHAPTER 228. REQUIREMENTS FOR
EDUCATOR PREPARATION PROGRAMS
19 TAC §§228.2, 228.10, 228.30

The State Board for Educator Certification (SBEC) adopts
amendments to 19 TAC Chapter 228, Requirements for Ed-
ucator Preparation Programs: §§228.2, Definitions; 228.10,
Approval Process; and 228.30, Educator Preparation Curricu-
lum without change. The proposed amendments were published
in the June 27, 2003 issue of the Texas Register (28 TexReg
4809). The adopted amendments will align SBEC’s regulation
of alternative certification programs and the beginning teachers
participating in them with the requirements of the Elementary
and Secondary Education Act, Title I, as reauthorized and
amended by the No Child Left Behind Act of 2001 (NCLB Act)
(Public Law 107-110). The amendments to chapter 228 are
adopted in conjunction with amendments to 19 TAC chapter 232,
relating to types and classes of certificates, proposed elsewhere
in this issue. The amendments to both chapters are based

on recommendations made by representatives of alternative
and traditional university-based certification programs as well
as a teacher’s professional organization. SBEC received no
comments regarding the proposed amendments to chapter 228.

To implement the NCLB Act, the United States Department
of Education (USDE) has issued new regulations at 34 C.F.R.
§200.56 setting standards for alternative route to certification
programs that provide beginning teachers to public school
programs supported with federal education funds intended to
improve academic achievement of the disadvantaged under
Title I of the Elementary and Secondary Education Act of 1965.
The adopted rules will conform SBEC’s regulation of alternative
certification programs (ACPs) to federal standards for alternative
route to certification programs.

Title I provides the state and districts funds to improve the aca-
demic achievement of the disadvantaged. Under NCLB, public
schools, including charter schools, must ensure that any teacher
hired after the first day of the 2002-2003 school year and who
teaches a core academic subject in Title I-supported programs
is "highly qualified." By the end of the 2005-2006 school year,
all teachers of core academic subjects must be "highly quali-
fied," regardless of whether they are teaching in a program sup-
ported with Title I funds or not. USDE Rule specifies the core
academic subjects as English, reading or language arts, mathe-
matics, science, foreign languages, civics and government, eco-
nomics, arts (fine arts), history, and geography.

The new federal regulations define a "highly qualified" teacher
to include those participating in alternative route to certification
programs that meet certain standards. The adopted rules
will conform SBEC’s regulation of alternative certification pro-
grams (ACPs) to federal standards and would enable holders
of SBEC’s probationary certificate, which is issued to ACP
participants serving as the teacher of record, to be considered
"highly qualified" under the NCLB Act and USDE’s implementing
regulations.

The rules are adopted under the statutory authority of the fol-
lowing sections of the Education Code: §21.031(a), which vests
SBEC with the authority to regulate and oversee all aspects of
the certification, continuing education, and standards of con-
duct of public school educators; §21.041(b)(1), Education Code,
which requires SBEC to adopt rules that provide for the regu-
lation of educators and the general administration of Chapter
21, Subchapter B, in a manner consistent with that subchapter;
§21.041(b)(2), which requires SBEC to specify the classes of
certificates to be issued; §21.041(b)(3), which requires SBEC to
specify the period for which each class of educator certificate is
valid; §21.041(b)(4), which requires SBEC to specify the require-
ments for the issuance and renewal of an educator certificate;
§21.042, which requires SBEC to submit proposed rules to the
State Board of Education for review prior to adoption; §21.044,
which requires SBEC to propose rules establishing the train-
ing requirements a person must accomplish to obtain a certifi-
cate, enter an internship, or enter an induction-year program;
§21.045(a), which requires SBEC to propose rules establish-
ing standards to govern the approval and continuing account-
ability of all educator preparation programs; §21.049, which re-
quires SBEC to propose rules providing for educator certifica-
tion programs as an alternative to traditional educator prepara-
tion programs; §21.050, which requires SBEC to provide for a
minimum number of semester credit hours of internship to be in-
cluded in the hours needed for certification; and §21.051, which
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requires SBEC to propose rules providing flexible options for per-
sons for any field experience or internship required for certifica-
tion. The rules are also adopted under the authority of 20 U.S.C.
§7801(23), relating to the definition of "highly qualified teacher,"
and 34 C.F.R. §200.56, adopted under the authority of §7801(23)
and which requires the State to ensure federal standards for al-
ternative routes to certification programs and their participants
are met through its certification process.

No other statutes, articles, or codes are affected by the adopted
amendments.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306142
Ron Kettler, Ph.D.
Interim Executive Director
State Board for Educator Certification
Effective date: October 12, 2003
Proposal publication date: June 27, 2003
For further information, please call: (512) 238-3280

♦ ♦ ♦
CHAPTER 232. GENERAL REQUIREMENTS
APPLICABLE TO ALL CERTIFICATES ISSUED
The State Board for Educator Certification (SBEC) adopts 19
TAC chapter 232, General Requirements Applicable to All Certifi-
cates Issued: the repeal of subchapter M, Types and Classes of
Certificates Issued, including §§232.500, Types of Certificates;
232.510, Classes of Certificates; and 232.515, Development,
Approval, Implementation, and Evaluation of Teacher Certifica-
tion Standards; and the addition of subchapter A, Types and
Classes of Certificates Issued, including §§232.1, Types of Cer-
tificates; 232.2, Classes of Certificates; 232.3, Development, Ap-
proval, Implementation, and Evaluation of Teacher Certification
Standards; and 232.4, Probationary Certificates. The repeals of
subchapter M and §§232.500 - 232.515 and additions of sub-
chapter A and §§232.1 - 232.3 are being adopted to renumber
the affected subchapter and sections. The adopted new rules
and the repeals are being adopted without change. The new
rules were published in the June 27, 2003 issue of the Texas
Register (28 TexReg 4812), along with the repeals (28 TexReg
4814).

SBEC received no comments regarding the new rules or the re-
peals.

To implement the NCLB Act, the United States Department
of Education (USDE) has issued new regulations at 34 C.F.R.
§200.56 setting standards for alternative route to certification
programs that provide beginning teachers to public school
programs supported with federal education funds intended to
improve academic achievement of the disadvantaged under
Title I of the Elementary and Secondary Education Act of
1965. The proposed rules would conform SBEC’s regulation of
alternative certification programs (ACPs) to federal standards
for alternative route to certification programs.

Title I provides the state and districts funds to improve the aca-
demic achievement of the disadvantaged. Under NCLB, public

schools, including charter schools, must ensure that any teacher
hired after the first day of the 2002-2003 school year and who
teaches a core academic subject in Title I-supported programs
is "highly qualified." By the end of the 2005-2006 school year,
all teachers of core academic subjects must be "highly quali-
fied," regardless of whether they are teaching in a program sup-
ported with Title I funds or not. USDE Rule specifies the core
academic subjects as English, reading or language arts, mathe-
matics, science, foreign languages, civics and government, eco-
nomics, arts (fine arts), history, and geography.

The new federal regulations define a "highly qualified" teacher
to include those participating in alternative route to certification
programs that meet certain standards. The proposed rules
would conform SBEC’s regulation of alternative certification
programs (ACPs) to federal standards and would enable holders
of SBEC’s probationary certificate, which is issued to ACP
participants serving as the teacher of record, to be considered
"highly qualified" under the NCLB Act and USDE’s implementing
regulations.

SUBCHAPTER A. TYPES AND CLASSES OF
CERTIFICATES ISSUED
19 TAC §§232.1 - 232.4

The rules are adopted under the statutory authority of the fol-
lowing sections of the Education Code: §21.031(a), which vests
SBEC with the authority to regulate and oversee all aspects of
the certification, continuing education, and standards of con-
duct of public school educators; §21.041(b)(1), Education Code,
which requires SBEC to propose rules that provide for the reg-
ulation of educators and the general administration of Chapter
21, Subchapter B, in a manner consistent with that subchapter;
§21.041(b)(2), which requires SBEC to specify the classes of
certificates to be issued; §21.041(b)(3), which requires SBEC to
specify the period for which each class of educator certificate is
valid; §21.041(b)(4), which requires SBEC to specify the require-
ments for the issuance and renewal of an educator certificate;
§21.042, which requires SBEC to submit proposed rules to the
State Board of Education for review prior to adoption; §21.044,
which requires SBEC to propose rules establishing the train-
ing requirements a person must accomplish to obtain a certifi-
cate, enter an internship, or enter an induction-year program;
§21.045(a), which requires SBEC to propose rules establish-
ing standards to govern the approval and continuing account-
ability of all educator preparation programs; §21.049, which re-
quires SBEC to propose rules providing for educator certifica-
tion programs as an alternative to traditional educator prepara-
tion programs; §21.050, which requires SBEC to provide for a
minimum number of semester credit hours of internship to be in-
cluded in the hours needed for certification; and §21.051, which
requires SBEC to propose rules providing flexible options for per-
sons for any field experience or internship required for certifica-
tion. The rules are also adopted under the authority of 20 U.S.C.
§7801(23), relating to the definition of "highly qualified teacher,"
and 34 C.F.R. §200.56, adopted under the authority of §7801(23)
and which requires the State to ensure federal standards for al-
ternative routes to certification programs and their participants
are met through its certification process.

No other statutes, articles, or codes are affected by the adopted
rules.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306144
Ron Kettler, Ph.D.
Executive Director
State Board for Educator Certification
Effective date: October 12, 2003
Proposal publication date: June 27, 2003
For further information, please call: (512) 238-3280

♦ ♦ ♦
SUBCHAPTER M. TYPES AND CLASSES OF
CERTIFICATES ISSUED
19 TAC §§232.500, 232.510, 232.515

The repeals are adopted under the statutory authority of the fol-
lowing sections of the Education Code: §21.031(a), which vests
SBEC with the authority to regulate and oversee all aspects of
the certification, continuing education, and standards of con-
duct of public school educators; §21.041(b)(1), Education Code,
which requires SBEC to propose rules that provide for the reg-
ulation of educators and the general administration of Chapter
21, Subchapter B, in a manner consistent with that subchapter;
§21.041(b)(2), which requires SBEC to specify the classes of
certificates to be issued; §21.041(b)(3), which requires SBEC to
specify the period for which each class of educator certificate is
valid; §21.041(b)(4), which requires SBEC to specify the require-
ments for the issuance and renewal of an educator certificate;
§21.042, which requires SBEC to submit proposed rules to the
State Board of Education for review prior to adoption; §21.044,
which requires SBEC to propose rules establishing the train-
ing requirements a person must accomplish to obtain a certifi-
cate, enter an internship, or enter an induction-year program;
§21.045(a), which requires SBEC to propose rules establish-
ing standards to govern the approval and continuing account-
ability of all educator preparation programs; §21.049, which re-
quires SBEC to propose rules providing for educator certifica-
tion programs as an alternative to traditional educator prepara-
tion programs; §21.050, which requires SBEC to provide for a
minimum number of semester credit hours of internship to be in-
cluded in the hours needed for certification; and §21.051, which
requires SBEC to propose rules providing flexible options for per-
sons for any field experience or internship required for certifica-
tion. The rules are also adopted under the authority of 20 U.S.C.
§7801(23), relating to the definition of "highly qualified teacher,"
and 34 C.F.R. §200.56, adopted under the authority of §7801(23)
and which requires the State to ensure federal standards for al-
ternative routes to certification programs and their participants
are met through its certification process.

No other statutes, articles, or codes are affected by the adopted
repeals.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306143

Ron Kettler, Ph.D.
Interim Executive Officer
State Board for Educator Certification
Effective date: October 12, 2003
Proposal publication date: June 27, 2003
For further information, please call: (512) 238-3280

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 11. BOARD OF NURSE
EXAMINERS

CHAPTER 223. FEES
22 TAC §223.1

The Board of Nurse Examiners adopts amendments with
changes to section 223.1 (Fees). The proposed text was
published in the August 15, 2003, issue of the Texas Register
(28 TexReg 6501). The changes made are to subsections
(a)(1), (5), and (6) to provide consistency in the fee amounts
by stating the straight dollar amount and to revise dates that
are no longer correct for the latest revision of that particular
subsection. The fee increases are necessary in order to meet
the funding goals necessary for appropriations required to
support legislative requisites and to raise additional revenue to
defray escalating costs of the Board’s newsletter, RN Update.
The most substantial fee increases are due to three bills passed
by the 78th Regular Session and the 78th First Called Session.
The three bills are House Bill 3126 (Workforce Data Center),
House Bill 2985 (Office of Patient Protection), and House Bill
2208 (FBI Background Checks). A modified version of this
amendment was adopted on an emergency basis effective
September 1, 2003, and was published in the Texas Register
at 28 TexReg 7019.

House Bill 3126 was passed for the purpose of addressing the
nursing shortage and encouraging individuals to enter the nurs-
ing field by authorizing larger Texas Grants to nursing students.
This grant money is to come from the Tobacco Lawsuit Fund.
The Board is required to increase the RNs’ renewal fees by $3.00
to fund a nursing resource section of a workforce data center
which will be managed by the Statewide Health Coordinating
Council. The fee specifically will fund a nursing resource section
within the center for the collection and analysis of educational
and employment trends for nurses in this state. The Board is to
receive an analysis of these funds in an annual accounting. The
effective date of this bill was June 20, 2003, so this fee was also
adopted on an emergency basis effective September 1, 2003.

House Bill 2985 establishes an Office of Patient Protection (OPP)
within the Health Professions Council for the purpose of provid-
ing public information about the complaint process at each health
occupational licensing agency, increasing public awareness of a
telephone complaint system and the sanction processes of each
agency, and adopting a standard complaint form for each licens-
ing agency to use. Each of the health professional agencies in-
volved are to add a $5 fee increase to initial licensure fees and to
add $1.00 each year to the renewal fee to each licensee to pay
for this service. Since the Board requires renewal biannually, the
renewal fee would increase by $2.00. The funds for this bill have
not been appropriated at this time.
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House Bill 2208 allows the Board to request and receive the De-
partment of Public Safety’s (DPS) and the Federal Bureau of In-
vestigation’s (FBI) criminal history information of applicants for
licensure as a registered nurse and of currently licensed regis-
tered nurses seeking to renew their licenses. The Board was
granted the authority to require these nurses to submit a com-
plete and legible set of fingerprints to the Board so the necessary
information can be obtained from DPS and the FBI. The appro-
priated funds for this procedure, however, were only for nurses on
initial licensure due to the overwhelming burden on this agency’s
administrative overhead. The fee increase, therefore, will be ap-
plicable only to initial applicants and not to nurses seeking re-
newal. The costs incurred by DPS and the FBI total $39 which
will be passed on to the nursing candidates seeking licensure,
so the initial licensure fees will increase from $65 to $104. The
Board is to start collecting the fees effective September 1, 2003,
so this fee was also adopted on an emergency basis effective
September 1, 2003.

In addition to the legislatively required fee increases, a one dol-
lar ($1) fee increase to be added to the renewal fee to help de-
fray the costs of the RN Update. The RN Update was originally
funded by legislative action effective September 1993. The fee
for the newsletter has not been increased since that time in spite
of escalating costs. The requested fee increase is to cover these
additional costs in response to requisite budget cuts and to offset
the costs of the newsletter. In order to raise the necessary rev-
enue to counter budget cuts, this fee increase was also adopted
on an emergency basis effective September 1, 2003.

No comments were received regarding the adoption of these
amendments.

These amendments are adopted under § 301.151 of the Texas
Occupations Code which provides the Board of Nurse Examin-
ers with the authority and power to make and enforce all rules
and regulations necessary for the performance of its duties.

§223.1. Fees.

(a) The Board of Nurse Examiners has established reasonable
and necessary fees for the administration of its functions.

(1) initial licensure fee - $65; effective January 1, 2004,
$70; (10/03)

(2) duplicate or substitute license--$20; (2/99)

(3) duplicate or substitute permanent certificate--$20;
(2/99)

(4) duplicate permit--$5.00; (11/85)

(5) endorsement - $125; effective January 1, 2004, $130;
(10/03)

(6) licensure (each biennium) -$51; effective January 1,
2004, $53; (10/03)

(7) issuance of a temporary permit under § 301.258--$15
(5/86)

(8) reactivating from inactive status:

(A) less than four years--$5.00;

(B) more than four years--$10; (11/85)

(9) accreditation of new schools and programs--$150;
(11/85)

(10) filing of affidavits in re-change of name--no charge;
(11/85)

(11) verification of records--$20; (2/99)

(12) bad checks--$15; (11/85)

(13) late fee for re-registration:

(A) less than 90 days--$45; (11/90)

(B) more than 90 days--$90; (11/90)

(14) Advanced Practice Nurse - initial credentials--$75;
(5/02)

(15) declaratory order of eligibility--$150; (5/02)

(16) eligibility determination--$150; (5/02)

(17) docketing fee in non disciplinary matters--$600;
(12/93)

(18) Registered Nurse, Retired--$10; (12/93)

(19) Advanced Practice Nurse renewal--$52; (5/02)

(20) Initial Prescriptive Authority--$25; (10/97)

(21) outpatient anesthesia registry renewal--$35; (9/00)

(22) outpatient anesthesia inspection and advisory opin-
ion--$625; (9/00)

(23) Federal Bureau of Investigations (FBI) and Depart-
ment of Public Safety (DPS) criminal background check for initial li-
censure applicants and endorsement applicants - $39.

(b) all fees are non-refundable. (2/99)

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 18,

2003.

TRD-200306080
Katherine Thomas
Executive Director
Board of Nurse Examiners
Effective date: October 8, 2003
Proposal publication date: August 15, 2003
For further information, please call: (512) 305-6823

♦ ♦ ♦
PART 20. TEXAS COMMISSION ON
PRIVATE SECURITY

CHAPTER 424. STANDARDS
22 TAC §§424.10 - 424.12

The Texas Commission on Private Security adopts new
§§424.10-424.12, concerning Standards, without changes
to the proposed text as published in the August 15, 2003,
issue of the Texas Register (28 TexReg 6511) and will not be
republished. The adoption of §424.10 is to set a standard for
disposition of confidential information. The adoption of §424.11
concerns response to request for subpoena. The adoption of
§424.12 concerns Voluntary Revocation.

Comments were received in favor of the rules.
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The new rules are adopted under Chapter 1702, Texas Occu-
pations Code, which provides the Texas Commission on Private
Security with the authority "to promulgate all rules and regula-
tions necessary in carrying out the provisions of this Act."

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306162
Cliff Grumbles
Executive Director
Texas Commission on Private Security
Effective date: October 12, 2003
Proposal publication date: August 15, 2003
For further information, please call: (512) 424-7716

♦ ♦ ♦
CHAPTER 430. COMMISSIONED SECURITY
OFFICERS
22 TAC §430.2

The Texas Commission on Private Security adopts an amend-
ment to §430.2, concerning Commissioned Security Officers,
with non-substantive changes to the proposed text as published
in the August 15, 2003, issue of the Texas Register (28 TexReg
6511). The text of the rule will be republished. The amendment
increases the amount of information that must be submitted with
an application.

Comments were received regarding adoption of the rule. It was
suggested that the wording be changed in subparagraph (H).
The Commission agreed with the comment and non substantive
changes were made.

The amendment is adopted under Chapter 1702, Texas Occu-
pations Code, which provides the Texas Commission on Private
Security with the authority "to promulgate all rules and regula-
tions necessary in carrying out the provisions of this Act."

§430.2. Commission Applications.
A completed security officer commission application shall be submit-
ted on the most current version of the form provided by the Commis-
sion.

(1) The application shall include:

(A) The required fee;

(B) At least two sets of fingerprints on fingerprint cards
obtained from the Commission and the $25.00 FBI Fingerprint Check
Fee;

(C) A copy of the applicant’s Level I and Level II cer-
tificate of completion; and

(D) A copy of the certificate of completion provided to
the applicant from a Commission approved Level III training school.

(E) The employer shall affix one recent color photo-
graph to the pocket card when received from the Commission.

(F) The photograph shall be 1" x 1 1/4"

(G) Texas Driver’s License and or Texas Identification
Certificate issued by the Texas Department of Public Safety.

(H) Applicants who are not United States citizens shall
submit a copy of their current alien registration card.

(2) Incomplete applications cannot be processed and will
be returned for clarification or missing information.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306163
Cliff Grumbles
Executive Director
Texas Commission on Private Security
Effective date: October 12, 2003
Proposal publication date: August 15, 2003
For further information, please call: (512) 424-7716

♦ ♦ ♦
CHAPTER 433. GENERAL REGISTRATION
REQUIREMENTS
22 TAC §433.6

The Texas Commission on Private Security adopts new §433.6,
concerning Registration Applications with changes to the pro-
posed text as published in the August 15, 2003, issue of the
Texas Register (28 TexReg 6512). The text of the rule will be
republished. The new rule increases the amount of information
that must be submitted with an application.

Comments were received regarding adoption of the rule. It was
suggested that the wording be changed in paragraph (5). The
Commission agreed with the comment and non substantive
changes were made.

The new rule is adopted under Chapter 1702, Texas Occupations
Code, which provides the Texas Commission on Private Security
with the authority "to promulgate all rules and regulations neces-
sary in carrying out the provisions of this Act."

§433.6. Registration Applications.
A completed registration application shall be submitted on the most
current version of the form provided by the Commission. The applica-
tion shall include:

(1) The required fee;

(2) At least two sets of fingerprints on cards obtained from
the Commission and the $25.00 FBI fingerprint check fee;

(3) A copy of the applicant’s Level I and Level II Certifi-
cate of completion;

(4) A copy of the applicant’s Texas Drivers License or their
identification certificate issued by the Department of Public Safety.

(5) Applicants who are not United States citizens shall in-
clude a copy of their alien registration card.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 22,

2003.
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TRD-200306164
Cliff Grumbles
Executive Director
Texas Commission on Private Security
Effective date: October 12, 2003
Proposal publication date: August 15, 2003
For further information, please call: (512) 424-7716

♦ ♦ ♦
CHAPTER 437. BUSINESS EVALUATION
SERVICE
22 TAC §437.1

The Texas Commission on Private Security adopts new §437.1,
concerning Business Evaluation Service, without changes to the
proposed text as published in the August 15, 2003, issue of the
Texas Register (28 TexReg 6512) and will not be republished.
The new rule is necessary to define the commission’s position
on the activity of business evaluation services.

Comments were received in favor of the rule.

The new rule is adopted under Chapter 1702, Texas Occupations
Code, which provides the Texas Commission on Private Security
with the authority "to promulgate all rules and regulations neces-
sary in carrying out the provisions of this Act."

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306165
Cliff Grumbles
Executive Director
Texas Commission on Private Security
Effective date: October 12, 2003
Proposal publication date: August 15, 2003
For further information, please call: (512) 424-7716

♦ ♦ ♦
TITLE 25. HEALTH SERVICES

PART 1. TEXAS DEPARTMENT OF
HEALTH

CHAPTER 33. EARLY AND PERIODIC
SCREENING, DIAGNOSIS, AND TREATMENT
SUBCHAPTER G. DENTAL SERVICES
The Texas Department of Health (TDH) adopts amend-
ments to §§33.301-33.304, 33.334, 33.351-33.358, new
§§33.305-33.311, 33.314-33.315, 33.317-33.320, 33.331,
and the repeal of §§33.305-33.309, 33.312 - 33.318, and
33.331-33.333, concerning the Texas Health Steps dental ser-
vices. The amendments to §§33.301-33.302, 33.351-33.356,
and 33.358 and new §§33.305 - 33.306, 33.309-33.311,
33.314-33.315, 33.317-33.320 and 33.331, are adopted with
changes to the proposed text as published in the April 4, 2003,
issue of the Texas Register (28 TexReg 2862) as the result of

staff and public comments received during the comment period.
TDH also adopts amendments to §§33.303-33.304, 33.334, and
33.357, new §§33.307-33.308, and repeal of §§33.305-33.309,
33.312-33.318 and 33.331-33.333 without changes and will not
republish these sections.

Specifically, the amendments to §§33.301-33.304 cover defi-
nitions; oral evaluations and dental services; preventive dental
services; and therapeutic dental services. The amendments to
§33.334, and §§33.351 - 33.358 cover post-payment orthodon-
tic utilization review, types of TDH utilization reviews, selection
of dentists for TDH utilization review, notification of provider of
TDH on-site utilization review, provider cooperation, disposition
of TDH utilization review results, recoupment of overpayments
as a result of TDH utilization review, administrative actions
and/or sanctions, and referral for investigation of fraud or
program abuse. New §§33.305-33.311 cover orthodontic
services limitations, eligibility for orthodontic services, payment
limitations for orthodontic services, emergency dental services,
allowable services and limitations, eligibility for Texas Health
Steps Oral Health program, and requirements for provider
enrollment and continuing participation; new §§33.314-33.315
cover charges to recipients and payment of claims; and new
§§33.317-33.320 cover change to another provider, standards
of care, management of complaints, and performance of dental
services. New §33.331 covers the purpose of the dental
utilization review process.

Specifically, the repeals cover maximum payment, explanation
of maximum payment terms, orthodontic service limitations, el-
igibility for orthodontic services, and payment limitations for or-
thodontic services.

The following changes were made due to staff comments to clar-
ify the intent and improve the accuracy of the sections.

Change: Concerning proposed §33.301(1), (2), and (15),
renumbered as (14), the words "medical or" were deleted as
this subchapter pertains only to dental services.

Change: Concerning proposed §33.301(7), the term
"(THSteps)" was added to the end of the paragraph to in-
dicate the abbreviation for the Texas Health Steps program.

Change: Concerning proposed §33.301(13), the proposed defi-
nition of OHSAC was deleted because the legislature abolished
the advisory committee, and subsequent definitions have been
renumbered.

Change: Concerning proposed §33.301(15), renumbered as
§33.301(14), the term "or treatment visit" was inserted between
"check-up" and "of the time" to ensure consistency and legal
compliance.

Change: Concerning proposed §33.301(17), the term "restora-
tive procedure" and accompanying definition was added to this
paragraph. The rest of the paragraphs were renumbered accord-
ingly.

Change: Concerning proposed §33.306(b), the subsection was
deleted as it is redundant of proposed §33.310(b).

Change: Concerning proposed §33.310(b), the words "medical
and" were deleted as this subchapter pertains only to dental ser-
vices.

Change: Concerning proposed §33.310(d), the sentence, "Re-
cipients may receive THSteps dental check-ups beginning at 12
months of age and every six months thereafter through age 21."
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was deleted to avoid redundancy, as this information is also con-
tained in §33.302(b).

Change: Concerning proposed §33.314(a), the word "eligible"
was deleted to avoid redundancy.

Change: Concerning proposed §33.318(a)(2), the statement
"receive a full explanation of the treatment plan and give in-
formed consent prior to its implementation" was revised to "give
informed consent prior to the implementation of the treatment
plan stated in paragraph (1) of this subsection" to be specific
concerning informed consent.

Change: Concerning proposed §33.318(c)(2), the words "clinic,
program or facility" were deleted and replaced with "exempt en-
tity" for clarity.

Change: Concerning proposed §33.319(a), the sentences, "If
discrepancies or irregularities are reported to the TDH or found
during a utilization review, the appropriate agency may take one
or more administrative actions. The provider will be notified in
writing of the review findings and of any proposed administrative
action. This notification may occur before or after other action
is taken by professional dental or governmental organizations."
were deleted as TDH is unauthorized to set any actions by other
state agencies.

Change: Concerning proposed §33.319(b)(1), the word "the"
preceding "TDH" was deleted in two places to reflect proper for-
mat and style, and the sentence "OIE criteria for referrals by the
TDH include, but are not limited to, complaints or allegations of
provider fraud or abuse, including program abuse; abuse or harm
to a recipient; lack of medical or dental necessity; overbilling; so-
liciting or collecting unauthorized payments from recipients; or
failure to refund payments to recipients." was deleted as TDH is
unauthorized to set Office of Investigations and Enforcement cri-
teria.

Change: Concerning proposed §33.319(b)(3), the words "as de-
fined in TDH policy" were deleted as TDH is not authorized to
define appropriate action by outside authorities.

Change: Concerning proposed §33.320, the phrase ", who must
be a dentist currently licensed in Texas by SBDE," was inserted
after the term "enrolled provider" for clarification.

Change: Concerning proposed §33.331, the word "eligible" that
preceded "recipients" was deleted as being redundant.

Change: Concerning proposed §33.352(a)(3), the phrase "as
described in §33.319 of this title (relating to Management of
Complaints)" was deleted because TDH lacks the authority to
resolve fraudulent claims or abuse of dentistry; such resolutions
are authorized by outside agencies.

Change: Concerning proposed §33.358, the words "as defined
in TDH policy" were deleted, as TDH cannot define actions of
other authorities.

TDH also made minor changes in the following sections to
ensure consistency, clarification, or to correct typographical
or grammatical errors: §§33.301(3), 33.301(8), 33.301(19),
33.302(a)-(b), 33.305(b), 33.306(a), 33.309(a), 33.311(a)(1)-(2),
33.311(a)(6), 33.311(b), 33.311(c)(1), 33.311(c)(7), 33.311(d),
33.314(c), 33.314(c)(1), 33.314(c)(6), 33.315(c), 33.317(c),
33.318(a)(1)(D), 33.318(b)(1), 33.318(b)(3), 33.319(a),
33.319(b)(2), 33.320, 33.351(b)-(c), 33.352(a), 33.352(a)(3),
33.352(b)-(c), 33.353, 33.353(a), 33.354(a), 33.354(a)(2),
33.355, 33.356, and 33.358.

The following comments were received from members of the
Oral Health Services Advisory Committee concerning the rules.
After each comment is TDH’s response and any resulting
changes.

Comment: Concerning proposed §33.301(2), one commenter
was curious if a social worker for a child in the State’s custody,
either in foster care or in a state institution, could be considered
the child’s "authorized adult."

Response: TDH has determined that a social worker can be
considered the child’s authorized adult if the social worker is so
authorized by the court-appointed agency or designated in an
affidavit or through relinquishment of parental rights as the child’s
temporary or permanent managing conservator. No changes
were made to the rules as a result of this comment.

Comment: Concerning proposed §33.301(3), one commenter
suggested deleting the provision which allows TDH to adjust a
fee to below the maximum amount which can be billed.

Response: TDH disagrees. TDH is not obligated to pay the max-
imum fee allowable. On occasion, the fiscal agent for the Health
and Human Services Commission will adjust a payment to below
a maximum fee if partial payment has already been made on a
procedure on the same tooth or if the degree of difficulty does
not justify the maximum payment. No changes to the rules were
made as a result of this comment.

Comment: Concerning proposed §33.301(4)(C), one com-
menter suggested that the document referenced should be
cited as "Oral Health Policies and Guidelines" of the American
Academy of Pediatric Dentistry" instead of "Quality Assurance
Criteria".

Response: TDH agrees and has amended the section accord-
ingly.

Comment: Concerning proposed §33.310(d), one commenter
asked that the next to last sentence be revised to clarify that the
recipient under 12 months of age can be seen by the dentist for
emergency dental services, trauma, baby bottle tooth decay, and
early childhood caries.

Response: TDH agrees and has amended the section accord-
ingly.

Comment: Concerning proposed §33.311(a)(3), one commenter
requested that this rule be revised to insert "or any other restora-
tive procedure" after the first use of the word "crown" and "or
other restorative procedure is performed" after the word "ap-
plied".

Response: TDH agrees and has amended the section accord-
ingly. Also, the text "by radiographs or other documentation
methods established by the SBDE" was deleted at the end of
§33.311(a)(3) in order to avoid redundancy.

Government Code, §2001.039, requires that each state agency
review and consider for re-adoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). TDH has reviewed the sections and
has determined that reasons for adopting the sections continue
to exist; however, the revisions are needed as described in this
preamble.

TDH published a Notice of Intention to Review for §§33.301-
33.318 in the May 12, 2000, issue of the Texas Register (25
TexReg 4358). No comments were received. TDH published
a Notice of Intention to Review for §§33.331-33.334, and
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§§33.351-33.358 in the November 22, 2002, issue of the Texas
Register (27 TexReg 10957). No comments were received.

25 TAC §§33.301 - 33.311, 33.314, 33.315, 33.317 - 33.320

The amendments and new sections are adopted under the
Health and Safety Code, §32.021, which allows TDH to establish
rules governing the Medicaid program; the Health and Safety
Code, §12.001, which provides the Texas Board of Health
(board) with the authority to adopt rules to implement every duty
imposed by law on the board, TDH and the commissioner of
health; and the Government Code, §531.021, which provides
the Health and Human Services Commission with the authority
to administer the state’s medical assistance program and are
submitted by TDH under its agreement with the Health and
Human Services Commission to operate the Early and Periodic
Screening, Diagnosis, and Treatment program as authorized
under Acts 1991, 72nd Legislature, First Called Session, Chap-
ter 15, §1.07. The review of the rules implemented Government
Code, §2001.039.

§33.301. Definitions.

The following words and terms, when used in Subchapters G and H
of this chapter, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Accompanied--A parent, guardian or authorized
adult who presents a recipient under age 15 at a Texas Health Steps
(THSteps) dental check-up, or treatment visit and continues to wait
for the child while the check-up or treatment takes place. It is a
requirement of §33.318 of this title (relating to Standards of Care)
that a recipient under the age of 15 be accompanied as a condition of
reimbursement, unless services are provided by an exempt entity.

(2) Authorized adult--A person, including an adult related
to the child, who is authorized by a child’s parent or guardian to ac-
company a child to a THSteps dental check-up or treatment visit.

(3) Adjusted fee--The fee which results from action taken
by HHSC or its designee in some instances in order to reduce the fee
billed by the provider to below the maximum amount which can be
billed.

(4) Dental necessity--For dental services or products pro-
vided, whether a prudent dentist would provide the service or prod-
uct to a patient to diagnose, prevent, or treat orofacial pain, infection,
disease, dysfunction, or disfiguration in accordance with generally ac-
cepted practices:

(A) of the professional dental community;

(B) within the American Dental Association’s Dental
Practice Parameters, published by the American Dental Association,
Revised 1997; and/or

(C) within the Oral Health Policies and Guidelines of
the American Academy of Pediatric Dentistry, as applicable, published
in Pediatric Dentistry, Journal of the American Academy of Pediatric
Dentistry, Reference Manual, 2000-2001, Volume 22, Number 7.

(5) Division--The Division of Oral Health of the Texas De-
partment of Health.

(6) EOB--Explanation of Benefits.

(7) EPSDT--Early and Periodic Screening, Diagnosis, and
Treatment is a service of the Medicaid program. EPSDT provides med-
ical and dental check-ups, diagnosis and treatment to Medicaid eligible
recipients younger than 21 years of age. EPSDT is known in Texas as
Texas Health Steps (THSteps).

(8) Exempt entity--A child-care facility (as defined in Hu-
man Resources Code, §42.002 (3)), school health clinic, or Head Start
program which is exempt from the parental accompaniment require-
ment under §33.318 of this title (relating to Standards of Care).

(9) FFP--Federal financial participation is the federal gov-
ernment’s share of a State’s expenditures under the Medicaid program.

(10) HHSC--The Health and Human Services Commis-
sion.

(11) Manual--The Texas Medicaid Provider Procedures
Manual, including all updates published in the Texas Medicaid
Bulletin.

(12) Medicaid--The medical assistance program imple-
mented by the State of Texas under the provisions of Title XIX of the
Social Security Act, as amended (42 U.S.C. §§1396-1396v).

(13) OIE--The Office of Investigations and Enforcement at
the Health and Human Services Commission.

(14) Parental involvement--The encouragement and in-
volvement in and management of the health care of children receiving
services from an exempt entity as defined in paragraph (8) of this
section. Parental involvement includes the exempt entity notifying the
child’s parent, guardian, or other authorized adult before each visit for
a THSteps dental check-up or treatment visit of the time and place of
the child’s appointment and encouraging the parent, guardian, or other
authorized adult to attend. Notification shall be done by the means
of communication determined by the exempt entity to be the most
effective. Such communication must be documented and may include,
but is not limited to, one or more of the following options: a home
visit from an outreach worker, written or printed correspondence or
telephone contact.

(15) Recipient--An individual who has been determined el-
igible for Medicaid.

(16) Restorative procedure--A procedure used by a dentist
to reconstruct tooth structure in order to re-establish form and function
of the dentition.

(17) R & S--A Remittance and Status report which pro-
vides information on pending, paid, denied, and adjusted claims.

(18) SBDE--The State Board of Dental Examiners.

(19) TDH--The Texas Department of Health.

(20) THSteps--Texas Health Steps is the Texas name for
the federally-mandated Medicaid service known as EPSDT.

§33.302. Oral Evaluations and Dental Services.

(a) In addition to initial and periodic diagnostic oral evalua-
tions, which may include radiographs and other diagnostic tests, three
categories of dental services are available: preventive, therapeutic, and
emergency, as defined in the following sections. These services are
described in the Medicaid dental fee schedule published annually by
TDH in the manual. Prior authorization may be required for certain
services. Services delivered must conform to professionally recognized
standards of care as recognized by SBDE, and are subject to utilization
review.

(b) Routine dental check-up services are available for eligible
recipients one year of age or older once every six months, based on the
date of the recipient’s last dental check-up.

§33.305. Orthodontic Services Limitations.

(a) Orthodontic services are limited to treatment of severe
handicapping malocclusion and other related conditions as described
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and measured by the procedures and standards published in the
manual.

(b) Orthodontics for cosmetic reasons only is not a covered
Medicaid service.

§33.306. Eligibility for Orthodontic Services.

Recipients must be younger than 21 years of age and eligible for Med-
icaid and THSteps on the date that the prior authorization request for
orthodontic services is approved in order to be eligible for orthodontic
services.

§33.309. Allowable Services and Limitations.

(a) For the most effective use of available funds and to offer
services to as many recipients as possible, TDH may impose certain
limitations, such as those regarding allowable services and age, and
others as described in the Medicaid dental fee schedule published in
the manual.

(b) Payment shall be made only for services for which dental
necessity has been established and for which FFP is available and that
are delivered in accordance with the Medicaid program requirements
in effect on the date of service.

(c) A prior authorization is not transferable to another
provider.

§33.310. Eligibility for THSteps Dental Services.

(a) Persons are eligible for dental services if they have a cur-
rent Texas Medicaid identification or Medicaid verification letter that
indicates Medicaid and THSteps eligibility for the time period during
which services are delivered, and they are under age 21. Providers may
also verify eligibility for clients who do not have a Medicaid identifica-
tion or Medicaid verification letter by contacting HHSC or its designee.

(b) Medicaid recipients under age 21 are eligible for THSteps
dental check-ups, diagnosis and treatment services through the month
of the recipient’s 21st birthday, except for recipients who already have
an approved treatment plan for orthodontic services. If a recipient
reaches age 21 or loses Medicaid eligibility before the authorized
orthodontic treatment is completed, reimbursement is provided to
complete the orthodontic treatment that was authorized and initiated
while the recipient was younger than age 21, eligible for Medicaid and
THSteps, and if such treatment is completed within 36 months.

(c) Recipients one year of age and older who are eligible for
THSteps services may receive periodic, preventive dental services as
defined in §33.303 of this title (relating to Preventive Dental Services)
every six months.

(d) Recipients younger than 12 months of age are not eligible
for routine dental examinations; however, they may be referred when
a medical check-up identifies the necessity for dental services. Recip-
ients younger than 12 months also can be seen by the dentist for emer-
gency dental services, for trauma, or for baby bottle tooth decay and
early childhood caries. Recipients up to age 21 may also self-refer for
dental services.

§33.311. Requirements for Provider Enrollment and Continuing Par-
ticipation.

(a) Dentists providing THSteps dental services must:

(1) be currently licensed by SBDE;

(2) operate in accordance with the laws relating to the prac-
tice of dentistry and the rules and regulations of SBDE;

(3) document, by radiographs or other documentation
methods established by SDBE, the dental necessity of a stainless steel

crown or any other restorative procedure before the crown is applied
or the other restorative procedure is performed;

(4) comply with a minimum standard of documentation
and record keeping for each of the dentist’s patients, pursuant to 22
T.A.C. §§108.7-108.8, concerning SBDE minimum standards of care
and documentation requirements, whether the patient’s costs are paid
privately or through the Texas Medicaid program;

(5) practice in the United States of America; and

(6) be enrolled as a THSteps dental provider.

(b) Dentists who deliver emergency dental services as defined
in §33.308 of this title (relating to Emergency Dental Services) to Texas
recipients while the recipients are out of state are not required to be
licensed by SBDE, but must be authorized to provide Title XIX services
in the state in which the services are delivered.

(c) Enrollment and continuing participation as a THSteps den-
tal provider are voluntary. An application for enrollment may be denied
and/or continuing participation may be terminated for any of the fol-
lowing reasons:

(1) disciplinary action(s) taken against the provider by
SBDE or the licensing entity of any other state;

(2) previous or current Medicaid or other federally funded
health care program violation(s);

(3) prior imposition of sanctions by a regulatory entity of
the State of Texas or any other state;

(4) failure of the provider to comply with THSteps program
rules;

(5) a judgment in civil litigation or a criminal conviction
based on fraud or abuse in Medicaid or any other federally funded
health care program in any state. This includes a plea into a first of-
fender program, misdemeanor, or felony;

(6) failure to comply with Family Code, §231.006, regard-
ing payment of child support;

(7) notification from HHSC OIE of adverse action taken
against the provider; or

(8) any other reason authorized by rules, regulations,
statute, or contract.

(d) A provider shall cease providing THSteps services and
must notify TDH, HHSC or its designee if SBDE suspends or revokes
the provider’s license, unless the suspension or revocation is probated
in its entirety and without conditions or limitations.

§33.314. Charges to Recipients.

(a) A provider shall not require a down payment before pro-
viding Medicaid-allowable services to recipients.

(b) A provider shall not charge recipients for missed appoint-
ments.

(c) If the denial or reduction of a dental claim is the result of
any of the following errors that are attributed to the provider, a provider
shall neither bill nor take recourse against a recipient for services pro-
vided that are within the amount, duration, and scope of benefits of
THSteps:

(1) failure to submit a claim, including claims not received
by HHSC or its designee;

(2) failure to submit a claim within the filing deadlines;

(3) filing of an incorrect paper or electronic claim;
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(4) failure to resubmit a corrected paper or electronic claim
within the appropriate time period;

(5) failure to appeal a claim denial within the appropriate
time period; or

(6) failure to properly submit a claim, appeal or participate
in the appeal process.

(d) A provider may bill a recipient for a dental service or item
only if:

(1) a request for prior authorization or a claim for payment
for the service or item did not establish dental necessity, the service or
item is not a benefit of the Medicaid program, or the service or item is
not allowable according to program rules and policy requirements; and

(2) the service or item was provided at the request of the
recipient and the provider obtained a written client acknowledgment
statement, as described in the manual, which was signed and dated by
the recipient or the recipient’s parent/guardian prior to the initiation
of the specified dental service, and is retained in the recipient’s dental
record.

§33.315. Payment of Claims.

(a) The provider must accept payment by HHSC or its de-
signee as payment in full for services.

(b) Providers will be reimbursed for allowable services deliv-
ered in accordance with applicable laws, regulations, operational in-
structions, and the provider agreement. Payment may be withheld
or suspended for services not delivered in accordance with applicable
rules and regulations. Medicaid payments will not be made for services
that are allowable and payable by any other third-party insurer or as-
sistance program.

(c) In the event of the provider’s death, a completed claim will
be considered for payment only if the executor of the estate signs the
claim and the services were completed and performed by the provider
in accordance with the THSteps program requirements.

§33.317. Change to Another Provider.

(a) A provider may refer a recipient to another provider or dis-
continue treatment for any of the following reasons:

(1) treatment by a dental specialist, such as a pediatric den-
tist, periodontist, endodontist, orthodontist, or oral surgeon, is indi-
cated;

(2) services needed are outside the skills or scope of prac-
tice of the initial provider; or

(3) documented failure by the recipient or the recipient’s
caretaker or guardian to keep appointments, documented noncompli-
ance with the treatment plan, or documented conflicts with the recipi-
ent or recipient’s family member(s).

(b) A recipient may select another provider if he or she so de-
sires.

(c) TDH may refer a recipient to another provider as a result of
information obtained during a utilization review or resolution of a com-
plaint from either the recipient or the provider or upon the provider’s
or recipient’s documented request.

§33.318. Standards of Care.

(a) THSteps recipients or their parents or guardians who can
give informed consent shall:

(1) receive information following an oral evaluation
regarding:

(A) the dental diagnosis;

(B) scope of proposed treatment, including alternatives
and risks;

(C) anticipated results; and

(D) need for administration of sedation or anesthesia,
including risks; and

(2) give informed consent prior to the implementation of
the treatment plan stated in paragraph (1) of this subsection.

(b) THSteps recipients shall:

(1) receive dental services specified in the treatment plan
which meet the standards of care established by the laws relating to the
practice of dentistry and the rules of SBDE;

(2) receive dental services free from abuse or harm from
the provider or the provider’s staff; and

(3) receive only that treatment required to address docu-
mented dental necessity and which meets professionally recognized
standards of health care as recognized by SBDE.

(c) If the recipient is younger than 15 years of age and services
are not provided by an exempt entity, the THSteps dental provider shall
require that the recipient be accompanied by a parent, guardian, or an-
other adult authorized by the parent or guardian to a THSteps dental
appointment. If services are provided by an exempt entity, the exempt
entity must, as a condition for reimbursement:

(1) obtain written consent to the services, which has not
been revoked, from the child’s parent or guardian, within the one-year
period prior to the date services are provided; and

(2) encourage parental involvement in the management of
the oral health care of the children receiving services from the exempt
entity.

§33.319. Management of Complaints.

(a) The division administration has responsibility for the man-
agement of complaints and payments regarding dental providers and
recipients. Complaints may be received in either written or verbal form
and may originate from any source. In accordance with each agency’s
guidelines for referrals of complaints, TDH shall refer a provider or re-
cipient to OIE, SBDE, TDH Office of Criminal Investigations, or the
Texas Department of Human Services. The referral shall be in writing.

(b) Referrals to other state agencies.

(1) TDH shall refer to OIE based on OIE criteria. Such
complaints or allegations shall be made in writing and forwarded to the
OIE. The OIE may utilize staff from TDH to assist in determining the
validity of any complaints or allegations received. A TDH employee
acting as an agent of OIE is governed by the parameters of authority
and investigation for OIE.

(2) Complaints about the practice of dentistry as described
in the Texas Dental Practice Act or the rules of SBDE shall be made in
writing to SBDE.

(3) Allegations of fraud or program abuse committed by
a THSteps recipient shall be reported to the appropriate authority for
review of the allegations and determination of the appropriate action.

§33.320. Performance of Dental Services.

All THSteps dental services shall be performed by the enrolled
provider, who must be a dentist currently licensed in Texas by SBDE,
except for that work authorized to be done by a licensed dental hy-
gienist, dental assistant, or dental technician in a dental laboratory on
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the premises where the dentist practices or in a commercial laboratory
registered with SBDE. The Texas Dental Practice Act and the rules
of SBDE define the scope of work that dental auxiliary personnel
may perform. Any deviations from these practice limitations shall be
reported to SBDE and could result in sanctions or other actions being
taken against the provider.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306181
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: October 12, 2003
Proposal publication date: April 4, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
25 TAC §§33.305 - 33.309, 33.312 - 33.318

The repeals are adopted under the Health and Safety Code,
§32.021, which allows TDH to establish rules governing the
Medicaid program; the Health and Safety Code, §12.001,
which provides the Texas Board of Health (board) with the
authority to adopt rules to implement every duty imposed by
law on the board, TDH and the commissioner of health; and the
Government Code, §531.021, which provides the Health and
Human Services Commission with the authority to administer
the state’s medical assistance program and are submitted by
TDH under its agreement with the Health and Human Services
Commission to operate the Early and Periodic Screening, Diag-
nosis, and Treatment program as authorized under Acts 1991,
72nd Legislature, First Called Session, Chapter 15, §1.07. The
review of the rules implemented Government Code, §2001.039.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306182
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: October 12, 2003
Proposal publication date: April 4, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
SUBCHAPTER H. DENTAL UTILIZATION
REVIEW
25 TAC §§33.331 - 33.333

The repeals are adopted under the Health and Safety Code,
§32.021, which allows TDH to establish rules governing the
Medicaid program; the Health and Safety Code, §12.001,

which provides the Texas Board of Health (board) with the
authority to adopt rules to implement every duty imposed by
law on the board, TDH and the commissioner of health; and the
Government Code, §531.021, which provides the Health and
Human Services Commission with the authority to administer
the state’s medical assistance program and are submitted by
TDH under its agreement with the Health and Human Services
Commission to operate the Early and Periodic Screening, Diag-
nosis, and Treatment program as authorized under Acts 1991,
72nd Legislature, First Called Session, Chapter 15, §1.07. The
review of the rules implemented Government Code, §2001.039.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306183
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: October 12, 2003
Proposal publication date: April 4, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
25 TAC §§33.331, 33.334, 33.351 - 33.358

The new section and amendments are adopted under the Health
and Safety Code, §32.021, which allows TDH to establish rules
governing the Medicaid program; the Health and Safety Code,
§12.001, which provides the Texas Board of Health (board) with
the authority to adopt rules to implement every duty imposed
by law on the board, TDH and the commissioner of health; and
the Government Code, §531.021, which provides the Health and
Human Services Commission with the authority to administer the
state’s medical assistance program and are submitted by TDH
under its agreement with the Health and Human Services Com-
mission to operate the Early and Periodic Screening, Diagnosis,
and Treatment program as authorized under Acts 1991, 72nd
Legislature, First Called Session, Chapter 15, §1.07. The re-
view of the rules implemented Government Code, §2001.039.

§33.331. Purpose.

The purpose of the Dental Utilization Review process is to ensure
program fiscal integrity and to respond to the federal mandate requir-
ing that program dollars be spent only on services as allowed under
THSteps and that the services be appropriately provided to recipients.

§33.351. Types of TDH Utilization Reviews.

(a) TDH, HHSC or its designee may conduct utilization re-
views through automated analysis of a provider’s pattern(s) of practice,
including peer group analysis. Such analysis may result in the subse-
quent conduct of an on-site utilization review. Utilization reviews may
also be conducted at the direction of OIE, according to HHSC rules.

(b) TDH may conduct dental utilization reviews which:

(1) may include examination of:

(A) recipients;

(B) office records;

(C) hospital records;
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(D) patient records, including radiographs; or

(E) any other records determined to be necessary to
conduct the review; and

(2) are performed by a dentist licensed by the SBDE. Re-
view of the work of specialists shall be substantiated by a specialist in
the same field or by a panel which contains such a specialist when is-
sues of patient care are involved.

(c) Dental utilization reviews shall be based on written proce-
dures and screening criteria which are evaluated and updated period-
ically with input from practicing dentists and/or SBDE. Criteria shall
be objective, clinically valid, and compatible with established princi-
ples of dental care. TDH shall apply review and screening criteria with
flexibility appropriate to the circumstances of each case.

§33.352. Selection of Dentists for TDH Utilization Review.

(a) An individual or group dental provider may be selected by
TDH for a utilization review as a result of:

(1) a random selection procedure from the current list of
participating dental providers in a geographic area selected for review;

(2) comparisons of claims submitted or patterns of practice
in relation to other participating dentists; or

(3) information or complaints received by TDH, except
those alleging fraud or abuse or concerning the practice of dentistry.

(b) Providers suspected of program fraud or abuse shall not be
subject to a utilization review by TDH. TDH shall refer such providers
to OIE for disposition.

(c) The division shall refer complaints regarding the practice
of dentistry to SBDE.

§33.353. Notification to Provider of TDH On-Site Utilization Review.

(a) TDH shall give the provider at least 30 days written notice
of the time and place of a utilization review, unless such notice would
jeopardize an active investigation.

(b) At least seven days prior to a utilization review, the depart-
ment shall give the provider a list of the recipients for whom all records
must be provided, unless such notice would jeopardize an active inves-
tigation.

(c) Prior notification requirements to providers do not apply to
utilization reviews conducted under the direction of the OIE.

§33.354. Provider Cooperation.

(a) The provider, the provider’s associate(s) in a group prac-
tice, or the provider’s office staff shall not contact, examine, or treat
recipients identified as part of the utilization review from the time the
provider receives written notification identifying the recipients to be
reviewed until notified in writing by TDH that normal contacts may be
resumed. There are two exceptions to this exclusion:

(1) for emergency services as defined in §33.308 of this
title (relating to Emergency Dental Services) or

(2) upon approval by TDH of the provider’s request.

(b) Prior to the utilization review, the provider must make
available to the reviewing dentist any and all records maintained by the
provider, including office records and radiographs, for each recipient
identified as part of the review.

(c) Failure to produce such records may result in recoupment
of payments for all services delivered to those recipients whose records
are withheld or otherwise not made available for the utilization review.

§33.355. Disposition of TDH Utilization Review Results.

The results of utilization reviews, either automated or on-site, shall be
forwarded by TDH or HHSC’s designee to OIE for evaluation and fi-
nal disposition. Results of a review which reflects no deviation from
review standards shall be forwarded to the provider within 30 days of
completion of the review.

§33.356. Recoupment of Overpayments as a Result of TDH Utiliza-
tion Review.

If the results of a utilization review indicate overpayment for services
delivered or that payment was made for services not delivered, recoup-
ment is required. The appropriate agency or agency designee shall
notify the provider in writing of any overpayment identified and the
method of recoupment to be used.

§33.358. Referral for Investigation of Fraud or Program Abuse.

All allegations of Medicaid fraud and other unlawful activities will be
reported to the appropriate authority for review of the allegations and
determination of the appropriate action. All complaints alleging quality
of care issues will be referred to the appropriate licensing or regulatory
authority.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 22,

2003.

TRD-200306184
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: October 12, 2003
Proposal publication date: April 4, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
CHAPTER 37. MATERNAL AND INFANT
HEALTH SERVICES
The Texas Department of Health (department) adopts the repeal
of §§37.231-37.244, concerning the Maternal and Infant Health
Improvement Program; §§37.261-37.270, concerning the State
Maternal and Infant Health Care Program Advisory Committee;
and §37.281, concerning the Maternal and Child Health Advisory
Committee without changes to the proposed text as published in
the June 27, 2003, issue of the Texas Register (28 TexReg 4819)
and, therefore, the sections will not be republished.

Specifically, §§37.231-37.244 cover purpose and scope; def-
initions; program; contract and written agreements; selection
of providers; eligibility for prenatal care services; eligibility for
high-risk patient services; services provided to patients; coordi-
nation of benefits and recovery of costs; denial/modification/sus-
pension/termination of services; development and improvement
of guidelines and services; appeals, confidentiality, gifts, and
nondiscrimination; items adopted by reference; and memoran-
dum of understanding. Sections 37.261-37.270 cover authoriza-
tion; purpose; membership; officers; meetings; quorum; sub-
committees; parliamentary procedure; minutes; and public par-
ticipation. Section 37.281 covers procedures of the Maternal and
Child Health Advisory Committee.
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Government Code, §2001.039, requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to Government Code, Chapter 2001 (Admin-
istrative Procedure Act). The department published a Notice
of Intention to Review for §§37.231-37.244, 37.261-37.270, and
37.281 in the Texas Register on April 28, 2000 (25 TexReg 3799).
No comments were received as a result of publication of the no-
tice.

Sections 37.231-37.244, 37.261-37.270, and 37.281 have been
reviewed, and the department has determined that reasons for
adopting the sections no longer exist. Health and Safety Code,
§32.003, authorizes but does not require, the Texas Board of
Health (board) to establish a maternal and infant health improve-
ment services program. Since the department has received no
funding specifically for the maternal and infant health improve-
ment program for several years, the department has chosen to
deliver maternal and child health services in other ways. The
maternal and infant health improvement services program is no
longer operational and, therefore, the rules were repealed.

No comments were received concerning the proposal during the
comment period.

SUBCHAPTER L. MATERNAL AND INFANT
HEALTH IMPROVEMENT PROGRAM
25 TAC §§37.231 - 37.244

The repeals are adopted under Health and Safety Code,
§32.003, which directs the Texas Board of Health (board) to
adopt rules if the maternal and infant health improvement
services program is established; Health and Safety Code,
§32.006, which directs the board to adopt rules necessary to
administer the program; and Health and Safety Code, §12.001,
which provides the board with the authority to adopt rules for
the performance of every duty imposed by law on the board, the
department, and the commissioner of health. The review of the
sections implements Government Code, §2001.039.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 19,

2003.

TRD-200306121
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: October 9, 2003
Proposal publication date: June 27, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
SUBCHAPTER N. STATE MATERNAL AND
INFANT HEALTH CARE PROGRAM ADVISORY
COMMITTEE
25 TAC §§37.261 - 37.270

The repeals are adopted under Health and Safety Code,
§32.003, which directs the Texas Board of Health (board) to
adopt rules if the maternal and infant health improvement

services program is established; Health and Safety Code,
§32.006, which directs the board to adopt rules necessary to
administer the program; and Health and Safety Code, §12.001,
which provides the board with the authority to adopt rules for
the performance of every duty imposed by law on the board, the
department, and the commissioner of health. The review of the
sections implements Government Code, §2001.039.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 19,

2003.

TRD-200306123
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: October 9, 2003
Proposal publication date: June 27, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
SUBCHAPTER O. MATERNAL AND CHILD
HEALTH ADVISORY COMMITTEE
25 TAC §37.281

The repeals are adopted under Health and Safety Code,
§32.003, which directs the Texas Board of Health (board) to
adopt rules if the maternal and infant health improvement
services program is established; Health and Safety Code,
§32.006, which directs the board to adopt rules necessary to
administer the program; and Health and Safety Code, §12.001,
which provides the board with the authority to adopt rules for
the performance of every duty imposed by law on the board, the
department, and the commissioner of health. The review of the
sections implements Government Code, §2001.039.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 19,

2003.

TRD-200306122
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: October 9, 2003
Proposal publication date: June 27, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
CHAPTER 123. RESPIRATORY CARE
PRACTITIONER CERTIFICATION
25 TAC §123.3

The Texas Department of Health (department) adopts an
amendment to §123.3, concerning the Respiratory Care
Practitioners Advisory Committee (committee). The section is
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adopted without changes to the proposed text as published
in the June 27, 2003, issue of the Texas Register (28 TexReg
4822), and the section will not be republished.

The committee has provided advice to the Texas Board of Health
(board) and the department related to rules and examinations for
the certification of respiratory care practitioners. The commit-
tee is established under the Health and Safety Code, §11.016,
which allows the board to establish advisory committees. The
committee is governed by the Government Code, Chapter 2110,
concerning state agency advisory committees.

Government Code, §2001.039, requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001
(Administrative Procedure Act). The department has reviewed
§123.3 and has determined that reasons for adopting the
section continue to exist; however, changes were necessary as
described in this preamble.

The department published a Notice of Intention to Review for
§123.3 in the Texas Register on May 30, 2003 (28 TexReg 4325).
No comments were received due to publication of this notice.

In 1993, the Texas Legislature passed Senate Bill 383 (now cod-
ified in the Government Code, Chapter 2110), which requires
that each state agency adopt rules on advisory committees. The
rules must state the purpose of the committee, describe the
tasks of the committee, describe the manner in which the com-
mittee will report to the agency, and establish a date on which the
committee will be automatically abolished unless the governing
body of the agency affirmatively votes to continue the commit-
tee’s existence.

In 2001, the board established a rule relating to the Respiratory
Care Practitioners Advisory Committee. The rule states that the
committee will automatically be abolished on November 1, 2003.
The board has now reviewed and evaluated the committee and
has determined that the committee should continue in existence
until November 1, 2007.

This section amends provisions relating to the operation of the
committee. Specifically, language is revised to: continue the
committee until November 1, 2007; specify that the committee
appoints its presiding and assistant presiding officers; include
additional requirements regarding statements by members; and
clarify the components that the committee must include in an an-
nual report to the board.

No public comments were received during the comment period
for the rule.

The amendment is adopted under Health and Safety Code,
§11.016, which allows the Texas Board of Health (board) to
establish advisory committees; §12.001, which provides the
board with the authority to adopt rules for the performance of
every duty imposed by law on the board, the department, and
the commissioner; and Government Code, §2110.005, which
requires the department to adopt rules stating the purpose
and tasks of its advisory committees. The review of this rule
implements Government Code, §2001.039.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 19,

2003.

TRD-200306126
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: October 9, 2003
Proposal publication date: June 27, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
CHAPTER 129. OPTICIANS’ REGISTRY
The Texas Department of Health (department) adopts amend-
ments to §§129.1 and 129.2 and the repeal of §129.3,
concerning the Opticians’ Registry Advisory Committee (com-
mittee). The sections are adopted without changes to the
proposed text as published in the June 27, 2003, issue of the
Texas Register (28 TexReg 4823) and the sections will not be
republished.

The committee has provided advice to the Texas Board of Health
(board) and the department in the area of opticianry and the reg-
ulation of dispensing opticians.

In 1993, the Texas Legislature passed Senate Bill 383 (now cod-
ified in the Government Code, Chapter 2110) which requires that
each state agency adopt rules on advisory committees. The
rules must state the purpose of the committee, describe the
tasks of the committee, describe the manner in which the com-
mittee will report to the agency, and establish a date on which the
committee will be automatically abolished unless the governing
body of the agency affirmatively votes to continue the commit-
tee’s existence.

In 2001, the board established a rule relating to the Opticians’
Registry Advisory Committee. The rule states that the commit-
tee will automatically be abolished on November 1, 2003, and
the board has determined that the committee should be abol-
ished on that date. Issues relating to the type of advice previ-
ously provided by the committee are better addressed through
the establishment of ad hoc workgroups.

The amendments to §§129.1 and 129.2 and the repeal of §129.3
are necessary to eliminate language referencing the committee.

No public comments were received during the comment period
for the rules.

25 TAC §129.1, §129.2

The amendments are adopted under the Health and Safety
Code, §11.016, which allows the Texas Board of Health (board)
to establish advisory committees; the Government Code,
Chapter 2110, which sets standards for the evaluation of
advisory committees by the agencies for which they function;
and the Health and Safety Code, §12.001, which provides the
board with authority to adopt rules for the performance of every
duty imposed by law upon the board, the department, and the
commissioner of health.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 19,

2003.

TRD-200306119
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Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: October 9, 2003
Proposal publication date: June 27, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
25 TAC §129.3

The repeal is adopted under the Health and Safety Code,
§11.016, which allows the board to establish advisory com-
mittees; the Government Code, Chapter 2110, which sets
standards for the evaluation of advisory committees by the
agencies for which they function; and the Health and Safety
Code, §12.001, which provides the board with authority to adopt
rules for the performance of every duty imposed by law upon
the board, the department, and the commissioner of health.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 19,

2003.

TRD-200306120
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: October 9, 2003
Proposal publication date: June 27, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
CHAPTER 143. MEDICAL RADIOLOGIC
TECHNOLOGISTS
25 TAC §143.3

The Texas Department of Health (department) adopts an
amendment to §143.3, concerning the Medical Radiologic
Technologist Advisory Committee (committee). This section
is adopted without changes to the proposed text as published
in the June 27, 2003, issue of the Texas Register (28 TexReg
4824), and the section will not be republished.

The committee has provided advice to the Texas Board of Health
(board) and the department related to rules and examinations for
the certification of medical radiologic technologists. The commit-
tee is established under the Health and Safety Code, §11.016,
which allows the board to establish advisory committees. The
committee is governed by the Government Code, Chapter 2110,
concerning state agency advisory committees.

Government Code, §2001.039, requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001
(Administrative Procedure Act). The department has reviewed
§143.3 and has determined that reasons for adopting the
section continue to exist; however, changes were necessary as
described in this preamble.

The department published a Notice of Intention to Review for
§143.3 in the Texas Register on May 30, 2003 (28 TexReg 4325).
No comments were received due to publication of this notice.

In 1993, the Texas Legislature passed Senate Bill 383 (now cod-
ified in the Government Code, Chapter 2110), which requires
that each state agency adopt rules on advisory committees. The
rules must state the purpose of the committee, describe the
tasks of the committee, describe the manner in which the com-
mittee will report to the agency, and establish a date on which the
committee will be automatically abolished unless the governing
body of the agency affirmatively votes to continue the commit-
tee’s existence.

In 2001, the board established a rule relating to the Medical Ra-
diologic Technologist Advisory Committee. The rule states that
the committee will automatically be abolished on November 1,
2003. The board has now reviewed and evaluated the commit-
tee and has determined that the committee should continue in
existence until November 1, 2007.

This section amends provisions relating to the operation of the
committee. Specifically, language is revised to: continue the
committee until November 1, 2007; specify that the committee
appoints its presiding and assistant presiding officers; indicate
the terms of office; include additional requirements regarding
statements by members; and clarify the components that the
committee must include in an annual report to the board.

No public comments were received during the comment period
for the rule.

The amendment is adopted under Health and Safety Code,
§11.016, which allows the Texas Board of Health (board) to
establish advisory committees; §12.001, which provides the
board with the authority to adopt rules for the performance of
every duty imposed by law on the board, the department, and
the commissioner; and Government Code, §2110.005, which
requires the department to adopt rules stating the purpose
and tasks of its advisory committees. The review of this rule
implements Government Code, §2001.039.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 19,

2003.

TRD-200306124
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: October 9, 2003
Proposal publication date: June 27, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
CHAPTER 146. TRAINING AND
REGULATION OF PROMOTORAS
25 TAC §146.2

The Texas Department of Health (department) adopts an
amendment to §146.2, concerning the Promotor(a) or Com-
munity Health Worker Training and Certification Advisory
Committee (committee). This section is adopted without
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changes to the proposed text as published in the June 27, 2003,
issue of the Texas Register (28 TexReg 4826), and the section
will not be republished.

The committee has provided advice to the Texas Board of Health
(board) and the department related to the review of applications
and the recommendation of qualifying applicants as sponsoring
institutions, training instructors or as promotores(as) or commu-
nity health workers. The committee also recommends new or
amended rules for the approval of the board. The committee is
established under the Health and Safety Code, §11.016, which
allows the board to establish advisory committees. The commit-
tee is governed by the Government Code, Chapter 2110, con-
cerning state agency advisory committees.

Government Code, §2001.039, requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001
(Administrative Procedure Act). The department has reviewed
§146.2 and has determined that reasons for adopting the
section continue to exist; however, changes were necessary as
described in this preamble.

The department published a Notice of Intention to Review for
§146.2 in the Texas Register on May 2, 2003 (28 TexReg 3741).
No comments were received due to publication of this notice.

In 1993, the Texas Legislature passed Senate Bill 383 (now cod-
ified in the Government Code, Chapter 2110), which requires
that each state agency adopt rules on advisory committees. The
rules must state the purpose of the committee, describe the
tasks of the committee, describe the manner in which the com-
mittee will report to the agency, and establish a date on which the
committee will be automatically abolished unless the governing
body of the agency affirmatively votes to continue the commit-
tee’s existence.

In 2001, the board established a rule relating to the Promotor(a)
or Community Health Worker Training and Certification Advisory
Committee. The rule states that the committee will automati-
cally be abolished on November 1, 2003. The board has now
reviewed and evaluated the committee and has determined that
the committee should continue in existence until November 1,
2007.

This section amends provisions relating to the operation of the
committee. Specifically, language is revised to: continue the
committee until November 1, 2007; change the terms of commit-
tee membership from four years to six years; include additional
requirements regarding statements by members; add require-
ments related to travel reimbursement; and clarify the compo-
nents that the committee must include in an annual report to the
board.

No public comments were received during the comment period
for the rule.

The amendment is adopted under Health and Safety Code,
§11.016, which allows the Texas Board of Health (board) to
establish advisory committees; §12.001, which provides the
board with the authority to adopt rules for the performance of
every duty imposed by law on the board, the department, and
the commissioner; and Government Code, §2110.005, which
requires the department to adopt rules stating the purpose
and tasks of its advisory committees. The review of this rule
implements Government Code, §2001.039.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 19,

2003.

TRD-200306129
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: October 9, 2003
Proposal publication date: June 27, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 3. LIFE, ACCIDENT AND HEALTH
INSURANCE AND ANNUITIES
SUBCHAPTER X. PREFERRED PROVIDER
PLANS
28 TAC §3.3703

The Commissioner of Insurance adopts amendments to
§3.3703, concerning required contracting provisions for pre-
ferred provider plans. The amendments are adopted without
changes to the proposed text as published in the July 4, 2003,
issue of the Texas Register (28 TexReg 5087). The commis-
sioner adopted emergency rules to take effect on August 16,
2003 in compliance with provisions of Senate Bill (SB) 418.
These emergency rules were published in the August 29, 2003,
issue of the Texas Register (28 TexReg 7019). The emergency
rules will be withdrawn at the time these adopted rules become
effective. Other provisions of SB 418 are addressed in adopted
rules published elsewhere in this issue of the Texas Register.

These amendments are necessary to implement provisions of
SB 418 (78th Regular Legislative Session) which relate to the
coding guidelines and other information that an insurer must sup-
ply upon request of a preferred provider.

In developing these rules, the department has had extensive
discussions and consultations with the Clean Claims Working
Group (CCWG), a group originally established by the depart-
ment in 2001 and comprised of representatives of carriers, physi-
cians, providers, and trade associations, and open in attendance
to all other interested persons. As part of its continuing con-
sultation with the CCWG, the department held three meetings
with the group in May and June of 2003 to discuss implementa-
tion of the new statute. In addition, SB 418 required the com-
missioner to appoint a Technical Advisory Committee on Claims
Processing (TACCP) to, among other things, advise the commis-
sioner on technical aspects of coding of health care services and
claims development, submission, processing, adjudication, and
payment. The statute also requires the commissioner to con-
sult with the TACCP prior to adopting any rules. The majority of
the members of the CCWG have been appointed to the TACCP,
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which on June 18 and September 9, 2003 held meetings at which
the rules were discussed.

The commissioner held a public hearing on the proposed sec-
tions on August 7, 2003 (Docket No. 2553).

SB 418, in pertinent part, required certain changes to the depart-
ment’s existing rule requiring disclosure of fee schedules and
coding information that affect the payment for services provided
by physicians and other health care providers pursuant to a pre-
ferred provider contract subject to Texas Insurance Code Art.
3.70-3C. These amendments add language to the existing dis-
closure rule to conform to new requirements of SB 418.

The adopted amendments to subsections (a)(20) and (a)(20)(F)
delete outdated compliance date language contained in the
original rule. The adopted amendments to subsection (a)(20)(A)
state that disclosed bundling processes must be consistent with
nationally recognized and generally accepted bundling edits
and logic, and add to the list of information to be disclosed,
the publisher, product name and version of any software used
by the insurer to determine bundling and unbundling of claims.
The adopted amendments to subsection (a)(20)(D) require the
insurer to give 90, rather than 60, days written notice of any
changes, and provide that an insurer may not make retroactive
changes to any of the information required to be provided by
paragraph (20). Adopted subsection (a)(20)(G) adds "other
business operations" and "communications with a governmental
agency involved in the regulation of health care or insurance"
to the list of acceptable uses of disclosed information. The
adopted amendments to that subparagraph also change the
term "verification" to "representation" to avoid confusion with
the verification provisions of SB 418.

Adopted subsection (a)(20)(H) allows a preferred provider that
receives information under the disclosure requirements to termi-
nate its contract with a preferred provider carrier on or before
the 30th day after the date the provider receives the information,
without penalty or discrimination in participation in other products
or plans so long as proper notice is given to insureds in compli-
ance with existing law. Adopted subsection (a)(20)(I) provides
that the provisions of this paragraph may not be waived, voided,
or nullified by contract. Adopted subsection (a)(21) provides that
an insurer may require a preferred provider to retain in its records
updated information concerning a patient’s other health benefit
plan coverage.

Where applicable, the department has indicated comments re-
ceived on the comparable Chapter 11 rule, §11.901, published
elsewhere in this issue of the Texas Register, by enclosing the
reference in brackets.

General.

Comment: Two commenters state that proposed §3.3703 is not
applicable to dental claims. Some commenters suggest that
"stand-alone" dental plans be exempted from the requirements
of SB 418 altogether, asserting that the bill’s provisions are
based upon medical standards (rather than dental standards).
One commenter expresses support for applying the require-
ments to dental claims.

Agency response: Some commenters correctly noted that Arti-
cle 3.70-3 of the Texas Insurance Code does not apply to pro-
visions for dental care benefits in any health insurance policy.
Accordingly, §3.3703 does not apply to dental claims. SB 418
does, however, apply to HMOs, generally, and provides no basis
for excluding dental HMOs from its provisions.

Comment: A commenter requests clarification that the rule
would not apply to Medicare+Choice claims. Some commenters
ask that the department clarify whether Employee Retirement
Income Security Act (ERISA) claims are subject to the rule.
Some urge application of these provisions to ERISA claims,
while others reject such application.

Agency response: The rule does not apply to Medicare+Choice
claims. The rule does not apply to benefits available under valid
self-funded ERISA plans.

Comment: Several commenters recommend that the rule be
made applicable to all existing contracts.

Agency response: The department disagrees. SB 418 provides
that a contract entered into or renewed on or after August 16,
2003 would be subject to the statute. Therefore, the rule would
also be applicable to contracts entered into or renewed on or
after that date.

Comment: A commenter requests that the effective date be de-
ferred to permit carriers sufficient time to draft, file with the de-
partment, and distribute to physicians and providers new con-
tractual provisions. Others also generally recommend deferring
the effective date, e.g., to January 1, 2004. Yet other com-
menters support an early effective date.

Agency response: SB 418 provided that certain provisions would
be effective immediately upon enactment (June 17, 2003) and
other provisions would be applicable 60 days after the effective
date of the statute (August 16, 2003). The Legislature deter-
mined the effective date of these provisions. Prompt implemen-
tation of these statutory protections was reflected in the adoption
of emergency rules with an effective date of August 16, 2003.
This adoption gives permanent effect to the implementation of
certain SB 418 provisions.

The department also notes that PPO preferred provider carriers
are not required to file their physician/provider contracts with the
department. While HMO provider contracts must be filed, no
department approval is required prior to use.

Limitations on Requests: A commenter recommends limiting the
number of claims payment information requests physicians and
providers may make of carriers annually. The commenter sug-
gests that physicians and providers be permitted to request such
information no more than twice a year.

Agency response: The department disagrees with the sug-
gested limitation. SB 418 provides unrestricted access to claims
payment information.

§3.3703(a)(20)(A)(i) [§11.901(10)(A)(i)]: A commenter suggests
that the listing of codes be expanded to include the "Current Den-
tal Terminology" (CDT) code set, as dental plans would find it im-
possible to comply with a requirement to use the CPT code set.
The commenter further notes that the dental industry does not
have a diagnostic code set comparable to the ICD-9-CM codes,
nor are there industry-wide modifiers to code sets.

Agency response: Section 11.901(10)(A)(i) only requires fee
schedule information to include applicable codes and modifiers.
Note §3.3703 is not applicable to dental claims.

§3.3703(a)(20)(A)(iii) [§11.901(10)(A)(iii)]: Several commenters
suggest that the department clarify the compliance standards re-
garding "nationally recognized and generally accepted bundling
edits and logic." One commenter suggests the department
specifically reference the kinds of software programs that would
satisfy the rule requirement. One commenter recommends
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that the department establish criterion-by-criterion standards to
identify legitimate practices on an interdisciplinary basis, and
urges the department to not specify one single software as the
standard. Another commenter urges the adoption of Correct
Coding Initiative (CCI) edits as the standard, asserting that
carriers should not be permitted to have their "own" systems.
Another commenter urges that any such criteria have a clinical,
rather than financial, basis. Another commenter questions,
if carriers used commercially available software, whether the
identification of the software and edits would satisfy the rule’s
requirements. A commenter questions whether carriers would
be able to use claim audit software edits to deny or reduce
payments, according to multiple surgery guidelines and industry
reimbursement standards.

Agency response: SB 418 requires that carriers’ claims pay-
ment processes be consistent with nationally recognized, gen-
erally accepted bundling edits and logic. It also requires car-
riers, upon request, to provide their contracted physicians and
providers, with a description and copy of their coding guidelines,
including any underlying bundling processes. This information
must include the name, edition, and model version of the soft-
ware the carrier uses to determine bundling and unbundling of
claims. The adopted rule confirms the minimum requirement im-
posed by SB 418, i.e., that carriers must disclose their bundling
edits and logic, and, pursuant to subparagraph (vii), if software
is used, identify the publisher, product name and version of such
product. At the same time, the rule puts carriers on notice that
their bundling edits and logic must enjoy a general recognition
and acceptance, nationally. SB 418 requires the department to
consult with the TACCP regarding implementation of any stan-
dardized coding and bundling edits and logic. Therefore, the de-
partment declines to change the rule, as adopted, at this time.
However, it may propose additional amendments to the rule, sub-
sequent to further consultation with the TACCP.

§3.3703(a)(20)(F) [§11.901(10)(F)]: One commenter suggests
permitting companies to satisfy requirements of disclosure of
fee schedules, bundling guidelines, etc., via a website. Another
commenter observes that some carriers’ sites are so extensive
that finding the claims payment information is excessively diffi-
cult. That commenter requests that the rule clarify the carrier’s
obligation to specify where a physician or provider should look
on the web.

Agency response: The department disagrees that further clari-
fication is needed. The rule permits carriers to disclose claims
payment information by any reasonable method through which
the provider can access the information. The rule also requires
the carrier to disclose claims payment information such that a
reasonable person with sufficient training, experience, and com-
petence in claims processing could determine the payment to
be made under the contract. That standard necessarily requires
that the claims payment information be presented in a clear and
accessible manner. Thus, while a carrier may provide the re-
quired information electronically via such means as a website, it
is not sufficient to merely direct a physician or provider to a gen-
eral website absent specific directions about how to access the
information requested.

§3.3703(a)(20)(G) [§11.901(10)(G)]: One commenter requests
that the department define what is meant by "other business op-
erations."

Agency response: Although the department declines to amend
this language, it will monitor any issues that arise relating to dis-
closure of information under these circumstances, to ascertain
whether future rule amendments are warranted.

§3.3703(a)(20)(G) [§11.901(10)(G)]: One commenter suggests
penalizing physicians and providers that share confidential/pro-
prietary information inappropriately.

Agency response: While the department lacks enforcement au-
thority over physicians and providers, carriers have remedies
available for violations of copyrights, proprietary licensing agree-
ments, etc.

§3.3703(a)(21) [§11.901(11)]: Several commenters, stating that
physicians and providers should not be required to track patients’
health care coverage, recommend deletion of this paragraph.
One commenter supports the proposal to require providers to
maintain insurance information on patients. Another commenter
suggests that the rule require physicians and providers to main-
tain additional insurance information, including a patient’s auto-
mobile coverage.

Agency response: SB 418 specifically permits carriers to require
a physician or provider to retain updated information concerning
a patient’s other health benefit plan coverage. However, auto-
mobile insurance coverage, while potentially inclusive of health
benefits, is not a health benefit plan. The department declines
to change the language of the rule.

For: Community First Health Plans, Inc. and Community
Medicine Associates.

For with changes: Aetna, Blue Cross and Blue Shield of Texas,
Dallas County Medical Society, First Health Group Corp.,
Golden Rule Insurance Company, Gulf Quest, L.P., Harris
County Medical Society, The Health Group, HealthCore Physi-
cians Group, Humana, Inc., Infectious Care, Kelsey-Seybold
Clinic, Medicine Associates of North Texas- Forest Location,
Medicine Associates of North Texas- Mid Cities Office, Medicine
Associates of North Texas- East Dallas Office, Medical Clinic
of North Texas, P.A., National Association of Dental Plans,
Patient Physician Network, South Texas Radiology Group,
Southwest Pain Management, Texas Association of Business,
Texas Association of Health Plans, Texas Eye Institute, Texas
Medical Group Management Association, Texas Oncology, P.A.,
The Woman’s Group, and UnitedHealthcare of Texas, Inc.,

Against: None.

The amendments are adopted under the Insurance Code Art.
3.70-3C, Section 3A and §36.001. Article 3.70-3C, Section
3A(p) gives the Commissioner the authority to adopt rules as
necessary to implement Article 3.70-3C, Section 3A. Article
3.70-3C, Section 3A(m) states that an insurer’s claims payment
processes shall be consistent with nationally recognized,
generally accepted bundling edits and logic. Article 3.70-3C,
Section 3F provides in part that an insurer may require a
physician or provider to retain in the physician’s or provider’s
records updated information concerning other health benefit
plan coverage. Article 3.70-3C, Section 3H contains require-
ments and procedures by which coding, bundling, or other
payment processes and fee schedules may be requested, and
must be provided, pursuant to a contract between an insurer
and a physician or provider. Article 3.70-3C, Section 6(e)(2)
provides that a preferred provider that voluntarily terminates the
preferred provider’s relationship with the insurer shall provide
notice to insureds of the termination, with the assistance of the
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insurer. Section 36.001 of the Insurance Code provides that the
Commissioner of Insurance may adopt any rules necessary and
appropriate to implement the powers and duties of the Texas
Department of Insurance under the Insurance Code and other
laws of this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 15,

2003.

TRD-200306005
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: October 5, 2003
Proposal publication date: July 4, 2003
For further information, please call: (512) 463-6327

♦ ♦ ♦
CHAPTER 11. HEALTH MAINTENANCE
ORGANIZATIONS
SUBCHAPTER J. PHYSICIAN AND
PROVIDER CONTRACTS AND ARRANGE-
MENTS
28 TAC §11.901

The Commissioner of Insurance adopts amendments to
§11.901, concerning required contracting provisions for health
maintenance organizations (HMOs). The amendments are
adopted with a change to the proposed text as published in the
July 4, 2003, issue of the Texas Register (28 TexReg 5089). The
commissioner adopted emergency rules to take effect on August
16, 2003 in compliance with provisions of Senate Bill (SB) 418.
These emergency rules were published in the August 29, 2003,
issue of the Texas Register (28 TexReg 7022). The emergency
rules will be withdrawn at the time these adopted rules become
effective. Other provisions of SB 418 are addressed in adopted
rules published elsewhere in this issue of the Texas Register.

These amendments are necessary to implement provisions of
SB 418 (78th Regular Legislative Session) which relate to the
coding guidelines and other information that an insurer must sup-
ply upon request of a physician or provider.

In developing these rules, the department has had extensive
discussions and consultations with the Clean Claims Working
Group (CCWG), a group originally established by the depart-
ment in 2001 and comprised of representatives of carriers, physi-
cians, providers, and trade associations, and open in attendance
to all other interested persons. As part of its continuing con-
sultation with the CCWG, the department held three meetings
with the group in May and June of 2003 to discuss implementa-
tion of the new statute. In addition, SB 418 required the com-
missioner to appoint a Technical Advisory Committee on Claims
Processing (TACCP) to, among other things, advise the commis-
sioner on technical aspects of coding of health care services and
claims development, submission, processing, adjudication, and
payment. The statute also requires the commissioner to con-
sult with the TACCP prior to adopting any rules. The majority of

the members of the CCWG have been appointed to the TACCP,
which on June 18 and September 9, 2003 held meetings at which
the rules were discussed.

The commissioner held a public hearing on the proposed sec-
tions on August 7, 2003 (Docket No. 2554).

SB 418, in pertinent part, required certain changes to the depart-
ment’s existing rule requiring disclosure of fee schedules and
coding information that affect the payment for services provided
by physicians and other health care providers pursuant to an
HMO contract subject to Texas Insurance Code Chapter 843,
Subchapter J. These amendments add language to the exist-
ing disclosure rule to conform to new requirements of SB 418.
In response to comments, a change has been made to Sec.
11.901(10)(A)(i) to add reference to CDT (Current Dental Tech-
nology) codes.

The adopted amendments to paragraphs (10) and (10)(F) delete
outdated compliance date language contained in the original
rule. The adopted amendments to paragraph (10)(A)(iii) and (iv)
state that disclosed bundling processes must be consistent with
nationally recognized and generally accepted bundling edits
and logic, and add to the list of information to be disclosed, the
publisher, product name and version of any software the HMO
uses to determine bundling and unbundling of claims. The
adopted amendments to paragraph (10)(D) require the HMO
to give 90, rather than 60, days written notice of any changes,
and provide that an HMO may not make retroactive changes to
claims payment procedures or any of the information required
to be provided by paragraph (10). Adopted paragraph (10)(G)
adds "other business operations" and "communications with a
governmental agency involved in the regulation of health care or
insurance" to the list of acceptable uses of disclosed information.
The adopted amendments to that subsection also change the
term "verification" to "representation" in order to avoid confusion
with the verification provisions of SB 418. Adopted paragraph
(10)(H) allows a physician or provider that receives information
under the disclosure requirements to terminate its contract
with an HMO, on or before the 30th day after the date the
physician or provider receives the information, without penalty
or discrimination in participation in other products or plans so
long as proper notice is given to enrollees in compliance with
existing law. Adopted paragraph (10)(I) states the provisions
of this paragraph may not be waived, voided, or nullified by
contract. Adopted paragraph (11) provides that an HMO may
require a physician or provider to retain in its records updated
information concerning a patient’s other health benefit plan
coverage.

Where applicable, the department has indicated comments re-
ceived on the comparable Chapter 3 rule, §3.3703, published
elsewhere in this issue of the Texas Register, by enclosing the
reference in brackets.

General.

Comment: Some commenters suggest that "stand-alone" dental
plans be exempted from the requirements of SB 418 altogether,
asserting that the bill’s provisions are based upon medical stan-
dards (rather than dental standards). One commenter expresses
support for applying the requirements to dental claims.

Agency response: SB 418 applies to HMOs, generally, and pro-
vides no basis for excluding dental HMOs from its provisions.
Therefore, the provisions of §11.901 are applicable to dental
HMOs.

28 TexReg 8626 October 3, 2003 Texas Register



Comment: A commenter requests clarification that the rule
would not apply to Medicare+Choice claims. Some commenters
ask that the department clarify whether Employee Retirement
Income Security Act (ERISA) claims are subject to the rule.
Some urge application of these provisions to ERISA claims,
while others reject such application.

Agency response: The rule does not apply to Medicare+Choice
claims. The rule does not apply to benefits available under valid
self-funded ERISA plans.

Comment: Several commenters recommend that the rule be
made applicable to all existing contracts.

Agency response: The department disagrees. SB 418 provides
that a contract entered into or renewed on or after August 16,
2003 would be subject to the statute. Therefore, the rule would
also be applicable to contracts entered into or renewed on or
after that date.

Comment: A commenter requests that the effective date be de-
ferred to permit carriers sufficient time to draft, file with the de-
partment, and distribute to physicians and providers new con-
tractual provisions. Others also generally recommend deferring
the effective date, e.g., to January 1, 2004. Yet other com-
menters support an early effective date.

Agency response: SB 418 provided that certain provisions would
be effective immediately upon enactment (June 17, 2003) and
other provisions would be applicable 60 days after the effective
date of the statute (August 16, 2003). The Legislature deter-
mined the effective date of these provisions. Prompt implemen-
tation of these statutory protections was reflected in the adoption
of emergency rules with an effective date of August 16, 2003.
This adoption gives permanent effect to the implementation of
certain SB 418 provisions.

The department also notes that PPO preferred provider carriers
are not required to file their physician/provider contracts with the
department. While HMO provider contracts must be filed, no
department approval is required prior to use.

Limitations on Requests: A commenter recommends limiting the
number of claims payment information requests physicians and
providers may make of carriers annually. The commenter sug-
gests that physicians and providers be permitted to request such
information no more than twice a year.

Agency response: The department disagrees with the sug-
gested limitation. SB 418 provides unrestricted access to claims
payment information.

§11.901(10)(A)(i) [§3.3703(a)(20)(A)(i)]: A commenter suggests
that the listing of codes be expanded to include the "Current Den-
tal Terminology" (CDT) code set, as dental plans would find it im-
possible to comply with a requirement to use the CPT code set.
The commenter further notes that the dental industry does not
have a diagnostic code set comparable to the ICD-9-CM codes,
nor are there industry-wide modifiers to code sets.

Agency response: Section 11.901(10)(A)(i) only requires fee
schedule information to include applicable codes and modifiers.
Therefore, the rule does not require the disclosure of inapplica-
ble codes or modifiers; neither does it preclude a carrier’s use
of other applicable code sets. However, the department agrees
to add the CDT code set to the listing of potentially applicable
codes in §11.901(10)(A)(i).

§11.901(10)(A)(iii) [§3.3703(a)(20)(A)(iii)]: Several commenters
suggest that the department clarify the compliance standards re-
garding "nationally recognized and generally accepted bundling
edits and logic." One commenter suggests the department
specifically reference the kinds of software programs that would
satisfy the rule requirement. One commenter recommends
that the department establish criterion-by-criterion standards to
identify legitimate practices on an interdisciplinary basis, and
urges the department to not specify one single software as the
standard. Another commenter urges the adoption of Correct
Coding Initiative (CCI) edits as the standard, asserting that
carriers should not be permitted to have their "own" systems.
Another commenter urges that any such criteria have a clinical,
rather than financial, basis. Another commenter questions,
if carriers used commercially available software, whether the
identification of the software and edits would satisfy the rule’s
requirements. A commenter questions whether carriers would
be able to use claim audit software edits to deny or reduce
payments, according to multiple surgery guidelines and industry
reimbursement standards.

Agency response: SB 418 requires that carriers’ claims pay-
ment processes be consistent with nationally recognized, gen-
erally accepted bundling edits and logic. It also requires car-
riers, upon request, to provide their contracted physicians and
providers, with a description and copy of their coding guidelines,
including any underlying bundling processes. This information
must include the name, edition, and model version of the soft-
ware the carrier uses to determine bundling and unbundling of
claims. The adopted rule confirms the minimum requirement im-
posed by SB 418, i.e., that carriers must disclose their bundling
edits and logic, and, pursuant to subparagraph (vii), if software
is used, identify the publisher, product name and version of such
product. At the same time, the rule puts carriers on notice that
their bundling edits and logic must enjoy a general recognition
and acceptance, nationally. SB 418 requires the department to
consult with the TACCP regarding implementation of any stan-
dardized coding and bundling edits and logic. Therefore, the de-
partment declines to change the rule, as adopted, at this time.
However, it may propose additional amendments to the rule, sub-
sequent to further consultation with the TACCP.

§11.901(10)(F) [§3.3703(a)(20)(F)]: One commenter suggests
permitting companies to satisfy requirements of disclosure of
fee schedules, bundling guidelines, etc., via a website. Another
commenter observes that some carriers’ sites are so extensive
that finding the claims payment information is excessively diffi-
cult. That commenter requests that the rule clarify the carrier’s
obligation to specify where a physician or provider should look
on the web.

Agency response: The department disagrees that further clari-
fication is needed. The rule permits carriers to disclose claims
payment information by any reasonable method through which
the provider can access the information. The rule also requires
the carrier to disclose claims payment information such that a
reasonable person with sufficient training, experience, and com-
petence in claims processing could determine the payment to
be made under the contract. That standard necessarily requires
that the claims payment information be presented in a clear and
accessible manner. Thus, while a carrier may provide the re-
quired information electronically via such means as a website, it
is not sufficient to merely direct a physician or provider to a gen-
eral website absent specific directions about how to access the
information requested.
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§11.901(10)(G) [§3.3703(a)(20)(G)]: One commenter requests
that the department define what is meant by "other business op-
erations."

Agency response: Although the department declines to amend
this language, it will monitor any issues that arise relating to dis-
closure of information under these circumstances, to ascertain
whether future rule amendments are warranted.

§11.901(10)(G) [§3.3703(a)(20)(G)]: One commenter suggests
penalizing physicians and providers that share confidential/pro-
prietary information inappropriately.

Agency response: While the department lacks enforcement au-
thority over physicians and providers, carriers have remedies
available for violations of copyrights, proprietary licensing agree-
ments, etc.

§11.901(11) [§3.3703(a)(21)]: Several commenters, stating that
physicians and providers should not be required to track patients’
health care coverage, recommend deletion of this paragraph.
One commenter supports the proposal to require providers to
maintain insurance information on patients. Another commenter
suggests that the rule requires physicians and providers to main-
tain additional insurance information, including a patient’s auto-
mobile coverage.

Agency response: SB 418 specifically permits carriers to require
a physician or provider to retain updated information concerning
a patient’s other health benefit plan coverage. However, auto-
mobile insurance coverage, while potentially inclusive of health
benefits, is not a health benefit plan. The department declines
to change the language of the rule.

For: Community First Health Plans, Inc., and Community
Medicine Associates.

For with changes: Aetna, Blue Cross and Blue Shield of Texas,
Dallas County Medical Society, First Health Group Corp.,
Golden Rule Insurance Company, Gulf Quest, L.P., Harris
County Medical Society, The Health Group, HealthCore Physi-
cians Group, Humana, Inc., Infectious Care, Kelsey-Seybold
Clinic, Medicine Associates of North Texas- Forest Location,
Medicine Associates of North Texas- Mid Cities Office, Medicine
Associates of North Texas- East Dallas Office, Medical Clinic
of North Texas, P.A., National Association of Dental Plans,
Patient Physician Network, South Texas Radiology Group,
Southwest Pain Management, Texas Association of Business,
Texas Association of Health Plans, Texas Eye Institute, Texas
Medical Group Management Association, Texas Oncology, P.A.,
The Woman’s Group, and UnitedHealthcare of Texas, Inc.,

Against: None.

The amendments are adopted under the Insurance Code
§§843.309, 843.319, 843.341, 843.349 and 36.001. Section
843.341(b) states that an HMO’s claims payment processes
shall be consistent with nationally recognized, generally ac-
cepted bundling edits and logic. Section 843.349(a) provides in
part that an HMO may require a physician or provider to retain
in the physician’s or provider’s records updated information
concerning other health benefit plan coverage. Section 843.319
contains requirements and procedures by which coding,
bundling, or other payment processes and fee schedules may
be requested, and must be provided, pursuant to a contract
between an HMO and a physician or provider. Section 843.309
requires an HMO’s contract with a physician or provider to pro-
vide for reasonable advance notice to enrollees of termination
of a physician or provider from the HMO’s network. Section

36.001 of the Insurance Code provides that the Commissioner
of Insurance may adopt any rules necessary and appropriate
to implement the powers and duties of the Texas Department
of Insurance under the Insurance Code and other laws of this
state.

§11.901. Required Provisions.

Physician and provider contracts and arrangements shall include the
following provisions:

(1) regarding hold harmless clause as described in the In-
surance Code Article 20A.18A(g) and §11.1102 of this title (relating
to Hold Harmless Clause);

(2) regarding retaliation as described in the Insurance Code
Article 20A.14(k);

(3) regarding continuity of treatment, if applicable, as de-
scribed in the Insurance Code Article 20A.18(A)(c);

(4) regarding written notification of termination to a physi-
cian or provider at least 90 days prior to the effective date of the ter-
mination of the physician or provider, except in the case of imminent
harm to patient health, action against license to practice, or fraud pur-
suant to Insurance Code Article 20A.18A(b), in which case termination
may be immediate. Upon written notification of termination, a physi-
cian or provider may seek review of the termination within a period not
to exceed 60 days, pursuant to the procedure set forth in the Insurance
Code Article 20A.18A(b). The HMO must provide notification of the
termination of a physician or provider to its enrollees receiving care
from the provider being terminated at least 30 days before the effec-
tive date of the termination. Notification of termination of a physician
or provider to enrollees for reasons related to imminent harm may be
given to enrollees immediately;

(5) regarding posting of complaints notice in physi-
cian/provider offices as described in the Insurance Code Article
20A.18A(i). A representative notice that complies with this require-
ment may be obtained from the Texas Department of Insurance,
HMO/UR/QA Group, P.O. Box 149104, Austin, Texas 78714-9104;

(6) regarding indemnification of the HMO as described in
the Insurance Code Article 20A.18A(f);

(7) regarding prompt payment of claims as described in the
Insurance Code Article 20A.09(j) and all applicable statutes and rules
pertaining to prompt payment of clean claims, including Insurance
Code Article 20A.18B (Prompt Payment of Physician and Providers)
and §§21.2801-21.2820 of this title (relating to Submission of Clean
Claims) with respect to the payment to the physician or provider for
covered services that are rendered to enrollees;

(8) regarding capitation, if applicable, as described in the
Insurance Code Article 20A.18A(e);

(9) regarding selection of a primary physician or provider,
if applicable, as described in the Insurance Code Article 20A.18A(e);
and

(10) entitling the physician or provider upon request to all
information necessary to determine that the physician or provider is
being compensated in accordance with the contract. A physician or
provider may make the request for information by any reasonable and
verifiable means. The information must include a level of detail suffi-
cient to enable a reasonable person with sufficient training, experience
and competence in claims processing to determine the payment to be
made according to the terms of the contract for covered services that are
rendered to enrollees. The HMO may provide the required information
by any reasonable method through which the physician or provider can
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access the information, including e-mail, computer disks, paper or ac-
cess to an electronic database. Amendments, revisions or substitutions
of any information provided pursuant to this paragraph must be made in
accordance with subparagraph (D) of this paragraph. The HMO shall
provide the fee schedules and other required information by the 30th
day after the date the HMO receives the physician’s or provider’s re-
quest.

(A) This information must include a physician-specific
or provider-specific summary and explanation of all payment and reim-
bursement methodologies that will be used to pay claims submitted by
a physician or provider. At a minimum, the information must include:

(i) a fee schedule, including, if applicable, CPT,
HCPCS, CDT, ICD-9-CM codes and modifiers:

(I) by which all claims for covered services sub-
mitted by or on behalf of the contracting physician or provider will be
calculated and paid; or

(II) that pertains to the range of health care ser-
vices reasonably expected to be delivered under the contract by that
contracting physician or provider on a routine basis along with a toll-
free number or electronic address through which the contracting physi-
cian or provider may request the fee schedules applicable to any cov-
ered services that the physician or provider intends to provide to an en-
rollee and any other information required by this paragraph, that per-
tains to the service for which the fee schedule is being requested if
that information has not previously been provided to the physician or
provider;

(ii) all applicable coding methodologies;

(iii) all applicable bundling processes, which must
be consistent with nationally recognized and generally accepted
bundling edits and logic;

(iv) all applicable downcoding policies;

(v) a description of any other applicable policy or
procedure the HMO may use that affects the payment of specific claims
submitted by or on behalf of the contracting physician or provider, in-
cluding recoupment;

(vi) any addenda, schedules, exhibits or policies
used by the HMO in carrying out the payment of claims submitted by
or on behalf of the contracting physician or provider that are necessary
to provide a reasonable understanding of the information provided
pursuant to this paragraph; and

(vii) the publisher, product name and version of
any software the HMO uses to determine bundling and unbundling of
claims.

(B) In the case of a reference to source information as
the basis for fee computation that is outside the control of the HMO,
such as state Medicaid or federal Medicare fee schedules, the informa-
tion provided by the HMO shall clearly identify the source and explain
the procedure by which the physician or provider may readily access
the source electronically, telephonically, or as otherwise agreed to by
the parties.

(C) Nothing in this paragraph shall be construed to re-
quire an HMO to provide specific information that would violate any
applicable copyright law or licensing agreement. However, the HMO
must supply, in lieu of any information withheld on the basis of copy-
right law or licensing agreement, a summary of the information that
will allow a reasonable person with sufficient training, experience and
competence in claims processing to determine the payment to be made

according to the terms of the contract for covered services that are ren-
dered to enrollees as required by subparagraph (A) of this paragraph.

(D) No amendment, revision, or substitution of any of
the claims payment procedures or any of the information required to
be provided by this paragraph shall be effective as to the contracting
physician or provider, unless the HMO provides at least 90 calendar
days written notice to the contracting physician or provider identify-
ing with specificity the amendment, revision or substitution. An HMO
may not make retroactive changes to claims payment procedures or any
of the information required to be provided by this paragraph. Where
a contract specifies mutual agreement of the parties as the sole mech-
anism for requiring amendment, revision or substitution of the infor-
mation required by this paragraph, the written notice specified in this
section does not supersede the requirement for mutual agreement.

(E) Failure to comply with this paragraph constitutes a
violation of Insurance Code Chapter 20A (Texas Health Maintenance
Organization Act).

(F) This paragraph applies to all contracts entered into
or renewed on or after the effective date of this paragraph. Upon re-
ceipt of a request, the HMO must provide the information required by
subparagraphs (A) - (D) of this paragraph to the contracting physician
or provider by the 30th day after the date the HMO receives the con-
tracting physician’s or provider’s request.

(G) A physician or provider that receives information
under this paragraph:

(i) may not use or disclose the information for any
purpose other than:

(I) the physician’s or provider’s practice man-
agement,

(II) billing activities,

(III) other business operations, or

(IV) communications with a governmental
agency involved in the regulation of health care or insurance;

(ii) may not use this information to knowingly sub-
mit a claim for payment that does not accurately represent the level,
type or amount of services that were actually provided to an enrollee
or to misrepresent any aspect of the services; and

(iii) may not rely upon information provided pur-
suant to this paragraph about a service as a representation that an en-
rollee is covered for that service under the terms of the enrollee’s evi-
dence of coverage.

(H) A physician or provider that receives information
under this paragraph may terminate the contract on or before the 30th
day after the date the physician or provider receives the information
without penalty or discrimination in participation in other health care
products or plans. The contract between the HMO and physician or
provider shall provide for reasonable advance notice to enrollees being
treated by the physician or provider prior to the termination consistent
with Insurance Code §843.309.

(I) The provisions of this paragraph may not be waived,
voided, or nullified by contract.

(11) An HMO may require a contracting physician or
provider to retain in the contracting physician or provider’s records
updated information concerning a patient’s other health benefit plan
coverage.
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♦ ♦ ♦
CHAPTER 19. AGENTS’ LICENSING
SUBCHAPTER R. UTILIZATION REVIEW
AGENTS
28 TAC §§19.1703, 19.1723, 19.1724

The Commissioner of Insurance adopts amendments to
§19.1703 and new §19.1723 and §19.1724 concerning pro-
cedures by which physicians and providers that contract with
an insurer or health maintenance organization (referred to
as "preferred providers" in the rule text) may request, and
insurers that issue preferred provider benefit plans and health
maintenance organizations (hereinafter collectively "carriers")
may provide, preauthorization and verification of medical care
or health care services. These amendments also concern
procedures by which certain non-contracted providers may
request and carriers may provide verification of medical care or
health care services. These sections are adopted with changes
to the proposed text as published in the July 4, 2003, issue of
the Texas Register (28 TexReg 5091). The amended and new
sections are the result of the enactment of Senate Bill (SB) 418
during the 78th Regular Legislative Session. That legislation,
among other things, amended Texas Insurance Code Art.
3.70-3C, concerning preferred provider benefit plans, and the
Texas Health Maintenance Organization (HMO) Act, Texas In-
surance Code Chapter 843, to provide comprehensive changes
to the procedures and requirements governing the processing
and payment of clean claims submitted by certain physicians
and providers. While SB 418 and the rule apply to preferred
providers of insurers that issue preferred provider benefit plans,
physicians and providers contracted with HMOs, and certain
other physicians and providers in certain circumstances, this
order will use the terms "preferred provider," "physician" and
"provider" to refer to the entities to whom the rule applies. Other
provisions of SB 418 are addressed in adopted rules published
elsewhere in this issue of the Texas Register. Pursuant to
SB 418, several provisions of the law became applicable to
contracts between carriers and physicians and providers that
were entered into or renewed, or certain services that were
provided, on and after the 60th day after the effective date of
the statute, rendering those provisions effective on August 16,
2003. The commissioner adopted rules on an emergency basis,
effective August 16, 2003, which were published in the August
29, 2003, issue of the Texas Register (28 TexReg 7024). The
emergency rules will be withdrawn at the time these adopted
rules become effective.

These sections are necessary to implement certain provisions
of SB 418, which made comprehensive changes to the proce-
dures and requirements governing the processing and payment
of clean claims submitted by physicians and providers. Among
other things, SB 418 added the concepts of preauthorization,

where the medical necessity and appropriateness of services is
determined, and verification, which is a reliable representation
by a carrier that it will pay a physician or provider for proposed
medical services, if those services are rendered to the patient
for whom the services are proposed. These sections as adopted
set forth the procedures by which a physician or provider may re-
quest, and a carrier may consider and affirmatively act upon or
decline, a preauthorization or verification of proposed services.

In developing these rules the department has had extensive
discussions and consultations with the Clean Claims Working
Group (CCWG), a group originally established by the depart-
ment in 2001 and comprised of representatives of carriers,
physicians, providers, and trade associations, and open in
attendance to all other interested persons. As part of its contin-
uing consultations with the CCWG, the department held three
meetings with the group in May and June of 2003 to discuss
implementation of the new statute. In addition, SB 418 required
the commissioner to appoint a Technical Advisory Committee
on Claims Processing (TACCP) to, among other things, advise
the commissioner on technical aspects of coding of health care
services and claims development, submission, processing,
adjudication, and payment. The statute also requires the
commissioner to consult with the TACCP prior to adopting any
rules. The majority of the members of the CCWG have been
appointed to the TACCP, which held meetings on June 18 and
September 9, 2003 at which these rules were discussed.

The commissioner held a public hearing on the proposed sec-
tions on August 7, 2003 (Docket No. 2555). Changes have been
made to the proposed sections as published, based upon com-
ments received by the department, as follows: (1) The definition
of "declination" was changed from a response where a carrier
"declines to guarantee payment" to a response where a carrier
"does not issue a verification." The department agrees with com-
menters that the latter is more consistent with the statutory lan-
guage. It also believes that the amended definition will help pre-
vent misunderstandings on the part of physicians and providers
and their patients if a service is not verified; under those circum-
stances a declination should not hinder the provision of medi-
cal care, as the carrier must still timely pay clean claims for all
covered benefits. (2) §19.1723(d)(1), (2) and (3) were changed
to clarify that the time for preauthorization may include, if ap-
plicable, three days, 24 hours and one hour, respectively, from
the beginning of the next time period requiring the availability of
appropriate personnel as required by §19.1723(e). (3) A new
subsection (a) was added to §19.1724 making clear that this
section applies to HMOs, preferred provider carriers, preferred
providers, and physicians or health care providers that provide
emergency or specialty or other care at the request of the carrier
or a preferred provider because those services are not reason-
ably available within the carrier’s network. Consistent with this
change, proposed §19.1724(j) was deleted as unnecessary. (4)
Proposed §19.1724(a), now redesignated as section (b), was
amended to make clear that the other means by which a car-
rier may receive a request for verification includes the Internet,
so long as any agreement between the parties does not limit a
preferred provider’s option to request verification by telephone.
(5) The number of items of information required of a physician or
provider who requests a verification was changed in §19.1724
from 18 to 13, and some of the items were made contingent
upon inclusion of the information on an identification card issued
by a carrier. (6) The time limit in §19.1724 for requesting ad-
ditional information from a provider who has requested a verifi-
cation was reduced from three days, to one day, from receipt of
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the request, and the requirement that such request be in writing
was eliminated. (7) The time limits for providing verifications or
declinations was changed in §19.1724, as follows: for post-sta-
bilization care and life-threatening conditions, without delay and
not later than one hour from receipt of request (rather than with-
out delay, but not later than 72 hours); for concurrent hospital-
izations, without delay and not later than 24 hours from receipt
of request (instead of without delay, but not later than 72 hours);
and for all other requests, without delay and as appropriate to
the circumstances for the particular request, but not later than
five days after date of receipt (rather than without delay but not
later than 15 days). (8) The information in §19.1724 required
to be contained in a written response to a request for verification
was changed to also include a unique verification number that al-
lows the carrier to match the verification and subsequent claims
related to the proposed service; this is consistent with adopted
§21.2803(b)(1)(Y) and (b)(2)(LL), which requires a verification
number as an element of a clean claim. (9) §19.1724(c) was
changed to clarify the time in which a carrier must acknowledge
(as opposed to respond to) requests for verification following re-
ceipt of after-hours telephone messages, and §19.1724(h) was
amended to reference the acknowledgement required by sub-
section (c). (10) §19.1724(i) was added to provide that if a re-
quest for verification involves services for which preauthorization
is required, the carrier shall follow the procedures contained in
§19.1723; §19.1724(h)(9), redesignated as (j)(9), was deleted
consistent with this change. (11) §19.1724(h), redesignated as
(j), was amended to allow a verification to be delivered by other
means, including the Internet, as agreed to by the carrier and the
provider. In addition to the foregoing changes, the adopted rule
contains other changes made for purposes of consistency and
clarity and to correct typographical errors.

By far the greatest share of comments on the proposed rule
concerned the timeframe within which a carrier must determine
whether to verify or decline to verify a request for medical or
health care services, and the amount of information a physician
or provider must provide in order for a carrier to make its deter-
mination, largely because the SB 418 verification requirements
are new to the carrier and provider communities. Both these is-
sues also were debated extensively within the CCWG and the
TACCP. In analyzing the comments, the department was faced
with balancing competing interests, yet remaining consistent with
the statute’s requirements. On the one hand, physicians and
providers, noting that the statute required verification "without
delay," urged a faster, more streamlined process by which verifi-
cations would be received and acted upon. On the other hand,
carriers, noting that verification was essentially the adjudication
of a claim prior to services being rendered, argued for sufficient
time and information by which to make this binding determina-
tion. The department believes that both sides have presented
compelling arguments. It also believes that the interests of af-
fected patients require consideration.

After considering all comments, the department has adopted
changes to the verification process which, it believes, most eq-
uitably address all the above factors. First, the rule reduces to
13 the number of items of information required for a verification
request and makes certain items conditionally required, if they
are already included on an identification card issued by the car-
rier. It requires only those items which the department believes
will most effectively allow a carrier to identify the individual for
whom the service is proposed to be provided; subscriber and
provider information; and information concerning the proposed

procedures and services. The department believes these items
represent information that is available to the provider or accessi-
ble through the patient, and which should, in turn, be sufficient to
enable the carrier to perform all necessary analysis to determine
whether the services should be verified. The adopted rule’s time-
frames for verification involved a similar balancing of interests.
This was necessary because the statute, while requiring that ver-
ification occur "without delay," made such determination binding
upon carriers except in certain limited circumstances. After con-
sidering all concerns, the department believes the most reason-
able approach to verification times is situational. Accordingly,
the timeframes for response to requests for verification were re-
duced to maximums of one hour for post-stabilization care or
life-threatening conditions, 24 hours for concurrent hospitaliza-
tions, and five days for all other requests. Each category makes
clear that the carrier must respond without delay, but no later
than within the time provided, and §19.1724(h)(1) makes clear
that the five-day maximum time limit is subject to the amount of
time appropriate to the circumstances of the particular request.
By adding this language, the department fully expects that car-
riers will respond to requests as quickly as the situation merits.
However, it also understands that there may be some situations
which compel use of the maximum amounts of time provided by
the rules.

Adopted §19.1703 adds new definitions for the terms declination,
preauthorization, preferred provider, and verification. Adopted
§19.1723 requires that a carrier that uses a preauthorization
process shall provide to each contracted preferred provider, not
later than the 10th business day after a request is made, a list
that allows the preferred provider to determine those medical
care and health care services that require preauthorization,
along with information concerning the preauthorization process.
If the proposed services involve inpatient care, a carrier that
approves a request must issue a length of stay for admission
into a health care facility based on the recommendation of the
preferred provider and the carrier’s written medically accepted
screening criteria and review procedures. Adopted §19.1723
also sets forth timeframes in which a carrier must respond to
preauthorization requests for those services requiring preautho-
rization: concurrent hospitalization, within 24 hours of receipt
of request; services involving post-stabilization treatment or
life-threatening condition, within the time appropriate to the
circumstances and the condition of the patient, but in no case
to exceed one hour of receipt. However, if a request is received
during hours for which there is no availability of appropriate
personnel to receive the request, the timeframes do not start
until the next period requiring the personnel at the toll-free
telephone number.

Adopted §19.1723 provides that a carrier that issues an adverse
determination in response to a post-stabilization or life-threat-
ening condition treatment must provide the independent review
organization notification required by §19.1721(c). A carrier that
issues any other adverse determination must comply with cur-
rent §19.1710 concerning notice of determinations by utilization
review agents. A carrier must also have appropriate personnel
reasonably available at a toll-free telephone number to provide
the preauthorization determination during the hours and days
prescribed in this adopted rule. The carrier must also be able
to receive and record calls at other times than the hours speci-
fied in the adopted rule, and acknowledge those calls within 24
hours after receipt. The carrier must provide a written determi-
nation within three calendar days of receipt.
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Adopted §19.1723 states that a carrier that has preauthorized
care or services may not deny or reduce payment for those ser-
vices, based on medical necessity or appropriateness of care,
unless the physician or provider has materially misrepresented
or failed to perform the services. The adopted section states that
it applies to an agent or other person with whom a carrier con-
tracts, and provides that the provisions of the sections may not
be waived, voided, or nullified by contract. Adopted §19.1724
requires carriers to be able to receive requests for verification
by telephone, in writing, and by other means, including the In-
ternet, as agreed to by the preferred provider and the carrier, so
long as the agreement does not limit the preferred provider’s op-
tion to request verification by telephone call. It requires carriers
to have appropriate personnel reasonably available at a toll-free
telephone number to accept telephone requests and to provide
determinations of previously requested verifications at the days
and hours prescribed in the rule, and to receive and record calls
at all other times and acknowledge those calls not later than the
times prescribed in the rule. The terms "acknowledge" and "ac-
knowledgement" have been used to describe an action that is
separate from a response to a request. The adopted section
also clarifies that if a request involves services for which preau-
thorization is required, the carrier must follow the procedures of
19.1723 and respond in compliance with that section.

Section 19.1724 as adopted contains a list of 13 items of informa-
tion that must be contained in a request for verification. Some of
these items are conditionally required, such as information con-
cerning any other carrier, if known by the provider, and certain
information that is included on an identification card issued by
the carrier.

Adopted §19.1724 provides that, if necessary to verify proposed
medical care or health care services, a carrier may, within one
day of receipt of the request for verification, request information
from the preferred provider in addition to the information con-
tained in the request for verification. A carrier may make only
one such request, and the request must be specific to the ver-
ification request, describe with specificity the clinical and other
information sought, be relevant and necessary for resolution of
the request, and be for information contained in or in the process
of being incorporated into the enrollee’s medical or billing record.
The request does not have to be written.

Adopted §19.1724 contains the following timeframes by which
carriers must respond to a request for verification: for post-sta-
bilization care or life-threatening conditions, without delay but not
later than one hour after receipt; for concurrent hospitalizations,
without delay but not later than 24 hours after the request is re-
ceived; and for all other requests, without delay, and as appro-
priate to the circumstances of the request, but not later than five
days after receipt of the request. However, if a request is re-
ceived during hours for which there is no availability of appropri-
ate personnel to receive the request, the timeframes do not start
until the next period requiring the personnel at the toll-free tele-
phone number. Verification or declination may be delivered by
the carrier via telephone or in writing, but if it is delivered by tele-
phone the carrier must, within three days of providing a verbal
response, provide a written response that includes the minimum
information contained in the rule, including a statement that the
proposed services are being verified or declined pursuant to this
rule.

Adopted §19.1724 specifies the entities-carriers, physicians and
providers-to whom this section applies. It also states that the

section’s provisions may not be waived, voided, or nullified by
contract.

§19.1703--General Comment: Several commenters state that
the verification provisions do not belong in the utilization review
(UR) rules, since verification includes representations other than
medical necessity that will not be performed by a UR agent.

Agency Response: Because services that are not medically nec-
essary are typically excluded from coverage under health plans,
a determination of medical necessity will therefore often be a
necessary function in the verification process. HMOs and PPOs
who have personnel who perform medical necessity reviews are
subject to the utilization review rules, and therefore would look to
these rules to find the requirements for the verification process.
Conversely, other persons on behalf of the carrier may perform
other functions that are part of the verification process. Place-
ment of the verification process in Chapter 19 of the Texas Ad-
ministrative Code does not necessarily require that all personnel
rendering the verification decision be subject to UR agent licens-
ing requirements. If the carriers use UR agents to perform the
medical necessity review that is part of the verification process,
those agents will also look to this section for the applicable re-
quirements. The department declines to change the placement
of this rule.

Comment: A commenter asks for clarification that a verification
or preauthorization is specific to the physician or provider who
requested it, and that no other physician or provider can benefit
from the obligations that arise for a health plan because of the
verification or preauthorization process.

Agency Response: The department agrees that only the physi-
cian and provider who requested and received a verification or
preauthorization can rely on that representation by the carrier.
Performance of that service by a different physician or provider
may be subject to other provisions of the law and rules concern-
ing prompt pay.

Comment: One commenter says that including verification within
the utilization review provisions implies that verification is avail-
able as a UR tool to any provider, when the legislative intent is
that it only apply to preferred providers.

Agency Response: Section 19.1724(a) clearly states that the
verification process is available to preferred providers and non-
preferred providers who provide emergency care or who receive
referrals for services that are not reasonably available within the
network. Other physicians and providers are not eligible for ver-
ification.

Comment: A commenter seeks clarification that a health plan’s
obligation to respond to requests for verification or preauthoriza-
tion is dependent upon the physician or provider giving sufficient
information.

Agency Response: The department agrees that a carrier’s obli-
gation to respond to these requests is dependent upon receiving
sufficient information. A request for verification that requires a
carrier’s response need include only those specific elements set
forth in §19.1724(d). A carrier’s preauthorization of a proposed
service is dependent upon the carrier’s receipt of information
that enables the carrier to make a determination regarding med-
ical necessity. This process is consistent with the requirements
of Insurance Code Art. 21.58A, and it is the department’s un-
derstanding that this exchange of information between providers
and carriers already occurs frequently and efficiently.
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Comment: A commenter requests clarification concerning time-
frames when a provider requests verification of a service which
also requires preauthorization. In that event, must the carrier
issue two letters, one within the shorter (preauthorization) time-
frame and one within the longer (for verification)?

Agency Response: In response to a request for verification of a
medical service for which the HMO or PPO requires preautho-
rization, the carrier must address both the verification and the
preauthorization. The time deadlines under each provision of
the rule must be met. A carrier may provide a preauthorization
and a verification in the same correspondence, using the requi-
site language identifying the specific response as required else-
where in these rules. Should the carrier be unable to answer
both the preauthorization and verification request by the earlier
deadline for the preauthorization, the carrier would necessarily
have to deliver two timely but separate responses- one for the
preauthorization and one for the verification. The department
has changed §19.1724 for clarification.

§19.1703(9)

Comment: One commenter recommends deleting the definition
of declination. Other commenters request that the definition
more closely track the statutory language and that references to
guarantee of payment be deleted. Some commenters suggest
that a declination should be defined as a carrier’s refusal or
declination to provide a verification or a refusal to provide a
determination of eligibility for payment. Some commenters
believe that the definition should include the specific reasons
that the verification was not provided. Another commenter
requests that a declination be accompanied by information
indicating that the proposed services are not available to the
patient, or documentation that the patient has been or will be
terminated from the health plan.

Agency Response: The department has changed the definition
to read, in pertinent part, "A response to a request for verification
in which an HMO or preferred provider carrier does not issue a
verification for proposed medical care or health care services."
While the department declines to specify all possible reasons for
a declination, another provision of the rule requires that a carrier
provide the specific reason for a declination in its response to a
request for verification (see adopted §19.1724(j)(8)). The verifi-
cation process does not necessarily result in services or cover-
age being unavailable to the patient if the physician or provider
receives a declination. The only effect is that the physician is not
guaranteed payment for services prior to the provision of those
services. The department fully expects that the physician will
still perform the procedure, submit a clean claim, and be paid
according to contract, subject to the normal claims processing
procedures.

§19.1703(19)--Definition of Life-threatening

Comment: A commenter believes that the definition of
"life-threatening" is overly broad.

Agency Response: The definition for the term is consistent with
the definition of the term in Texas Insurance Code Article 21.58A
and other provisions of the Texas Administrative Code.

§19.1703(29)--Definition of Preauthorization

Comment: A commenter recommends that the definition
of preauthorization include the following language from the
definition of verification concerning preauthorization: "the term
includes pre-certification, certification, re-certification and any
other terms that are a reliable representation by an HMO

or preferred provider carrier to a physician or provider if the
request for the pre-certification, certification, re-certification
or representation includes the requirements of §19.1724(c)
(relating to Verification)."

Agency Response: The department declines to make this
change, as it is not consistent with SB 418.

§19.1703(37)--Definition of Verification

Comment: One commenter feels that the definition of verification
in the rules is a departure from how the term is currently used in
the health care industry. The commenter notes that health care
providers use this term to refer to the process they use to ob-
tain information concerning eligibility, preauthorization, precerti-
fication, benefits, and limitations. The commenter recommends
changing verification in the rule to another term such as "formal
verification" or "guarantee of payment provisions" to distinguish
it from the current process.

Agency Response: SB 418 uses the term "verification" to mean
a process that encompasses much more than the concepts of
eligibility or preauthorization. Under the statute and the rule, if a
carrier verifies services, the carrier must pay for those services if
they are provided to that patient during the period that the verifi-
cation is in effect, absent misrepresentation or failure to substan-
tially perform the proposed services. The department is aware
that the industry currently uses the term "verification" to mean a
variety of inquiries that are not a guarantee of payment. While
many carriers and providers have indicated to the department
that they intend to continue using the current process of con-
firming eligibility, which is permissible under SB 418, use of the
term "verification" under those circumstances is not consistent
with the provisions of SB 418. Consequently, the department
declines to make the requested change. Providers may wish to
consider using another term such as "confirmation" to refer to
the current process, to differentiate that process from the verifi-
cation process established by SB 418.

Comment: Several commenters disagree with the department’s
definition of verification as a guarantee of payment rather than
a reliable representation, as stated in the statute. A commenter
opines that the legislature sought to hold carriers accountable
only for the eligibility information they gave to providers and to
remove carriers’ ability to subsequently deny claims when an af-
firmative answer was given to a request for eligibility status. An-
other commenter indicates that carriers would use the "guaran-
tee of payment" language as justification for their failure to pro-
vide verifications. One commenter recommends that the defi-
nition of verification be deleted. Another commenter says that
use of the word "guarantee" seems to imply that insurers would
be required to pay a claim that has been verified, regardless of
whether the medical service to be provided is covered under the
policy contract, which does not appear to be what the legislature
intended. A commenter feels that the definition will ultimately
give carriers license to deny the claim at a later date.

Agency Response: The definition of verification properly imple-
ments the statute by combining the statutory definition of verifi-
cation with the ultimate effect of a verification. Because a carrier
may not deny or reduce a claim for a timely provided service
that was verified (absent misrepresentation or failure to perform
the proposed services), it is clear that a verification is indeed
a guarantee of payment to a physician or provider. The com-
menter’s reference to eligibility information is a reference to an
existing industry practice by which providers contact carriers to
determine whether a patient is covered by the carrier’s health
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plan. Although the lack of reliability of those responses may
have been discussed during the legislative process, the statute
that resulted from the process contains a verification process
that includes much more than eligibility information. The veri-
fication process requires a carrier to determine all matters that
might affect payment for proposed services. If a carrier issues
a verification, the carrier may not deny the claim other than for
certain specified reasons. Therefore, the definition of verification
includes the term "guarantee of payment."

Comment: A commenter states that the definition of verification
does not address the provision in SB 418 that requires insurers
to specify copayments, deductibles or coinsurance, and does not
specify that verification is for covered services. The commenter
suggests the following definition: "A verification is a reliable rep-
resentation that proposed services will be paid as covered ser-
vices under the policy or contract with its insured and the insurer
shall further specify any applicable deductibles, copayments, or
coinsurance for which the insured is responsible under the policy
or contract."

Agency Response: While the rule’s definition of verification does
not include a requirement that the carrier specify any applicable
copayments, deductibles, or coinsurance, a carrier’s response
to a verification request must include this information pursuant
to §19.1724(j). Accordingly, the department declines to make
the suggested change.

Comment: A commenter recommends that the definition of veri-
fication be changed to include the concept that a verification is a
guarantee of payment if: the provider submits a clean claim; the
provider rendered the services on or before the 30th day after
the date the verification was provided; and the provider has not
materially misrepresented the services or substantially failed to
perform the services. The commenter also recommends that the
definition indicate that verification includes pre-certification, cer-
tification or recertification or any other reliable representation by
a carrier if the preferred provider plan or HMO agreement makes
these a condition of payment. The commenter notes that §3E
of SB 418 states that verification includes preauthorization only
when it is a condition for verification. The commenter also re-
quests that the department provide guidance regarding the re-
quired factual elements that the department believes will consti-
tute a "reliable representation" or "guarantee" of payment.

Agency Response: The department declines to make the sug-
gested changes because the concepts mentioned by the com-
menter are addressed in the verification section (§19.1724) of
the rule. If a carrier verifies services, and those services are pro-
vided during the period the verification is valid, the carrier must
pay the claim (absent misrepresentation or failure to perform the
proposed services). A verification issued pursuant to these rules
constitutes a reliable representation and is, in essence, a guar-
antee of payment.

Comment: A commenter says the definition of verification cre-
ates confusion as to application to certain types of providers that
are not subject to the preferred provider statute, Art. 3.70-3C.
The commenter seeks express language that some providers,
such as pharmacists and dentists, are not covered.

Agency Response: The department agrees that dental benefits
are not subject to Art. 3.70-3C. Pharmacists, however, may be
subject to those statutory requirements if they contract to be part
of a preferred provider organization (PPO) network.

Comment: Many commenters note that the definition of verifica-
tion refers to payment for services provided "within the required

timeframe" and observe that this language is not in the statute.
The commenters are concerned that this language will give car-
riers license to deny claims by stating that the services were not
rendered in the proper timeframe. They believe the carrier is re-
sponsible for determining if the patient is insured at the time of
the inquiry.

Agency Response: As set forth in both the statute and the rule,
absent misrepresentation or failure to perform, a carrier that is-
sues a verification may not deny or otherwise reduce payment
for medical care or health care services if those services are pro-
vided before the verification expires, which shall not be less than
30 days. The reference to "timeframe" in the definition of verifica-
tion is a reference to the timeframe during which the verification
is valid. It would be improper for a carrier to deny a claim merely
because the services had not been provided within the verifica-
tion’s timeframe. While that situation would make the verification
inapplicable, the carrier must still pay all timely submitted clean
claims for covered services.

§19.1723--General

Comment: A commenter recommends moving the preauthoriza-
tion provisions to Chapter 21 with all other clean claim rules.

Agency Response: The department declines to move the rules
and believes the preauthorization rules are properly placed in the
UR provisions because preauthorization is a medical necessity
review process and would be performed either by a UR agent,
an HMO, or an insurer that is subject to the UR rules.

Comment: A commenter requests clarification in the rules that a
carrier’s review of medical necessity and appropriateness prior
to rendering services is not subject to the preauthorization pro-
visions if the review is not a condition of coverage.

Agency Response: The department agrees that preauthoriza-
tion provisions are not triggered unless the carrier makes preau-
thorization a condition for payment.

Comment: Some commenters see discrepancies between
preauthorization and current utilization review processes and
request clarification concerning whether the preauthorization
process is in addition to or is a separate process from UR. One
commenter suggests that only one standard for medical neces-
sity review be adopted and recommends that the operational
standards for preauthorization set forth in §19.1723(c), (d), and
(e) be incorporated into existing utilization review provisions or
that the UR provisions be amended to conform to the preau-
thorization requirements. The commenter also suggested that
the department amend Subchapter X, pertaining to preferred
provider plans, to include provisions regarding preauthorization
and also amend §19.1719(b) to address insurers performing
UR and/or preauthorization.

Agency Response: While the UR and preauthorization pro-
cesses are very similar, they differ in that the preauthorization
process is available only to preferred providers, and a preautho-
rized service cannot be later denied for payment as not being
medically necessary. The UR process currently in §19.1710
may be utilized by any provider, and carries no guarantee of
payment. Other differences include timeframes for approving
the request and for issuing an adverse determination. The
preauthorization requirements are statutory. Note that the UR
requirements in §19.1710 will apply to non-network providers
who are not included as preferred providers under SB 418 and
to preferred providers whose contracts have not yet renewed.
The department does not believe it is necessary to make the
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proposed amendments to Subchapter X or to §19.1719(b), as
these carriers are already required by SB 418 to comply with
these provisions.

Comment: A commenter requests that the rule recognize that
some carriers do not require that services be preauthorized, but
rather require notice of certain procedures prior to treatment or
services. The commenter requests that the rule clarify that these
types of notice requirements are not preauthorization require-
ments. The commenter also recommends that a carrier that
requires only prior notification "be deemed compliant" with the
verification provision’s assumption that a verified service is also
determined to be medically necessary.

Agency Response: The department does not believe a change is
necessary. If a carrier responds in writing to a prior notification, it
can include a disclaimer that the response does not constitute a
determination of medical necessity. If a carrier does not perform
a medical necessity review as part of the verification process,
however, the carrier must pay for verified services even if a ret-
rospective review of the claim reveals that the verified services
were not medically necessary.

Comment: A commenter notes that carriers currently provide in-
formation to providers concerning eligibility and the nature and
scope of coverages available under the policy, as well as informa-
tion concerning medical necessity, appropriateness and the effi-
cacy of a proposed treatment. The commenter is concerned that
this voluntary sharing of information will be viewed as the provi-
sion of a preauthorization or a verification. Some commenters
want the rule clarified throughout that the requirements set forth
in the rule apply only if the carrier requires preauthorization "as
a condition of payment."

Agency Response: The department believes that the rule specif-
ically details the requirements for a verification request and the
carrier’s response to the request in such a way that it cannot be
confused with any other process. Nothing precludes the contin-
ued practice of information sharing concerning eligibility, cover-
age, or medical necessity, as those practices are distinctly differ-
ent from the requirements for a verification. However, the rule is
clear that if an HMO or preferred provider carrier "requires preau-
thorization as a condition of payment," it must comply with the
provisions set forth in §19.1723. The department thus does not
believe that any clarification is necessary.

Comment: A commenter seeks clarification as to whether a
preauthorization without an accompanying verification results in
a guarantee of payment. Another commenter seeks clarification
as to whether preauthorization is a stand-alone provision,
whether it is incorporated into the verification process, or both.

Agency Response: SB 418 contains separate provisions for
preauthorization and verification, and states that verification
includes preauthorization only when the preauthorization is
a condition for payment. If an insurer provides a verification
for proposed medical care or health care services, it may not
deny or reduce payment for those services except under certain
stated circumstances. However, if a service is preauthorized,
rather than verified, the insurer may not deny or reduce payment
to the physician or provider for those services based on medical
necessity or appropriateness of care, except under certain
stated circumstances. Accordingly, an insurer which has preau-
thorized a service has guaranteed payment only to the extent
of a decision based on medical necessity or appropriateness
of care, and the claim cannot be reduced or denied for those

reasons. However, the insurer may subject the claim to review
for other reasons.

§19.1723(b)

Comment: A commenter recommends that language be
included allowing the carrier to provide the list required by
§19.1723(b) via the web and that the list include the treatment
and services for which carriers may require "prior notice," if the
carrier requires such notice but does not require preauthoriza-
tion.

Agency Response: Section 19.1723(b) requires that the carrier
furnish a preferred provider upon request with a listing that al-
lows a preferred provider to determine all services that require
preauthorization. The carrier may provide this information via a
website or any other means so long as the carrier can be sure
that every preferred provider with whom it contracts can obtain
the information within the specified time frame. The rules do not
preclude a carrier from providing its preferred providers with a
listing of services that require prior notice via a website or any
other method.

Comment: A commenter requests that this subsection be
changed to clarify that only a carrier that requires preauthoriza-
tion must provide the list of services and that the list should be
provided within 10 days of a request from a provider.

Agency Response: The department does not believe a change
is necessary. The section limits its application to an "HMO or pre-
ferred provider carrier that uses a preauthorization process" and
states that the carrier shall provide a list of services that will al-
low a provider to determine which services require preauthoriza-
tion. The rule further requires that the information be provided
not later than the 10th business day after a request is made.

§19.1723(d)

Comment: A commenter requests that this section be amended
to state three business days, rather than calendar days.

Agency Response: The department declines to make this
change as SB 418 states that the determination concerning
preauthorization must be issued and transmitted not later than
the third calendar day after the date the request is received by
the insurer.

§19.1723(d)(3)

Comment: A commenter notes that SB 418 specifically sets forth
the response periods required for preauthorization and does not
appear to authorize the adoption of expedited response dead-
lines for post-stabilization procedures. The commenter recom-
mends that the rule track the statutory time frames. The com-
menter also recommends clarifying that these timelines only ap-
ply if a carrier requires preauthorization as a condition of pay-
ment.

Agency Response: The determination of medical necessity and
appropriateness of care is analogous with the function of UR.
The utilization review statute requires the shorter timeframe for
determinations regarding post-stabilization procedures. The rule
seeks to harmonize the SB 418 provisions with the statutory UR
requirements.

§19.1723(e)

Comment: A commenter feels that the personnel required to an-
swer telephone requests for preauthorization will result in addi-
tional expense to carriers but with minimal benefits to providers
and insureds.
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Agency Response: The department disagrees, as the statute
requires the provision that is the subject of the comment.

§19.1723(f)

Comment: A commenter believes that the rules should define
the term "material misrepresentation" to avoid potential disputes
between a carrier and provider, and suggests the following def-
inition: "any information on a physician or provider claim that
varies from the information that was submitted by the physician
or provider in the verification or preauthorization process."

Agency Response: The department declines to define "material
misrepresentation" in the rules. Whether a material misrepre-
sentation has occurred is a fact-specific determination that must
be made on a case by case basis.

§19.1724--General

Comment: One commenter suggests that the guarantee of pay-
ment requirement should be limited to preauthorization inquiries.
The commenter believes that extending the guarantee to things
like eligibility is unreasonable given fluctuations in the job mar-
ket and the difficulty in obtaining accurate information regarding
employee status.

Agency Response: As set forth in both the statute and the rule,
absent misrepresentation or failure to perform, a carrier that is-
sues a verification may not deny or otherwise reduce payment
for medical care or health care services if those services are
provided before the verification expires, which shall not be less
that 30 days. Given this language, it is clear that the verification
process essentially requires adjudication of a claim, which must
include eligibility; it is not and cannot be limited to preauthoriza-
tion.

Comment: One commenter says the rule’s verification process
is excessively complex, that physicians do not need the level of
detail outlined in the rule and do not need pre-adjudication of a
claim. The commenter says that physicians only need verifica-
tion that a patient is an eligible member of a health plan, and
suggest that verification is not feasible for office visits. Another
commenter also believes that the verification required in SB 418
is a verification of eligibility and that, once verified, the carrier
may not reduce or deny the claim based on eligibility; however,
the carrier could deny the claim for other reasons, such as med-
ical necessity.

Agency Response: SB 418 provides that if a carrier verifies pro-
posed services, the carrier may not deny or reduce payment for
those services (absent misrepresentation or failure to perform
the proposed services). Thus, the legislature made clear that
a verification is much more than a determination of eligibility. If
a provider does not wish to go through the verification process,
the provider is free to obtain information concerning eligibility or
other coverage issues from the carrier. However, the carrier’s
provision of such information will not constitute a "verification,"
and a corresponding guarantee of payment, unless the proce-
dures of §19.1724 have been followed.

Comment: A commenter notes that a declination does not mean
that a carrier will not pay a claim. Instead, a declination may
mean that the carrier does not have enough information cur-
rently to issue a verification. The commenter also asserts that a
provider that receives a declination is not relieved of contractual
obligations to provide the service to a carrier’s members, col-
lect the applicable co-pay, submit the claim, and give the carrier
the opportunity to process the claim according to normal pro-
cedures. Another commenter, on the other hand, states that if

a carrier issues a declination, the physician should be able to
make arrangements with the patient for billed charges for the
physician’s services.

Agency Response: The department agrees that a declination is
not necessarily a determination that a claim resulting from the
proposed services will not be paid but is rather a response to
an inquiry from a provider that a carrier cannot then affirmatively
adjudicate all matters affecting the payability of a claim. The de-
partment further agrees that a declination does not relieve the
provider of its obligations under its contract with the carrier. The
department fully expects that the provider will still perform the
procedure, submit a clean claim, and be paid according to con-
tract, subject to the normal claims processing procedures.

Comment: A commenter is concerned that under the proposed
rule, a carrier will decline to provide a verification, and warns
that, without a verification, physicians will not provide medically
necessary treatment.

Agency Response: SB 418 does not require that a carrier issue
a verification. A carrier may issue a declination if it lists the spe-
cific reasons for declining. The department believes that medical
ethics will direct providers to do what is best for their patients with
or without guarantee of payment from a carrier. Providers should
also clearly understand their contractual obligations with carriers
to treat enrolled members, and the consequences of refusing to
treat patients based solely on declination of verification. The de-
partment will closely monitor this issue to determine if consumers
are adversely affected, which is clearly not the intent of SB 418.

Comment: A commenter requests that the rules clarify that a
provider’s right to payment based on a verification is conditional
upon the provider’s submission of a clean claim that documents
that the provider did not materially misrepresent and substan-
tially delivered the proposed services within the specified time
period. The commenter notes that SB 418 does not provide
a statutory basis for restricting the claim elements for verified
claims and urges the department not to do so. The commenter
asks the department not to construe verification as limiting a car-
rier’s ability to investigate facts relating to a previously verified
claim or the obligation of the provider to submit a clean claim
with all the required elements.

Agency Response: Regardless of whether a physician or
provider has received a verification for services, it must still
timely submit a clean claim in order to avail themselves of
the prompt pay provisions in Insurance Code Article 3.70-3C
or the Texas HMO Act. However, the department notes that
many carriers have paid claims that did not precisely include
all required clean claim elements, so long as the carrier was
satisfied that it had sufficient information to process and pay the
claim. If the filed claim contains the necessary information to
determine whether a material misrepresentation occurred and
whether the provider substantially failed to perform the verified
services, the rules will not preclude carriers from continuing to
do so. Such claims, however, will not be subject to the prompt
pay provisions.

Comment: A commenter requests that the rule provide for a
verification of benefits and medical necessity upon request. The
commenter suggests that this verification be contingent only
upon a member’s benefits and medical necessity because no
carrier can reasonably verify eligibility.

Agency Response: This option is not available under the provi-
sions of SB 418. Any verification is a guarantee of payment for
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the period covered by the verification regardless of eligibility sta-
tus at the time services are rendered.

Comment: Some commenters stated that physicians and
providers need to clearly communicate to health plans that
they are requesting a verification, to ensure that both parties
understand which process is being used. A clarification should
be added to the rule stating that the current processes by
which health plans provide non-binding eligibility information,
benefit information, and other information, is separate from the
verification process and will not be considered a guarantee of
payment.

Agency Response: The department agrees that it is essential
that both carriers and providers clearly communicate their intent,
whether the request is for verification or for use of the current
process of eligibility determination. Section 19.1724(j)(10) says
that a written response to a request for verification must include
a statement that the proposed services are being verified or de-
clined pursuant to Title 28 Texas Administrative Code §19.1724.
Because some physicians and providers may choose to continue
seeking eligibility determinations, as has been done in the past,
rather than verifications under SB 418, this should help both par-
ties to distinguish which claims have actually been verified. In re-
sponse to comments, the department has also added to adopted
§21.2803, relating to Elements of a Clean Claim, new subsec-
tions (b)(1)(Y) and (b)(2)(LL), which made verification numbers
a required element of a clean claim for verified services.

Comment: A commenter asks whether a carrier, having issued
a verification, may apply its claim audit software edits to claims
and deny or reduce those billed services according to multiple
surgery guidelines and industry standards payment reimburse-
ment standards for a particular CPT code that the edit deter-
mines is not reimbursable.

Agency Response: The department clarifies that a claim for
which a verification is issued must be paid according to the
contract between the carrier and provider unless the provider
substantially fails to perform the services or materially misrepre-
sents the services to be performed. This means that all claims
processing policies and procedures that are agreed to in the
contract between the carrier and the provider may be applied
to a claim that is the subject of a verification. A carrier may
not, however, apply the terms of the evidence of coverage or
insurance contract to deny or reduce payment for services that
were verified.

Comment: A commenter is concerned that a carrier will be forced
to repeatedly respond to requests for verification throughout a
pregnancy.

Agency Response: Verifications must be effective for a minimum
of 30 days, but may be for a longer period at the carrier’s option.
In some cases, such as pregnancy, a carrier may decide to issue
longer verification timeframes. However, if a carrier limits preg-
nancy-related verifications to 30 days, they must process subse-
quent verification requests as they are received throughout the
pregnancy term.

Comment: The rules should be clarified to allow a carrier to be
subrogated to a new health plan where an enrollee has left em-
ployment. It was not the intent of SB 418 to provide double
payment to physicians and providers or exonerate a responsi-
ble health plan.

Agency Response: The department disagrees that it is neces-
sary to provide for subrogation in these rules. The rules do not

prevent a carrier from exercising any rights to subrogation that it
may have.

Comment: A commenter requests clarification that a carrier’s
use of the HIPAA 270 and 271 standard transactions do not con-
stitute a verification under these rules.

Agency Response: Neither the HIPAA 270 or 271 includes the
minimum requirements for a verification request or response
under these rules, and does not constitute a verification or
response to verification.

Comment: A commenter requests that the rule clarify that the
verification provision is limited to preauthorization inquiries be-
cause the application of the guarantee of payments to all types of
verifications would create unrealistic expectations and have neg-
ative financial impact on carriers. The commenter suggests that
the verification definition condition the guarantee of payment on
the patient’s being eligible for services at the time they are per-
formed. The commenter also requests that the definition clarify
that the term does not include a general confirmation of cover-
age statement from a carrier.

Agency Response: The department declines to make any
changes in response to the comments. A verification includes
a determination that a patient is eligible and that the services to
be performed are covered by the insurance contract or evidence
of coverage. SB 418 is clear that a claim resulting from verified
services may not be denied unless the services were not
substantially performed or were materially misrepresented by
the provider. Providing carriers with the ability to deny a claim
because the patient was not eligible at the time the services
were performed would undo the guarantee that a verification
represents under the statute.

§19.1724(a) and (b)

Comment: Commenters requested that the process for verifica-
tion include an immediate response. The commenters feel that
this more closely reflects the language of the statute. Personnel
required by the rules should be available to provide verifications
rather than simply accept requests for verifications. Further-
more, the commenters request that carriers be required to ac-
cept requests for verification and provide immediate responses
via the Internet. The commenters note that some large carriers
are currently providing eligibility confirmations via the Internet
and do not later deny claims for lack of eligibility if the Internet
service was used by the provider to confirm eligibility.

Agency Response: The adopted rule reduces the time allowed
by the proposed rules for responses to requests for verification.
In so doing, the department balanced the efficient and quick
process that allows physicians and providers to receive verifica-
tion responses in a timely manner, and allows carriers a mean-
ingful opportunity to ascertain whether proposed services are in-
deed subject to payment. An immediate response would result
in either an increased rate of declinations due to carriers’ inability
to make all required determinations, or an increase in the num-
ber of paid claims which should not have been paid under the
terms of the insurance contract or HMO evidence of coverage.
The department recognizes that verification should include an
efficient process that will result in as many verifications as pos-
sible, but also recognizes that payment for noncovered services
will ultimately result in increased premiums for consumers. The
deadlines in the adopted rules strike a balance between these
important and competing concerns.
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The rule does allow, but does not require, a carrier to use the
Internet for verification requests. The commenter’s example of
current use of the Internet for eligibility confirmation as justifi-
cation for requiring this method does not take into account ver-
ification under SB 418. Carriers’ existing practice of voluntarily
confirming eligibility information is limited and does not always
affect the ultimate payment of a claim. Because the verification
process required by SB 418 results in a guarantee of payment
by the carrier, the existing eligibility-only models are not valid
comparisons. However, the rules as adopted do allow a carrier
the flexibility to devise an Internet-based solution for accepting
verification requests and providing responses. The department
encourages any model that gives physicians and providers an
easy and efficient method for submitting verification requests.

§19.1724(a) and (c)

Comment: A commenter recommends the addition of language
in subsections (a) and (c) to clarify that verification only applies
to contracted providers. The commenter also recommends a re-
quirement that the information the provider submits in a request
for verification be accurate.

Agency Response: The applicability of the verification process
to both contracted and certain non-contracted providers is ade-
quately addressed in the rule. The information submitted by a
provider in a request for verification must be accurate or the ser-
vices may be later denied or reduced if the inaccuracy resulted
in a material misrepresentation of the services to be performed.
If the inaccurate information delays a carrier’s ability to timely
respond to a request for verification, the carrier may decline for
that specific reason.

§19.1724(b)

Comment: A commenter feels that the personnel required to an-
swer telephone requests for preauthorization will result in addi-
tional expense to carriers but with minimal benefits to providers
and insureds.

Agency Response: The department disagrees, as the statute
requires the provision that is the subject of the comment.

§19.1724(c)

Comment: Commenters note that the 18 elements required for
a verification request are overly burdensome. The requirement
of procedure codes for a proposed service is too restrictive be-
cause it ignores the practical reality that physicians and providers
may necessarily deviate from the expected procedures or ser-
vices in treating a patient. Such a deviation could render the ver-
ification meaningless. A commenter specifically indicates that
procedure codes cannot be predicted prior to the services being
performed.

Agency Response: The adopted rule reduces the required ele-
ments for verification in order to create a more efficient process
for verification requests. Procedure codes are no longer exclu-
sively required, and physicians and providers may instead in-
clude a specific description of the proposed services. This gives
physicians and providers more flexibility while still providing car-
riers with sufficient information to determine whether a service
should be verified. This is consistent with the statutory language
that a carrier must respond to a request for verification for par-
ticular services that a provider proposes to perform.

Comment: A commenter is concerned about the increased ad-
ministrative costs for physician offices associated with the rule’s
cumbersome and confusing verification process.

Agency Response: The department has carefully considered the
requirements for requesting and issuing a verification under SB
418 and feels that the reduced requirements in the adopted rule
are appropriate. Providers who choose to use the verification
process may experience some increase in administrative work-
load in order to submit verification requests, but the process is
voluntary. Further, for those claims for which verification is ob-
tained, the provider should experience a reduction in adminis-
trative work required for completing the claim since much of the
claim development work will have already occurred during the
verification process.

Comment: Several commenters state that the proposed rules
require information that is only available once the medical exam
has been completed, and that the purpose of verification is to
determine the eligibility of the patient to be covered for certain
services based on and limited to information that is reasonably
known at the time the appointment is scheduled, such as rea-
son or symptoms for which medical attention is necessary. Al-
ternative numbers of information items are suggested instead of
the proposed 18. Other commenters support retention of these
items, saying that all are essential to carriers. One commenter
outlines reasons why it believes many of the items are neces-
sary: without subscriber information, a carrier may not be able
to locate a patient in its system; the carrier needs to know infor-
mation about other carriers, because if it is not the primary car-
rier it may incorrectly verify benefits; a preferred provider’s tax ID
number is necessary to confirm whether or not a provider is part
of a network with which the carrier contracts; place of service is
necessary to determine if benefits are payable, since outpatient
charges are covered on some plans only with purchase of an out-
patient rider. Another commenter states that, if verification con-
tinues to be defined as a guarantee of payment, it is especially
critical that the elements contained in the proposed section be
maintained, and that deleting or reducing these elements would
undermine the ability of insurers to provide verifications.

Agency Response: The department agrees in part and has
reduced the informational items required from 18 to 13. The
department has attempted to find a balance between allowing
providers to efficiently request verifications and providing
carriers with adequate information that will result in more effi-
cient processing of requests and ultimately, more verifications.
Requiring certain elements only if the carrier has included
the information on the patient’s identification card is another
way the department has tried to balance the needs of both
parties. Carriers generally commented that this information was
necessary. The adopted rules allow for this requirement when
the carrier provides information that will enable providers to
comply.

Comment: A commenter states that subscriber information does
not need to be provided if the health plan does not provide that
data on the identification card. Another commenter disagrees,
saying that without subscriber information, it will not be able to
verify a claim through its system.

Agency Response: The department agrees that a carrier may
include the subscriber information on the identification card in
order to ensure that it receives the information in a request for
verification, and has changed the rule accordingly. The depart-
ment, in adopting these rules, achieves a balance in the veri-
fication process that will encourage verifications and make the
process of requesting verifications as efficient as possible. Any
carrier that feels that the subscriber information is necessary for
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processing verifications may ensure that this information is avail-
able by including it on the insured’s or enrollee’s identification
card.

Comment: Commenters state that the information required to be
provided by physicians and providers should also include their
proposed charges. Some provider contracts set reimbursement
as a discount from billed charges. Without the charges, it is not
possible to calculate the amount to be paid. This information is
also necessary for the health plan to determine reasonable and
customary reimbursement as well as coding requirements.

Agency Response: The department disagrees. The amount to
be paid by the carrier is not an element of a verification response,
therefore the commenter’s concern is unfounded. The amount
a carrier would owe for a timely paid claim would be determined
by the contract with the provider, which is not affected by the
verification process.

Comment: A commenter requested the inclusion of both primary
and secondary diagnosis codes as an element of a verification
request. The commenter asserts that the proposed service may
be appropriate for the secondary rather than the primary diag-
nosis and coverage determinations will require this information.

Agency Response: The department declines to make this
change. If the carrier determines that the proposed service
provided in the request for verification is not appropriate for the
included primary diagnosis, the carrier may decline to issue a
verification.

Comment: A commenter requests that the department clarify
that a change in diagnosis after the verification is issued should
be treated as a misrepresentation so as to nullify the verification.

Agency Response: The department declines to make any
changes as a result of the comment. What constitutes a
material misrepresentation is a fact-specific determination that
can only be determined on a case-by-case basis.

Comment: A commenter strongly supports inclusion of proce-
dure codes on the request for verification, and says that the
rules should state that any code for which the provider submits
charges that are not included in the request for verification should
not be subject to the guarantee of payment. Another commenter
says that because SB 418 requires insurers to verify payment for
"a particular medical care or health care service," it is clear that
the carrier needs to know the particular service that the provider
intends to provide.

Agency Response: As described above, the adopted rule allows
providers to submit a specific description of the proposed ser-
vices in lieu of a specific procedure code. The department be-
lieves this gives physicians and providers more flexibility while
still providing carriers with sufficient information in most cases.
If a provider submits a specific procedure code in the request for
verification, it is possible that a subsequent change to a differ-
ent code may result in the services actually provided not having
been subject to the original verification. However, if the claim in-
cludes both the original procedure code as well as an additional
procedure code, the verification may still be effective for the ver-
ified procedure, as long as a material misrepresentation has not
occurred.

Comment: Some commenters state that, carriers design health
plans based on covered services and not by diagnosis and pro-
cedure codes, it should be adequate for the physician to provide
presenting symptoms or a general description of proposed ser-
vices to find out if a service is covered. This will be especially

true upon the implementation of SB 541 and SB 10, which will al-
low plans to exclude certain state-mandated benefits. The rule
requires an excess of information since this process is not in-
tended to pre-adjudicate claims.

Agency Response: The verification process may indeed result
in the pre-adjudication of a claim. A verified claim may not be
denied or reduced, absent misrepresentation or failure to per-
form the proposed services. Therefore, specific information is
required to pre-adjudicate a claim based upon the services to be
performed. However, in an effort to balance the interests of both
sides and provide a fair and efficient verification process, the de-
partment has reduced the requirement from procedure codes to
procedure codes or a specific description of services.

§19.1724(d)

Comment: A commenter says that the elements of information in
the proposed rule may not be in the possession of the physician
or provider, especially if they are working only from the patient’s
identification card, but are readily available to health plans in their
databases of enrollees and providers.

Agency Response: The adopted rule reduces the elements re-
quired for a request for verification. In reducing the elements,
the department attempted to find a balance between information
readily available to a provider and the information necessary to
enable a carrier to issue a guarantee of payment. The depart-
ment did consider the identification cards commonly issued by
carriers, and has allowed carriers to require certain information
in a request for verification only if the information was supplied
on the patient’s identification card.

§19.1724(e) and (f)

Comment: A commenter says that additional information should
be conditional and requested at the time the request for verifica-
tion is made. Several commenters state any additional informa-
tion should be limited to that which is reasonably available and
of a clinical nature. They also suggest that a three day delay un-
necessarily impedes patient care. Another commenter, stating
that verification is to be instantaneous, claims that subsections
(e) and (f), concerning additional information, should be deleted.

Agency Response: The department agrees that the time should
be shortened and has changed the rule to give carriers one day
from date of receipt to seek additional information. With this
change, the department continues to believe that allowing carri-
ers to seek additional information, where necessary, before com-
mitting to pay for a particular service is reasonable and could re-
sult in more claims being verified.

§19.1724(f)

Comment: A commenter requests that carriers be allowed to
request information via telephone, so as to not unnecessarily
increase administrative costs.

Agency Response: Carriers may request additional information
via telephone and any other reasonable means to assist in the
decision making process. The rule has been changed to elimi-
nate the requirement that the request for additional information
is written.

§19.1724(g)

Comment: A commenter recommends that the rules use the
statutory standard of "without delay" for responses to requests
for verification. Another commenter notes that the legislature
did not define "without delay." A commenter requests that the
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72 hour timeframe for a response to a request for verification
involving concurrent hospitalization, post-stabilization care or a
life-threatening condition be reduced to 24 hours. One com-
menter remarks that a "bleeding patient" should not have to wait
a possible 15 days to receive treatment. A commenter feels that
"without delay" should never exceed 48 hours and that if a carrier
cannot verify in that time, the provider may need to look to the
patient for payment.

Agency Response: The rules as adopted use the standard of
"without delay," but place a limit on the response time depending
on the circumstance of the services to be provided by the physi-
cian or provider. The limits for verification responses are without
delay, but not to exceed one hour for emergency or post-stabiliza-
tion care, 24 hours for concurrent hospitalization, and five days
for all other circumstances. The term "without delay" does not
imply immediacy, but rather suggests that circumstances dictate
the time necessary for a response. The department placed a cap
on the amount of time for a response so that there would be a limit
in place for carriers in processing verification requests. However,
the limit does not imply that carriers must use all available time in
responding to requests for verification; it simply sets a parameter
for the term "without delay" that is necessary for effective regu-
lation. The commenter’s concern regarding a delay in patient
care is an important point that was considered by the depart-
ment. Requests for verification are not mandatory and claims
will be processed according to the terms of the evidence of cov-
erage or insurance contract and the provider’s contract with the
carrier. The department expects that patients will continue to re-
ceive care without regard for whether there is time to request and
receive a verification.

Comment: One commenter suggests that the rule require a car-
rier that issues a declination to specify the additional information
required from a preferred provider in order to issue a verification,
or additional information needed from a third party and the time
necessary, not to exceed three hours, to obtain that information
so that the provider may then make a request for reconsideration
at that time. If no further information is required from any party,
the carrier must state the reasons for declination in detail.

Agency Response: The department declines to make this
change. The rules allow a carrier to request any necessary
additional information. If a carrier cannot obtain enough in-
formation to issue a verification, the statute and rules require
the carrier to include a specific reason for the declination. A
provider may choose to submit a new request for verification
if additional information becomes available that addresses the
reason for the declination.

§19.1724(g)(1)

Comment: Many commenters object to the proposed rule’s
requirement that carriers provide verification not later than 15
days after the request, pointing out that SB 418 states that
a carrier must inform a physician "without delay whether the
service…will be paid…" A commenter references synonyms for
the phrase "without delay" that the commenter feels convey its
ordinary meaning, such as "immediate" and "instantaneously."
Commenters also feel that the legislature meant to create a sys-
tem that was instantaneous, as evidenced by the requirement
that carriers have appropriate personnel available "to provide a
verification" and not just accept telephone requests. Providing
15 days for a verification will likely cause patients to have to
schedule two appointments, and could compromise patient
care. Some commenters indicate that delaying treatment for 15
days could create a medical risk to the patient. One commenter

says the department seemed to have inappropriately used
the time frames from federal Employee Retirement Income
Security Act (ERISA) regulations, and noted that there is
neither a mention of nor reference to ERISA in SB 418. Other
commenters believe it is important that carriers have at least
15 days to process verifications, noting that most requests for
verification will involve non-urgent elective procedures that do
not have a need for immediate turnaround and that the statute
gives insurers at least 30 days to process and pay electronic
claims and 45 days for non-electronic claims. A commenter also
notes that the verification process affects the insurance contract
between the health plan and the employer/member, and that
the desire of a provider to get an immediate approval should not
and cannot take precedence over the obligations and terms of
the insurance contract. Because carriers are, in essence, being
asked to adjudicate claims prior to services being rendered, they
must be able to evaluate proposed services in the context of the
applicable insurance contract before rendering the verification.
This may require one or more of the following: obtaining and
reviewing certificates of creditable coverage and matching
with policy provisions on pre-existing conditions; performing a
medical necessity review, if applicable; determining usual and
customary fees; requesting and receiving additional information,
if applicable; reviewing employer records; documenting the
verification data within the claims system to flag a claim that has
been verified; transmitting to the medical director for review and
contacting the billing physician; contacting the employer to verify
eligibility, new employees and added dependents; reviewing
claims to determine benefit minimums and maximums; and
preparing and mailing the notification of verification.

Agency Response: The department understands the concerns
of the commenters regarding the amount of time and information
needed by carriers in order to verify. Based on all the comments
received, the department has adopted a compromise provision
that reduces the maximum number of days a carrier has to verify
from 15 to five. The department acknowledges that the statute
requires verification to be provided "without delay"; however, that
concept is a relative one, based on the circumstances of each in-
dividual request. When coupled with the statutory provision that
a carrier that verifies a service may not reduce or deny payment
for that service, except in certain limited circumstances, a car-
rier’s need to obtain all necessary information becomes more
acute. As noted in the preamble to the proposed rule, verifica-
tion is essentially adjudication of a claim prior to the service be-
ing rendered. Considering that a carrier has 21, 30 or 45 days
to adjudicate and pay a claim, the five-day requirement is rea-
sonable. Further, the rule makes clear that the length of time
needed should be specific to each individual situation: it provides
that verification requests must be verified or declined "without
delay, and as appropriate to the circumstances of the particular
request." Finally, the department reiterates that physicians and
providers should continue to provide all necessary patient care
required by the insurance contract and their own legal and ethi-
cal requirements, notwithstanding the verification process.

Comment: A commenter requests that the department define
"respond" as it is used in this section to clarify whether it refers to
issuing a verification, simply acknowledging requests, or sending
requests for additional information.

Agency Response: The department has changed the language
of (h) and (i) to eliminate confusion. The changes to these sub-
sections clarify that a telephone request received during a pe-
riod in which personnel are not required must be acknowledged
by the carrier within certain timeframes.
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§19.1724(g)(2)

Comment: A commenter believes that if a patient has a life-
threatening condition, the verification standard in the rule should
be immediate.

Agency Response: The department agrees that certain circum-
stances call for a reduced timeframe, and has changed the rule
to provide that if the request is related to post-stabilization care
or a life-threatening condition, the response must be provided
"without delay but not later than one hour after the HMO or pre-
ferred provider received the request."

Comment: A commenter disagrees with reduced verification
deadlines for concurrent hospitalization, life-threatening condi-
tions and post-stabilization care. The commenter asserts that
verification, by statute, is a request relating to proposed services
only and the circumstances requiring a shorter deadline involve
services that are, or have been, performed by the provider. The
commenter also notes that emergency care should not be the
subject of verification requests, as a provider should not stop to
request verification and if the services have been performed the
verification process should not be applicable. The commenter
believes the reduced deadline would give a provider incentive to
admit a patient into the hospital and then request verification to
gain access to the reduced deadline.

Agency Response: The department agrees that the statutory
language references only those services that are proposed to
be provided to a patient. However, the department included re-
duced timeframes for certain conditions so that the verification
process may, in some circumstances, still take place prior to ser-
vices being provided. Requests for verification relating to con-
current hospitalization, for example, may be sent to the carrier
after the patient has been admitted, but prior to subsequent days
of hospitalization and services performed during the hospitaliza-
tion.

§19.1724(h)

Comment: Some commenters assert that the rules should in-
clude limitations on the reasons a carrier may use to decline a
request for verification. Examples of appropriate reasons could
include lack of medical necessity, including the clinical basis for
the decision; claimant not eligible for coverage, including reason
for ineligibility; treatment or service not covered by plan, includ-
ing the contract provision that excludes the treatment or service;
and physician or facility not an approved provider. Reasonable
delays due to computer down time or other operational failures
beyond the carrier’s control should be considered exceptions to
the rule rather than legitimate reasons for declination.

Agency Response: Because the SB 418 verification process is
new to both providers and carriers, and will require some sys-
tems and procedural implementation changes, the department
declines at this time to limit reasons for declination. Pursuant
to amendments to §21.2821 (concerning Reporting Require-
ments), the department will be collecting information from
carriers concerning reasons for declination. The department
will monitor reasons for and trends in declination to determine
whether additional regulatory action is necessary.

Comment: Some commenters state that preauthorization is a
separate and distinct process from verification, and many pre-
ferred provider carriers contract with a separate entity for preau-
thorization services while having their own staff perform verifi-
cation. Because this subsection says that a verification or decli-
nation must include the preauthorization decision if the services

require preauthorization, the effect is that even if the carrier de-
clines to verify, it must provide preauthorization information that
has already been given to the provider through the preauthoriza-
tion process.

Agency Response: The verification response may, in these cir-
cumstances, simply reference the prior preauthorization deci-
sion.

Comment: A commenter recommends that the verification
process, including requests for verification, be in writing in
order to avoid miscommunications and minimize disputes and
potential liability. Another commenter questions why carriers
must reduce verification responses to writing even if they do
not decline to provide the verification, and note that such
requirement will increase administrative costs.

Agency Response: The department believes it is essential to
avoid miscommunications and disputes within the new verifi-
cation process, especially since the new statute and rules are
meant to expedite and streamline the claims payment process.
The department believes that the rules as adopted will help
accomplish this goal by requiring physicians and providers who
have received verification to include that as an element of their
claim filing, and by requiring carriers to either verify in writing
or to follow up a telephone verification with written notice. The
department is concerned that without the requirement of written
confirmation of a verification or declination that identifies the
information specific to the verification or declination, disputes
will inevitably arise concerning what services were verified and
other related issues. Providing this information in written form
should reduce these types of disputes and allow the process to
operate more efficiently.

Comment: A commenter suggests requiring a determination to
be transmitted not later than three business days, rather than
three calendar days, would ease the burden associated with
staffing during holidays and weekends.

Agency Response: The department declines to change a car-
rier’s response deadline and believes the rule as adopted reflects
the intent of SB 418.

Comment: A commenter asks that the department set param-
eters for use of declinations, as well as parameters relating to
billing patients for those services in which a declination has been
provided. The commenter also asks what is to deter a carrier
from providing a declination for all services. Another commenter
requests that the department make it clear that a carrier may de-
cline all requests for verification as a general business practice
so long as that specific reason is given to the provider with the
declination.

Agency Response: While the department declines to set param-
eters that will effectively disallow certain reasons for a declina-
tion, the department’s position is that the reason that must be
given to the requesting provider must be specific to the verifica-
tion request. The department will, on an ongoing basis, mon-
itor the reasons given for declinations and will consult with the
TACCP regarding the issue. The department declines to set pa-
rameters regarding billing of patients upon receipt of a declina-
tion. The department has made it clear that a covered service
that was the subject of a declination must be paid upon sub-
mission of a claim. The statutory language of SB 418 makes it
clear that a carrier may decline to issue a verification. There is
nothing to suggest that a declination renders void the provider’s
contract with the carrier or the insurance contract or evidence of
coverage. The department recognizes that certain reasons for
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declinations, such as termination of a patient’s coverage, may
inform a provider that a patient is not eligible to receive any ser-
vices under the insurance contact and that the carrier will there-
fore not be paying any claims for the patient. The differences
and complexities of evidences of coverage, insurance contracts
and provider contracts dictate that more consideration be given
to this issue. The department will monitor this issue and consult
with the TACCP.

§19.1724(h)(5)

Comment: A commenter requests that the elements of a re-
sponse to a request for verification include procedure codes or
a description of the services that are verified or declined.

Agency Response: The rules, as proposed and adopted, require
"a specific description, including relevant procedure codes, of the
services that are verified or declined."

§19.1724(i)

Comment: A commenter believes that the rules should define
the term "material misrepresentation" to avoid potential disputes
between a carrier and provider, and suggests the following def-
inition: "any information on a physician or provider claim that
varies from the information that was submitted by the physician
or provider in the verification or preauthorization process." One
commenter suggests adding language to clarify that a carrier is
required to honor a verification only as it pertains to covered ser-
vices. It gave an example of a carrier issuing a verification for an
impending hospital confinement, where the subsequently filed
claim included itemized charges for patient convenience items
that are excluded by the health plan. The commenter stated it
was not the legislature’s intent to require payment for noncov-
ered items or services.

Agency Response: The department declines to define the term
"material misrepresentation" as suggested by the commenter.
The department also declines to add language clarifying that
a carrier is required to honor a verification only as it pertains
to covered services. Once a verification has been issued, the
carrier may not apply the provisions of the insurance contract
or evidence of coverage (other than applicable co-payments,
deductibles, and co-insurance identified in the verification
response) to deny or reduce coverage for the verified services.
Whether a claim resulting from verified services is consistent
with the verification is a fact-specific determination that must be
made on a case by case basis.

§19.1724(j)

Comment: A commenter says that this section is awkwardly
worded and suggests alternative language: "The provisions of
this section apply to a preferred physician or healthcare provider
of an HMO or preferred provider carrier. This section also ap-
plies to other non-preferred physicians or health care providers
that provide the following services to an enrollee of an HMO or
preferred provider carrier."

Agency Response: The department believes the current lan-
guage is clear and declines to make the change.

Comment: A commenter remarks that out of network emergency
physicians should not stop the delivery of medical care in order
to request verification. Another commenter points out that cer-
tain provisions of other laws should ensure that emergency room
physicians provide treatment without waiting to receive a verifi-
cation.

Agency Response: The department agrees that the delivery of
medical care or the safety of patients should not be compromised
in order to perform verification requests. The department is con-
fident that providers will continue to make prudent health care
decisions that are in the best interest of their patients, regard-
less of issues related to verification provisions.

For, with changes: Advanced Reproductive Care Center of Irv-
ing, Aetna, American National Insurance Company, Andrews &
Kurth, Austin Anesthesiology Group, Austin Cardiovascular As-
sociates, Austin Gastroenterology, Baylor College of Medicine &
Neurosurgical Group of Texas, Baylor Health Care System, Blue
Cross and Blue Shield of Texas, Cardiothoracic and Vascular
Surgeons, Center for Orthopaedic Specialties, CIGNA Dental
Health of Texas, Inc., CIGNA Healthcare of Texas, Inc., Clinics
of North Texas, L.L.P., Coastal Surgical Group, L.C., Colon
and Rectal Clinic, P.A., Columbus Medical Clinic, Community
First Health Plans, Community Medicine Associates, Dallas
County Medical Society, Dallas Family Doctors, Endocrinology
Associates of Houston, P.A., First Health, Fortis Insurance
Company, Golden Rule, Gulf Quest L.P., Harris County Hospital
District, Harris County Medical Society, Health Care Profes-
sionals for Fair Business Practices, Health Group Management
Company, Health Insurance Association of America, Health-
Core Physicians Group, HealthSouth Corporation, Houston Eye
Associates, Humana, Infectious Care, Kelsey-Seybold Clinic,
KSF Orthopaedic Center, P.A., Magellan Behavioral Health,
Medical Clinic of North Texas, P.A., Medicine Associates of
North Texas- Forest Location, Medicine Associates of North
Texas- Mid Cities Office, Medicine Associates of North Texas
- East Dallas Office, Memorial Hermann Hospital, National
Association of Dental Plans, Neurosurgical Group of Texas,
North East OB/GYN, North Texas Heart Center, Northwest
Diagnostic Clinic, Oncology Consultants, P.A., Office of Public
Insurance Counsel, Pacific Life, Pathology Reference Labora-
tory, Patient Physician Network Holding Company, San Antonio
Orthopaedic Group, Skinner Clinic, South Texas Radiology
Group, Texas Association of Business, Texas Association of
Health Plans, Texas Association of Life and Health Insurers,
Texas Digestive Disease Consultants, Inc., Texas Eye Institute,
Texas Fertility, P.A., Texas Health Resources, Texas Hospital
Association, Texas Medical Association, Texas Medical Group
Management Association, Texas Oncology, P.A., Texas Primary
Care Coalition, Texoma Independent Physicians, The Diaz
Clinic, The Health Group, The Institute for Rehabilitation and
Research Systems, The University of Texas Health Science
Center at Houston, The University of Texas Medical Branch,
The Woman’s Group, Total Vision Health Plan of Texas, Triad
Hospitals, UICI, Mid-West Life, Unicare, United Concordia,
United Healthcare, University Care Plus, UT Houston, UT
Houston- Pediatrics, Wichita Falls Family Practice Residency
Program, Women Partners in OB/GYN, 39 individual physicians,
two other individuals in the medical field, and eight members of
the Texas House of Representatives,

The amendments and new sections are adopted under the Insur-
ance Code Article 3.70-3C and Sections 36.001, 843.347, and
843.348. Article 3.70-3C and §§843.347 and 843.348 provide
for the processes of preauthorization and verification for pre-
ferred provider benefit plans and HMOs, respectively. Section
36.001 provides that the Commissioner of Insurance may adopt
any rules necessary and appropriate to implement the powers
and duties of the Texas Department of Insurance under the In-
surance Code and other laws of this state.

§19.1703. Definitions.
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The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) Act--Insurance Code, Article 21.58A, entitled "Health
Care Utilization Review Agents."

(2) Administrative Procedure Act--Government Code,
Chapter 2001.

(3) Administrator--A person holding a certificate of author-
ity under the Insurance Code, Article 21.07-6.

(4) Adverse determination--A determination by a utiliza-
tion review agent that the health care services furnished or proposed to
be furnished to a patient are not medically necessary or not appropriate.

(5) Appeal process--The formal process by which a utiliza-
tion review agent offers a mechanism to address adverse determina-
tions.

(6) Certificate--A certificate of registration granted by the
commissioner to a utilization review agent.

(7) Commissioner--The commissioner of insurance.

(8) Complaint--An oral or written expression of dissatis-
faction with a utilization review agent concerning the utilization review
agent’s process. A complaint is not a misunderstanding or misinforma-
tion that is resolved promptly by supplying the appropriate information
or clearing up the misunderstanding to the satisfaction of the enrollee.

(9) Declination-- A response to a request for verification in
which an HMO or preferred provider carrier does not issue a verifica-
tion for proposed medical care or health care services. A declination
is not necessarily a determination that a claim resulting from the pro-
posed services will not ultimately be paid.

(10) Department--Texas Department of Insurance.

(11) Dental plan--An insurance policy or health benefit
plan, including a policy written by a company subject to the Insurance
Code, Chapter 20, that provides coverage for expenses for dental
services.

(12) Dentist--A licensed doctor of dentistry, holding either
a D.D.S. or a D.M.D. degree.

(13) Emergency care--Health care services provided in a
hospital emergency facility or comparable facility to evaluate and sta-
bilize medical conditions of a recent onset and severity, including but
not limited to severe pain, that would lead a prudent layperson possess-
ing an average knowledge of medicine and health to believe that his or
her condition, sickness, or injury is of such a nature that failure to get
immediate medical care could result in:

(A) placing the patient’s health in serious jeopardy;

(B) serious impairment to bodily functions;

(C) serious dysfunction of any bodily organ or part;

(D) serious disfigurement; or

(E) in the case of a pregnant woman, serious jeopardy
to the health of the fetus.

(14) Enrollee--A person covered by a health insurance pol-
icy or health benefit plan. This term includes a person who is covered
as an eligible dependent of another person.

(15) Health benefit plan--A plan of benefits that defines the
coverage provisions for health care for enrollees offered or provided by
any organization, public or private, other than health insurance.

(16) Health care provider--Any person, corporation, facil-
ity, or institution licensed by a state to provide or otherwise lawfully
providing health care services that is eligible for independent reim-
bursement for those services.

(17) Health insurance policy--An insurance policy, includ-
ing a policy written by a company subject to the Insurance Code, Chap-
ter 20, that provides coverage for medical or surgical expenses incurred
as a result of accident or sickness.

(18) Inquiry--A request for information or assistance from
a utilization review agent.

(19) Life-threatening--A disease or condition for which the
likelihood of death is probable unless the course of the disease or con-
dition is interrupted.

(20) Mental health medical record summary--A summary
of process or progress notes relevant to understanding the patient’s need
for treatment of a mental or emotional condition or disorder such as:

(A) identifying information; and

(B) a treatment plan that includes:

(i) diagnosis;

(ii) treatment intervention;

(iii) general characterization of patient behaviors or
thought processes that affect level of care needs; and

(iv) discharge plan.

(21) Mental health therapist--Any of the following persons
who, in the ordinary course of business or professional practice, diag-
nose, evaluate, or treat any mental or emotional condition or disorder:

(A) a person licensed by the Texas State Board of Med-
ical Examiners to practice medicine in this state;

(B) a person licensed as a psychologist by the Texas
State Board of Examiners of Psychologists;

(C) a person licensed as a psychological associate by
the Texas State Board of Examiners of Psychologists;

(D) a person licensed as a specialist in school psychol-
ogy by the Texas State Board of Examiners of Psychologists;

(E) a person licensed as a marriage and family therapist
by the Texas State Board of Examiners of Marriage and Family Ther-
apists;

(F) a person licensed as a professional counselor by the
Texas State Board of Examiners of Professional Counselors;

(G) a person licensed as a chemical dependency coun-
selor by the Texas Commission on Alcohol and Drug Abuse;

(H) a person licensed as an advanced clinical practi-
tioner by the Texas State Board of Social Worker Examiners;

(I) a person licensed as a master social worker by the
Texas State Board of Social Worker Examiners;

(J) a person licensed as a social worker by the Texas
State Board of Social Worker Examiners;

(K) a person licensed as a physician assistant by the
Texas State Board of Physician Assistant Examiners;

(L) a person licensed as a registered professional nurse
by the Texas Board of Nurse Examiners;
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(M) a person licensed as a vocational nurse by the Texas
Board of Vocational Nurse Examiners;

(N) any other person who is licensed or certified by a
state licensing board in the State of Texas to diagnose, evaluate, or treat
any mental or emotional condition or disorder.

(22) Mental or emotional condition or disorder--A mental
or emotional illness as detailed in the most current revision of the Di-
agnostic and Statistical Manual of Mental Disorders.

(23) Nurse--A registered professional nurse, a licensed vo-
cational nurse, or a licensed practical nurse.

(24) Open records law--Government Code, Chapter 552.

(25) Patient--An enrollee or an eligible dependent of the
enrollee under a health benefit plan or health insurance plan.

(26) Payor--An insurer writing health insurance policies;
any preferred provider organization, health maintenance organization,
self-insurance plan; or any other person or entity which provides, of-
fers to provide, or administers hospital, outpatient, medical, or other
health benefits to persons treated by a health care provider in this state
pursuant to any policy, plan or contract.

(27) Person--An individual, a corporation, a partnership,
an association, a joint stock company, a trust, an unincorporated organ-
ization, any similar entity or any combination of the foregoing acting
in concert.

(28) Physician--A licensed doctor of medicine or a doctor
of osteopathy.

(29) Preauthorization--A determination by an HMO or pre-
ferred provider carrier that medical care or health care services pro-
posed to be provided to an enrollee are medically necessary and appro-
priate.

(30) Preferred Provider--

(A) with regard to a preferred provider carrier, a pre-
ferred provider as defined by Insurance Code Article 3.70-3C, §1(10)
(Preferred Provider Benefit Plans) or Article 3.70-3C, §1(1) (Use
of Advanced Practice Nurses and Physician Assistants by Preferred
Provider Plans).

(B) with regard to an HMO,

(i) a physician, as defined by Insurance Code
§843.002(22), who is a member of that HMO’s delivery network; or

(ii) a provider, as defined by Insurance Code
§843.002(24), who is a member of that HMO’s delivery network.

(31) Provider of record--The physician or other health care
provider that has primary responsibility for the care, treatment, and ser-
vices rendered to the enrollee or the physician or health care provider
that is requesting or proposing to provide the care, treatment and ser-
vices to the enrollee and includes any health care facility when treat-
ment is rendered on an inpatient or outpatient basis.

(32) Retrospective review--A system in which review of
the medical necessity and appropriateness of health care services pro-
vided to an enrollee is performed for the first time subsequent to the
completion of such health care services. Retrospective review does not
include subsequent review of services for which prospective or concur-
rent reviews for medical necessity and appropriateness were previously
conducted.

(33) Screening criteria--The written policies, decision
rules, medical protocols, or guides used by the utilization review
agent as part of the utilization review process (e.g., appropriateness

evaluation protocol (AEP) and intensity of service, severity of illness,
discharge, and appropriateness screens (ISD-A)).

(34) Utilization review--A system for prospective or con-
current review of the medical necessity and appropriateness of health
care services being provided or proposed to be provided to an individual
within the state. Utilization review shall not include elective requests
for clarification of coverage.

(35) Utilization review agent--An entity that conducts uti-
lization review, for an employer with employees in this state who are
covered under a health benefit plan or health insurance policy, a payor,
or an administrator.

(36) Utilization review plan--The screening criteria and
utilization review procedures of a utilization review agent.

(37) Verification--A guarantee by an HMO or preferred
provider carrier that the HMO or preferred provider carrier will pay
for proposed medical care or health care services if the services are
rendered within the required timeframe to the patient for whom the
services are proposed. The term includes pre-certification, certifi-
cation, re-certification and any other term that would be a reliable
representation by an HMO or preferred provider carrier to a physician
or provider if the request for the pre-certification, certification, re-cer-
tification, or representation includes the requirements of §19.1724(d)
of this title (relating to Verification).

(38) Working day--A weekday, excluding New Years Day,
Memorial Day, Fourth of July, Labor Day, Thanksgiving Day, and
Christmas Day.

§19.1723. Preauthorization.

(a) An HMO or preferred provider carrier that requires preau-
thorization as a condition of payment to a preferred provider shall com-
ply with the procedures of this section for determinations of medical
necessity for those services the HMO or preferred provider carrier iden-
tifies in accordance with subsection (b) of this section.

(b) An HMO or preferred provider carrier that uses a preautho-
rization process for medical care and health care services shall provide
to each contracted preferred provider, not later than the 10th business
day after the date a request is made, a list of medical care and health care
services that allows a preferred provider to determine which services
require preauthorization and information concerning the preauthoriza-
tion process.

(c) If the proposed medical care or health care services involve
inpatient care, the HMO or preferred provider carrier shall review the
request and, if approved, issue a length of stay for the admission into a
health care facility based on the recommendation of the patient’s pre-
ferred provider and the HMO or preferred provider carrier’s written
medically accepted screening criteria and review procedures.

(d) On receipt of a preauthorization request from a preferred
provider for proposed services that require preauthorization, the HMO
or preferred provider carrier shall issue and transmit a determination
indicating whether the proposed medical or health care services are
preauthorized. An HMO or preferred provider carrier shall respond to
request for preauthorization within the following time periods.

(1) For services not included under paragraphs (2) and (3)
of this subsection, the determination must be issued and transmitted not
later than the third calendar day after the date the request is received by
the HMO or preferred provider carrier. If the request is received out-
side of the period requiring the availability of appropriate personnel as
required in subsection (e), the determination must be issued and trans-
mitted within three calendar days from the beginning of the next time
period requiring such personnel.
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(2) If the proposed medical or health care services are for
concurrent hospitalization care, the HMO or preferred provider carrier
shall issue and transmit a determination indicating whether proposed
services are preauthorized within 24 hours of receipt of the request. If
the request is received outside of the period requiring the availability of
appropriate personnel as required in subsection (e), the determination
must be issued and transmitted within 24 hours from the beginning of
the next time period requiring such personnel.

(3) If the proposed medical care or health care services in-
volve post-stabilization treatment, or a life-threatening condition as de-
fined in §19.1703 of this title (relating to Definitions), the HMO or
preferred provider carrier shall issue and transmit a determination in-
dicating whether proposed services are preauthorized within the time
appropriate to the circumstances relating to the delivery of the services
and the condition of the patient, but in no case to exceed one hour from
receipt of the request. If the request is received outside of the period
requiring the availability of appropriate personnel as required in sub-
section (e), the determination must be issued and transmitted within
one hour from the beginning of the next time period requiring such
personnel. In such circumstances, the determination shall be provided
to the treating physician or health care provider. If the HMO or pre-
ferred provider carrier issues an adverse determination in response to
a request for post-stabilization treatment or a request for treatment in-
volving a life-threatening condition, the HMO or preferred provider
carrier shall provide to the enrollee or person acting on behalf of the
enrollee, and the enrollee’s provider of record, the notification required
by §19.1721(c) of this title (relating to Independent Review of Adverse
Determinations).

(e) A preferred provider may inquire via telephone as to the
HMO or preferred provider carrier’s preauthorization determination.
An HMO or preferred provider carrier shall have appropriate personnel
as described in §19.1706 of this title (relating to Personnel) reasonably
available at a toll-free telephone number to provide the determination
between 6:00 a.m. and 6:00 p.m. central time Monday through Fri-
day on each day that is not a legal holiday and between 9:00 a.m. and
noon central time on Saturday, Sunday, and legal holidays. An HMO
or preferred provider carrier must have a telephone system capable of
accepting or recording incoming inquiries after 6:00 p.m. central time
Monday through Friday and after noon central time on Saturday, Sun-
day, and legal holidays and must acknowledge each of those calls not
later than 24 hours after the call is received. An HMO or preferred
provider carrier providing a determination under this subsection shall,
within three calendar days of receipt of the request, provide a written
notification to the preferred provider.

(f) If an HMO or preferred provider carrier has preauthorized
medical care or health care services, the HMO or preferred provider
carrier may not deny or reduce payment to the physician or provider
for those services based on medical necessity or appropriateness of care
unless the physician or provider has materially misrepresented the pro-
posed medical or health care services or has substantially failed to per-
form the preauthorized medical or health care services.

(g) If an HMO or preferred provider carrier issues an adverse
determination in response to a request made under subsection (d) of this
section, a notice consistent with the provisions of §19.1710(c) of this
title (relating to Notice of Determinations Made by Utilization Review
Agents) shall be provided to the enrollee, a person acting on behalf
of the enrollee, or the enrollee’s provider of record. An enrollee may
appeal any adverse determination in accordance with §19.1712 of this
title (relating to Appeal of Adverse Determination of Utilization Re-
view Agents).

(h) This section applies to an agent or other person with whom
an HMO or preferred provider carrier contracts to perform, or to whom

the HMO or preferred provider carrier delegates the performance of
preauthorization of proposed medical or health care services. Delega-
tion of preauthorization services does not limit in any way the HMO or
preferred provider carrier’s responsibility to comply with all statutory
and regulatory requirements.

(i) The provisions of this section may not be waived, voided,
or nullified by contract.

§19.1724. Verification.

(a) The provisions of this section apply to

(1) HMOs;

(2) preferred provider carriers;

(3) preferred providers; and

(4) physicians or health care providers that provide to an
enrollee of an HMO or preferred provider carrier:

(A) care related to an emergency or its attendant episode
of care as required by state or federal law; or

(B) specialty or other medical care or health care ser-
vices at the request of the HMO, preferred provider carrier, or a pre-
ferred provider because the services are not reasonably available from
a preferred provider who is included in the HMO or preferred provider
carrier’s network.

(b) An HMO or preferred provider carrier must be able to re-
ceive a request for verification of proposed medical care or health care
services:

(1) by telephone call;

(2) in writing; and

(3) by other means, including the internet, as agreed to by
the preferred provider and the HMO or preferred provider carrier, pro-
vided that such agreement may not limit the preferred provider’s option
to request a verification by telephone call.

(c) An HMO or preferred provider carrier shall have appro-
priate personnel reasonably available at a toll-free telephone number
to accept telephone requests for verification and to provide determina-
tions of previously requested verifications between 6:00 a.m. and 6:00
p.m. central time Monday through Friday on each day that is not a legal
holiday and between 9:00 a.m. and noon central time on Saturday, Sun-
day, and legal holidays. An HMO or preferred provider carrier must
have a telephone system capable of accepting or recording incoming
inquiries after 6:00 p.m. central time Monday through Friday and after
noon central time on Saturday, Sunday, and legal holidays. The HMO
or preferred provider carrier must acknowledge each of those calls not
later than:

(1) for requests relating to post-stabilization care or a life-
threatening condition, within one hour after the beginning of the next
time period requiring the availability of appropriate personnel at the
toll-free telephone number; and

(2) for requests relating to concurrent hospitalization,
within 24 hours after the beginning of the next time period requiring
the availability of appropriate personnel at the toll-free telephone
number; and

(3) for all other requests, within two calendar days after the
beginning of the next time period requiring the availability of appropri-
ate personnel at the toll-free telephone number.

(d) Any request for verification shall contain the following in-
formation:
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(1) patient name;

(2) patient ID number, if included on an identification card
issued by the HMO or preferred provider carrier;

(3) patient date of birth;

(4) name of enrollee or subscriber, if included on an iden-
tification card issued by the HMO or preferred provider carrier;

(5) patient relationship to enrollee or subscriber;

(6) presumptive diagnosis, if known, otherwise presenting
symptoms;

(7) description of proposed procedure(s) or procedure
code(s);

(8) place of service code where services will be provided
and, if place of service is other than provider’s office or provider’s
location, name of hospital or facility where proposed service will be
provided;

(9) proposed date of service;

(10) group number, if included on an identification card is-
sued by the HMO or preferred provider carrier;

(11) if known to the provider, name and contact informa-
tion of any other carrier, including the name, address and telephone
number, name of enrollee, plan or ID number, group number (if appli-
cable), and group name (if applicable);

(12) name of provider providing the proposed services; and

(13) provider’s federal tax ID number.

(e) Receipt of a written request or a written response to a re-
quest for verification under this section is subject to the provisions of
§21.2816 of this title (relating to Date of Receipt).

(f) If necessary to verify proposed medical care or health care
services, an HMO or preferred provider carrier may, within one day
of receipt of the request for verification, request information from the
preferred provider in addition to the information provided in the request
for verification. An HMO or preferred provider carrier may make only
one request for additional information from the requesting preferred
provider under this section.

(g) A request for information under subsection (f) of this sec-
tion must:

(1) be specific to the verification request;

(2) describe with specificity the clinical and other informa-
tion to be included in the response;

(3) be relevant and necessary for the resolution of the re-
quest; and

(4) be for information contained in or in the process of be-
ing incorporated into the enrollee’s medical or billing record main-
tained by the preferred provider.

(h) On receipt of a request for verification from a preferred
provider, the HMO or preferred provider carrier shall issue a verifica-
tion or declination. An HMO or preferred provider carrier shall issue
the verification or declination within the following time periods.

(1) Except as provided in paragraphs (2) and (3) of this sub-
section, an HMO or preferred provider carrier shall provide a verifica-
tion or declination in response to a request for verification without de-
lay, and as appropriate to the circumstances of the particular request,
but not later than five days after the date of receipt of the request for
verification. If the request is received outside of the period requiring

the availability of appropriate personnel as required in subsection (c),
the determination must be provided within five days from the begin-
ning of the next time period requiring such personnel.

(2) If the request is related to a concurrent hospitalization,
the response must be sent to the preferred provider without delay but not
later than 24 hours after the HMO or preferred provider carrier received
the request for verification. If the request is received outside of the
period requiring the availability of appropriate personnel as required
in subsection (c), the determination must be provided within 24 hours
from the beginning of the next time period requiring such personnel.

(3) If the request is related to post-stabilization care or a
life-threatening condition, the response must be sent to the preferred
provider without delay but not later than one hour after the HMO or
preferred provider carrier received the request for verification. If the
request is received outside of the period requiring the availability of
appropriate personnel as required in subsection (c), the determination
must be provided within one hour from the beginning of the next time
period requiring such personnel.

(i) If the request involves services for which preauthorization
is required, the HMO or preferred provider carrier shall follow the pro-
cedures set forth in §19.1723 of this title (relating to Preauthorization)
and respond regarding the preauthorization request in compliance with
that section.

(j) A verification or declination may be delivered via telephone
call, in writing or by other means, including the Internet, as agreed to by
the preferred provider and the HMO or preferred provider carrier. If the
verification or declination is delivered via telephone call, the HMO or
preferred provider carrier shall, within three calendar days of providing
a verbal response, provide a written response which must include, at a
minimum:

(1) enrollee name;

(2) enrollee ID number;

(3) requesting provider’s name;

(4) hospital or other facility name, if applicable;

(5) a specific description, including relevant procedure
codes, of the services that are verified or declined;

(6) if the services are verified, the effective period for the
verification, which shall not be less than 30 days from the date of ver-
ification;

(7) if the services are verified, any applicable deductibles,
copayments, or coinsurance for which the enrollee is responsible;

(8) if the verification is declined, the specific reason for the
declination;

(9) a unique verification number that allows the HMO or
preferred provider carrier to match the verification and subsequent
claims related to the proposed service; and

(10) a statement that the proposed services are being
verified or declined pursuant to Title 28 Texas Administrative Code
§19.1724.

(k) An HMO or preferred provider carrier that issues a veri-
fication may not deny or otherwise reduce payment to the preferred
provider for those medical care or health care services if provided on
or before the expiration date for the verification, which shall not be
less than 30 days, unless the preferred provider has materially misrep-
resented the proposed medical or health care services or has substan-
tially failed to perform the medical or health care services as verified.
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(l) The provisions of this section may not be waived, voided,
or nullified by contract.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 15,

2003.

TRD-200306009
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: October 5, 2003
Proposal publication date: July 4, 2003
For further information, please call: (512) 463-6327

♦ ♦ ♦
CHAPTER 21. TRADE PRACTICES
SUBCHAPTER T. SUBMISSION OF CLEAN
CLAIMS
28 TAC §§21.2801 - 21.2809, 21.2811 - 21.2819, 21.2821 -
21.2825

The Commissioner of Insurance adopts amendments to
§§21.2801-21.2803, 21.2807-21.2809, and 21.2811-21.2817,
and new §§21.2804-21.2806, 21.2818, 21.2819 and
21.2821-21.2825, concerning the submission of clean claims to
insurers who issue preferred provider benefit plans and health
maintenance organizations (hereinafter collectively referred to
as carriers). Sections 21.2802-21.2804, 21.2806, 21.2809,
21.2811, 21.2815-21.2819, 21.2821, 21.2822, and 21.2824
are adopted with changes to the proposed text as published
in the July 4, 2003, issue of the Texas Register (28 TexReg
5099). Sections 21.2801, 21.2805, 21.2807, 21.2808, 21.2812,
21.2813, 21.2814, 21.2823 and 21.2825 are adopted without
changes and will not be republished.

The amended and new sections are the result of the enactment
of Senate Bill (SB) 418 during the 78th Regular Legislative Ses-
sion. That legislation, among other things, amended Texas In-
surance Code Art. 3.70-3C, concerning preferred provider bene-
fit plans, and the Texas Health Maintenance Organization (HMO)
Act, Texas Insurance Code Chapter 843, to provide comprehen-
sive changes to the procedures and requirements governing the
processing and payment of clean claims submitted by certain
physicians and providers. While SB 418 and the rules apply to
preferred providers of insurers that issue preferred provider ben-
efit plans, physicians and providers contracted with HMOs, and
certain other physicians and providers in certain circumstances,
this order will use the terms "preferred provider," "physician" and
"provider" to refer to the entities to whom these rules apply. Other
provisions of SB 418 are addressed in adopted rules published
elsewhere in this issue of the Texas Register. Pursuant to SB
418, several provisions of the law became applicable to contracts
between carriers and physicians and providers entered into or
renewed, or certain services provided, on and after the 60th day
after the effective date of the statute, rendering those provisions
effective on August 16, 2003. The commissioner adopted rules
on an emergency basis, effective August 16, 2003, which were
published in the August 29, 2003, issue of the Texas Register

(28 TexReg 7030). The emergency rules will be withdrawn at
the time these adopted rules become effective.

These sections are necessary to implement the provisions and
intent of SB 418 by ensuring that the clean claims filing and pay-
ment processes are streamlined, standardized, and efficient.

In developing these rules, the department has had extensive
discussions and consultations with the Clean Claims Working
Group (CCWG), a group originally established by the depart-
ment in 2001 and comprised of representatives of carriers, physi-
cians, providers, and trade associations, and open in attendance
to all other interested persons. As part of its continuing con-
sultation with the CCWG, the department held three meetings
with the group in May and June of 2003 to discuss implementa-
tion of the new statute. In addition, SB 418 required the com-
missioner to appoint a Technical Advisory Committee on Claims
Processing (TACCP) to, among other things, advise the commis-
sioner on technical aspects of coding of health care services and
claims development, submission, processing, adjudication, and
payment. The statute also requires the commissioner to con-
sult with the TACCP prior to adopting any rules. The majority of
the members of the CCWG have been appointed to the TACCP,
which on June 18 and September 9, 2003 held meetings at which
the rules were discussed.

The commissioner held a public hearing on the proposed sec-
tions on August 7, 2003 (Docket No. 2556).

Changes have been made to several of the proposed sections
as published; however, none of the changes introduce new sub-
ject matter or affect additional persons than those subject to the
proposal as originally published. In addition, many issues asso-
ciated with the changes were discussed by the CCWG and the
TACCP. In response to comments, the following changes have
been made: (1) The definition of "billed charges" in §21.2802(2)
was amended to define the term as "the charges for medical
or health care services included on a claim submitted by a
physician or provider" rather than with reference to charges in
excess of the general level of charges made by other physicians
or providers who render or furnish the same or similar services,
treatments, or supplies to persons in the same geographic area
whose illness or injury is comparable in nature and severity. The
scope and definition of billed charges, which become applicable
to prompt payment of claims through the penalty provisions,
were the subject of much debate in the CCWG and TACCP
meetings. In addition, the department received a large number
of comments concerning this definition. Many commenters
believe that the current definition does not accurately reflect the
language of SB 418; others believe that the current language is
necessary in order to prevent overcharging by physicians and
providers. After much consideration of all positions presented,
the department has determined that the definition of billed
charges should be changed to conform more precisely to the
language in the statute. However, as noted in the response
to comments, the department acknowledges the concerns of
those commenters who believe that defining the term to mean
the amount submitted on a claim by a physician or provider will
result in increased, uncontained medical costs that, in turn, will
result in higher insurance premiums. While the department does
not regulate the amounts a physician or provider can submit on
a claim, it will remain sensitive to allegations of abuse in this
area. In connection with these expressed concerns, the revised
definition of billed charges states that, for purposes of the
subchapter, billed charges must comply with all other applicable
requirements of law, including Texas Health and Safety Code
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§311.0025, Texas Occupations Code §105.002, and Texas
Insurance Code Art. 21.79F. In addition, physicians, providers,
consumers, and carriers are encouraged to complain to the
department regarding allegations of fraudulent or unreasonable
charges. The TDI Fraud Unit, when necessary, refers such
matters to the appropriate authority, including the Board of
Medical Examiners, a district attorney’s office, the Office of the
Attorney General and the federal government. Moreover, the
department has launched an aggressive education campaign
to inform all stakeholders of the various prompt pay provisions,
and will record information to track concerns regarding timely
payment of clean claims, billed charge penalties paid, medical
inflation, and fraud referrals. The department will consult with
the TACCP regarding aggregate information. The department
also notes that where a claim is paid correctly and promptly, the
carrier’s liability will be limited to the contracted amount, and
the issue of billed charges does not arise. (2) The definition
of "duplicate claim" in 21.2802(11) was amended to exclude
claims submitted at the request of a carrier. (3) The definition
of "procedure code" in §21.2802(23) was amended to add the
words "representing a service or treatment." (4) The phrase "if
shown on the patient’s ID card" was added to §21.2803(b)(1)(D)
and (b)(2)(JJ). (5) The word "state" was added to the fields
described in §21.2803(b)(1)(E) and (G). (6) The field loca-
tion for identification of a duplicate or corrected claim was
changed from field 22 to field 10b, and this requirement was
moved from §21.2803(b)(1)(X) to §21.2803(b)(1)(N). (7) Fields
for verification numbers were added at §21.2803(b)(1)(Y)
and (b)(2)(LL). (8) The word "inpatient" was deleted from
§21.2803(b)(2)(O)-(T). (9) §21.2803(g) was changed to clarify
that additional information submitted on a claim can include
attachments. (10) §21.2804(a) was clarified to state that the
time period to request additional information may be extended
due to a catastrophic event. (11) §21.2806(c) was changed to
make the submission of claims by facsimile contingent upon
the carrier’s acceptance of that method. (12) §21.2815(a)(3)
and (c)(3) were amended to make clear that the 18% interest
applies to the penalty amount. (13) §21.2815(b) was added,
and the subsequent sections renumbered, to include examples
of penalty calculations for underpayments. (14) §21.2815(g)
was amended consistent with changes to the definition of
billed charges. (15) §21.2817 was changed to make clear that
contracts may not waive a physician’s or provider’s recovery of
court costs. (16) Subsection (f) was added to §21.2818 to make
clear that the provisions of this section does not affect a carrier’s
ability to recover an overpayment in the case of fraud or material
misrepresentation. (17) §21.2819(b)(1)(B) was amended to
provide that the sworn affidavit may be from either a corporate
officer or that person’s designee. (18) §21.2821(e)(1)(D) was
amended to change a reference to waiting period, and an "other"
category was added as subsection (e)(1)(F). (19) Language in
§21.2821(e)(2) and (3) concerning reporting of declinations was
deleted. (16) The rule’s effective date in §21.2824 was changed
to October 5, 2003, and a clarifying reference to services was
included. In addition, several changes were made for clarity
and consistency, and typographical errors were corrected,
throughout.

Adopted §21.2801 provides that Subchapter T, in addition to
applying to claims submitted by contracted physicians and
providers, has limited applicability to noncontracted physicians
and providers. Adopted §21.2802 contains revised definitions
of certain terms including audit, billed charges, diagnosis code,
procedure code, and statutory claims payment period. In addi-
tion, this section re-defines the term "clean claim" with regard

to both non-electronic and electronic claims, and contains new
definitions for terms such as catastrophic event, corrected claim,
duplicate claim, preferred provider, and provider.

Adopted §21.2803 specifies the elements of a clean claim for
non-electronic claims and for electronic claims, which are those
that comply with regulations of the U.S. Department of Health
and Human Services which implement the Health Insurance
Portability and Accountability Act (HIPAA), and adopt standard
transactions and data elements for the electronic exchange of
information. For non-electronic claims, the adopted section lists
the required data elements with reference to the appropriate
fields on the claim forms prescribed by the Centers for Medicare
and Medicaid Services (CMS) for both institutional and non-in-
stitutional providers (UB-92 and CMS-1500, respectively). The
section states that a physician or provider submits an electronic
clean claim by using the ASC X12N 837 format that complies
with all applicable federal laws related to electronic health care
claims, including applicable implementation guides, companion
guides, and trading partner agreements. The adopted section
also provides that if a physician or provider submits an electronic
clean claim that requires coordination of benefits, the carrier
processing the claim as a secondary payor shall rely on the
primary payor information submitted on the claim, and that
primary payor information may be submitted electronically to
the secondary payor in compliance with applicable federal law,
including applicable implementation guides, companion guides,
and trading partner agreements.

Adopted §21.2804 details the procedures by which a carrier,
upon receipt of a clean claim, may request additional informa-
tion from a treating preferred provider, including the timeframes
for making a request and paying, denying, or auditing a claim.
It also provides that the applicable 21- (for pharmacy claims),
30- (for electronic claims), or 45-day (for nonelectronic claims)
statutory claims payment period for determining whether a clean
claim is payable is tolled, and does not resume, pending receipt
of the additional information or a response indicating that the pre-
ferred provider does not possess the requested information, and
specifies that the time periods may be extended as allowed by
§21.2819(c). It states that the carrier shall require the preferred
provider to either attach a copy of the request to its response, or
provide certain identifying information, and says that if a request
was submitted electronically in accordance with federal require-
ments, the response must also be submitted in accordance with
those requirements.

Adopted §21.2805 contains the procedures by which a carrier
may request additional information from a source other than the
preferred provider who submitted the claim, and provides that the
applicable 21- (for pharmacy claims), 30- (for electronic claims)
or 45-day (for non-electronic claims) statutory claims payment
period is not extended pending receipt of the information. It
states that the carrier shall request that the responding entity
attach a copy of the request to the response, and contains the
same federal electronic request and response requirements of
§21.2804, as applicable. It also provides that if, upon receipt
of information, the carrier determines that there was an error in
payment of a claim, the carrier may recover any overpayment
pursuant to the provisions of §21.2818.

Adopted §21.2806 lists the methods by which a claim may be
transmitted and requires a physician or provider to submit a claim
no later than the 95th day after the medical or health care ser-
vices were rendered, or forfeit the right to payment unless the
failure to timely submit was the result of a catastrophic event.

28 TexReg 8648 October 3, 2003 Texas Register



However, the parties may agree by contract to extend the period
for submitting a claim. For a claim for which coordination of ben-
efits applies, the 95-day period does not begin for submission of
the claim to the secondary payor until the physician or provider
receives notice of the payment or denial from the primary payor.
For a claim submitted by an institutional provider, the 95-day pe-
riod begins on the date of discharge. A carrier shall accept as
proof of timely filing a claim filed in compliance with this subsec-
tion or information from another carrier showing that the physi-
cian or provider submitted the claim to the carrier in compliance
with this subsection. The adopted section also says that a dupli-
cate claim may not be submitted prior to the applicable 21-, 30-
or 45-day claims payment period, and a carrier that receives a
duplicate claim within that time is not subject to penalties on the
duplicate claim.

Adopted §21.2807 contains changes to ensure consistency with
the requirements of SB 418, including provisions relating to the
adjudication of pharmacy claims. Adopted §§21.2808, 21.2811-
21.2812, 21.2814, and 21.2817 also contain changes for pur-
poses of consistency. Adopted §21.2809 provides that a carrier
that intends to audit a clean claim must, within the applicable
claims payment period, notify the preferred provider clearly and
prominently on the explanation of payment that the claim is be-
ing audited and pay 100% of the applicable contracted rate. A
carrier that fails to notify and pay 100% within the claims pay-
ment period--or, if applicable, the extended periods allowed by
adopted §21.2804 or §21.2819(c)--may not use the audit proce-
dures. A preferred provider that receives less than 100% of the
applicable contracted rate has received an underpayment and
must so notify the carrier within 180 days in accordance with
adopted §21.2815(c) automatically qualify to receive a penalty.
If a physician or provider fails to timely provide additional infor-
mation requested by the carrier during the audit, the carrier may
recover the amount paid pursuant to the procedure contained in
the statute. Prior to seeking a refund for an audit payment a car-
rier must give the physician or provider an opportunity to appeal
pursuant to adopted §21.2818.

Adopted §21.2813 provides that all statutory and regulatory re-
quirements applicable to a carrier also apply to contracted enti-
ties that process or pay claims, obtain the services of physicians
or providers, or issue verifications or preauthorizations. Adopted
§21.2815 sets out the new graduated penalty requirements ap-
plicable to carriers that do not pay a preferred provider’s clean
claim within the applicable statutory claims payment period, in-
cluding the method for calculating the penalty on the unpaid bal-
ance of a partially paid claim. This section also clarifies statutory
language by stating that the penalty for a claim paid later than 90
days after the expiration of the statutory claims payment period
includes 18% interest on the penalty amount, and provides an
example of how the interest is to be calculated. The adopted
section also provides that a carrier is not liable for a penalty if
the failure to pay the claim timely was a result of a catastrophic
event, or if the preferred provider notifies the carrier of an un-
derpaid claim after the 180th day after the underpayment was
received and the carrier pays the balance on or before the 45th
day after the notice. The adopted section requires a carrier to
clearly and prominently indicate on the explanation of payment
the amount of the contracted rate paid and the amount paid as
a penalty.

Adopted §21.2816 expands the current provisions concerning
date of receipt to include any written communication, including a
claim, referenced under Subchapter T. In order to provide proof

of submission and establish date of receipt, this section also al-
lows any entity submitting a communication to choose to main-
tain a mail log that identifies each separate claim, request or re-
sponse in a batch, and says that a copy of the mail log, if used,
shall be transmitted to the receiving entity electronically or by
fax. Adopted §21.2818 establishes a procedure by which a car-
rier can recover a refund due to overpayment or completion of
audit, including deadlines and notice requirements for refund re-
quests and recovery of refunds. It requires the carrier to give the
physician or provider notice, not later than 180 days after receipt
of the overpayment, or upon completion of audit, of the specific
claims and amounts overpaid and reasons therefor. The notice
must also include notification of appeal rights and describe the
methods by which the carrier intends to recover. The adopted
section gives a physician or provider 45 days to appeal a request
for refund, and says that upon receipt of such written appeal the
carrier must begin the appeal process provided in the carrier’s
contract with the provider. It provides that a carrier may not re-
cover a refund until the later of the 45th or 30th day after notifi-
cation (for overpayments and audits, respectively) or exhaustion
of appeal rights, if the provider has not made arrangements for
payment. It also provides that a secondary payor that pays a por-
tion of a claim that should have been paid by the primary payor
may only recover the overpayment from the carrier responsible
for that amount, unless the overpaid portion was paid by both
payors, in which case the secondary payor may recover from the
physician or provider. Finally, it specifies that a carrier’s ability to
recover amounts fraudulently billed is not affected.

Adopted §21.2819 requires physicians, providers and carriers to
notify the department within five days if, due to a catastrophic
event, they are unable to meet the statutory deadlines for claims
filing or claims payment. The section also requires an entity,
within ten days after returning to normal operations, to certify to
the department, by sworn affidavit, the specific nature and dates
of the catastrophic event and the length of time the event caused
an interruption in claims submission or processing activity, and
provides that a valid certification tolls the applicable statutory
deadlines for the number of days the entity certifies that activity
was interrupted.

Adopted §21.2821 requires quarterly reporting by HMOs and
preferred provider carriers of information and data regarding
claims processing and payment and business interruptions due
to catastrophic events, with the first report due on February
15, 2004, for the preceding months of September through
December, 2003. This information, much of which is currently
being collected by the department from carriers, is necessary to
assist the TACCP in gathering information for the biennial report
to the legislature required by SB 418. It is also necessary in
order to provide data to determine compliance with SB 418’s
additional penalty provisions for carriers that fail to comply with
the claims payment requirements for more than two percent of
clean claims. Because of the new verification provisions of SB
418, the department will also need to obtain data concerning
verifications and declinations in order to monitor how these
provisions are working. The adopted section requires reporting
of verification and declination data to be done annually, on
or before July 31st. Because the final disposition of claims
associated with verifications may take several months (due to
the 95-day claims filing deadline and the applicable statutory
claims payment periods), the department has required the
reporting of this information by July 31st to give the carriers
enough time to develop meaningful data. Consistent with the
quarterly reporting requirements regarding claims payment,
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adopted §21.2822, concerning administrative penalties, states
that a carrier’s compliance percentage shall be determined on
a quarterly basis, separately for institutional and noninstitu-
tional preferred provider claims, and not including claims paid
pursuant to audit.

Adopted §21.2823 states that §19.1724 (relating to Verification)
and §21.2807 apply to a physician or provider that provides
emergency services or services not reasonably available in
the carrier’s network. Adopted §21.2824 contains an effective
date of October 5, 2003 for contracts entered into or renewed
between carriers and physicians and providers as well as for
certain services provided by physicians and providers that do
not have a contract with an HMO or preferred provider carrier.
Adopted §21.2825 contains a severability provision.

SB 418 also contains new provisions regarding verification
and preauthorization of medical or health care services, and
availability of coding guidelines through contracts with pre-
ferred provider carriers or HMOs. These provisions also were
proposed for comment in the July 4, 2003, issue of the Texas
Register (28 TexReg 5087, 28 TexReg 5089, and 28 TexReg
5091) and were adopted as emergency rules effective August
16, 2003, and published in the August 29, 2003, issue of the
Texas Register (28 TexReg 7019, 28 TexReg 7022, and 28
TexReg 7024). Those sections are adopted elsewhere in this
issue of the Texas Register. In addition, contemporaneously
with these amendments and new sections, the adoption of the
repeal of §§21.2804-21.2806 and 21.2818-21.2820 is published
elsewhere in this issue of the Texas Register.

General

Comment: Several commenters thank the department for try-
ing to implement fair rules, for considering the effects on physi-
cians/providers, health plans, consumers and employers, and for
compromising to assure that the system will work. The com-
menters urge the department to recognize that too strict regula-
tion or too little time for processing will result in an unworkable
system, which will harm consumers.

Agency Response: The department appreciates the supportive
comments.

Comment: A commenter opines that patients, and not physicians
and providers, should be given more responsibility for providing
information on such things as claims and other insurance cover-
age.

Agency Response: The department agrees that patients should
cooperate with requests for information in order to assure that
claims related to their care are processed expeditiously. How-
ever, SB 418 only addresses claims processing activities be-
tween providers and carriers. Accordingly, these rules do not
address patient responsibility.

Comment: A commenter recommended that the department
adopt rules requiring employers to give notice prior to the
employees’ changing health plans in order to ease the carriers’
burden to determine enrollee status.

Agency Response: The department agrees that a carrier’s lack
of current information concerning its enrollees is detrimental to
physicians and providers who in good faith provide services to
such individuals. The department urges carriers to take appro-
priate action--whether by contract amendment or other agree-
ment, or more frequent communication with employers--in order

to maintain current information on enrollees. The department
will continue to monitor this situation to determine whether addi-
tional rules are necessary.

Comment: A commenter urged the department to make sure the
rules comply with the provisions of HIPAA.

Agency Response: The department has made a strong effort to
be aware of and not contradict HIPAA requirements, and, with
the assistance of the TACCP, will continue to do so.

Comment: Several commenters request that the rules clarify
how dental claims should be handled. Some commenters note
that insured dental plans are exempt from Texas Insurance Code
Article 3.70-3C but are subject to Article 21.53. A commenter re-
quests that the rule clarify that it does not apply to "stand-alone
dental plans." Another commenter indicated that the rule’s pro-
visions are inconsistent with the way dentistry is practiced; that
dental services are generally not provided on weekends and
legal holidays, so that the after-hours staffing requirements of
SB 418 and the rules do not meet any specific need of dental
providers. The commenter notes that the rules make compliance
for dental plans overly burdensome and expensive while pro-
viding minimal protections/benefits to consumers and providers.
The commenter also notes that because SB 418 does not apply
to plans that administer only indemnity products, plans provid-
ing both managed care and indemnity dental benefits would be
subject to two different standards, which would be costly and in-
efficient.

Agency Response: The department acknowledges that the pro-
visions of SB 418 apply to HMO dental plans and not to indemnity
dental benefits. The department also recognizes that the current
rules do not reflect, among other things, dental-specific require-
ments for clean claims. The department plans to work with the
interested parties to develop required data elements and other
modifications necessary to accommodate dental claims that are
subject to SB 418 and will consider this issue in future rulemak-
ing. The department acknowledges that carriers that provide
both HMO and indemnity dental benefits may be subject to dif-
ferent requirements as a result of the application of SB 418.

Applicability to Stand-Alone Vision Plans

Comment: A commenter requests an exemption from the rules
for single service vision HMOs. Because indemnity vision prod-
ucts are not affected by these rules, carriers administering both
indemnity and HMO products will be subject to two different stan-
dards, thereby increasing administrative costs.

Agency Response: The department acknowledges that carriers
that administer both HMO and indemnity vision benefits may be
subject to different requirements as a result of the application of
SB 418. However, the statute does not provide for an exception
for a single-service HMO. The department declines to add an
exception to the rules.

Applicability to Pharmacy Claims: Some commenters maintain
that, except for timely claim payment requirements, the provi-
sions of SB 418 do not apply to electronically submitted phar-
macy claims, largely due to the unique nature of such claims as
point-of-sale transactions that are administered at the time the
pharmacist fills the prescription. Many of the rules’ provisions,
such as those concerning duplicate claims, clean claim require-
ments, and verification, do not apply to pharmacy claims. One
commenter questions whether the rules’ proposed effective date
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applies to pharmacies, since the date is tied to provider con-
tracts, especially preferred providers. Another commenter re-
quests an exemption from the rules except for those provisions
that expressly apply to pharmacy claims.

Agency Response: The department agrees with the com-
menters that many provisions of the statute and rules may
not operationally apply to pharmacy claims. However, several
other provisions clearly do apply, including deadline for claims
payment, penalty provisions, overpayments, and electronic
adjudication of pharmacy claims. Because the statute does not
appear to specifically allow exceptions from certain provisions,
the department declines to do so in this rule. The department
also agrees that the rule does not appropriately reference the
standard transaction format required under HIPAA for retail
pharmacy transactions. As such, the department has added
language to §21.2803(d) that identifies the NCPDP Telecom-
munication Standard Version 5.1 and NCPDP Batch Standard
Version 1.1 as the acceptable formats for submitting electronic
retail pharmacy claims. The rules’ effective date applies to all
pharmacists who are providers or preferred providers, as de-
fined in the rule, who contract or renew a contract with an HMO
or preferred provider carrier on or after October 5, 2003, as well
as to providers and preferred providers who perform emergency
or referral services on and after that date. Additionally, it is
the department’s understanding that some drug claims, such
as certain injectable medications, are submitted on CMS 1500
claim forms. For those claims, the clean claim elements would
apply, as would the duplicate claim provisions. The verification
requirements are applicable to the carrier and might be used by
a physician who wants verification that the carrier will pay for an
expensive drug that he or she is planning to administer in the
office setting. Therefore, it would not be appropriate to exempt
pharmacy claims generally from the requirements of the rules.

Comment: A commenter notes that SB 418 contains provisions
concerning ID cards, and seeks clarification of the effective date
of these provisions and the information necessary to indicate that
a health plan is subject to regulation by the department.

Agency Response: The department did not address ID cards
in the proposal. However, provisions governing ID cards are
contained in §21.2820, which was part of the emergency rules
adopted by the department on August 15, 2003. In addition, the
department expects to propose rules implementing the ID card
requirements of SB 418 soon. The effective date for compliance
with the provisions of those rules will not be tied to contracts be-
tween providers and carriers, but instead the issue or renewal
date for health plans issued by carriers subject to SB 418.

Comment: A commenter asked for clarification that the rules do
not apply to Medicare+Choice plans.

Agency Response: The department confirms that the rules do
not apply to Medicare+Choice plans.

Comment: A commenter seeks clarification regarding whether
the statute and rules are applicable to Employee Retirement In-
come Security Act (ERISA) plans and non-ERISA self-funded
plans.

Agency Response: As with the prompt pay rules that have been
in effect since 2000, the rules under SB 418 do not apply to
self-funded ERISA plans, nor to certain non-ERISA plans (gov-
ernment, school and church plans). The department’s long-
standing position on the issue of applicability of prompt pay to
self-funded ERISA plans is consistent with testimony from the
Office of Attorney General before the Senate Health and Human

Services Committee when SB 418 was first laid out, stating that
SB 418 does not apply to self-funded ERISA plans.

§21.2802(2)- Definition of Billed Charges

Comment: The department received numerous comments con-
cerning the definition of billed charges. Numerous commenters
expressed concern that the definition in the proposed rule de-
scribes the usual and customary charges defined by the health
plans and does not follow the language or intent of the legisla-
tion, which refers to "billed charges as submitted on the claim."
These commenters say this language is clear and does not sup-
port any other interpretation. In addition, they state that the def-
inition contained in the proposed rule will create a loophole in
the statute’s penalty provisions by allowing the plans to deter-
mine billed charges, thus setting their own penalties. A com-
menter notes that a carrier that does not meet its obligations
to pay claims timely and accurately should lose the discount of
usual and customary and pay billed charges. One commenter
expresses concern that a provider who attempted to ascertain
"the general level of charges in the same geographical area"
could be determined to be guilty of price fixing, and questioned
who defines "geographical area" and "general level of charges."

Other commenters support the proposal’s definition of "billed
charges" as usual and customary. These commenters believe
the definition should be the same as it is for the rules imple-
menting HB 610, 76th Legislature, the statutory predecessor
to SB 418, because the statutory language "essentially did not
change." Numerous commenters support maintaining the cur-
rent definition of "billed charges" to prevent excessive billing by
preferred providers, contending that there is nothing to prevent a
provider raising its charge master several times a year or billing in
excess of usual and customary rates in order to maximize penal-
ties, causing uncontrolled expenses for health carriers. Some of
these commenters point out that, in responding to similar com-
ments in an earlier rule implementing HB 610, the department
stated that it was necessary that billed charges be defined to
prevent physicians and providers from billing in excess of their
usual charges in order to maximize penalties. Other commenters
note that the term "usual and customary" is often contained in
a carrier’s contracts with providers. In response to concerns
regarding potential billing abuses if the definition is changed,
commenters who support changing the definition note that by
using claim history, disclosure of fee schedules at the time of
contract negotiation, and other means, a physician’s pattern of
billed charges is easily ascertained. Further, if abuses exist,
the Medical Practice Act provides for action against physicians.
Others recommend that the rule require billed charges to satisfy
all applicable provisions of Texas law, including Insurance Code
Article 21.79F and Texas Health and Safety Code §311.0025.
Conversely, a commenter notes that the department has regula-
tory authority over carriers and can penalize them if they use the
usual and customary definition inappropriately, but has no simi-
lar authority over providers.

One commenter recommends amending and clarifying the
definition to state that billed charges may not exceed the lower
of the currently defined standard or the charges established by
CMS and paid by it on behalf of Medicare beneficiaries for those
same services, treatments or supplies. Another commenter re-
quests that the department avoid a definition of "billed charges"
that would allow the use of discounted fee schedules as billed
charges.

Agency Response: After consideration of all positions pre-
sented, as well as discussions with the CCWG and TACCP,
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the department has determined that the definition of billed
charges should be changed to conform more precisely to the
language in the statute. However, the department continues to
share the concerns of those commenters who believe that this
definition may result in increased, uncontained medical costs
that will, in turn, result in higher insurance premiums. While
the department does not regulate the amount a physician or
provider can charge for a particular service, it will remain alert
to allegations of abuse in this area. In connection with these
expressed concerns, the revised definition of billed charges
states that, for purposes of the subchapter, billed charges must
comply with all other applicable requirements of law, including
Texas Health and Safety Code §311.0025, Texas Occupations
Code §105.002, and Texas Insurance Code Art. 21.79F. In
addition, physicians, providers, consumers, and carriers are
encouraged to file complaints with the department regarding
allegations of fraudulent or unreasonable charges. The TDI
Fraud Unit, when it believes there has been a violation of a law,
refers such matters, as appropriate, to the Board of Medical
Examiners, a district attorney’s office, the Office of the Attorney
General or the federal government. Moreover, the department
has launched an aggressive education campaign to inform all
stakeholders of the various prompt pay provisions, and will
record information to track concerns regarding timely payment
of clean claims, billed charge penalties paid, medical inflation,
and fraud referrals. The department will consult with the TACCP
regarding aggregate information. The department also notes
that where a claim is paid correctly and promptly, the carrier’s
liability will be limited to the contracted amount, and the issue of
the definition of billed charges does not arise.

§21.2802(3)- Definition of CMS

Comment: A commenter suggests the letter "s" should be added
to the word "Center" in the definition of "CMS."

Agency Response: The department agrees and the definition of
"CMS" has been changed accordingly.

§21.2802- Definition of Case Rate

Comment: One commenter notes that the definition of "case
rate" was deleted in the proposed rule, although the term is con-
tained in the definition of "billed charges."

Agency Response: The amended definition of "billed charges"
discussed earlier deletes the term "case rate."

§21.2802(8) and (11): Definition of Corrected Claim and Dupli-
cate Claim

Comment: A commenter expresses appreciation for the depart-
ment’s efforts in differentiating corrected and duplicate claims so
that corrected claims are not inappropriately identified as dupli-
cates.

Agency Response: The department appreciates the supportive
comment regarding the complex issue of corrected and duplicate
claims. The department will continue to work with the TACCP
regarding issues surrounding corrected and duplicate claims.

§21.2802(10) Definition of Diagnosis Code

Comment: Some commenters assert that, in order to make clear
that the rules’ protections for physicians also apply to dentists
and oral and maxillofacial surgeons who contract with HMOs and
PPOs covered by the rules, "Current Dental Terminology" (CDT)
should be added to the numeric or alphanumeric codes included
in the definition of diagnosis code.

Agency Response: The department believes the commenter’s
reference to "diagnosis code" is really a reference to "procedure
codes." The department disagrees that CDT codes should be
specifically added to the definition of "procedure code" as it be-
lieves the codes are already included in the definition as part of
a medical code set that is adopted by CMS.

§21.2802(20) Definition of Preferred Provider

Comment: Some commenters suggest that the definition of pre-
ferred provider should include dentists.

Agency Response: Because preferred provider dental plans are
not authorized by the Insurance Code, dental indemnity plans
are not subject to Insurance Code article 3.70-3C. The defini-
tion of preferred provider references Insurance Code §843.002
for physicians and providers that contract with an HMO. The def-
inition of provider in §843.002 includes dentists. Therefore, the
definition of preferred provider in these rules does not need to
specifically reference dentists.

§21.2802(23)- Definition of Procedure Code

Comment: A commenter requests that the phrase "represent-
ing a service or treatment" be inserted into the definition of pro-
cedure code after "alphanumeric code" in order to distinguish
codes for services or treatments from codes for diagnoses. The
commenter also requested that the department require carriers
to use only the federally required code sets. Another commenter
states that most, if not all, carriers are retiring their local codes
in favor of the standard code sets even for non-electronic claims.
The commenter also states that it would expect a carrier to adopt
the federally required code sets for both electronic and non-elec-
tronic claims even though the proposed rules would allow local
codes for non-electronic claims.

Agency Response: The requested language for the definition of
"Procedure Code" has been added to the rule. SB 418 allows
carriers to use nationally recognized and generally accepted
Current Procedural Terminology codes, notes and guidelines
including all relevant modifiers. To the extent that this allows
any variance from federally required code sets, the statutory
language supports such a variance. The department agrees
that there is an apparent movement away from the use of
local codes in favor of the federally required code sets for
both electronic and non-electronic claims. Notably, the federal
rules do not restrict code sets used in non-electronic claims.
The rule references local codes for non-electronic claims only.
The rule clearly limits the use of codes for electronic claims to
include only those allowable under HIPAA and is, therefore, in
compliance with federal electronic transaction requirements.

§21.2803- Elements of Clean Claim

Comment: A commenter expresses appreciation to the depart-
ment for developing a truly standard set of clean claim elements.
Other commenters commend the department for its efforts to be
consistent whenever possible with the HIPAA administrative sim-
plification provisions as they relate to standard electronic trans-
actions and code sets, since physicians are struggling to meet
the October 16, 2003 HIPAA compliance date. Commenters
also commend the department’s actions to limit contrary require-
ments for claim development and submission as much as is prac-
ticable.

Agency Response: The department appreciates the supportive
comments and expresses gratitude to the carrier and provider
community, especially those involved in the department’s CCWG
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and the TACCP, for their assistance in standardizing clean claim
elements.

Comment: A commenter observes that several of the elements
that are required data elements under HIPAA for the CMS 1500
and UB-92 have been deleted. However, a state does not have
authority to amend a federally mandated form.

Agency Response: The department is not amending the claim
forms themselves, but instead is adopting a set of elements from
the claim form to create a standardized set of clean claim ele-
ments pursuant to SB 418. Additionally, these requirements ap-
ply only to non-electronic claims, which are not addressed under
HIPAA.

§21.2803(b)(1)

Comment: A commenter complains that the rule deletes Fields
11a (subscriber’s birthdate and gender) and 11b (subscriber’s
plan name) as required fields, which could be helpful for the pur-
poses of identification.

Agency Response: The department declines to make a change.
The department consulted with the TACCP regarding the clean
claim elements, and believes there is adequate information on
the claim form which will allow a carrier to identify a patient.

§21.2803(b)(1)(E)&(G)

Comment: A commenter notes that clean claim elements
21.2803(b)(1)(E) and (G) omit the requirement to include the
state in the address requirements.

Agency Response: The department agrees and has changed
the rule to require inclusion of the state in the address informa-
tion.

§21.2803(b)(1)(H)-(L)

Comment: A commenter feels these subsections create cir-
cumstances under which additional documentation would be
required, making it impossible to file such claims electronically.
Providers have a strong incentive to file primary and secondary
claims simultaneously based on the provisions of the statute.
Therefore, it would be reasonable to assume that providers
have made a good faith attempt to obtain secondary insurance
information.

Agency Response: These subsections do not address the in-
formation required on a claim form required under the HIPAA
Administrative Simplification provisions. The subsections apply
only to non-electronic claims.

§21.2803(b)(1)(H)-(M)

Comment: While many commenters appreciate the depart-
ment’s exemption for hospital-based radiologists, anesthesiolo-
gists, and pathologists, they assert the exemption should extend
to all physicians who do not have direct patient contact. This
would include, for example, cardiologists who read only EKGs,
neurologists interpreting encephalograms, and pulmonologists
interpreting pulmonary function tests. One commenter noted
that some radiologists and pathologists might be office-based,
not hospital-based, such as in rural communities. The com-
menters believe this exception also should be applied to Fields
9 and 9a through 9d (§21.2803(b)(1)(H)-(L)). Other commenters
request that no physicians be exempted from the requirements
of this element. One commenter believes that anesthesiologists,
radiologists and pathologists should not be exempted from this
requirement because they should have access to this data
since the facility has it. Another commenter expresses concern

that the rule will enable the billing personnel of facility-based
radiologists, pathologists, and anesthesiologists to frequently
enter "NA" within the required fields, which could potentially
create additional administrative work and cost for carriers
that would have to pend the claim in anticipation of receiving
the related facility or attending provider’s claims within the
mandatory payment period, or begin an investigation. The
commenter suggests that these providers be required to obtain
any other insurance information directly from the facility or
attending physician at the time they receive the order or request
for services.

Agency Response: The department declines to make the
suggested change concerning expansion of the exception to
other providers. The information in these fields is important
information for claims processing and is included as a required
clean claim element for this reason. Exceptions to required
clean claims elements must be limited, and in this case the
department has limited the exemption to providers that were
identified by the CCWG as those clearly not having sufficient
patient contact to warrant collecting this information. This
requires specifically identifying the types of providers that are
subject to the exception. For the same reason, the department
also declines to exempt hospital-based providers from the
requirements of §21.2803(b)(1)(H)-(L). The information that
hospital-based providers need to complete these fields is main-
tained by and available from the hospital and hospital-based
providers routinely utilize this source for the demographic
information used to complete their claims. After consultation
with the CCWG and the TACCP, the subsections regarding
good faith effort to obtain secondary payor information were
included in order to prevent unnecessary requests for additional
information.

§21.2803(b)(1)(S)

Comment: Some commenters commend the department for
modifying the requirement for Field 14 and eliminating Field 15;
they state this change is a tremendous improvement and recog-
nizes the efficiencies that will be gained by carriers requesting
this information by audit for claims with preexisting condition
implications, rather than requiring this information to be sub-
mitted for all claims. Other commenters argue that carriers,
especially carriers offering individual insurance products, need
complete information from both fields to identify contractual
benefits tied to a date of onset for an illness or pregnancy. An
example is where physical therapy benefits are limited to 60
visits from date of onset without completion of the field, health
plans cannot effectively track for this benefit limitation and
would have to hand pull and screen claims. It could also force
health plans to request additional information prior to paying
claims where pre-existing conditions were a factor, such as with
individual policies. One commenter states that the proposed
rules delete the words "current illness or pregnancy," which it
says are critical elements that should be furnished to insurers.
It also says this change, along with deletion of field 15, may not
be consistent with HIPAA.

Agency Response: The department appreciates the supportive
comment and recognizes that this information may be neces-
sary in certain instances. However, the department, with the
assistance of the CCWG and the TACCP, has been monitor-
ing this issue for the last few years and understands that, for
most claims, this information is not necessary and is often diffi-
cult, if not impossible, for some physicians and providers to ob-
tain. The department believes that in those instances in which
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this information is necessary for claim processing, the carrier
may request the information under the procedures set forth in
§21.2804. While the change may not be consistent with HIPAA
requirements for electronic claims, this requirement applies only
to non-electronic claims.

§21.2803(b)(1)(T) and (U)

Comment: Some commenters have concerns about requiring
"self-referral" or "none" on these fields when there is no referring
physician. Because most health plans are moving away from
requiring a referral from a primary care physician to a specialist,
this would make all physicians follow a requirement that only a
small number can implement.

One commenter said that health plans have never required this
information, and that formatting would be required to include this
for claims submissions.

Agency Response: This clean claim element, as proposed, was
discussed with the CCWG and the TACCP. The department be-
lieves that the information in this field is necessary, and declines
to make the change. The field must contain the required infor-
mation because a carrier processing a claim will not know if a
blank field indicates the lack of a referral or a failure to comply
with the requirements of the clean claim rules.

§21.2803(b)(1)(V)

Comment: A commenter suggests revising this subsection to
delete the word "unlisted" before "drug code."

Agency Response: The department agrees and has made the
change so as not to unnecessarily limit the drug codes a provider
may use.

§21.2803(b)(1)(X)

Comment: A commenter requested that designation of duplicate
and corrected claims should be consistent with the HIPAA claim
frequency type codes for electronic claims and should include
a "7" for a duplicate claim and an "8" for a corrected claim. The
use of these codes should be in field 10d of the CMS 1500 rather
than field 22 as proposed.

Agency Response: The department had lengthy discussions
with the CCWG and the TACCP, as well as physician represen-
tatives, carriers, hospital representatives and representatives of
the National Uniform Claim Committee (NUCC) and National
Uniform Billing Committee (NUBC) concerning the ability to iden-
tify corrected and duplicate claims on both the UB-92 and the
CMS 1500. Based on those discussions, the department has
determined that the number "7" in the "Type of Bill Code" as it ap-
pears in the UB-92, field 4, third position, represents a corrected
claim and not a duplicate claim as was originally proposed, and
the rule has been revised accordingly. This change is consistent
with similar requirements for electronic claims for both profes-
sional and institutional claims filed using the 837P and the 837I.

No data element exists to identify a duplicate claim on the UB-92
or the CMS 1500, or in the 837P or 837I. As requested by mem-
bers of the CCWG and the TACCP and other commenters, and
in order to be consistent with requirements for electronic and
non-electronic claims where possible, the rule has been revised
to delete an identifier for duplicate claims for the UB-92, as the
"Type of Bill Code" does not provide for such identification.

Because no similar "Type of Bill Code" exists for the CMS 1500,
TDI worked with the CCWG and the TACCP to identify a field that
can be used to identify duplicate and corrected claims. Though

field 22 was initially identified as an acceptable field, the CCWG
members later agreed that field 10d was a better choice. TDI
agrees to change the required field from 22 to field 10d for iden-
tifying duplicate and corrected claims filed on the CMS 1500. It
should be noted that, although identification of duplicate claims
is not a clean claim element for claims filed using the UB-92,
nothing in this rule precludes a provider from identifying a dupli-
cate claim in a manner that does not conflict with requirements
for a clean claim. For example, a provider may stamp "duplicate"
on such claims so long as the stamp does not make unreadable,
or otherwise interfere with, any of the required clean claim ele-
ments.

Comment: A commenter queried whether it was appropriate to
submit a corrected claim in accordance with the rules if a carrier
has indicated that it has no record of a claim in response to a
provider’s inquiry regarding receipt of a claim. The commenter
expressed concern that the second claim would not properly be
designated as a corrected claim and sought clarification as to
the applicability of the statutory claims payment period and as-
sociated penalties to such a claim.

Agency Response: A clean claim must be processed as required
by the rules. A carrier’s indication during the statutory claims
payment period that it has not received a claim will not present a
problem if the submitting physician or provider has made use of
the mail log or a similarly reliable method for evidencing submis-
sion. If there is no proof of claims submission and the carrier in-
dicates that the claim was not received, the second claim is not a
duplicate and instead is a new claim requiring the beginning of a
new statutory claims payment period. If the submitting physician
or provider does have proof of submission, the carrier’s request
for a duplicate claim does not require the physician or provider
to indicate on the second claim that the second claim is a dupli-
cate. The department has clarified in the definition of a duplicate
claim that a requested copy of a claim is not a duplicate claim.

§21.2803(b)(1)(II)

Comment: Several commenters supported requiring this ele-
ment, amount paid, if the physician received primary payment.
The statute allows for both primary and secondary to be filed
simultaneously, and allows for communication between those
plans to coordinate payment. No element or definition should
prevent the streamlining of the coordination of payment or ex-
tend the 45-day time limit in which the plans are required to co-
ordinate and make payment to the physician.

Agency Response: The department appreciates the com-
menter’s support for requiring the amount paid by other
insurance as a data element if the other insurance has paid.
However, the department disagrees that this element should
only be required if the provider has already received the primary
carrier’s payment and also does not believe that this require-
ment impedes the simultaneous filing of primary and secondary
carrier claims. The claims may be filed simultaneously to each
carrier but the amount paid by the primary carrier is a clean
claim data element for the claim filed to the secondary carrier.
Consequently, the secondary carrier’s statutory clean claim
payment period will not begin until it is notified of the amount
paid by the primary carrier. To do otherwise, would deprive a
secondary carrier of all or part of its rightful statutory clean claim
payment period. The amount paid by a primary carrier may be
furnished by the billing provider as a correction to the deficient
claim or obtained via communication with the primary carrier.
The department declines to change the rule.
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§21.2803(b)(1)(LL) and (b)(2)(FF)

Comment: A commenter says that it gave its participating
providers notice, prior to June 17, 2003, that it required the
provider license number, although in field 31 rather than field
33 as required by this subsection. The commenter seeks
clarification that this complies with the rule. Another commenter
asked if this information could not be requested if it was not
required by the plan prior to June 17.

Agency Response: Based on the information supplied in the first
comment, it appears that the element complies with the require-
ments of the statute. If notice was not given prior to June 17,
2003, the information may not be requested as a clean claim el-
ement.

§21.2803(b)(2)(O)-(T)

Comment: A commenter requests clarification regarding a
potential ambiguity due to the provisions of these paragraphs
applying only to inpatient and emergency room services. The
rule should be clearer so as to also apply to outpatient services
and ambulatory claims. Another commenter requests addition
of "outpatient surgeries" to this subsection regarding admission
hour. Because the level of provider compensation may change
depending on the length of time the patient is in the facility, the
commenter needs to know the hour the patient was admitted in
order to pay the claim correctly. A commenter says that these
fields are restricted to only inpatient admissions, and says that
either "inpatient" should be deleted or that "outpatient" should
be added.

Agency Response: The department agrees and has deleted the
word "inpatient" from the relevant paragraphs. A provider may
include the information if it knows a carrier wants it, and a carrier
is not prohibited from asking for this information where needed.

§21.2803(b)(2)(AA)

Comment: A commenter requests that this language be ex-
panded for clarification.

Agency Response: The department declines to make the
change, as it believes the language as proposed is clear.

§21.2803(b)(2)(HH) (now (JJ))

Comment: A commenter requested that the information for this
element be required only if the information is shown on the ID
card issued by the carrier to the patient. This requirement should
be consistent with the requirement in §21.2803(b)(2)(KK).

Agency Response: The department agrees and has made the
requested change.

§21.2803(b)(2)(II)

Comment: A commenter requested that the information in this
field, the patient’s relationship to the subscriber, be required only
if included on the patient’s ID card.

Agency Response: The department declines to make this
change. In order for an insurer to properly process claims,
certain information may be required, such as information re-
garding the subscriber. While a group number, as referenced in
§21.2803(b)(2)(KK), is not likely known to a patient, the patient’s
relationship to the subscriber should be readily available to the
patient.

Comment: Many commenters support adding a data element
that would identify whether verification had been obtained for a
service. Field 23, Prior Authorization Number, was suggested

for the CMS 1500, field 63 for the UB 92, and the corresponding
field on the HIPAA 837 transaction format. One commenter says
that a verification number is critical to ensure that a verified claim
is not wrongfully denied, and will make it easier to comply with
the rules’ reporting requirements. Other commenters request
that this element not be required as it involves costly additional
programming and there are no analogous elements on the 837
form used in the HIPAA administrative simplification guidelines.

Agency Response: The department agrees with the first group of
commenters and has added new §21.2803(b)(1)(Y), verification
number (CMS 1500, field 23), and §21.2803(b)(2)(LL) (UB-92,
field 63), which are is required if services have been verified
pursuant to §19.1724 of this title (relating to Verification). If no
verification has been provided, a prior authorization number or
treatment authorization codes are required, respectively, when
prior authorization is required and granted. Use of the verifica-
tion number may reduce administrative costs by providing carri-
ers with relevant information without the need for a manual re-
view of files to determine which procedures have been verified.
The department is aware of data elements on the 837P and 837I
forms that may be used to convey this information for HIPAA elec-
tronic claims. Carriers and providers may use trading partner
agreements to enable the use of verification numbers in elec-
tronic claims in a manner allowed by CMS regulations.

§21.2803(b)(2)(RR)

Comment: The reference to (II) should be (QQ).

Agency Response: The department agrees and has made this
change.

§21.2803(c) and (e)

Comment: A commenter requests clarification that the coordina-
tion of benefits rules apply even when the provider files a claim
with only one plan.

Agency Response: The department agrees that provisions in
the rules relating to coordination of benefits apply even if the
provider files a claim with only one plan. If a carrier is certain
that it is the secondary carrier on a claim, it may give notice to
the provider that the claim is deficient due to the lack of primary
carrier payment information as required by §21.2808.

Comment: A commenter feels it would be helpful in meeting the
95-day claims filing deadline if claims subject to coordination of
benefits could be filed with all carriers at once, or if the filing
deadline were extended for the secondary claims.

Agency Response: This issue is already addressed in
§21.2806(a), which provides that the 95-day claims filing dead-
line does not begin until the provider has received the primary
carrier’s claims payment determination.

Comment: A commenter states that there is no consequence for
a provider’s failure to maintain updated information about other
health benefit coverage. The commenter suggests amending
the clean claim element requirements to state that a physician
cannot be required to investigate coordination of benefits (COB),
with the exception of obtaining and maintaining updated informa-
tion concerning a patient’s other coverage. The commenter also
states that the rule should require maintaining of information on
automobile coverage for consistency with the Texas COB regu-
lations.

Agency Response: The department acknowledges that there is
no consequence in the statute or rule for a provider’s failure to
maintain updated information about other coverage, although the
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duty to maintain this information is required by statute; however
the department encourages physicians and providers to keep
this information to expedite and streamline claims payment. The
department declines to require the maintenance of information
on automobile coverage as this information, if needed, may be
ascertained by carriers through inquiries to enrollees who have
claims involving automobile losses. SB 418 specifically permits
carriers to require a physician or provider to retain updated in-
formation concerning a patient’s other health benefit plan cover-
age. However, automobile insurance coverage, while potentially
inclusive of health benefits, is not a health benefit plan.

§21.2803(c)

Comment: A commenter states that the proposed subsection
requires the provider to submit the amount paid by the primary
carrier to the secondary carrier only if an amount has been paid
by the physician or provider. However, it is customary for many
providers to submit claims to all known carriers simultaneously.
Under that scenario, the provider has not yet received any pay-
ment from the primary carrier and, under the proposed rules,
is therefore not obligated to provide that information to the sec-
ondary carrier as a clean claim element. This leaves the sec-
ondary carrier with little choice but to knowingly overpay a claim
or risk late payment penalties. For that reason, the statutory
claims payment period should start for the secondary carrier
upon receipt of the amount paid by the primary.

Agency Response: The rule provides that the amount paid by the
primary carrier is a required element for submitting a clean claim
to a secondary carrier. Because the statutory claim payment
period does not start for the secondary carrier until it receives a
clean claim, this issue should not affect secondary carriers in the
manner anticipated by the commenter. Also, a provider’s claim
filing timeframe does not begin until the provider receives notice
of the claims determination from the primary payor.

Comment: Several commenters express concern about what a
secondary payor is allowed to do if a physician or provider fails to
provide other insurance information but the secondary payor has
information from other sources indicating that there is other in-
surance. One commenter states that the department is limiting a
health plan’s ability to go to any source for information other than
the primary carrier. Another commenter states that subsection
(c) does not allow for verification of other health insurance when
a physician or provider fails to indicate on the claim that the pa-
tient has other insurance but the plan’s records suggest there is
other coverage. The commenter recommends that plans be al-
lowed to provide this information to the provider or physician, who
would then be responsible for submitting the claim to the other
carrier. One commenter suggests that the rule require the sec-
ondary payor to provide notification to the physician or provider
that it is seeking additional information regarding other insurance
and that the payment period be tolled until the secondary payor
receives the information. The secondary payor would then pay
the claim within 15 days of its receipt of this information. Another
commenter seeks clarification that, under these circumstances,
it may deny the provider’s claim and direct the provider to the
other carrier.

Agency Response: The department disagrees that the rule lim-
its carriers in this regard. If the treating physician or provider
does not have information about other coverage, the carrier may
request that information from third parties in compliance with
§21.2805. If the information is not received prior to the end of
the statutory claim payment period, the carrier may comply with
the payment and notice requirements under the audit provisions

of §21.2809 and continue to investigate the claim. If the carrier
subsequently determines that an overpayment was made, it may
recover the overpayment pursuant to §21.2818. In the second
situation, if a carrier is certain that it is a secondary carrier but
the claim does not indicate an amount paid by the primary car-
rier, the secondary carrier may deem the claim to be deficient
and send the notice required by §21.2808. The amount paid by
a primary payor is a required data element for a non-electronic
clean claim.

§21.2803(e)

Comment: A commenter says that the benefits are a condition of
a contract between a health plan and a covered entity, typically
an employer, while SB 418 governs the relationship between a
physician and a health plan. Therefore, the rule should replace
"coordination of benefits" with the more accurate "coordination
of payment," as specifically stated in SB 418.

Agency Response: The department disagrees that this is neces-
sary. While SB 418 does use the term "coordination of payment,"
other provisions of the Insurance Code, as well as rules of the
department, commonly use the term "coordination of benefits."
The department believes that using two different terms for the
same concept would cause confusion.

Comment: A commenter opines that while the rules say that
the primary payor "may" submit primary payor information, the
statute says this process is to be mandatory. The commenter
believes "may" should be changed to "shall."

Agency Response: Because the word "may" is statutory lan-
guage, the department declines to change the rule.

Comment: A commenter recommends the addition of an indica-
tor to the secondary carrier that the primary carrier received the
claim but the claim was denied or not paid due to issues such as
application of the plan deductible.

Agency Response: The department declines to make the re-
quested change. The provider or physician may enter "0" (zero)
into the appropriate field in the circumstance described.

§21.2804. Requests for Additional Information from Treating
Preferred Provider

Comment: Commenters say the rule does not provide any guid-
ance as to the carrier’s options if a provider fails to respond to
a request for information. Commenters suggest that the carrier
be able to deny the claim, the provider should forfeit the claim
or, in the alternative, that the claim would pend indefinitely. An-
other commenter expresses concern about the absence of a
timeframe for providers to respond to a request for additional
information, saying that actuarial reserving requirements make
it critical to maintain an accurate picture of outstanding claims.
That commenter suggests that the rule say a carrier may deny
a clean claim if no information is received within 60 days of the
request.

Agency Response: Because the rule provides that the deadline
for payment of the claim is suspended until the carrier receives
either the requested information or a written response from the
provider indicating that it does not possess the information, it
provides an incentive for providers to comply with the carrier’s
request. The department does not believe that any further pro-
vision is necessary at this time but will monitor this issue and
consult with the TACCP.

Comment: One commenter said that some specialists prefer to
send, for example, an operative report with a claim in anticipation
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that the payor would request it, and sought confirmation that this
was not precluded by the rules, although routine requests for
patient records for every claim should not be required.

Agency Response: The department clarifies that additional infor-
mation, including additional attachments, do not render an oth-
erwise clean claim deficient. The department has changed the
language of the rule at §21.2803(g) to make this clear.

§21.2805(a)

Comment: A commenter believes that furnishing the names of
other providers from whom a carrier is requesting additional in-
formation will require a carrier to violate HIPAA privacy laws.

Agency Response: The department appreciates the com-
menter’s concern for privacy issues. It has determined,
however, that this requirement does not present a conflict with
federal privacy laws. In many instances, the physician filing the
claim will have provided the name of the other physician to the
carrier, so there will be no disclosure. Even where a disclosure
might occur, the disclosure is a part of a carrier’s health care
operations, as well as an act necessary to receive payment,
both of which are excepted from the authorization requirement.

§21.2806

Comment: A commenter wants to know whether the 95-day filing
deadline supercedes the filing deadline in existing contracts.

Agency Response: If the contract is one which is subject to the
provisions of SB 418 and rules adopted thereunder, it must not
contain provisions that are contrary to the statutory or regulatory
requirements. While the 95-day filing deadline may be extended
by contract, the contract may not shorten the filing deadline.

§21.2806(a)

Comment: A commenter requested that the last sentence of this
subsection be moved to directly after the first sentence to clarify
that the sentence applies to all claims and not just those subject
to coordination of benefits issues.

Agency Response: The department agrees and has moved the
sentence for clarity.

Comment: A commenter states that because many physicians
that provide services in an inpatient setting do not submit claims
until the institutional provider has discharged the patient, the pro-
vision stating that the 95-day period does not begin until the date
of discharge should be extended to those physicians. Another
commenter contends that there is no reason why use of the date
of discharge to start the 95-day period should extend to physi-
cians who, the commenter says, get admissions downloads on
a daily basis and have ample time to submit claims for services
rendered on any particular day. Another commenter requests
that all providers be given the option of the later of the date of
service, the date of discharge, or the receipt of all information
necessary to submit a claim.

Agency Response: All services that are included on a claim sub-
mitted by a facility are subject to discharge as the start of the
95-day claim filing period because they are part of a continu-
ous single episode of care. Conversely, services provided by a
physician or other health care providers during a patient’s hos-
pital stay, e.g., hospital visits by a physician may be billed to the
carrier at any point during that stay, and are discrete services.
Therefore, only facilities are subject to the discharge provision.
The department declines to give the option of starting the 95-day

filing period on the date of service, discharge or receipt of all nec-
essary information to submit a claim, as carriers would not know
which standard is being used or when all necessary information
was accumulated for determining if a claim was timely filed. The
department will continue to monitor and consult with the TACCP
regarding this issue.

§21.2806(b)

Comment: A commenter states that this section should address
whether a non-contracted provider who submits a claim late and
thus forfeits the right to payment under these rules is prohib-
ited from billing the enrollee or insured for the services. The
commenter also suggests clarifying that the hold-harmless pro-
visions of Art. 3.70-3C, §843.361 and department rules continue
to apply to contracted providers.

Agency Response: SB 418 says that if a physician or provider
fails to submit a claim in compliance with the statutory provi-
sions concerning claims submission deadlines, the physician or
provider forfeits the right to payment, except where the failure is
the result of a catastrophic event. This provision does not affect
other provisions of the Insurance Code including §843.361 and
Art. 3.70-3C. Accordingly, the department does not believe that
the rule requires amendment.

§21.2806(c)

Comment: A commenter believes that this subsection appears
to conflict with §21.2816, which allows a carrier to determine the
use of facsimile.

Agency Response: The department agrees and has changed
§21.2806(c) to make the submission of claims by facsimile con-
tingent upon the carrier’s acceptance of claims submitted by fac-
simile.

Comment: A commenter seeks clarification of a carrier’s ability
to require that providers submit claims electronically.

Agency Response: Pursuant to the changes in law made by SB
418, a carrier may require electronic submission of claims. How-
ever, SB 418 also requires that a carrier make available the op-
portunity for a provider to request a waiver of an electronic claims
submission requirement. SB 418 requires the commissioner to
establish circumstances under which a waiver is required. Rules
implementing Section 2A of SB 418, relating to waivers, will be
proposed in the future.

Comment: A commenter says that overnight delivery and hand
delivery should include a claims log. Another commenter re-
quests that the department add language clarifying that claims
must be sent to a designated address or fax number. One com-
menter requested that the department clarify that a carrier’s re-
quirement that a provider send claims to a repricer or clearing-
house must be met in order to subject a carrier to penalties.

Agency Response: Although use of a claims log, as provided
by §21.2816, is voluntary, that provision makes clear that it can
be used for all forms of transmission, including overnight and
hand delivery. Section 21.2807 already clarifies that the statu-
tory claim payment period begins upon receipt of a clean claim
at the designated location noticed by the carrier pursuant to the
requirements of §21.2811 (relating to Disclosure of Processing
Procedures).

§21.2806(e)

Comment: A commenter appreciates the provisions of subsec-
tion (e) and seeks clarification that, although a duplicate claim
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would not be subject to the provisions of §§21.2807 and 21.2815,
the original claim would be subject to those provisions.

Agency Response: The department agrees that the original
claim is subject to §§21.2807 and 21.2815.

Comment: Some commenters say that the rule’s lack of a con-
sequence for a provider who submits a duplicate claim renders
the rule without meaning or effect, and suggest that a penalty
be provided. One commenter suggests that filing of a duplicate
claim should render the original claim null and void and not sub-
ject to SB 418, and that a carrier’s obligation under that Act would
only be as to the last-filed claim when a duplicate is filed. One
commenter recommends that carriers include penalty language
in their contracts for providers who file duplicate claims. The car-
rier supports the existence of a cap on such penalties of 10% of
the billed charge on the duplicate claim.

Agency Response: The department does not have authority to
subject physicians or providers to penalties. The department
agrees with the commenter that carriers and providers may
choose to address, in the provider contracts, contractual
remedies for filing duplicate claims within the statutory claims
payment period. The department declines to change the rule so
as to render an original claim void upon the filing of a duplicate
claim.

§21.2807

Comment: A commenter requests that the department include a
requirement that if a carrier denies a claim due to termination of
the patient’s coverage, the carrier must furnish the provider with
the date of termination.

Agency Response: SB 418 requires that the carrier provide the
reason a claim will not be paid. It does not require that the car-
rier furnish the termination date of coverage. Therefore, the de-
partment declines to make the change. The department notes,
however, that a provider may request this information from the
carrier or may obtain the information in the appeal process.

§21.2807(c)

Comment: A commenter seeks clarification regarding when af-
firmative adjudication of a pharmacy claim occurs. The com-
menter notes that pharmacy claims are high volume, low dollar
claims that have traditionally been combined in a single payment
at the end of a processing cycle that is normally 14 days. While
pharmacists submit claims throughout the cycle, the claims are
accumulated and sent to the payor after the end of the 14 days.
Because processing time takes approximately another 11 days,
the claims that are already 10 to 14 days old at the end of the
cycle would be paid more than 21 days later. The commenter
seeks a definition of "affirmative adjudication" that would essen-
tially provide that the 21 days would begin to run at the end of
the two week cycle.

Agency Response: The department declines to make the re-
quested change. Although many carriers and pharmacy bene-
fits managers may use the process described by the commenter,
there is nothing in the statute to suggest that affirmative adjudi-
cation takes place upon a carrier’s act of accumulating a set of
claims and then processing the accumulated claims. The com-
menter’s described timeline would result in the 21-day period
set forth in the statute becoming a 35-day period. Furthermore,
there is no affirmative act that takes place upon the accumula-
tion of claims for processing that meets the statutory language
of "affirmative adjudication." Instead, the affirmative electronic

reply that is sent to a pharmacy provider is clearly the act con-
templated by the statutory language that marks the beginning of
the statutory claims payment period.

§21.2809 Audits

Comment: A commenter requests limiting the audit period to 95
days.

Agency Response: The statutory language indicates that the
audit period is 180 days. The department declines to change
the rule.

§21.2809- Audit Procedures and §21.2818- Overpayment of
Claims

Comment: Commenters note that there is no timeframe for
physicians and providers to refund overpayments after appeal
or notice and recommend a 30-day timeframe.

Agency Response: The department declines to include such a
provision, as SB 418 does not indicate that such a timeframe
should apply. The parties may, however, choose to contract to
require a provider to refund an overpayment within a specified
period and/or place a deadline on the carrier seeking to recover
an overpayment. The department notes that it would be good
business practice for both carriers and providers if refunds of
overpayments were provided as quickly as possible.

§21.2809(a)

Comment: A commenter recommends striking "to determine
whether the claim is payable," since there may be occasions
where the carrier determines that the claim is payable but needs
to conduct an audit to determine if the amount billed for the
service was actually provided to the patient.

Agency Response: The language referenced in the comment
encompasses all issues affecting payment of a claim, including
billing issues and the amount of payment to be made on an in-
dividual claim. Therefore, the department declines to make the
suggested change.

Comment: A commenter suggests that the reference in this sub-
section to 21.2815(c) should actually be 21.2815(d).

Agency Response: The department agrees and has made
the necessary change; however, the reference is now to
§21.2815(e).

§21.2809(b)

Comment: A commenter inquires whether the last sentence of
the subsection may be construed to allow carriers to use means
other than a remittance and status report to identify audited
claims.

Agency Response: The rule provides that a carrier must "clearly
indicate on the explanation of payment that the claim is being
audited and the preferred provider is being paid 100% of the
contracted rate, subject to completion of the audit. A paper ex-
planation of payment complies with this requirement if the notice
of the audit is clearly and prominently identified." Thus, the rule
does not require any specific format for the information that is
communicated to a provider regarding the outcomes of claims.
The department expects, however, that whatever method is used
will result in a clear indication to providers that the claim is being
audited.

§21.2809(f)
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Comment: A commenter requests clarification regarding a po-
tential conflict between the language in this section that indicates
that an audit payment is not an admission or acknowledgement
of liability on a claim and the guarantee of payment that a verifi-
cation represents. The commenter suggests that the language in
the audit provisions may make the verification guarantee mean-
ingless.

Agency Response: Although an audit payment is not an admis-
sion of liability on a claim, any previous guarantee of payment
given in the verification process may not be undone by making
an audit payment. Claims for services that have been verified
may be audited, but such a claim is still subject to the require-
ments of the verification rules at §19.1724 and may be denied or
reduced only in accordance with the provisions of those rules.

§21.2811- Disclosure of Processing Procedures

Comment: A commenter requests that language be included al-
lowing the carrier to provide the processing procedure informa-
tion electronically or via the Internet.

Agency Response: The rule allows carriers to provide the infor-
mation in its contract with the preferred provider, in the physician
or provider manual or other document that sets forth the proce-
dure for filing claims, or by any other method agreed to by the
parties. The department declines to change the rule.

§21.2815- General

Comment: A commenter says it added contractual penalty lan-
guage to many of its contracts when HB 610, the predecessor to
SB 418, was adopted. The commenter asks whether these pro-
visions eliminate these contractual penalties for late paid claims,
or whether they must pay the penalty according to the new grad-
uated penalty requirements.

Agency Response: SB 418 eliminated the ability of parties to
contract for penalties. However, if the contracts with contractual
penalties were entered into before August 16, 2003, they remain
in effect and subject to the prior law until they are renewed after
that date.

Comment: A commenter believes that the patient’s copayments,
deductibles, etc., should be deducted from billed charges for the
purpose of calculating penalties in order to avoid a penalty wind-
fall for physicians and providers.

Agency Response: The department disagrees. The language in
the statute and in the rule refers to "billed charges as submitted
on a claim." Copayments, deductibles, and coinsurance amounts
are not reflected in billed charges as submitted on a claim and,
therefore, should not be deducted in calculating the penalty.

§21.2815(a)(1)

Comment: A commenter requests that the department em-
phasize the new statutory claims payment period for electronic
claims by specifically identifying that category of claims in this
section.

Agency Response: The department believes the change is un-
necessary as the statutory claims payment periods and the types
of claims to which they apply have already been defined and clar-
ified in other sections of the rule.

§§21.2815(a)(1)(A), 21.2815(a)(2)(A) and 21.2815(c)

Comment: A commenter requested that "as submitted on the
claim" be inserted after "billed charges."

Agency Response: The change in the definition of "billed
charges" accomplishes the purpose of the commenter’s request
without making this change.

§21.2815(a)(3)

Comment: A commenter requested that the department include
an example of the calculation of the penalties under this section.
The commenter further requested that the example indicate that
the 18% penalty should be applied to the base amount of the
claim as well as the penalty amount in paragraph (2) of the sub-
section.

Agency Response: The department agrees that an example is
helpful and has included an example in the rule. The example
clarifies that the 18% applies only to the penalty amount in para-
graph (2) of the subsection.

§21.2815(d)(2)

Comment: A commenter suggests that by giving a provider such
a long time, 180 days, to notify the carrier of an underpayment,
the provider has an incentive to gain increased penalties. If a
provider fails to notify the carrier before the 45th day, the in-
creased penalty of 100% of the underpaid amount will automati-
cally apply. A commenter suggests that the period during which
the provider fails to advise of an underpayment be tolled for pur-
poses of calculating a penalty.

Agency Response: The department declines to make a change
as the language in the rule tracks the language of the statute.

§21.2815(f)

Comment: A commenter says the rule’s language requiring
an explanation for the amount of billed charges compared to
the amount submitted conflicts with Art. 3.70-3C §3I(j), which
requires an explanation and refers to the contracted rate and
amount paid as a penalty with no comparison required.

Agency Response: The rule regarding explanation of payment
has been changed to delete the phrase "compared to the
amount."

Comment: A commenter states that adding fields concerning the
contracted amount, the billed charge amount, and the penalty
amount conflicts with federal standards for electronic transac-
tions, and asks for clarification as to this subsection’s applicabil-
ity to electronic claims. Another commenter notes that including
Texas-specific requirements on evidences of payment will be ad-
ministratively expensive and burdensome.

Agency Response: The department disagrees that requiring this
information conflicts with federal law. The rule does not require
that an explanation of payment take any particular form or that
any particular "fields" contain the required information. If the
HIPAA format does not accommodate the provision of this infor-
mation, it may be provided separately. The rule’s requirements
related to the evidence of payment are specifically related to the
statutory requirements in SB 418.

Comment: A commenter inquires regarding whether a provider
that fails to notify a carrier of an underpayment within 180 days
may still expect payment in full for the claim.

Agency Response: The department agrees that in such circum-
stances, the provider would be entitled to payment for services
rendered. The provider would not be entitled to penalties if the
carrier pays the contracted rate within 45 days of receipt of the
notice of underpayment.
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§21.2816

Comment: Commenters commend the department for making
use of a mail log voluntary. Because the commenters believe
that faxing or electronically transmitting a copy of the mail log
to the carrier in addition to the copy included with the commu-
nication is redundant, they recommend deletion of this portion
of subsection (h). Some commenters ask that the department
and health plans recognize alternative documents that contain
the same information contained in a log; for example, if a physi-
cian’s office has all the elements needed for the mail log on its
practice management software, a printed copy of this information
should be accepted as proof of submission and to establish date
of receipt. A commenter expresses concern that the department
will not enforce payment deadlines unless a labor-intensive log
is maintained.

Agency Response: Because the mail log provisions were origi-
nally included in the prompt pay rules in response to physicians’
complaints about carriers alleging that claims were lost in transit,
the rule contemplated use of a separate mail log in order to con-
firm that the claims were sent. Because this adopted rule, as the
commenter notes, makes the mail log strictly voluntary, parties
are free to agree to alternative means by which to establish pre-
sumptive receipt of a nonelectronic claim, including the means
suggested by the commenter. The department is not requiring a
mail log, per se, as a condition precedent to enforcement of these
rules. However, the department strongly encourages parties to
make use of the mail log or agree to use a similarly reliable sys-
tem for evidencing receipt of claims and other communications.
Failure to do so may hinder the department’s enforcement ef-
forts.

Comment: A commenter requests that overnight and hand de-
livery include a log of claims in the transmission so that proof of
claims can be verified.

Agency Response: The department has changed §21.2816(h)
to allow for a mail log to be used for overnight and hand-delivered
claims.

§21.2817

Comment: A commenter suggests that "and court costs" should
be added to the sentence to reflect a change in the statutory
language. Another commenter suggests that "and contracts be-
tween physicians and preferred providers" be added to the first
sentence. Another commenter requests that the department add
the term "impermissibly" to qualify the type of contractual exten-
sions of timeframes that is not allowed.

Agency Response: The department agrees with the first request
and the change has been made. The department declines to
make the second and third recommended changes as the lan-
guage is clear.

§21.2818. Overpayment of Claims

Comment: A commenter contends the rules will have a negative
impact on fraud prevention, as they do not relieve a carrier from
paying 100% of a claim even when fraud is suspected and do
not provide for recoupment past 180 days. The commenter rec-
ommends that the rule reference antifraud laws and reference
carriers’ ability to obtain full refund of payment in the event the
claim is illegal or fraudulent.

Agency Response: The department agrees and has added lan-
guage in §21.2818(f) (relating to Overpayments), saying that this

subsection does not affect a carrier’s ability to recover an over-
payment in the case of fraud or material misrepresentation.

Comment: A commenter recommends that recoupment not be
allowed at all or should be limited to 95 days after payment and
for valid reasons only.

Agency Response: The overpayment provisions in the statute
and the rule allow for recoupment and the department declines to
make the change. With respect to valid reasons for recoupment,
the department notes that providers are given the opportunity
to appeal overpayment notices. Providers that are subjected to
improper recoupment or other overpayment recoveries should
contact the department through the complaint process.

Comment: Commenters state that the rule should place an affir-
mative duty on the physician or provider to refund overpayments
or, alternatively, that the physician or provider be required to no-
tify the health plan of an overpayment.

Agency Response: The department believes the rule is consis-
tent with SB 418, which only addresses procedures by which an
insurer may recover an overpayment. The parties could choose
to agree by contract to requirements for the provision of a refund
of an overpayment. However, because SB 418 does not require
that providers notify carriers of overpayments, the department
does not believe that the parties may contract to require notifi-
cation of an overpayment. The department believes, however,
that it would be good business practice and that it would help
stabilize the costs of health care if the parties communicate and
cooperate with each other in the refund process.

Comment: A commenter suggests that the rule require that
physicians and providers refund overpayments 30 days after
appeal or notice by the carrier.

Agency Response: The department declines to include such a
provision, as SB 418 does not indicate that such a timeframe
should apply. Of course, parties may choose to include in their
contracts provisions relating to this issue.

§21.2818(a)(1)

Comment: A commenter recommended that the 180-day period
for notice of intent to recover an overpayment begin on the date
printed on the explanation of payment provided by the carrier so
that the overpayment deadline is subject to a clear starting date.

Agency Response: The rule states that the 180-day notice pe-
riod begins on the date the provider receives the overpayment.
Section 21.1816 of the rule specifies the method for determining
the date of receipt. Given that the date of receipt is a clearly as-
certainable date, the department declines to make the change.

§21.2819

Comment: A commenter asks whether the filing of a certificate
means that it is automatically approved. If it is not automatically
approved, the commenter requests that the provider or carrier
that filed the certificate be given a specified period of time to
appeal. The commenter also asks what obligations the entity
that experiences a catastrophic event has to notify the parties
who will be affected by the event and/or how those parties will
know that the event was approved and that the rule’s timeframes
have been temporarily tolled.

Agency Response: Sworn affidavits establishing a catastrophic
event must be filed with the department. The filing is not subject
to department approval. The department encourages carriers
and providers to use any reasonable method to inform each other
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about catastrophic events, including written notice, voice mail
message systems, e-mails or faxes as well as information posted
on a website. The department will post information it receives
regarding catastrophic events at www.tdi.state.tx.us.

§21.2819(b)(1)(B)

Comment: A commenter suggests that the sworn affidavit be
from a corporate officer or the officer’s designee.

Agency Response: The department agrees, and has made this
change.

§21.2821. Reporting Requirements

Comment: Commenters recommend that information related to
the verification process should be submitted quarterly, at least
in the first year after the rules become effective, because annual
reporting of this information will not allow the department or the
TACCP to closely track and evaluate the initial implementation
as timely as is required.

Agency Response: The department disagrees. Because the
verification process under SB 418 is a new one for carriers,
and one that will require systems, personnel and procedural
changes, the department believes that it would be less onerous,
at least initially, to require that the information be reported
annually. The department believes that issues concerning
implementation will be brought to its attention throughout the
next year, both from inquiries and complaints and through
discussions with the TACCP.

§21.2821(a)-(e)

Comment: Some commenters stated that the department has
never required monthly reports to determine compliance with
the clean claim rules. This requirement would create a burden
on health plans and would increase the cost of doing business
and thus the cost of insurance. Currently, health plans are still
grappling with implementation of federal HIPAA requirements by
October 16, 2003. The commenters urge that the reporting re-
quirements be eliminated or, in the alternative, that the date for
collecting data be delayed at least until January 1, 2004, and that
the reporting of declinations and verifications be limited to num-
bers of each until the deferred effective date. They also suggest
that the extent of the reporting be reduced to eliminate redun-
dancy with traditional audit functions and that the frequency of
reporting be reduced in order to keep costs lower.

Agency Response: The majority of the rule’s reporting require-
ments duplicate those that the department has required of ap-
proximately 50 carriers, on a quarterly basis, for approximately
the past two and one-half years. Accordingly, although the first
report covers the period from September-December of 2003, this
is largely data those carriers have been collecting for some time.
In addition, the first of the reports required by the rule is not due
until February 15, 2004. As noted above, the rule allows collec-
tion and reporting of data on the new verification process to be
done annually, with the first report not due until July 31, 2004.
Therefore, the department declines to limit the reporting require-
ments. While, depending upon an entity’s own internal auditing
procedures, the reporting requirements may result in some re-
dundancy, the department’s intent was to gather the information
as efficiently as possible to enable the department to report to
the legislature as required by SB 418.

§21.2821(c)

Comment: A commenter recommends that, to avoid double
reporting, the first report required under the rules not include
September 2003 but be limited to the fourth quarter of 2003.

Agency Response: The department is very cognizant of the ad-
ministrative costs of reporting and will endeavor not to require
double reporting. However, because certain provisions of SB
418 became effective August 16, 2003, it is essential that the
department receive information as soon as possible.

Comment: A commenter requests that the rule contain the re-
quirement to report the number of duplicate claims received. Be-
cause the rule prohibits the submission of duplicate claims dur-
ing the initial filing period yet appears to impose no penalties for
non-compliance, the commenter says this information will allow
the department to monitor this practice for consideration of pos-
sible penalties for chronic duplicate filers.

Agency Response: The department declines to make the
change. Carriers may gather this information without a regula-
tory requirement to do so and to submit the information for the
department’s review. The department notes, however, that SB
418 did not give it authority to impose penalties upon providers
for noncompliance with its requirements.

§21.2821(d)(2)

Comment: A commenter recommends adding "preferred" to the
term "institutional provider" for clarification.

Agency Response: The department agrees and the change has
been made.

§21.2821(e)

Comment: A commenter reports that carriers will be unable to
track declinations that result in claims that are paid or denied in
their system without indicators on the claim form.

Agency Response: The department agrees and has made the
necessary change.

Comment: A commenter requests that the information described
in the subsection be collected quarterly rather than annually. An-
other commenter noted that certain high-volume claim periods
may result in a carrier’s non-compliance with the two percent
penalty threshold.

Agency Response: Due to the timeframes involved in the
process of verification, delivery of services and claims pro-
cessing and payment, the department declines to change the
timeframes.

§21.2821(e)(1)(A)

Comment: A commenter recommends not only tracking this rea-
son for declination ("premium payment timeframes that prevent
verifying eligibility for 30-day period"), but also limiting its use by
carriers.

Agency Response: The department declines to make this
change, but intends to monitor its use through the reporting
requirements.

§21.2821(e)(1)(D)

Comment: A commenter requests expansion of this category of
declination reporting to include all issues relating to eligibility.

Agency Response: The department declines to make the
change because the listed categories cover the vast majority of
potential reasons for declination. Carriers are free to categorize
and maintain data on any declinations that occur for reasons
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other than those listed. An additional category, "other," has
been added as §21.2821(e)(1)(F).

§21.2822

Comment: A commenter requested clarification regarding how
the department intends to use the information collected pursuant
to §21.2821 for calculation of a compliance percentage. Another
commenter requests that the language read that a carrier "may"
be subject to an administrative penalty rather than "is" subject to
an administrative penalty.

Agency Response: As the statute indicates, the department in-
tends to calculate the compliance percentage by evaluating the
claims that were paid or denied within the statutory claims pay-
ment period in relation to the total number of clean claims re-
ceived. Neither the claims paid or denied nor the clean claims
received will include claims that were audited by the carrier. With
regard to the requested change, the department notes that the
word "is" should be read in context. The sentence makes clear
that a carrier "is subject to" a penalty; it does not mean that a car-
rier will necessarily be penalized. Because the department does
not believe that the word "may" clarifies the meaning of the sen-
tence, the department declines to make the requested change.

§21.2824

Comment: Some commenters sought clear direction regarding
the effective date of the new statute and rules, specifically with
regard to a carrier that contracts with a network and not directly
with providers. Commenters also suggest a uniform effective
date for dates of service on or after the uniform date, such as
January 1, 2004. Some commenters request that the depart-
ment force carriers to renew provider contracts, thereby requiring
universal applicability of the statute and the rules. A commenter
expresses disappointment that the rules do not apply to all con-
tracts. Other commenters request an implementation period dur-
ing which the rules would not be applicable. One commenter
stated that the proposed September 4th applicability date for the
rules did not allow sufficient time for drafting and filing revised
contracts with the department or for the contracting process. An-
other commenter said it would be operationally difficult to keep
up with which agreements fell under SB 418 and which did not.
One commenter urged an early, rather than later, effective date.

Agency Response: SB 418 applies to contracts between a car-
rier and a physician or provider that were entered into or renewed
on and after the 60th day after the effective date of the law, or
August 16, 2003. It also applies to certain medical and health
care services, not provided under contract, rendered on and af-
ter that date. The proposed rule contained an estimated appli-
cability date of September 4, 2003. However, the department
adopted emergency rules to implement SB 418, which became
effective August 16, 2003. The emergency rules will continue
in force until the rules that are the subject of this order are fi-
nally adopted and effective. The date the carrier contracts with a
network or other intermediary is the key date for purposes of de-
termining applicability of SB 418 and rules adopted thereunder.
Entities that find it operationally difficult to keep up with which
requirements apply to which contracts may opt to renew, entirely
or on a limited basis, contracts under these adopted rules.

Comment: A commenter expresses concern that carriers will de-
lay the effective date by refusing to renew provider contracts. The
commenter also requests clarification whether the rules apply to
all provisions in a contract.

Agency Response: SB 418 establishes what contracts are sub-
ject to the Act and when. Once a contract is entered into or
renewed on or after the effective date of the statute and rules,
the contract must conform to the provisions of SB 418 and these
rules.

Comment: A commenter notes that the rules contain an applica-
bility date for provider contracts but not for the benefit plans. The
commenter suggests that the rule provide an effective date that
applies to contracts entered into or renewed between an HMO
and preferred provider carrier and an employer or individual sub-
scriber on or after January 1, 2004.

Agency Response: As noted in a previous comment, SB 418
establishes what contracts are subject to the Act and when. It
does not reference insurance or HMO contracts with employers
or individuals as determinants of effective dates.

Comment: A commenter asks the department to clarify that upon
renewal or issuance of a new contract, the provisions of the rule
apply to services provided on or after the renewal date or inpa-
tient services beginning on or after the renewal date.

Agency Response: The department agrees and clarifies that
upon renewal or issuance of a new contract after the effective
date of these rules, the provisions of these rules apply to claims
for dates of service or inpatient services beginning on or after
the date the contract was renewed or issued.

Comment: A commenter requests that the rule clearly reflects
that the requirements only apply to claims under preferred
provider benefit plans regulated under Texas Insurance Code
Art. 3.70-3C or an HMO regulated under Texas Insurance Code
chapter 843 and Art. 20A. The commenter also requests that
the rule delineate that the provisions do not apply to noncon-
tracted physicians or providers not subject to the mentioned
provisions of the code except in those limited circumstances set
forth in SB 418.

Agency Response: The department does not believe that any
clarification is necessary as the rule and its provisions clearly
identify the entities to which they apply and do not apply. SB 418
amended Art. 3.70-3C and Chapter 843, Insurance Code, and
clarifies that the requirements apply only to claims filed under
preferred provider benefit plans or HMO plans.

For, with changes: Advance PCS, Advanced Reproductive Care
Center of Irving, Aetna, American National Insurance Company,
Andrews & Kurth, Arlington Family Practice, P.A., Austin Anes-
thesiology Group, Austin Cardiovascular Associates, Austin
Gastroenterology, Baylor College of Medicine & Neurosurgical
Group of Texas, Baylor Family Health Center at Richardson,
Baylor Family Practice Residency at Garland, Beach Clinic, Bent
Tree Family Physicians, Blue Cross and Blue Shield of Texas,
Cardiothoracic and Vascular Surgeons, Carter, Bakos, Hays,
Martin, Center for Orthopaedic Specialties, CIGNA Healthcare
of Texas, Inc., Clinics of North Texas, L.L.P., Coastal Surgical
Group, L.C., Colon and Rectal Clinic, P.A., Columbus Medical
Clinic, Community First Health Plans, Community Medicine
Associates, Dallas County Medical Society, Dallas Family
Doctors, Dallas Kidney Specialists, P.A., Dallas Radiologists,
Dallas Urology Associates, L.L.P., Dallas-Fort Worth Sarcoma
Group, P.A., Endocrinology Associates of Houston, P.A., Family
Medical Center at Garland, Family Medicine Associates of
Texas, Fortis Insurance Company, Frostwood Medical Group,
Golden Rule, Gulf Quest L.P., Harris County Hospital District,
Harris County Medical Society, Hospital Corporation of America,
Health Care Professionals for Fair Business Practices, Health
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Central Women’s Care, Health Group Management, Health In-
surance Association of America, HealthCore Physicians Group,
HealthSouth Corporation, Highland Village Primary Care, P.A.,
Houston Eye Associates, Humana, Infectious Care, Institute for
Women’s Health, Jefferson Physician Group, Jenkins Medical
Associates, Kelsey-Seybold Clinic, KSF Orthopaedic Center,
P.A., Magellan Behavioral Health, Medco Health, Medical Clinic
of North Texas, P.A., Medicine Associates of North Texas-
Forest Location, Medicine Associates of North Texas- Mid
Cities Office, Medicine Associates of North Texas-East Dallas
Office, Memorial Hermann Hospital, National Association of
Dental Plans, Neurosurgical Group of Texas, North Texas Heart
Center, Northwest Diagnostic Clinic, Oncology Consultants,
P.A., Pacific Life, Pathology Reference Laboratory, Patient
Physician Network Holding Company, Pinnacle Pain Manage-
ment, San Antonio Orthopaedic Group, Skinner Clinic, Sleep
Medicine Associates of Texas, South Texas Radiology Group,
Southwest Pain Management, Southwest Physician Associates,
Texas Association of Business, Texas Association of Health
Plans, Texas Association of Life and Health Insurers, Texas
Dental Association, Texas Digestive Disease Consultants,
Inc., Texas Ear, Nose & Throat Specialists, L.L.P., Texas Eye
Institute, Texas Fertility, P.A., Texas Health Resources, Texas
Hospital Association, Texas Medical Association, Texas Medical
Group Management Association, Texas Oncology, P.A., Texas
Primary Care Coalition, Texas Society of Anesthesiologists,
Texoma Independent Physicians, The Diaz Clinic, The Health
Group, The Institute for Rehabilitation and Research Systems
(TIRR Systems), The University of Texas Medical Branch,
The Woman’s Group, Triad Hospitals, UICI, Unicare, United
Concordia, United Healthcare, University Care Plus, University
of Texas Southwestern Medical Center at Dallas, UT Houston,
UT Houston- Pediatrics, West Plano Family Medicine, Wichita
Falls Family Practice Residency Program, Women Partners
in OB/GYN, 39 individual physicians, seven members of the
Texas House of Representatives, and two other individuals in
the medical field.

The sections are adopted under the Texas Insurance Code
Article 3.70-3C and §§36.001, 843.336, 843.337, 843.338,
843.3385, 843.339, 843.340, 843.3405, and 843.341-843.353.
Article 3.70-3C, and the referenced sections in Chapter 843,
provide a mechanism for the prompt and efficient resolution of
claims by preferred provider carriers and HMOs, respectively,
and provide that the commissioner may adopt rules to imple-
ment these provisions as they relate to the prompt payment of
claims. Section 36.001 of the Insurance Code provides that the
Commissioner of Insurance may adopt any rules as necessary
and appropriate to implement the powers and duties of the
Texas Department of Insurance under the Insurance Code and
other laws of this state.

§21.2802. Definitions.
The following words and terms when used in this subchapter shall have
the following meanings:

(1) Audit--A procedure authorized and described in
§21.2809 of this title (relating to Audit Procedures) under which an
HMO or preferred provider carrier may investigate a claim beyond
the statutory claims payment period without incurring penalties under
§21.2815 of this title (relating to Failure to Meet the Statutory Claims
Payment Period).

(2) Billed charges--The charges for medical care or health
care services included on a claim submitted by a physician or provider.
For purposes of this subchapter, billed charges must comply with

all other applicable requirements of law, including Texas Health and
Safety Code §311.0025, Texas Occupations Code §105.002, and Texas
Insurance Code Art. 21.79F.

(3) CMS--The Centers for Medicare and Medicaid Ser-
vices of the U.S. Department of Health and Human Services.

(4) Catastrophic Event--An event, including acts of God,
civil or military authority, acts of public enemy, war, accidents, fires,
explosions, earthquake, windstorm, flood or organized labor stoppages,
that cannot reasonably be controlled or avoided and that causes an in-
terruption in the claims submission or processing activities of an entity
for more than two consecutive business days.

(5) Clean claim--

(A) For non-electronic claims, a claim submitted by a
physician or provider for medical care or health care services rendered
to an enrollee under a health care plan or to an insured under a health
insurance policy that includes:

(i) the required data elements set forth in
§21.2803(b) of this title (relating to Elements of a Clean Claim); and

(ii) if applicable, the amount paid by the primary
plan or other valid coverage pursuant to §21.2803(c) of this title (re-
lating to Elements of a Clean Claim);

(B) For electronic claims, a claim submitted by a physi-
cian or provider for medical care or health care services rendered to an
enrollee under a health care plan or to an insured under a health insur-
ance policy using the ASC X12N 837 format and in compliance with all
applicable federal laws related to electronic health care claims, includ-
ing applicable implementation guides, companion guides and trading
partner agreements.

(6) Condition code--The code utilized by CMS to identify
conditions that may affect processing of the claim.

(7) Contracted rate--Fee or reimbursement amount for a
preferred provider’s services, treatments, or supplies as established by
agreement between the preferred provider and the HMO or preferred
provider carrier.

(8) Corrected Claim- A claim containing clarifying or ad-
ditional information necessary to correct a previously submitted claim.

(9) Deficient claim--A submitted claim that does not com-
ply with the requirements of §21.2803(b) or (d) of this title.

(10) Diagnosis code--Numeric or alphanumeric codes
from the International Classification of Diseases (ICD-9-CM), Diag-
nostic and Statistical Manual (DSM-IV), or their successors, valid at
the time of service.

(11) Duplicate Claim--Any claim submitted by a physician
or provider for the same health care service provided to a particular in-
dividual on a particular date of service that was included in a previously
submitted claim. The term does not include corrected claims, or claims
submitted by a physician or provider at the request of the HMO or pre-
ferred provider carrier.

(12) HMO--A health maintenance organization as defined
by Insurance Code §843.002(14).

(13) HMO delivery network--As defined by Insurance
Code §843.002(15).

(14) Institutional provider--An institution providing health
care services, including but not limited to hospitals, other licensed in-
patient centers, ambulatory surgical centers, skilled nursing centers and
residential treatment centers.
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(15) Occurrence span code--The code utilized by CMS to
define a specific event relating to the billing period.

(16) Patient control number--A unique alphanumeric iden-
tifier assigned by the institutional provider to facilitate retrieval of in-
dividual financial records and posting of payment.

(17) Patient-status-at-discharge code--The code utilized by
CMS to indicate the patient’s status at time of discharge or billing.

(18) Physician--Anyone licensed to practice medicine in
this state.

(19) Place of service code--The codes utilized by CMS that
identify the place at which the service was rendered.

(20) Preferred provider--

(A) with regard to a preferred provider carrier, a pre-
ferred provider as defined by Insurance Code Article 3.70-3C, §1(10)
(Preferred Provider Benefit Plans) or Article 3.70-3C, §1(1) (Use
of Advanced Practice Nurses and Physician Assistants by Preferred
Provider Plans).

(B) with regard to an HMO,

(i) a physician, as defined by Insurance Code
§843.002(22), who is a member of that HMO’s delivery network; or

(ii) a provider, as defined by Insurance Code
§843.002(24), who is a member of that HMO’s delivery network.

(21) Preferred provider carrier--An insurer that issues a
preferred provider benefit plan as provided by Insurance Code Article
3.70-3C, Section 2 (Preferred Provider Benefit Plans).

(22) Primary plan--As defined in §3.3506 of this title (re-
lating to Use of the Terms "Plan," "Primary Plan," "Secondary Plan,"
and "This Plan" in Policies, Certificates and Contracts).

(23) Procedure code--Any alphanumeric code representing
a service or treatment that is part of a medical code set that is adopted
by CMS as required by federal statute and valid at the time of service.
In the absence of an existing federal code, and for non-electronic claims
only, this definition may also include local codes developed specifically
by Medicaid, Medicare, an HMO, or a preferred provider carrier to
describe a specific service or procedure.

(24) Provider--any practitioner, institutional provider, or
other person or organization that furnishes health care services and
that is licensed or otherwise authorized to practice in this state, other
than a physician.

(25) Revenue code--The code assigned by CMS to each
cost center for which a separate charge is billed.

(26) Secondary plan--As defined in §3.3506 of this title.

(27) Source of admission code--The code utilized by CMS
to indicate the source of an inpatient admission.

(28) Statutory claims payment period--

(A) the 45-calendar-day period in which an HMO or
preferred provider carrier shall make claim payment or denial, in whole
or in part, after receipt of a non-electronic clean claim pursuant to In-
surance Code Article 3.70-3C, §3A (Preferred Provider Benefit Plans)
and Chapter 843;

(B) the 30-calendar-day period in which an HMO or
preferred provider carrier shall make claim payment or denial, in whole
or in part, after receipt of an electronically submitted clean claim pur-
suant to Insurance Code Article 3.70-3C, §3A (Preferred Provider Ben-
efit Plans) and Chapter 843; or

(C) the 21-calendar-day period in which an HMO or
preferred provider carrier shall make claim payment after affirmative
adjudication of an electronically submitted clean claim for a prescrip-
tion benefit pursuant to Insurance Code Article 3.70-3C, §3A(f) (Pre-
ferred Provider Benefit Plans) and §843.339, and §21.2814 of this title
(relating to Electronic Adjudication of Prescription Benefits).

(29) Subscriber--If individual coverage, the individual who
is the contract holder and is responsible for payment of premiums to the
HMO or preferred provider carrier; or if group coverage, the individual
who is the certificate holder and whose employment or other member-
ship status, except for family dependency, is the basis for eligibility for
enrollment in a group health benefit plan issued by the HMO or the
preferred provider carrier.

(30) Type of bill code--The three-digit alphanumeric code
utilized by CMS to identify the type of facility, the type of care, and
the sequence of the bill in a particular episode of care.

§21.2803. Elements of a Clean Claim.
(a) Filing a Clean Claim. A physician or provider submits a

clean claim by providing to an HMO, preferred provider carrier, or any
other entity designated for receipt of claims pursuant to §21.2811 of
this title (related to Disclosure of Processing Procedures):

(1) for non-electronic claims, the required data elements
specified in subsection (b) of this section;

(2) for electronic claims, the required data elements speci-
fied in subsections (d) and (e) of this section; and

(3) if applicable, any coordination of benefits or non-dupli-
cation of benefits information pursuant to subsection (c) of this section.

(b) Required data elements. CMS has developed claim forms
which provide much of the information needed to process claims. Two
of these forms, HCFA 1500 and UB-82/HCFA, and their successor
forms, have been identified by Insurance Code Article 21.52C as re-
quired for the submission of certain claims. The terms in paragraphs
(1) and (2) of this subsection are based upon the terms used by CMS on
successor forms CMS-1500 and UB-92 CMS-1450 claim forms. The
parenthetical information following each term refers to the applicable
CMS claim form, and the field number to which that term corresponds
on the CMS claim form.

(1) Required data elements for physicians or noninstitu-
tional providers. The data elements described in this paragraph are
required as indicated and must be completed in accordance with the
special instructions applicable to the data element for clean claims filed
by physicians and noninstitutional providers.

(A) subscriber’s/patient’s plan ID number (CMS 1500,
field 1a) is required;

(B) patient’s name (CMS 1500, field 2) is required;

(C) patient’s date of birth and gender (CMS 1500, field
3) is required;

(D) subscriber’s name (CMS 1500, field 4) is required,
if shown on the patient’s ID card;

(E) patient’s address (street or P.O. Box, city, state, zip)
(CMS 1500, field 5) is required;

(F) patient’s relationship to subscriber (CMS 1500,
field 6) is required;

(G) subscriber’s address (street or P.O. Box, city, state,
zip) (CMS 1500, field 7) is required, but physician or provider may
enter "same" if the subscriber’s address is the same as the patient’s
address required by subparagraph (E) of this paragraph;
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(H) other insured’s or enrollee’s name (CMS 1500,
field 9), is required if patient is covered by more than one health
benefit plan, generally in situations described in subsection (c) of this
section. If the required data element specified in paragraph (1)(Q)
of this subsection, "disclosure of any other health benefit plans,"
is answered "yes," this element is required unless the physician or
provider submits with the claim documented proof to the HMO or
preferred provider carrier that the physician or provider has made a
good faith but unsuccessful attempt to obtain from the enrollee or
insured any of the information needed to complete this data element;

(I) other insured’s or enrollee’s policy/group number
(CMS 1500, field 9a), is required if patient is covered by more than one
health benefit plan, generally in situations described in subsection (c) of
this section. If the required data element specified in paragraph (1)(Q)
of this subsection, "disclosure of any other health benefit plans," is an-
swered "yes," this element is required unless the physician or provider
submits with the claim documented proof to the HMO or preferred
provider carrier that the physician or provider has made a good faith
but unsuccessful attempt to obtain from the enrollee or insured any of
the information needed to complete this data element;

(J) other insured’s or enrollee’s date of birth (CMS
1500, field 9b), is required if patient is covered by more than one
health benefit plan, generally in situations described in subsection (c)
of this section. If the required data element specified in paragraph
(1)(Q) of this subsection, "disclosure of any other health benefit
plans," is answered "yes," this element is required unless the physician
or provider submits with the claim documented proof to the HMO
or preferred provider carrier that the physician or provider has made
a good faith but unsuccessful attempt to obtain from the enrollee or
insured any of the information needed to complete this data element;

(K) other insured’s or enrollee’s plan name (employer,
school, etc.) (CMS 1500, field 9c), is required if patient is covered by
more than one health benefit plan, generally in situations described in
subsection (c) of this section. If the required data element specified
in paragraph (1)(Q) of this subsection, "disclosure of any other health
benefit plans," is answered "yes," this element is required unless the
physician or provider submits with the claim documented proof to the
HMO or preferred provider carrier that the physician or provider has
made a good faith but unsuccessful attempt to obtain from the enrollee
or insured any of the information needed to complete this data element.
If the field is required and the physician or provider is a facility based
radiologist, pathologist or anesthesiologist with no direct patient con-
tact, the physician or provider must either enter the information or enter
NA (not available) if the information is unknown;

(L) other insured’s or enrollee’s HMO or insurer name
(CMS 1500, field 9d), is required if patient is covered by more than one
health benefit plan, generally in situations described in subsection (c) of
this section. If the required data element specified in paragraph (1)(Q)
of this subsection, "disclosure of any other health benefit plans," is an-
swered "yes," this element is required unless the physician or provider
submits with the claim documented proof to the HMO or preferred
provider carrier that the physician or provider has made a good faith
but unsuccessful attempt to obtain from the enrollee or insured any of
the information needed to complete this data element;

(M) whether patient’s condition is related to employ-
ment, auto accident, or other accident (CMS 1500, field 10) is required,
but facility based radiologists, pathologists, or anesthesiologists shall
enter "N" if the answer is "No" or if the information is not available;

(N) if the claim is a duplicate claim, a "D" is required,
if the claim is a corrected claim, a "C" is required (CMS 1500, field
10d);

(O) subscriber’s policy number (CMS 1500, field 11) is
required;

(P) HMO or insurance company name (CMS 1500,
field 11c) is required;

(Q) disclosure of any other health benefit plans (CMS
1500, field 11d) is required;

(i) if respond "yes", then

(I) data elements specified in paragraph (1)(H)-
(L) of this subsection are required unless the physician or provider
submits with the claim documented proof to the HMO or preferred
provider carrier that the physician or provider has made a good faith
but unsuccessful attempt to obtain from the enrollee or insured any
of the information needed to complete the data elements in paragraph
(1)(H)-(L) of this subsection;

(II) the data element specified in paragraph
(1)(II) of this subsection is required when submitting claims to
secondary payor HMOs or preferred provider carriers;

(ii) if respond "no," the data elements specified in
paragraph (1)(H)-(L) of this subsection are not required if the physician
or provider has on file a document signed within the past 12 months
by the patient or authorized person stating that there is no other health
care coverage; although the submission of the signed document is not a
required data element, a copy of the signed document shall be provided
to the HMO or preferred provider carrier upon request.

(R) patient’s or authorized person’s signature or nota-
tion that the signature is on file with the physician or provider (CMS
1500, field 12) is required;

(S) subscriber’s or authorized person’s signature or no-
tation that the signature is on file with the physician or provider (CMS
1500, field 13) is required;

(T) date of injury (HCFA 1500, field 14) is required, if
due to an accident;

(U) name of referring physician or other source (CMS
1500, field 17) is required for primary care physicians, specialty physi-
cians and hospitals; however, if there is no referral, the physician or
provider shall enter "Self-referral" or "None";

(V) I.D. Number of referring physician (CMS 1500,
field 17a) is required for primary care physicians, specialty physicians
and hospitals; however, if there is no referral, the physician or provider
shall enter "Self-referral" or "None";

(W) narrative description of procedure (CMS 1500,
field 19) is required when a physician or provider uses an unlisted or
not classified procedure code or an NDC code for drugs;

(X) for diagnosis codes or nature of illness or injury
(CMS 1500, field 21), up to four diagnosis codes may be entered, but
at least one is required (primary diagnosis must be entered first);

(Y) verification number (CMS 1500, field 23), is re-
quired if services have been verified pursuant to §19.1724 of this title
(relating to Verification). If no verification has been provided, a prior
authorization number (CMS 1500, field 23), is required when prior au-
thorization is required and granted;

(Z) date(s) of service (CMS 1500, field 24A) is
required;

(AA) place of service codes (CMS 1500, field 24B) is
required;
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(BB) procedure/modifier code (CMS 1500, field 24D)
is required;

(CC) diagnosis code by specific service (CMS 1500,
field 24E) is required with the first code linked to the applicable di-
agnosis code for that service in field 21;

(DD) charge for each listed service (CMS 1500, field
24F) is required;

(EE) number of days or units (CMS 1500, field 24G) is
required;

(FF) physician’s or provider’s federal tax ID number
(CMS 1500, field 25) is required;

(GG) whether assignment was accepted (CMS 1500,
field 27), is required if assignment under Medicare has been accepted;

(HH) total charge (CMS 1500, field 28) is required;

(II) amount paid (CMS 1500, field 29), is required if an
amount has been paid to the physician or provider submitting the claim
by the patient or subscriber, or on behalf of the patient or subscriber or
by a primary plan in accordance with paragraph (1)(P) of this subsec-
tion and as required by subsection (c) of this section;

(JJ) signature of physician or provider or notation that
the signature is on file with the HMO or preferred provider carrier
(CMS 1500, field 31) is required;

(KK) name and address of facility where services ren-
dered (if other than home or office) (CMS 1500, field 32) is required;
and

(LL) physician’s or provider’s billing name, address
and telephone number is required, and the provider number (CMS
1500, field 33) is required if the HMO or preferred provider carrier
required provider numbers and gave notice of that requirement to
physicians and providers prior to June 17, 2003.

(2) Required data elements for institutional providers. The
data elements described in this paragraph are required as indicated and
must be completed in accordance with the special instructions applica-
ble to the data elements for clean claims filed by institutional providers.

(A) provider’s name, address and telephone number
(UB-92, field 1) is required;

(B) patient control number (UB-92, field 3) is required;

(C) type of bill code (UB-92, field 4) is required and
shall include a "7" in the third position if the claim is a corrected claim;

(D) provider’s federal tax ID number (UB-92, field 5)
is required;

(E) statement period (beginning and ending date of
claim period) (UB-92, field 6) is required;

(F) covered days (UB-92, field 7), is required if Medi-
care is a primary or secondary payor;

(G) noncovered days (UB-92, field 8), is required if
Medicare is a primary or secondary payor;

(H) coinsurance days (UB-92, field 9), is required if
Medicare is a primary or secondary payor;

(I) lifetime reserve days (UB-92, field 10), is required
if Medicare is a primary or secondary payor, and the patient was an
inpatient;

(J) patient’s name (UB-92, field 12) is required;

(K) patient’s address (UB-92, field 13) is required;

(L) patient’s date of birth (UB-92, field 14) is required;

(M) patient’s gender (UB-92, field 15) is required;

(N) patient’s marital status (UB-92, field 16) is
required;

(O) date of admission (UB-92, field 17) is required for
admissions, observation stays, and emergency room care;

(P) admission hour (UB-92, field 18) is required for ad-
missions, observation stays, and emergency room care;

(Q) type of admission (e.g., emergency, urgent, elec-
tive, newborn) (UB-92, field 19) is required for admissions;

(R) source of admission code (UB-92, field 20) is re-
quired;

(S) discharge hour (UB-92, field 21), is required for ad-
missions, outpatient surgeries or observation stays;

(T) patient-status-at-discharge code (UB-92, field 22) is
required for admissions, observation stays, and emergency room care;

(U) condition codes (UB-92, fields 24-30), are required
if the CMS UB-92 manual contains a condition code appropriate to the
patient’s condition;

(V) occurrence codes and dates (UB-92, fields 32-35),
are required if the CMS UB-92 manual contains an occurrence code
appropriate to the patient’s condition;

(W) occurrence span code, from and through dates
(UB-92, field 36), are required if the CMS UB-92 manual contains an
occurrence span code appropriate to the patient’s condition;

(X) value code and amounts (UB-92, fields 39-41) are
required for inpatient admissions. If no value codes are applicable to
the inpatient admission, the provider may enter value code 01;

(Y) revenue code (UB-92, field 42) is required;

(Z) revenue description (UB-92, field 43) is required;

(AA) HCPCS/Rates (UB-92, field 44), are required if
Medicare is a primary or secondary payor;

(BB) Service date (UB-92, field 45) is required if the
claim is for outpatient services;

(CC) units of service (UB-92, field 46) are required;

(DD) total charge (UB-92, field 47) is required;

(EE) HMO or preferred provider carrier name (UB-92,
field 50) is required;

(FF) provider number (UB-92, field 51), is required if
the HMO or preferred provider carrier, prior to June 17, 2003, required
provider numbers and gave notice of that requirement to physicians and
providers.

(GG) prior payments-payor and patient (UB-92, field
54), are required if payments have been made to the physician or
provider by the patient or another payor or subscriber, on behalf of the
patient or subscriber, or by a primary plan as required by subsection
(c) of this section;

(HH) subscriber’s name (UB-92, field 58), is required
if shown on the patient’s ID card;

(II) patient’s relationship to subscriber (UB-92, field
59) is required;
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(JJ) patient’s/subscriber’s certificate number, health
claim number, ID number (UB-92, field 60), is required if shown on
the patient’s ID card;

(KK) insurance group number (UB-92, field 62), is re-
quired if a group number is shown on the patient’s ID card;

(LL) verification number (UB-92, field 63), is required
if services have been verified pursuant to §19.1724 of this title (relat-
ing to Verification). If no verification has been provided, treatment
authorization codes (UB-92, field 63) are required when authorization
is required and granted;

(MM) principal diagnosis code (UB-92, field 67) is re-
quired;

(NN) diagnoses codes other than principal diagnosis
code (UB-92, fields 68-75), are required if there are diagnoses other
than the principal diagnosis;

(OO) admitting diagnosis code (UB-92, field 76) is re-
quired;

(PP) procedure coding methods used (UB-92, field 79),
is required if the CMS UB-92 manual indicates a procedural coding
method appropriate to the patient’s condition;

(QQ) principal procedure code (UB-92, field 80), is re-
quired if the patient has undergone an inpatient or outpatient surgical
procedure;

(RR) other procedure codes (UB-92, field 81), are re-
quired as an extension of subparagraph (QQ) of this paragraph if addi-
tional surgical procedures were performed;

(SS) attending physician ID (UB-92, field 82) is
required;

(TT) signature of provider representative, electronic
signature or notation that the signature is on file with the HMO or
preferred provider carrier (UB-92, field 85) is required; and

(UU) date bill submitted (UB-92, field 86) is required.

(c) Coordination of benefits or non-duplication of benefits. If
a claim is submitted for covered services or benefits in which coor-
dination of benefits pursuant to §§3.3501-3.3511 of this title (relating
to Group Coordination of Benefits) and §11.511(1) of this title (relat-
ing to Optional Provisions) is necessary, the amount paid as a covered
claim by the primary plan is a required element of a clean claim for pur-
poses of the secondary plan’s processing of the claim and CMS 1500,
field 29 or UB-92, field 54 must be completed pursuant to subsection
(b)(1)(II) and (b)(2)(GG) of this section. If a claim is submitted for cov-
ered services or benefits in which non-duplication of benefits pursuant
to §3.3053 of this title (relating to Non-duplication of Benefits Provi-
sion) is an issue, the amounts paid as a covered claim by all other valid
coverage is a required element of a clean claim and CMS 1500, field 29
or UB-92, field 54 must be completed pursuant to subsection (b)(1)(II)
and (b)(2)(GG) of this section. If a claim is submitted for covered ser-
vices or benefits and the policy contains a variable deductible provision
as set forth in §3.3074(a)(4) of this title (relating to Minimum Standards
for Major Medical Expense Coverage) the amount paid as a covered
claim by all other health insurance coverages, except for amounts paid
by individually underwritten and issued hospital confinement indem-
nity, specified disease, or limited benefit plans of coverage, is a required
element of a clean claim and CMS 1500, field 29 or UB-92, field 54
must be completed pursuant to subsection (b)(1)(II) and (b)(2)(GG) of
this section. Notwithstanding these requirements, an HMO or preferred
provider carrier may not require a physician or provider to investigate
coordination of other health benefit plan coverage.

(d) A physician or provider submits an electronic clean claim
by submitting a claim using the applicable format that complies with all
applicable federal laws related to electronic health care claims, includ-
ing applicable implementation guides, companion guides and trading
partner agreements.

(e) If a physician or provider submits an electronic clean claim
that requires coordination of benefits pursuant to §§3.3501-3.3511 of
this title (relating to Group Coordination of Benefits) or §11.511(1)
of this title (relating to Optional Provisions), the HMO or preferred
provider carrier processing the claim as a secondary payor shall rely on
the primary payor information submitted on the claim by the physician
or provider. The primary payor may submit primary payor information
electronically to the secondary payor using the ASC X12N 837 format
and in compliance with federal laws related to electronic health care
claims, including applicable implementation guides, companion guides
and trading partner agreements.

(f) Format of elements. The elements of a clean claim set forth
in subsections (b), (c), (d) and (e), if applicable, of this section must be
complete, legible and accurate.

(g) Additional data elements or information. The submission
of data elements or information on or with a claim form by a physician
or provider in addition to those required for a clean claim under this
section shall not render such claim deficient.

§21.2804. Requests for Additional Information from Treating Pre-
ferred Provider.

(a) If necessary to determine whether a claim is payable, an
HMO or preferred provider carrier may, within 30 days of receipt of a
clean claim, request additional information from the treating preferred
provider. The time period to request additional information may be ex-
tended as allowed by §21.2819(c) of this title (relating to Catastrophic
Event). An HMO or preferred provider carrier may make only one re-
quest to the submitting preferred provider for information under this
section.

(b) A request for information under this section must:

(1) be in writing;

(2) be specific to the claim or the claim’s related episode
of care;

(3) describe with specificity the clinical and other informa-
tion to be included in the response;

(4) be relevant and necessary for the resolution of the
claim; and

(5) be for information that is contained in or in the process
of being incorporated into the patient’s medical or billing record main-
tained by the preferred provider.

(c) An HMO or preferred provider carrier that requests
information under this section shall determine whether the claim is
payable and pay or deny the claim, or audit the claim in accordance
with §21.2809 of this title (relating to Audit Procedures), on or before
the later of:

(1) the 15th day after the date the HMO or preferred
provider carrier receives the requested information as required under
subsection (e) of this section;

(2) the 15th day after the date the HMO or preferred
provider carrier receives a response under subsection (d) of this
section; or
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(3) the latest date for determining whether the claim is
payable under §21.2807 of this title (relating to Effect of Filing a
Clean Claim).

(d) If a preferred provider does not possess the requested in-
formation, the preferred provider must submit a written response indi-
cating that the preferred provider does not possess the requested infor-
mation in order to resume the claims payment period as described in
subsection (c) of this section.

(e) An HMO or preferred provider carrier shall require the pre-
ferred provider responding to a request made under this section to ei-
ther attach a copy of the request to the response or include with the
response, the name of the patient, the patient identification number, the
claim number as provided by the HMO or preferred provider carrier,
the date of service, and the name of the treating preferred provider. If
the HMO or preferred provider carrier submitted the request for ad-
ditional information electronically in accordance with federal require-
ments concerning electronic transactions, the preferred provider must
submit the response in accordance with those requirements. To resume
the claims payment period as described in subsection (c) of this sec-
tion, the preferred provider must deliver the requested information in
compliance with this subsection.

(f) Receipt of a request or a response to a request under this
section is subject to the provisions of §21.2816 of this title (relating to
Date of Receipt).

§21.2806. Claims Filing Deadline.

(a) A physician or provider must submit a claim to an HMO or
preferred provider carrier not later than the 95th day after the date the
physician or provider provides the medical care or health care services
for which the claim is made. An HMO or preferred provider carrier and
a physician or provider may agree, by contract, to extend the period for
submitting a claim. For a claim submitted by an institutional provider,
the 95-day period does not begin until the date of discharge. For a
claim for which coordination of benefits applies, the 95-day period does
not begin for submission of the claim to the secondary payor until the
physician or provider receives notice of the payment or denial from the
primary payor.

(b) If a physician or provider fails to submit a claim in com-
pliance with this section, the physician or provider forfeits the right to
payment unless the physician or provider has certified that the failure
to timely submit the claim is a result of a catastrophic event in accor-
dance with §21.2819 of this title (relating to Catastrophic Event).

(c) A physician or provider may submit claims via United
States mail, first class, overnight delivery service, electronic transmis-
sion, hand delivery, facsimile, if the HMO or preferred provider carrier
accepts claims submitted by facsimile, or as otherwise agreed to by the
physician or provider and the HMO or preferred provider carrier. An
HMO or preferred provider carrier shall accept as proof of timely filing
a claim filed in compliance with this subsection or information from an-
other HMO or preferred provider carrier showing that the physician or
provider submitted the claim to the HMO or preferred provider carrier
in compliance with this subsection.

(d) §21.2816 of this title (relating to Date of Receipt) deter-
mines the date an HMO or preferred provider carrier receives a claim.

(e) A physician or provider may not submit a duplicate claim
prior to the 46th day, the 31st day if filed electronically, or the 22nd day
if a claim for prescription benefits, after the date the original claim is
received according to the provisions of §21.2816 of this title. An HMO
or preferred provider carrier that receives a duplicate claim prior to the
46th day after receipt of the original claim, a duplicate electronic claim
prior to the 31st day after receipt of the original claim, or a duplicate

claim for prescription benefits prior to the 22nd day after receipt of
the original claim is not subject to the provisions of §§21.2807 of this
title (relating to Effect of Filing a Clean Claim) or 21.2815 of this title
(relating to Failure to Meet the Statutory Claims Payment Period) with
respect to the duplicate claim.

§21.2809. Audit Procedures.
(a) If an HMO or preferred provider carrier is unable to pay or

deny a clean claim, in whole or in part, within the applicable statutory
claims payment period specified in §21.2802(28) of this title (relating
to Definitions) and intends to audit the claim to determine whether the
claim is payable, the HMO or preferred provider carrier shall notify
the preferred provider that the claim is being audited and pay 100%
of the contracted rate within the applicable statutory claims payment
period. An HMO or preferred provider carrier that fails to provide no-
tification of the decision to audit the claim and pay 100% of the appli-
cable contracted rate subject to copayments and deductibles within the
applicable statutory claims payment period, or, if applicable, the ex-
tended periods allowed for by §21.2804(c) of this title (relating to Re-
quests for Additional Information) or §21.2819(c) of this title (relating
to Catastrophic Event), may not make use of the audit procedures set
forth in this section. A preferred provider that receives less than 100%
of the contracted rate in conjunction with a notice of intent to audit
has received an underpayment and must notify the HMO or preferred
provider carrier within 180 days in accordance with the provisions of
§21.2815(e)(2) of this title (relating to Failure to Meet the Statutory
Claims Payment Period) to qualify to receive a penalty for the under-
paid amount.

(b) The HMO or preferred provider carrier shall clearly indi-
cate on the explanation of payment that the claim is being audited and
the preferred provider is being paid 100% of the contracted rate, subject
to completion of the audit. A paper explanation of payment complies
with this requirement if the notice of the audit is clearly and promi-
nently identified.

(c) The HMO or preferred provider carrier shall complete the
audit within 180 calendar days from receipt of the clean claim. The
HMO or preferred provider carrier shall provide written notification of
the results of the audit. The notice shall include a listing of the specific
claims paid and not paid pursuant to the audit, as well as a listing of
specific claims and amounts for which a refund is due and for each
claim, the basis and specific reasons for requesting a refund. An HMO
or preferred provider carrier seeking recovery of any refund under this
section shall comply with the procedures set forth in §21.2818 of this
title (relating to Overpayment of Claims).

(d) An HMO or preferred provider carrier may recover the
total amount paid on the claim under subsection (a) of this section
if a physician or provider fails to timely provide additional informa-
tion requested pursuant to the requirements of Insurance Code Article
3.70-3C §3A(g) or §843.340(c). Section 21.2816 of this title (relating
to Date of Receipt) applies to the submission and receipt of a request
for information under this subsection.

(e) Prior to seeking a refund for a payment made under this
section, an HMO or preferred provider carrier must provide a preferred
provider with the opportunity to appeal the request for a refund in ac-
cordance with §21.2818 of this title. An HMO or preferred provider
carrier may not seek to recover the refund until all of the preferred
provider’s internal appeal rights under §21.2818 of this title have been
exhausted.

(f) Payments made pursuant to this section on a clean claim are
not an admission that the HMO or preferred provider carrier acknowl-
edges liability on that claim.

§21.2811. Disclosure of Processing Procedures.
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(a) In contracts with preferred providers, or in the physician
or provider manual or other document that sets forth the procedure for
filing claims, or by any other method mutually agreed upon by the con-
tracting parties, an HMO or preferred provider carrier must disclose to
its preferred providers:

(1) the address, including a physical address, where claims
are to be sent for processing;

(2) the telephone number at which preferred providers’
questions and concerns regarding claims may be directed;

(3) any entity along with its address, including physical ad-
dress and telephone number, to which the HMO or preferred provider
carrier has delegated claim payment functions, if applicable;

(4) the mailing address and physical address and telephone
number of any separate claims processing centers for specific types of
services, if applicable.

(b) An HMO or preferred provider carrier shall provide no less
than 60 calendar days prior written notice of any changes of address
for submission of claims, and of any changes of delegation of claims
payment functions, to all affected preferred providers with whom the
HMO or preferred provider carrier has contracts.

§21.2815. Failure to Meet the Statutory Claims Payment Period.

(a) An HMO or preferred provider carrier that determines un-
der §21.2807 of this title (relating to Effect of Filing a Clean Claim)
that a claim is payable shall:

(1) if the claim is paid on or before the 45th day after the
end of the applicable 21-, 30- or 45-day statutory claims payment pe-
riod, pay to the preferred provider, in addition to the contracted rate
owed on the claim, a penalty in the amount of the lesser of:

(A) 50% of the difference between the billed charges
and the contracted rate; or

(B) $100,000.

(2) If the claim is paid on or after the 46th day and before
the 91st day after the end of the applicable 21-, 30- or 45-day statutory
claims payment period, pay to the preferred provider, in addition to the
contracted rate owed on the claim, a penalty in the amount of the lesser
of:

(A) 100% of the difference between the billed charges
and the contracted rate; or

(B) $200,000.

(3) If the claim is paid on or after the 91st day after the end
of the applicable 21-, 30- or 45-day statutory claims payment period,
pay to the preferred provider, in addition to the contracted rate owed
on the claim, a penalty computed under paragraph (2) of this subsec-
tion plus 18% annual interest on the penalty amount. Interest under
this subsection accrues beginning on the date the HMO or preferred
provider carrier was required to pay the claim and ending on the date
the claim and the penalty are paid in full.

(b) The following examples demonstrate how to calculate
penalty amounts under subsection (a) of this section:

(1) If the contracted rate owed by the HMO or preferred
provider carrier is $10,000 and the billed charges are $15,000, and the
claim is paid on or before the 45th day after the end of the applicable
statutory claims payment period, the HMO or preferred provider carrier
shall pay, in addition to the contracted rate owed on the claim, 50% of
the difference between the billed charges ($15,000) and the contracted
rate ($10,000) or $2,500;

(2) if the claim is paid on or after the 46th day and before
the 91st day after the end of the applicable statutory claims payment
period, the HMO or preferred provider carrier shall pay, in addition to
the contracted rate owed on the claim, 100% of the difference between
the billed charges and the contracted rate or $5,000; and

(3) if the claim is paid on or after the 91st day after the
end of the applicable statutory claims payment period, the HMO or
preferred provider carrier shall pay, in addition to the contracted rate
owed on the claim, $5,000, plus 18% annual interest on the $5,000
penalty amount accruing from the statutory claim payment deadline.

(c) Except as provided by this section, an HMO or preferred
provider carrier that determines under §21.2807 of this title that a claim
is payable, pays only a portion of the amount of the claim on or before
the end of the applicable 21-, 30- or 45-day statutory claims payment
period, and pays the balance of the contracted rate owed for the claim
after that date shall:

(1) If the balance of the claim is paid on or before the 45th
day after the applicable 21-, 30- or 45-day statutory claims payment pe-
riod, pay to the preferred provider, in addition to the contracted amount
owed, a penalty on the amount not timely paid in the amount of the
lesser of:

(A) 50% of the underpaid amount; or

(B) $100,000.

(2) If the balance of the claim is paid on or after the 46th
day and before the 91st day after the end of the applicable 21-, 30- or
45-day statutory claims payment period, pay to the preferred provider,
in addition to the contracted amount owed, a penalty in the amount of
the lesser of:

(A) 100% of the underpaid amount; or

(B) $200,000.

(3) If the balance of the claim is paid on or after the 91st
day after the end of the applicable 21-, 30- or 45-day statutory claims
payment period, pay to the preferred provider, in addition to the con-
tracted amount owed, a penalty computed under paragraph (2) of this
subsection plus 18% annual interest on the penalty amount. Interest
under this subsection accrues beginning on the date the HMO or pre-
ferred provider carrier was required to pay the claim and ending on the
date the claim and the penalty are paid in full.

(d) For the purposes of subsection (c) of this section, the un-
derpaid amount is calculated on the ratio of the amount underpaid on
the contracted rate to the contracted rate as applied to the billed charges.
For example, a claim for a contracted rate of $1,000.00 and billed
charges of $1,500.00 is initially underpaid at $800.00 and the $200.00
balance is paid on the 30th day after the end of the applicable statutory
claims payment period. The amount underpaid, $200.00, is 20% of the
contracted rate. In order to determine the penalty, the HMO or pre-
ferred provider carrier must calculate 20% of the billed charges, which
is $300.00. This amount represents the underpaid amount for subsec-
tion (c)(1) of this section. Therefore, the HMO or preferred provider
carrier must pay, as a penalty, 50% of $300.00, or $150.00.

(e) An HMO or preferred provider carrier is not liable for a
penalty under this section:

(1) if the failure to pay the claim in accordance with the
applicable statutory claims payment period is a result of a catastrophic
event that the HMO or preferred provider carrier certified according to
the provisions of §21.2819 of this title (relating to Catastrophic Event);
or
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(2) if the claim was paid in accordance with §21.2807 of
this title, but for less than the contracted rate, and:

(A) the preferred provider notifies the HMO or pre-
ferred provider carrier of the underpayment after the 180th day after
the date the underpayment was received; and

(B) the HMO or preferred provider carrier pays the bal-
ance of the claim on or before the 45th day after the date the insurer
receives the notice of underpayment.

(f) Subsection (e) of this section does not relieve the HMO or
preferred provider carrier of the obligation to pay the remaining unpaid
contracted rate owed the preferred provider.

(g) An HMO or preferred provider carrier that pays a penalty
under this section shall clearly indicate on the explanation of payment
the amount of the contracted rate paid, the amount of the billed charges
as submitted by the physician or provider and the amount paid as a
penalty. A non-electronic explanation of payment complies with this
requirement if it clearly and prominently identifies the notice of the
penalty amount.

§21.2816. Date of Receipt.

(a) A written communication, including a claim, referenced
under this subchapter is subject to and shall comply with this section
unless otherwise stated in this subchapter.

(b) An entity subject to these rules may deliver written com-
munications as follows:

(1) submit the communication by United States mail, first
class, by United States mail return receipt requested or by overnight
delivery;

(2) submit the communication electronically and maintain
proof of the electronically submitted communication;

(3) if the entity accepts facsimile transmissions for the type
of communication being sent, fax the communication and maintain
proof of facsimile transmission; or

(4) hand deliver the communication and maintain a copy of
the signed receipt acknowledging the hand delivery.

(c) If a communication is submitted by United States mail, first
class, the communication is presumed to have been received on the fifth
day after the date the communication is submitted, or, if the commu-
nication is submitted using overnight delivery service or United States
mail return receipt requested, on the date the delivery receipt is signed.

(d) If a communication other than a claim is submitted elec-
tronically, the communication is presumed received on the date of sub-
mission. Communications electronically submitted after the receiving
entity’s normal business hours are presumed received the following
business day.

(e) If a claim is submitted electronically, the claim is presumed
received on the date of the electronic verification of receipt by the HMO
or preferred provider carrier or the HMO’s or preferred provider car-
rier’s clearinghouse. If the HMO’s or the preferred provider carrier’s
clearinghouse does not provide a confirmation of receipt of the claim or
a rejection of the claim within 24 hours of submission by the physician
or provider or the physician’s or provider’s clearinghouse, the physi-
cian’s or provider’s clearinghouse shall provide the confirmation. The
physician’s or provider’s clearinghouse must be able to verify that the
claim contained the correct payor identification of the entity to receive
the claim.

(f) If a communication is faxed, the communication is pre-
sumed to have been received on the date of the transmission acknowl-
edgment. Communications faxed after the receiving entity’s normal
business hours are presumed received the following business day.

(g) If a communication is hand delivered, the communication
is presumed to have been received on the date the delivery receipt is
signed.

(h) Any entity submitting a communication under subsection
(b)(1)-(4) of this section may choose to maintain a mail log to provide
proof of submission and establish date of receipt. The entity shall fax
or electronically transmit a copy of the mail log, if used, to the receiv-
ing entity at the time of the submission of a communication and include
another copy with the relevant communication. The log shall identify
each separate claim, request for information or response included in
a batch communication. The mail log shall include the following in-
formation: name of claimant; address of claimant; telephone number
of claimant; claimant’s federal tax identification number; name of ad-
dressee; name of HMO or preferred provider carrier; designated ad-
dress, date of mailing or hand delivery; subscriber name; subscriber ID
number; patient name; date(s) of service/occurrence, delivery method,
and claim number, if applicable.

§21.2817. Terms of Contracts.
Unless otherwise provided in this subchapter, contracts between HMOs
or preferred provider carriers and preferred providers shall not include
terms which:

(1) extend the statutory or regulatory time frames;

(2) waive the preferred provider’s right to recover reason-
able attorney’s fees and court costs pursuant to Insurance Code Article
3.70-3C §3A(n) and §843.343.

§21.2818. Overpayment of Claims.
(a) An HMO or preferred provider carrier may recover a re-

fund due to overpayment or completion of audit if:

(1) the HMO or preferred provider carrier notifies the
physician or provider of the overpayment not later than the 180th day
after the date of receipt of the overpayment; or

(2) the HMO or preferred provider carrier notifies the
physician or provider of the completion of an audit under §21.2809 of
the subchapter (relating to Audits).

(b) Notification under subsection (a) of this section shall:

(1) be in written form and include the specific claims and
amounts for which a refund is due and for each claim, the basis and
specific reasons for the request for refund;

(2) include notice of the physician’s or provider’s right to
appeal; and

(3) describe the methods by which the HMO or preferred
provider carrier intends to recover the refund.

(c) A physician or provider may appeal a request for refund
by providing written notice of disagreement with the refund request
not later than 45 days after receipt of notice described in subsection (a)
of this section. Upon receipt of written notice under this subsection,
the HMO or preferred provider carrier shall begin the appeal process
provided for in the HMO or preferred provider carrier’s contract with
the provider.

(d) An HMO or preferred provider carrier may not recover a
refund under this section until:

(1) for overpayments, the later of the 45th day after notifi-
cation under subsection (a)(1) of this section or the exhaustion of any
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physician or provider appeal rights under subsection (c) of this section,
where the physician or provider has not made arrangements for pay-
ment with an HMO or preferred provider carrier; or

(2) for audits, the later of the 30th day after notification un-
der subsection (a)(2) of this section or the exhaustion of any physician
or provider appeal rights under subsection (c) of this section, where the
physician or provider has not made arrangements for payment with an
HMO or preferred provider carrier.

(e) If an HMO or preferred provider carrier is a secondary
payor and pays a portion of a claim that should have been paid by
the HMO or preferred provider carrier that is the primary payor, the
secondary payor may only recover overpayment from the HMO or pre-
ferred provider carrier that is primarily responsible for that amount. If
the portion of the claim overpaid by the secondary payor was also paid
by the primary payor, the secondary payor may recover the amount of
overpayment from the physician or provider that received the payment
under the procedures set forth in this section.

(f) Subsections (a) through (e) of this section do not affect a
carrier’s ability to recover an overpayment in the case of fraud or a
material misrepresentation by a physician or provider.

§21.2819. Catastrophic Event.
(a) An HMO, preferred provider carrier, physician or provider

must notify the department if, due to a catastrophic event, it is unable
to meet the deadlines in §§21.2804 of this title (relating to Request
for Additional Information from Treating Provider), 21.2806 (relat-
ing to Claims Filing Deadline), 21.2807 (relating to Effect of Filing a
Clean Claim), 21.2808 (relating to Effect of Filing a Deficient Claim),
21.2809 (relating to Audit Procedures), and 21.2815 of this title (relat-
ing to Failure to Meet the Statutory Claims Payment Period), as appli-
cable. The entity must send the notification required under this subsec-
tion to the department within five days of the catastrophic event.

(b) Within ten days after the entity returns to normal business
operations, the entity must send a certification of the catastrophic event
to the department, to the Life/Health/HMO Filings Intake Division,
Texas Department of Insurance, P.O. Box 149104, Mail Code 106-1E.
The certification must:

(1) be in the form of a sworn affidavit from:

(A) for a physician or provider, the physician, provider,
office manager, administrators or their designees; or

(B) for an HMO or preferred provider carrier, a corpo-
rate officer or the corporate officer’s designee.

(2) identify the specific nature and date of the catastrophic
event; and

(3) identify the length of time the catastrophic event caused
an interruption in the claims submission or processing activities of the
physician, provider, HMO or preferred provider carrier.

(c) A valid certification to the occurrence of a catastrophic
event under this section tolls the applicable deadlines in §§21.2804,
21.2806, 21.2807, 21.2808, 21.2809, and 21.2815 of this title for the
number of days identified in subsection (b)(3) of this section as of the
date of the catastrophic event.

§21.2821. Reporting Requirements.
(a) An HMO or preferred provider carrier shall submit to the

department quarterly claims payment information in accordance with
the requirements of this section.

(b) The HMO or preferred provider carrier shall submit the
report required by subsection (a) of this section to the department on
or before:

(1) May 15th for the months of January, February and
March of each year;

(2) August 15th for the months of April, May and June of
each year ;

(3) November 15th for the months of July, August and
September of each year; and

(4) February 15th for the months of October, November
and December of each preceding calendar year.

(c) The HMO or preferred provider carrier shall submit the
first report required by this section to the department on or before Feb-
ruary 15, 2004 and shall include information for the months of Septem-
ber, October, November and December of the prior calendar year.

(d) The report required by subsection (a) of this section shall
include, at a minimum, the following information:

(1) number of claims received from non-institutional pre-
ferred providers;

(2) number of claims received from institutional preferred
providers;

(3) number of clean claims received from non-institutional
preferred providers;

(4) number of clean claims received from institutional pre-
ferred providers;

(5) number of clean claims from non-institutional preferred
providers paid within the applicable statutory claims payment period;

(6) number of clean claims from non-institutional preferred
providers paid on or before the 45th day after the end of the applicable
statutory claims payment period;

(7) number of clean claims from institutional preferred
providers paid on or before the 45th day after the end of the applicable
statutory claims payment period;

(8) number of clean claims from non-institutional preferred
providers paid on or after the 46th day and before the 91st day after the
end of the applicable statutory claims payment period;

(9) number of clean claims from institutional preferred
providers paid on or after the 46th day and before the 91st day after
the end of the applicable statutory claims payment period;

(10) number of clean claims from non-institutional
preferred providers paid on or after the 91st day after the end of the
applicable statutory claims payment period;

(11) number of clean claims from institutional preferred
providers paid on or after the 91st day after the end of the applicable
statutory claims payment period;

(12) number of clean claims from institutional preferred
providers paid within the applicable statutory claims payment period;

(13) number of claims paid pursuant to the provisions of
§21.2809 of this title (relating to Audit Procedures);

(14) number of requests for verification received pursuant
to §19.1724 of this title (relating to Verification);

(15) number of verifications issued pursuant to §19.1724
of this title;

(16) number of declinations, pursuant to §19.1724 of this
title;
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(17) number of certifications of catastrophic events sent to
the department; and

(18) number of days business was interrupted for each cor-
responding catastrophic event.

(e) An HMO or preferred provider carrier shall annually sub-
mit to the department, on or before July 31, at a minimum, information
related to the number of declinations in the following categories:

(1) policy or contract limitations:

(A) premium payment timeframes that prevent verify-
ing eligibility for 30-day period,

(B) policy deductible, specific benefit limitations or an-
nual benefit maximum,

(C) benefit exclusions,

(D) no coverage or change in membership eligibility,
including individuals not eligible, not yet effective or membership can-
celled;

(E) pre-existing condition limitations; and

(F) other;

(2) declinations due to inability to obtain necessary infor-
mation in order to verify requested services from the following persons:

(A) the requesting physician or provider,

(B) any other physician or provider,

(C) any other person.

§21.2822. Administrative Penalties.

(a) An HMO or preferred provider carrier that fails to comply
with §21.2807 of this title (relating to Effect of Filing a Clean Claim)
for more than two percent of clean claims submitted to the HMO or
preferred provider carrier is subject to an administrative penalty pur-
suant to the Insurance Code, §843.342(k) or Article 3.70-3C section
3I(k), as applicable.

(b) The percentage of the HMO or preferred provider carrier’s
compliance with §21.2807 of this title shall be determined on a quar-
terly basis and shall be separated into a compliance percentage for
noninstitutional preferred provider claims and institutional preferred
provider claims. Claims paid in compliance with §21.2809 of this title
(relating to Audit Procedures) are not included in calculating the com-
pliance percentage under this section.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 15,

2003.

TRD-200306012
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: October 5, 2003
Proposal publication date: July 4, 2003
For further information, please call: (512) 463-6327

♦ ♦ ♦
28 TAC §§21.2804 - 21.2806, 21.2818 - 21.2820

The Commissioner of Insurance adopts the repeal of §§21.2804
- 21.2806 and 21.2818 - 21.2820, concerning submission of
clean claims. The repeal is adopted without changes to the
proposal as published in the July 4, 2003, issue of the Texas
Register (28 TexReg 5098) and will not be republished. The
commissioner adopted emergency rules repealing these sec-
tions effective August 16, 2003 in compliance with Senate Bill
(SB) 418, 78th Regular Legislative Session. These emergency
rules were published in the August 29, 2003, issue of the Texas
Register (28 TexReg 7043). The emergency repeal will be
withdrawn at the time this adopted repeal becomes effective.
Contemporaneously with this adopted repeal, adopted amend-
ments to §§21.2801 - 21.2803, 21.2807 - 21.2809, and 21.2811
- 21.2817, and adopted new §§21.2804 - 21.2806, 21.2818,
21.2819 and 21.2821 - 21.2825 are published elsewhere in this
issue of the Texas Register.

This repeal is necessary so that new §§21.2804 - 21.2806 and
21.2818 - 21.2820 may be adopted which will implement the pro-
visions of SB 418.

The provisions of repealed §§21.2819 and 21.2820 are adopted
as new §§21.2824 and 21.2825 and are published elsewhere
in this issue of the Texas Register. The provisions of SB 418,
which require standardization of clean claim requirements, are
inconsistent with repealed §§21.2804 - 21.2806 and 21.2818,
which allowed for carrier-specific clean claim elements and at-
tachments after proper disclosure.

No comments were received on the proposed repeal.

The repeal of §§21.2804 - 21.2806, and 21.2818 - 21.2820
is adopted under the Insurance Code Article 3.70-3C and
§§36.001, 843.336, and 843.3385. Article 3.70-3C provides
that the commissioner may adopt rules to implement the article
as it relates to the prompt payment of claims by a preferred
provider carrier, provides a standard format for the filing of
clean claims and does not allow for attachments, but permits
insurers, in lieu of requiring attachments with clean claims, to
request additional information after receiving a clean claim.
Section 36.001 provides that the Commissioner of Insurance
may adopt any rules necessary and appropriate to implement
the powers and duties of the Texas Department of Insurance
under the Insurance Code and other laws of this state. Section
843.336 provides the standardized format for a clean claim in
the Health Maintenance Organization (HMO) Act and does not
allow for attachments. Section 843.3385 allows an HMO to
request additional information after receiving a clean claim in
lieu of the prior statute’s provisions for requiring attachments as
part of a clean claim.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 15,

2003.

TRD-200306013
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: October 5, 2003
Proposal publication date: July 4, 2003
For further information, please call: (512) 463-6327

♦ ♦ ♦
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TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 2. TEXAS PARKS AND
WILDLIFE DEPARTMENT

CHAPTER 65. WILDLIFE
SUBCHAPTER A. STATEWIDE HUNTING
AND FISHING PROCLAMATION
DIVISION 1. GENERAL PROVISIONS
31 TAC §65.27

The Texas Parks and Wildlife Commission adopts an amend-
ment to §65.27, concerning Antlerless and Spike-buck Deer
Control Permits (control permits), with changes to the proposed
text as published in the July 25, 2003, issue of the Texas
Register (28 TexReg 5818).

The change to the proposed text is nonsubstantive, removing the
word ‘hunt’ throughout the rule text and replacing it with more ac-
curate terminology in order to maintain consistency in descrip-
tion of permitted activities.

The amendment is necessary because deer overpopulation
problems on many properties are not soluble by ordinary hunting
activities, resulting in habitat degradation that adversely affects
wildlife diversity. Extending the period of validity for control
permits provides an opportunity to address overpopulation and
resultant habitat degradation. In addition, allowing persons 16
years of age or younger to participate in permitted activities
without being named will increase youth participation.

The amendment would increase the period of validity for control
permits by making them valid from September 1 to the last day in
February, move the current reporting deadline to accommodate
the lengthened period of validity, and allow persons less than 17
years of age to participate in permitted activities without being
named as a designated harvester.

Two commenters opposed adoption of the proposed rule. The
commenters stated that the proposed rule is a smokescreen to
allow large landowners to increase hunting income. The depart-
ment disagrees with the comment and responds that the rule
in question has no connection with recreational hunting; it is a
control mechanism that is restricted to use on antlerless and
spike-buck deer by harvesters named on the permit. No changes
were made as a result of the comments.

One commenter opposed adoption of the proposed rule on the
basis of being against any lengthening of deer season. The de-
partment disagrees with the comment and responds, that the
activities governed by the proposed rule are not connected with
recreational hunting. The proposed regulation does not affect
open seasons. No changes were made as a result of the com-
ment.

Two commenters opposed adoption of the proposed rule be-
cause it would create a season extension. The department dis-
agrees with the comments and responds that the activities gov-
erned by the proposed rule are not connected with recreational
hunting. The proposed regulation does not affect open seasons.
No changes were made as a result of the comments.

One commenter opposed adoption of the proposed rule, stat-
ing that it decreases opportunity for people who cannot afford

trophy hunts. The department disagrees with the comment and
responds that the decision to offer hunting opportunity or not is
strictly up to the landowner. No changes were made as a result
of the comment.

One commenter opposed adoption of the proposed rule, stat-
ing that it does not offer more opportunity to hunters using muz-
zleloaders. The department disagrees with the comment and
responds that the activities governed by the proposed rule are
not connected with recreational hunting. The proposed regula-
tion does not affect open seasons. No changes were made as a
result of the comment.

The department received seven comments supporting adoption
of the proposed rule.

The Texas Wildlife Association commented in favor of adoption
of the proposed rule.

The amendment is adopted under Parks and Wildlife Code,
§61.052, which requires the commission to regulate the means,
methods, and places in which it is lawful to hunt, take, or
possess game animals, game birds, or aquatic animal life in or
from the places covered by the chapter.

§65.27. Antlerless and Spike-buck Deer Control Permits (control
permits).

Control permits shall be issued only to control overpopulation of white-
tailed deer and may be issued only to a landowner who has a cur-
rent WMP issued in accordance with §65.25 of this title (relating to
Wildlife Management Plan) that specifies a harvest quota of more than
20 antlerless deer. The WMP for permits issued under this section must
be signed by a Wildlife Division employee assigned to write wildlife
management plans.

(1) Control permits shall be issued only after the landowner
has provided the names, addresses and hunting license numbers of
all designated harvesters who will be performing activities under the
authority of the permits. The maximum number of designated har-
vesters allowed on one application for control permits shall not exceed
one-tenth the number of deer recommended for harvest by the WMP.
Additional designated harvesters may not be added after permits have
been issued.

(2) Control permits shall not be issued solely as a means to
manipulate the sex ratio of a deer herd.

(3) No WMP shall authorize the take of more than 300 deer
per designated harvester.

(4) Control permits shall be valid from September 1
through the last day of February.

(5) Deer harvested under the authority of control permits
shall not be part of a harvester’s annual bag limit.

(6) Applications must be received prior to December 10 in
order to result in permit issuance for the current year.

(7) A report form provided by the department shall be sub-
mitted to the department by the landowner not later than March 14 fol-
lowing the use of the permits. The report must specify the sex and date
of kill for each deer harvested under a control permit.

(8) The period of validity for control permits does not apply
to any other permit.

(9) Deer may be harvested under the authority of control
permits only by designated harvesters or persons 16 years of age and
younger licensed to hunt in this state.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 16,

2003.

TRD-200306030
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Effective date: October 6, 2003
Proposal publication date: July 25, 2003
For further information, please call: (512) 389-4775

♦ ♦ ♦
SUBCHAPTER N. MIGRATORY GAME BIRD
PROCLAMATION
31 TAC §§65.318, 65.320, 65.321

The Texas Parks and Wildlife Department adopts amendments
to §§65.318, 65.320, and 65.321, concerning the Migratory
Game Bird Proclamation. The amendments to §65.318, con-
cerning Open Seasons and Bag and Possession Limits--Late
Season Species, and §65.320, concerning Extended Falconry
Season-Late Season Species, and §65.321, concerning Spe-
cial Management Provisions, are adopted with changes to the
proposed text as published in the May 23, 2003, issue of the
Texas Register (28 TexReg 4071).

The change to §65.318:

(1) replaces the closed season for canvasbacks with a restricted
open season in each zone and during the youth-only season,
and establishes a daily bag limit of one canvasback (including
the youth-only season);

(2) alters the season for ducks, mergansers and coots in the
High Plains Mallard Management Unit from September 29, 2003-
October 5, 2003 and October 25-January 21, 2004, to Octo-
ber 25-27, 2003 and November 1, 2003-January 25, 2004, and
opens a season for canvasbacks to run concurrently with the
season for pintails, which changes from December 11, 2003-
January 18, 2004 to December 18, 2003-January 25, 2004;

(3) alters the season for ducks, mergansers and coots in
the South Zone from November 1-November 30, 2003 and
December 6, 2003-January 18, 2004 to October 25-26, 2003
and November 8, 2003-January 18, 2004;

(4) alters the Special Youth-Only Season in the South Zone from
October 25-26, 2003 to October 18-19, 2003;

(5) alters the season for light geese in the Western Zone from
October 25, 2003-February 8, 2004 to October 25, 2003-Febru-
ary 3, 2004;

(6) alters the season for dark geese in the Western Zone from
October 25, 2003-February 8, 2004 to November 1, 2003-Feb-
ruary 3, 2004;

(7) alters the season for dark geese in that portion of the East
Zone that is north of Interstate Highway 10 from October 25,
2003-January 18, 2004 to November 1, 2003-January 25, 2004,
which also causes rule subdivisions to be redesignated to main-
tain parallel construction;

(8) alters the bag limit and bag composition for dark geese in the
Western Zone from five to four;

(9) alters the bag composition for dark geese in the Eastern
Zone; and

(10) alters the sandhill crane season in Zone A from November
8, 2003 - February 8, 2004 to November 1, 2003 - February 1,
2004, and in Zone B from November 29, 2003 - February 8, 2004
to November 22, 2003 - February 1, 2004.

The change to §65.320 changes the dates of the extended fal-
conry season in both the north and south duck zones.

The change to §65.321 changes the dates of the Special Light
Goose Conservation Order in the Western Zone from February
9-March 28, 2004 to February 4-March 28, 2004.

The amendment to §65.118 is necessary to establish the sea-
son dates for the lawful take of late-season species of migratory
game birds in the state. The amendment to §65.320 is neces-
sary to establish the season dates for the lawful take of late-sea-
son species of migratory game birds in the state when take is re-
stricted to falconry. The amendment to §65.321 is necessary to
establish dates for the take of light geese during the special con-
servation season in order to participate in the multinational effort
to reduce habitat degradation by snow geese on their breeding
grounds in Canada. The amendments are also necessary, gen-
erally, to implement commission policy to provide the greatest
hunter opportunity possible under frameworks issued by the U.S.
Fish and Wildlife Service.

The rules will function, individually and collectively, to establish
the times when it is lawful to take late-season species of migra-
tory birds in the state, and the bag and possession limits for those
species.

The department received 104 comments opposing the proposed
opening and closing of the duck season in the North Zone, mostly
on the basis of preference for hunting in cooler weather later in
the year and because of conflicts with the opening day of deer
season. The department agrees with the commenters and has
made changes to the rules accordingly.

The department received 20 comments opposing the proposed
opening day of the duck season in the South Zone, mostly on
the basis of hunter preference for cooler weather later in the year.
The department disagrees with the comments and responds that
delaying the duck season closure would delay the opening of
management action under the Light Goose Conservation Order
and thereby reduce the harvest of light geese, which is not in the
best interest of light goose management. Additionally, harvest
data indicates a significant decline in harvest of ducks later in
the season, which means that a later season would impact the
harvest opportunity for Texas duck hunters in the South Zone.
No changes were made as a result of the comments. The de-
partment received 14 comments in favor of adoption of the South
Zone duck season as proposed.

Ten commenters requested that additional days be added to the
split between duck season dates in the South Zone. The depart-
ment disagrees with the comments and responds that surveys
indicate that December is the preferred month for duck hunting
in Texas. Although there has been a five-day split in the past, this
season structure does not provide the true benefit of a split (i.e.,
another ‘opening day’). For a split to meet its intended purpose
it should be expanded to include at least one weekend. Survey
data does not indicate support for a longer split. No changes
were made as a result of the comment.
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The department received four requests to set the duck season in
the High Plains Mallard Management Unit to run until the latest
date allowed by federal law. The department agrees with the
comments and the change has been made accordingly.

The department received seven comments requesting that the
restricted season for canvasbacks and pintails be placed as early
as possible within the duck season. The department disagrees
with the comments and responds that the restricted seasons
have been placed at the end of the season to allow hunters to
harvest birds in prime plumage condition. An earlier opening
does not provide this opportunity. No changes were made as a
result of the comment.

One commenter requested a reduction in duck season length
and a later season. The department disagrees with the com-
ment and responds that the department follows long-established
commission policy in selecting the greatest hunter opportunity
possible under federal law, and further, that federal law prevents
the season from running later than what is adopted. No changes
were made as a result of the comment.

One commenter stated that the opener for sandhill cranes in
Zone A should be earlier. The department disagrees with the
comment and responds that by agreement with the U.S. Fish and
Wildlife Service, the opener is set to minimize the potential for ac-
cidental take of migrating whooping cranes, especially juveniles,
which resemble sandhill cranes. No changes were made as a
result of the comment.

One commenter preferred a three-bird bag limit for sandhill
cranes and an earlier season in Zone C. The department
disagrees with the comment and responds that by agreement
with the U.S. Fish and Wildlife Service, the opener is set to
minimize the potential for accidental take of migrating whooping
cranes, especially juveniles, which resemble sandhill cranes.
No changes were made as a result of the comment. Also, in
exchange for enlarging the area available for crane hunting in
Zone C, the department accepted a bag limit reduction by the
U.S. Fish and Wildlife Service from three birds to two in 1999.
No changes were made as a result of the comment.

One commenter stated that crane hunting should be allowed
east of Fort Worth. The department disagrees with the comment
and responds that federal regulations stipulate a closed season
in the portion of the state in question. No changes were made
as a result of the comment.

Thirty-two commenters stated opposition to crane hunting on
Galveston Island. The department disagrees with the com-
ments and responds that the department, under frameworks
established by the U.S. Fish and Wildlife Service, determines
those areas of the state where the population of sandhill cranes
can withstand controlled hunting pressure. The decision to
allow or prohibit hunting is left to individual landowners. No
changes were made as a result of the comments.

The amendments are adopted under Parks and Wildlife Code,
Chapter 64, which authorizes the Commission and the Executive
Director to provide the open season and means, methods, and
devices for the hunting and possessing of migratory game birds.

§65.318. Open Seasons and Bag and Possession Limits--Late Sea-
son.
Except as specifically provided in this section, the possession limit for
all species listed in this section shall be twice the daily bag limit.

(1) Ducks, mergansers, and coots. The daily bag limit for
ducks is six, which may include no more than five mallards or Mexican

mallards (Mexican duck), only two of which may be hens, three scaup,
one mottled duck, one canvasback, one pintail, two redheads, and two
wood ducks. The daily bag limit for coots is 15. The daily bag limit for
mergansers is five, which may include no more than one hooded mer-
ganser. Canvasback and pintail may be taken only during the restricted
seasons provided for those species.

(A) High Plains Mallard Management Unit: October
25-27, 2003, and November 1, 2003--January 25, 2004. The open
season for pintail and canvasback begins December 18, 2003 and runs
through January 25, 2004.

(B) North Zone: November 8-9, 2003 and November
15, 2003 - January 25, 2004. The open season for pintail and canvas-
back begins December 18, 2003 and runs through January 25, 2004.

(C) South Zone: October 25-26, 2003, and November 8
- January 18, 2004. The open season for pintail and canvasback begins
December 11, 2003 and runs through January 18, 2004.

(2) Geese.

(A) Western Zone.

(i) Light geese: October 25, 2003 - February 3,
2004. The daily bag limit for light geese is 20, and there is no
possession limit.

(ii) Dark geese: November 1, 2003 - February 3,
2004. The daily bag limit for dark geese is four, which may not in-
clude more than three Canada geese or more than one white-fronted
goose.

(B) Eastern Zone.

(i) Light geese. The daily bag limit for light geese is
20, and there is no possession limit.

(I) In that portion of the Eastern Zone lying north
of IH 10: October 25, 2003 - January 25, 2004.

(II) In that portion of the Eastern Zone that is
both south of IH 10 and east of IH 35: October 25, 2003 - January
18, 2004.

(ii) Dark geese. The daily bag limit for dark geese
is five, no more than three of which may be Canada geese and no more
than two of which may be two white-fronted geese.

(I) In that portion of the Eastern Zone lying north
of IH 10: November 1, 2003--January 25, 2004; and

(II) In that portion of the Eastern Zone that is
both south of IH 10 and east of IH 35: October 25, 2003 - January
18, 2004.

(3) Sandhill cranes. A free permit is required of any person
to hunt sandhill cranes in areas where an open season is provided under
this proclamation. Permits will be issued on an impartial basis with no
limitation on the number of permits that may be issued.

(A) Zone A: November 1, 2003 - February 1, 2004. The
daily bag limit is three. The possession limit is six.

(B) Zone B: November 22, 2003 - February 1, 2004.
The daily bag limit is three. The possession limit is six.

(C) Zone C: December 20, 2003 - January 18, 2004.
The daily bag limit is two. The possession limit is four.

(4) Special Youth-Only Season. There shall be a special
youth-only duck season during which the hunting, taking, and posses-
sion of ducks, mergansers, and coots is restricted to licensed hunters
15 years of age and younger accompanied by a person 18 years of age
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or older, except for persons hunting by means of falconry under the
provisions of §65.320 of this chapter (relating to Extended Falconry
Season--Late Season Species). Bag and possession limits in any given
zone during the season established by this paragraph shall be as pro-
vided for that zone by paragraph (1) of this section, except that pintail
ducks and canvasback ducks may be taken. The bag limit for pintail
ducks is one per day and the bag limit for canvasback ducks is one per
day. The possession limit is two. Season dates are as follows:

(A) High Plains Mallard Management Unit: October
18-19, 2003;

(B) North Zone: October 25-26, 2003; and

(C) South Zone: October 18-19, 2003.

§65.320. Extended Falconry Season--Late Season Species.
It is lawful to take the species of migratory birds listed in this section
by means of falconry during the following Extended Falconry Seasons.

(1) Ducks, coots, and mergansers:

(A) High Plains Mallard Management Unit: no
extended season;

(B) North Duck Zone: January 26 - February 9, 2004;

(B) South Duck Zone: January 19 - February 2, 2004.

(2) The daily bag and possession limits for migratory game
birds under this section shall not exceed three and six birds, respec-
tively, singly or in the aggregate.

§65.321. Special Management Provisions.
The provisions of paragraphs (1)-(3) of this section apply only to the
hunting of light geese. All provisions of this subchapter continue in
effect unless specifically provided otherwise in this section; however,
where this section conflicts with the provisions of this subchapter, this
section prevails.

(1) Means and methods. In addition to the means and meth-
ods authorized in §65.310(a) of this title (relating to Means , Methods,
and Special Requirements), the following means and methods are law-
ful during the time periods set forth in paragraph (4) of this section:

(A) shotguns capable of holding more than three shells;
and

(B) electronic calling devices.

(2) Possession. During the time periods set forth in para-
graph (4) of this section:

(A) there shall be no bag or possession limits; and

(B) the provisions of §65.312 of this title (relating to
Possession of Migratory Game Birds) do not apply; and

(C) a person may give, leave, receive, or possess legally
taken light geese or their parts, provided the birds are accompanied by a
wildlife resource document from the person who killed the birds. The
wildlife resource document is not required if the possessor lawfully
killed the birds; the birds are transferred at the personal residence of the
donor or donee; or the possessor also possesses a valid hunting license,
a valid waterfowl stamp, and is HIP certified. The wildlife resource
document shall accompany the birds until the birds reach their final
destination, and must contain the following information:

(i) the name, signature, address, and hunting license
number of the person who killed the birds;

(ii) the name of the person receiving the birds;

(iii) the number and species of birds or parts;

(iv) the date the birds were killed; and

(v) the location where the birds were killed (e.g.,
name of ranch; area; lake, bay, or stream; county).

(3) Shooting hours. During the time periods set forth in
paragraph (4) of this section, shooting hours are from one half-hour
before sunrise until one half-hour after sunset.

(4) Special Light Goose Conservation Period.

(A) From January 26, 2004 through March 28, 2004,
the take of light geese is lawful in that portion of the Eastern Zone
lying north of IH 10.

(B) From January 19, 2004 through March 28, 2004,
the take of light geese is lawful in that portion of the Eastern Zone that
is both south of IH 10 and east of IH 35.

(C) From February 4, 2004 through March 28, 2004, the
take of light geese is lawful in the Western Zone as defined in §65.317
of this title (relating to Zones and Boundaries for Late Season Species).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 16,

2003.

TRD-200306029
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Effective date: October 6, 2003
Proposal publication date: May 23, 2003
For further information, please call: (512) 389-4775

♦ ♦ ♦
PART 10. TEXAS WATER
DEVELOPMENT BOARD

CHAPTER 371. DRINKING WATER STATE
REVOLVING FUND
SUBCHAPTER D. BOARD ACTION ON
APPLICATION
31 TAC §371.52

The Texas Water Development Board (board) adopts amend-
ments to §371.52 concerning the Drinking Water State
Revolving Fund program with change to the proposed text as
published in the August 1, 2003 issue of the Texas Register
(28 TexReg 5977). Amendments to §371.52 are adopted with
change to correct a typographical error in §371.52(c)(2). The
last line should read "Notwithstanding the foregoing, in no event
shall the loan interest rate as determined under this section be
less than zero." The amendments to §371.52 will revise the rule
to provide the methodology for setting interest rates for all loans
under the chapter and include the method for determining the
interest rates charged for loans with a debt service schedule
in excess of twenty years and when the annual debt service
payments are not level through the term of the bonds.

The amendments to §371.52 will include new subsection (a) to
insert definitions for terms commonly used in the section. The
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term "average life" is included as a necessary component of the
methodology used to calculate the loan interest rate to be set by
the executive administrator in this section. The average life is de-
fined as the number that results from dividing the sum of the pay-
ment periods of all maturities of a loan by the principal amount
of the loan. The term "borrower" is used to refer to eligible appli-
cants that have received a commitment for financial assistance
from the Drinking Water State Revolving Fund (DWSRF). The
term "Delphis" is defined as the Delphis Hanover Corporation
Range of Yield Curve Scales in order to identify the source of
information that the board will use to identify the market cost of
funds to a borrower. The board will use the Delphis because it is
a standard recognized in the financial services industry for de-
termining the market cost of funds. The term "loan interest rate"
is used to identify the rate of interest that the board will charge
a borrower for a loan from the DWSRF. Since financial assis-
tance is provided by the purchase of a series of bonds or a loan
agreement that identifies specific amounts to be repaid on spe-
cific dates, loan interest rate is defined as the series of interest
rates that the board will charge for each bond in the borrower’s
bond series or for each principal payment in the loan agreement.
The term "market rate" is defined since the loan interest rate
will be determined in relation to the borrower’s cost to acquire
funds on the open market, which is determined by reference to
the Delphis. The term "payment period" is included as a neces-
sary component in determining the average life. It is the number
that is determined by multiplying the maturity principal amount of
each bond in the series or each maturity in the loan agreement
by the standard period for such loan. The term "standard period"
is defined because it is a necessary component in the calcula-
tion of average life. It is the number of days between the delivery
of funds from the board to the borrower and the maturity date of
a principal payment, calculated on the basis of a 360-day year
composed of twelve 30-day periods, divided by 360.

Current subsection (a) is adopted to be subsection (b). Sub-
section (b)(1)(A) is adopted to include loan agreements because
loan agreements are an available option to which this subsection
should apply. Otherwise no other amendments are proposed to
this subsection. Current subsection (b) is restructured as sub-
section (c) and completely replaced with new language to clarify
the current procedure implemented by the board as well as to in-
clude additional methodologies to be used by the executive ad-
ministrator for a loan for which the annual debt service schedule
is not level. The first sentence currently provides that the loan
interest rate is set at exactly 120 basis points below the fixed rate
index rates. As a practical matter, a uniform rate exactly 120 ba-
sis points below the fixed rate index rates may result in annual
debt service payments from the borrower becoming not substan-
tially level, which could impair the ability of the board to meet
its debt service obligations. Therefore it is necessary to recog-
nize that the executive administrator is authorized to make ad-
justments to the loan interest rate to insure a level debt service.
To aid in the organization of this section, the statement about
the reduction in interest rates is moved to new subsection (c)(2).
Also, the rule is amended to refer to market rate rather than fixed
rate index scale, as is currently used, because it is believed that
market rate improves the clarity of the rule. A sentence is added
to subsection (c) to summarize the process pursuant to which
loan interest rates will be determined in the succeeding subsec-
tions.

New subsection (c)(1) is included to clearly delineate the existing
method of identifying the market rate for the various categories of
borrowers but otherwise is not intended as a substantive change.

Subsection (c)(2) is intended to delineate, without substantive
change, that the purpose of the program is to provide interest
rate reductions for each of two classes of borrowers and the cir-
cumstances that create each class. A provision is added in this
subsection to make explicit the current practice of the board that
regardless of the amount of the reduction from the market rate,
the loan interest rate cannot be less than zero. This restriction is
necessary in order to minimize the board’s program costs.

New subsection (c)(3) identifies two methodologies for setting
the loan interest rate. New subsection (c)(3)(A) assumes that
this method will be applied unless the borrower requests other-
wise. Under this subparagraph, the method for determining the
interest rate as currently applied by the board is identified. This
new subparagraph now accommodates the need of the board
to insure level annual debt service payments even if doing so re-
quires that the interest rate subsidy to be modestly adjusted from
the full subsidy anticipated for the borrower. Under this process,
the executive administrator determines the average life, as de-
fined, and applies the subsidy to the market rate for the matu-
rity for the year before the year in which the average bond life
is reached. If the resulting debt service schedule is level to the
satisfaction of the executive administrator, the loan interest rate
will have been determined. However, if the resulting debt service
schedule is not level to the satisfaction of the executive admin-
istrator, this subparagraph then specifically authorizes the exec-
utive administrator to adjust the interest rate in any of the ma-
turities in order to insure that the bond repayment schedule is
level. This amendment, as well as the amendments in (c)(3)(B)
acknowledges the authority of the executive administrator to de-
termine whether the borrower’s proposed debt service schedule
is level. The financial services industry recognizes that annual
debt service payments need not be exactly equal in order to be
considered level. If the annual debt service schedule is not level,
the cash flow necessary for the board to repay its obligations
under the program may be impaired. Additionally, an un-level
debt service structure may cause the amount of the subsidy that
would be provided from the DWSRF to increase and potentially
compromise the integrity of the fund. However, the degree to
which the debt service payments may not be equal yet still re-
main sufficiently level for the purposes of funds management is
a matter of judgement that should reside in the executive admin-
istrator. Therefore, in these amendments the determination of
whether the debt service payment schedule is level is explicitly
assigned to the executive administrator.

New subsection (c)(3)(B) identifies the method for determining
an interest rate for a borrower that requests principal maturity
schedule that does not have level annual debt service payments.
This subparagraph provides that the executive administrator de-
termines the amount of the subsidy that the borrower would have
had from a level debt service structure following the procedure
identified in subsection (c)(3)(A) and using the interest rate re-
duction identified in subsection (c)(2). The executive adminis-
trator then determines the loan interest rate for the debt ser-
vice schedule requested by the borrower in the manner that as
closely as possible provides the same amount of subsidy that
would have been provided had the debt service payments been
level.

Amendments are adopted to re-letter current subsections (c),
(d), (e), and (f) accordingly and to change subsection references
contained therein.

There were no comments received on the proposed amend-
ments.
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Statutory authority: Water Code, §6.101 and §15.605.

Cross-reference to statute: Water Code, Chapter 15, Subchap-
ter J; and Chapter 17, Subchapter L.

§371.52. Lending Rates.

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Average life--the number determined by dividing the
sum of the payment periods of all maturities of a loan by the total prin-
cipal amount delivered to the borrower;

(2) Borrower--each eligible applicant receiving a loan from
the board;

(3) Delphis--Delphis Hanover Corporation Range of Yield
Curve Scales;

(4) Loan interest rate--the individual interest rate for each
maturity of a loan as identified by the executive administrator under
this chapter;

(5) Market rate--the individual interest rate for each matu-
rity of a loan payment that is the borrower’s market cost of funds based
on the Delphis index’s scale for the borrower as identified under sub-
section (c)(1) of this section;

(6) Payment period--the number determined by multiply-
ing the total principal amount due for an individual maturity as set forth
in the loan by the standard period for the loan;

(7) Standard period--the number identified by determining
the number of days between the date of delivery of the funds to a bor-
rower and the date of the maturity of a bond or loan payment pursuant
to which the funds were provided calculated on the basis of a 360-day
year composed of twelve 30-day periods and dividing that number by
360.

(b) Procedure for setting fixed interest rates.

(1) The executive administrator will set fixed rates for loans
on a date that is:

(A) five business days prior to the adoption of the po-
litical subdivision’s bond ordinance or resolution or the execution of a
loan agreement; and

(B) not more than 45 days before the anticipated closing
of the loan from the board.

(2) After 45 days from the assignment of the interest rate on
the loan, rates may be extended only with the executive administrator’s
approval.

(c) Fixed Rates. The fixed interest rates for DWSRF loans un-
der this chapter will be determined as provided in this subsection. The
executive administrator will identify the market rate for the borrower,
determine the amount of adjustment from the market interest rate ap-
propriate for the borrower, apply the identified interest rate adjustment
to the market rate for the borrower to determine the loan interest rate,
and apply the loan interest rate to the proposed principal schedule, as
more fully set forth in this subsection.

(1) To identify the market rate:

(A) for borrowers that will not have bond insurance and
with a rating by a recognized bond rating entity, the executive admin-
istrator will rely on the higher of the Delphis scale for the current bond
rating of the borrower or the Delphis 90 index;

(B) for borrowers with no rating by a recognized bond
rating entity or for borrowers with a rating that is less than investment
grade as determined by the executive administrator, the executive ad-
ministrator will rely on the borrower’s market cost of funds as related
to the Delphis 90 index; or

(C) for borrowers with bond insurance and that are rated
by a recognized rating entity or for borrowers with bond insurance and
no rating by a recognized bond rating entity, the executive administrator
will rely on the higher of the borrower’s uninsured fixed rate index scale
or the Delphis 96 index scale.

(2) The program is designed to provide borrowers with a
120 basis point reduction from the market rate based on a level debt
service schedule. For borrowers to which §371.22(c) of this title (relat-
ing to Administrative Cost Recovery) must be applied or for borrowers
which choose to have §371.22(c) of this title applied, the program is
designed to provide borrowers with a 150 basis point reduction from
the market rate based on a level debt service schedule. Notwithstand-
ing the foregoing, in no event shall the loan interest rate as determined
under this section be less than zero.

(3) To determine the loan interest rate, the following pro-
cedures will apply:

(A) Unless otherwise requested by the borrower under
subparagraph (B) of this paragraph, the loan interest rate will be deter-
mined based on a debt service schedule that provides interest only will
be paid in the first year of the debt service schedule and in which the
annual debt service payments are level, as determined by the executive
administrator. The executive administrator will identify the appropri-
ate Delphis scale for the borrower and identify the market rate for the
maturity due in the year preceding the year in which the average life
is reached. The executive administrator will reduce that market rate
by the number of basis points applicable according to paragraph (2) of
this subsection and thereby identify a proposed loan interest rate. The
proposed loan interest rate will be applied to the proposed principal
repayment schedule. If the resulting debt service schedule is level to
the satisfaction of the executive administrator, then the proposed loan
interest rate will be the loan interest rate for the loan. If the resulting
debt service schedule is not level to the satisfaction of the executive
administrator, then the executive administrator may adjust the interest
rate for any or all of the maturities to identify the loan interest rate that
as closely as possible achieves the interest savings applicable accord-
ing to paragraph (2) of this subsection while maintaining the principal
schedule proposed by the borrower.

(B) A borrower may request a debt service schedule in
which the annual debt service payments are not level through the term
of the loan, as determined by the executive administrator. In this event,
the executive administrator will approximate a level debt service sched-
ule for the loan amount and identify a proposed loan interest rate that
provides for annual debt service payments that are level for the term
of the loan following the procedures set forth in paragraph (1)(A) of
this subsection. From the level debt service schedule, the executive ad-
ministrator will determine the amount of the subsidy that would have
been provided if the annual debt service payments had been level. The
executive administrator will then identify the loan interest rate that as
closely as possible provides the borrower the identified subsidy amount
for the principal schedule requested by the borrower.

(d) Variable Rates. The interest rate for DWSRF variable rate
loans under this chapter will be set at a rate equal to the actual inter-
est cost paid by the board on its outstanding variable rate debt plus the
cost of maintaining the variable rate debt in the DWSRF. Variable rate
loans are required to be converted to long-term fixed rate loans within
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90 days of project completion unless an extension is approved in writ-
ing by the executive administrator. Within the time limits set forward
in this subdivision, borrowers may request to convert to a long-term
fixed rate at any time, upon notification to the executive administrator
and submittal of a resolution requesting such conversion. The fixed
lending rate will be calculated under the procedures and requirements
of subsections (b) and (c) of this section.

(e) Private and taxable borrowers. The interest rate for loan
agreements for those borrowers receiving financial assistance who are
determined to be private or taxable issuers will be 140% of the rate
pursuant to subsections (b), (c), and (d) of this section.

(f) NPNC borrowers. NPNC borrowers that issue tax-exempt
obligations and that operate community/non-community water systems
will receive interest rates pursuant to subsections (b), (c), and (d) of this
section.

(g) Adjustments. The executive administrator may adjust a
borrower’s interest rate at any time prior to closing as a result of a
change in the borrower’s credit rating.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 17,

2003.

TRD-200306060
Suzanne Schwartz
General Counsel
Texas Water Development Board
Effective date: October 7, 2003
Proposal publication date: August 1, 2003
For further information, please call: (512) 936-2246

♦ ♦ ♦
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Agency Rule Review Plan
Board of Nurse Examiners

Title 22, Part 11

TRD-200306130
Filed: September 19, 2003

♦ ♦ ♦
Agency Rule Review Plan--Revised
Texas Education Agency

Title 19, Part 2

TRD-200306156
Filed: September 22, 2003

♦ ♦ ♦
Proposed Rule Reviews
Texas Education Agency

Title 19, Part 2

The Texas Education Agency (TEA) proposes the review of 19 TAC
Chapter 33, Statement of Investment Objectives, Policies, and Guide-
lines of the Texas Permanent School Fund, pursuant to the Texas Gov-
ernment Code, §2001.039.

As required by the Texas Government Code, §2001.039, the TEA will
accept comments as to whether the reasons for adopting 19 TAC Chap-
ter 33 continue to exist. The comment period begins with the publica-
tion of this notice and must last a minimum of 30 days.

Comments or questions regarding this rule review may be submitted
to Cristina De La Fuente-Valadez, Rules Division, Texas Education
Agency, 1701 North Congress Avenue, Austin, Texas 78701-1494,
(512) 463-9701. Comments may also be submitted electronically to
rules@tea.state.tx.us or faxed to (512) 475-3499.

TRD-200306153
Cristina De La Fuente-Valadez
Manager, Rules Division
Texas Education Agency
Filed: September 22, 2003

♦ ♦ ♦
The Texas Education Agency (TEA) proposes the review of 19 TAC
Chapter 157, Hearings and Appeals, pursuant to the Texas Government
Code, §2001.039.

As required by the Texas Government Code, §2001.039, the TEA will
accept comments as to whether the reasons for adopting 19 TAC Chap-
ter 157 continue to exist. The comment period begins with the publi-
cation of this notice and must last a minimum of 30 days.

Comments or questions regarding this rule review may be submitted
to Cristina De La Fuente-Valadez, Rules Division, Texas Education
Agency, 1701 North Congress Avenue, Austin, Texas 78701-1494,
(512) 463-9701. Comments may also be submitted electronically to
rules@tea.state.tx.us or faxed to (512) 475-3499.

TRD-200306154
Cristina De La Fuente-Valadez
Manager, Policy Planning
Texas Education Agency
Filed: September 22, 2003

♦ ♦ ♦
The Texas Education Agency (TEA) proposes the review of 19 TAC
Chapter 176, Driver Training Schools, pursuant to the Texas Govern-
ment Code, §2001.039.

As required by the Texas Government Code, §2001.039, the TEA will
accept comments as to whether the reasons for adopting 19 TAC Chap-
ter 176 continue to exist. The comment period begins with the publi-
cation of this notice and must last a minimum of 30 days.

Comments or questions regarding this rule review may be submitted
to Cristina De La Fuente-Valadez, Rules Division, Texas Education
Agency, 1701 North Congress Avenue, Austin, Texas 78701-1494,
(512) 463-9701. Comments may also be submitted electronically to
rules@tea.state.tx.us or faxed to (512) 475-3499.

TRD-200306155
Cristina De La Fuente-Valadez
Manager, Policy Planning
Texas Education Agency
Filed: September 22, 2003

♦ ♦ ♦
Board of Nurse Examiners

Title 22, Part 11

The Board of Nurse Examiners will review and consider whether to
re-adopt, re-adopt with amendments, or repeal Title 22 of the Texas
Administrative Code, Part 11, Chapter 220, relating to Nurse Licensure
Compact. This review is done pursuant to Texas Government Code
§2001.039.
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The Board will assess whether the reason(s) for adopting or re-adopt-
ing this chapter continues to exist. Each section of the chapter will be
reviewed to determine whether it is obsolete, reflects current legal and
policy considerations, reflects current procedures and practices of the
Board, and/or whether it is in compliance with Chapter 2001 of the
Texas Government Code (Administrative Practice Act).

Comments on the review may be submitted in writing within 30 days
following the publication of this rule review in the Texas Register to
Katherine Thomas, Executive Director, 333 Guadalupe, Ste. 3-460,
Austin, Texas 78701. Any proposed changes to the sections of this
chapter as a result of the review will be published in the Proposed Rules
section of the Texas Register and will be open for an additional 30 day
public comment period prior to final adoption of any repeal, amend-
ment, or re-adoption.

TRD-200306133
Katherine Thomas
Executive Director
Board of Nurse Examiners
Filed: September 19, 2003

♦ ♦ ♦
The Board of Nurse Examiners will review and consider whether to
re-adopt, re-adopt with amendments, or repeal Title 22 of the Texas
Administrative Code, Part 11, Chapter 223, relating to Fees. This re-
view is done pursuant to Texas Government Code §2001.039.

The Board will assess whether the reason(s) for adopting or re-adopt-
ing this chapter continues to exist. Each section of the chapter will be
reviewed to determine whether it is obsolete, reflects current legal and
policy considerations, reflects current procedures and practices of the
Board, and/or whether it is in compliance with Chapter 2001 of the
Texas Government Code (Administrative Practice Act).

Comments on the review may be submitted in writing within 30 days
following the publication of this rule review in the Texas Register to
Katherine Thomas, Executive Director, 333 Guadalupe, Ste. 3-460,
Austin, Texas 78701. Any proposed changes to the sections of this
chapter as a result of the review will be published in the Proposed Rules
section of the Texas Register and will be open for an additional 30 day
public comment period prior to final adoption of any repeal, amend-
ment, or re-adoption.

TRD-200306132
Katherine Thomas
Executive Director
Board of Nurse Examiners
Filed: September 19, 2003

♦ ♦ ♦
Adopted Rule Reviews
Texas Education Agency

Title 19, Part 2

The Texas Education Agency (TEA) adopts the review of 19 TAC
Chapter 97, Planning and Accreditation, Subchapter A, Accreditation,
pursuant to the Texas Government Code, §2001.039. The TEA
proposed the review of 19 TAC Chapter 97, Subchapters A and BB,
in the July 25, 2003, issue of the Texas Register (28 TexReg 5895).
The TEA filed the adoption of the review of 19 TAC Chapter 97,
Subchapter BB, Memoranda of Understanding, in the September 12,
2003, issue of the Texas Register (28 TexReg 8014).

The TEA finds that the reason for adopting 19 TAC Chapter 97, Sub-
chapter A, continues to exist. The TEA received no comments related

to the rule review requirement. Changes are necessary to reflect mod-
ifications made to statute by the 78th Texas Legislature, 2003, and to
bring the rules into alignment with current state and federal statute.
The TEA is proposing revisions to 19 TAC Chapter 97, Subchapter A,
which may be found in the Proposed Rules section of this issue. This
concludes the review of 19 TAC Chapter 97.

TRD-200306152
Cristina De La Fuente-Valadez
Manager, Rules Division
Texas Education Agency
Filed: September 22, 2003

♦ ♦ ♦
Commission on State Emergency Communications

Title 1, Part 12

Pursuant to the Administrative Procedures Act, Texas Government
Code, §2001.039, which requires state agencies to review and con-
sider to re-adopt or repeal each of their rules every four years, the
Commission on State Emergency Communications adopts the review
of Chapter 252, §§252.1-252.6. The proposed review was published
in the July 4, 2003, issue of the Texas Register (28 TexReg 5219).

Section 252.1, Definition of "State Agency." CSEC staff recommends
the re-adoption of this rule as it is still applicable per fee exemption
§771.074 of Chapter 771, Health and Safety Code.

Section 252.2, Purchase of Goods and Services. CSEC staff recom-
mends the re-adoption of this rule as it is still applicable. This is a new
rule that was adopted in February of this year to comply with contract
and purchase orders requirements.

Section 252.3, 9-1-1 Administrative Budget Document for Regional
Planning Councils. CSEC staff recommends the repeal of this rule.
This rule, on its own, is no longer necessary since the 9-1-1 Strate-
gic Plan Guidelines for the Regional Planning Commissions requires
the submission of more detailed financial and planning information in
Stage Two of the process. The RPC’s administrative budget is one of
the items required in that submission, which satisfies the requirement
under §771.055 of Chapter 771, Health and Safety Code.

Section 252.4, Charges for Open Records Requests. CSEC staff rec-
ommends the re-adoption of this rule, with proposed minor changes.
These revisions are made to remove obsolete language, be consistent
with commission policies, and comply with other applicable state
agency requirements.

Section 252.5, Local Adoption of State Provision or Rule. CSEC staff
recommends the re-adoption of this rule as it is still applicable per
§771.062 of Chapter 771, Health and Safety Code.

Section 252.6, Wireless Service Fee Proportional Distribution. CSEC
staff recommends the re-adoption of this rule, with changes, as it is still
applicable per §771.0711 of Chapter 771, Health and Safety Code. The
adopted revisions are recommended by CSEC’s Chief Financial Offi-
cer who oversees the review process and the distribution of the wire-
less funds. Staff recommendations provide consistency with statutory
authority and flexibility in the timeframe for the review of data and dis-
tribution of the fees.

In accordance with the review, §252.3 is being repealed and §252.4
and §252.6 are being amended and the adopted action to the sections is
being published elsewhere in this issue of the Texas Register.

No comments were received regarding adoption of this rule review.

1 TAC §252.1. Definition of State Agency for Billing Purpose of the
9-1-1 Service Fees and Surcharges.
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1 TAC §252.2. Purchase of Goods and Services.

1 TAC §252.4. Charges for Open Records Requests.

1 TAC §252.5. Local Adoption of State Provision or Rule.

1 TAC §252.6. Wireless Service Fee Proportional Distribution.

This concludes the review of Chapter 252.

TRD-200306136
Paul Mallett
Executive Director
Commission on State Emergency Communications
Filed: September 22, 2003

♦ ♦ ♦
Texas Food and Fibers Commission

Title 4, Part 11

The Texas Food and Fibers Commission (Commission) has completed
its review of Chapter 201 (Commission Administration), Chapter 202
(Food Protein and Natural Fibers Advisory Committees), Chapter 203
(Primary Research Areas), and Chapter 204 (Pre-Proposal Submis-
sion). The chapters are readopted in accordance with the requirements
of the Government Code, §2001.039. The notice of intention to review
Chapters 201, 202, 203, and 204 was published in the June 13, 2003, is-
sue of the Texas Register (28 TexReg 4571). The Commission received
no comments concerning the proposed reviews.

During its review of the chapters, the Commission determined that the
reasons for adopting Chapters 201, 202, 203, and 204 continue to exist.

This concludes the Commission’s review of 4 TAC Chapters 201, 202,
203, and 204, as required by the Government Code, §2001.039.

TRD-200306189
Robert V. Avant, Jr., P.E.
Executive Director
Texas Food and Fibers Commission
Filed: September 22, 2003

♦ ♦ ♦
Board of Nurse Examiners

Title 22, Part 11

The Board of Nurse Examiners reviewed and readopts without changes
Title 22 of the Texas Administrative Code, Part 11, Chapter 216, relat-
ing to Continuing Education. This review was done pursuant to Texas
Government Code §2001.039 and originally proposed in the June 20,
2003, issue of the Texas Register (28 TexReg 4641).

The Board finds that the reason Chapter 216 was originally adopted
continues to exist. Amendments to Chapter 216 are forthcoming in
compliance with legislatively mandated continuing education require-
ments imposed by the 78th Regular Legislative Session.

No comments were received to the proposed rule review of this chapter.

TRD-200306131
Katherine Thomas
Executive Director
Board of Nurse Examiners
Filed: September 19, 2003

♦ ♦ ♦
Railroad Commission of Texas

Title 16, Part 1

The Railroad Commission of Texas ("Commission") files this notice of
completion of the review of §3.50, relating to Enhanced Oil Recovery
Projects--Approval and Certification for Tax Incentive, and §3.101, re-
lating to Certification for Severance Tax Exemption or Reduction for
Gas Produced From High-Cost Gas Wells. Notice of the proposed re-
view was published in the August 8, 2003, issue of the Texas Register
(28 TexReg 6309). As part of this review process but in a separate pro-
posal, the Commission has adopted some amendments for these rules.
That adoption has been filed simultaneously with this completed re-
view. The Commission received no comments on either the proposed
review or the proposed amendments.

Issued in Austin, Texas, on September 22, 2003.

TRD-200306173
Mary Ross McDonald
Managing Director
Railroad Commission of Texas
Filed: September 22, 2003

♦ ♦ ♦
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Ark-Tex Council of Governments
Request for Proposal

Ark-Tex Council of Governments is requesting sealed bids for con-
struction of carports, shelving and other improvements at the Rural
Public Transportation Regional Maintenance Facility located at 105
East 5th Street, Mt. Pleasant, Texas.

Potential respondents may obtain a copy of the request for proposal by
contacting Glenda Simpson, Ark-Tex Council of Governments, P. O.
Box 5307, Texarkana, Texas 75505-5307, or call (903) 832-8636 Ext.
355. The deadline for proposal submission is Friday, October 10, 2003,
at 5:00 p.m.

TRD-200306072
Glenda Simpson
Regional Planning and Development Technician
Ark-Tex Council of Governments
Filed: September 17, 2003

♦ ♦ ♦
Capital Area Metropolitan Planning Organiza-
tion
Advertisement for Sealed Proposals

ON FRIDAY, SEPTEMBER 26, 2003, CAMPO WILL BE REQUEST-
ING SEALED PROPOSALS FROM QUALIFIED BIDDERS FOR
THE FOLLOWING PROJECT:

Public Opinion Survey of Residents in the 5 County Metropolitan Sta-
tistical Area (MSA) Regarding Air Quality and Transportation Issues

The five counties are Bastrop, Caldwell, Hays, Travis, and Williamson.

On the date the RFP is released, proposal packets may be obtained
from the CAMPO Office, 2nd Floor, 1011 San Jacinto, Austin, Texas
78701 or they may be downloaded from the CAMPO web site at
http://www.campotexas.org. A pre-proposal conference is scheduled
for Thursday, October 2, 2003 at 9:00 a.m. in the 3rd Floor Conference
Room of 1011 San Jacinto.

All proposals must be submitted to the CAMPO Office at the aforemen-
tioned address no later than 4:00 p.m. on Friday, October 31, 2003. No
late, faxed or e-mailed proposals will be accepted.

For further information, call María Caminos at (512) 974-2529.

CAMPO HEREBY NOTIFIES ALL OFFERORS THAT IN REGARD
TO ANY CONTRACT ENTERED INTO PURSUANT TO THIS
ADVERTISEMENT, MINORITY BUSINESS ENTERPRISES AND
HISTORICALLY UNDERUTILIZED BUSINESSES WILL BE
AFFORDED EQUAL OPPORTUNITIES TO SUBMIT OFFERS
IN RESPONSE TO THIS INVITATION AND WILL NOT BE
DISCRIMINATED AGAINST ON THE GROUNDS OF RACE,
COLOR, SEX, NATIONAL ORIGIN, OR DISABILITY IN CON-
SIDERATION FOR AN AWARD.

TRD-200306074

Art Zamorano
Administrative Specialist
Capital Area Metropolitan Planning Organization
Filed: September 17, 2003

♦ ♦ ♦
Coastal Coordination Council
Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP goals
and policies identified in 31 TAC Chapter 501. As required by federal
law, the public is given an opportunity to comment on the consistency
of proposed activities in the coastal zone undertaken or authorized by
federal agencies. Pursuant to 31 TAC §§506.25, 506.32, and 506.41,
the public comment period for these activities extends 30 days from the
date published on the Coastal Coordination Council web site. Requests
for federal consistency review were deemed administratively complete
for the following project(s) during the period of September 12, 2003,
through September 18, 2003. The public comment period for these
projects will close at 5:00 p.m. on October 24, 2003.

FEDERAL AGENCY ACTIONS:

Applicant: City of Freeport; Location: The project is located along the
Old Brazos River, in Freeport, Brazoria County, Texas. The project can
be located on the U.S.G.S. quadrangle map entitled: Freeport, Texas.
Approximate UTM Coordinates: Zone 15; Easting: 271677; Northing:
3204524. Project Description: The applicant requests to construct a
marina comprised of staging dock, travel lift, dry stack storage, gas
dock platform with 6 double slips, and 7 other docks with 6 to 18 dou-
ble slips ranging from 274 feet to 314 feet in length. No dredging
is anticipated. CCC Project No.: 03-0316-F1; Type of Application:
U.S.A.C.E. permit application #23112 is being evaluated under §10 of
the Rivers and Harbors Act of 1899 (33 U.S.C.A. §403).

Applicant: Port of Houston Authority; Location: The project is lo-
cated in the Houston Ship Channel (HSC), along the northern bank at
the CARE Terminal immediately west of the confluence of the HSC
and Jacintoport Slip, in Harris County, Texas. The project can be lo-
cated on the U.S.G.S. quadrangle map entitled: La Porte, Texas. Ap-
proximate UTM Coordinates: Zone 15; Easting: 296501; Northing:
3292313. Project Description: The applicant proposes to conduct "Silt-
blade" dredging as a demonstration project. The Siltblade technique is
comprised of dragging a 12-inch steel pipe with a flat plate and flared
wings in order to re-contour the bottom sediments. The majority of the
sediment to be re-contoured is built up along the berthing areas making
it difficult for ships to tie up to the docks. The purpose of the Siltblade
technique is to maintain the required depths at the docking facilities
between hydraulic dredging projects. The demonstration project will
blade approximately 800 cubic yards of sediment built up along the
docks and re-contour the sediment in the dock basin. The material will
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remain within the basin and will not be bladed into the HSC. During the
demonstration project, water samples will be collected at different lo-
cations to determine the concentration of total suspended solids within
the water column as a result of this technique. The demonstration will
be conducted for one trial period before the scheduled hydraulic main-
tenance dredging which is scheduled for late November 2003. The
CARE Terminal has an existing permit, DA Permit 17203(06), for me-
chanical and/or hydrologic dredging of the terminal basin. The autho-
rized depth of the basin is -36 feet mean low tide (MLT) at Dock #1
and -38 feet MLT at Dock #2. CCC Project No.: 03-0318-F1; Type of
Application: U.S.A.C.E. permit application #23162 is being evaluated
under §10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A. §403)
and §404 of the Clean Water Act (33 U.S.C.A §125-1387). NOTE:
The consistency review for this project may be conducted by the Texas
Commission on Environmental Quality as part of its certification under
§401 of the Clean Water Act.

Applicant: Kerr-McGee Chemical, L.L.C.; Location: The project is lo-
cated in Brakes Bayou, at the International Creosoting State Superfund
Site, near 1110 Pine Street, in Beaumont, Jefferson County, Texas. The
project extends from the confluence of Brakes Bayou and the Neches
River north to approximately 800 feet north of the Interstate 10 Bridge.
The project can be located on the U.S.G.S. quadrangle map entitled:
Beaumont East, Texas. Approximate UTM Coordinates: Zone 15;
Easting: 394503; Northing: 3328683. Project Description: The appli-
cant proposes to conduct dredging and capping pilot studies that are de-
signed to provide technical and environmental information necessary in
determining if dredging and/or capping can be expanded to serve as the
final remedy for the containment and remediation of contaminated sed-
iments in Brakes Bayou. The bayou-based operable unit (BBOU) por-
tion of the project is divided into three types (A, B, and C) of remedia-
tion areas based on the concentrations of polycyclic aromatic hydrocar-
bons (PAH’s) and or the presence of free-phase creosote. The dredging
pilot study will consist of mechanically dredging up to 300 cubic yards
(areas of 50 by 50 feet) of sediment at one or two sites in the bayou,
placing the material in an on-site settling pond for subsequent dewater-
ing and stabilization for capping. To minimize the potential of re-sus-
pension contaminated material the sediment removal will be conducted
using a sealed clamshell bucket from the shore. Surface water and air
monitoring will be conducted to monitor the impact of dredging. The
capping pilot study consists of constructing three 10,000-square-foot
caps of one foot of fine-grained sand overlain by one foot of gravel,
two feet of finegrained sand overlain by one foot of gravel, and a split
cell of geotextile overlain by one foot of fine-grained sand and two feet
of fine-grained sand, respectively. The capping materials will be placed
by clamshell, long-reach excavator, and/or conveyor from shore at Ar-
eas 1 and 2. The placement of capping materials at Area 3 may require
use of a barge. The capping project will result in the discharge of 3,000
cubic yards of fine-grained sand, 1,000 cubic yards of gravel, and the
use of 1,200 square yards of geotextile fabric. Surface water, sediment,
and air monitoring will be conducted during the study and monitoring
of the test caps will be conducted for one year. Containment barriers
(silt curtains, oil booms) will be used during both pilot studies. Mobi-
lization and execution of the work for dredging study will take approx-
imately 30 days. Mobilization and execution of the capping study will
take approximately 60 days. The applicant is undertaking this study as
a precursor to a future full-scale remedy. The extent of the full-scale
dredging and capping project would be approximately 15 acres; in-
cluding 1.5 acres of dredging, 5.3 acres of capping, and 8.2 acres of
natural recovery. The issues identified in this pilot project will be used
to determine the viability of full-scale implementation. In addition to
comments on the current plan, the applicant wishes to solicit comments
to identify issues that could preclude full-scale implementation. CCC
Project No.: 03-0319-F1; Type of Application: U.S.A.C.E. permit ap-
plication #22893(01) is being evaluated under §10 of the Rivers and

Harbors Act of 1899 (33 U.S.C.A. §403) and §404 of the Clean Water
Act (33 U.S.C.A §125-1387). NOTE: The consistency review for this
project may be conducted by the Texas Commission on Environmental
Quality as part of its certification under §401 of the Clean Water Act.

Applicant: Davis Petroleum Corporation; Location: The project is
located in State Tract 284 within Corpus Christi Bayou in Corpus
Christi Bay in Nueces County, Texas. The project can be located on the
U.S.G.S. quadrangle map entitled: Estes, Texas. Approximate UTM
Coordinates: Zone 14; Easting: 686800; Northing: 3086900. Project
Description: The applicant proposes to drill a well in State Tract
284, utilizing a 240-foot-long by 100-foot-wide drilling pad of shell,
gravel or crushed rock. The project would include the installation
of a typical marine barge and keyway, a production platform with
attendant facilities, and flowlines between the well and the production
platform. In addition, the applicant proposes to install an 8-inch
diameter pipeline, approximately 100 feet long, from the proposed
well to tie into a Davis Petroleum pipeline, to be constructed under
Department of the Army Permit 22863. The pipeline would be jetted,
disked, or plowed a minimum depth of 3 feet below the bay bottom.
The applicant would use turbidity curtains to control silt/solids
resuspended during the drilling of the well and the installation of
the pipeline. Public boat traffic would be routed along the northern
edge of the bayou. Barges and other work vessels associated with
the proposed work would be confined to a designated work area and
would not utilize the area designated for public boat traffic. CCC
Project No.: 03-0321-F1; Type of Application: U.S.A.C.E. permit
application #23152 is being evaluated under §10 of the Rivers and
Harbors Act of 1899 (33 U.S.C.A. §403) and §404 of the Clean Water
Act (33 U.S.C.A §125-1387). NOTE: The consistency review for this
project may be conducted by the Texas Railroad Commission as part
of its certification under §401 of the Clean Water Act.

Applicant: Laguna Resources LTD; Location: The project is located
along the Gulf Intracoastal Waterway (GIWW), on a 69-acre tract,
northwest of Nelson Street and southeast of 23rd Street, Port Boli-
var, Galveston County, Texas. The Project Site can be located on the
U.S.G.S. quadrangle map entitled: Port Bolivar, Texas. Approximate
UTM Coordinates: Zone 15; Easting: 329005; Northing: 3251997.
The Wastewater Treatment Plant Site can be located on the U.S.G.S.
quadrangle map entitled: Flake, Texas. Approximate UTM Coordi-
nates: Zone 15; Easting: 330443; Northing: 3252794. The Mitiga-
tion Site - Bolivar Side can be located on the U.S.G.S. quadrangle map
entitled: High Island, Texas. Approximate UTM Coordinates: Zone
15; Easting 356518; Northing: 3266745. The Mitigation Site Goat
Island Side can be located on the U.S.G.S. quadrangle map entitled:
High Island, Texas. Approximate UTM Coordinates: Zone 15; East-
ing: 15356046; Northing: 3267964. Project Description: The appli-
cant proposes to directly impact 28.02 acres of 38.5 jurisdictional acres
by fill and/or excavation. The applicant’s stated purpose for the project
is to capitalize on the growing demand for ocean, waterfront primary
and secondary housing and vacation home sites with pier and wharf
facilities for large-scale watercraft with access to the Gulf Intracoastal
Waterway. The proposed impact areas are composed of adjacent wet-
lands, waters of the U.S. and beach. The affected jurisdictional area on
the applicant’s property includes 26.44 acres of wetlands, 0.27 acre of
open water ponds, 1.11 acre of beach and 0.20 acre of open water within
the GIWW. Additionally, a 2.55-acre jurisdictional wetland located off-
site directly adjacent to the southwest property line will be indirectly
impacted by the proposed project; 0.32 acre for road construction and
2.23 acres of indirect impacts associated with the placement of fill for
the road and from placement of fill into the proposed project site. The
applicant proposes to preserve 6.60 acres of wetlands and 3.88 acres of
beach located adjacent to the GIWW. The applicant proposes to con-
struct 8,200 linear feet of bulkhead, place 2,000 feet of riprap from the
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GIWW along two created access channels and one canal, and excavate
246,000 cubic yards of material for creation of 16.84 acres of canals.
Three canals will be excavated. Canal A is proposed to be excavated
to a depth of -10 feet mean low tide (MLT), Canal B is proposed to
be excavated to a depth of -8 feet MLT and Canal C is proposed to be
excavated to a depth of - 6 feet MLT. To connect the proposed canals
to water depths of 10 feet into the GIWW, the 1.11 acre of beach and
0.20 acre of the GIWW bottom will be excavated by mechanical means.
All excavated material will be placed as fill into the jurisdictional ar-
eas located on the property. The applicant proposes to create a waste-
water treatment plant and discharge the effluent into the GIWW. The
discharge would flow via a force main to a pipe from the wastewater
treatment plant up over the southern confining levee of a former Corps
placement area (PA) No. 42. The pipe would cross PA #42 through an
existing swale, connect to an existing culvert under an existing access
road at the northern confining levee of the PA, and outfall from the ex-
isting culvert into the GIWW.

The applicant has performed an onsite wetland delineation for 29.75
acres, which has been verified by the Corps of Engineers (Corps).
However, after the wetland delineation was verified the applicant
included an additional 3.55 acres of wetlands into the project that was
not included in the original request for verification. The 3.55 acres
is included in the 28.02 acres of jurisdictional area to be impacted
by the project. The applicant proposes to mitigate for the project
impacts by placing into conservation easement a 368-acre tract of land
located on the Bolivar Peninsula and the adjacent Goat Island (located
northwest across the GIWW). Sixty-eight acres of the mitigation site
would be located on Goat Island adjacent to an active Corps disposal
site. The mitigation tract of land consists of coastal low marsh, high

marsh and coastal prairie. CCC Project No.: 03-0322-F1; Type of
Application: U.S.A.C.E. permit application #23065 is being evaluated
under §10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A. §403)
and §404 of the Clean Water Act (33 U.S.C.A §125-1387). NOTE:
The consistency review for this project may be conducted by the Texas
Commission on Environmental Quality as part of its certification
under §401 of the Clean Water Act.

Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. §§1451-1464), as amended, interested parties are invited
to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordination
Council for review.

Further information on the applications listed above may be obtained
from Ms. Diane P. Garcia, Council Secretary, Coastal Coordination
Council, P.O. Box 12873, Austin, Texas 78711-2873, or diane.gar-
cia@glo.state.tx.us. Comments should be sent to Ms. Garcia at the
above address or by fax at 512/475-0680.

TRD-200306257
Larry L. Laine
Chief Clerk/Deputy Land Commissioner, General Land Office
Coastal Coordination Council
Filed: September 24, 2003

♦ ♦ ♦
Comptroller of Public Accounts
Local Sales Tax Rate Changes Effective October 1, 2003
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TRD-200306135
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Martin Cherry
Chief Deputy General Counsel
Comptroller of Public Accounts
Filed: September 22, 2003

♦ ♦ ♦
Office of Consumer Credit Commissioner
Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
Sections 303.003 and 303.009, Tex. Fin. Code.

The weekly ceiling as prescribed by Sections 303.003 and
303.009 for the period of 09/29/03 -- 10/05/03 is 18% for Con-
sumer1/Agricultural/Commercial2/credit thru $250,000.

The weekly ceiling as prescribed by Sections 303.003 and 303.09
for the period of 09/29/03 -- 10/05/03 is 18% for Commercial over
$250,000.

1Credit for personal, family or household use.

2Credit for business, commercial, investment or other similar purpose.

TRD-200306209
Leslie L. Pettijohn
Commissioner
Office of Consumer Credit Commissioner
Filed: September 23, 2003

♦ ♦ ♦
Office of Court Administration
Major Consulting Services Contract

Agency: Task Force on Indigent Defense/Office of Court Administra-
tion

Description of activities: Consulting services to public defender offices
in Texas tailored to meet the needs identified by the public defender of-
fices, the counties in which they operate, and the Task Force on Indigent
Defense. The consultative services will assist the public defender pro-
grams and counties with specific issues and will provide the Task Force
with information useful for developing additional public defender of-
fices in Texas. The consultant will document current operations and
provide constructive advice on best practices. The consultant work in
Wichita County and Dallas County will include a review of the current
way in which overall indigent defense operates in each community.

Name and business address of consultant: The Spangenberg Group,
101 Watertown Street, West Newton, MA 02465

Total value: $70,000

Beginning date: September 22, 2003

Ending date: August 31, 2004

Deliverable Schedule:

Project Plan and Written Technical Assistance Report to Wichita
County due on or before October 31, 2003.

Written Technical Assistance Report to Dallas County due on or before
November 28, 2003.

A written report to the Task Force/OCA analyzing the process, method-
ology, and potential costs of establishing public defender’s offices in

other counties or regions in Texas along with supportive documenta-
tion, including list of references interviewed and subject matter dis-
cussed is due on or before December 31, 2003.

Contact for further information: James D. Bethke, Director, Task Force
on Indigent Defense (512) 936-6994.

Website: www.courts.state.tx.us/tfid

TRD-200306191
James Bethke
Task Force Director
Office of Court Administration
Filed: September 22, 2003

♦ ♦ ♦
Education Service Center, Region X
Request for Applications

Support for Homeless Education Program, School Year 2003-2004

Filing Authority. The availability of grant funds under Request for
Applications RFA #ESCR-10/H2004.1 is authorized by the McKin-
ney-Vento Homeless Education Assistance Improvements Act of 2001,
Public Law 107-110.

Eligible Applicants. The Region 10 Education Service Center is re-
questing applications from school districts, regional education service
centers, and open enrollment and home rule charter schools to facilitate
the enrollment, attendance, and school success of homeless children
and youth.

Description. Applicants should describe plans to provide tutoring,
counseling, social work services, transportation, and other assistance
that might improve the access of homeless children and youth to a
free and appropriate public education. Project evaluations will include
data on the impact of the project on the enrollment, school attendance,
and the academic success of homeless students.

Dates of Project. The Support for Homeless Education Program grants
will be implemented during the 2003-2004 school year. Applicants
should plan for a starting date no earlier than December 1, 2003.

Project Amount. Approximately $200,000 will be provided for an un-
specified number of projects; the number of projects will depend on
the number of applicants. Projects funded will receive a maximum of
$20,000 for the 2003-2004 school year. Project funding will be for one
year. This project is funded 100% from McKinney-Vento Homeless
Education Assistance Act federal funds.

Selection Criteria. Applications will be selected based on the ability of
each applicant to carry out all requirements contained in the RFA. The
Region 10 ESC reserves the right to select from the highest-ranking
applications those that address all requirements in the RFA.

Region 10 ESC is not obligated to approve an application, provide
funds, or endorse any application submitted in response to this RFA.
This RFA does not commit Region 10 ESC to pay any costs before an
application is approved. The issuance of this RFA does not obligate
Region 10 to award a grant or pay any costs incurred in preparing a
response.

Requesting The Application. A complete copy of the Request For Ap-
plication ESCR-10/H2004.1 may be obtained by writing The Univer-
sity of Texas at Austin, Charles A. Dana Center, Texas Homeless Edu-
cation Office, 2901 North IH-35, Suite 2.246, Austin, TX 78722-2348,
or by calling 1-800-446-3142 or (512) 475-9702 (in Austin). Please re-
fer to the RFA # in your request. The application may be downloaded
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from the Texas Homeless Education Office website at http://www.ut-
danacenter.org/theo.

Further Information. For clarifying information about the RFA, contact
the Texas Homeless Education Office at 1-800-446-3142 or (512) 475-
9702.

Deadline for Receipt of Application. Applications must be received
in the Region 10 ESC business office by 5:00 p.m. (Central Standard
Time), Friday, October 31, 2003, to be considered.

TRD-200306256
Dr. Joe T. Farmer
Executive Director
Education Service Center, Region X
Filed: September 24, 2003

♦ ♦ ♦
Texas Commission on Environmental Quality
Notice of Intent to Adopt, on an Emergency Basis,
Amendments and New Section in 30 TAC Chapter 114, Control
of Air Pollution from Motor Vehicles

The Texas Commission on Environmental Quality announces its
notice of intent to adopt, on an emergency basis, amendments to 30
TAC §114.620, Definitions; §114.621, Applicability; §114.622, In-
centive Program Requirements; and §114.629, Affected Counties and
Implementation Schedule. The commission also intends to adopt new
§114.623, Small Business Incentives. This emergency rulemaking
will be adopted in Chapter 114, Subchapter K, Division 3, Diesel
Emissions Reduction Incentive Program for On-Road and Non-Road
Vehicles; as partial implementation of House Bill 1365 (relating to the
Texas Emissions Reduction Plan), 78th Legislature, 2003.

Copies of the rules can be obtained from the commission’s Web site at
http://www.tnrcc.state.tx.us/oprd/rules/propadop.html. For further in-
formation, please contact Debra Barber, Office of Environmental Pol-
icy, Analysis, and Assessment, (512) 239-0412.

TRD-200306192
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: September 22, 2003

♦ ♦ ♦
Notice of Water Quality Applications

The following notices were issued during the period of September 9,
2003 through September 15, 2003.

The following require the applicants to publish notice in the newspaper.
The public comment period, requests for public meetings, or requests
for a contested case hearing may be submitted to the Office of the Chief
Clerk, Mail Code 105, P O Box 13087, Austin Texas 78711-3087,
WITHIN 30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION
OF THIS NOTICE.

AK STEEL CORPORATION located at 12527 Greens Bayou, approx-
imately nine (9) miles east of the City of Houston on Interstate Highway
10 and 2500 feet north of the intersection of Interstate Highway 10 and
Federal Road, Harris County, Texas, which operates the Greens Bayou
Landfill, a closed hazardous waste landfill, has applied for a renewal
of TPDES Permit No. 02549, which authorizes the discharge of storm
water on an intermittent and flow variable basis via Outfall 001.

LARRY RAY BUCK has applied for a renewal of TPDES Permit No.
12909-001, which authorizes the discharge of treated domestic waste-
water at a daily average flow not to exceed 6,000 gallons per day. The
facility is located north of the intersection of Bud Cross Drive and
McRee Street, approximately 1.7 miles northwest of the intersection
of Farm-to-Market Road 1220 (Morris- Ditto-Newark Road) and East
Peden Road in Tarrant County, Texas.

COIL TUBING SERVICES, L.L.C. which operates a truck washing
and general maintenance facility, has applied for a new permit, pro-
posed Texas Pollutant Discharge Elimination System (TPDES) Permit
No. 04589, to authorize the discharge of truck wash water at a daily
average flow not to exceed 1,000 gallons per day via Outfall 001. The
facility is located approximately 1,000 feet east of Country Club Road
and north of County Road No. 342, approximately 2 miles east of the
City of Alice, Jim Wells County, Texas.

DIA-DEN LTD. has applied for a renewal of TPDES Permit No.
13893-001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 18,000 gallons per
day. The facility is located east of State Highway 249, approximately
2,500 feet north of the intersection of State Highway 249 and Coons
Road in Harris County, Texas.

EL DORADO UTILITY DISTRICT has applied for a renewal of
TPDES Permit No. 11302- 001, which authorizes the discharge of
treated domestic wastewater at a daily average flow not to exceed
450,000 gallons per day. The facility is located immediately south of
and adjacent to Garners Bayou; approximately 1/2 mile east of the Old
Humble Road crossing of Garners Bayou and two miles east of U.S.
Highway 59 in Harris County, Texas.

EQUISTAR CHEMICALS, L.P. which operates an organic chemical
manufacturing facility, has applied for a renewal of TPDES Permit No.
03029, which authorizes the discharge of storm water associated with
industrial activity on an intermittent and flow variable basis via Outfall
001. The facility is located 0.5 miles north of Red Bluff Road in the
City of Pasadena, Harris County, Texas.

HOUSTON MARINE SERVICES, INC. which operates the Baytown
Terminal, a petroleum storage and barge service facility, has applied
to for a renewal of TPDES Permit No. 02842, which authorizes the
discharge of storm water on an intermittent and flow variable basis via
Outfall 001; and the discharge of treated tank bottom wastewater, bilge
water, and other petroleum product contaminated waters at a daily av-
erage flow not to exceed 233,000 gallons per day via Outfall 002. The
facility is located at 850 S. Lynchburg Road, in the City of Baytown,
Harris County, Texas.

CITY OF JUSTIN has applied for a renewal of TPDES Permit No.
11312-001, which authorizes the discharge of treated domestic waste-
water at a daily average flow not to exceed 400,000 gallons per day.
The facility is located approximately 600 feet east of Farm-to-Market
Road 156 and approximately 1,600 feet south of Farm-to-Market Road
407 (1st Street) in Denton County, Texas.

LATHAM SPRINGS BAPTIST ENCAMPMENT, INC. has applied
for a renewal of Permit No. 13820-001, which authorizes the disposal
of treated domestic wastewater at a daily average flow not to exceed
47,400 gallons per day via surface irrigation of 15 acres of nonpub-
lic access agricultural land. This permit will not authorize a discharge
of pollutants into waters in the State. The facility and disposal site
are located approximately 5,000 feet northwest of the intersection of
Farm-to- Market Road 1304 and Farm-to-Market Road 2114, approxi-
mately 8,000 feet southeast of the community of Smiths Bend and 6.25
miles southeast from the Lake Whitney Dam in Hill County, Texas.
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THE LUBRIZOL CORPORATION which operates a plant manufac-
turing additives for lubricating oils, grease, and fuels (SIC 2869), has
applied for a renewal of TPDES Permit No. 02594, which authorizes
the discharge of storm water associated with industrial activity on an
intermittent and flow variable basis via Outfall 001. The facility is lo-
cated in the Bayport Industrial Complex approximately one mile south
of the intersection of Fairmont Parkway and Bay Area Boulevard, Har-
ris County, Texas.

MCLENNAN COUNTY WATER CONTROL AND IMPROVE-
MENT DISTRICT NO. 2 has applied for a renewal of TPDES Permit
No. 10344-001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 200,000 gallons per
day. The facility is located approximately 4,000 feet east-northeast of
the intersection of Interstate Highway 35 and Farm-to-Market Road
308 and approximately 1,500 feet southeast of Farm-to-Market Road
308 in McLennan County, Texas.

RIVER PLANTATION MUNICIPAL UTILITY DISTRICT has ap-
plied for a renewal of TPDES Permit No. 10978-001, which autho-
rizes the discharge of treated domestic wastewater at a daily average
flow not to exceed 600,000 gallons per day. The facility is located
approximately 1.5 miles downstream from the Interstate Highway 45
bridge, on the north bank of West Fork San Jacinto River in Mont-
gomery County, Texas.

SOUTH COAST TERMINALS, L.P. located on the southeast quadrant
of the intersection of Loop 610 and the Houston Ship Channel, approx-
imately one mile north of State Highway 225 in the City of Houston,
Harris County, Texas, which operates a bulk liquid storage terminal,
has applied for a renewal of TPDES Permit No. 03965, which autho-
rizes the discharge of storm water on an intermittent and flow variable
basis via Outfall 001.

TEXAS GENCO, LP which operates the Deepwater Electric Generat-
ing Station, a steam electric generating station, has applied for a re-
newal of TPDES Permit No. 01032, which authorizes the discharge
of once through cooling water and previously monitored low volume
wastewater, metal cleaning waste, and sanitary wastewater at a daily
average flow not to exceed 441,000,000 gallons per day via Outfall
001. The facility is located at 901 Light Company Road, on the south
side of the Houston Ship Channel, approximately one-fourth mile west
of Vince Bayou and adjacent to the City of Pasadena, Harris County,
Texas.

Written comments or requests for a public meeting may be submitted to
the Office of the Chief Clerk, at the address provided in the information
section above, WITHIN 30 DAYS OF THE ISSUED DATE OF THIS
NOTICE

The Texas Commission on Environmental Quality (TCEQ) has initi-
ated a minor amendment of the permit issued to THE GOODYEAR
TIRE & RUBBER COMPANY, which operates the Houston Plant,
which manufactures synthetic rubber, to authorize removal of 24 hour
acute biomonitoring requirements for Mysidopsis bahia at Outfall
001 based on the results of a toxicity reduction evaluation. The
existing permit authorizes the discharge of treated process wastewater

commingled with treated miscellaneous cleaning wastes, treated
cooling tower blowdown, treated storm water, previously treated
domestic sewage, and storm water at a daily average flow not to
exceed 2,900,000 gallons per day via Outfall 001; and storm water on
an intermittent and flow variable basis via Outfall 002. The facility is
located at 2000 Goodyear Drive, approximately 0.6 mile east of the
intersection of State Highway 225 and Interstate Highway 610, in the
City of Houston, Harris County, Texas.

TRD-200306079
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: September 18, 2003

♦ ♦ ♦
Texas Lottery Commission
Instant Game Number 399 "Texas I-35"

This game procedure is amended to reflect changes to the number of
tickets in the game, the number of prizes available for each prize level,
and the odds of winning for each prize level. This amended game pro-
cedure supersedes the game procedure for this game that was published
in the August 8, 2003, issue of the Texas Register (28 TexReg 6377).

1.0 Name and Style of Game.

A. The name of Instant Game No. 399 is "TEXAS I-35". The play
style is "key symbol match with doubler".

1.1 Price of Instant Ticket.

A. Tickets for Instant Game No. 399 shall be $3.00 per ticket.

1.2 Definitions in Instant Game No. 399.

A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol - One of the symbols which appears under the Latex
Overprint on the front of the ticket. Each Play Symbol is printed in
Symbol font in black ink in positive. The possible play symbols are:
$1.00, $2.00, $3.00, $4.00, $5.00, $8.00, $10.00, $20.00, $35.00, $100,
$350, $3,500, $35,000, PRETZEL SYMBOL, HAMBURGER SYM-
BOL, FRENCH FRIES SYMBOL, HOT DOG SYMBOL, BOTTLE
SYMBOL, ICE CREAM SYMBOL, COOLER SYMBOL, GLASSES
SYMBOL, DETOUR SIGN SYMBOL, TRAFFIC LIGHT SYMBOL,
CAR SYMBOL, TIRE SYMBOL, and GAS PUMP SYMBOL.

D. Play Symbol Caption- the small printed material appearing below
each Play Symbol which explains the Play Symbol. One and only one
of these Play Symbol Captions appears under each Play Symbol and
each is printed in caption font in black ink in positive. The Play Symbol
Caption which corresponds with and verifies each Play Symbol is as
follows:
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E. Retailer Validation Code - Three small letters found under the re-
movable scratch-off covering in the play area, which retailers use to
verify and validate instant winners. The possible validation codes are:
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Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ , which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 (thirteen) digit number appearing under
the latex scratch-off covering on the front of the ticket. There is a four
(4) digit security number which will be boxed and placed randomly
within the Serial Number. The remaining nine (9) digits of the Serial
Number are the Validation Number. The Serial Number is positioned
beneath the bottom row of play data in the scratched-off play area. The
format will be: 0000000000000.

G. Low-Tier Prize - A prize of $3.00, $5.00, $8.00, $10.00, or $20.00.

H. Mid-Tier Prize - A prize of $35.00, $45.00, $100, or $350.

I. High-Tier Prize- A prize of $3,500 or $35,000.

J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (399), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 000 and end
with 124 within each pack. The format will be: 399-0000001-000.

L. Pack - A pack of "TEXAS I-35" Instant Game tickets contain 125
tickets, which are packed in plastic shrink-wrapping and fanfolded in
pages of one (1). There will be 2 (two) fanfold configurations for this
game. Configuration A will show the front of ticket 000 and the back
of ticket 124. Configuration B will show the back of ticket 000 and the
front of ticket 124.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"TEXAS I-35" Instant Game No. 399 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "TEXAS I-35" Instant Game is determined once
the latex on the ticket is scratched off to expose 22 (twenty-two) play
symbols. If the player matches any of the YOUR SYMBOLS to either
of the TRAVEL SYMBOLS, the player will win the prize shown below

the matching YOUR SYMBOL. If the player gets a gas pump symbol
in the YOUR SYMBOLS play area, the player will win double the prize
shown below the gas pump symbol. No portion of the display printing
nor any extraneous matter whatsoever shall be usable or playable as a
part of the Instant Game.

2.1 Instant Ticket Validation Requirements.

A. To be a valid Instant Game ticket, all of the following requirements
must be met:

1. Exactly 22 (twenty-two) Play Symbols must appear under the latex
overprint on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, and each Play Symbol must agree with its Play Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink except for
dual image games;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly 22
(twenty-two) Play Symbols under the latex overprint on the front por-
tion of the ticket, exactly one Serial Number, exactly one Retailer Val-
idation Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;

16. Each of the 22 (twenty-two) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures.
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17. Each of the 22 (twenty-two) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on file at the Texas Lottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets will not have identical play data,
spot for spot.

B. No duplicate non-winning Your Symbol play symbols on a ticket.

C. No duplicate non-winning prize symbols on a ticket.

D. No duplicate Travel Symbol play symbols on a ticket.

E. The "gas pump" symbol will only appear on winning tickets accord-
ing to the prize structure.

2.3 Procedure for Claiming Prizes.

A. To claim a "TEXAS I-35" Instant Game prize of $3.00, $5.00, $8.00,
$10.00, $20.00, $35.00, $45.00, $100, or $350, a claimant shall sign
the back of the ticket in the space designated on the ticket and present
the winning ticket to any Texas Lottery Retailer. The Texas Lottery
Retailer shall verify the claim and, if valid, and upon presentation of
proper identification, make payment of the amount due the claimant
and physically void the ticket; provided that the Texas Lottery Retailer
may, but is not, in some cases, required to pay a $45.00, $100, or $350
ticket. In the event the Texas Lottery Retailer cannot verify the claim,
the Texas Lottery Retailer shall provide the claimant with a claim form
and instruct the claimant on how to file a claim with the Texas Lot-
tery. If the claim is validated by the Texas Lottery, a check shall be
forwarded to the claimant in the amount due. In the event the claim is
not validated, the claim shall be denied and the claimant shall be noti-
fied promptly. A claimant may also claim any of the above prizes under
the procedure described in Section 2.3.B and 2.3.C of these Game Pro-
cedures.

B. To claim a "TEXAS I-35" Instant Game prize of $3,500 or $35,000,
the claimant must sign the winning ticket and present it at one of the
Texas Lottery’s Claim Centers. If the claim is validated by the Texas
Lottery, payment will be made to the bearer of the validated winning
ticket for that prize upon presentation of proper identification. When
paying a prize of $600 or more, the Texas Lottery shall file the appro-
priate income reporting form with the Internal Revenue Service (IRS)

and shall withhold federal income tax at a rate set by the IRS if re-
quired. In the event that the claim is not validated by the Texas Lottery,
the claim shall be denied and the claimant shall be notified promptly.

C. As an alternative method of claiming a "TEXAS I-35" Instant Game
prize, the claimant must sign the winning ticket, thoroughly complete a
claim form, and mail both to: Texas Lottery Commission, Post Office
Box 16600, Austin, Texas 78761-6600. The risk of sending a ticket
remains with the claimant. In the event that the claim is not validated
by the Texas Lottery, the claim shall be denied and the claimant shall
be notified promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resource Code;

4. in default on a loan made under Chapter 52, Education Code; or

5. in default on a loan guaranteed under Chapter 57, Education Code

E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "TEXAS
I-35" Instant Game, the Texas Lottery shall deliver to an adult member
of the minor’s family or the minor’s guardian a check or warrant in the
amount of the prize payable to the order of the minor.

2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "TEXAS I-35" Instant Game, the Texas Lot-
tery shall deposit the amount of the prize in a custodial bank account,
with an adult member of the minor’s family or the minor’s guardian
serving as custodian for the minor.

2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game. Any
prize not claimed within that period, and in the manner specified in
these Game Procedures and on the back of each ticket, shall be for-
feited.

3.0 Instant Ticket Ownership.
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A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated therefor, a ticket shall
be owned by the physical possessor of said ticket. When a signature
is placed on the back of the ticket in the space designated therefor, the
player whose signature appears in that area shall be the owner of the
ticket and shall be entitled to any prize attributable thereto. Notwith-
standing any name or names submitted on a claim form, the Executive
Director shall make payment to the player whose signature appears on
the back of the ticket in the space designated therefor. If more than
one name appears on the back of the ticket, the Executive Director will

require that one of those players whose name appears thereon be des-
ignated by such players to receive payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
3,052,750 tickets in the Instant Game No. 399. The approximate num-
ber and value of prizes in the game are as follows:

A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 399 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 399, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all final decisions of the Executive Director.

TRD-200306134
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: September 22, 2003

♦ ♦ ♦
Texas Department of Mental Health and Mental
Retardation
Notice of Public Hearing

Texas Department of Mental Health and Mental Retardation (depart-
ment) has scheduled a hearing on November 4, 2003, to accept public
comment for the purpose of updating reports on department-operated
facilities for inclusion in the department’s strategic plan for 2005-2009.

Testimony concerning state mental retardation facilities will be
accepted during the morning session, which will being at 9 a.m.
Testimony concerning state mental health facilities will be accepted
during the afternoon session, which will begin at 1:30 p.m. Each
speaker will have five minutes to present

The hearing will be held in the department’s Central Office auditorium
at 909 West 45th St., Austin, Texas.

Persons requiring an interpreter for the deaf or hearing impaired should
contact the department’s Central Office operator at least 72 hours prior
to the hearing at TDD (512) 206-5330. Persons requiring other ac-
commodations for a disability should notify Ross McDonald, at least
72 hours prior to the hearing, at (512) 206-4661 or at the TDY phone
number of Texas Relay, 1/800-735-2988.

To request a copy of the existing Report on State Mental Retardation
Facilities, contact Ross McDonald at (512) 206-4661. For a copy of the
existing Report on State Mental Health Facilities, contact Ama Durham
at (512) 206-4556. Or copies are available on the department’s website
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at: http://www.mhmr.state.tx.us/CentralOffice/ProgramStatisticsPlan-
ning/LongRangePlan.html.

As the reports are updated, the department will consider:

(a) the medical needs of the most medically fragile of its consumers;

(b) the provision of services to consumers with severe and profound
mental retardation who are medically fragile or have behavioral prob-
lems;

(c) the program and services preference information collected; and

(d) input solicited from consumers of services of state schools and state
hospitals

These reports were required by Texas Health and Safety Code,
§533.032(c) to:

(a) project future bed requirements for state schools and state hospitals;

(b) document the methodology used to develop projections of future
bed requirements;

(c) project maintenance costs for institutional facilities;

(d) recommend strategies to maximize the use of institutional facilities;

(e) specify how each state school and hospital will:

(1) serve and support the communities and consumers in its service
area; and

(2) fulfill statewide needs for specialized services.

Please submit written comments no latter than 5 p.m., Friday, Novem-
ber 7, 2003, to:

Sue Lummus, Director

Program Statistics and Planning

Texas Department of Mental Health and Mental Retardation

P.O. Box 12668

Austin, Texas 78711-2668.

TRD-200306193
Rodolfo Arredondo
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Filed: September 22, 2003

♦ ♦ ♦
Nortex Regional Planning Commission
Request for Information

As the recipient of regional peace officer training funds from the
Governor’s Office, Criminal Justice Division, Nortex Regional Plan-
ning Commission requests information from law enforcement training
providers qualified and willing to present courses on site at the Nortex
office or other locations, as deemed appropriate, in the Nortex region,
including the following counties: Archer, Baylor, Clay, Cottle, Foard,
Hardeman, Jack, Montague, Wichita, Wilbarger, and Young. The
information provided will be used to compile a Register of Approved
Training Providers for our law enforcement training program. Nortex
Regional Planning Commission has a current training agreement with
Vernon College to report Texas Commission on Law Enforcement
Officer Standards and Education credits, therefore providers are not
required to have a training agreement or academy license. However,
course materials must be approved by Vernon College in advance of
the course being offered.

In order to be eligible for placement on the Register of Approved Train-
ing Providers, Nortex requests a current catalog and/or other support-
ing materials descriptive of courses the provider is capable of offering
within our local region. For individual providers, please provide the
hourly rate of compensation requested for course presentation. Fees for
extended/packaged courses provided by other service providers will be
requested once a need for these courses is established. Once informa-
tion has been received and reviewed by Nortex, your agency/name will
be placed on our Register of Approved Training Providers and will re-
main on file during the 11 month period beginning October 1, 2003 -
August 31, 2004 fiscal year.

Additional information may be obtained by contacting Darlene Skin-
ner, Criminal Justice Director, Nortex Regional Planning Commission,
P. O. Box 5144, Wichita Falls, Texas, 76307, (940) 322-5281 or TDD
#1800-RELAYTX.

Responses to this Request For Information must be received by October
15, 2003.

TRD-200306245
Tracy Reece
Administrative Assistant
Nortex Regional Planning Commission
Filed: September 23, 2003

♦ ♦ ♦
Permian Basin Regional Planning Commission
Invitation to Bid--Temporary Staffing Services

PUBLIC NOTICE

The Permian Basin Regional Planning Commission (PBRPC) invites
qualified bidders to submit proposals for temporary staffing services
for the following referenced Invitation for Bid (IFB):

TEMPORARY STAFFING BID: 09-03-001

BID DUE: TUESDAY, SEPTEMBER 30, 2003, 11:00 A.M.

Permian Basin Regional Planning Commission will receive sealed bid
proposals until 11:00 a.m. local time, Tuesday, September 30, 2003, at
2910 La Force Blvd., Midland International Airport, Midland, Texas,
Attention: Cheryl Keith, Procurement. Please note the following on
the exterior of the bid proposal:

PROPOSAL - TEMPORARY STAFFING - BID NO. 09-09-03-001.

Bids will be opened publicly at 11:15 a.m., Tuesday, September 30,
2003, at Permian Basin Regional Planning Commission, Board Room,
2910 La Force Blvd., Midland, Texas. Any bids received after the time
stipulated for receipt of bids will be returned to the bidder unopened.

To receive a specific Request for Proposal (RFP) on the above refer-
enced IFB contact: Permian Basin Regional Planning Commission,
Attn: Cheryl Keith, Procurement, P. O. Box 60660, Midland, TX
79711-0660, (432) 563-1061. The Permian Basin Regional Planning
Commission reserves the right to reject any or all bids received as
a result of this request, to waive any informalities, negotiate in any
manner necessary to serve the best interest of the Permian Basin
Regional Planning Commission.

TRD-200306071
Terri Moore
Director of Personnel and Administrative Services
Permian Basin Regional Planning Commission
Filed: September 17, 2003

♦ ♦ ♦
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Public Utility Commission of Texas
Notice of Application for a Certificate to Provide Retail
Electric Service

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application on September 17, 2003, for retail
electric provider (REP) certification, pursuant to Public Utility Regu-
latory Act (PURA) §§39.101- 39.109. A summary of the application
follows.

Docket Title and Number: Application of Pegasus Star Energy, Incor-
porated for Retail Electric Provider (REP) certification, Docket Num-
ber 28557 before the Public Utility Commission of Texas.

Applicant’s requested service area by geography includes the entire
State of Texas.

Persons wishing to comment upon the action sought should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than October 10, 2003. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the commission at
(512) 936-7136 or toll free at 1-800-735-2989. All comments should
reference Docket Number 28557.

TRD-200306188
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 22, 2003

♦ ♦ ♦
Notice of Application for Certificate of Convenience and
Necessity in Gaines County

Notice is given to the public of the filing on September 12, 2003, with
the Public Utility Commission of Texas, of an application for a certifi-
cate of convenience and necessity in Gaines County, Texas.

Docket Style and Number: Southwestern Public Service Company’s
Application to Amend a Certificate of Convenience and Necessity for
a Proposed Transmission Line within Gaines County, Texas. Docket
Number 28390.

The Application: Southwestern Public Service Company (Southwest-
ern) filed an application for a Certificate of Convenience and Neces-
sity (CCN) to build a new transmission line in Gaines County, Texas,
just west of Seminole, Texas. This facility includes approximately 5.3
miles of new single circuit 115-kV transmission line. The estimated
cost of this project is $4,245,316.00. The location of the proposed and
alternate routes for these transmission facilities is described below.

Preferred Route - The route that Southwestern believes is the optimum
choice for the new single circuit 115-kV transmission line consists of
5.3 miles of right-of-way (ROW) approximately 70 feet in width. The
preferred route begins at Doss Substation located at Southwest Avenue
G and Southwest 11th Street in Section 193, Block G, WTRR Survey
in Seminole and runs west across Wardswell Draw for approximately 1
mile, approximately 300 feet south of Southwest Avenue G. The route
then turns northwest and crosses the junction of County Roads 302 and
303 and the northeast corner of Section 222 into Section 221. The route
then turns west in Section 221 and runs approximately 1 mile, approx-
imately 450 feet north of County Road 302. At this point, the route
turns north in Section 221 and proceeds for 0.5 mile where it crosses
a drainage feature and continues north crossing U.S. 62/180. At 1.6
miles north of County Road 302, the preferred route crosses Wardswell

Draw for a second time in Section 220. Approximately 1 mile north of
Wardswell Draw, the route turns east in Section 219 for approximately
0.5 mile then north for 0.5 mile to the Amerada-Hess Substation, which
is located in Section 218. The total distance of the preferred route is
approximately 5.3 miles. During the selection of the preferred route,
Segment G, a segment located near the Amerada-Hess CO2 Substation,
was considered. Segment G would have extended the north-south por-
tion of the preferred route for an additional 0.5 miles to the north and
then turned east for 0.5 miles to connect with the Amerada-Hess CO2
Substation. Segment G is not a viable option and was subsequently not
included as part of the preferred route because it passes within 26.50
feet of a flare stack and would have required the reconstruction of the
east-west portion of Segment G as a double circuit line. The costs as-
sociated with the construction and maintenance of a double circuit line
are prohibitive.

Alternate Route - The alternate route begins at Doss Substation lo-
cated at Southwest Avenue G and Southwest 11th Street in Seminole in
Section 193, Block G, WTRR Survey and runs west across Wardswell
Draw for approximately 1 mile, approximately 300 feet south of South-
west Avenue G. The route then turns northwest and crosses the junc-
tion of County Road 302 and 303 and the northeast corner of Section
222 into Section 221. The route then turns north approximately 1 mile
crossing U.S. 62/180, continuing on north in Section 220 0.75 miles to
TX 214. The route then turns northwest in Section 220 and follows TX
214 for approximately 0.25 miles. The route then crosses TX 214 into
Section 219 and runs north for approximately 0.75 miles, turns west for
approximately 0.3 miles, and finally north for approximately 0.3 miles
into Amerada-Hess CO2 Substation located in Section 218. The total
distance of the alternate route is approximately 4.35 miles.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas by October 27, 2003, mail at P. O.
Box 13326, Austin, Texas 78711-3326, or by phone at (512) 936-7120
or toll-free at 1-888-782-8477. Hearing and speech-impaired individu-
als with text telephone (TTY) may contact the commission at (512)
936-7136 or use Relay Texas (toll-free) 1-800-735-2989. All com-
ments should reference Docket Number 28390.

TRD-200306226
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 23, 2003

♦ ♦ ♦
Notice of Application for Service Provider Certificate of
Operating Authority

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application on September 18, 2003, to relinquish
a service provider certificate of operating authority (SPCOA), pursuant
to §§54.151 - 54.156 of the Public Utility Regulatory Act (PURA). A
summary of the application follows.

Docket Title and Number: Application of Small Town Advanced
Communications, LLC to Relinquish Its Service Provider Certificate
of Operating Authority, Docket Number 28378 before the Public
Utility Commission of Texas.

Applicant intends to relinquish its Certificate Number 60405.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free at
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1-888-782-8477 no later than October 8, 2003. Hearing and speech-im-
paired individuals with text telephone (TTY) may contact the commis-
sion at (512) 936-7136 or toll free at 1-800-735-2989. All comments
should reference Docket Number 28378.

TRD-200306225
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 23, 2003

♦ ♦ ♦
Notice of Application for Service Provider Certificate of
Operating Authority

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application on September 17, 2003, for a service
provider certificate of operating authority (SPCOA), pursuant to Public
Utility Regulatory Act (PURA) §§54.151 - 54.156. A summary of the
application follows.

Docket Title and Number: Application of Computer Network Technol-
ogy Corporation for a Service Provider Certificate of Operating Au-
thority, Docket Number 28549 before the Public Utility Commission
of Texas.

Applicant intends to provide data-only services.

Applicant’s requested SPCOA geographic area includes the entire State
of Texas served by all incumbent local exchange companies.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free at
1-888-782-8477 no later than October 8, 2003. Hearing and speech-im-
paired individuals with text telephone (TTY) may contact the commis-
sion at (512) 936-7136 or toll free at 1-800-735-2989. All comments
should reference Docket Number 28549.

TRD-200306187
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 22, 2003

♦ ♦ ♦
Notice of Application to Amend Certificated Service Area
Boundaries in Cameron County, Texas

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application filed on September 22, 2003, for
an amendment to certificated service area boundaries within Cameron
County, Texas.

Docket Style and Number: Application of Magic Valley Electric Coop-
erative, Incorporated (MVEC) and AEP Texas Central for a Certificate
of Convenience and Necessity for Service Area Boundaries in Cameron
County Docket Number 28586.

The Application: MVEC filed an application to change the existing
boundary line between the electric distribution service territory of
MVEC and AEP Texas Central (formerly known as Central Power
and Light) in Cameron County. The boundary line divides the La Tina
Country Estates Subdivision such that MVEC can provide electric
service to most, but not all, of the platted lots in the subdivision. The
companies believe that it will be less costly and more efficient for
MVEC to serve all of the platted lots because MVEC has facilities
close by and is already serving many of those lots. The two companies

have jointly filed this application to change the boundaries so that
MVEC can serve all of the lots currently platted in the La Tina Country
Estates Subdivision.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas no later than October 14, 2003 by
mail at P. O. Box 13326, Austin, Texas 78711-3326, or by phone at
(512) 936-7120 or toll-free at 1-888-782-8477. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or use Relay Texas (toll-free) 1-800-735-
2989. All comments should reference Docket Number 28586.

TRD-200306251
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 24, 2003

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On September 17, 2003, Southwestern Bell Telephone, LP doing busi-
ness as SBC Texas, and Amerimex Communications Corporation, col-
lectively referred to as applicants, filed a joint application for approval
of amendment to an existing interconnection agreement under §252(i)
of the federal Telecommunications Act of 1996, Public Law Number
104-104, 110 Statute 56, (codified as amended in scattered sections of
15 and 47 United States Code) (FTA) and the Public Utility Regula-
tory Act, Texas Utilities Code Annotated, Chapters 52 and 60 (Vernon
1998 & Supplement 2003) (PURA). The joint application has been des-
ignated Docket Number 28553. The joint application and the underly-
ing interconnection agreement are available for public inspection at the
commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by fil-
ing three copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
28553. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by October 20, 2003, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
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§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 28553.

TRD-200306084
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 18, 2003

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On September 17, 2003, Southwestern Bell Telephone, LP doing busi-
ness as SBC Texas, and Metro Teleconnect Companies, Incorporated,
collectively referred to as applicants, filed a joint application for ap-
proval of amendment to an existing interconnection agreement under
§252(i) of the federal Telecommunications Act of 1996, Public Law
Number 104-104, 110 Statute 56, (codified as amended in scattered
sections of 15 and 47 United States Code) (FTA) and the Public Utility
Regulatory Act, Texas Utilities Code Annotated, Chapters 52 and 60
(Vernon 1998 & Supplement 2003) (PURA). The joint application has
been designated Docket Number 28554. The joint application and the
underlying interconnection agreement are available for public inspec-
tion at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by fil-
ing three copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
28554. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by October 20, 2003, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings

concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 28554.

TRD-200306085
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 18, 2003

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On September 17, 2003, Southwestern Bell Telephone, LP doing busi-
ness as SBC Texas, and Covad Communications Company, collectively
referred to as applicants, filed a joint application for approval of amend-
ment to an existing interconnection agreement under §252(i) of the fed-
eral Telecommunications Act of 1996, Public Law Number 104-104,
110 Statute 56, (codified as amended in scattered sections of 15 and 47
United States Code) (FTA) and the Public Utility Regulatory Act, Texas
Utilities Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supple-
ment 2003) (PURA). The joint application has been designated Docket
Number 28555. The joint application and the underlying interconnec-
tion agreement are available for public inspection at the commission’s
offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by fil-
ing three copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
28555. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by October 20, 2003, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.
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After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 28555.

TRD-200306086
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 18, 2003

♦ ♦ ♦
Public Notice of Interconnection Agreement

On September 17, 2003, Sugar Land Telephone Company doing busi-
ness as Alltel, and Southwestern Bell Telephone, LP doing business as
SBC Texas, collectively referred to as applicants, filed a joint appli-
cation for approval to adopt the rates, terms, and conditions of a pre-
viously-approved interconnection agreement adopted pursuant to the
§252(e) of the federal Telecommunications Act of 1996, Public Law
Number 104-104, 110 Statute 56, (codified as amended in scattered
sections of 15 and 47 United States Code) (FTA) and the Public Utility
Regulatory Act, Texas Utilities Code Annotated, Chapters 52 and 60
(Vernon 1998 & Supplement 2003) (PURA). The joint application has
been designated Docket Number 28561. The joint application and the
underlying interconnection agreement are available for public inspec-
tion at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing three copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 28561. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by October 20, 2003, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 28561.

TRD-200306087
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 18, 2003

♦ ♦ ♦
Request for Proposals for Market Information Services to the
Commission Pursuant to Texas Utilities Code, Subchapter F

The Public Utility Commission of Texas (commission or PUC) is issu-
ing a Request for Proposals (RFP) to select a vendor to provide mar-
ket information services to the commission pursuant to Texas Utilities
Code, Chapter 39, Subchapter F. This RFP is issued pursuant to the
PUC’s authority under Title II, Texas Utilities Code, §39.262.

To be considered, the proposals must arrive at the PUC on or before
3:00 p.m., C.S.T., Friday, October 17, 2003. The commission expects
to designate a vendor on or before Thursday, October 23, 2003, and the
vendor must be prepared to commence service on or before December
1, 2003.

Entities that meet the definition of a historically underutilized business,
as defined in Texas Government Code §2161.001, are encouraged to
submit a proposal.

Project description. PUC Substantive Rule §25.263(j) requires the use
of an independent third party to calculate the difference between the net
Price To Beat (PTB) (as defined in Texas Utilities Code §39.202) and
the market price of electricity for the residential and small commercial
customer classes in each transmission and distribution utility region on
specified dates during the period beginning January 1, 2002 and ending
January 1, 2004. This difference will be used in the determination of
the true-up amounts of PTB revenues.

Affiliated retail electric providers (AREPs)--retail electric providers af-
filiated with or the successors in interest of an electric utility certifi-
cated to serve an area--are required to file a true-up application after
January 12, 2004, on a schedule determined by the PUC. AREPs and
competitive retail electric providers are required to make available to an
independent third party the data necessary for the determination of the
true-up amounts of PTB revenues. The data must remain confidential,
but individual findings may be subject to audit by the PUC. The services
of the independent third party will be funded by the AREPs through one
or more assessments made by the PUC. The independent third party
will collect data from the retail electric providers and provide services
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to the PUC as required by PUC Substantive Rule §25.263(j), True-up
of PTB revenues.

Price. Costs must be justified in terms of activities and objects of ex-
penditure and must be reasonable and necessary to provide the required
services. Financial resources must be adequately and appropriately al-
located among cost categories in a cost-effective and prudent business
manner to accomplish the RFP objectives and activities. The proposer
must distinguish between labor and non-labor costs.

Selection criteria. The evaluation team will recommend selection of a
proposal for this program based on the ability of the proposer to pro-
vide the best value to the state and the proposer’s ability to provide the
required services. In addition to the proposer’s ability to carry out all of
the requirements contained in the RFP, demonstrated competence and
qualifications of the proposer and the reasonableness of the proposed
fee will be considered. A team of staff evaluators will review all the
proposals submitted. A complete description of selection criteria is set
forth in the RFP. Proposers will be notified in writing of the selection.

Requesting the proposal. A complete copy of the RFP may be obtained
by written request to Lisa Trueper, Purchaser, Public Utility Commis-
sion of Texas, William B. Travis Building, 1701 North Congress Av-
enue, Austin, TX 78701, or by fax (512) 936- 7058, or by email request
to lisa.trueper@puc.state.tx.us. The RFP will be available Friday, Oc-
tober 3, 2003 and will be mailed on that date to all parties who have
requested a copy. You may also download the RFP from the PUC web-
site at www.puc.state.tx.us, under Hot Topics, and from the Electronic
Business Daily website sponsored by the Texas Department of Eco-
nomic Development at www.marketplace.state.tx.us.

Deadline for receipt of proposals. Proposals must be received no later
than 3:00 p.m. on Friday, October 17, 2003, in the Public Utility Com-
mission of Texas Central Records, Room G-113, Public Utility Com-
mission of Texas, William B. Travis Building, 1701 North Congress
Avenue, Austin, TX 78701. Proposals received in Central Records af-
ter 3:00 p.m. on Friday, October 17, 2003 will not be considered. Pro-
posals may be received in Central Records between 9:00 a.m. and 5:00
p.m., Monday through Friday, except on holidays. Regardless of the
method of submission of the proposal, the commission will rely solely
on the time/date stamp of Central Records in establishing the time and
date of receipt. Proposals should be filed under Project Number 28100.

TRD-200306243
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 23, 2003

♦ ♦ ♦
Texas Residential Construction Commission
Request for Proposal for Consulting Services

The Texas Residential Construction Commission (the Commission) is
soliciting proposals to retain a consultant to provide advisory services
to the Commission for development of language for rules and guide-
lines as required by House Bill 730 passed during the 78th Legislative
Session with an effective date of September 1, 2003.

The Commission has been unable as yet to hire staff to advise in the
development of rules needed to transact business, much of which be-
gins on January 1, 2004, as mandated by statute. Therefore, there is an
urgent need to employ a consultant to draft suggested language for the
many rules necessary to conduct the State’s business in a timely fash-
ion. The Commission believes the cost is justified due to the intended
benefit of this legislation to provide the public as soon as possible with a

dispute resolution process and to begin the registration of homebuilders
throughout the State of Texas.

A copy of the request for proposal (RFP) is posted and may be
downloaded at: www.trcc.state.tx.us. To receive copies of the RFP
contact: Caroline Jackson, P.O. Box 13144, Austin, Texas 78711;
512/463-7348; facsimile- 512/475-2872; or electronically at: caro-
line.jackson@license.state.tx.us. Proposals must be received by 5:00
p.m. on October 7, 2003.

The Commission reserves the right to accept or reject any or all requests
submitted. The Commission is under no legal or other obligation to ex-
ecute a contract on the basis of this Request for Proposals. The Request
for Proposals does not commit the Commission to pay for any costs in-
curred prior to the approval of a request.

TRD-200306248
William H. Kuntz, Jr.
Acting Executive Director
Texas Residential Construction Commission
Filed: September 23, 2003

♦ ♦ ♦
Teacher Retirement System of Texas
Notice of Contract Award

In compliance with the provisions of Government Code, Chapter 2254,
Subchapter B, §2254.030, the Teacher Retirement System of Texas
("TRS") furnishes this notice of contract award.

The consultant will advise and assist TRS in the identification, evalua-
tion and selection of an individual to serve as TRS’ Executive Director.

TRS has retained Heidrick & Struggles of 223 South Wacker Drive,
Suite 420, Chicago, Illinois.

The total cost is not anticipated to exceed $67,200. The contract was
executed to be effective on August 28, 2003 with the intent that the
search will be completed in a three-month period and the contract will
expire upon the filling of the position or the termination of the relation-
ship.

Resumes and recommended questions will be provided to the Search
Committee of the Board and/or the Board for the interview of candi-
dates. Profiles for all candidates considered as competitive for the po-
sition will also be provided. In addition, status reports will be provided
on a weekly basis.

TRD-200306260
Ronnie Jung
Interim Executive Director
Teacher Retirement System of Texas
Filed: September 24, 2003

♦ ♦ ♦
Request for Proposals

The Teacher Retirement System of Texas, pursuant to Article 3.50-8
of the Insurance Code, is requesting proposals for Administrative Ser-
vices for the Health Reimbursement Arrangement Program required by
Article 3.50-8 of the Insurance Code.

Those interested in making a proposal may contact Ms. Debbie Pina by
e-mail or fax. Ms. Pina’s e-mail address is Debbie.Pina@trs.state.tx.us
and the fax number is 512.542.6500.

Proposals for providing administrative services must be received by
4:00 PM (CT), November 12, 2003 at the office of Ms. Debbie Pina,
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Room 410E, Teacher Retirement System of Texas, 1000 Red River
Street, Austin, Texas 78701.

The award of the contract will be on the basis of demonstrated compe-
tence and qualifications to perform the services. Cost of the services
will be a factor but may not be the determining factor.

TRD-200306259
Ronnie Jung
Interim Executive Director
Teacher Retirement System of Texas
Filed: September 24, 2003

♦ ♦ ♦
Texas State University-San Marcos
Request for Proposals

(Editor’s Note: Texas State University-San Marcos published a Re-
quest for Proposals in the September 26, 2003, issue of the Texas Reg-
ister (28 TexReg 8452). Due to an error by the university the last three
paragraphs were omitted. The Request for Proposals is republished in
its entirety.)

Texas State University-San Marcos has created a preliminary university
marketing plan and positioning statement and is now seeking a firm
with the expertise to provide professional services in the following two
areas:

1. Conduct a tuition pricing study that will provide our institution a
sound, empirical foundation for making price decisions for student tu-
ition. The study should answer the following questions:

What are the enrollment consequences of various price points in terms
of the quality, size, and composition of the applicant and matriculant
pools?

How can the impact of a price increase on particular groups of interest
(such as high-ability students, low-income families, and underrepre-
sented minorities) be managed?

What is the magnitude of the net revenue gains that can be realized
at various price points, taking into account necessary investments in
increased financial aid?

2. Use sound qualitative and quantitative measures to evaluate current
marketing plan and positioning statement and provide information to
position the university as an institution of choice and improve its image
as a leading public university by answering the following questions:

How should the university position itself, based on its strengths and
directions, to achieve further gains in student markets?

How can the university’s name change be used in this effort?

Which university directions and initiatives will do most to strengthen
the university’s position?

The firm will use this information to frame the basis for an integrated
brand-marketing campaign, including creative toolkit, templates, the-
matic copy, materials and training.

Cost of contract not to exceed $250,000.

Please contact Dr. Cathy A. Fleuriet, Associate Vice President for In-
stitutional Effectiveness at (512) 245-8113.

Deadline: October 15, 2003

TRD-200306261

♦ ♦ ♦
Texas Department of Transportation

Notice of Intent, SH 249 Expansion

Pursuant to 43 TAC §2.43 (e)(3), the Texas Department of Transporta-
tion (TxDOT) is issuing this notice to advise the public that an En-
vironmental Impact Statement (EIS) will be prepared for a proposed
project in the SH 249 corridor within Montgomery and Grimes Coun-
ties, Texas.

TxDOT, in cooperation with the Federal Highway Administration
(FHWA), is considering improvements in the SH 249 corridor within
Montgomery and Grimes Counties, Texas. The project study area
is approximately 15 miles in length from FM 149 in Montgomery
County to FM 1774 in Grimes County. Cities within the study area
include Pinehurst, Magnolia, and Todd Mission.

A Major Investment Study (MIS) for the project was completed in
2002. The MIS evaluated modal, configuration, and route corridor al-
ternatives within the overall study area and recommended an alternative
which was the most feasible modal, configuration, and route corridor
that met the regions transportation needs, while minimizing impacts
to the surrounding environment. The most feasible corridor alterna-
tive studied in the MIS was selected based on the detailed evaluation
of the viable alternatives, as well as public input. This alternative en-
compasses two general-purpose lanes in each direction, including aux-
iliary lanes between on-ramps and off-ramps where appropriate. The
EIS will study in detail the preferred route corridor that was selected in
the MIS and recommend a preferred alternative alignment within this
corridor. The EIS is authorized pursuant to the Texas Transportation
Commission Minute Order No. 104908 issued January 26, 1995.

A public scoping meeting will be held in the fall of 2003. The purpose
of the public scoping meeting is to request comments and identify is-
sues that will be considered during the evaluation of alignment alterna-
tives and preparation of the EIS. All interested citizens are encouraged
to attend this meeting. Persons who have special communication or
accommodation needs, and who plan to attend the public meeting are
asked to contact TxDOT at 713-802-5072 at least two business days
prior to the meeting so that accommodations may be made. Large-scale
maps of the project area will be displayed at the meeting. This will be
the first in a series of meetings to solicit public comments on the pro-
posed action. In addition, a public hearing will be held. Public notice
will be given regarding the time and place of the public hearing as well
as any future public meetings. The Draft EIS will be available for pub-
lic agency review and comment prior to the public hearing.

The EIS will evaluate potential impacts from construction and opera-
tion of the proposed roadway including, but not limited to, the follow-
ing: transportation impacts (construction detours, construction traffic,
mobility improvement and evacuation improvement), air, and noise im-
pacts from construction equipment and operation of the facilities, wa-
ter quality impacts from construction area and roadway storm water
runoff, impacts to water of the United States including wetlands from
right-of-way encroachment, impacts to historic and archeological re-
sources, impacts to floodplains, and impacts and/or potential displace-
ments to residents and businesses.

Letters describing the proposed action and soliciting comments will
be sent to appropriate federal, state, and local agencies, and private
organizations and citizens who have previously expressed or are known
to have interest in this proposal. To ensure that the full range of issues
related to this proposed action are addressed and all significant issues
identified, comments and suggestions are invited from all interested
parties. Comments or questions concerning this proposed action and
the EIS should be directed to TxDOT at the address provided.

Agency Contact: Comments or questions concerning this proposed ac-
tion and the EIS should be directed to Dianna F. Noble, P.E., Texas
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Department of Transportation, Environmental Affairs Division, 125 E.
11th Street, Austin, Texas 78701, telephone 512-416-2734.

TRD-200306236
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: September 23, 2003

♦ ♦ ♦
Public Notice--Aviation

Pursuant to Transportation Code, §21.111, and Title 43, Texas Admin-
istrative Code, §30.209, the Texas Department of Transportation con-
ducts public hearings to receive comments from interested parties con-
cerning proposed approval of various aviation projects.

For information regarding actions and times for aviation public hear-
ings, please go to the following web site:

http://www.dot.state.tx.us

Click on Aviation, click on Aviation Public Hearing. Or, contact
Karon Wiedemann, Aviation Division, 150 East Riverside, Austin,
Texas 78704, (512) 416-4520 or 800 68 PILOT.

TRD-200306235
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: September 23, 2003

♦ ♦ ♦
Request for Proposals--Highway Safety Plan

In accordance with 43 TAC §25.901, et seq., the Texas Department
of Transportation is requesting project proposals, including proposals
to participate in Selective Traffic Enforcement Program Wave projects
(STEP), to support the traffic safety goals and strategies listed in this
request. These goals and strategies will form the basis for the Fis-
cal Year (FY) 2005 Highway Safety Plan (HSP). As alcohol-related
crashes are the leading cause of traffic fatalities in Texas, proposals to
reduce driving while impaired (DWI) are especially sought. Proposals
to improve occupant protection use are also highly desired. All propos-
als must include a minimum of 10% local cost share in the first three
years of an approved project. Proposals for a second or subsequent
year of funding must include a Cost Assumption Plan, demonstrating
how the proposal will be funded after federal funding ends. Propos-
als for a fourth or fifth year must contain a 35% and 50% cost share
respectively. Each proposal must state which goal(s) and strategy(ies)
included in this RFP it will support. Eligible organizations are state
and local governments, educational institutions, and non-profit orga-
nizations. Eligible, non-governmental organizations are subject to a
pre-award audit prior to any grant execution.

Project Selection Process: The Texas HSP is developed through a
strategic performance planning process, with the selection of projects
based on problem identification and project solution offered in the pro-
posals. Traffic safety managers will review and evaluate each proposal
for applicability to Texas’ traffic safety problems. Each qualifying
project proposal will be scored against a number of selected criteria.
Criteria include strength of problem identification supported with veri-
fiable, current, and applicable documentation of the state or local traffic

safety problem; quality of the proposed solution plan; realistic perfor-
mance objectives and measures; time-framed action plan; cost eligibil-
ity; percent of matching funding proposed; and the necessity and rea-
sonableness of the budget. Proposals including the purchase and dis-
tribution of child passenger safety seats or other occupant protection
devices and supplies require a 50% cost share. Proposals for Selective
Traffic Enforcement Program (STEPs) are limited to one or more of the
following: Driving While Intoxicated, Occupant Protection, Speed, or
Intersection Traffic Control. STEP proposals to specifically address
these problems related to commercial motor vehicles will also be con-
sidered. Education, training, or presentation proposals using public
schools must include written support from target schools or school dis-
tricts that the product will be included in the curriculum. Proposals for
immediate or potential statewide projects in public schools must also
have verification of coordination and commitment from the Texas Ed-
ucation Agency. Proposals must be submitted by the responsible entity
or have the written support from an authorized representative of that
agency. Separate documents with information pertaining to the sub-
mitting agency’s qualifications, commitment, availability of external
resources, task force associations, or previous traffic safety or related
experience may also be included with the proposal. Once the scoring
process is complete, proposed projects are assigned priority for avail-
able funding. Selected proposals will be recommended for inclusion
in the Texas HSP expected to begin in federal fiscal year 2005 (Octo-
ber 1, 2004). Eligible and worthwhile projects may be initiated prior
to this date if sufficient funding is available. Proposals selected for
inclusion in the FY 2005 HSP become cost reimbursable grant-in-aid
agreements. Contracts with vendors will be made through the state
purchasing process, not through this request for proposal process. All
information resource-related activities will be subject to TxDOT infor-
mation resource procurement procedures. Federal and state grant funds
cannot be used for lobbying.

HSP Review and Approval: The HSP will be submitted to the Texas
Transportation Commission for approval. Upon approval, the HSP is
submitted to the Governor’s Office and forwarded to the federal gov-
ernment for review and comment.

HSP Implementation: The HSP becomes operational on October 1
of every year if federal appropriations allow. Funds are to be used
to support state problem identification, planning and implementation
of a program to reduce crashes, deaths, and injuries on Texas road-
ways. The traffic safety program is designed to implement worthwhile
projects to be assumed by the sponsoring agency, not as financial sup-
port for continuing operation. Texas Traffic Safety Program project
grant agreements supported with non-dedicated federal funds are lim-
ited to the length of the proposed grant period and usually do not receive
extended funding beyond three years. Also, "supplanting" (use of fed-
eral funds to support personnel or an activity that is already supported
by local or state funds) is prohibited. Funding is also provided from
state, local, and private sources.

HSP Program Areas and Goals: Proposals are being solicited for the
following goals and strategies:

GOAL: Reduce the number of motor vehicle crashes, injuries, and fa-
talities in Texas

STRATEGIES:

•Increase enforcement of traffic laws

•Increase public education and information campaigns, including em-
ployer-based traffic safety

•Lower number of people driving while impaired

•Improve emergency medical services in rural areas
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GOAL: Reduce alcohol related crashes, injuries and fatalities

STRATEGIES:

•Improve anti-DWI public information and education campaigns

•Improve blood alcohol content testing

•Increase enforcement of driving while impaired (DWI) laws

•Establish law enforcement task forces and coordinated enforcement
campaigns

•Increase training for anti-DWI advocates

•Improve training, coordination, and information for law enforcement
officers and DWI prosecutors

•Improve DWI processing procedures

•Increase intervention efforts

•Develop a DWI and minor-in-possession tracking system

•Improve adjudication of DWI cases through

•Improved training for judges

•Improved training for prosecutors

•Improved support materials for judges and prosecutors

•Improve judicial training on administrative license revocation (ALR)
and DWI cases

•Improve data collection and linkages

•Improve education programs on alcohol for youth

GOAL: Reduce the number of alcohol-related crashes where the driver
is under age 21

STRATEGIES:

•Increase enforcement of anti-DUI laws

•Increase public education and information, concentrating on youth
ages 5-13 and 14-20, including parent education on drinking and driv-
ing

•Establish college campus anti-DUI programs

•Develop innovative ways and programs to combat underage drinking
and driving

•Increase graduation/prom alcohol free activities

•Expand "El Protector" and keep concentration on alcohol issues

•Increase intervention efforts

GOAL: Reduce the number of speed-related crashes

STRATEGIES:

•Increase enforcement of speed laws

•Increase public education and information campaigns to reduce speed-
ing

•Identify best practices for speed deterrence when law enforcement is
not present

•Improve traffic calming techniques and use

GOAL: Increase safety belt use in all passenger vehicles and trucks

STRATEGIES:

•Increase safety belt and child passenger safety seat use

•Increase enforcement of safety belt use laws

•Increase public education and information on benefits of safety belt
use

•Increase intervention efforts by healthcare professionals, teachers, and
all safety advocates

•Concentrate efforts on historically low use populations

•Increase judges and prosecutors awareness of safety belt misuse.

GOAL: Increase child passenger safety seat use

STRATEGIES:

•Increase enforcement of child passenger safety laws

•Increase public education and information campaigns on child passen-
ger safety

•Increase retention of child passenger safety (CPS) technicians

•Increase training opportunities for CPS Instructors

•Continue CPS seat distribution programs for low income families

•Increase EMS/fire department involvement in CPS fitting stations

GOAL: Increase use of safety belts by passenger vehicle and pickup
occupants ages 5-17

STRATEGIES:

•Increase enforcement of safety belt use laws

•Increase public education and information campaigns on occupant
protection

GOAL: Reduce number of traffic crashes, injuries and fatalities in
work zones per 100 million miles traveled in Texas

STRATEGIES:

•Increase enforcement of traffic laws in work zones

•Increase public education and information on traffic safety in work
zones

•Evaluate best practices for reducing work zone crashes, injuries and
fatalities

GOAL: Reduce the number of bicyclist fatalities

STRATEGIES:

•Increase enforcement of traffic laws about bicycle right of way

•Increase motorist awareness of bicycle rights through public informa-
tion and education campaigns

•Increase use of safety equipment

•Improve bicycle crash data

GOAL: Reduce number of pedestrian fatalities

STRATEGIES:

•Improve identification of problem areas for pedestrians

•Improve public education and information on pedestrians and "safe
walking"

•Improve data collection on pedestrian injuries and fatalities

GOAL: Increase use of motorcycle helmets

STRATEGIES:

•Increase enforcement of existing helmet law for riders and passengers
under 18
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•Improve public education and information on the value of wearing a
helmet

GOAL: Improve timeliness, quality of and linkages between traffic
crash data bases

STRATEGIES:

•Link Departments of Health, Transportation, and Public Safety
databases

•Improve local databases and their ability to electronically transmit
crash data to department of health and public safety

GOAL: Reduce the number of commercial motor vehicle (CMV)
crashes, injuries and fatalities

STRATEGIES:

•Increase enforcement of commercial motor vehicle (CMV) speed lim-
its

•Increase public education and information on sharing the road with
CMVs

•Insure all citations are attached to the CMV driving license

•Develop partnerships with CMV industry and trade associations to
increase education and training of the general public and drivers

GOAL: Reduce the number of crashes, injuries and fatalities caused
by distracted driving.

STRATEGIES:

•Improve crash data reporting where distracted driving is a factor

•Increase public information and education of distracted driving dan-
gers

Project Proposals: Current project proposal application forms and in-
structions, plus other related documents are available at the TxDOT
internet site:

www.dot.state.tx.us/trafficsafety

or upon request by contacting the Traffic Operations Division, Traffic
Safety Section, attention Mr. Bill Strawn at (512) 416-2613 or from the
Traffic Safety Specialist at the nearest TxDOT district office. Propos-
als must be submitted in writing to the nearest TxDOT district office,
Attention: Traffic Safety Specialist, or mailed directly to Terry Pence,
Traffic Operations Division, Texas Department of Transportation, 125
East 11th Street, Austin, Texas 78701-2483. Proposals must be re-
ceived by TxDOT no later than 5 p.m., December 15, 2003.

Authority and Responsibility: The traffic safety grant derives from
the National Highway Safety Act of 1966 (23 USC §401, et seq.), and
the Texas Traffic Safety Act of 1967 (Transportation Code, Chapter
723). An integral part of the Texas Department of Transportation and
working through the department’s 25 districts for local projects, the
program is administered at the state level by the department’s Traffic
Operations Division. The executive director of the department is the
designated Governor’s Highway Safety Representative.

TRD-200306237
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: September 23, 2003

♦ ♦ ♦
Texas Workers’ Compensation Commission
Invitation to Apply to the Medical Advisory Committee (MAC)

The Texas Workers’ Compensation Commission seeks to have a diverse
representation on the MAC and invites all qualified individuals from
all regions of Texas to apply for openings on the MAC in accordance
with the eligibility requirements of the Procedures and Standards for
the Medical Advisory Committee.

The Medical Review Division is currently accepting applications for
the following Medical Advisory Committee representative positions:
1. Alternate Public Health Care Facility Representative 2. Primary
and Alternate Private Health Care Facility 3. Primary and Alternate
Osteopath 4. Primary and Alternate Chiropractor 5. Primary and Al-
ternate Dentist Representatives 6. Primary and Alternate Pharmacist
7. Primary and Alternate Occupational Therapist 8. Alternate Medical
Equipment Supplier Representative 9. Alternate Employer Represen-
tative 10. Primary and Alternate General Public Representatives 11.
Primary and Alternate Insurance Carrier Representatives 12. Primary
and Alternate Acupuncturist Representatives.

Commissioners for the Texas Workers’ Compensation Commission
appoint the Medical Advisory Committee members, which are com-
posed of 18 primary and 18 alternate members representing health care
providers, employees, employers, insurance carriers, and the public.

The purpose and tasks of the Medical Advisory Committee are outlined
in the Texas Workers’ Compensation Act, §413.005, which includes
advising the Commission’s Medical Review Division on the develop-
ment and administration of medical policies, rules and guidelines.

The Medical Advisory Committee meetings must be held at least quar-
terly each fiscal year during regular Commission working hours. Mem-
bers are not reimbursed for travel, per diem, or other expenses associ-
ated with Committee activities and meetings.

During a primary member’s absence, an alternate member must at-
tend meetings of the Medical Advisory Committee, subcommittees,
and work groups to which the primary member is appointed. The alter-
nate may attend all meetings and shall fulfill the same responsibilities
as primary members, as established in the Procedures and Standards
for the Medical Advisory Committee as adopted by the Commission.

Applications and other relevant Medical Advisory Committee informa-
tion may be viewed and downloaded from the Commission’s website at
http://www/twcc.state.tx.us and then clicking on Calendar of Commis-
sion Meetings, Medical Advisory Committee. Applications may also
be obtained by calling Jane McChesney, MAC Coordinator at 512-804-
4855 or Judy Bruce, Director, Medical Review at 512-804-4802.

The qualifications as well as the terms of appointment for all positions
are listed in the Procedures and Standards for the Medical Advisory
Committee. These Procedures and Standards are as follows:

LEGAL AUTHORITY The Medical Advisory Committee for the
Texas Workers’ Compensation Commission, Medical Review Division
is established under the Texas Workers’ Compensation Act, (the Act)
§413.005.

PURPOSE AND ROLE The purpose of the Medical Advisory Commit-
tee (MAC) is to bring together representatives of health care specialties
and representatives of labor, business, insurance and the general public
to advise the Medical Review Division in developing and administer-
ing the medical policies, fee guidelines, and the utilization guidelines
established under §413.011 of the Act.

COMPOSITION Membership. The composition of the committee is
governed by the Act, as it may be amended. Members of the committee
are appointed by the Commissioners and must be knowledgeable and
qualified regarding work-related injuries and diseases.

Members of the committee shall represent specific health care provider
groups and other groups or interests as required by the Act, as it may
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be amended. As of September 1, 2001, these members include a public
health care facility, a private health care facility, a doctor of medicine,
a doctor of osteopathic medicine, a chiropractor, a dentist, a physical
therapist, a podiatrist, an occupational therapist, a medical equipment
supplier, a registered nurse, and an acupuncturist. Appointees must
have at least six (6) years of professional experience in the medical
profession they are representing and engage in an active practice in
their field.

The Commissioners shall also appoint the other members of the com-
mittee as required by the Act, as it may be amended. An insurance
carrier representative may be employed by: an insurance company; a
certified self-insurer for workers’ compensation insurance; or a govern-
mental entity that self-insures, either individually or collectively. An
insurance carrier member may be a medical director for the carrier but
may not be a utilization review agent or a third party administrator for
the carrier.

A health care provider member, or a business the member is associ-
ated with, may not derive more than 40% of its revenues from workers
compensation patients. This fact must be certified in their application
to the MAC.

The representative of employers, representative of employees, and rep-
resentatives of the general public shall not hold a license in the health
care field and may not derive their income directly from the provision
of health care services.

The Commissioners may appoint one alternate representative for each
primary member appointed to the MAC, each of whom shall meet the
qualifications of an appointed member.

Terms of Appointment: Members serve at the pleasure of the Commis-
sioners, and individuals are required to submit the appropriate applica-
tion form and documents for the position. The term of appointment for
any primary or alternate member will be two years, except for unusual
circumstances (such as a resignation, abandonment or removal from
the position prior to the termination date) or unless otherwise directed
by the Commissioners. A member may serve a maximum of two terms
as a primary, alternate or a combination of primary and alternate mem-
ber. Terms of appointment will terminate August 31 of the second year
following appointment to the position, except for those positions that
were initially created with a three-year term. For those members who
are appointed to serve a part of a term that lasts six (6) months or less,
this partial appointment will not count as a full term.

Abandonment will be deemed to occur if any primary member is ab-
sent from more than two (2) consecutive meetings without an excuse
accepted by the Medical Review Division Director. Abandonment will
be deemed to occur if any alternate member is absent from more than
two (2) consecutive meetings which the alternate is required to attend
because of the primary member’s absence without an excuse accepted
by the Medical Review Division Director.

The Commission will stagger the August 31st end dates of the terms
of appointment between odd and even numbered years to provide suf-
ficient continuity on the MAC.

In the case of a vacancy, the Commissioners will appoint an individual
who meets the qualifications for the position to fill the vacancy. The
Commissioners may re-appoint the same individual to fill either a pri-
mary or alternate position as long as the term limit is not exceeded. Due
to the absence of other qualified, acceptable candidates, the Commis-
sioners may grant an exception to its membership criteria, which are
not required by statute.

RESPONSIBILITY OF MAC MEMBERS Primary Members. Make
recommendations on medical issues as required by the Medical Review
Division.

Attend the MAC meetings, subcommittee meetings, and work group
meetings to which they are appointed.

Ensure attendance by the alternate member at meetings when the pri-
mary member cannot attend.

Provide other assistance requested by the Medical Review Division in
the development of guidelines and medical policies.

Alternate Members. Attend the MAC meetings, subcommittee meet-
ings, and work group meetings to which the primary member is ap-
pointed during the primary member’s absence.

Maintain knowledge of MAC proceedings.

Make recommendations on medical issues as requested by the Medical
Review Division when the primary member is absent at a MAC meet-
ing.

Provide other assistance requested by the Medical Review Division in
the development of guidelines and medical policies when the primary
member is absent from a MAC meeting.

Committee Officers. The chairman of the MAC is designated by the
Commissioners. The MAC will elect a vice chairman. A member shall
be nominated and elected as vice chairman when he/she receives a ma-
jority of the votes from the membership in attendance at a meeting at
which nine (9) or more primary or alternate members are present.

Responsibilities of the Chairman. Preside at MAC meetings and en-
sure the orderly and efficient consideration of matters requested by the
Medical Review Division.

Prior to a MAC meeting confer with the Medical Review Division Di-
rector, and when appropriate, the TWCC Executive Director to receive
information and coordinate: a. Preparation of a suitable agenda. b.
Planning MAC activities. c. Establishing meeting dates and calling
meetings. d. Establishing subcommittees. e. Recommending MAC
members to serve on subcommittees.

If requested by the Commission, appear before the Commissioners to
report on MAC meetings.

COMMITTEE SUPPORT STAFF The Director of Medical Review
will provide coordination and reasonable support for all MAC activ-
ities. In addition, the Director will serve as a liaison between the MAC
and the Medical Review Division staff of TWCC, and other Commis-
sion staff if necessary.

The Medical Review Director will coordinate and provide direction for
the following activities of the MAC and its subcommittees and work
groups:

Preparing agenda and support materials for each meeting.

Preparing and distributing information and materials for MAC use.

Maintaining MAC records.

Preparing minutes of meetings.

Arranging meetings and meeting sites.

Maintaining tracking reports of actions taken and issues addressed by
the MAC.

Maintaining attendance records.

SUBCOMMITTEES The chairman shall appoint the members of a
subcommittee from the membership of the MAC. If other expertise is
needed to support subcommittees, the Commissioners or the Director
of Medical Review may appoint appropriate individuals.
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WORK GROUPS When deemed necessary by the Director of Medical
Review or the Commissioners, work groups will be formed by the Di-
rector. At least one member of the work group must also be a member
of the MAC.

WORK PRODUCT No member of the MAC, a subcommittee, or a
work group may claim or is entitled to an intellectual property right in
work performed by the MAC, a subcommittee, or a work group.

MEETINGS Frequency of Meetings. Regular meetings of the MAC
shall be held at least quarterly each fiscal year during regular Commis-
sion working hours.

CONDUCT AS A MAC MEMBER Special trust has been placed in
members of the Medical Advisory Committee. Members act and serve
on behalf of the disciplines and segments of the community they repre-
sent and provide valuable advice to the Medical Review Division and
the Commission. Members, including alternate members, shall observe
the following conduct code and will be required to sign a statement at-
testing to that intent.

Comportment Requirements for MAC Members:

Learn their duties and perform them in a responsible manner;

Conduct themselves at all times in a manner that promotes cooperation
and effective discussion of issues among MAC members;

Accurately represent their affiliations and notify the MAC chairman
and Medical Review Director of changes in their affiliation status;

Not use their memberships on the MAC: a. in advertising to promote
themselves or their business. b. to gain financial advantage either for

themselves or for those they represent; however, members may list
MAC membership in their resumes;

Provide accurate information to the Medical Review Division and the
Commission;

Consider the goals and standards of the workers’ compensation system
as a whole in advising the Commission;

Explain, in concise and understandable terms, their positions and/or
recommendations together with any supporting facts and the sources
of those facts;

Strive to attend all meetings and provide as much advance notice to
the Texas Workers’ Compensation Commission staff, attn: Medical
Review Director, as soon as possible if they will not be able to attend
a meeting; and

Conduct themselves in accordance with the MAC Procedures and Stan-
dards, the standards of conduct required by their profession, and the
guidance provided by the Commissioners, Medical Review Division
or other TWCC staff.

TRD-200306185
Susan Cory
General Counsel
Texas Workers’ Compensation Commission
Filed: September 22, 2003

♦ ♦ ♦
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How to Use the Texas Register
Information Available: The 13 sections of the Texas

Register represent various facets of state government.
Documents contained within them include:

Governor - Appointments, executive orders, and
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for

opinions and opinions.
Emergency Rules- sections adopted by state agencies on

an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies

from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.

Adopted Rules - sections adopted following a 30-day
public comment period.

Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.

Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.

Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.

Open Meetings - notices of open meetings.
In Addition - miscellaneous information required to be

published by statute or provided as a public service.
Review of Agency Rules - notices of state agency rules

review.
Specific explanation on the contents of each section can be

found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 26 (2001) is cited
as follows: 26 TexReg 2402.

In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “26
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 26
TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.

Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For subscription information, see the back

cover or call the Texas Register at (800) 226-7199.

Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation

of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.

The TAC volumes are arranged into Titles (using Arabic
numerals) and Parts (using Roman numerals). The Titles are
broad subject categories into which the agencies are grouped as
a matter of convenience. Each Part represents an individual
state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).

The Titles of the TAC, and their respective Title numbers
are:
1. Administration
4. Agriculture
7. Banking and Securities
10. Community Development
13. Cultural Resources
16. Economic Regulation
19. Education
22. Examining Boards
25. Health Services
28. Insurance
30. Environmental Quality
31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15:

1 indicates the title under which the agency appears in the
Texas Administrative Code; TAC stands for the Texas
Administrative Code; §27.15 is the section number of the rule
(27 indicates that the section is under Chapter 27 of Title 1; 15
represents the individual section within the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 19, April 13,
July 13, and October 12, 2001). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each

volume of the Texas Register (calendar year).



Texas Register
Services

TheTexas Registeroffers the following services. Please check the appropriate box (or boxes).

Texas Natural Resource Conservation Commission, Title 30
❑ Chapter 285 $25 ❑ update service $25/year(On-Site Wastewater Treatment)
❑ Chapter 290$25 ❑ update service $25/year(Water Hygiene)
❑ Chapter 330$50 ❑ update service $25/year(Municipal Solid Waste)
❑ Chapter 334 $40 ❑ update service $25/year(Underground/Aboveground Storage Tanks)
❑ Chapter 335 $30 ❑ update service $25/year(Industrial Solid Waste/Municipal

 Hazardous Waste)
Update service should be in❑ printed format❑ 3 1/2” diskette

Texas Workers Compensation Commission, Title 28
❑ Update service $25/year

Texas Register Phone Numbers (800) 226-7199
Documents (512) 463-5561
Circulation (512) 463-5575
Marketing (512) 305-9623
Texas Administrative Code (512) 463-5565

Inf ormation For Other Divisions of the Secretary of State’s Office
Executive Offices (512) 463-5701
Corporations/

Copies and Certifications (512) 463-5578
Direct Access (512) 475-2755
Information (512) 463-5555
Legal Staff (512) 463-5586
Name Availability (512) 463-5555
Trademarks (512) 463-5576

Elections
Information (512) 463-5650

Statutory Documents
Legislation (512) 463-0872
Notary Public (512) 463-5705

Uniform Commercial Code
Information (512) 475-2700
Financing Statements (512) 475-2703
Financing Statement Changes (512) 475-2704
UCC Lien Searches/Certificates (512) 475-2705



Please use this form to order a subscription to the Texas Register, to order a back issue, or to indicate a
change of address. Please specify the exact dates and quantities of the back issues required. You may use
your VISA or Mastercard. All purchases made by credit card will be subject to an additional 2.1% service
charge. Return this form to the Texas Register, P.O. Box 13824, Austin, Texas 78711-3824. For more
information, please call (800) 226-7199.

□ Change of Address
(Please fill out information below)

□ Paper Subscription
□ One Year $200 □ First Class Mail $300

□ Back Issue ($10 per copy)
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Volume ________, Issue #_______.
(Prepayment required for back issues)
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 (Number for change of address only)
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Mastercard/VISA Number ____________________________________________
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