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Open Meetings
A notice of a meeting filed with the Secretary of State by a state
governmental body or the governing body of a water district or other district
or political subdivision that extends into four or more counties is posted at
the main office of the Secretary of State in the lobby of the James Earl
Rudder Building, 1019 Brazos, Austin, Texas.

Notices are published in the electronic Texas Register and available on-line.
http://www.sos.state.tx.us/texreg

To request a copy of a meeting notice by telephone, please call 463-5561 if
calling in Austin. For out-of-town callers our toll-free number is (800) 226-
7199. Or fax your request to (512) 463-5569.

Information about the Texas open meetings law is available from the Office
of the Attorney General. The web site is http://www.oag.state.tx.us.  Or
phone the Attorney General's Open Government hotline, (512) 478-OPEN
(478-6736).

For on-line links to information about the Texas Legislature, county
governments, city governments, and other government information not
available here, please refer to this on-line site.
http://www.state.tx.us/Government

•••

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY:  7-1-1.



Appointments

Appointments for October 30, 2003

Appointed to the Texas Emissions Reduction Plan Advisory Board for
a term to expire February 1, 2005, Purnendu K. Dasgupta of Lubbock.

Appointed to the Texas Emissions Reduction Plan Advisory Board for
a term to expire February 1, 2005, John B. Goodman of Houston.

Appointed to the Texas Emissions Reduction Plan Advisory Board for
a term to expire February 1, 2005, Naomi W. Lede, Ed.D. of Huntsville.

Appointed to the Texas Emissions Reduction Plan Advisory Board for
a term to expire February 1, 2005, Mark L. Rhea of Fort Worth.

Appointed to the Texas Board of Human Services for a term to expire
January 20, 2009, Teresa D. Wilkinson of Midland.

Appointed to the Texas Commission of Licensing and Regulation, pur-
suant to SB 279, 78th Legislature, Regular Session, for a term to expire
February 1, 2009, Luann Roberts Morgan of Midland.

Designated Douglas Turner of League City as Chairman of the Texas
Board of Professional Land Surveying for a term at the pleasure of the
Governor. Mr. Turner will replace Raul Wong of Dallas as chairman
of the board.

Designated Jerry Kane of Corpus Christi as Presiding Officer of the
Texas Board of Human Services. Mr. Kane will replace Jon Bradley
as presiding officer. Mr. Bradley no longer serves on the board.

Appointments for October 31, 2003

Appointed to the Texas Southern University Board of Regents for a
term to expire February 1, 2009, Harry E. Johnson, Sr. of Missouri
City (replacing Alphonso Jackson of Dallas whose term expired).

Appointed to the Texas Southern University Board of Regents for a
term to expire February 1, 2009, Belinda M. Griffin of Plano (replacing
Fred Ziedman of Houston whose term expired).

Appointed to the Texas Southern University Board of Regents for a
term to expire February 1, 2009, Dr. Robert Earl Childress of Rich-
mond (replacing Martin Wickliff of Houston whose term expired).

Appointments for November 3, 2003

Appointed to the Sabine River Authority of Texas, Board of Directors
for a term to expire July 6, 2009, Connie Wade of Longview (replacing
Joyce Hugman of Gladewater whose term expired).

Appointed to the Sabine River Authority of Texas, Board of Directors
for a term to expire July 6, 2009, Constance M. Ware of Marshall (Ms.
Ware is being reappointed).

Appointed to the Texas Building and Procurement Commission for a
term to expire January 31, 2009, Victor E. Leal of Muleshoe (replacing
Richard Salwen of Austin whose term expired).

Appointed to the Texas Building and Procurement Commission for a
term to expire January 31, 2009, Brenda Pejovich of Dallas (replacing
Noe Fernandez of McAllen whose term expired).

Appointments for November 4, 2003

Appointed to the Texas Department of Housing and Community Affairs
for a term to expire January 31, 2009, C. Kent Conine of Frisco (Mr.
Conine is being reappointed).

Appointed to the Texas Department of Housing and Community Affairs
for a term to expire January 31, 2009, Patrick R. Gordon of El Paso
(replacing Mike Jones of Tyler whose term expired).

Designated Elizabeth Anderson of Dallas as Presiding Officer of the
Texas Department of Housing and Community Affairs for a term at the
pleasure of the Governor. Mrs. Anderson will replace Michael Jones
as presiding officer of the board.

Rick Perry, Governor

TRD-200307690

♦ ♦ ♦
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TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 1. GENERAL LAND OFFICE

CHAPTER 3. GENERAL PROVISIONS
SUBCHAPTER C. SERVICES AND PRODUCTS
31 TAC §3.31

The General Land Office (GLO) amends on an emergency basis
§3.31(b)(7)(C) and (D) concerning Fees. The GLO has identified
that the affidavit filing fee and the fee required for the filing of each
deed, title opinion, or other piece of evidence needed to satisfy
the commissioner of the good faith claimant’s status, as onerous
burdens to assess persons’ whose title to current property inter-
ests are called into question under a vacancy application filed
in accordance with §51.176 Texas Natural Resources Code and
must be amended in order to prevent imminent peril to the public
welfare. A previous emergency rule was published in the Texas
Register on October 31, 2003, (28 TexReg 9339) which related
to waiving the fee for the filing of each deed, title opinion or other
evidence. This new emergency rule includes that emergency
amendment as well as the waiving of the affidavit filing fee. This
emergency rule is effective upon filing and will expire February
12, 2004, or until other notice is published in the Texas Register.

These subparagraphs are amended on an emergency basis due
to the imminent peril to public welfare caused by the onerous bur-
den to assess and collect from each person submitting a good
faith claimant status for a vacancy application filed with the GLO.
In accordance with §51.178, a person who avers that they have
occupied, or used, or previously occupied or used or whose pre-
decessors in interest have occupied or uses the land in ques-
tion under a filed vacancy application under §51.176 Texas Nat-
ural Resources Code, for purposes other than exploring for or
removing oil, gas, sulphur, or other minerals and geothermal re-
sources and has, had or whose predecessors in interest have
had the land in question enclosed or within definite boundaries
recognized in the community and in possession for a period of
at least ten years with a good faith belief that the vacancy was
included with the boundaries of a survey or surveys that were
previously titled awarded or sold under circumstances that would
have vested title in the property in question may file an applica-
tion for good faith claimant status with the GLO. The person filing
a good faith claimant status application must provide documen-
tation to the GLO to support their claim. Section 3.31(b)(7)(C)
and (D) requires that filing an affidavit or requesting each piece

of documentation filed, the GLO must assess a $25.00 filing fee.
This can result in the assessment of a large fee for a property
owner whose title is called into question under a vacancy appli-
cation. This places an onerous burden on the property owner
who is trying establish a preferential right to the land in question.

The emergency amendment of §3.31(b)(7)(C) and (D) will elim-
inate this onerous burden of assessing and collecting this fee
against these property owners.

Section 3.31(b)(7)(C) and (D) are amended on an emergency
basis under the Texas Natural Resources Code §51.174, which
provides the GLO with the authority to adopt rules necessary and
convenient to administer the subchapter.

§3.31. Fees.

(a) (No change.)

(b) General Land Office fees. The commissioner is authorized
and required to collect the following fees where applicable.

(1) - (6) (No change.)

(7) Vacancies:

(A) - (B) (No change.)

[(C) Affidavit filing fee: $25. ]

[(D) Each deed, title opinion, or other piece of evidence
needed to satisfy the commissioner of claimant’s status, other than
those filed in a contested case administrative proceeding: $25. ]

(8) - (16) (No change.)

This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency’s legal authority to adopt.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307687
Larry L. Laine
Chief Clerk, Deputy Land Commissioner
General Land Office
Effective Date: November 10, 2003
Expiration Date: February 12, 2004
For further information, please call: (512) 305-9129

♦ ♦ ♦
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TITLE 1. ADMINISTRATION

PART 3. OFFICE OF THE ATTORNEY
GENERAL

CHAPTER 55. CHILD SUPPORT
ENFORCEMENT
SUBCHAPTER D. FORMS FOR CHILD
SUPPORT ENFORCEMENT
1 TAC §55.120

The Office of the Attorney General proposes to revise Sub-
chapter D, Forms For Child Support Enforcement by adding
new §55.120, concerning the National Medical Support Notice
Forms. Texas Family Code §154.186 that was amended
by the 78th Legislature Regular Session (2003), House Bill
2001, effective July 1, 2003. Texas Family Code §154.186 (c)
authorizes the State’s Title IV-D agency to prescribe forms for
the efficient use of the Notice.

The National Medical Support Notice is federally mandated for
use in IV-D cases. It may also be used in any other Suit Af-
fecting the Parent Child Relationship order to enforce medical
child support. The Request for Review of National Medical Sup-
port Notice may be used by an obligor to contest the National
Medical Support Notice sent to the employer. The Termination
of National Medical Support Notice may be used in any Suit Af-
fecting the Parent Child Relationship order to terminate medical
child support.

Section 55.120 adds three forms for use of the National Medical
Support Notice by the Office of the Attorney General on all IV-D
cases.

Cynthia Bryant, Deputy Attorney General for Child Support, has
determined that for the first five years this new section is in effect,
there will be no significant fiscal implications for state or local
government.

Ms. Bryant has also determined that for each year of the first five
years the section is in effect, the public benefit as a result of this
new section is a more standardized means of communication
between State child support enforcement agencies, employers,
and parents.

Ms. Bryant has also determined that there will be no local em-
ployment impact and no adverse effect on small business as a
result of this new section.

Comments on this proposed section should be submitted to
Kathy Shafer, General Counsel Section, Child Support Division,
Office of the Attorney General, (physical address) 5500 East

Oltorf, Austin, Texas, 78741 or (mailing address) P.O. Box
12017, Mail Code 039, Austin, Texas 78711-2017.

The new section is proposed under the authority of Texas Family
Code §154.186.

The new section affects Texas Family Code §154.186.

§55.120. National Medical Support Notice, Request for Review of
National Medical Support Notice, Termination of National Medical
Support Notice.

(a) The National Medical Support Notice is federal mandated
for use in IV-D cases. It may also be used in any other Suit Affecting
the Parent Child Relationship order to enforce medical child support.
Figure: 1 TAC §55.120(a)

(b) The Request for Review of National Medical Support No-
tice may be used by an obligor to contest the National Medical Support
Notice sent to the employer.
Figure: 1 TAC §55.120(b)

(c) The Termination of National Medical Support Notice may
be used in any Suit Affecting the Parent Child Relationship order to
terminate medical child support.
Figure: 1 TAC §55.120(c)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 7,

2003.

TRD-200307649
Nancy S. Fuller
Assistant Attorney General
Office of the Attorney General
Earliest possible date of adoption: December 21, 2003
For information regarding this publication, you may contact A.G.
Younger, Agency Liaison, at (512) 463-2110.

♦ ♦ ♦
SUBCHAPTER N. NATIONAL MEDICAL
SUPPORT NOTICE
1 TAC §§55.701 - 55.707

The Office of the Attorney General proposes to add Subchap-
ter N, National Medical Support Notice by adding §§55.701 -
55.707. Texas Family Code §154.186 that was amended by the
78th Legislature Regular Session (2003), Senate Bill 2001, ef-
fective July 1, 2003. Texas Family Code §154.186 authorizes the
State’s Title IV-D agency to establish procedures by rule for the
use of the National Medical Support Notice.
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These new sections are being proposed to provide a standard-
ized means of communication between State child support en-
forcement agencies, employers, and parents. The Notice will
facilitate the process of enrolling children in the group health
plans for which their parents are eligible and create a uniform
and streamlined process for enforcement of medical child sup-
port to ensure that all children receive the health care coverage
for which they are eligible and to which they are entitled.

Cynthia Bryant, Deputy Attorney General for Child Support, has
determined that for the first five years these revised and new
sections as proposed are in effect, there will be no significant
fiscal implications for state or local government.

Ms. Bryant has also determined that for each year of the first
five years the sections are in effect, the public benefit as a re-
sult of these new sections is a more standardized and expedited
process of enrolling children in group health plans, and creating
a uniform and streamlined process for enforcing medical child
support.

Ms. Bryant has also determined that there will be no local em-
ployment impact and no adverse effect on small business as a
result of these new sections.

Comments on these proposed sections should be submitted to
Kathy Shafer, General Counsel Section, Child Support Division,
Office of the Attorney General, (physical address) 5500 East
Oltorf, Austin, Texas, 78741 or (mailing address) P.O. Box 12017,
Mail Code 039, Austin, Texas 78711-2017.

The new sections are proposed under the authority of Texas
Family Code §154.186.

The new sections affect Texas Family Code §154.186.

§55.701. Scope.
The National Medical Support Notice ("the Notice") is intended to pro-
vide a standardized means of communication between State child sup-
port enforcement agencies, employers, and parents. The Notice will
facilitate the process of enrolling children in the group health plans
for which their parents are eligible and create a uniform and stream-
lined process for enforcement of medical child support to ensure that
all children receive the health care coverage for which they are eligible
and to which they are entitled.

§55.702. Form.
The Notice is a federally mandated form and can be found at §55.120
of this title.

§55.703. Use of Form.
The Notice must be used by the Title IV-D Agency. It may be used
in conjunction with any Suit Affecting the Parent-Child Relationship
order to enforce medical child support.

§55.704. Title IV-D Agency Responsibilities.
(a) The Title IV-D Agency shall use the Notice to inform em-

ployers of the requirement for insurance coverage for the child(ren) of
employees.

(b) Within two business days after the date of entry of an order
for medical child support, the Title IV-D Agency must transfer the
National Medical Support Notice to the employer of an employee who
is an obligor in a IV-D case in the State Directory of New Hires.

(c) The Title IV-D Agency must promptly notify the employer
when there is no longer a current order for medical child support in
effect for which the IV-D agency is responsible.

(d) The Title IV-D Agency, in consultation with the custodial
parent, must promptly select from available insurance plan options

when the plan administrator reports that there is more than one option
available under the plan and when there is no default plan.

§55.705. Employer Responsibilities.

(a) If the employer does not maintain a plan, the employee is
not eligible, or the employee is no longer employed by the employer,
the employer must complete the Employer Response Form and pro-
vide the employer representative information to the Title IV-D Agency
within 20 business days of receipt of the Notice.

(b) Employers must transfer the Notice to the appropriate
group health plan administrator within 20 business days after the date
of the Notice.

(c) Employers must withhold any obligation of the employee
for employee contributions necessary for coverage of the child(ren)
and send any amount withheld directly to the plan.

(d) Employees may contest the withholding based on a mis-
take of fact. If the employee contests such withholding, the employer
must initiate withholding until such time as the employer receives no-
tice that the contest is resolved.

(e) The employer must notify the Title IV-D Agency should
the state or federal withholding limitation or prioritization prevent the
withholding from the employee’s income of the amount reported to
obtain coverage under the terms of the plan.

(f) If an employer would like to receive the Notice through
electronic transmission the employer must notify the Title IV-D
Agency.

§55.706. Plan Administrator Responsibilities.

(a) The employer’s plan administrator must complete the
Health Insurance Enrollment Information sheet and the plan adminis-
trator’s response and return them within 40 business days of the date
of the Notice.

(b) If multiple health insurance plans are available, the em-
ployer must enroll the child(ren) in the employer’s default health in-
surance plan. If no default plan is designated, the employer must con-
tact the Title IV-D Agency.

(c) If the plan administrator determines the Notice does not
constitute a qualified Medical Support Order, the plan administrator
must notify the Title IV-D Agency of the deficit.

§55.707. Employee Contest Procedures.

(a) The employee may contest withholding under the Notice
based upon a mistake of fact by requesting a review by the Title IV-D
agency no later than 75 business days after receipt of the Notice.

(b) The form for requesting a review to contest withholding
under the Notice is located on the Office of the Attorney General’s
website www.oag.state.tx.us.

(c) The Title IV-D Agency shall provide the employee, within
10 business days of receipt of the request for review, information re-
garding the date, time, and place of the review, which may be by tele-
phonic conference or in person, as may be appropriate under the cir-
cumstances.

(d) The Title IV-D agency shall complete the review within
30 business days from the date of receipt of a request for review. The
employer and employee must comply with the terms of the Notice
during the contest period until notified by the Title IV-D agency to
revise or terminate coverage.

(e) After the review, the Title IV-D agency may issue a revised
Notice to the employer or terminate the Notice. A revised Notice
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or Termination Notice shall be sent to the employer no later than 10
business days after the date of the review.

(f) If the review fails to resolve an issue in dispute, and the
National Medical Support Notice is not terminated or revised, the Title
IV-D agency shall notify the employee of that determination within
five business days of the date of the review and inform the employee
that he/she may request a court hearing to resolve the issue(s) in dispute
by filing a Motion to Withdraw the National Medical Support Notice
and requesting a hearing with the court of continuing jurisdiction.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 7,

2003.

TRD-200307636
Nancy S. Fuller
Assistant Attorney General
Office of the Attorney General
Earliest possible date of adoption: December 21, 2003
For information regarding this publication, you may contact A.G.
Younger, Agency Liaison, at (512) 463-2110.

♦ ♦ ♦
CHAPTER 61. CRIME VICTIMS’
COMPENSATION
SUBCHAPTER E. PECUNIARY LOSS
1 TAC §61.402, §61.404

The Office of the Attorney General (OAG) proposes to amend
§61.402 (Subchapter E, Pecuniary Loss; Loss of Earnings) and
§61.404 (Subchapter E, Pecuniary Loss; Travel Expenses). The
amendments are necessary to bring the rules into compliance
with Texas Code of Criminal Procedure (Tex. Code Crim. Proc.)
Articles 56.32(a)(2)(d)(ii), 56.32(a)(9)(I), 56.32(a)(9)(B)(iii), and
56.32(a)(9)(D), relating to pecuniary losses from lost earnings
and travel expenses.

According to the Texas Constitution, Article I, Section 31, the
compensation to victims of crime (CVC) fund, may be expended
as provided by law only for delivering or funding victim related
compensation, services, or assistance.

Tex. Code Crim. Proc. Art. 56.33 provides that the OAG shall
adopt rules governing the administration of the CVC fund, includ-
ing rules relating to the method of filing claims, proof of entitle-
ment to compensation, and review of health care services.

The proposed amendments accurately implement, interpret, and
prescribe the law and minimum standards of practices, proce-
dures, and policies of the OAG relating to the administration of
the CVC fund as required by Texas Government Code, Chapter
2001.

Mr. Hermann Millholland, Chief of the Crime Victim Services
Division, has determined that for the first five-year period the
amendments are in effect, no fiscal implication to units of local
government is anticipated.

Mr. Hermann Millholland has determined that for each of the first
five years the amendments are in effect the public benefit antic-
ipated as a result of these amendments will be the reduction of
loss of wages and travel expenses to certain immediate family

and household members of a deceased victim due to a violent
crime and the reduction of loss of wages and certain travel ex-
penses to claimants traveling to attend and witness an execution.

Mr. Millholland has also determined that for the first five years
the amendments are in effect that there will not be an adverse
effect on small businesses. There is no anticipated economic
costs to persons in connection with complying with these rules.

Comments on the proposed amendments may be submitted in
writing, no later than 30 days from this date of publication, to
Rita Baranowski, Assistant Attorney General, Office of the At-
torney General, (512)936-1240, P.O. Box 12198, Austin, Texas
78711-2548, or via e-mail to rita.baranowski@oag.state.tx.us.
All requests for a public hearing on the proposed amendments,
submitted under the Administrative Procedure Act, must be re-
ceived by the OAG not more than 15 days after notice of pro-
posed changes in the sections that have been published in the
Texas Register.

The amendments are proposed under Texas Code of Criminal
Procedure, Article 56.33, which authorizes the OAG to amend
rules pertaining to its administration.

The amendments effect Texas Code of Criminal Procedure,
Chapter 56.

§61.402. Loss of Earnings.

(a) Pursuant to Tex. Code Crim. Proc. Art. 56.32(a)(9)(B)[,]
and 56.32(a)(9)(I), the OAG shall determine an award for actual loss
of past earnings and the anticipated loss of future earnings.

(b) - (h) (No change)

(i) Loss of earnings may be paid to a household member, as
defined in Art. 56.32(a)(6), or immediate family member, as defined
in Art. 56.32(a)(7), if it can be substantiated in a manner that is ac-
ceptable to the OAG that bereavement leave was taken from work in
connection with the death of a victim who died on or after September
1, 2003.

(j) Loss of earnings may be paid to a claimant if it can be sub-
stantiated in a manner that is acceptable to the OAG that the claimant
traveled to witness an execution, if the cost is incurred on or after June
21, 2003.

(k) The amount of loss of past earnings awarded under Tex.
Code Crim. Proc. Art. 56.32(a)(9)(I) for bereavement leave is deter-
mined by the date of the criminally injurious conduct, and the maxi-
mum amount of an award is ten days of lost earnings, not to exceed
$1,000.

(l) The amount of loss of past earnings awarded under Tex.
Code Crim. Proc. Art. 56.32(a)(9)(I) to travel to witness the execu-
tion is determined by the date the cost is incurred, and the maximum
amount of an award is three days of lost earnings.

§61.404. Travel Expenses.

(a) Pursuant to Tex. Code of Crim. Proc. Art. 56.32(a)(9)(B),
Art. 56.32(a)(9)(D), and Art. 56.32(a)(9)(I), the OAG may reimburse a
victim or claimant for reasonable and necessary travel expenses result-
ing from the crime. Reasonable and necessary travel expenses include
transportation provided by a commercial transportation company, or
for mileage for the use of the victim’s or claimant’s personally owned
motor vehicle, including reimbursement to a claimant transporting a
victim who is physically or legally unable to operate a motor vehicle.
The OAG will reimburse only transportation expenses from the vic-
tim’s residence, and the travel must exceed 20 miles one-way.
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(b) Meals and lodging expenses are considered [a"] reasonable
and necessary travel expenses [expense"] under Tex. Code of Crim.
Proc. Art. 56.32(a)(9)(B)(i), (ii), [and (iii).], Art. 56.32(a)(9)(D), and
Art. 56.32(a)(9)(I). The OAG may reimburse a victim or claimant for
meals and lodging when the travel, one-way from the victim’s resi-
dence, exceeds 60 miles. Only lodging provided by a commercial lodg-
ing establishment shall be reimbursed. The term "commercial lodging
establishment" means a hotel, motel, inn, apartment, or similar entity
that offers lodging to the public in exchange for compensation.

(c) (No change)

(d) A victim or claimant seeking reimbursement shall submit
a verified statement on a form prescribed by the OAG setting forth
the transportation, meals, lodging and lost work hours necessitated by
travel under this section. The form shall reflect the number of hours or
days of travel and attendance that made the victim or claimant absent
from work, if any, and the mileage using the shortest route between
the victim’s home and the travel destination if a personal vehicle is
used. The victim or claimant shall submit all receipts of transportation
and lodging with the claim form. The form shall contain one of the
signatures of the appropriate official in the following manner:

(1) - (5) (No change)

(6) for attendance at the funeral or memorial service of a
victim, the signature of the person officiating the service or a repre-
sentative of the funeral home;

(7) for attendance at an execution, the signature of a repre-
sentative from the office of the district attorney, a representative from
the law enforcement agency or the Texas Department of Criminal Jus-
tice.

(e) (No change)

(f) Compensation for reasonable and necessary travel ex-
penses incurred by a claimant on or after June 21, 2003, is available
for the purpose of witnessing an execution, as provided by Tex. Code
of Crim. Proc. Art. 56.32(a)(9)(I). [A claimant may not be reimbursed
for travel expenses for attendance at a funeral for the deceased victim.]

(g) Compensation for reasonable and necessary travel
expenses incurred by an immediate family member or household
member of a deceased victim to attend the funeral or memorial
service of the victim, as provided by Tex. Code of Crim. Proc.
Art. 56.32(a)(9)(D), is available for one funeral or memorial service
per immediate family member or household member, for criminally
injurious conduct occurring on or after September 1, 2003.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 4,

2003.

TRD-200307575
Nancy S. Fuller
Assistant Attorney General
Office of the Attorney General
Earliest possible date of adoption: December 21, 2003
For information regarding this publication, you may contact A.G.
Younger, Agency Liaison, at (512) 463-2110.

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION

CHAPTER 63. PERSONNEL EMPLOYMENT
SERVICES
The Texas Department of Licensing and Regulation ("Depart-
ment") proposes the repeal of 16 Texas Administrative Code,
§§63.60 and 63.91 and amendments to existing rules, §§63.1,
63.10, 63.21, 63.40, and 63.90 regarding the personnel employ-
ment services program.

The repeal removes §63.60 concerning renewal notices because
the Department in administering all Department-issued licenses,
sends certificate of authority holders a renewal notice at least 60
days prior to expiration and §63.91 regarding sanctions because
the procedures for an administrative hearing are defined in the
Government Code and in other rules regarding department pro-
cedures. Section 63.40 is amended to clarify that in the event of
bond cancellation, a certificate of authority holder must continue
to meet the §63.40 security requirements. The amendments are
made to give effect to statutory changes made by the 78th Leg-
islature by changing the word "commissioner" to "executive di-
rector" and updating statutory references.

William H. Kuntz, Jr., Executive Director, has determined that for
the first five-year period the proposed amendments and repeal
are in effect there will be no cost to state or local government as
a result of enforcing or administering the proposed rules.

Mr. Kuntz also has determined that for each year of the first
five-year period the proposed rules and repeal are in effect, the
public benefit will be that the rules reflect statutory changes and
unnecessary rule language has been deleted making the rules
more concise.

There will be no effect on large, small, or micro-businesses as
a result of the proposed amendments and repeal. There are
no anticipated economic costs to persons who are required to
comply with the rules as amended.

Comments on the proposal may be submitted to William H.
Kuntz, Jr., Executive Director, Texas Department of Licens-
ing and Regulation, P.O. Box 12157, Austin, Texas 78711,
or facsimile 512/475-2872, or electronically: whkuntz@li-
cense.state.tx.us. The deadline for comments is 30 days after
publication in the Texas Register.

16 TAC §§63.1, 63.10, 63.21, 63.40, 63.90

The amendments are proposed under Texas Occupations Code,
Chapters 51, 53 and 2501, which authorizes the Department
to adopt rules as necessary to implement this chapter and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 53, and 2501. No
other statutes, articles, or codes are affected by the proposal.

§63.1. Authority.
These rules are promulgated under the authority of the Texas Occupa-
tions Code, Chapters 51 and 2501 [Personnel Employment Services
Act, Texas Civil Statutes, Article 5221a-7, and the Texas Department
of Licensing and Regulation Act, Texas Civil Statutes, Article 9100].

§63.10. Definitions.
The following words and terms, when used in this chapter shall have
the following meanings, unless the context clearly indicates otherwise
: [.]
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(1) Commission--The Texas Commission of Licensing and
Regulation.

(2) Permanent employment--Any employment lasting
more than 30 days.

§63.21. Certificate of Authority Application Process.
Applications must be submitted on the form provided by the depart-
ment, along with required fees, and must be completed. [A person
desiring to operate a personnel employment service must apply annu-
ally on a form provided by the department.]

§63.40. Security Requirements.
(a) Before a certificate of authority is issued, the owner must

file with the department a surety bond in the amount of $5,000 issued
by a company authorized to do business as a surety in the State of Texas,
on a form provided by the department.

(b) The bond shall be continuous and shall provide for the is-
suing company to give the department 30 days’ written notice prior to
cancellation. The owner must provide the department, before the bond
is cancelled, with a surety bond or assignment of security that meets
the requirements of this section.

(c) One bond is sufficient for multiple locations if the bond
indicates each location covered.

(d) An owner may deposit a cash performance alternative of
$5,000 in lieu of the bond. The cash performance alternative shall be
an irrevocable assignment of security issued by a national or state bank
or savings and loan association, subject to the express approval of the
executive director [commissioner]. Each assignment or cash deposit
shall remain in effect for a period of two years after expiration, cancel-
lation or revocation of the certificate of authority. Forms for filing an
assignment of security shall be provided by the department.

(e) The surety bond or assignment of security shall be main-
tained in full during the entire time the certificate of authority is in
effect and for an additional two years thereafter.

§63.90. [Sanctions--] Administrative Penalties and Sanctions.
If a person violates the Texas Occupations Code, Chapter 51 or 2501
[Act], or a rule or order adopted or issued by the commission or exec-
utive director [commissioner]relating to the Act, the executive direc-
tor [commissioner] may institute proceedings to impose administrative
sanctions and/or [recommend] administrative penalties in accordance
with Texas Occupations Code, Chapter 51 or 2501, [Civil Statutes, Ar-
ticle 9100,] and 16 Texas Administrative Code, Chapter 60 [of this title]
(relating to the Texas Commission of Licensing and Regulation).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307717
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 463-7348

♦ ♦ ♦
16 TAC §63.60, §63.91

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices

of the Texas Department of Licensing and Regulation or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The repeals are proposed under Texas Occupations Code,
Chapters 51, 53, and 2501 which authorizes the Department
to adopt rules as necessary to implement this chapter and any
other law establishing a program regulated by the Department.

The statutory provisions affected by these repeals are those set
forth in Texas Occupations Code, Chapters 51, 53, and 2501.
No other statutes, articles, or codes are affected by the repeals.

§63.60. Responsibilities of the Department

§63.91. Sanctions--Revocation, Suspension, or Denial Because of a
Criminal Conviction

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307716
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 463-7348

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 3. TEXAS BOARD OF
CHIROPRACTIC EXAMINERS

CHAPTER 71. APPLICATIONS AND
APPLICANTS
22 TAC §§71.2, 71.7, 71.10

The Texas Board of Chiropractic Examiners proposes to amend
the following sections in Title 22, Chapter 71, relating to applica-
tions and applicants: 22 TAC §71.2, relating to application for a
license; 22 TAC §71.7, relating to the jurisprudence examination;
and 22 TAC §71.10, relating to reexaminations. The proposed
amendments to Chapter 71 address changes needed in order to
offer the jurisprudence examination online, to set limits on reex-
aminations, for clarification, consistency with other board rules,
and to remove redundant provisions.

Sandra Smith, Executive Director, has determined that for the
first five-year period the sections as amended are in effect, there
will be no fiscal implications for state or local government as a
result of enforcing or administering the sections as amended.

Ms. Smith has also determined that for each year of the first five
years, the sections as amended are in effect, the public benefit
anticipated as a result of enforcing and administering the pro-
posed amendments, will be the availability of the jurisprudence
examination online. For the same period, there is no anticipated
adverse economic effect on small or micro businesses, as de-
fined by Government Code §2006.002, or anticipated economic
cost to persons who are required to comply with the amend-
ments.
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Written comments may be submitted, no later than 30 days from
the date of this publication, to Sandra Smith, Executive Director,
Texas Board of Chiropractic Examiners, 333 Guadalupe, Tower
III, Suite 825, Austin, Texas 78701.

The amendments are proposed under the Occupations Code
§201.152, which the board interprets as authorizing it to adopt
rules necessary for the performance of its duties, the regulation
of the practice of chiropractic, and the enforcement of the Chiro-
practic Act.

The following are the statutes, articles, or codes affected by the
amendments:

Occupations Code, §§201.152, 201.153, 201.301-201.307

§71.2. Application for License.

(a) All individuals who wish to practice chiropractic in this
state, and who are not otherwise licensed under law, must successfully
pass an examination given by or at the direction of the board.

(b) An applicant for licensure through examination shall
submit to the Board a written application, on a form provided by the
Board. The information contained in the application shall be verified
by affidavit of the applicant. Along with the application, an applicant
shall also submit a nonrefundable fee for verification of educational
courses/grades for college and a nonrefundable [an] examination fee,
as provided by §75.7 of this title (relating to Fees and Charges for
Public Information). Upon successfully passing the examination [At
the examination], an applicant shall submit a fee for a new license as
provided in §75.7 of this title. The amount of the fee shall be prorated
from the month of examination to the birth month of the applicant.

(c) Applications for examination must be legibly printed in ink
or typewritten on the board form, which will be furnished by the board
upon request.

(d) Upon receipt of the [The] completed application, required
supporting materials, and required fees, an applicant will receive,
within 30 days, written notice of qualification to take the jurispru-
dence examination. [must be received by the board in verified form
not later than 30 days before the first day of the examination. Under
extenuating circumstances, the board, at its discretion, may accept
material supporting the application later than 30 days before the
examination.]

(e) The filing of an application and tendering of the fees to the
board shall not in any way obligate the board to admit the applicant
to examination until such applicant has been approved by the board as
meeting the statutory requirements for admission to the examination
for licensure.

(f) Any person furnishing false information on such applica-
tion shall be denied the right to take the examination, or if the applicant
has been licensed before it is made known to the Board of the falseness
of such information, such license shall be subject to suspension, revo-
cation or cancellation in accordance with the Chiropractic Act, Occu-
pations Code §201.501 [§14a].

[(g) No application fee for examination will be returned to any
applicant after the application has been approved by the board, because
of the decision of the applicant not to take the examination for any
reason.]

§71.7. Jurisprudence Examination.

(a) An applicant may not take the Jurisprudence Examination
unless he or she has complied with all the requirements in the Chi-
ropractic Act, Occupations Code §§201.302 through 201.304, includ-
ing having fulfilled the educational requirements of Occupations Code

§201.303. [The board may approve an applicant, otherwise eligible for
licensure, to take the examination in his or her last semester of chi-
ropractic college upon submission of evidence of satisfactory grades.
For the purpose of this subsection, "satisfactory grades" means a pass-
ing grade in all courses that are required for graduation. The board will
not issue a license to an applicant until the applicant has submitted to
the board evidence of completion of the last semester and graduation
from chiropractic college.]

(b) Examinees will be examined on the laws and board rules
governing the practice of chiropractic in this state.

(c) The type of questions will be true-false, multiple choice,
or essay. Certain time periods shall be assigned to each subject for
completion.

(d) The discretion of the board on examination matters, includ-
ing grades, is final.

§71.10. Reexaminations.
(a) An examinee who fails to [satisfactorily] pass the exam-

ination shall be permitted to take a subsequent examination, provided
the examinee applies for reexamination and pays a reexamination fee
as provided in §75.7 of this title (relating to Fees). An examinee shall
be required to make a grade of 75% or better on any subsequent exam-
ination.

(b) An applicant may take the jurisprudence examination no
more than twice in one calendar year. If an applicant fails to achieve
a passing score after the second attempt, the applicant must reapply
by submitting a new application and required materials and fees, as
provided in §71.2 of this title.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307700
Sandra Smith
Executive Director
Texas Board of Chiropractic Examiners
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 305-6709

♦ ♦ ♦
CHAPTER 73. LICENSES AND RENEWALS
22 TAC §§73.1, 73.2, 73.4, 73.5

The Texas Board of Chiropractic Examiners proposes to amend
the following sections in Title 22, Chapter 73 relating to licenses
and renewals: 22 TAC §73.1, relating to notification of change
of address; 22 TAC §73.2, relating to renewal of license; 22
TAC §73.4, relating to inactive status; and 22 TAC §73.5, relat-
ing to failure to meet continuing education requirements. The
proposed amendments to §73.2 address changes needed in or-
der to comply with Senate Bill 211, 78th Legislature, 2003, re-
lating to reinstatement of a license. Proposed amendments to
§73.4 will allow the Board to require a processing fee for an in-
active license. Additional amendments have also been made to
§§73.1, 73.2, and 73.5 for clarification, consistency with other
board rules, and to remove redundant provisions.

Sandra Smith, Executive Director, has determined that for the
first five-year period the sections as amended are in effect, there

28 TexReg 10368 November 21, 2003 Texas Register



will be fiscal implications for state government as a result of
enforcing or administering the proposed amendments to §73.4.
There will be no effect on local government. Fiscal impact is as
follows:

Estimated gain in State revenue (assuming a 100% collection
rate and this number of inactive licenses remains the same):

FY2004 - $106,095

FY2005 - $106,095

FY2006 - $106,095

FY2007 - $106,095

FY2008 - $106,095

Also, proposed changes to §73.2 will raise the late fees col-
lected on license renewals to comply with Occupations Code
§201.354(d). Enforcing or administering these rules as amended
does not have any foreseeable implications to costs of the state
or local governments.

Ms. Smith has also determined that for each year of the first five
years, the sections as amended are in effect, the public benefit
anticipated as a result of enforcing and administering the pro-
posed amendments, will be an increase in state revenues and
easier reporting requirements for licensees relating to continuing
education, both of which could reduce the number of licensees
who renew their licenses late. For the same period, there is
no anticipated adverse economic effect on small or micro busi-
nesses, as defined by Government Code §2006.002. The an-
ticipated economic cost to persons who are required to comply
with the changes in law, that is, licensees who renew an inac-
tive license or renew a license late, will depend on the number
of inactive licenses or licenses renewed late. There is currently
no fee to renew an inactive license. A licensee wishing to re-
new as inactive would be required to pay a processing fee in
the amount of $165 to renew an inactive license. The late fees
currently collected for licensees renewing their licenses late are
$62 and $125, depending on how late the license is renewed.
To comply with statute, the fees would be raised to $162.50 and
$325, respectively.

Written comments may be submitted, no later than 30 days from
the date of this publication, to Sandra Smith, Executive Director,
Texas Board of Chiropractic Examiners, 333 Guadalupe, Tower
III, Suite 825, Austin, TX 78701.

The amendments are proposed under the Occupations Code
§201.152, which the board interprets as authorizing it to adopt
rules necessary for the performance of its duties, the regulation
of the practice of chiropractic, and the enforcement of the Chiro-
practic Act.

The following are the statutes, articles, or codes affected by the
amendments:

Occupations Code, §§201.152, 201.153, 201.311, 201.351,
201.354, 201.355, 201.356

§73.1. Notification and Change of [Business] Address.

(a) Licensees shall maintain a current physical home and busi-
ness address with the Board [board]. A different mailing address may
be provided in addition to the home and business address. Licensees
shall notify the Board [board], in writing, of any change in [business or
mailing] address within 30 days of the change.

(b) The notification shall be signed by the licensee and must
include the license number.

§73.2. Renewal of License.

(a) Annual renewal. Each year, on or before the first day of
a licensee’s birth month, a licensee shall renew his or her license. A
licensee may also apply for inactive status in accordance with §73.4
of this title (relating to Inactive Status). In order to renew a license, a
licensee must submit to the board the license renewal form provided
by the board, the renewal fee for an active license as provided in §75.7
of this title (relating to Fees and Charges for Public Information), any
late fees, if applicable as provided in subsection (h) of this section, and
verification of continuing education attendance as required by §73.3 of
this title (relating to Continuing Education). An annual renewal certifi-
cate shall not be issued until all information and fees required by this
section and §75.7 are provided to the board.

(b) Locum tenens information. A licensee who substitutes for
another licensee (locum tenens) and temporarily practices at the facil-
ity of the absent licensee shall provide the board with a list of each
facility that he or she has served as a locum tenens during the previous
12 months. The list shall include the name, address, and facility reg-
istration of each facility. A locum tenens licensee shall have proof of
licensure, such as a copy of the license or the board-issued wallet size
license, with them while practicing and shall show it upon request.

(c) Licensees in default of TGSLC student loan or repayment
agreement.

(1) The board shall not renew a license of a licensee who is
in default of a loan guaranteed by the Texas Guaranteed Student Loan
Corporation (TGSLC) or a repayment agreement with the corporation
except as provided in paragraphs (2) and (3) of this subsection.

(2) For a licensee in default of a loan, the board shall renew
the license if:

(A) the renewal is the first renewal following notice to
the board that the licensee is in default; or

(B) the licensee presents to the board a certificate issued
by the corporation certifying that:

(i) the licensee has entered into a repayment agree-
ment on the defaulted loan; or

(ii) the licensee is not in default on a loan guaranteed
by the corporation.

(3) For a licensee who is in default of a repayment agree-
ment, the board shall renew the license if the licensee presents to the
board a certificate issued by the corporation certifying that:

(A) The licensee has entered into another repayment
agreement on the defaulted loan; or

(B) the licensee is not in default on a loan guaranteed
by the corporation or on a repayment agreement.

(4) This subsection does not prohibit the board from issu-
ing an initial license to a person who is in default of a loan or repayment
agreement but is otherwise qualified for licensure. However, the board
shall not renew the license of such a licensee, if at the time of renewal,
the licensee is in default of a loan or repayment agreement except as
provided in paragraphs (2)(B) or (3) of this subsection.

(d) Licensees in default of other student loans or scholarship
obligations.

(1) This subsection applies to a licensee in default of a stu-
dent loan other than a loan guaranteed by the TGSLC, in breach of a
loan repayment agreement other than one related to a TGSLC loan, or
in breach of any scholarship contract.
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(2) The board may refuse to renew a chiropractic license if
it receives information from an administering entity that the licensee
has defaulted on a student loan or has breached a student loan repay-
ment contract, or a scholarship contract by failing to perform his or
her service obligation under the contract. The board may rescind a de-
nial of renewal under this subsection upon receipt of information from
an administering entity that the licensee whose renewal was denied is
now in good standing, as provided in subsection (b) of §71.3 (relating
to Qualifications of Applicants).

(e) Upon notice that a licensee is again in default or breach of
any loan or agreement relating to a student loan or scholarship agree-
ment under subsections (c) or (d) of this section, the board may suspend
the license or take other disciplinary action as provided in §80.2 of
this title (relating to Default on Student Loans and Scholarship Agree-
ments).

(f) Opportunity for hearing.

(1) The board shall notify a licensee, in writing, of the non-
renewal of a license under subsections (c) or (d) of this section and of
the opportunity for a hearing under paragraph (2) of this subsection
prior to or at the time the annual renewal application is sent.

(2) Upon written request for a hearing by a licensee, the
board shall set the matter for hearing before the State Office of Admin-
istrative Hearings in accordance with §75.9(d) of this title (relating to
Complaint Procedures). A licensee shall file a request for a hearing
with the board within 30 days from the date of receipt of the notice
provided in paragraph (1) of this subsection.

(g) A license which is not renewed under subsections (c) or
(d) of this section is considered expired. Subsections (h) and (i) of this
section apply to a license not renewed under subsections (c) or (d) of
this section.

(h) Expired license.

(1) If an active or inactive license is not renewed on or be-
fore the first day of the licensee’s birth month of each year, it expires.

(2) If a person’s license has expired for 90 days or less,
the person may renew the license by paying to the board the required
renewal fee, as provided in §75.7 of this title (relating to Fees), and a
late fee of $162.50 [$62].

(3) If a person’s license has expired for longer than 90 days,
but less than one year, the person may renew the license by paying to
the board the required renewal fee, as provided in §75.7 of this title and
a late fee of $325 [$125].

(4) Except as provided by paragraphs (5) and (6) of this
subsection, if a person’s license has expired for one year or longer, the
person may not renew the license but may obtain a new license by sub-
mitting to reexamination and complying with the current requirements
and procedures for obtaining an initial license.

(5) At the board’s discretion, a person whose license has
expired for one year or longer may renew without complying with para-
graph (4) of this subsection if the person moved to another state or for-
eign country and is currently licensed in good standing and has been
in practice in the other state or foreign country for two years preceding
application for renewal. The person must also pay the board [the re-
quired renewal fee] a fee equal to the examination fee, as provided in
§75.7 of this title [and a late fee of $125]. A person is considered "cur-
rently licensed" if such person is licensed by another licensing board
recognized by the Board. The Board shall recognize another licensing
board that:

(A) has licensing requirements substantially equivalent
to the requirements of the Chiropractic Act; and

(B) maintains professional standards considered by the
Board to be equivalent to the standards under the Chiropractic Act.

(6) At the board’s discretion, a person whose license has
expired for one year but not more than three years may renew without
complying with paragraph (4) of this subsection if the board determines
that the person has shown good cause for the failure to renew the license
and pays to the board:

(A) the required renewal fee for each year in which the
licensee was expired; and

(B) an additional fee in an amount equal to the sum of:

(i) the jurisprudence examination fee, multiplied by
the number of years the license was expired, prorated for fractional
years; and

(ii) two times the jurisprudence examination fee.

(7) Good cause for the purposes of paragraph (6) of this
section means extenuating circumstances beyond the control of the ap-
plicant which prevented the person from complying timely with subsec-
tion (a), such as extended personal illness or injury, extended illness of
the immediate family, or military duty outside the United States where
communication for an extended period is impossible. Good cause is
not shown if the applicant was practicing chiropractic during the pe-
riod of time that the applicant’s license was expired. With the renewal
application, an applicant must submit a notarized sworn affidavit and
supporting documents that demonstrate good cause, in the opinion of
the board.

[(8) The annual renewal application will be deemed to be
the written notice of the impending license expiration forwarded to the
person at the person’s last known address according to the records of
the board. ]

(i) Practicing with an expired license. Practicing chiropractic
with an expired license constitutes practicing chiropractic without a
license. A licensee whose license expires shall not practice chiropractic
until the license is renewed or a new license is obtained as provided by
subsection (h) of this section, except for a license which is not renewed
under subsections (c) or (d) of this section if the licensee has timely
requested a hearing under subsection (f) of this section.

§73.4. Inactive Status.

(a) Each year, on or before a licensee’s renewal date, a licensee
who is not currently practicing chiropractic in Texas may renew his
or her license as provided by §73.2 of this title (relating to Renewal
of License) and request, on a form prescribed by the board, that it be
placed on inactive status. In order to continue on inactive status and
to maintain a valid license, an inactive licensee must renew his or her
license and make a new request for inactive status each year.

(b) A licensee on inactive status is not required to pay a pro-
cessing fee as required by §75.7 of this title if the application for in-
active status is submitted on or before the annual expiration date of
the license. If the application is late, the licensee shall be subject to
§73.2(d) of this title (relating to Expired License). A licensee on inac-
tive status is not required to complete continuing education as provided
in §73.3 of this title (relating to Continuing Education).

(c) To place a license on inactive status at a time other than the
time of license renewal, a licensee shall:

(1) return the current renewal certificate to the board office;
and
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(2) submit a signed, notarized statement stating that the li-
censee shall not practice chiropractic in Texas while the license is in-
active, and the date the license is to be placed on inactive status.

(d) To reactivate a license which has been on inactive status
for five years or less, a licensee shall, prior to beginning practice in this
state:

(1) apply for active status on a form prescribed by the
board;

(2) submit written verification of attendance at and com-
pletion of continuing education courses as required by §73.3 of this
title for the number of hours that would otherwise have been required
for renewal of a license. Approved continuing education earned within
the calendar year prior to the licensee applying for reactivation may be
applied toward the continuing education requirement; and

(3) pay the Active License Renewal Fee.

(e) A license which has been on inactive status for a period of
more than five years may be reactivated only upon successfully passing
Part IV of the National Board of Examination and the board’s Jurispru-
dence Examination prior to reactivation.

(f) Prohibition against Practicing Chiropractic in Texas. A li-
censee while on inactive status shall not practice chiropractic in this
state. The practice of chiropractic by a licensee while on inactive sta-
tus constitutes the practice of chiropractic without a license.

§73.5. Failure To Meet Continuing Education Requirements.

(a) A licensee who fails to meet the minimum continuing edu-
cation requirements imposed by §73.3[(1)] of this title (relating to Con-
tinuing Education) shall have his or her license placed in a probated
status for a period of 12 months. Renewal of a license will be issued
contingent on compliance with this section.

(b) During probation under this section, a licensee may con-
tinue to practice provided that he or she enrolls in, attends and satisfac-
torily completes the required continuing education requirements within
the probationary period.

(c) Upon submission to the board of written verification of the
licensee’s attendance at and completion of the required continuing ed-
ucation requirements, the board shall fully reinstate the licensee’s li-
cense.

(d) If a licensee fails to have his or her license reinstated dur-
ing any probationary period, the licensee’s license shall be considered
expired from the beginning date of the probationary year, and the li-
censee must obtain a new license as provided by §73.2[(c)(4)] of this
title (relating to Renewal of License) [and Texas Civil Statutes, Article
4512b, §8a(e)].

(e) Continuing education courses obtained to satisfy any defi-
ciency in a prior reporting year may not be applied toward the contin-
uing education requirements for the next reporting year.

(f) A licensee may not be placed on probationary status for
two consecutive years. If a licensee who was on probationary status
under this section for the prior reporting year is in non-compliance with
§73.3 of this title for the current reporting year, his or her license shall
be considered expired and shall not be renewed except as provided by
subsection (h) of this section.

(g) A licensee subject to subsection (f) of this section shall not
practice chiropractic until his or her license is renewed or a new license
is obtained as provided by §73.2[(c)] of this title.

(h) A licensee subject to subsection (f) of this section may re-
new his or her license upon completion of all deficient courses and as
provided by §73.2[(c)] of this title.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307699
Sandra Smith
Executive Director
Texas Board of Chiropractic Examiners
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 305-6709

♦ ♦ ♦
CHAPTER 74. CHIROPRACTIC FACILITIES
22 TAC §§74.2, 74.3, 74.5, 74.9

The Texas Board of Chiropractic Examiners proposes to amend
the following sections in Title 22, Chapter 74 relating to chiro-
practic facilities: 22 TAC §74.2, relating to facility registration re-
quirements; 22 TAC §74.3, relating to annual renewal; 22 TAC
§74.5, relating to rules of conduct; and 22 TAC §74.9, relating
to disciplinary action. The proposed amendments to Chapter 74
address changes needed in order to comply with Senate Bill 211,
78th Legislature, 2003, relating to registration of facilities. Pro-
posed amendments to §74.3 will also change the renewal date
of facilities owned by a licensed chiropractor to the first day of
the owner’s birth month, in order to coincide with the owner’s
chiropractic license renewal date. This change will be effective
starting with facility registration applications or renewals whose
renewal is on May 1, 2004. Additional amendments have also
been made to §§74.2, 74.3, 74.5, and 74.9 for clarification, con-
sistency with other board rules, and to remove redundant provi-
sions.

Sandra Smith, Executive Director, has determined that for the
first five-year period the sections as amended are in effect, there
will be no fiscal implications for state or local government as a
result of enforcing or administering the sections as amended.

Ms. Smith has also determined that for each year of the first
five years, the sections as amended are in effect, the public
benefit anticipated as a result of enforcing and administering
the proposed amendments, will be the consistency in renewal
dates for facility and chiropractic licenses, which may reduce the
number of facilities renewed late. For the same period, there is
no anticipated adverse economic effect on small or micro busi-
nesses, as defined by Government Code §2006.002, or antici-
pated economic cost to persons who are required to comply with
the amendments.

Written comments may be submitted, no later than 30 days from
the date of this publication, to Sandra Smith, Executive Director,
Texas Board of Chiropractic Examiners, 333 Guadalupe, Tower
III, Suite 825, Austin, TX 78701.

The amendments are proposed under the Occupations Code
§201.152, which the board interprets as authorizing it to adopt
rules necessary for the performance of its duties, the regulation
of the practice of chiropractic, and the enforcement of the Chiro-
practic Act.
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The following are the statutes, articles, or codes affected by the
amendments:

Occupations Code, §§201.152, 201.153, 201.312

§74.2. Facility Registration [License] Requirements.

(a) A facility shall not provide chiropractic services without
first being registered [licensed] by the board.

(b) An applicant for a facility registration [license] shall sub-
mit to the board an application as prescribed by the board, along with
the facility registration [license] fee as provided in §75.7 of this title
(relating to fees). The application must be signed by the owner, if a
sole proprietorship, or by an authorized representative, if a partnership
or corporation.

(c) The following information shall be included in the appli-
cation and upon renewal:

(1) the legal name of the facility and street address, and
telephone and facsimile numbers for the facility;

(2) the type of legal entity (sole proprietorship, partnership,
corporation);

(3) the name, address, and percentage of ownership of each
person with a 10% or greater ownership interest in the facility; if a
person is an individual, include the person’s social security number,
driver’s license number, date of birth, and if a licensee, his or her license
number;

(4) the name and license number of each doctor licensed
by the board who is employed or otherwise engaged to provide chiro-
practic services at the facility; and

(5) any other information requested by the board that it
deems necessary for processing the application or for other regulatory
purposes.

(d) Social security numbers are collected for purposes of child
support collection and student loan enforcement.

(e) A facility owner must be 21 years of age or older.

(f) Facilities that share office space or staff but otherwise main-
tain separate business identities, including billing, accounting and other
functions, shall be treated as separate facilities and a registration [li-
cense] and registration [license] fee will be required for each facility.

(g) No registration [license] will be issued on an incomplete
submission. Application or renewal packages that are submitted with-
out all of the required documents or fees will be deemed incomplete
and returned to the applicant.

(h) This chapter does not apply to hospitals or public health
clinics registered with the Texas Department of Health or another state
agency, or a chiropractic facility owned and operated by a Texas college
of chiropractic as part of its chiropractic internship program.

(i) The board may deny an application for a facility registra-
tion [license] by a [an] sole proprietor or partnership if it receives in-
formation from an administering entity that the applicant has defaulted
on a student loan or has breached a student loan repayment contract or
scholarship contract by failing to perform his or her service obligation
under the contract. The board may rescind a denial under this subsec-
tion upon receipt of information from an administering entity that the
applicant whose application was denied is now in good standing, as
provided in subsection (b) of §71.3 (relating to Qualifications of Ap-
plicants [Applications and Qualifications]) of this title.

(j) At least 30 days prior to the expiration of a facility’s cer-
tificate of registration, the Board shall send written notice of the im-
pending expiration to an owner of a facility and to each chiropractor
practicing in said facility. Failure of a facility owner and/or chiroprac-
tors practicing in said facility to receive such written notice shall not
effect the renewal date of said certificate of registration.

(k) A licensee who practices chiropractic in a facility that the
licensee knows is not registered under this chapter is subject to dis-
ciplinary action as provided in §75.10 of this title (relating to Disci-
plinary Guidelines).

§74.3. Annual Renewal.

(a) On or before [September 1 of] the designated renewal date
each year, a registered [licensed] facility shall renew its certificate of
registration [license], by submitting:

(1) a facility renewal form as prescribed by the board;

(2) complete information as required on the form, includ-
ing changes in information since the original application or last re-
newal; and

(3) the facility registration [license] fee as provided in
§75.7 of this title (relating to Fees and Charges for Public Information).

(b) A facility registration [license] expires on [September 1 of
each year if it is not timely renewed.]:

(1) the first day of the owner’s birth month if solely owned
by a licensed chiropractor;

(2) the first day of the majority owner’s birth month, if
owned by more than one licensed chiropractor. If a facility is owned
equally by more than one licensed chiropractor, the facility registration
expires on the first day of the birth month of the owner listed first on
the facility application; or

(3) September 1 if owned by a corporation or someone
other than a licensed chiropractor.

(c) If a facility’s certificate of registration [license] has ex-
pired, the facility may renew its registration [license] by submitting
to the board all of the items required by subsection (a) of this section
and a late fee of $50.00; if the facility’s certificate of registration [li-
cense] has expired for more than 90 days, a late fee of $100.00 must be
submitted.

(d) A facility owner that fails to renew the facility’s registra-
tion [its license] on or before the expiration date may also be subject to
an administrative penalty and other disciplinary sanctions as provided
in §74.9 of this title (relating to Disciplinary Action).

(e) A facility shall not provide chiropractic services without a
current certificate of registration [license].

(f) The board shall not renew a facility registration [license]
of sole proprietor or partnership if the sole proprietor or a partner is
in default of a loan guaranteed by the Texas Guaranteed Student Loan
Corporation (TGSLC) or a repayment agreement with the corporation
except as provided by §73.2(c) of this title (relating to Renewal of Li-
cense). The board may refuse to renew a facility registration [license]
of a sole proprietor or partnership if it receives information from an ad-
ministering entity that the registrant [licensee], including a partner, has
defaulted on a student loan other than a TGSLC loan, or breached a re-
payment contract relating to a student loan other than a TGSLC loan or
a scholarship contract by failing to perform his or her service obligation
under the contract. The board may rescind a denial of renewal under
this subsection upon receipt of information from an administering en-
tity that the registrant [licensee] whose renewal was denied is now in
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good standing, as provided in §71.3(b) of this title (relating to Qualifi-
cations of Applicants). Upon notice that a registrant [licensee] is again
in default or breach of any loan or agreement relating to a student loan
or scholarship agreement, the board may suspend the registration [li-
cense] or take other disciplinary action as provided in §80.2 of this title
(relating to Default on Student Loans and Scholarship Agreements).

(g) Opportunity for hearing.

(1) The board shall notify a registrant [licensee], in writing,
of the nonrenewal of a registration [license] under subsection (f) of this
section and of the opportunity for a hearing under paragraph (2) of this
subsection prior to or at the time the annual renewal application is sent.

(2) Upon written request for a hearing by a registrant [li-
censee], the board shall set the matter for hearing before the State Of-
fice of Administrative Hearings in accordance with §75.9(d) of this title
(relating to Complaint Procedures). A registrant [licensee] shall file a
request for a hearing with the board within 30 days from the date of
receipt of the notice provided in paragraph (1) of this subsection.

(h) A registration [license] which is not renewed under sub-
section (f) of this section is considered expired.

§74.5. Rules of Conduct.

(a) An owner of an unregistered [A] facility or a facility with
an expired registration [license] that continues to provide chiroprac-
tic services shall be subject to the [maximum sanctions for practicing
without a chiropractic license] same sanctions as a license holder who
violates the Chiropractic Act or Board rules.

(b) No facility owner or employee, other than the primary
treating doctor of chiropractic, shall control or attempt to control, in
any way whatsoever, the professional judgment of such treating doctor
with respect to patient care and treatment.

(c) A facility shall maintain a current street address with the
board. A different mailing address may be provided in addition to
the street address. A facility shall notify the board, in writing, of any
change in street or mailing address or ownership within 30 days of the
change. The notification shall be signed by the owner or authorized
representative of the facility and must include the facility registration
[license] number.

§74.9. Disciplinary Action.

(a) The board may refuse to issue or renew, suspend, or revoke
a facility registration [license] and/or impose an administrative penalty
against an owner of a registered [the] facility for a violation, by an
employee, agent, or other representative of the facility, including a li-
censee or CRT employed or otherwise engaged by the facility, of the
following:

(1) the rules or an order of the board;

(2) the Chiropractic Act;

(3) the HPCA [HCPA];

(4) the MRTCA;

(5) the rules or an order of the TDH; or

(6) any other rule or statute, for which the board may im-
pose disciplinary action if violated;

(b) Disciplinary action against an owner of a facility or a chiro-
practor working in a facility, including the imposition of administrative
penalties, is governed by the Administrative Procedures Act, Govern-
ment Code, Chapter 2001, and applicable enforcement provisions of
the Chiropractic Act, Occupations Code, Chapter 201, including Sub-
chapters G and K through M.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307698
Sandra Smith
Executive Director
Texas Board of Chiropractic Examiners
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 305-6709

♦ ♦ ♦
CHAPTER 75. RULES OF PRACTICE
22 TAC §§75.3, 75.8 - 75.11

The Texas Board of Chiropractic Examiners proposes to amend
the following sections in Title 22, Chapter 75 relating to rules of
practice: 22 TAC §75.3, relating to individuals with criminal con-
victions; 22 TAC §75.8, relating to public interest information; 22
TAC §75.9, relating to complaint procedures; 22 TAC §75.10,
relating to disciplinary guidelines; and 22 TAC §75.11, relating
to the schedule of sanctions. The proposed amendments to
Chapter 75 address changes needed in order to comply with
Senate Bill 211, 78th Legislature, 2003, relating to registration
of facilities, House Bill 2985, 78th Legislature, 2003, relating to
the creation of an Office of Patient Protection in the Health Pro-
fessions Council, and Senate Bill 187, 77th Legislature, 2001.
The sections to be amended include §75.3, relating to individ-
uals with criminal convictions, and §75.8, relating to public in-
terest information. House Bill 2985 amends Chapter 101 of the
Occupations Code, creating the Office of Patient Protection, and
requires the Board and other licensing agencies to charge their
license holders a fee to fund the Office. The Board is proposing
the $5 increase to new licenses and registrations and the $1 in-
crease to renewals, under Occupations Code §101.307. House
Bill 2985 mandates that the increases will be effective and apply
to licenses and registrations that are received or are due on or af-
ter January 1, 2004. Senate Bill 187 amended section 2054.252
of the Government Code, creating a Texas Online Project and
requiring the Board to participate in the project. Subsection (d)
of section 2054.2606 authorizes the Texas Online Authority to
set the amount of fee that a participating licensing agency may
charge its license holders. The Board increased the fee of annual
chiropractic license renewals in May of 2002, and is now propos-
ing to increase the fees for chiropractic license examinations by
$5, radiological technician registrations by $2, radiological tech-
nician renewals by $5, facility registrations by $2, and facility re-
newals by $5. Proposed amendments to §75.7 will also add the
processing fee for an inactive license, as proposed in §73.4, to
the current fees required by the Board, and raise the fee for li-
cense verifications to $2. Proposed amendments to §75.9 will
change the complaint form to allow for collection of more infor-
mation. Additional amendments have also been made to Chap-
ter 75 for clarification, consistency with other board rules, and to
remove redundant provisions.

Sandra Smith, Executive Director, has determined that for the
first five-year period the sections as amended are in effect, there
will be a fiscal impact for state government as a result of enforc-
ing or administering the changes mandated by House Bill 2985
and the proposed amendments to §74.2. There will be a gain in
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revenue from the proposed fee increases in approximately the
following amounts:

FY2004 - $139,070

FY2005 - $139,070

FY2006 - $139,070

FY2007 - $139,070

FY2008 - $139,070

There will be no effect on local government. Enforcing or admin-
istering these rules as amended does not have any foreseeable
implications to costs of the state or local governments.

Ms. Smith has also determined that for each year of the first five
years, the sections as amended are in effect, the public benefit
anticipated as a result of enforcing and administering the pro-
posed amendments, will be availability of the Office of Patient
Protection, and payment of the administrative expenses associ-
ated with issuing an inactive license. For the same period, there
are probable economic effects on persons required to comply
with these changes, including small or micro businesses, as de-
fined by Government Code §2006.002. Each licensee and regis-
trant, regardless of size will have to pay the mandated increases
for application and renewal. Each inactive licensee, regardless
of size, will have to pay the processing fee.

Written comments may be submitted, no later than 30 days from
the date of this publication, to Sandra Smith, Executive Director,
Texas Board of Chiropractic Examiners, 333 Guadalupe, Tower
III, Suite 825, Austin, TX 78701.

The amendments are proposed under the Occupations Code
§201.152, which the board interprets as authorizing it to adopt
rules necessary for the performance of its duties, the regulation
of the practice of chiropractic, and the enforcement of the Chiro-
practic Act.

The following are the statutes, articles, or codes affected by the
amendments:

Occupations Code, §§101.301, 101.303, 101.304, 101.307,
201.152, 201.153, 201.309, 201.311, 201.312, 201.503

§75.3. Individuals With Criminal Convictions.
(a) This section establishes guidelines and criteria on the eli-

gibility of persons with criminal backgrounds, including each person
who owns a 10% or more interest in a chiropractic facility, to obtain
licenses or registrations as chiropractors, chiropractic radiologic tech-
nologists (CRTs) or chiropractic facilities.

(b) The board may suspend or revoke a current license or reg-
istration, disqualify a person from receiving a license or registration,
or deny to a person the opportunity to be examined for a license be-
cause of a person’s conviction of a felony or misdemeanor that directly
relates to the duties and responsibilities of a licensed chiropractor, reg-
istered CRT, or registered [licensed] facility. This subsection applies
to persons who are not imprisoned at the time the board considers the
conviction.

(c) The board shall revoke a license or registration on the li-
cense or registration holder’s imprisonment following a felony convic-
tion or revocation of felony community supervision, parole, or manda-
tory supervision. A person in prison is not eligible for a license or
registration.

(d) In considering whether a criminal conviction directly re-
lates to the occupation of chiropractic, chiropractic radiology, or facil-
ity operation, the board shall consider:

(1) the nature and seriousness of the crime;

(2) the relationship of the crime to the purposes for requir-
ing a license or registration to engage in chiropractic, chiropractic ra-
diology, or facility operation;

(3) the extent to which a license or registration might afford
an opportunity to repeat the criminal activity in which the person had
been involved; and

(4) the relationship of the crime to the ability, capacity, or
fitness required to perform the duties and discharge the responsibilities
of a licensed chiropractor, registered CRT, or licensed facility.

(e) In reaching a decision required by this section, the board
shall also determine the person’s fitness to perform the duties and dis-
charge the responsibilities of a licensed chiropractor, registered CRT, or
registered [licensed] facility. In making this determination, the board
shall consider the following factors listed in paragraphs (1)-(6) of this
subsection:

(1) the extent and nature of the person’s past criminal ac-
tivity;

(2) the age of the person at the time of the commission of
the crime;

(3) the amount of time that has elapsed since the person’s
last criminal activity;

(4) the conduct and work activity of the person prior to and
following the criminal activity;

(5) evidence of the person’s rehabilitation or rehabilitative
effort while incarcerated or following release; and

(6) other evidence of the person’s present fitness, including
letters of recommendation from:

(A) prosecution, law enforcement, and correctional of-
ficers who prosecuted, arrested, or had custodial responsibility for the
person;

(B) the sheriff and chief of police in the community
where the person resides; and

(C) any other persons in contact with the convicted per-
son.

(f) An applicant for a license[, including an owner with a 10%
or more interest in a chiropractic facility,] or registration from the board
including an owner with a 10% or more interest in a chiropractic facil-
ity shall disclose in writing to the board any conviction against him or
her at the time of application. A current licensee[, including an owner
with a 10% or more interest in a chiropractic facility,] or registrant, in-
cluding an owner with a 10% or more interest in a chiropractic facility
shall disclose in writing to the board any conviction against him or her
at the time of renewal or no later than 30 days after judgment in the
trial court, whichever date is earlier.

(g) Upon notification of a conviction, the board shall provide
a copy of this section to the person and request that the person respond
to the board as to why the board should not deny the application or take
disciplinary action against the person, if already licensed or registered.

(h) A person with a conviction shall provide the response in
writing to the board within 15 days after receipt of the notice of a con-
viction and may submit any information that he or she believes is rel-
evant to the determinations required by this section. If the person fails
to respond, the matter will be referred to the Enforcement Committee
or the Licensure/Educational Standards Committee as provided in sub-
section (i) of this section. The person shall also:
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(1) to the extent possible, secure and provide to the board
the recommendations of the prosecution, law enforcement, and correc-
tional authorities specified in subsection (e)(6) of this section;

(2) cooperate with the board by providing the information
required by subsection (e) of this section, including proof, in the form
indicated in subparagraphs (A)-(D) of this paragraph, that he or she
has:

(A) maintained a record of steady employment, as
evidenced by salary stubs, income tax records or other employment
records for the time since the conviction and/or release from impris-
onment;

(B) supported his or her dependents, as evidenced by
salary stubs, income tax records or other employment records for the
time since the conviction and/or release from imprisonment, and a letter
from the spouse or other parent;

(C) maintained a record of good conduct as evidenced
by letters of recommendation, absence of other criminal activity or doc-
umentation of community service since conviction; and

(D) paid all outstanding court costs, supervision fees,
fines, and restitution as may have been ordered in all criminal cases in
which he or she has been convicted, as evidenced by certified copies of
a court release or other documentation from the court system that all
monies have been paid.

(i) Determinations under this section will be considered en-
forcement matters and made in accordance with this chapter, except
that the executive director will review the application for licensure or
registration of a person with a criminal conviction and refer it to the
Licensure/Educational Standards Committee (LESC), upon receipt of
all information required by this section. The LESC shall determine
whether the applicant may sit for examination or be granted a certifi-
cate of registration or license. Upon a recommendation to deny an ap-
plication by the LESC, the matter will be referred to the Executive Di-
rector for informal settlement or, if necessary, a hearing as provided
by §75.9(d) of this title (relating to Complaint and Disciplinary Proce-
dures).

(j) The board shall notify the affected person in its order that
denies, suspends, or revokes a license or registration under this section,
or otherwise in writing, after hearing, of:

(1) the reason for the suspension, revocation, denial, or dis-
qualification;

(2) the review procedure provided by Occupations Code,
§53.052; and

(3) the earliest date the person may appeal the action of the
licensing authority.

(k) The Chiropractic Act, Occupations Code §201.302,
requires that an applicant for licensure be of good moral character.
Section 201.502 further authorizes the board to revoke or impose
other sanctions for violations of certain specified conduct, including
deception and fraud in the practice of chiropractic, conviction of a
felony or a misdemeanor of moral turpitude, grossly unprofessional
conduct, habitual conduct that is harmful to patients, and lack of
diligence in the chiropractic profession. Chiropractors and the health-
care profession generally are held to high standards of professional
conduct. To protect the public and patients, the board has a duty to
ensure that licensees and registrants are persons who possess integrity,
honesty and a high standard of conduct as well as the skill, education,
and training to perform their duties and responsibilities. The crimes
listed in paragraphs (1)-(6) of this subsection relate to the license and

registrations issued by the board. These crimes generally indicate an
inability or a tendency for the person to be unable to perform or to
be unfit for licensure or registration because violation of such crimes
indicates a lack of integrity and respect for one’s fellow human being
and the community at large. The direct relationship to a board issued
license or registration is obvious when the crime occurs in connection
with the practice of chiropractic.

(1) practicing chiropractic without a license and other vio-
lations of the Chiropractic Act;

(2) deceptive business practices;

(3) medicare or medicaid fraud;

(4) a misdemeanor or felony offense involving:

(A) murder;

(B) assault;

(C) burglary;

(D) robbery;

(E) theft;

(F) sexual assault;

(G) injury to a child;

(H) injury to an elderly person;

(I) child abuse or neglect;

(J) tampering with a governmental record;

(K) forgery;

(L) perjury;

(M) failure to report abuse;

(N) bribery;

(O) harassment;

(P) insurance claim fraud, including under the Penal
Code §32.55;

(Q) solicitation under the Penal Code §38.12(d) or Oc-
cupations Code, Chapter 102; or

(R) mail fraud;

(5) delivery, possession, manufacture, or use of or the dis-
pensing or prescribing a controlled substance, dangerous drug, or nar-
cotic; or

(6) other misdemeanors or felonies, including violations of
the Penal Code, Titles 4, 5, 7, 9, and 10, which indicate an inability or
tendency for the person to be unable to perform as a licensee or regis-
trant or to be unfit for licensure or registration if action by the board
will promote the intent of the Chiropractic Act, board rules including
this chapter, and Occupations Code, Chapter 53.

§75.8. Public Interest Information.

(a) In order for the public to have access to the board and the
board’s procedures by which complaints are filed with and resolved by
the board, each chiropractic facility is required to display a placard or
sign furnished by the board containing the name of the board, mailing
address, and telephone number for the purpose of directing complaints
to the board. Each licensee practicing at a facility and each owner re-
quired to be registered with the board is equally responsible for com-
pliance with this section.
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(b) The placard or sign shall be conspicuously and promi-
nently displayed in a place in the facility in public view, such as the
public reception area.

(c) Each licensee and [CRT] registrant shall display their orig-
inal current annual registration, in a prominent and conspicuous place
in each facility in which the individual practices, in public view, such
as the public reception area. Each chiropractic facility shall display
its original current annual registration in a conspicuous and prominent
place in the facility, in public view, such as the public reception area.
Any reproduction of a facility registration displayed in lieu of the orig-
inal is not permitted. A licensee or CRT may display a copy of his
or her annual registration if he or she works in more than one facility;
however, the original registration must be displayed in the facility in
which the licensee or CRT provides the majority of his or her services.

§75.9. Complaint Procedures.

(a) Filing complaints. A person who has a complaint about a
licensee, facility or CRT may file a complaint with the board in person
at the board’s office, or in any written form, including submission of
a completed complaint form. The board adopts the following form in
both English and Spanish as its official complaint form which shall
be available from the board upon request. A complaint shall contain
information necessary for the proper processing of the complaint by
the board, including:
Figure: 22 TAC §75.9(a)

(1) complainant’s name, address and phone number;

(2) name, address and phone number of the chiropractor,
chiropractic facility, CRT or other person, firm or corporation, if
known, against whom the complaint is made;

(3) date, time and place of occurrence of alleged violation;
and

(4) complete description of incident giving rise to the com-
plaint.

(b) Categories of complaints and investigation.

(1) The board shall distinguish between categories of com-
plaints as follows:

(A) consumer and patient complaints against chiroprac-
tors, CRTs, or chiropractic facilities regarding alleged violations of
state law, including the Texas Chiropractic Act, or board rules or or-
ders;

(B) alleged unauthorized practice of chiropractic by un-
licensed individuals, unregistered facilities or CRTs, or by a licensee,
facility or CRT while a suspension order or restrictive sanction by the
board is in effect;

(C) licensure, registration or reinstatement applica-
tions;

(D) alleged advertising violations by chiropractors or
chiropractic facilities.

(2) All complaints or reports of alleged violations will be
investigated by the board. However, anonymous complaints may not
be investigated if insufficient information is provided or the allegations
are vague, appear to lack a credible or factual foundation, or cannot be
proved for lack of a witness or other evidence. The executive director
of the board will determine whether or not an anonymous report will
be logged in as a complaint for investigation. A complaint shall not
be dismissed without appropriate consideration. The board and a com-
plainant shall be advised of a dismissal of a complaint.

(3) The board staff may initiate an investigation, including
the filing of a complaint, on an individual or facility regulated by the
board for compliance with the law or board rules or order.

(c) Enforcement Committee.

(1) The President shall appoint an Enforcement Committee
to consider all complaints filed with the board. The Executive Director
under the direction of the Enforcement Committee chair shall supervise
all investigations.

(2) The Enforcement Committee shall have the power to
issue subpoenas and subpoenas duces tecum to compel the attendance
of witnesses and the production of books, records, and documents, to
issue commissions to take depositions, to administer oaths and to take
testimony concerning all matters within the assigned jurisdiction.

(3) The Enforcement Committee shall determine the dis-
position of a complaint as provided in this subsection and §75.10 and
§75.11 of this title (relating to Disciplinary Guidelines and Sanctions,
respectively). The Enforcement Committee may delegate the authority
to close certain complaints to the Executive Director.

(4) The Enforcement Committee may schedule an informal
conference in a case in order to hear from the complainant and the
respondent, in person, or if it believes a conference may facilitate the
resolution of the case. A respondent, although not required, is urged to
attend the informal conference. A complainant will be given notice of
the conference and invited to attend. A complainant is not required to
attend an informal conference.

(5) Informal conferences shall not be deemed to be meet-
ings of the board and no formal record of the proceedings at the con-
ferences shall be made or maintained.

(6) In a case where the Enforcement Committee has made
a finding of a violation for which a sanction should be imposed, the
committee may direct staff to offer an agreed order to the respondent
in an effort to resolve the case informally. If an agreed order is not ac-
cepted by the respondent or no agreed order is offered, the case will be
referred to the SOAH for formal hearing. The Enforcement Commit-
tee shall present an agreed order to the board for its approval once it
has been signed by the respondent. Should the board amend the pro-
posed order, the executive director shall contact the respondent to seek
concurrence. If the respondent does not concur, the Enforcement Com-
mittee shall determine whether negotiations on an agreed order should
continue or to refer the case for formal hearing.

(d) Commencement of formal hearing proceedings. Board
staff shall commence formal hearing proceedings by filing the case
with the SOAH and by giving notice to the respondent as provided
§76.3 of this title (relating to Commencement of Enforcement
Proceedings).

(e) Recission of probation.

(1) The board may at any time while an individual or facil-
ity is on probation upon majority vote rescind the probation and enforce
the board’s original action suspending such license or registration for
violation of the terms of the probation or for other good cause as the
board in its discretion may determine. Violations of probation shall be
referred to the Enforcement Committee for action under this section.
Probation shall not be rescinded without notice and an opportunity for
a hearing on whether or not the probation has been violated.

(2) The board shall maintain a chronological and alphabeti-
cal listing of licensees, facilities, and CRTs, who have had their license
or registration, suspended or revoked, and shall monitor compliance
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with each order. Any noncompliance observed as a result of monitor-
ing shall be referred to the Enforcement Committee for action under
this section.

(f) Reinstatement. An individual or chiropractic facility whose
license or registration has been revoked for a period of more than one
year may, after the expiration of at least one year from the date that
such revocation became final, apply to the board, on forms provided
by the board, for reinstatement. In considering the reinstatement of a
revoked license or registration, the board in its discretion may:

(1) deny reinstatement; or

(2) grant reinstatement:

(A) without condition;

(B) with probation for a specified period of time under
specified conditions; or

(C) with or without reexamination or additional train-
ing.

(g) Temporary suspension upon threat to public. The Enforce-
ment Committee or the board, with a two-thirds vote, may temporarily
suspend a license to practice chiropractic in the State of Texas if the
committee or the board determines from the evidence or information
presented to it that continued practice by the licensee constitutes a con-
tinuing or imminent threat to the public welfare.

(1) Such suspension may occur without notice or hearing
if at the time the suspension is ordered, a hearing on whether a disci-
plinary proceeding should be initiated is scheduled not later than the
14th day after the date of suspension. A second hearing on the sus-
pended license shall be held not later than the 60th day after the date
the suspension was ordered. If the second hearing is not held in the time
required, the license is reinstated without further action of the board or
committee. A hearing held under this paragraph shall be conducted by
the SOAH.

(2) The licensee will be notified of a suspension and any
hearing scheduled under this subsection by certified mail.

(3) The suspension shall remain in effect pending a final
decision of the board unless the committee or the board orders the sus-
pension rescinded after hearing.

(4) The licensee shall not practice chiropractic during the
duration of the suspension.

(5) During the suspension the enforcement and investiga-
tory processes will continue.

§75.10. Disciplinary Guidelines.
(a) Purpose. The purpose of these guidelines is to:

(1) provide guidance and a framework of analysis for board
staff, the enforcement committee and the administrative law judges to
promote consistency in the making of recommendations on sanctions
to the board in disciplinary cases;

(2) promote consistency in the exercise of sound discretion
by the board in the imposition of sanctions in disciplinary cases; and

(3) provide guidance for the enforcement committee and
other members of the board for the informal resolution of potentially
contested matters.

(b) Limitations. This section shall be construed and applied
so as to preserve the board’s discretion in the imposition of sanctions
and remedial measures pursuant to the Chiropractic Act, Occupations
Code, Chapter 201 [§§14, 14a, 14e, 19a, 19b]. This section shall be
further construed and applied so as to be consistent with the Act, and

shall be limited to the extent as otherwise proscribed by statute and
board rule.

(c) Board action. The board may take disciplinary action
against a licensee who is found in violation of the Chiropractic Act,
another state law for which disciplinary action may be taken or a rule
or order of the board. A disciplinary action may be composed of any
one or a combination of the following sanctions:

(1) revocation of license;

(2) suspension of license for a definite period of time;

(3) suspension with probation for a definite period of time;

(4) formal reprimand;

(5) administrative penalty

(6) additional continuing education.

(d) Practicing without a license. A person, not a licensee, who
is found to be practicing without a license in violation of the Chiro-
practic Act, [§5a] Occupations Code, Chapter 201, shall be assessed
an administrative penalty as provided by §75.11 of this title (relating to
Schedule of Sanctions).

(e) Additional conditions. The Board may impose, as a con-
dition of probation or as a term of a sanction, additional conditions or
restrictions upon the license of the licensee that the Board deems nec-
essary to facilitate the rehabilitation and education of the licensee and
to protect the public, including but not limited to:

(1) completion of a specified number of continuing educa-
tion hours on specified topics approved in advance by the board in ad-
dition to the minimum number required of all licensees as a condition
of renewal;

(2) taking and passing with the minimum required score of
an examination required by the board;

(3) restrictions on the type of treatment, treatment proce-
dures, and/or class of patients to be treated;

(4) restrictions on the licensee’s supervision of others in the
practice of chiropractic;

(5) undergoing a psychological and/or medical evaluation
by a qualified professional approved in advance by the board and un-
dergoing any treatment recommended pursuant to the evaluation;

(6) regular reporting to the board as a means of monitoring
the licensee’s compliance with a board order.

(f) Down-time. A licensee whose license has been suspended
shall not during the period of suspension realize any remuneration from
his or her chiropractic practice; be in attendance in his or her office
when it is open to serve patients; or provide chiropractic services to
any person at any location. The licensee may arrange with another
licensee to provide care and treatment to patients during the period of
down-time so long as the suspended licensee does not receive any form
of payment for chiropractic services rendered, including fee sharing
with the treating licensee.

(g) Aggravation. The following may be considered as aggra-
vating factors so as to merit more severe or restrictive sanction by the
board:

(1) seriousness of the violation, including the nature, cir-
cumstances, extent, or gravity of the prohibited conduct and the harm
or potential harm to a patient;

(2) economic harm to any individual or entity, to property
or the environment;
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(3) hazard or potential hazard created to the health, safety,
or economic welfare of the public;

(4) attempted concealment of misconduct;

(5) premeditated conduct;

(6) intentional misconduct;

(7) disciplinary history, including prior violations of a sim-
ilar or related nature;

(8) likelihood of future misconduct of a similar nature;

(9) failure to implement remedial measures to correct or
alleviate harm arising from the misconduct;

(10) lack of rehabilitative potential;

(11) motive;

(12) the type of sanction, including the amount of any ad-
ministrative penalty, necessary to deter future violations; and

(13) any relevant circumstances or facts increasing the se-
riousness of the misconduct.

(h) Extenuation and mitigation. The absence of the circum-
stances listed as subsection (g)(1)-(13) [(g)(1)-(8)] of this section, as
well as the presence of the following factors, may be considered as
extenuating and mitigating factors so as to merit less severe or less re-
strictive sanctions by the board:

(1) self-reported and voluntary admissions of misconduct;

(2) implementation of remedial measures to correct or mit-
igate harm arising from the misconduct;

(3) motive;

(4) rehabilitative potential;

(5) relevant facts and circumstances reducing the serious-
ness of the misconduct;

(6) relevant facts and circumstances lessening responsibil-
ity for the misconduct.

(i) The board shall consider the factors listed in subsections (g)
and (h) of this section in determining the amount of an administrative
penalty under §75.11 of this title (relating to Schedule of Sanctions).

(j) Upon a finding that a violation of the Act, another state
law, or a rule or order of the board has occurred and that disciplinary
action is warranted, the enforcement committee shall determine and
recommend the type and amount of sanction in accordance with this
section and §75.11 of this title.

(k) All disciplinary actions issued by the board will take the
form of a board order. All disciplinary actions shall be recorded and
made available upon request as public information. All disciplinary
actions shall be published in the TBCE newsletter [Journal of the Texas
Chiropractic Association], may be released in a press release, and shall
be transmitted to the Chiropractic Information Network-Board Action
Data Bank (CIN-BAD) or other national data bank as required by law.

§75.11. Schedule of Sanctions.

(a) The following words and terms, when used in this chapter,
shall have the following meanings, unless the context clearly indicates
otherwise:

(1) APA--Administrative Procedure Act, Government
Code, Chapter 2001.

(2) Board--Texas Board of Chiropractic Examiners;

(3) Chiropractic Act or CA--Occupations Code, Chapter
201 (formerly Texas Civil Statutes, Article 4512b);

(4) HPCA--Health Professions Council Act, Occupations
Code, Chapter 101;

(5) HRC--Human Resources Code;

(6) Licensee--A person who is licensed by the board to
practice chiropractic in the State of Texas;

(7) MRTCA--Medical Radiologic Technologist Certifica-
tion Act, Occupations Code, Chapter 601;

(8) Occ. Code--Occupations Code;

(9) Respondent--an individual or facility regulated by the
board against whom a complaint has been filed;

(10) SOAH--State Office of Administrative Hearings;

(11) TDH--Texas Department of Health.

(b) The following table contains maximum sanctions that may
be assessed for each category of violation listed in the table:
Figure: 22 TAC §75.11(b)

(c) In a case where a respondent has committed multiple viola-
tions or multiple occurrences of the same violation, board staff, the en-
forcement committee or an administrative law judge may recommend
and the board may impose sanctions in excess of a maximum sanc-
tion specified in the maximum sanction table provided by subsection
(b) of this section, if otherwise authorized by law. For the fourth and
subsequent offenses of any violation listed in the maximum sanction
table with three levels of sanctions, the maximum sanction is revoca-
tion and/or $1000 administrative penalty.

(d) An administrative penalty may not exceed $1,000 per day
for each violation. Each day a violation continues or occurs is a sepa-
rate violation for the purposes of imposing an administrative penalty.

(e) For violation of a statute which is not listed in the maxi-
mum sanction table and for which the board is authorized to take dis-
ciplinary action, the maximum sanction is revocation and/or $1000 ad-
ministrative penalty.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307697
Sandra Smith
Executive Director
Texas Board of Chiropractic Examiners
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 305-6709

♦ ♦ ♦
CHAPTER 79. LICENSURE OF CERTAIN
OUT-OF-STATE APPLICANTS
22 TAC §79.1

The Texas Board of Chiropractic Examiners proposes to amend
Title 22, Chapter 79 relating to licensure of certain out-of-state
applicants. The proposed amendments to §79.1 address
changes needed in order to comply with Senate Bill 842, 78th
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Legislature, 2003, relating to issuance of certain licenses.
Additional amendments have also been made to §79.1 for
clarification, consistency with other board rules, and to remove
redundant provisions.

Sandra Smith, Executive Director, has determined that for the
first five-year period the section as amended are in effect, there
will be no fiscal implications for state government or local gov-
ernment as a result of enforcing or administering the rule as
amended. There will be no effect on small or micro businesses,
or anticipated economic cost to persons who are required to
comply with the section as proposed.

Ms. Smith has determined that, for each year of the first five
years, the section as amended is in effect, the public benefit an-
ticipated as a result of enforcing and administering the section as
amended will be better clarity of the procedure for applying for
a license if you are licensed to practice chiropractic in another
state.

Written comments may be submitted, no later than 30 days from
the date of this publication, to Sandra Smith, Executive Director,
Texas Board of Chiropractic Examiners, 333 Guadalupe, Tower
III, Suite 825, Austin, TX 78701.

The amendment is proposed under the Occupations Code
§201.152, which the board interprets as authorizing it to adopt
rules necessary for the performance of its duties, the regulation
of the practice of chiropractic, and the enforcement of the
Chiropractic Act.

The following are the statutes, articles, or codes affected by the
amendments:

Occupations Code, §§201.152, 201.153, 201.309

§79.1. General Requirements for [Provisional] Licensure of Certain
Out-Of-State Applicants.

(a) An individual who is licensed in another state or foreign
country shall be issued a [may apply for a provisional] license under
the following circumstances:

(1) The applicant must be licensed in good standing as a
doctor of chiropractic in another state, the District of Columbia, [or] a
territory of the United States, or a foreign country, that has licensing
requirements that are substantially equivalent to the requirements of
the Texas Chiropractic Act, and must furnish proof of such licensure
on board forms provided. For the purposes of this chapter, the term
"substantially equivalent" means that the jurisdiction from which the
doctor is requesting [provisional] licensure has equivalent practices and
requirements in the following areas:

(A) scope of practice;

(B) continuing education;

(C) license renewal;

(D) enforcement practices;

(E) examination requirements;

(F) undergraduate education requirements;

(G) chiropractic education requirements.

(2) The applicant must have passed the National Board of
Chiropractic Examiners Examination Parts I, II, III, IV and Physiother-
apy, or the National Board of Chiropractic Examiners SPEC Examina-
tion with a grade of 375 or better and must request a true and correct
copy of the applicant’s score report be sent directly to the Texas Board
of Chiropractic Examiners.

(3) The applicant must not have failed a licensure exam
conducted by the Board [board] within the 10 years immediately pre-
ceding the date of application for a [provisional] license.

(4) The applicant must not have been the subject of a dis-
ciplinary action in any jurisdiction in which the applicant is, or has
been, licensed and the applicant must not be the subject of a pend-
ing investigation in any jurisdiction in which the applicant is, or has
been, licensed. [The application must be accompanied by the affidavit
required by the Texas Chiropractic Act, §9(a).]

(5) The applicant must sit for and pass the Texas jurispru-
dence examination with a grade of 75% or better.

(6) For the three years immediately preceding the date of
the application, the applicant must have:

(A) practiced chiropractic; or

(B) practiced as a chiropractic educator at a chiroprac-
tic school accredited by the Council on Chiropractic Education.

[(b) Sponsorship. A candidate for provisional licensure must
be sponsored by a doctor of chiropractic who is currently licensed by
the board with the following conditions applicable.]

[(1) Prior to practice in Texas, on forms provided by the
board, the sponsor licensee will certify to the board the following:]

[(A) that such candidate will be working within the
same office as the licensee, under direct supervision of the sponsor
licensee;]

[(B) that such sponsor licensee is aware of the Texas
Chiropractic Act and rules governing provisional licensure and that the
sponsorship will cease upon the invalidity of the provisional license.]

[(2) Sponsor licensee will be held responsible for the unau-
thorized practice of chiropractic should such provisional license ex-
pire.]

[(c) The applicant must have practiced chiropractic for two
years prior to applying for Texas license.]

[(d) The application must be completed within one year of ini-
tial application date.]

[(e) The applicant must have been licensed by examination in
the jurisdiction from which the applicant desires a provisional license.]

[(f) Hardship. An applicant for a provisional license may be
excused from the requirements of sponsorship if the Board determines
that compliance constitutes a hardship to the applicant.]

(b) [(g)] Application and fee.

[(1)] The candidate for [provisional] licensure will be sub-
ject to all application requirements required by §71.2 of this title (re-
lating to Application for Licensure) and subject to the applicable fees
established under §75.7 of this title (relating to Required [Chiropractic]
Fees).

[(2) No provisional license can be issued until all applica-
tion forms and fees are received in the Board Office and the application
is approved.]

[(3) A provisional license expires upon the earlier to occur
of the passage of 180 days or notice by the board of the candidate’s
successful passage or failure of any or all examinations required. It
shall be the responsibility of the candidate and sponsor to return the
provisional license to the Board Office upon expiration.]

[(4) The candidate’s failure to sit for the first scheduled
board examination following application for examination invalidates
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the provisional license, unless in the discretion of the board, sufficient
and reasonable evidence regarding nonappearance exists.]

[(5) Each candidate for provisional license shall receive
only one nonrenewable license prior to the issuance of a chiropractic
license.]

[(6) The holder of a provisional license must sit for and
pass the jurisprudence part of the Texas Examination with a grade of
75% or better during the term of the provisional license.]

[(h) If at any time during the provisional licensure period it is
determined that the holder of such provisional license has violated the
Texas Chiropractic Act or board rules, such provisional license will be
subject to termination.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307696
Sandra Smith
Executive Director
Texas Board of Chiropractic Examiners
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 305-6709

♦ ♦ ♦
CHAPTER 80. PROFESSIONAL CONDUCT
22 TAC §80.1

The Texas Board of Chiropractic Examiners proposes to amend
§80.1, relating to delegation of authority. The proposal adds a
definition of "supervision." This new definition will clear up cur-
rent confusion about which services may be performed when a
licensee is not on the premises.

Ms. Sandra Smith, Executive Director, has determined that for
the first five-year period the proposed amendment is in effect,
there will be no fiscal implications for state government or local
government as a result of enforcing or administering the rule as
amended. There will be no effect on small or micro businesses,
or anticipated economic cost to persons who are required to
comply with the section as proposed. Ms. Smith has determined
that, for each year of the first five years, the section as amended
is in effect, the public benefit anticipated as a result of enforcing
and administering the section as amended will be better clarity
of the tasks or procedures that a licensee may delegate under
the section, and when they may delegate them.

Written comments may be submitted no later than 30 days from
the date of this publication, to Sandra Smith, Executive Director,
Texas Board of Chiropractic Examiners, 333 Guadalupe, Tower
III, Suite 825, Austin, TX 78701.

The amendment is proposed under the Occupations Code
§201.152, which the board interprets as authorizing it to adopt
rules necessary for the performance of its duties, the regulation
of the practice of chiropractic, and the enforcement of the
Chiropractic Act.

The following are the statutes, articles, or codes affected by the
amendments:

Occupations Code, §§201.152

§80.1. Delegation of Authority.

(a) Except as provided in this section, a licensee shall not allow
or direct a person who is not licensed by the board to perform proce-
dures or tasks that are within the scope of chiropractic, including:

(1) rendering a diagnosis and prescribing a treatment plan;
or

(2) performing a chiropractic adjustment or manipulation.

(b) A licensee may allow or direct a student enrolled in an
accredited chiropractic college to perform chiropractic adjustments or
manipulations, provided that:

(1) the chiropractic adjustment or manipulation is per-
formed as part of a regular curriculum; and

(2) the chiropractic adjustment or manipulation is per-
formed under the supervision of a licensee who is physically present
in the treating room at the time of the adjustment. The requirement
that the supervising licensee must be physically present in the treating
room does not apply to chiropractic college clinics.

(c) "Qualified and properly trained" as used in this subsection
means that the person, in addition to the requisite training and skill,
has any license or certification required by law in order to perform a
specific task or procedure. A licensee may allow or direct a qualified
and properly trained person, who is acting under the licensee’s super-
vision, to perform a task or procedure that assists the chiropractor in
making a diagnosis, prescribing a treatment plan or treating a patient if
the performance of the task or procedure does not require the training
of a chiropractor in order to protect the health or safety of a patient,
such as:

(1) taking the patient’s medical history;

(2) taking or recording vital signs;

(3) performing radiologic procedures;

(4) taking or recording range of motion measurements;

(5) performing prescribed physical therapy modalities,
procedures and activities;

(6) demonstrating prescribed exercises or stretches for a
patient; or

(7) demonstrating proper uses of dispensed supports and
devices.

(d) A licensee shall not allow or direct a person whose chiro-
practic license has been suspended or revoked to practice chiropractic
in connection with the treatment of a patient of the licensee during the
effective period of the suspension or upon revocation.

(e) "Supervision" as used in this subsection means that the
licensee must be present in the facility when delegated procedures are
performed in that facility by qualified and properly trained persons.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307695
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Sandra Smith
Executive Director
Texas Board of Chiropractic Examiners
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 305-6709

♦ ♦ ♦
TITLE 25. HEALTH SERVICES

PART 1. TEXAS DEPARTMENT OF
HEALTH

CHAPTER 133. HOSPITAL LICENSING
The Texas Department of Health (department) proposes amend-
ments to §§133.2, 133.22, 133.23, 133.26, 133.45, 133.101,
133.121, 133.141 - 133.143 and 133.161 - 133.167, and new
§133.48, concerning the regulation of hospitals. The amend-
ments and new section in Subchapters A - C, F, and G are re-
quired as a result of revisions to the Health and Safety Code,
Chapter 241, pursuant to House Bill 15, House Bill 341, House
Bill 1614, House Bill 2292 and Senate Bill 162, 78th Legislature,
2003. The proposed amendments to Subchapters H and I are
necessary to make the rules compatible with the requirements
of the federal Medicare Conditions of Participation, and will elim-
inate burdensome requirements concerning operable windows.

Specifically, the amendment to §133.2 includes additional defi-
nitions for action plan, adverse event, medical error, reportable
event, and root cause analysis. Amendments to §133.22 and
§133.23 implement the process for converting to two-year
licensing cycles beginning January 1, 2005. The amendment
to §133.26 changes the description of fee assessment to
accommodate the change to the two-year license cycle. The
amendment to §133.45 requires a hospital which provides
obstetrical services on a routine or emergency basis to adopt
a policy concerning postpartum counseling and parental as-
sistance, and requires a hospital that performs abortions to
adopt a policy concerning informed consent for abortion. New
§133.48 includes requirements related to development and
implementation of a patient safety program, and establishes
annual reporting requirements related to specific events oc-
curring at the facility, and submission of best practice reports.
The amendment to §133.101 clarifies limitations on the de-
partment’s access related to a root analysis and action plan.
The amendment to §133.121 reflects the addition of probation
to the list of enforcement actions that can be taken against a
facility. Amendments to §§133.141 - 133.143 and §§133.161
- 133.167 change all references to compliance with National
Fire Protection Association, Code for Safety to Life from Fire in
Buildings and Structures, (NFPA 101), from the 1997 edition to
the 2000 edition; update the editions of other codes referenced
in NFPA 101 to those required by the 2000 edition; change
chapter and section numbers referenced in the 1997 edition
to the new chapter and section numbers in the 2000 edition;
and eliminate the requirement for operable windows in patient
sleeping rooms, a burdensome requirement which has resulted
in numerous requests to the department for waiver of the
requirement. Operable windows are not required in the 2000
edition of NFPA 101.

Lisa Subia, Associateship for Consumer Health Protection, has
determined that for the first five years the sections are in effect,
there will be fiscal implications to state government as a result of

administering the sections as proposed. This impact is related to
the conversion to the two-year license renewal cycle. For Fiscal
Year (FY) 2005, which will be the first year in a two-year phase-in
process for the two-year renewal cycle, there will be a temporary
increase in revenue of approximately $914,320. This estimate is
based on the fact that during FY 2005, one-half of the facilities
will be renewing their licenses to be effective for two years, and
will pay a corresponding fee to cover the two-year license period
(this amount will be double the amount collected during FY 2004
for this group of facilities). The remainder of the facilities will be
renewing their licenses for a one-year period in FY 2005, which
will result in the estimated additional revenue. This second group
of facilities will renew their licenses for the two-year period in FY
2006, so the anticipated revenue will return to the FY 2004 level,
and there will be no anticipated fiscal impact for fiscal years 2006
through 2009. There will be fiscal implications for a local gov-
ernment that operates a hospital. These costs are related to the
conversion to two-year license renewal cycles. Once conversion
to the two-year license renewal cycle begins, a local government
that operates a hospital will be required to pay the license fee for
the two-year period. This increase for each hospital will range
from $400 per application for the smallest hospital to $20,000
per application for the largest hospital. There will be no cost to
local governments to comply with the proposed amendments to
Subchapters H and I unless the local government constructs a
new hospital, or pursues an addition, renovation, or modification
to an existing hospital. Hospitals are currently required to com-
ply with NFPA 101, and the cost to comply with the 2000 edition
will be comparable to compliance with the 1997 edition.

Ms. Subia has also determined that for each year of the first
five years the sections are in effect, the public benefit anticipated
as a result of enforcing or administering the sections will be to
improve patient safety in the regulated facilities, and to provide
the public with basic information about the occurrence of cer-
tain medical errors in these facilities. There will be economic
costs for micro-businesses, small and large businesses and per-
sons who are required to comply with the amended sections.
These costs, related to the conversion to two-year license re-
newal cycles, and construction costs, will be the same as those
addressed in the previous paragraph concerning costs to local
governments. There will be no anticipated impact on local em-
ployment.

Comments on the proposal may be submitted to Cindy Bed-
nar, Director of Hospital Programs, Health Facility Licensing and
Compliance Division, Texas Department of Health, 1100 West
49th Street, Austin, Texas 78756, (512) 834-6648. Comments
will be accepted for 30 days following publication of this proposal
in the Texas Register.

SUBCHAPTER A. GENERAL PROVISIONS
25 TAC §133.2

The amendment is proposed under Health and Safety Code,
§241.026, concerning rules and minimum standards to protect
and promote the public health and welfare by providing for the de-
velopment, establishment, and enforcement of standards in the
construction, maintenance, and operation of hospitals in Texas;
and Health and Safety Code, §12.001, which provides the Texas
Board of Health (board) with the authority to adopt rules for the
performance of every duty imposed by law on the board, the de-
partment, and commissioner of health.

The amendment affects Health and Safety Code, Chapters 241
and 12.
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§133.2. Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) (No change.)

(2) Action plan--A written document that includes specific
measures to correct identified problems or areas of concern; identifies
strategies for implementing system improvements; and includes out-
come measures to indicate the effectiveness of system improvements
in reducing, controlling or eliminating identified problem areas.

(3) [(2)] Advance directive--Written instructions rec-
ognized under state law relating to the provision of health care
when individuals are unable to communicate their wishes regarding
medical treatment. The advance directive may be a written document
authorizing an agent or surrogate to make decisions on an individual’s
behalf (a durable power of attorney for health care), a written or oral
statement (a living will), or some other form of instruction recognized
under state law specifically addressing the provisions of health care.

(4) Adverse event--Untoward incident, therapeutic misad-
venture or other adverse occurrence directly associated with care or
services provided within the hospital system, which may result from
acts of commission or omission.

(5) [(3)] Applicant--The person legally responsible for the
operation of the hospital, whether by lease or ownership, who seeks a
hospital license from the department.

(6) [(4)] Attorney general--The attorney general of Texas
or any assistant attorney general acting under the direction of the attor-
ney general of Texas.

(7) [(5)] Biological indicator--Commercially-available
microorganisms (e.g., United States Food and Drug Administration
(FDA) approved strips or vials of Bacillus species endospores) which
can be used to verify the performance of waste treatment equipment
and processes (or sterilization equipment and processes).

(8) [(6)] Board--The Texas Board of Health.

(9) [(7)] Chemical dependency services--A planned,
structured, and organized program designed to initiate and promote a
person’s chemical-free status or to maintain the person free of illegal
drugs. It includes, but is not limited to, the application of planned
procedures to identify and change patterns of behavior related to or
resulting from chemical dependency that are maladaptive, destructive,
or injurious to health, or to restore appropriate levels of physical,
psychological, or social functioning lost due to chemical dependency.

(10) [(8)] Comprehensive medical rehabilitation--The pro-
vision of rehabilitation services that are designed to improve or mini-
mize a person’s physical or cognitive disabilities, maximize a person’s
functional ability, or restore a person’s lost functional capacity through
close coordination of services, communication, interaction, and inte-
gration among several professions that share responsibility to achieve
team treatment goals for the person.

(11) [(9)] Comprehensive medical rehabilitation hospi-
tal--A general hospital that specializes in providing comprehensive
medical rehabilitation services, including surgery and related ancillary
services.

(12) [(10)] Comprehensive medical rehabilitation unit--An
identifiable part of a hospital which provides comprehensive medical
rehabilitation services to patients admitted to the unit.

(13) [(11)] Contaminated linen--Linen which has been
soiled with blood or other potentially infectious materials or may
contain sharps. Other potentially infectious materials means:

(A) the following human body fluids: semen, vaginal
secretions, cerebrospinal fluid, synovial fluid, pleural fluid, pericardial
fluid, peritoneal fluid, amniotic fluid, saliva in dental procedures, any
body fluid that is visibly contaminated with blood, and all body fluids
in situations where it is difficult or impossible to differentiate between
body fluids;

(B) any unfixed tissue or organ (other than intact skin)
from a human (living or dead); and

(C) Human Immunodeficiency Virus (HIV)-containing
cell or tissue cultures, organ cultures, and HIV or Hepatitis B Virus
(HBV) containing culture medium or other solutions; and blood, or-
gans, or other tissues from experimental animals infected with HIV or
HBV.

(14) [(12)] Cooperative agreement--An agreement among
two or more hospitals for the allocation or sharing of health care equip-
ment, facilities, personnel, or services.

(15) [(13)] Dentist--A person licensed to practice dentistry
by the State Board of Dental Examiners. This includes a doctor of
dental surgery or a doctor of dental medicine.

(16) [(14)] Department--The Texas Department of Health,
1100 West 49th Street, Austin, Texas 78756-3199.

(17) [(15)] Designated provider--A provider of health care
services, selected by a health maintenance organization, a self-insured
business corporation, a beneficial society, the Veterans Administra-
tion, CHAMPUS, a business corporation, an employee organization,
a county, a public hospital, a hospital district, or any other entity to
provide health care services to a patient with whom the entity has a
contractual, statutory, or regulatory relationship that creates an obliga-
tion for the entity to provide the services to the patient.

(18) [(16)] Dietitian--A person who is currently licensed by
the Texas State Board of Examiners of Dietitians as a licensed dietitian
or provisional licensed dietitian, or who is a registered dietitian with
the American Dietetic Association.

(19) [(17)] Director--The hospital licensing director,
Health Facility Licensing Division, Texas Department of Health.

(20) [(18)] Disciplinary action--Denial, suspension, or re-
vocation of a license, issuance of an emergency order or imposition of
an administrative penalty.

(21) [(19)] Division--The Health Facility Licensing Divi-
sion, Texas Department of Health.

(22) [(20)] Emergency medical condition--A medical con-
dition manifesting itself by acute symptoms of sufficient severity (in-
cluding severe pain, psychiatric disturbances or symptoms of substance
abuse) such that the absence of immediate medical attention could rea-
sonably be expected to result in one or all of the following:

(A) placing the health of the individual (or with respect
to a pregnant woman, the health of the woman or her unborn child) in
serious jeopardy;

(B) serious impairment to bodily functions;

(C) serious dysfunction of any bodily organ or part; or

(D) with respect to a pregnant woman who is having
contractions:

(i) that there is inadequate time to effect a safe trans-
fer to another hospital before delivery; or

(ii) that transfer may pose a threat to the health or
safety of the woman or the unborn child.
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(23) [(21)] Fast-track projects--A construction project in
which it is necessary to begin initial phases of construction before later
phases of the construction documents are fully completed in order to
establish other design conditions or because of time constraints such as
mandated deadlines.

(24) [(22)] General hospital--An establishment that:

(A) offers services, facilities, and beds for use for more
than 24 hours for two or more unrelated individuals requiring diag-
nosis, treatment, or care for illness, injury, deformity, abnormality, or
pregnancy; and

(B) regularly maintains, at a minimum, clinical labora-
tory services, diagnostic X-ray services, treatment facilities including
surgery or obstetrical care or both, and other definitive medical or sur-
gical treatment of similar extent.

(25) [(23)] Governmental unit--A political subdivision of
the state, including a hospital district, county, or municipality, and any
department, division, board, or other agency of a political subdivision.

(26) [(24)] Governing body--The governing authority of a
hospital which is responsible for a hospital’s organization, manage-
ment, control, and operation, including appointment of the medical
staff; includes the owner or partners for hospitals owned or operated
by an individual or partners.

(27) [(25)] Hospital--A general hospital or a special hospi-
tal.

(28) [(26)] Hospital administration--Administrative body
of a hospital headed by an individual who has the authority to represent
the hospital and who is responsible for the operation of the hospital ac-
cording to the policies and procedures of the hospital’s governing body.

(29) [(27)] Illegal conduct--A conduct prohibited by fed-
eral or state law.

(30) [(28)] Inpatient--An individual admitted for an
intended length of stay of 24 hours or greater.

(31) [(29)] Inpatient services--Services provided to an in-
dividual admitted to a hospital for an intended length of stay of 24 hours
or greater.

(32) [(30)] Legally reproduced form--A medical record re-
tained in hard copy, microform (microfilm or microfiche), or other elec-
tronic medium.

(33) [(31)] Licensed vocational nurse--A person who is
currently licensed under the Vocational Nurse Act by the Board of
Vocational Nurse Examiners for the State of Texas as a licensed
vocational nurse (LVN).

(34) [(32)] Licensee--The person or governmental unit
named in the application for issuance of a hospital license.

(35) [(33)] Mandated provider--A person who provides
health care services, is selected by a county, public hospital, or hospital
district, and agrees to provide health care services to eligible residents.

(36) Medical error--An adverse event that was preventable
with the current state of medical knowledge.

(37) [(34)] Medical staff--A physician or group of physi-
cians or a podiatrist or group of podiatrists who by action of the gov-
erning body of a hospital are privileged to work in and use the facilities
of a hospital for, or in connection with, the observation, care, diagnosis,
or treatment of an individual who is or may be suffering from mental
or physical disease or disorder, or a physical deformity or injury.

(38) [(35)] Mental health services--All services concerned
with research, prevention, and detection of mental disorders and dis-
abilities and all services necessary to treat, care for, supervise, and re-
habilitate persons who have a mental disorder or disability, including
persons whose mental disorders or disabilities result from alcoholism
or drug addiction.

(39) [(36)] Mental retardation--Significantly subaverage
general intellectual functioning that is concurrent with deficits in
adaptive behavior and originates during the developmental period.

(40) [(37)] Mobile unit--Any pre-manufactured structure,
trailer, or self-propelled unit equipped with a chassis on wheels and
intended to provide shared medical services to the community on a
temporary basis. Some of these units are equipped with expanding
walls, and designed to be moved on a daily basis.

(41) [(38)] Outpatient--An individual who presents for di-
agnostic or treatment services for an intended length of stay of less than
24 hours.

(42) [(39)] Outpatient services--Services provided to pa-
tients whose medical needs can be met in less than 24 hours and are
provided within the hospital.

(43) [(40)] Owner--One of the following persons or gov-
ernmental unit which will hold or does hold a license issued under the
statute in the person’s name or the person’s assumed name:

(A) a corporation;

(B) a governmental unit;

(C) a limited liability company;

(D) an individual;

(E) a partnership if a partnership name is stated in a
written partnership agreement or an assumed name certificate;

(F) all partners in a partnership if a partnership name
is not stated in a written partnership agreement or an assumed name
certificate; or

(G) all co-owners under any other business arrange-
ment.

(44) [(41)] Patient--An individual who presents for diagno-
sis or treatment.

(45) [(42)] Pediatric and adolescent hospital--A general
hospital that specializes in providing services to children and adoles-
cents, including surgery and related ancillary services.

(46) [(43)] Person--An individual, firm, partnership, cor-
poration, association, or joint stock company, and includes a receiver,
trustee, assignee, or other similar representative of those entities.

(47) [(44)] Physician--A physician licensed by the Texas
State Board of Medical Examiners.

(48) [(45)] Podiatrist--A podiatrist licensed by the Texas
State Board of Podiatry Examiners.

(49) [(46)] Practitioner--A health care professional li-
censed in the State of Texas, other than a physician, podiatrist, or
dentist.

(50) [(47)] Premises--A premises may be any of the fol-
lowing:

(A) a single building where inpatients receive hospital
services; or
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(B) multiple buildings where inpatients receive hospital
services, provided that the following criteria are met:

(i) all inpatient buildings and inpatient services are
subject to the control and direction of the governing body of the hospi-
tal;

(ii) all inpatient buildings are within a 30-mile ra-
dius of the main address of the licensee;

(iii) there is integration of the organized medical
staff of the hospital;

(iv) there is a single chief executive officer who re-
ports directly to the governing body and through whom all administra-
tive authority flows and who exercises control and surveillance over all
administrative activities of the hospital;

(v) there is a single chief medical officer who reports
directly to the governing body and who is responsible for all medical
staff activities of the hospital; and

(vi) each building that is geographically separate
from other buildings contains at least one nursing unit for inpatients,
unless providing only diagnostic or laboratory services, or a combina-
tion thereof, in the building for hospital inpatients.

(51) [(48)] Presurvey conference--A conference held with
department staff and the applicant or the applicant’s representative to
review licensure rules and survey documents and provide consultation
prior to the on-site licensure inspection.

(52) [(49)] Psychiatric disorder--A clinically significant
behavioral or psychological syndrome or pattern that occurs in
an individual and that is typically associated with either a painful
syndrome (distress) or impairment in one or more important areas of
behavioral, psychological, or biological function and is more than a
disturbance in the relationship between the individual and society.

(53) [(50)] Registered nurse--A person who is currently li-
censed by the Board of Nurse Examiners for the State of Texas as a
registered nurse (RN).

(54) [(51)] Relocatable unit--Any structure, not on wheels,
built to be relocated at any time and provide medical services. These
structures vary in size.

(55) Reportable event--A medical error or adverse event or
occurrence which the hospital is required to report to the department,
as set out in §133.48 of this title (relating to Patient Safety Program).

(56) Root cause analysis--An interdisciplinary review
process for identifying the basic or contributing causal factors that
underlie a variation in performance associated with an adverse event
or reportable event. It focuses primarily on systems and processes,
includes an analysis of underlying cause and effect, progresses from
special causes in clinical processes to common causes in organiza-
tional processes, and identifies potential improvements in processes
or systems.

(57) [(52)] Special hospital--An establishment that:

(A) offers services, facilities, and beds for use for more
than 24 hours for two or more unrelated individuals who are regularly
admitted, treated, and discharged and who require services more inten-
sive than room, board, personal services, and general nursing care;

(B) has clinical laboratory facilities, diagnostic X-ray
facilities, treatment facilities, or other definitive medical treatment;

(C) has a medical staff in regular attendance; and

(D) maintains records of the clinical work performed
for each patient.

(58) [(53)] Stabilize--With respect to an emergency medi-
cal condition, to provide such medical treatment of the condition neces-
sary to assure, within reasonable medical probability, that no material
deterioration of the condition is likely to result from or occur during
the transfer of the individual from a facility, or that the woman has de-
livered the child and the placenta.

(59) [(54)] Transfer--The movement (including the dis-
charge) of an individual outside a hospital’s facilities at the direction
of any person employed by (or affiliated or associated, directly or
indirectly, with) the hospital, but does not include such a movement
of an individual who has been declared dead, or leaves the facility
without the permission of any such person.

(60) [(55)] Transportable unit--Any pre-manufactured
structure or trailer, equipped with a chassis on wheels, intended to
provide shared medical services to the community on an extended
temporary basis. These units are designed to be moved periodically,
depending on need.

(61) [(56)] Unethical conduct--Conduct prohibited by the
ethical standards adopted by state or national professional organiza-
tions for their respective professions or by rules established by the state
licensing agency for the respective profession.

(62) [(57)] Universal precautions--Procedures for disinfec-
tion and sterilization of reusable medical devices and the appropriate
use of infection control, including hand washing, the use of protec-
tive barriers, and the use and disposal of needles and other sharp in-
struments as those procedures are defined by the Centers for Disease
Control (CDC) of the United States Public Health Service. This term
includes standard precautions as defined by CDC which are designed
to reduce the risk of transmission of blood borne and other pathogens
in hospitals.

(63) [(58)] Violation--Failure to comply with the licensing
statute, a rule or standard, special license provision, or an order issued
by the commissioner of health or the commissioner’s designee, adopted
or enforced under the licensing statute. Each day a violation continues
or occurs is a separate violation for purposes of imposing a penalty.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 6,

2003.

TRD-200307602
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
SUBCHAPTER B. HOSPITAL LICENSE
25 TAC §§133.22, 133.23, 133.26

The amendments are proposed under Health and Safety Code,
§241.026, concerning rules and minimum standards to protect
and promote the public health and welfare by providing for the de-
velopment, establishment, and enforcement of standards in the
construction, maintenance, and operation of hospitals in Texas;
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and Health and Safety Code, §12.001, which provides the Texas
Board of Health (board) with the authority to adopt rules for the
performance of every duty imposed by law on the board, the de-
partment, and commissioner of health.

The amendments affect Health and Safety Code, Chapters 241
and 12.

§133.22. Application and Issuance of Initial License.

(a) - (d) (No change.)

(e) Issuance of license. When it is determined that the hospital
has complied with subsections (a) - (d) of this section, the department
shall issue the license to the applicant.

(1) (No change.)

(2) Expiration date.

(A) For initial licenses issued prior to January 1, 2005.
[If the effective date of the license is the first day of a month, the license
expires on the last day of the month preceding the issuance month of
the next year. For example, if a license is effective September 1, the
license expires on August 31 of the next year and every year thereafter
unless a change of ownership occurs.]

(i) If the effective date of the license is the first day
of a month, the license expires on the last day of the 11th month after
issuance.

(ii) If the effective date of the license is the second
or any subsequent day of a month, the license expires on the last day
of the 12th month after issuance.

(B) For initial licenses issued January 1, 2005 or after.
[If the effective date of the license is the second or any subsequent
day of a month, the license expires on the last day of the month of
the next year. For example, if the license is effective September 2,
the license expires on September 30 of the next year and every year
thereafter unless a change of ownership occurs.]

(i) If the effective date of the license is the first day
of a month, the license expires on the last day of the 23rd month after
issuance.

(ii) If the effective date of the license is the second
or any subsequent day of a month, the license expires on the last day
of the 24th month after issuance.

(f) - (h) (No change.)

§133.23. Application and Issuance of Renewal License.

(a) (No change.)

(b) Renewal license. The department shall issue a renewal li-
cense to a hospital which meets the minimum requirements for a li-
cense.

(1) The hospital shall submit the following to the depart-
ment prior to the expiration date of the license:

(A) - (B) (No change.)

(C) the renewal license fee; [and]

(D) if the applicant is accredited by the Joint Commis-
sion on Accreditation of Healthcare Organizations or the American Os-
teopathic Association, a copy of documentation from the accrediting
body showing the current accreditation status of the hospital; [.]

(E) an annual events report in accordance with
§133.48(b)(1) of this title (relating to Patient Safety Program) and;

(F) a best practices report in accordance with
§133.48(b)(2) of this title.

(2) - (3) (No change.)

(4) Renewal licenses issued prior to January 1, 2005, will
be valid for 12 months.

(5) Renewal licenses issued January 1, 2005, through De-
cember 31, 2005, will be valid for either 12 months or 24 months, to
be determined by the department prior to the time of license renewal.

(6) Renewal licenses issued January 1, 2006, or after will
be valid for 24 months.

(c) (No change.)

§133.26. Fees.

(a) (No change.)

(b) License fees.

(1) The fee for an initial license or a renewal license is $10
per bed per 12 months based upon the design bed capacity of the hos-
pital. [The total fee may not be less than $200 or more than $10,000.]
The design bed capacity of a hospital is determined as follows.

(A) - (C) (No change.)

(2) - (3) (No change.)

(c) - (e) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 6,

2003.

TRD-200307603
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
SUBCHAPTER C. OPERATIONAL
REQUIREMENTS
25 TAC §133.45, §133.48

The amendment and new section are proposed under Health
and Safety Code, §241.026, concerning rules and minimum
standards to protect and promote the public health and wel-
fare by providing for the development, establishment, and
enforcement of standards in the construction, maintenance,
and operation of hospitals in Texas; and Health and Safety
Code, §12.001, which provides the Texas Board of Health
(board) with the authority to adopt rules for the performance of
every duty imposed by law on the board, the department, and
commissioner of health.

The amendment and new section affect Health and Safety Code,
Chapters 241 and 12.

§133.45. Miscellaneous Policies and Protocols.

(a) - (f) (No change.)
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(g) Postpartum counseling and parental assistance. A hospi-
tal that provides prenatal care or which provides obstetrical services
on a routine or emergency basis, shall adopt, implement and enforce
a policy to ensure that the hospital complies with HSC, Chapter 161,
Subchapter R (relating to Parenting and Postpartum Counseling Infor-
mation).

(h) Informed consent for abortion. A hospital that performs
abortions shall adopt, implement and enforce a policy to ensure com-
pliance with HSC, Chapter 171, Subchapters A and B (relating to
Abortion and Informed Consent).

§133.48. Patient Safety Program.
(a) General.

(1) The hospital must develop, implement and maintain an
effective, ongoing, organization-wide, data driven Patient Safety Pro-
gram (PSP).

(A) The governing body must ensure that the PSP re-
flects the complexity of the hospital’s organization and services, in-
cluding those services furnished under contract or arrangement, and
focuses on the prevention and reduction of medical errors and adverse
events.

(B) The PSP must be in writing, approved by the gov-
erning body and made available for review by the department. It must
include the following components:

(i) the definition of medical errors, adverse events
and reportable events;

(ii) the process for reporting medical errors, adverse
events and reportable events;

(iii) a list of events and occurrences which staff are
required to report;

(iv) time frames for reporting medical errors, ad-
verse events and reportable events;

(v) consequences for failing to report events in ac-
cordance with hospital policy;

(vi) the support systems available for staff members
who have been involved in a medical error or adverse event;

(vii) mechanisms for preservation and collection of
event data;

(viii) the process for conducting root cause analysis;

(ix) the process for communicating action plans;

(x) the process for feedback to staff regarding the
root causeanalysis and action plan; and

(xi) the process for educating patients regarding
shared responsibility for their own safety.

(2) The hospital must provide patient safety education and
training to all clinical and administrative staff. Training must include
all PSP components as set out in paragraph (1)(B) of this subsection.

(3) The hospital must designate an individual qualified by
training or experience to serve as the Patient Safety Program Coordi-
nator (PSPC). The PSCP shall:

(A) coordinate all patient safety activities;

(B) facilitate assessment and appropriate response to
reported events;

(C) monitor root cause analysis and resulting action
plans; and

(D) serve as liaison among hospital departments and
committees to ensure hospital-wide integration of the PSP.

(4) Within 45 days of becoming aware of a reportable event
specified under subsection (b)(1)(A) of this section, the hospital must:

(A) complete a root cause analysis to examine the cause
and effect of the event through an impartial process; and

(B) develop an action plan identifying the strategies
that the hospital intends to employ to reduce the risk of similar events
occurring in the future. The action plan must:

(i) designate responsibility for implementation and
oversight;

(ii) specify time frames for implementation; and

(iii) include a strategy for measuring the effective-
ness of the actions taken.

(C) The hospital must make the root cause analysis and
action plan available for on-site review by department representatives.

(b) Reporting requirements.

(1) Annual events report.

(A) On the renewal of the hospital’s license, or the an-
niversary of the hospital’s licensing date, the hospital shall submit to
the department a report that lists the number of occurrences at the hos-
pital, including any outpatient facility owned or operated by the hos-
pital, of each of the following events occurring during the preceding
year:

(i) a medication error resulting in a patient’s unan-
ticipated death or major permanent loss of bodily function in circum-
stances unrelated to the natural course of the illness or underlying con-
dition of the patient;

(ii) a perinatal death unrelated to a congenital con-
dition in an infant with a birth weight greater that 2,500 grams;

(iii) the suicide of a patient in a setting in which the
patient received care 24 hours a day;

(iv) the abduction of a newborn infant patient from
the hospital or the discharge of a newborn infant patient from the hos-
pital into the custody of an individual in circumstances in which the
hospital knew, or in the exercise of ordinary care should have known,
that the individual did not have legal custody of the infant;

(v) the sexual assault of a patient during treatment
or while the patient was on the premises of the hospital or facility;

(vi) a hemolytic transfusion reaction in a patient re-
sulting from the administration of blood or blood products with major
blood group incompatibilities;

(vii) a surgical procedure on the wrong patient or on
the wrong body part of a patient;

(viii) a foreign object accidentally left in a patient
during a procedure; and

(ix) a patient death or serious disability associated
with the use or function of a device designed for patient care that is
used or functions other than as intended.

(B) The hospital is not required to include any informa-
tion other than the total number of occurrences of each of the events
listed under subparagraph (A) of this paragraph.

(2) Best practices report.
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(A) On the renewal of the hospital’s license, or the an-
niversary of the hospital’s licensing date, the hospital shall submit to
the department a minimum of one best practice and safety measure
related to each type of reported event.

(B) The best practice report may be submitted on a
form to be prescribed by the department, or the hospital may submit a
copy of a report submitted to a patient safety organization.

(C) Hospitals may voluntarily report additional best
practices and safety measures.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 6,

2003.

TRD-200307606
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
SUBCHAPTER F. INSPECTION AND
INVESTIGATION PROCEDURES
25 TAC §133.101

The amendment is proposed under Health and Safety Code,
§241.026, concerning rules and minimum standards to protect
and promote the public health and welfare by providing for the de-
velopment, establishment, and enforcement of standards in the
construction, maintenance, and operation of hospitals in Texas;
and Health and Safety Code, §12.001, which provides the Texas
Board of Health (board) with the authority to adopt rules for the
performance of every duty imposed by law on the board, the de-
partment, and commissioner of health.

The amendment affects Health and Safety Code, Chapters 241
and 12.

§133.101. Inspection and Investigation Procedures.

(a) - (c) (No change.)

(d) General.

(1) The department may make any inspection, survey, or
investigation that it considers necessary. A representative of the de-
partment may enter the premises of a hospital at any reasonable time
to make an inspection or an investigation to ensure compliance with or
prevent a violation of the Act, the rules adopted under the Act, an or-
der or special order of the commissioner, a special license provision, a
court order granting injunctive relief, or other enforcement procedures.
Ensuring compliance includes permitting photocopying of any records
or other information by or on behalf of the department as necessary to
determine or verify compliance with the statute or rules adopted under
the statute, except that the department may not photocopy, reproduce,
remove or dictate from any part of the root cause analysis or action
plan required under section §133.48 of this title (relating to Patient
Safety Program).

(2) - (3) (No change.)

(e) - (f) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 6,

2003.

TRD-200307605
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
SUBCHAPTER G. ENFORCEMENT
25 TAC §133.121

The amendment is proposed under Health and Safety Code,
§241.026, concerning rules and minimum standards to protect
and promote the public health and welfare by providing for the de-
velopment, establishment, and enforcement of standards in the
construction, maintenance, and operation of hospitals in Texas;
and Health and Safety Code, §12.001, which provides the Texas
Board of Health (board) with the authority to adopt rules for the
performance of every duty imposed by law on the board, the de-
partment, and commissioner of health.

The amendment affects Health and Safety Code, Chapters 241
and 12.

§133.121. Enforcement Action.

(a) Reasons for enforcement action.

(1) The Texas Department of Health (department) may
deny, suspend, or revoke a hospital’s license in accordance with Health
and Safety Code (HSC), §241.053 if the applicant or licensee:

(A) - (F) (No change.)

(G) fails to provide the required application or renewal
information; [or]

(H) fails to pay administrative penalties in accordance
with the Act; or [.]

(I) fails to comply with applicable requirements within
a designated probation period.

(2) (No change.)

(b) - (e) (No change.)

(f) Probation. In lieu of suspending or revoking the license,
the department may schedule the hospital for a probation period of not
less than 30 days if the hospital is found in repeated non-compliance
and the hospital’s noncompliance does not endanger the health and
safety of the public.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 6,

2003.

TRD-200307604
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Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
SUBCHAPTER H. FIRE PREVENTION AND
SAFETY REQUIREMENTS
25 TAC §§133.141 - 133.143

The amendments are proposed under Health and Safety Code,
§241.026, concerning rules and minimum standards to protect
and promote the public health and welfare by providing for the de-
velopment, establishment, and enforcement of standards in the
construction, maintenance, and operation of hospitals in Texas;
and Health and Safety Code, §12.001, which provides the Texas
Board of Health (board) with the authority to adopt rules for the
performance of every duty imposed by law on the board, the de-
partment, and commissioner of health.

The amendments affect Health and Safety Code, Chapters 241
and 12.

§133.141. Fire Prevention and Protection.

(a) - (b) (No change.)

(c) Fire protection. Fire protection shall be provided in accor-
dance with the requirements of National Fire Protection Association
101, Code for Safety to Life from Fire in Buildings and Structures,
2000 [1997] edition (NFPA 101), §18.7 [§12-7], and §133.161(a)(1) of
this title (relating to Requirements for Buildings in Which Existing Li-
censed Hospitals are Located), and §133.162(a)(1) and (d) of this title
(relating to New Construction Requirements). When required or in-
stalled, sprinkler systems for exterior fire exposures shall comply with
National Fire Protection Association 80A, Recommended Practice for
Protection of Buildings from Exterior Fire Exposures, 1996 edition.
All documents published by NFPA as referenced in this section may
be obtained by writing or calling the NFPA at the following address
or telephone number: National Fire Protection Association, 1 Battery-
march Park, Post Office Box 9101, Quincy, MA 02269-9101 or (800)
344-3555.

(d) Smoking rules. Each hospital shall adopt, implement and
enforce a smoking policy. The policy shall include the minimal provi-
sions of NFPA 101, §18.7.4 [§12-7.4].

(e) Fire extinguishing systems. Inspection, testing, and main-
tenance of fire-fighting equipment shall be conducted by each hospital.

(1) Water-based fire protection systems. All fire sprinkler
systems, fire pumps, fire standpipe and hose systems, water storage
tanks, and valves and fire department connections shall be inspected,
tested and maintained in accordance with National Fire Protection As-
sociation 25, Standard for the Inspection, Testing and Maintenance of
Water-Based Fire Protection Systems, 1998 [1995] edition.

(2) Range hood extinguishers. Fire extinguishing systems
for commercial cooking equipment, such as at range hoods, shall be
inspected and maintained in accordance with National Fire Protection
Association 96, Standard for Ventilation Control and Fire Protection of
Cooking Operations, 1998 [1994] edition.

(3) Portable fire extinguishers. Every portable fire extin-
guisher located in a hospital or upon hospital property shall be installed,
tagged, and maintained in accordance with National Fire Protection

Association 10, Standard for Portable Fire Extinguishers, 1998 [1994]
edition.

(f) Fire protection and evacuation plan. A plan for the protec-
tion of patients in the event of fire and their evacuation from the build-
ing when necessary shall be formulated according to NFPA 101, §18.7
[§12-7]. Copies of the plan shall be available to all staff.

(1) - (2) (No change.)

(g) - (h) (No change.)

(i) System for communicating an alarm of fire. A reliable com-
munication system shall be provided as a means of reporting a fire to the
fire department. This is in addition to the automatic alarm transmission
to the fire department required by NFPA 101, §18.3.4.3.2 [§12-3.4.3.2].

(j) - (k) (No change.)

§133.142. General Safety.
(a) - (b) (No change.)

(c) Emergency preparedness.

(1) (No change.)

(2) Disaster plans. National Fire Protection Association
99, Standard for Health Care Facilities, 1999 [1996] edition, Chapter
11, and the State of Texas Emergency Management Plan shall be used
as references to plan and establish the disaster plans. All documents
published by National Fire Protection Association (NFPA) as refer-
enced in this section may be obtained by writing or calling the NFPA
at the following address or telephone number: National Fire Protec-
tion Association, 1 Batterymarch Park, Post Office Box 9101, Quincy,
MA 02269-9101 or (800) 344-3555. Information regarding the State
of Texas Emergency Management Plan is available from the city or
county emergency management coordinator.

(3) (No change.)

(d) (No change.)

§133.143. Handling and Storage of Gases, Anesthetics, and
Flammable Liquids.

(a) (No change.)

(b) Flammable and nonflammable gases and liquids. Flamma-
bility of liquids and gases shall be determined by National Fire Protec-
tion Association 325, Guide to Fire Hazard Properties of Flammable
Liquids, Gases, and Volatile Solids, 1994 edition. All documents pub-
lished by National Fire Protection Association (NFPA) as referenced
in this section may be obtained by writing or calling the NFPA at the
following address or telephone number: National Fire Protection Asso-
ciation, 1 Batterymarch Park, P.O. Box 9101, Quincy, MA 02269-9101
or (800) 344-3555.

(1) Nonflammable gases (examples include, but are not
limited to, oxygen and nitrous oxide) shall be stored and distributed in
accordance with Chapter 4 of the National Fire Protection Association
99, Standard for Health Care Facilities, 1999 [1996] edition (NFPA
99).

(A) - (B) (No change.)

(2) - (3) (No change.)

(4) Flammable and combustible liquids used in laborato-
ries shall be handled and stored in accordance with NFPA 99, §10-7,
and National Fire Protection Association 101, Code for Safety to Life
from Fire in Buildings and Structures, 2000 [1997] edition, §18.3.2
[§12-3.2].

(5) (No change.)
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(c) (No change.)

(d) Gas fired appliances. The installation, use and mainte-
nance of gas fired appliances and gas piping installations shall comply
with the National Fire Protection Association 54, National Fuel Gas
Code, 1999 [1996] edition. The use of portable gas heaters and un-
vented open flame heaters is specifically prohibited.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 6,

2003.

TRD-200307608
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
SUBCHAPTER I. PHYSICAL PLANT AND
CONSTRUCTION REQUIREMENTS
25 TAC §§133.161 - 133.167

The amendments are proposed under Health and Safety Code,
§241.026, concerning rules and minimum standards to protect
and promote the public health and welfare by providing for the de-
velopment, establishment, and enforcement of standards in the
construction, maintenance, and operation of hospitals in Texas;
and Health and Safety Code, §12.001, which provides the Texas
Board of Health (board) with the authority to adopt rules for the
performance of every duty imposed by law on the board, the de-
partment, and commissioner of health.

The amendments affect Health and Safety Code, Chapters 241
and 12.

§133.161. Requirements for Buildings in Which Existing Licensed
Hospitals Are Located.

(a) Compliance. All buildings in which existing hospitals li-
censed by the Texas Department of Health (department) are located
shall comply with this subsection.

(1) Minimum fire safety and construction requirements.

(A) Existing licensed hospitals shall meet the require-
ments for health care occupancies contained in the 1967, 1973, 1981,
1985, 1991, [or] 1997, or 2000 editions of the National Fire Protec-
tion Association 101, Code for Safety to Life from Fire in Buildings
and Structures (NFPA 101), the Hospital Licensing Standards (1969 or
1985 editions as amended), and the hospital licensing rules under which
the buildings or sections of buildings were constructed. All documents
published by NFPA as referenced in this section may be obtained by
writing or calling the NFPA at the following address or telephone num-
ber: National Fire Protection Association, 1 Batterymarch Park, P.O.
Box 9101, Quincy, MA 02269-9101 or (800) 344-3555.

(B) Existing hospitals or portions of existing hospitals
constructed prior to the adoption of any of the editions of NFPA 101,
the Hospital Licensing Standards, and the hospital licensing rules listed
in subparagraph (A) of this paragraph, shall comply with this section
and Chapter 19 [13], NFPA 101, 2000 [1997] edition.

(C) Compliance with the requirements of Chapter 4
[3] of the National Fire Protection Association 101A, Alternative
Approaches to Life Safety, 2001 [1995] edition, (relating to Fire Safety
Evaluation System for Health Care Occupancies) will be acceptable
in lieu of complying with the requirements of Chapter 19 [13], NFPA
101, 2000 [1997] edition.

(2) - (3) (No change.)

(b) Previously licensed hospitals. Buildings which have been
licensed previously as hospitals but have been vacated or used for pur-
poses other than as hospitals and which are not in compliance with
the 1967, 1973, 1981, 1985, 1991, [or] 1997, or 2000 editions of the
NFPA 101, the Hospital Licensing Standards (1969 or 1985 editions as
amended), and hospital licensing rules under which the building or sec-
tions of buildings were constructed shall comply with the requirements
of §133.162 of this title (relating to New Construction Requirements),
§133.163 of this title, §133.165 of this title (relating to Building with
Multiple Occupancies), §133.167 of this title, and §133.168 of this title
(relating to Record Drawings, Manuals and Design Data), inclusively.

§133.162. New Construction Requirements.
(a) - (b) (No change.)

(c) Hospital site.

(1) (No change.)

(2) Parking. Off-street parking shall be available for visi-
tors, employees, and staff. Parking structures directly accessible from
a hospital shall be separated with two-hour fire rated noncombustible
construction. When used as required means of egress for hospital oc-
cupants, parking structures shall comply with National Fire Protection
Association 88A, Standard for Parking Structures, 1998 [1995] edition.
This requirement does not apply to freestanding parking structures. All
documents published by National Fire Protection Association (NFPA)
as referenced in this section may be obtained by writing or calling the
NFPA at the following address or telephone number: National Fire Pro-
tection Association, 1 Batterymarch Park, P.O. Box 9101, Quincy, MA
02269-9101 or (800) 344-3555.

(A) - (D) (No change.)

(d) Building design and construction requirements. Every
building and every portion thereof shall be designed and constructed to
sustain all dead and live loads in accordance with accepted engineering
practices and standards and the local governing building codes. Where
there is no local governing building code, one of the following codes
shall be adhered to: Uniform Building Code, 1997 edition, published
by the International Conference of Building Officials, 5360 Workman
Mill Road, Whittier, California 90601, telephone (562) 699-0541; or
the Standard Building Code, 1999 [1997] edition, published by the
Southern Building Code Congress International, Inc., 900 Montclair
Road, Birmingham, Alabama 35213-1206, telephone (205) 591-1853.

(1) General architectural requirements. All new construc-
tion, including conversion of an existing building to a hospital, and
establishing a separately licensed hospital in a building with an exist-
ing licensed hospital, shall comply with Chapter 12 of the National
Fire Protection Association 101, Code for Safety to Life from Fire in
Buildings and Structures, 2000 [1997] edition (NFPA 101), and Sub-
chapters H and I of this chapter (relating to Fire Prevention and Safety
Requirements, and Physical Plant and Construction Requirements, re-
spectively).

(A) - (C) (No change.)

(D) Construction type. A hospital may occupy an entire
building or a portion of a building, provided the hospital portion of the
building is separated from the rest of the building in accordance with
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subparagraph (E) of this paragraph and the entire building or the hospi-
tal portion of the building complies with new construction requirements
(type of construction permitted for hospitals by NFPA 101, §18.1.6.2
[§12-1.6.2]), and the entire building is protected with a fire sprinkler
system conforming with requirements of National Fire Protection As-
sociation 13, Standard for the Installation of Sprinkler Systems, 1998
[1996] Edition (NFPA 13).

(E) - (J) (No change.)

(K) Freestanding buildings (for patient use other than
sleeping). Buildings containing areas for patient use which do not con-
tain patient sleeping areas and in which care or treatment is rendered
to ambulatory inpatients who are capable of judgment and appropriate
physical action for self-preservation under emergency conditions, may
be classified as business or ambulatory care occupancies as listed in
NFPA 101, Chapters 20 and 38 [Chapter 26 and §12-6], respectively,
instead of hospital occupancy.

(L) - (M) (No change.)

(2) General detail and finish requirements. Details and fin-
ishes in new construction projects, including additions and alterations,
shall be in compliance with this paragraph, with NFPA 101, Chapter
18 [12], with local building codes, and with any specific detail and fin-
ish requirements for the particular unit as contained in §133.163 of this
title (relating to Hospital Spatial Requirements).

(A) General detail requirements.

(i) Fire safety. Fire safety features, including com-
partmentation, means of egress, automatic extinguishing systems, in-
spections, smoking regulations, and other details relating to fire preven-
tion and fire protection shall comply with §133.161 of this title (relating
to Requirements for Buildings in which Existing Licensed Hospitals
are Located), and NFPA 101, Chapter 18 [12] requirements for hospi-
tals. The Fire Safety Evaluation System for Health Care Occupancies
contained in the National Fire Protection Association 101A, Alterna-
tive Approaches to Life Safety, 1998 [1995] edition, Chapter 3, shall
not be used in new building construction, renovations or additions to
existing hospitals.

(ii) Access to exits. Corridors providing access to
all patient, diagnostic, treatment, and sleeping rooms and exits shall be
at least eight feet in clear and unobstructed width (except as allowed
by NFPA 101, §18.2.3.3 [§12-2.3.3], Exceptions 1 and 2), not less than
7 feet 6 inches in height, and constructed in accordance with require-
ments listed in NFPA 101, §18.3.6 [§12-3.6].

(iii) - (iv) (No change.)

(v) Doors in means of egress. All door leaves in the
means of egress shall be not less than 44 inches wide or as otherwise
permitted for hospitals by NFPA 101, §18.2.3.5 [§12-2.3.5].

(vi) - (viii) (No change.)

(ix) Obstruction of corridors. All doors which swing
towards the corridor must be recessed. Corridor doors to rooms not
subject to occupancy (any room that you can walk into and close the
door behind you is considered occupiable) may swing into the corridor,
provided that such doors comply with the requirements of NFPA 101,
§7.2.1.4.3 [§5-2.1.4.3].

(x) (No change.)

(xi) Doors to rooms subject to occupancy. All doors
to rooms subject to occupancy shall be of the swing type except that
horizontal sliding doors complying with the requirements of NFPA
101, §18.2.2.2.9 [§12-2.2.2.9] are permitted. Door leaves to rooms sub-
ject to occupancy shall not be less than 36 inches wide.

(xii) (No change.)

(xiii) Glazing. Glass doors, lights, sidelights, bor-
rowed lights, and windows located within 12 inches of a door jamb
or with a bottom-frame height of less than 18 inches and a top-frame
height of more than 36 inches above the finished floor which may be
broken accidentally by pedestrian traffic shall be glazed with safety
glass or plastic glazing material that will resist breaking and will not
create dangerous cutting edges when broken. Similar materials shall
be used for wall openings in activity areas such as recreation and ex-
ercise rooms, unless otherwise required for fire safety. Safety glass,
tempered or plastic glazing materials shall be used for shower doors
and bath enclosures, interior windows and doors. Plastic and similar
materials used for glazing shall comply with the flame-spread ratings
of NFPA 101, §18.3.3 [§12-3.3].

(xiv) - (xxv) (No change.)

(xxvi) Chutes. Linen and refuse chutes shall com-
ply with the requirements of National Fire Protection Association 82,
Standard on Incinerators and Waste and Linen Handling Systems and
Equipment, 1999 [1994] edition, and NFPA 101, §18.5.4 [§12-5.4].

(xxvii) - (xxviii) (No change.)

(B) General finish requirements.

(i) Cubicle curtains and draperies.

(I) Cubicle curtains, draperies and other hanging
fabrics shall be noncombustible or flame retardant and shall pass both
the small scale and the large scale tests of National Fire Protection As-
sociation 701, Standard Methods of Fire Tests for Flame-Resistant Tex-
tiles and Films, 1999 [1996] edition. Copies of laboratory test reports
for installed materials shall be submitted to the department at the time
of the final construction inspection.

(II) (No change.)

(ii) Flame spread, smoke development and noxious
gases. Flame spread and smoke developed limitations of interior fin-
ishes shall comply with Table 2 of §133.169(b) of this title and NFPA
101, Chapter 10 [§6-5.1]. The use of materials known to produce large
or concentrated amounts of noxious or toxic gases shall not be used in
exit accesses or in patient areas. Copies of laboratory test reports for
installed materials tested in accordance with National Fire Protection
Association 255, Standard Method of Test of Surface Burning Charac-
teristics of Building Materials, 2000 [1996] edition, and National Fire
Protection Association 258, Standard Research Test Method for Deter-
mining Smoke Generation of Solid Materials, 1997 edition, shall be
provided.

(iii) (No change.)

(iv) Wall finishes. Wall finishes shall be smooth,
washable, moisture resistant, and cleanable by standard housekeeping
practices. Wall finishes shall comply with requirements contained in
Table 2 of §133.169(b) of this title, and NFPA 101, §18.3.3 [§12-3.3].

(I) - (II) (No change.)

(v) - (vii) (No change.)

(viii) Flammable anesthetizing locations.
Flammable anesthetic locations in which flammable anesthetic
agents are stored or administered shall comply with Annex 2 of the
National Fire Protection Association 99, Standard for Health Care
Facilities, 1999 [1996] edition (NFPA 99).

(ix) (No change.)
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(3) General mechanical requirements. This paragraph con-
tains common requirements for mechanical systems; steam and hot and
cold water systems; air-conditioning, heating and ventilating systems;
plumbing fixtures; piping systems; and thermal and acoustical insula-
tion. The hospital shall comply with the requirements of this paragraph
and any specific mechanical requirements for the particular unit of the
hospital in accordance with §133.163 of this title.

(A) - (D) (No change.)

(E) Heating, ventilating and air conditioning (HVAC)
systems. All HVAC systems shall comply with and shall be installed
in accordance with the requirements of National Fire Protection Asso-
ciation 90A, Standard for the Installation of Air Conditioning and Ven-
tilating Systems, 1999 [1996] edition, (NFPA 90A), NFPA 99, Chapter
5, the requirements contained in this subparagraph, and the specific re-
quirements for a particular unit in accordance with §133.163 of this
title.

(i) - (vi) (No change.)

(vii) Fire damper requirements. Fire dampers shall
be located and installed in all ducts at the point of penetration of a
two-hour or higher fire rated wall or floor in accordance with the re-
quirements of NFPA 101, §18.5.2 [§12-5.2].

(viii) Smoke damper requirements. Smoke dampers
shall be located and installed in accordance with the requirements of
NFPA 101, §18.3.7.3 [§12-3.7.3], and NFPA 90A, Chapter 3.

(I) Fail-safe installation. Smoke dampers shall
close on activation of the fire alarm system by smoke detectors installed
and located as required by National Fire Protection Association 72,
National Fire Alarm Code, 1999 [1996] edition (NFPA 72), Chapter
5; NFPA 90A, Chapter 4; and NFPA 101, §18.3.7 [§12-3.7]; the fire
sprinkler system; and upon loss of power. Smoke dampers shall not
close by fan shut-down alone.

(II) - (III) (No change.)

(ix) - (xii) (No change.)

(4) General piping systems and plumbing fixture require-
ments. All piping systems and plumbing fixtures shall be designed
and installed in accordance with the requirements of the National Stan-
dard Plumbing Code published by the National Association of Plumb-
ing-Heating-Cooling Contractors (PHCC), 1996 edition, and this para-
graph. The National Standard Plumbing Code may be obtained by writ-
ing or calling the PHCC at the following address or telephone number:
Plumbing-Heating-Cooling Contractors, P.O. Box 6808, Falls Church,
VA 22040; telephone (800) 533-7694.

(A) Piping systems.

(i) (No change.)

(ii) Fire sprinkler systems. Fire sprinkler systems
shall be provided in hospitals as required by NFPA 101, §18.3.5 [§12-
3.5]. All fire sprinkler systems shall be designed, installed, and main-
tained in accordance with the requirements of NFPA 13, and shall
be certified as required by §133.167(d)(3)(C) of this title (relating to
Preparation, Submittal, Review and Approval of Plans).

(iii) - (vii) (No change.)

(viii) Pipe and equipment insulation rating. Flame
spread shall not exceed 25 and smoke development rating shall not
exceed 150 for pipe insulation as determined by an independent test-
ing laboratory in accordance with National Fire Protection Association
255, Standard Method of Test of Surface Burning Characteristics of
Building Materials, 2000 [1996] edition. Smoke development rating

for pipe insulation located in environmental air areas shall not exceed
50.

(ix) (No change.)

(B) (No change.)

(5) General electrical requirements. This paragraph con-
tains common electrical requirements. The hospital shall comply with
the requirements of this paragraph and with any specific electrical re-
quirements for the particular unit of the hospital in accordance with
§133.163 of this title.

(A) Electrical installations. All new electrical material
and equipment, including conductors, controls, and signaling devices,
shall be installed in compliance with applicable sections of the Na-
tional Fire Protection Association 70, National Electrical Code, 1999
[1996] edition (NFPA 70), and NFPA 99 and as necessary to provide
a complete electrical system. Electrical systems and components shall
be listed by nationally recognized listing agencies as complying with
available standards and shall be installed in accordance with the list-
ings and manufacturers’ instructions.

(i) - (v) (No change.)

(B) - (F) (No change.)

(G) Lighting.

(i) (No change.)

(ii) Means of egress and exit sign lighting intensity
shall comply with NFPA 101, §§7.8 - 7.10 [§§5-8, 5-9 and 5-10].

(iii) - (iv) (No change.)

(H) - (L) (No change.)

(M) Emergency electric service. A Type I essential
electrical system shall be provided in each hospital in accordance
with requirements of NFPA 99; NFPA 101, and National Fire Pro-
tection Association 110, Standard for Emergency and Standby Power
Systems, 1999 [1996] edition.

(N) Fire alarm system. A fire alarm system which com-
plies with NFPA 101, §18.3.4 [§12-3.4], and with NFPA 72, Chapter 3
requirements, shall be provided in each facility. The required fire alarm
system components are as follows:

(i) (No change.)

(ii) Manual fire alarm pull stations shall be installed
in accordance with NFPA 101, §18.3.4 [§12-3.4].

(iii) Smoke detectors for door release service shall
be installed on the ceiling at each door opening in the smoke partition
in accordance with NFPA 72, §2.10.6 [§5-10.7.4], where the doors are
held open with electromagnetic devices conforming with NFPA 101,
§18.2.2.6 [§12-2.2.6].

(iv) Ceiling mounted smoke detector(s) shall be in-
stalled in room containing the FACP when this room is not attended
continuously by staff as required by NFPA 72, §1.5.6 [§3-8.2].

(v) Smoke detectors shall be installed in supply air
ducts in accordance with NFPA 72, §2.10.4.2 [§5-10.5.2.1] and §2.10.5
[§5-10.6], and with NFPA 90A, §4.4.2 [§4-4.1].

(vi) Smoke detectors shall be installed in supply
[return] air ducts in accordance with requirements of NFPA 72,
§2.10.4.2 [§5-10.5.2.2] and §2.10.5 [§5-10.6], and NFPA 90A, §4.4.2
[§4-4.1(b)].
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(vii) Fire sprinkler system water flow switches shall
be installed in accordance with requirements of NFPA 101, §9.6.2 [§7-
6.2]; NFPA 13, §3.10 [§3-12]; and NFPA 72, §3-8.5.

(viii) (No change.)

(ix) Audible alarm indicating devices shall be
installed in accordance with the requirements of NFPA 101, §18.3.4
[§12-3.4.], and NFPA 72, §6-3.

(x) - (xi) (No change.)

(xii) A smoke detection system for spaces open to
corridor(s) shall be provided when required by NFPA 101, §18.3.6.1
[§12-3.6.1].

(xiii) A fire alarm signal notification which complies
with NFPA 101, §9.6.3 [§7-6.3], shall be provided to alert occupants
of fire or other emergency.

(xiv) (No change.)

(xv) A smoke detection system for elevator recall
shall be located in elevator lobbies, elevator machine rooms and at the
top of elevator hoist ways as required by NFPA 72, §3.9.3.7 [§3-8.14.6].

(I) - (II) (No change.)

(xvi) - (xix) (No change.)

(O) (No change.)

(P) Lightning protection systems. When installed,
lightning protection systems shall comply with National Fire Pro-
tection Association 780, Standard for the Installation of Lightning
Protection Systems, 1997 [1995] edition.

§133.163. Spatial Requirements for New Construction.

(a) Administration and public suite. The following rooms or
areas shall be provided.

(1) - (5) (No change.)

(6) Storage. Storage for office equipment and supplies
shall be provided. The construction protection for the storage room
or area shall be in accordance with the National Fire Protection
Association 101, Code for Safety to Life from Fire in Buildings and
Structures, 2000 [1997] edition (NFPA 101), §18.3.1 [§12-3.1]. All
documents published by the NFPA as referenced in this section may
be obtained by writing or calling the NFPA at the following address
and telephone number: Post Office Box 9101, 1 Batterymarch Park,
Quincy, Massachusetts 02269-9101, (800) 344-3555.

(b) - (d) (No change.)

(e) Dietary suite.

(1) - (2) (No change.)

(3) Mechanical Requirements. Mechanical requirements
shall be in accordance with §133.162(d)(3) of this title and this para-
graph.

(A) Exhaust hoods handling grease-laden vapors in
food preparation centers shall comply with National Fire Protection
Association 96, Standard for Ventilation Control and Fire Protection of
Commercial Cooking Operations, 1998 [1994] edition. All hoods over
cooking ranges shall be equipped with grease filters, fire extinguishing
systems, and heat-actuated fan controls. Clean out openings shall be
provided every 20 feet and at any changes in direction in the horizontal
exhaust duct systems serving these hoods. (Horizontal runs of ducts
serving range hoods should be kept to a minimum.)

(B) - (C) (No change.)

(4) Piping systems and plumbing fixtures. Piping systems
and plumbing fixtures shall be in accordance with §133.162(d)(4) of
this title and this paragraph.

(A) (No change.)

(B) Grease traps or grease interceptors shall be located
outside the food preparation area and shall comply with the require-
ments in the National Association of Plumbing-Heating-Cooling Con-
tractors (PHCC), National Standard Plumbing Code, 2000 [1996] edi-
tion. This publication may be obtained from the National Associa-
tion of Plumbing-Heating-Cooling Contractors, 180 South Washington
Street, Falls Church, VA 22046; telephone (703) 237-8100.

(C) - (G) (No change.)

(5) (No change.)

(f) - (g) (No change.)

(h) Engineering suite and equipment areas.

(1) (No change.)

(2) Additional areas or room(s). Additional areas or
room(s) for mechanical, and electrical equipment shall be provided
within the physical plant or installed in separate buildings or weather-
proof enclosures with the following exceptions.

(A) (No change.)

(B) An area for the medical gas park and equipment
shall be provided. For smaller medical gas systems, the equipment
may be housed in a room within the physical plant in accordance with
National Fire Protection Association 99, Standard for Health Care Fa-
cilities, 1999 [1996] edition (NFPA 99), Chapters 4 and 8.

(C) (No change.)

(i) (No change.)

(j) Hospital based skilled nursing units.

(1) (No change.)

(2) Details and finishes. Each unit shall comply with the re-
quirements contained in subsection (s)(2) of this section and this para-
graph.

(A) All portions of corridor walls in the unit with an
uninterrupted length of two feet or more shall have graspable handrails.
The handrails shall comply with NFPA 101, §7.2.2.4 [§5-2.2.4], and the
provisions found in the Texas Accessibility [Assessibility] Standards of
the Architectural Barriers Act, Texas Civil Statutes, Article 9102. No
handrail shall protrude more than three and one-half inches into the
egress corridor. All handrail ends shall be returned to the wall.

(B) (No change.)

(3) - (5) (No change.)

(k) Hyperbaric suite.

(1) Architectural requirements. When a hyperbaric suite is
provided, it shall meet the requirements of Chapter 19, NFPA 99, and
Chapter 18 [12], NFPA 101.

(A) - (B) (No change.)

(2) Electrical requirements. Electrical requirements shall
be in accordance with §133.162(d)(5) of this title and this paragraph.

(A) Grounding of hyperbaric chambers shall be con-
nected only to the equipment ground in accordance with NFPA 99,
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§3-3.2.1.2, and National Fire Protection Association 70, National Elec-
trical Code, 1999 [1996] edition, (NFPA 70), Article 250 (A) - (C), and
Article 517.

(B) (No change.)

(l) (No change.)

(m) Laboratory suite.

(1) Architectural requirements.

(A) General.

(i) (No change.)

(ii) Each laboratory unit shall meet the requirements
of Chapter 10 of NFPA 99 (relating to Laboratories), and Chapter 18
[12] of NFPA 101 (relating to New Health Care Occupancies).

(B) - (E) (No change.)

(2) (No change.)

(3) Mechanical requirements. Mechanical requirements
shall be in accordance with §133.162(d)(3) of this title and this
paragraph.

(A) - (B) (No change.)

(C) When special laboratory hoods are provided, they
shall meet the following special standards for these types of hoods.

(i) - (ii) (No change.)

(iii) Fume hoods intended for use with radioactive
isotopes shall be constructed of stainless steel or other material suit-
able for the particular exposure and shall comply with National Fire
Protection Association 801, Standard for Facilities Handling Radioac-
tive Materials, 1998 [1995] edition, §5-2, and NFPA 99, §5-4.3.

(D) - (E) (No change.)

(4) (No change.)

(n) (No change.)

(o) Medical records suite. The following rooms, areas, or of-
fices shall be provided in the medical records suite:

(1) - (3) (No change.)

(4) file storage room. Rooms containing open file systems
or moveable filing storage systems shall be considered as hazardous.
The construction protection for the storage room or area shall comply
with Chapter 18 [12] of NFPA 101, §18.3.2 [§12-3.2].

(p) - (r) (No change.)

(s) Nursing unit. The requirements in this subsection apply to
nursing units in hospitals for all types of inpatient care. Facilities pro-
viding care to less than 15 pediatric inpatients may be included with an
adult nursing unit. Additional requirements for a nursing unit provid-
ing care to 15 or more pediatric patients are contained in §133.163(v)
of this title.

(1) (No change.)

(2) Details and finishes. Details and finishes shall be in
accordance with §133.162(d)(2) of this title and this paragraph.

(A) Details.

(i) Egress. Means of egress from each patient suite
shall comply with the requirements of NFPA 101, §18.2 [§12-2].

(ii) - (iii) (No change.)

(iv) Patient room [Operable] windows. Each patient
sleeping room shall have an outside door or an outside [operable] win-
dow. When operable windows are provided and [Where] the operation
of windows requires the use of tools or keys, the tools or keys shall be
located at each nurses station, on the same floor, and easily accessi-
ble to staff. The allowable window sill height [bottom of the window
opening] shall not exceed 36 inches above the floor.

(v) Location of patient room windows. Windows
[required for ventilation of] in patient sleeping rooms shall be [oper-
able and shall be] located on an outside wall. These windows may face
[open onto] an atrium, an inner court, or an outer court provided the
following requirements are met.

(I) Patient room atria [Atria] windows. When
patient room windows face an atrium, the atrium [Atria onto which the
required windows open] shall comply with the requirements of NFPA
101, §8.2.5.6 [§6-2.4.6]. When windows are operable, [and shall be
provided with] an engineered smoke control system shall be provided
in accordance with National Fire Protection Association 92B, Guide for
Smoke Management Systems in Malls, Atria, and Large Areas, 1995
edition.

(II) (No change.)

(III) Inner courts. Inner court (enclosed by build-
ing on all sides) onto which the required windows open shall have min-
imum width, at all levels, of not less than one foot for each foot, or
fraction thereof, of the height (average height of enclosing walls) of
such courts, but in no case shall the width be less than 10 feet. When
operable windows are provided, a [A] horizontal, unobstructed, and
permanently open air intake or passage having a cross-sectional area
of not less than 21 square feet shall be provided at or near the bottom
of the court. Metal decorative grilles not effectively reducing the open
area by more than 5.0% shall be permitted at the ends. Walls, parti-
tions, floor, and floor-ceiling assemblies forming intakes or passages
shall be noncombustible and shall be constructed in accordance with
NFPA 101, §18.3.1.1 [§12-3.1(b) and (c)]. An inner court shall have a
horizontal cross sectional area of not less than one and one-half times
the square of its width.

[(vi) Fixed windows. Windows may be fixed when
the building is provided with an engineered smoke control system
throughout in accordance with National Fire Protection Association
90A, Standard for the Installation of Air Conditioning and Ventilating
Systems, 1996 edition, and National Fire Protection Association 92A,
Recommended Practice for Smoke-Control Systems, 1996 edition,
where each smoke compartment is a smoke control zone, and an
automatic sprinkler system is installed throughout the entire building
in accordance with NFPA 101, §12-3.5, and National Fire Protection
Association 13, Standard for the Installation of Sprinkler Systems,
1996 edition.]

(vi) [(vii)] Hand washing facilities. Hand washing
facilities shall be conveniently located near the nurses station and in
the medication area. One lavatory in an open medication area can meet
this requirement.

(vii) [(viii)] Elevator lobbies. Elevator lobbies shall
be physically separated from the required means of egress with one
hour fire rated construction which resist the passage of smoke on all
floors containing patient rooms.

(viii) [(ix)] Patient’s privacy. Cubicle curtains to as-
sure privacy for each patient shall be provided in all multi-bed patient
rooms.

(ix) [(x)] Telephone access. Each patient shall have
access to a telephone directly from each bed.
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(B) (No change.)

(3) - (4) (No change.)

(5) Electrical requirements. Electrical requirements shall
be in accordance with §133.162(d)(5) of this title and this paragraph.

(A) - (B) (No change.)

(C) Illumination requirements.

(i) General illumination requirements. Nursing unit
corridors shall have general illumination with provisions for reducing
light levels at night. Illumination of corridors for egress purposes shall
comply with NFPA 101, §18.2.8 and §18.2.9 [§§12-2.8 and 12-2.9].

(ii) - (iii) (No change.)

(t) - (z) (No change.)

(aa) Renal dialysis suite (acute and chronic).

(1) Architectural requirements.

(A) (No change.)

(B) Treatment area(s). Treatment rooms shall be lo-
cated on outside walls and provided with windows as required by NFPA
101, §18.3.8 [§12-3.8].

(i) - (vi) (No change.)

(C) - (F) (No change.)

(2) - (5) (No change.)

(bb) - (dd) (No change.)

§133.164. Elevators, Escalators, and Conveyors.

(a) General. All hospitals with two or more floor levels shall
have at least one electrical or electrical hydraulic elevator. Elevators
shall also give access to all building levels normally used by the pub-
lic. Escalators and conveyors are not required but, when provided, shall
comply with these requirements and the requirement of §18.3 [§12-3]
of the National Fire Protection Association 101, Code for Safety to Life
from Fire in Buildings and Structures, 2000 [1997] edition (NFPA 101),
published by the National Fire Protection Association. All documents
published by the NFPA as referenced in this section may be obtained
by writing or calling the NFPA at the following address and telephone
number: Post Office Box 9101, 1 Batterymarch Park, Quincy, Massa-
chusetts 02269-9101, (800) 344-3555.

(b) Requirements for new elevators, escalators, and convey-
ors. New elevators, escalators and conveyors shall be installed in accor-
dance with the requirements of A17.1, Safety Code for Elevators and
Escalators, 1996 [1990] edition, published by the American Society of
Mechanical Engineers (ASME) and the American National Standards
Institute (ANSI). All documents published by the ASME/ANSI as ref-
erenced in this section may be obtained by writing the ANSI, United
Engineering Center, 345 East 47th Street, New York, N.Y. 10017.

(1) - (7) (No change.)

(c) Requirements for existing elevators, escalators, and con-
veyors. Existing elevators, escalators, and conveyors shall comply with
ASME/ANSI A17.3, Safety Code for Existing Elevators and Escala-
tors, 1995 [1990] edition. All existing elevators having a travel distance
of 25 feet or more above or below the level that best serves the needs
of emergency personnel for fire fighting or rescue purposes shall con-
form to Fire Fighters’ Service Requirements of ASME/ANSI A17.3 as
required by NFPA 101, §9.4.3 [§7-4.5].

(d) Testing. All elevators and escalators shall be subject to
routine and periodic inspections and tests as specified in ASME/ANSI

A17.1, Safety Code for Elevators and Escalators, 1996 [1990] edition.
All elevators equipped with fire fighter service shall be subject to a
monthly operation with a written record of the findings made and kept
on the premises as required by NFPA 101 [NFPA101], §7-4.8.

(e) - (f) (No change.)

§133.165. Building with Multiple Occupancies.

(a) Multiple hospitals located within one building.

(1) Identifiable location. Each hospital shall be in one sep-
arately identifiable location and conform with all the requirements con-
tained in Chapter 18 [12] of the National Fire Protection Association
101, Code for Safety to Life from Fire in Buildings and Structures,
2000 [1997] edition (NFPA 101), relating to New Health Care Occu-
pancies. All documents published by NFPA as referenced in this sec-
tion may be obtained by writing or calling the NFPA at the following
address or telephone number: National Fire Protection Association, 1
Batterymarch Park, Post Office Box 9101, Quincy, MA 02269-9101 or
(800) 344-3555.

(2) - (5) (No change.)

(b) (No change.)

(c) Hospitals in buildings with non health care occupancies.
Before a hospital is licensed in a building also containing occupancies
other than health care occupancies, all requirements of this chapter and
the following requirements shall be met.

(1) Construction. Construction of the building shall con-
form to the requirements of NFPA 101, Chapter 18 [12], and the hos-
pital shall be in one identifiable location.

(A) - (B) (No change.)

(2) - (3) (No change.)

§133.166. Mobile, Transportable, and Relocatable Units.

(a) General. When mobile, transportable and relocatable
units are utilized to provide patient treatment services on the hospital
premises, these units shall be treated as buildings and constructed to
the required occupancy as follows:

(1) When such units are provided for diagnostic, treatment
or procedural services to patients that are litter borne, under general
anesthesia, or incapable of self-preservation, the unit shall be con-
structed in accordance with Chapter 18 [12] of the National Fire Pro-
tection Association 101, Code for Safety to Life from Fire in Buildings
and Structures, 2000 [1997] edition (NFPA 101), relating to health care
occupancy, published by the National Fire Protection Association. All
documents published by the NFPA as referenced in this section may
be obtained by writing or calling the NFPA at the following address
and telephone number: Post Office Box 9101, 1 Batterymarch Park,
Quincy, Massachusetts 02269-9101, (800) 344-3555.

(2) When such units provide diagnostic, treatment, or pro-
cedural services to patients, or types of services that are not litter borne,
not under general anesthesia, and are capable of self-preservation, the
unit may be constructed in accordance with Chapter 38 [26] of NFPA
101 (relating to Business Occupancy).

(b) (No change.)

§133.167. Preparation, Submittal, Review and Approval of Plans.

(a) (No change.)

(b) Preliminary documents. Preliminary documents shall con-
sist of preliminary plans, a functional program narrative and outline
specifications. These documents shall contain sufficient information
to establish the project scope, description of functions to be performed,
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project location, required fire safety and exiting requirements, building
construction type, compartmentation showing fire and smoke barriers,
bed count and services, and the usage of all spaces, areas, and rooms
on every floor level.

(1) (No change.)

(2) Functional program narrative. The narrative shall in-
clude the description and scope of the project, type of hospital (gen-
eral or special), type of construction (existing or proposed) as stated in
Table 18.1.6.2 [12-1.6.2] of National Fire Protection Association 101,
Code for Safety to Life from Fire in Buildings and Structures, 2000
[1997] edition (NFPA 101), published by the National Fire Protection
Association, functional description of each space (may be shown on
plans), energy conservation measures included in building, mechani-
cal and electrical designs, number of patient beds in each category, and
the number of births per year. All documents published by the NFPA
as referenced in this section may be obtained by writing or calling the
NFPA at the following address and telephone number: Post Office Box
9101, 1 Batterymarch Park, Quincy, Massachusetts [Massachussetts]
02269-9101, (800) 344-3555.

(3) (No change.)

(c) Construction documents. Construction documents or final
plans and specifications shall be submitted to the department for re-
view and approval prior to start of construction. All final plans and
specifications shall be appropriately sealed and signed by a registered
architect and a professional engineer licensed by the State of Texas.

(1) Preparation of construction documents. Construction
documents shall be well prepared so that clear and distinct prints may
be obtained, shall be accurately and adequately dimensioned, and shall
include all necessary explanatory notes, schedules, and legends and
shall be adequate for contract purposes. Compliance with model build-
ing codes and this chapter shall be indicated. The type of construction,
as classified by National Fire Protection Association 220, Standard on
Types of Building Construction, 2000 [1995] edition, shall be provided
for existing and new facilities. Final plans shall be drawn to a suffi-
ciently large scale to clearly illustrate the proposed design but not less
than one-eighth inch equals one foot. All rooms shall be identified by
usage on all plans (architectural, fire safety, mechanical, electrical, etc.)
submitted. Separate drawings shall be prepared for each of the follow-
ing branches of work.

(A) - (F) (No change.)

(2) - (4) (No change.)

(d) Special submittals.

(1) - (2) (No change.)

(3) Fire sprinkler systems. Fire sprinkler systems shall
comply with the requirements of National Fire Protection Association
13, Standard for the Installation of Sprinkler systems, 1999 [1996]
edition (NFPA 13). Fire sprinkler systems shall be designed or
reviewed by an engineer who is registered by the Texas State Board
of Registration for Professional Engineers in fire protection specialty
or is experienced in hydraulic design and fire sprinkler system
installation. A short resume shall be submitted if registration is not in
fire protection specialty.

(A) Fire sprinkler working plans, complete hydraulic
calculations and water supply information shall be prepared in accor-
dance with NFPA 13, §§8-1, 8-2 and 8-3 [§§6-1, 6-2 and 6-3], for new
fire sprinkler systems, alterations of and additions to existing ones.

(B) - (D) (No change.)

(e) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 6,

2003.

TRD-200307607
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
CHAPTER 135. AMBULATORY SURGICAL
CENTERS
The Texas Department of Health (department) proposes amend-
ments to §§135.1 - 135.23, 135.41, 135.42, and 135.51 - 135.54,
the repeal of §§135.24 - 135.29, and new §§135.24 - 135.28,
concerning the regulation of ambulatory surgical centers. The
amendments and new sections are required as a result of re-
visions to the Health and Safety Code, Chapter 243, pursuant
to House Bill 15, House Bill 1614, House Bill 2292 and Sen-
ate Bill 162, 78th Legislature, 2003. The amendments are also
proposed based upon the department’s review of Texas Admin-
istrative Code, Chapter 135, as required by Government Code,
§2001.039. The sections cover operating requirements, safety
requirements, and physical plant and construction requirements
for new and existing ambulatory surgical centers.

The sections proposed for repeal cover denial, suspension or
revocation of the license, emergency suspension, administrative
penalties, complaints, reporting of incidents and confidentiality.
The proposed new sections cover enforcement, complaints, re-
porting of incidents, confidentiality and patient safety. The pro-
posed repeal of existing rules and proposed new sections allows
for the reorganization and renumbering of the sections for clar-
ification. The proposed amendments cover operating require-
ments, safety requirements and physical plant and construction
requirements for new and existing ambulatory surgical centers.

Specifically, the amendments to §135.2 add definitions for ac-
tion plan, adverse event, medical error, and root cause analy-
sis; amend the definition of change of ownership; and renum-
ber definitions as necessary to accommodate the added defi-
nitions. The amendments to §135.3 add the fee for relocation
and change of ownership. The amendment to §135.4 adds a
rule regarding informed consent for abortion. The amendments
to §§135.5 - 135.10 are editorial. The amendments to §135.11
provide current references to national codes. The amendments
to §§135.12 - 135.17 are editorial. The amendment to §135.18
requires a facility to respond to a request within 20 days instead
of 10. The amendment to §135.19 requires the department to
respond to a claim for exemption within 30 days instead of 90
days. The amendments to §135.20 add language related to the
two-year renewal cycle as well as some editorial changes. The
amendments to §135.21 change the inspection period from three
to six years and add a statement that the department may en-
ter a center at any reasonable time to make survey and ensure
compliance with the chapter. The amendments to §135.22 add
language regarding the two-year renewal cycle as well as edi-
torial changes. The amendments to §135.23 are editorial. The
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new §135.24 covers enforcement activities. New §135.25 covers
the department’s complaint process. The new §135.26 covers
facility responsibilities for reporting certain incidents. The new
§135.27 covers information requests and access to records, in-
cludes requirements related to development and implementation
of a patient safety program, and establishes annual reporting
requirements related to specific events occurring at the facility,
and submission of best practice reports. The new §135.28 cov-
ers requests for information under the Texas Public Information
Act. The amendments to §135.41 and §135.42 provide current
references to national codes, and update and delete obsolete
language.

The amendments to §§135.51 - 135.54 relate to physical plant
and construction requirements for new and existing ambulatory
surgical centers provide current references to national codes and
update and delete obsolete language.

Government Code, §2001.039, requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). The sections have been reviewed
and the department has determined that reasons for adopting
the sections continue to exist; however, revisions to the sections
are necessary as described in this preamble.

The department published a Notice of Intention to Review for
§§135.1 - 135.29, 135.41, 135.42, and 135.51 - 135.54 in the
Texas Register (28 TexReg 7423) on August 29, 2003. There
were no comments received by the department on the sections
following publication of the notice.

Lisa Subia, has determined that for the first five years the sec-
tions are in effect, there will be fiscal implications to state and
local government as a result of administering the sections as pro-
posed. This impact is related to the conversion to the two-year
license renewal cycle. For Fiscal Year (FY) 2005, which will be
the first year in a two-year phase-in process for the two-year re-
newal cycle, there will be a temporary increase in revenue of
approximately $275,000. This estimate is based on the fact that
during FY 2005, one-half of the facilities will be renewing their
licenses to be effective for two years, and will pay a correspond-
ing fee to cover the two-year license period (this amount will be
double the amount collected during FY 2004 for this group of
facilities). The remainder of the facilities will be renewing their
licenses for a one-year period in FY 2005, which will result in the
estimated additional revenue. This second group of facilities will
renew their licenses for the two-year period in FY 2006, so the
anticipated revenue will return to the FY 2004 level, and there
will be no anticipated fiscal impact for fiscal years 2006 through
2009.

Ms. Subia has also determined that for each year of the first
five years the sections are in effect, the public benefit anticipated
as a result of enforcing or administering the sections will be to
insure compliance by ambulatory surgery centers with new leg-
islative mandates. There will be economic costs for micro-busi-
nesses, small businesses, and large businesses who are re-
quired to comply with the amended sections. These costs are re-
lated to the conversion to two-year license renewal cycles. Once
conversion to the two-year license renewal cycle begins, a ASC
will be required to pay the license fee for the two-year period.
The license fee is $2,000; therefore the ASC will pay $4,000 for
a two-year license. There will be no anticipated impact on local
employment.

Comments on the proposal may be submitted to Chris Cordes,
Manager, Health Facility Licensing and Compliance Division,
Texas Department of Health, 1100 West 49th Street, Austin,
Texas 78756, (512) 834-6646. Comments will be accepted
for 30 days following publication of this proposal in the Texas
Register.

SUBCHAPTER A. OPERATING REQUIRE-
MENTS FOR AMBULATORY SURGICAL
CENTERS
25 TAC §§135.1 - 135.28

The amendments and new sections are proposed under Health
and Safety Code (HSC), Chapter 243, Texas Ambulatory Sur-
gical Center Licensing Act, which provides the Board of Health
(board) with the authority to adopt rules governing the licensing
and regulation of ASCs; and HSC, §12.001, which provides the
board with the authority to adopt rules for the performance of
every duty imposed by law on the board, the department, and
commissioner of health.

The amendments and new sections affect Health and Safety
Code, Chapters 243 and 12. The review of the rules implements
Government Code, §2001.039.

§135.1. Scope and Purpose [Purpose and Scope].

(a) - (c) (No change.)

§135.2. Definitions.

The following words and terms, when used in these sections, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) (No change.)

(2) Action plan--A written document that includes specific
measures to correct identified problems or areas of concern; identifies
strategies for implementing system improvements; and includes out-
come measures to indicate the effectiveness of system improvements
in reducing, controlling or eliminating identified problem areas.

(3) [(2)] Administrator--A person who is a physician, reg-
istered nurse, has a baccalaureate or postgraduate degree in adminis-
tration or a health-related field, or has one year of administrative expe-
rience in a health care setting.

(4) [(3)] Advanced Practice Nurse (APN)--A professional
nurse, currently licensed in Texas, who is prepared for advanced nurs-
ing practice by virtue of knowledge and skills obtained in an advanced
educational program of study acceptable to the board, who meets re-
quirements of Rule 221 and/or Rule 222 as defined by the Texas Board
of Nurse Examiners, and has received authorization to practice as an
APN in Texas.

(5) Adverse event--Untoward incident, therapeutic misad-
venture or other adverse occurrence directly associated with care or
services provided within the ambulatory surgery center, which may
result from acts of commission or omission.

(6) [(4)] Ambulatory Surgical Center (ASC)--A facility
that operates primarily to provide surgical services to patients who do
not require overnight hospital care.

(7) [(5)] Autologous blood units--Units of blood or blood
products derived from the recipient.

(8) [(6)] Available--On the premises and sufficiently free
from other duties to enable the individual to respond rapidly to emer-
gency situations.
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(9) [(7)] Certified registered nurse anesthetist (CRNA)--A
currently licensed registered nurse who has current certification from
the Council on Certification of Nurse Anesthetists and who is currently
authorized to practice as an Advanced Practice Nurse by the Board of
Nurse Examiners.

(10) [(8)] Change of ownership--

(A) A sole proprietor who transfers all or part of the
ASC’s ownership to another person or persons;

(B) The removal, addition, or substitution of a person or
persons as a general, managing, or controlling partner in an ASC owned
by a partnership and the tax identification number of that ownership
changes; or

(C) A corporation that transfers all or part of the corpo-
rate stock which represents the ASC’s ownership to another person or
persons and the tax identification number of that ownership changes.

(11) [(9)] Dentist--A person who is currently licensed un-
der the laws of this state to practice dentistry.

(12) [(10)] Department--The Texas Department of Health.

(13) [(11)] Director--The director of the Health Facility Li-
censing and Compliance Division of the Texas Department of Health
or his or her designee.

(14) [(12)] Disposal--The discharge, deposit, injection,
dumping, spilling, leaking, or placing of any solid waste or hazardous
waste (whether containerized or uncontainerized) into or on any
land or water so that such solid waste or hazardous waste or any
constituent thereof may enter the environment or be emitted into the
air or discharge into any waters, including ground waters.

(15) [(13)] Electronic Signature--Signature produced or
generated on a computer.

(16) [(14)] FDA-approved blood bank--A facility that has
been licensed in accordance with the Food and Drug Administration
requirements in the preparation of blood and blood products.

(17) [(15)] Health care practitioners (Qualified Medical
Personnel)--Individuals currently licensed under the laws of this state
who are authorized to provide services in an ASC.

(18) [(16)] Licensed vocational nurse--A person who is
currently licensed under the laws of this state to use the title, licensed
vocational nurse.

(19) Medical error--An adverse event that was preventable
with the current state of medical knowledge.

(20) [(17)] Medicare-approved reference laboratory--A fa-
cility that has been certified and found eligible for Medicare reimburse-
ment, and includes hospital laboratories which may be Joint Commis-
sion on Accreditation of Healthcare Facilities or American Osteopathic
Association accredited or nonaccredited Medicare approved hospitals,
Medicare certified independent laboratories.

(21) [(18)] Physician--A person who is currently licensed
under the laws of this state to practice medicine and who holds a doctor
of medicine or a doctor of osteopathy degree.

(22) [(19)] Person--Any individual, firm, partnership, cor-
poration, or association.

(23) [(20)] Prescriber--A person who is legally authorized
to write an order or prescription for a health care service, medical de-
vice, or drug.

(24) [(21)] Registered nurse--A person who is currently li-
censed under the laws of this state as a registered nurse.

(25) Root cause analysis--An interdisciplinary review
process for identifying the basic or contributing causal factors that
underlie a variation in performance associated with an adverse event
or reportable event as listed under §135.27 of this title (relating
to Patient Safety Program). It focuses primarily on systems and
processes, includes an analysis of underlying cause and effect, pro-
gresses from special causes in clinical processes to common causes
in organizational processes, and identifies potential improvements in
processes or systems.

(26) [(22)] Title XVIII--Title XVIII of the United States
Social Security Act, 42 U.S.C. §1395 et seq.

§135.3. Fees.
(a) The Texas Board of Health has established the following

schedule of fees for licensure as an ASC:

(1) Initial/relocation [initial] license fee--$2,000.

(2) (No change.)

(3) change of ownership license fee--$2,000.

(b) - (e) (No change.)

§135.4. ASC Operation [Governance of a Licensed ASC].
(a) - (i) (No change.)

(j) Informed consent for abortion. An ASC that performs
abortions shall adopt, implement and enforce a policy to ensure com-
pliance with Health and Safety Code, Chapters 171 and 245, Subchap-
ters A and B (relating to Abortion and Informed Consent).

§135.5. Patient Rights [of Patients in a Licensed ASC].
(a) - (g) (No change.)

§135.6. Administration [of a Licensed ASC].
(a) - (e) (No change.)

§135.7. Quality of Care [in a Licensed ASC].
(a) - (i) (No change.)

§135.8. Quality Assurance [in a Licensed ASC].
(a) - (h) (No change.)

§135.9. Medical Records [in a Licensed ASC].
(a) - (q) (No change.)

§135.10. Facilities and Environment [in a Licensed ASC].
(a) - (h) (No change.)

§135.11. Anesthesia and Surgical Services [in a Licensed ASC].
(a) - (n) (No change.)

(o) Each operating room shall be designed and equipped so
that the types of surgery conducted can be performed in a manner that
protects the lives and assures the physical safety of all persons in the
area.

(1) If flammable agents are present in an operating room
the room shall be constructed and equipped in compliance with
standards established by the National Fire Protection Association
(NFPA 99, Annex 2, Flammable Anesthetizing Locations, 1999
[56A, Standard for the Use of Inhalation Anesthetics, Flammable and
Nonflammable, 1978]) and with applicable state and local fire codes.

(2) If nonflammable agents are present in an operating
room the room shall be constructed and equipped in compliance with
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standards established by the National Fire Protection Association
(NFPA 99, Chapters 4 and 8, 1999 [56G, Standard for Inhalation
Anesthetics in Ambulatory Care Facilities, 1980]) and with applicable
state and local fire codes.

(p) - (aa) (No change.)

§135.12. Pharmaceutical Services [in a Licensed ASC].

(a) - (b) (No change.)

§135.13. Pathology and Medical Laboratory Services [in a Licensed
ASC].

Pathological and clinical services shall be provided or made available
when appropriate to meet the needs of the patients and adequately sup-
port the ASC’s clinical capabilities.

(1) - (13) (No change.)

§135.14. Radiology Services [in a Licensed ASC].

(a) - (h) (No change.)

§135.15. Nursing Services [in a Licensed ASC].

(a) - (c) (No change.)

§135.16. Teaching and Publication Activities [in a Licensed ASC].

(a) - (c) (No change.)

§135.17. Research Activities [in a Licensed ASC].

(a) - (f) (No change.)

§135.18. Unlicensed Ambulatory Surgical Center.

(a) If the director has reason to believe that a person or facil-
ity may be providing ambulatory surgical services without a license as
required by the Act, the person or facility shall be so notified in writ-
ing by certified mail, return receipt requested, and shall submit to the
department the following information within 20 [10] days of receipt of
the notice:

(1) - (3) (No change.)

(b) - (e) (No change.)

§135.19. Exemptions.

(a) - (b) (No change.)

(c) The director shall evaluate the claim for exemption and no-
tify the person or facility in writing of the proposed decision within 30
[90] days following receipt of the claim for exemption.

(d) - (f) (No change.)

(g) The person or facility must submit a completed application
and nonrefundable licensing fee to the department within 20 [10] days
following the final denial of exemption.

(h) (No change.)

§135.20. Initial Application and Issuance of License [for Initial Ap-
plicants].

(a) All first-time applications for licensing, including those
from unlicensed operating ASCs and licensed ASCs for which a change
of ownership or relocation is anticipated, are applications for an initial
[a temporary] license. [The application for a temporary license is also
an application for the first annual license.]

(b) Upon written or verbal request, the director shall furnish
a person with an application form for an ASC license. The applicant
shall submit to the director a completed original application and the
nonrefundable license fee.

(1) - (3) (No change.)

(4) After a presurvey conference has been held or waived
at the department’s discretion and the facility has received an approved
Life Safety Code inspection conducted by the department, the depart-
ment may issue a [temporary] license to an ASC to provide ambulatory
surgical services in accordance with these sections. [The temporary li-
cense is valid for six months from the date of issuance, unless revoked
by the department, and is not renewable. The director shall send the
temporary license to the licensee with a cover letter which includes:]

[(A) statement that compliance with either the condi-
tions participation under Title XVIII or minimum standards in accor-
dance with these sections is required during the temporary licensing
period in order for an annual license to be issued;]

[(B) a statement that a surveyor from the department
will inspect the ASC prior to the issuance of the first annual license;
and]

[(C) a statement that the ASC shall comply with
§135.23 of this title (relating to Conditions of Annual License).]

[(5) A department surveyor shall inspect the ASC within 90
days after the issuance of the temporary license. An on-site inspection
may, at the department’s discretion be waived for previously licensed
ASCs for which a change of ownership has occurred.]

[(6) The first annual license shall be issued to an ASC
which meets either the conditions of participation under Title XVIII or
the minimum standards for a license in accordance with these sections
as determined after an inspection.]

[(7) If the department determines that an on-site inspection
of a licensed ASC which has undergone a change of ownership is not
required, the first annual license shall be issued within 90 days after the
issuance of the temporary license.]

[(8) The first annual license supersedes the temporary li-
cense and shall expire one year from the date of issuance of the tempo-
rary license.]

[(9) If an ASC that is not participating in the Title XVIII
Program is determined not to be in compliance with minimum stan-
dards for a license in accordance with these sections after an inspec-
tion, the ASC shall come into compliance no later than 30 days prior
to the expiration of the temporary license. If the ASC is determined
not to be in compliance with minimum standards for licensure in ac-
cordance with these sections following a second on-site inspection or
mail investigation, 30 days prior to the expiration date of the temporary
license, the ASC shall be notified of the proposed denial of the first an-
nual license in accordance with §135.24 of this title (relating to Denial,
Suspension, or Revocation of License).]

[(10) If an applicant decides not to proceed with an applica-
tion for an annual license, the application must be withdrawn by written
request. If a temporary or annual license has already been issued to an
applicant who has decided to withdraw, the applicant shall return the
license to the director with a written request to withdraw. The director
shall acknowledge receipt of the request to withdraw.]

(c) Issuance of license. When it is determined that the facility
is in compliance with subsection (b) of this section, the department
shall issue the license to the applicant.

(1) Effective date. The license shall be effective on the
date the facility is determined to be in compliance with subsection (b)
this section.

(2) Expiration date.
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(A) For initial licenses issued prior to January 1, 2005.

(i) If the effective date of the license is the first day
of a month, the license expires on the last day of the 11th month after
issuance.

(ii) If the effective date of the license is the second
or any subsequent day of a month, the license expires on the last day
of the 12th month after issuance.

(B) For initial licenses issued January 1, 2005, or after.

(i) If the effective date of the license is the first day
of a month, the license expires on the last day of the 23rd month after
issuance.

(ii) If the effective date of the license is the second
or any subsequent day of a month, the license expires on the last day
of the 24th month after issuance.

(d) Withdrawal of application. If an applicant decides not to
continue the application process for a license the application may be
withdrawn. The applicant shall submit a written request to withdraw
to the director. The director shall acknowledge receipt of the request
to withdraw.

(e) During the initial licensing period, the department shall
conduct a survey of the facility to ascertain compliance with the pro-
visions on the Health and Safety Code, Chapter 243, and this chapter.

(1) A facility shall request that an on-site survey be con-
ducted after the facility has provided services to a minimum of one
patient.

(2) A facility shall be providing services at the time of the
survey.

(3) If a facility has applied to participate in the federal
Medicare program, the Medicare survey may be conducted in con-
junction with the licensing survey.

(4) The initial licensing survey may be waived if the facil-
ity provides documented evidence of accreditation by the Joint Com-
mission of Accreditation of Health Care Organization, the Accredita-
tion Association for Ambulatory Health Care or the American Associ-
ation for Accreditation of Ambulatory Surgery Facilities and Medicare
deemed status.

§135.21. Inspections.

(a) The department shall conduct an [initial] on-site inspection
to evaluate the facility’s compliance with [determine if either the fed-
eral conditions of participation under Title XVIII or] the standards for
licensing set forth in these sections [are being met. Prior to an inspec-
tion, the surveyor shall notify the applicant in writing of the date and
time of the inspection. The department will evaluate the ASC on a stan-
dard-by-standard basis before the first annual license is issued, unless
waived in accordance with §135.20(b)(7) of this title (relating to Ap-
plication and Issuance of License for Initial Applicants). An on-site
inspection for ASCs that are not participating in the Title XVIII Pro-
gram may be conducted for license renewal. An on-site inspection for
ASCs that participate in the Title XVIII Program may be conducted
once every three years. An on-site inspection may be conducted if a
change of ownership or a change in location of a licensed ASC has oc-
curred, if the ASC has not demonstrated compliance with standards, or
if complaints against an ASC have been received by the department].

(1) The department will evaluate the ASC on a standard-
by-standard basis before the first renewal license is issued, unless
waived in accordance with §135.20(e)(4) of this title (relating to Initial
Application and Issuance of License).

(2) An on-site licensing inspection may be conducted once
every three years.

(3) The department may make any survey or investigation
that it considers necessary. A department representative(s) may en-
ter the premises of a facility at any reasonable time to make a survey
or an investigation to ensure compliance with or prevent a violation of
HSC, Chapter 243 of this chapter, an order or special order of the com-
missioner, a special license provision, a court order granting injunctive
relief, or other enforcement procedures. Ensuring compliance includes
permitting photocopying of any records or other information by or on
behalf of the department as necessary to determine or verify compli-
ance with the statute or rules adopted under the statute, except that the
department may not photocopy, reproduce, remove or dictate from any
part of the root cause analysis or action plan required in §135.27 of
this title (relating to Patient Safety Program).

(b) If an on-site inspection is conducted at an ASC [that is not
participating under the Title XVIII Program,] and deficiencies are cited,
the surveyor shall request the applicant or person in charge to sign the
statement of deficiencies as an acknowledgment of receipt of a copy
of the statement of deficiencies. Signing the statement of deficiencies
does not indicate agreement with any deficiencies. If the applicant or
person in charge declines to sign the form, the surveyor shall note the
declination on the statement of deficiencies and the name of the person
so declining. The surveyor shall leave a copy of the statement of de-
ficiencies at the ASC and, if the person in charge is not the applicant,
mail a copy of the statement of deficiencies to the applicant.

(c) (No change.)

(d) The survey report form shall be submitted as follows.

(1) - (6) (No change.)

(7) If the ASC does not timely come into compliance, the
department may take action in accordance with [propose to deny, sus-
pend, or revoke the existing license in accordance with Health and
Safety Code, §243.011, and] §135.24 of this title (relating to Enforce-
ment [Denial, Suspension, or Revocation of License]).

§135.22. Renewal of Annual License.

(a) The department will send written notice of expiration of an
annual license to an applicant at least 60 [90] days before the expira-
tion date. If the applicant has not received notice, it is the duty of the
applicant to notify the department and request a renewal application.

(b) Renewal license. The department shall issue a renewal li-
cense to a facility which meets the minimum standards for a license set
forth in these sections. [The applicant shall submit to the department a
renewal application form and a nonrefundable license fee. Those ASCs
that are under the Title XVIII Program will have the ASC’s certifica-
tion verified by the department based upon the results of the current
inspection report on file with the department. These documents shall
be submitted and postmarked no later than 60 days prior to the expira-
tion date of the license.]

(1) The facility shall submit the following to the depart-
ment no later than 30 days prior to the expiration date of the license:

(A) a completed renewal application form;

(B) a nonrefundable license fee;

(C) if the facility is accredited by JCAHO, AAAHC or
AAAASF, documented evidence of current accreditation status;

(D) an annual events report in accordance with
§135.28(b)(1) of this title (relating to Patient Safety Program); and
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(E) a best practices report in accordance with
§135.28(b)(2).

(2) Renewal licenses issued prior to January 1, 2005, will
be valid for 12 months.

(3) Renewal licenses issued January 1, 2005, through De-
cember 31, 2005, will be valid for either 12 months or 24 months, to
be determined by the department prior to the time of license renewal.

(4) Renewal licenses issued January 1, 2006, or after will
be valid for 24 months.

(c) [The department shall issue a renewal license to a facility
which meets either the federal conditions of participation under Title
XVIII or the minimum standards for a license set forth in these sec-
tions.] If the applicant fails to timely submit an application and fee
in accordance with subsection (b) of this section, the department shall
notify the applicant that the ASC must cease providing ambulatory sur-
gical services. If the facility can provide the department with sufficient
evidence that the submission was completed in a timely manner and all
dates were adhered to, the cease to perform will be dismissed. If the fa-
cility cannot provide sufficient evidence, the facility shall immediately
thereafter return the license by certified mail. If the applicant wishes
to provide ambulatory surgical services after the expiration date of the
license, the applicant must reapply for an annual license under §135.20
of this title (relating to Initial Application and Issuance of License [for
Initial Applicants]).

§135.23. Conditions of Annual License.

(a) (No change.)

(b) No license may be transferred from one ASC location to
another. If an ASC is relocating, the ASC shall complete and submit
a license application and non-refundable fee at least 30 [60] days prior
to the relocation of the ASC. The procedure shall be handled in accor-
dance with §135.20 of this title, with the exception of the presurvey
conference, unless deemed necessary by the department. An initial [A
temporary] license will be issued for the relocated ASC effective on the
date the relocation occurred. The previous license will be void on the
date of relocation.

(c) - (d) (No change.)

§135.24. Enforcement.

(a) Denial, Suspension or Revocation of a License. The de-
partment has jurisdiction to enforce the Acts or Rules adopted under
this chapter.

(1) The department may refuse to issue or renew a license
for an ASC that does not participate under Title XVIII if the center:

(A) fails to comply with any provisions of the Act or
these sections; or

(B) is not in compliance with minimum standards for
licensure at least 30 days prior to the expiration date of the temporary
or annual license.

(2) The department may suspend the license of an ASC for
one or more of the following reasons:

(A) misstatement or concealment of a material fact on
any documents required to be submitted to the department or required
to be maintained by the ASC pursuant to the Act; or

(B) materially altering any license issued by the depart-
ment.

(3) The department may revoke the license of an ASC for
one or more of the following reasons:

(A) an act has been committed by the ASC or its em-
ployees which affects the health and safety of a patient;

(B) if an ASC has been cited for deficiencies and fails
to submit an acceptable plan of correction in accordance with these
sections; or

(C) if an ASC has been cited for deficiencies and fails
to timely comply with minimum standards for licensure within the
dates designated in the plan of correction.

(4) The department shall refuse to issue or renew a li-
cense of an ASC that participates under Title XVIII, if the certifying
body, Centers for Medicare and Medicaid Services, has terminated that
ASC’s provider agreement under Title XVIII.

(5) If the director proposes to deny, suspend, or revoke a
license, the director shall give the applicant written notification of the
reasons for the proposed action and offer the applicant an opportunity
for a hearing. The applicant may request a hearing within 30 days
after the date the applicant receives notice. The request must be in
writing and submitted to the director, Health Facility Licensing and
Compliance Division, Texas Department of Health, 1100 West 49th
Street, Austin, Texas 78756. A hearing shall be conducted pursuant to
the Government Code, Chapter 2001, Administrative Procedure Act,
and §§1.21, 1.23, 1.25, and 1.27 of this title (relating to Formal Hearing
Procedures). If a hearing is not requested in writing within 30 days
after receiving notice of the proposed action, the applicant is deemed
to have waived the opportunity for a hearing and the proposed action
shall be taken.

(6) If the department finds that a violation of the standards
or licensing requirements prescribed by the Act creates an immediate
threat to the health and safety of patients of an ASC, the department
may petition the district court for a temporary restraining order to re-
strain continuing violations.

(7) If the provisions of Occupations Code, Chapter 53,
Consequences of Criminal Conviction, apply to an ASC, any proce-
dures covering the denial, suspension, or revocation of a license shall
be governed by the provisions in those statutes.

(8) If a person violates the licensing requirements or the
standards prescribed by the Act, the department may petition the dis-
trict court for an injunction to prohibit the person from continuing the
violation or to restrain or prevent the establishment or operation of an
ASC without a license issued under the Act.

(b) Emergency Suspension of a License. The department may
issue an emergency order to suspend a license issued under this chapter
if the department has reasonable cause to believe that the conduct of
a license holder creates an immediate danger to the public health and
safety.

(1) An emergency suspension is effective immediately
without a hearing on notice to the license holder.

(2) On written request of the license holder, the department
shall conduct a hearing not earlier than the 10th day or later than the
30th day after the date the hearing request is received to determine if
the emergency suspension is to be continued, modified, or rescinded.
The hearing and any appeal are governed by the department’s rules for
a contested case hearing and Government Code, Chapter 2001.

(c) Probation. In lieu of denying, suspending or revoking the
license under subsection (a) of this section, the department may sched-
ule the facility for a probation period of not less than thirty days if the
facility’s noncompliance does not endanger the health and safety of
the public.
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(1) The department shall provide notice of the probation to
the facility not later than the 10th day before the date the probation be-
gins. The notice will include the items of noncompliance that resulted
in placing the facility on probation, and will designate the period of
the probation.

(2) During the probationary period, the facility must cor-
rect the items of noncompliance and provide a written report to the
department that describes the corrective actions taken.

(3) The department may verify the corrective actions
through an onsite inspection.

(d) Administrative penalty. The department may impose an
administrative penalty on a person licensed under this chapter who
violates the Act, this chapter, or order adopted under this chapter.

(1) A penalty collected under this section shall be
deposited in the state treasury in the general revenue fund.

(2) A proceeding to impose the penalty is considered to be
a contested case under Government Code, Chapter 2001.

(3) The amount of the penalty may not exceed $1,000 for
each violation, and each day a violation continues or occurs is a sep-
arate violation for purposes of imposing a penalty. The total amount
of the penalty assessed for a violation continuing or occurring on sep-
arate days under this paragraph may not exceed $5,000.

(4) In determining the amount of an administrative penalty
assessed under this section, the department shall consider:

(A) the seriousness of the violation, including the na-
ture, circumstances, extent, and gravity of the violation;

(B) the threat to health or safety caused by the viola-
tion;

(C) the history of previous violations;

(D) the amount necessary to deter a future violation;

(E) whether the violator demonstrated good faith, in-
cluding when applicable whether the violator made good faith efforts
to correct the violation; and

(F) any other matter that justice may require.

(5) Report and notice of violation and penalty. If the de-
partment initially determines that a violation occurred, the department
shall give written notice of the report by certified mail to the person
alleged to have committed the violation following the survey exit date.
The notice must include:

(A) a brief summary of the alleged violation;

(B) a statement of the amount of the recommended
penalty; and

(C) a statement of the person’s right to a hearing on the
occurrence of the violation, the amount of the penalty, or both.

(6) Penalty to be paid or hearing requested. Within 20 days
after the date the person receives the notice under subsection (c) of this
section, the person in writing may:

(A) accept the determination and recommended
penalty of the department; or

(B) make a request for a hearing on the occurrence of
the violation, the amount of the penalty, or both.

(7) If the person accepts the determination and recom-
mended penalty or if the person fails to respond to the notice, the
commissioner of public health (commissioner) or the commissioner’s

designee by order shall approve the determination and impose the
recommended penalty.

(8) Hearing. If the person requests a hearing, the com-
missioner shall refer the matter to the State Office of Administrative
Hearings (SOAH). The hearing shall be conducted in accordance with
the Government Code, Chapter 2001, and all applicable SOAH and
department rules.

(9) Decision by commissioner. Based on the proposal for
decision made by the administrative law judge under paragraph (8)
of this subsection, the commissioner by order may find that a viola-
tion occurred and impose a penalty, or may find that a violation did
not occur. The commissioner or the commissioner’s designee shall
give notice of the commissioner’s order under paragraph (1) of this
subsection to the person alleged to have committed the violation in
accordance with Government Code, Chapter 2001. The notice must
include:

(A) a statement of the right of the person to judicial
review of the order;

(B) separate statements of the findings of fact and con-
clusions of law; and

(C) the amount of any penalty assessed.

(10) Within 30 days after the date an order of the commis-
sioner under paragraph (1) of this subsection that imposes an admin-
istrative penalty becomes final, the person shall:

(A) pay the penalty; or

(B) appeal the penalty by filing a petition for judicial
review of the commissioner’s order contesting the occurrence of the
violation, the amount of the penalty, or both.

(11) Stay of enforcement of penalty. Within the 30-day
period prescribed by paragraph (10) of this subsection, a person who
files a petition for judicial review may:

(A) stay enforcement of the penalty by:

(i) paying the penalty to the court for placement in
an escrow account; or

(ii) giving the court a supersedeas bond that is ap-
proved by the court for the amount of the penalty and that is effective
until all judicial review of the commissioner’s order is final; or

(B) request the court to stay enforcement of the penalty
by:

(i) filing with the court a sworn affidavit of the per-
son stating that the person is financially unable to pay the penalty and
is financially unable to give the supersedeas bond; and

(ii) sending a copy of the affidavit to the commis-
sioner by certified mail.

(C) If the commissioner receives a copy of an affidavit
under subparagraph (B) of this paragraph, the commissioner may file
with the court, within five days after the date the copy is received, a
contest to the affidavit. In accordance with Health and Safety Code,
§243.016(c), the court shall hold a hearing on the facts alleged in the
affidavit as soon as practicable and shall stay the enforcement of the
penalty on finding that the alleged facts are true. The person who files
an affidavit has the burden of proving that the person is financially
unable to pay the penalty or to give a supersedeas bond.

(12) Collection of penalty. If the person does not pay the
penalty and the enforcement of the penalty is not stayed, the depart-
ment may refer the matter to the attorney general for collection of the
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penalty. As provided by the Health and Safety Code, §243.016(d), the
attorney general may sue to collect the penalty.

(13) Decision by court. A decision by the court is gov-
erned by Health and Safety Code, §243.016(e) and (f), and provides
the following.

(A) If the court sustains the finding that a violation oc-
curred, the court may uphold or reduce the amount of the penalty and
order the person to pay the full or reduced amount of the penalty.

(B) If the court does not sustain the finding that a vio-
lation occurred, the court shall order that a penalty is not owed.

(14) Remittance of penalty and interest and release of su-
persedeas bond. The remittance of penalty and interest is governed by
Health and Safety Code, §243.016(g), and provides the following.

(A) If the person paid the penalty and if the amount
of the penalty is reduced or the penalty is not upheld by the court,
the court shall order, when the court’s judgement becomes final, that
the appropriate amount plus accrued interest be remitted to the person
within 30 days after the date that the judgment of the court becomes
final.

(B) The interest accrues at the rate charged on loans to
depository institutions by the New York Federal Reserve Bank.

(C) The interest shall be paid for the period beginning
on the date the penalty is paid and ending on the date the penalty is
remitted.

(15) Release of bond. The release of supersedeas bond is
governed by Health and Safety Code, §243.016(h), and provides the
following.

(A) If the person gave a supersedeas bond and the court
does not uphold the penalty, the court shall order, when the court’s
judgment becomes final, the release of the bond.

(B) If the person gave a supersedeas bond and the
amount of the penalty is reduced, the court shall order the release of
the bond after the person pays the reduced amount.

§135.25. Complaints.

(a) In response to a complaint, the department or its authorized
representative may enter the premises of an ASC during normal busi-
ness hours as necessary to assure compliance with the Act and these
sections. The investigation may be conducted on-site, unannounced or
announced, or may be investigated by phone or mail.

(b) All licensed ambulatory surgical centers are required to
provide the patient and his/her guardian at time of admission a writ-
ten statement identifying the department as the responsible agency for
ambulatory surgical centers complaint investigations. The statement
shall inform persons to direct complaint to the Texas Department of
Health, Health Facility Licensing and Compliance Division, 1100 West
49th Street, Austin, Texas 78756, telephone (888) 973-0022. Com-
plaints may be registered with the department by phone or in writing.
A complainant may provide his/her name, address, and phone num-
ber to the department. Anonymous complaints may be registered. All
complaints are confidential.

(c) The department will evaluate all complaints against all am-
bulatory surgical centers. Only those allegations determined to be rel-
evant to the Act will be authorized for investigation.

(d) Conduct of the investigation will include, but is not limited
to:

(1) a conference prior to commencing the on-site inspec-
tion for the purpose of explaining the nature and scope of the inspec-
tion between the department’s authorized representative and the person
who is in charge of the ASC;

(2) inspection of the ASC;

(3) inspection of medical and personnel records, including
administrative files, reports, records, or working papers;

(4) an interview with any willing recipient of ambulatory
surgical center services at the ASC or in the recipient’s home if the
recipient grants permission in writing;

(5) an interview with any health care practitioner or ambu-
latory surgical center personnel who care for the recipient of ambula-
tory surgical services;

(6) a conference at the conclusion of the inspection be-
tween the department’s representative and the person who is in charge
of the ASC.

(A) The department’s representative will identify any
records that have been reproduced.

(B) Any records that are removed from an ASC (other
than those reproduced) shall be removed only with the consent of the
ASC. The ASC shall furnish copies of all records pertinent to the in-
vestigation at the department’s request.

(e) The department will review the report of the investigation
and determine the validity of the complaint.

§135.26. Reporting of Incidents.

(a) Reportable incidents that occur in an ASC include the fol-
lowing.

(1) Complications that result in the death of a patient must
be reported.

(2) A condition for which the ASC does not have the ade-
quate equipment and/or personnel to care for the patient, which results
in an emergency transfer to a hospital from the ASC must be reported.

(3) Reports of any fire or other damage sustained at the
ASC must be reported.

(b) Upon learning of the incident, the ambulatory surgical cen-
ter shall report the incident to the Texas Department of Health in
Austin. A written letter of explanation with supporting documents
must be mailed to the department within 30 days of the incident. The
mailing address is Texas Department of Health, Health Facility Licens-
ing and Compliance Division, 1100 West 49th Street, Austin, Texas
78756.

(c) Any theft of drugs and/or diversion of controlled drugs
shall be reported to the local police agency, the State Board of Phar-
macy, the Texas Department of Public Safety, and/or the Drug Enforce-
ment Administration, and the Texas Department of Health.

§135.27. Patient Safety Program.

(a) General.

(1) The facility must develop, implement and maintain an
effective, ongoing, organization-wide, data driven Patient Safety Pro-
gram (PSP).

(A) The governing body must ensure that the PSP re-
flects the complexity of the facility’s organization and services, in-
cluding those services furnished under contract or arrangement, and
focuses on the prevention and reduction of medical errors and adverse
events.
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(B) The PSP must be in writing, approved by the gov-
erning body and made available for review by the department. It must
include the following components:

(i) the definition of medical errors, adverse events
and reportable events;

(ii) the process for reporting medical errors, adverse
events and reportable events;

(iii) a list of events and occurrences which staff are
required to report;

(iv) time frames for reporting medical errors, ad-
verse events and reportable events;

(v) consequences for failing to report events in ac-
cordance with facility policy;

(vi) the support systems available for staff members
who have been involved in a medical error or adverse event;

(vii) mechanisms for preservation and collection of
event data;

(viii) the process for conducting root cause analysis;

(ix) the process for communicating action plans;
and

(x) the process for feedback to staff regarding the
root cause analysis and action plan.

(C) The PSP program must include education of pa-
tients regarding shared responsibility for their own safety.

(D) All clinical and administrative staff must receive
patient safety education and training. Training must include all PSP
components specified in subparagraph (B) of this paragraph.

(2) The facility must designate an individual qualified by
training or experience to serve as the Patient Safety Program Coordi-
nator (PSPC). The PSCP shall:

(A) coordinate all patient safety activities;

(B) facilitate assessment and appropriate response to
reported events;

(C) monitor root cause analysis and resulting action
plans; and

(D) serve as liaison among facility departments and
committees to ensure facility-wide integration of the PSP.

(3) Within 45 days of becoming aware of a reportable
event specified under subsection (b)(1) of this section, the ambulatory
surgery center must:

(A) complete a root cause analysis to examine the cause
and effect of the event through an impartial process; and

(B) develop an action plan identifying the strategies
that the facility intends to employ to reduce the risk of similar events
occurring in the future. The action plan must:

(i) designate responsibility for implementation and
oversight;

(ii) specify time frames for implementation; and

(iii) include a strategy for measuring the effective-
ness of the actions taken.

(C) The facility must make the root cause analysis and
action plan available for on-site review by department representatives.

(b) Reporting Requirements.

(1) Annual Events Report. On the renewal of the facility’s
license, or the anniversary of the facility’s licensing date, the facility
shall submit to the department a report that lists the number of occur-
rences at the ambulatory surgery center of each of the following events
occurring during the preceding year. The ambulatory surgical center
is not required to include any information other than the total number
of occurrences of each of the events listed within this section.

(A) A medication error resulting in a patient’s unan-
ticipated death or major permanent loss of bodily function in circum-
stances unrelated to the natural course of the illness or underlying con-
dition of the patient.

(B) The suicide of a patient in a setting in which the
patient received care 24 hours a day.

(C) The sexual assault of a patient during treatment or
while the patient was on the premises of the hospital or facility.

(D) A hemolytic transfusion reaction in a patient re-
sulting from the administration of blood or blood products with major
blood group incompatibilities.

(E) A patient death or serious disability associated with
the use or function of a device designed for patient care that is used or
functions other than as intended.

(F) A surgical procedure on the wrong patient or on the
wrong body part of a patient.

(G) A foreign object accidentally left in a patient during
a procedure.

(2) Best Practices Report.

(A) On the renewal of the facility’s license, or the an-
niversary of the facility’s licensing date, the facility shall submit to the
department a minimum of one best practice and safety measure related
to a reported event.

(B) The best practice report may be submitted on a
form to be prescribed by the department, or the facility may submit
a copy of a report submitted to a patient safety organization.

(C) Facilities may voluntarily report additional best
practices and safety measures.

§135.28. Confidentiality.

Request for information and access to records are governed by the
Texas Public Information Act, Texas Government Code, Chapter 552.

(1) A written request for information is required. The re-
quest must sufficiently identify the information requested.

(2) The department may ask for a clarification if it cannot
reasonably understand a particular request.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 6,

2003.

TRD-200307617
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 458-7236
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♦ ♦ ♦
25 TAC §§135.24 - 135.29

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under Health and Safety Code (HSC),
Chapter 243, Texas Ambulatory Surgical Center Licensing Act,
which provides the Board of Health (board) with the authority
to adopt rules governing the licensing and regulation of ASCs;
and HSC §12.001, which provides the board with the authority
to adopt rules for the performance of every duty imposed by law
on the board, the department, and commissioner of health.

The repeals affect Health and Safety Code, Chapters 243 and
12. The review of the rules implements Government Code,
§2001.039.

§135.24. Denial, Suspension, or Revocation of License.
§135.25. Emergency Suspension.
§135.26. Administrative Penalties.
§135.27. Complaints.
§135.28. Reporting of Incidents.
§135.29. Confidentiality.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 6,

2003.

TRD-200307618
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
SUBCHAPTER B. SAFETY REQUIREMENTS
FOR NEW AND EXISTING AMBULATORY
SURGICAL CENTERS
25 TAC §135.41, §135.42

The amendments are proposed under Health and Safety Code
(HSC), Chapter 243, Texas Ambulatory Surgical Center Licens-
ing Act, which provides the Board of Health (board) with the au-
thority to adopt rules governing the licensing and regulation of
ASCs; and HSC §12.001, which provides the board with the
authority to adopt rules for the performance of every duty im-
posed by law on the board, the department, and commissioner
of health.

The amendments affect Health and Safety Code, Chapters 243
and 12. The review of the rules implements Government Code,
§2001.039.

§135.41. Fire Prevention, Protection, and Safety.
An ambulatory surgical center (ASC) shall comply with the provisions
of this section with respect to fire prevention, protection, and safety.

(1) - (2) (No change.)

(3) Smoking policy. An ASC shall adopt, implement
and enforce a written smoking policy. The policy shall include the
minimum provisions of National Fire Protection Association 101, Life
Safety Code, 2000 [1997] edition (NFPA 101), §20.7.4 [§12-7.4]. All
documents published by National Fire Protection Association (NFPA)
as referenced in this section may be obtained by writing or calling the
NFPA at the following address or telephone number: National Fire
Protection Association, 1 Batterymarch Park, P.O. Box 9101, Quincy,
MA 02269-9101 or (800) 344-3555.

(4) Fire extinguishing systems. An ASC shall adopt, im-
plement, and enforce a written policy for periodic inspection, testing
and maintenance of firefighting equipment, portable fire extinguishers,
and when installed sprinkler systems. If installed, fire sprinkler systems
shall comply with National Fire Protection Association 13, Standard
for the Installation of Sprinkler Systems, 1999 [1996] edition (NFPA
13). Portable fire extinguishers shall comply with National Fire Pro-
tection Association 10, Standard for Portable Fire Extinguishers, 1998
[1994] edition (NFPA 10).

(5) Fire protection and evacuation plan. An ASC shall de-
velop a written plan for the protection of patients in the event of fire and
their evacuation from the building when necessary in accordance with
NFPA 101, §20.7 [§12-7]. Copies of the plan shall be made available
to all staff.

(A) - (B) (No change.)

(6) Fire drills. An ASC shall conduct at least one fire drill
per shift, per quarter. Each drill shall include activation of the fire alarm
system, simulation of evacuation of patients and other occupants, and
the use of firefighting equipment. Fire exit drills shall incorporate the
minimum requirements of NFPA 101, §§20.7.1.2 [§§12-7.1.2] through
20.7.2.3 [12-7.2.3]. The ASC shall maintain documentation of its com-
pliance with this subsection.

(7) Fire alarm system. A fire alarm system shall be in-
stalled, maintained and tested, in accordance with National Fire Pro-
tection Association 72, National Fire Alarm Code, 1999 [1996] edition
(NFPA 72) standard and NFPA 101, §20.3.4 [§12-6.3.4].

(8) - (11) (No change.)

(12) Electrical systems. Electrical systems shall be in-
stalled and maintained in a safe condition in accordance with National
Fire Protection Association 70, National Electrical Code, 1999 [1996]
edition (NFPA 70).

§135.42. Handling and Storage of Gases, Anesthetics, and
Flammable Liquids.
An ASC [ambulatory surgical center (ASC)] shall comply with the re-
quirements [provisions] of this section for handling and storage of gas,
anesthetics, and flammable liquids [with respect to fire prevention, pro-
tection, and safety].

(1) (No change.)

(2) Flammable and nonflammable gases and liquids. The
determination of flammability of liquids and gases shall be in accor-
dance with the National Fire Protection Association 325, "Guide to Fire
Hazard Properties of Flammable Liquids, Gases, and Volatile Solids,"
1994 edition (NFPA 325). All documents published by National Fire
Protection Association (NFPA) as referenced in this section may be ob-
tained by writing or calling the NFPA at the following address or tele-
phone number: National Fire Protection Association, 1 Batterymarch
Park, P.O. Box 9101, Quincy, MA 02269-9101 or (800) 344-3555.

(A) Nonflammable gases shall be stored and distributed
in accordance with National Fire Protection Association 99 "Standard
for Health Care Facilities," 1999 [1996] edition (NFPA 99), Chapter 4.
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Examples of nonflammable gases include, but are not limited to, oxy-
gen and nitrous oxide. Medical gases and liquefied medical gases shall
be handled in accordance with NFPA 99, Chapter 8, "Gas Equipment."

(B) - (D) (No change.)

(3) Gas fired appliances. The installation, use, and mainte-
nance of gas fired appliances and gas piping installations shall comply
with the NFPA 54, National Fuel Gas Code, 1999 [1996] edition. The
use of portable gas heaters and unvented open flame heaters is prohib-
ited.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 6,

2003.

TRD-200307619
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
SUBCHAPTER C. PHYSICAL PLANT AND
CONSTRUCTION REQUIREMENTS FOR NEW
AND EXISTING AMBULATORY SURGICAL
CENTERS
25 TAC §§135.51 - 135.54

The amendments are proposed under Health and Safety Code
(HSC), Chapter 243, Texas Ambulatory Surgical Center Licens-
ing Act, which provides the Board of Health (board) with the au-
thority to adopt rules governing the licensing and regulation of
ASCs; and HSC §12.001, which provides the board with the
authority to adopt rules for the performance of every duty im-
posed by law on the board, the department, and commissioner
of health.

The amendments affect Health and Safety Code, Chapters 243
and 12. The review of the rules implements Government Code,
§2001.039.

§135.51. Construction Requirements for an Existing Ambulatory
Surgical Center.

(a) Compliance.

(1) (No change.)

(2) In lieu of meeting the requirements in paragraph (1) of
this subsection, an existing licensed ASC may, instead, comply with
National Fire Protection Association (NFPA) 101, Life Safety Code
2000 [1997] Edition (NFPA 101), Chapter 21 [§13-6], "Existing Am-
bulatory Health Care Facilities".

(3) (No change.)

(b) - (c) (No change.)

§135.52. Construction Requirements for New Ambulatory Surgical
Centers.

(a) Ambulatory surgical center (ASC) location. An ASC may
be a distinct separate part of an existing hospital, it may occupy an en-
tire separate independent structure, or it may be located within another
building such as an office building or commercial building.

(1) (No change.)

(2) Means of egress. An ASC shall have at least two exits
remotely located in accordance with National Fire Protection Associa-
tion (NFPA) 101, Life Safety Code, 2000 [1997] edition (NFPA 101),
§20.2.4.1 [§12-6.2.4.1]. When a required means of egress from the
ASC is through another portion of the building, that means of egress
shall comply with the requirements of NFPA 101 which are applicable
to the occupancy of that other building. Such means of egress shall be
open, available, unlocked, unrestricted, and lighted at all times during
the ASC hours of operation. All documents published by National Fire
Protection Association (NFPA) as referenced in this section may be ob-
tained by writing or calling the NFPA at the following address or tele-
phone number: National Fire Protection Association, 1 Batterymarch
Park, P.O. Box 9101, Quincy, MA 02269-9101 or (800) 344-3555.

(3) - (4) (No change.)

(b) (No change.)

(c) Building design and construction requirements. Every
building and every portion thereof shall be designed and constructed to
sustain all dead and live loads in accordance with accepted engineering
practices and standards and local governing building codes. Where
there is no local governing building code, one of the following codes
shall govern: Uniform Building Code, 1999 [1997] edition, published
by the International Conference of Building Officials, 5360 Workman
Mill Road, Whittier, California 90601, telephone (562) 699-0541; or
the Standard Building Code, 1997 edition, published by the Southern
Building Code Congress International, Inc., 900 Montclair Road,
Birmingham, Alabama 35213-1206, telephone (205) 591-1853.

(1) General architectural requirements. All new construc-
tion, including conversion of an existing building to an ASC or es-
tablishing a separately licensed ASC within another existing building,
shall comply with NFPA 101, Chapter 20 [§12-6], "New Ambulatory
Health Care Facilities," and this section.

(A) Construction types for multiple building occu-
pancy.

(i) When an ASC is part of a larger building which
complies with NFPA 101, §20.1.6 [§12-6.1.6], "Minimum Construc-
tion Requirements" for (fire resistance) construction type, the desig-
nated ASC shall be separated from the remainder of the building with
a minimum of 1-hour fire rated construction.

(ii) Multistory buildings. When an ASC is located
in a multistory building of two or more stories, the entire building
shall meet the construction requirements of NFPA 101, §20.1.6.3 [§12-
6.1.6.3]. An ASC may not be located in a multistory building which
does not comply with the minimum construction requirements of NFPA
101, §20.1.6.3 [§12-6.1.6.3].

(iii) Single story buildings. When an ASC is part
of a one-story building that does not comply with the construction re-
quirements of NFPA 101, §20.1.6.2 [§12-6.1.6.2], the ASC must be
separated from the remainder of the building with a 2-hour fire rated
construction. The designated ASC portion shall have the construction
type upgraded to comply with NFPA 101, §20.1.6.2 [§12-6.1.6.2].

(B) (No change.)

(2) - (8) (No change.)

(d) Spatial requirements.
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(1) Administration and public areas.

(A) - (F) (No change.)

(G) General storage room.

(i) (No change.)

(ii) General storage room(s) shall be separated from
adjacent areas by fire-rated construction in accordance with the NFPA
101, §38.3.2.1 [§§26-3.2.1] and §38.3.2.2 [26-3.2.2].

(H) (No change.)

(2) - (3) (No change.)

(4) Laboratory.

(A) - (B) (No change.)

(C) Code compliance. An on-site laboratory shall com-
ply with the following codes.

(i) Construction for fire protection in laboratories
employing quantities of flammable, combustible, or other hazardous
material shall be in accordance with the National Fire Protection
Association 99, Health Care Facilities, 1999 [1996] edition, (NFPA
99).

(ii) Laboratories shall comply with the requirements
of NFPA 99, "Health Care Facilities," 1999 [1996] edition, Chapter 10,
as applicable and the requirements of NFPA 45, "Standards on Fire Pro-
tection for Laboratories Using Chemicals," 1996 edition, as applicable.

(5) - (7) (No change.)

(8) Radiology.

(A) Special requirements. When radiology services are
provided on-site, the following minimum facilities shall be provided:

(i) - (ii) (No change.)

(iii) storage facilities for exposed film, if used, lo-
cated in rooms or areas constructed in accordance with the NFPA 101,
§38.3.2.1 [§26-3.2.1] and §38.3.2.2 [§26-3.2.2]; and

(iv) (No change.)

(B) (No change.)

(9) - (12) (No change.)

(13) Surgical suite. The surgical suite shall be arranged to
preclude unrelated traffic through the suite. The surgical suite shall
contain at least one operating room and all surgical service areas re-
quired under subparagraph (B) of this paragraph.

(A) (No change.)

(B) Surgical service areas.

(i) - (vi) (No change.)

(vii) Medical gas storage room. When provided or
required by NFPA 101, a medical gas storage room shall comply with
the requirements of NFPA 99, 1999, Chapter 4[-4] "Gas and Vacuum
Systems".

(viii) - (ix) (No change.)

(14) - (16) (No change.)

(e) Details.

(1) (No change.)

(2) Doors and windows.

(A) - (D) (No change.)

(E) Labeled doors. Labeled fire doors shall be listed
by an independent testing laboratory and shall meet the construction
requirement for fire doors in NFPA 80, "Standard for Fire Doors and
Fire Windows," 1999 [1995] edition. Reference to a labeled door shall
be construed to include labeled frame and hardware.

(F) (No change.)

(3) - (8) (No change.)

(f) Finishes.

(1) (No change.)

(2) Wall finishes. Wall finishes shall be smooth, washable,
moisture resistant, and cleanable by standard housekeeping practices.
Wall finishes shall be in compliance with the requirements of NFPA
101, §38.3.3 [§26-3.3], relating to flame spread.

(A) - (B) (No change.)

(3) - (4) (No change.)

(5) Cubicle curtains, draperies, and other hanging fabrics.
Cubicle curtains, draperies, and other hanging fabrics shall be noncom-
bustible or flame retardant and shall pass both the small scale and large
scale test of NFPA 701, "Standard Methods of Fire Tests for Flame-Re-
sistant Textiles and Films," 1999 [1996] edition. Copies of laboratory
test reports for installed materials shall be submitted to the department
at the time of the final construction inspection.

(g) Elevators. All buildings that have patient services located
on other than the main entrance floor shall have electric or electrohy-
draulic elevators. The elevators shall be installed in sufficient quantity,
capacity, and speed to ensure that the average interval of dispatch time
will not exceed one minute, and average peak loading can be accom-
modated.

(1) Requirements for new elevators. New elevators shall
be installed in accordance with the requirements of Health and Safety
Code, Chapter 754, Elevators, Escalators, and Related Equipment, and
ASME A17.1, "Safety Code for Elevators and Escalators," 1996 [1990]
latest edition, published by the American Society of Mechanical En-
gineers and the American National Standards Institute (ASME/ANSI
A17.1). All new elevators shall conform to the Fire Fighters’ Ser-
vice Requirements of ASME/ANSI A17.1 requirements of NFPA 101,
§9.4.3.1 [§7-4.4]. All documents published by the ASME/ANSI as ref-
erenced in this section may be obtained by writing the ANSI, United
Engineering Center, 345 East 47th Street, New York, N.Y. 10017.

(2) Requirements for existing elevators. Existing elevators
shall comply with the ASME/ANSI A17.1, Safety Code for Elevators
and Escalators, current edition, Part XII "Alterations, Repair, Replace-
ments, and Maintenance" and ASME A17.3, 1995, "Safety Code for
Existing Elevators and Escalators," current edition. All existing eleva-
tors having a travel distance of 25 feet or more above or below the level
that best serves the needs of emergency personnel for fire fighting or
rescue purposes shall conform to Fire Fighters’ Service Requirements
of ASME/ANSI A17.3 as required by NFPA 101, §9.4.3.2 [§7-4.5].

(3) - (12) (No change.)

(h) Mechanical requirements. This subsection contains
requirements for mechanical systems; air-conditioning, heating and
ventilating systems; steam and hot and cold water systems; plumbing
fixtures; piping systems; and thermal and acoustical insulation.

(1) - (4) (No change.)
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(5) Heating, ventilating, and air conditioning (HVAC) sys-
tems.

(A) All central HVAC systems shall comply with and
shall be installed in accordance with the requirements of NFPA 90A,
"Standard for the Installation of Air Conditioning and Ventilating Sys-
tems," 1999 [1996] edition, or NFPA 90B, "Standard for the Installa-
tion of Warm Air Heating and Air-Conditioning Systems," 1999 [1996]
edition, as applicable and the requirements contained in this subpara-
graph. Air handling units serving two or more rooms are considered to
be central units.

(B) (No change.)

(C) Ventilation system requirements. All rooms and ar-
eas in the center shall have provision for positive ventilation. Fans
serving exhaust systems shall be located at the discharge end and shall
be conveniently accessible for service. Exhaust systems may be com-
bined, unless otherwise noted, for efficient use of recovery devices re-
quired for energy conservation. The ventilation rates shown in Table 1
of §135.54(a) of this title shall be used only as minimum requirements
since they do not preclude the use of higher rates that may be appro-
priate.

(i) Temperatures and humidities. The designed ca-
pacity of the systems shall be capable of providing the following ranges
of temperatures and humidities.

(I) - (III) (No change.)

(ii) Thermometers [Temperature] and humidity
gauges. Each operating room and recovery room shall have tempera-
ture and humidity indicating devices mounted at eye level [60 inches
above finished floor within the room].

(iii) Air handling duct requirements. Fully ducted
supply, return and exhaust air systems shall be provided for all patient
care areas. Combination systems, utilizing both ducts and plenums for
movement of air in these areas shall not be permitted. Ductwork access
panels shall be labeled.

(I) (No change.)

(II) Protection of ducts penetrating fire and
smoke partitions. Combination fire and smoke leakage limiting
dampers (Class II) shall be installed in accordance with manufac-
turer’s instructions for all ducts penetrating 1 and 2-hour rated fire
and smoke partitions required by NFPA 101, §20.3.7 [§12-6.3.7]
"Subdivision of Building Space" (not required in ASCs meeting the
provisions of NFPA 101, §20.3.7.2 [§12-6.3.7.3], Exception No. 1).

(-a-) Fail-safe installation. Combination
smoke and fire dampers shall close on activation of the fire alarm
system by smoke detectors installed and located as required by NFPA
72, Chapter 5, "National Fire Alarm Code," 1999 [1996] edition;
NFPA 90A, Chapter 4; and NFPA 101, §20.3.7 [§12-6.3.7]; the fire
sprinkler system; and upon loss of power. Smoke dampers shall not
close by fan shut-down alone. This requirement applies to all existing
and new installations.

(-b-) - (-c-) (No change.)

(iv) - (xi) (No change.)

(xii) Ventilation for anesthetizing locations. Ventila-
tion for anesthetizing locations (defined in NFPA 99, §2-2) shall com-
ply with NFPA 99, §5.4.1 [§13-4.1.2.1] and the requirements of sub-
clauses (I) and (II) of this clause.

(I) - (II) (No change.)

(D) Thermal and acoustical insulation for air handling
systems. Asbestos containing insulation materials shall not be used.

(i) - (ii) (No change.)

(iii) Insulation flame spread and smoke developed
ratings. Interior and exterior insulation, including finishes and adhe-
sives on the exterior surfaces of ducts and equipment, shall have a flame
spread rating of 25 or less and a smoke developed rating of 50 or less
as required by NFPA 90A, Chapters 2 and 3 and as determined by an
independent testing laboratory in accordance with NFPA 255, A Stan-
dard Method of Test of Surface Burning Characteristics of Building
Materials, 2000 [1996] edition.

(iv) (No change.)

(6) Piping systems and plumbing fixture requirements. All
piping systems and plumbing fixtures shall be designed and installed
in accordance with the requirements of the Uniform Plumbing Code,
1997 Edition, published by the International Conference of Building
Officials, 5360 Workman Mill Road, Whittier, California 90601, tele-
phone (562) 699-0541; or the Standard Plumbing Code, 1997 edition,
published by the Southern Building Code Congress International, Inc.,
900 Montclair Road, Birmingham, Alabama 35213-1206, telephone
(205) 591-1853.

(A) (No change.)

(B) Fire sprinkler systems. When provided, fire sprin-
kler systems shall comply with the requirements of NFPA 101, §9.7
[§7-7] "Automatic Sprinklers and Other Extinguishing Equipment" and
the requirements of this clause. All fire sprinkler systems shall be de-
signed, installed, and maintained in accordance with the requirements
of NFPA 13, "Standard for the Installation of Sprinkler Systems," 1999
[1996] edition, and shall be certified as required by §135.53(e)(4) of
this title (relating to Preparation, Submittal, Review, and Approval of
Plans).

(C) - (D) (No change.)

(7) - (8) (No change.)

(9) Thermal insulation for piping systems and equipment.
Asbestos containing insulation materials shall not be used.

(A) (No change.)

(B) Flame spread. Flame spread shall not exceed 25 and
smoke development rating shall not exceed 50 for pipe insulation as
determined by an independent testing laboratory in accordance with
NFPA 255, "Standard Method of Test of Surface Burning Characteris-
tics of Building Materials," 2000 [1996] edition.

(10) - (11) (No change.)

(i) Electrical requirements. All electrical material and equip-
ment, including conductors, controls, and signaling devices, shall be
installed in compliance with applicable sections of the NFPA 70, "Na-
tional Electrical Code," 1999 [1996] edition, §517-50; NFPA 99, Chap-
ter 13; the requirements of this subsection; and as necessary to provide
a complete electrical system. Electrical systems and components shall
be listed by nationally recognized listing agencies as complying with
available standards and shall be installed in accordance with the list-
ings and manufacturer’s instructions.

(1) - (10) (No change.)

(11) Lighting.

(A) (No change.)

(B) Means of egress and exit sign lighting intensity shall
comply with NFPA 101, §§7.8, 7.9, and 7.10 [§§5-8, 5-9 and 5-10].

(C) - (F) (No change.)
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(12) - (14) (No change.)

(15) Grounding requirements. Fixed electrical equipment
shall be grounded in accordance with the requirements of NFPA 99,
§3.3.2.1.2 [§3-3.1.2] and NFPA 70, Article 517-13.

(16) (No change.)

(17) Essential electrical system. The essential electrical
system shall comply with the requirements of NFPA 99, §13-3.3.2.

(A) A Type 1 essential electrical system shall be in-
stalled, maintained and tested in each facility in accordance with re-
quirements of NFPA 99, §3-4; NFPA 101, §20.2.9 [§12.6.2.9]; and
National Fire Protection Association 110, Standard for Emergency and
Standby Power Systems, 1999 [1996] edition.

(i) - (iii) (No change.)

(B) (No change.)

(18) Fire alarm system. A fire alarm system which com-
plies with the requirements of NFPA 101, §20.3.4 [§12-6.3.4]; NFPA
70, Article 760; and NFPA 72, Chapter 3 requirements, shall be pro-
vided in each facility.

(A) - (B) (No change.)

§135.53. Preparation, Submittal, Review, and Approval of Plans.

(a) (No change.)

(b) Preliminary documents. Preliminary documents shall con-
sist of a functional program narrative, preliminary plans, and outline
specifications. These documents shall contain sufficient information
to establish the project scope, description of functions to be performed,
project location, required fire safety and exiting requirements, building
construction type, compartmentation showing fire and smoke barriers,
services, and the usage of all spaces, areas, and rooms on every floor
level.

(1) Functional program narrative. The narrative shall be
prepared by medical professionals and presented on ASC letterhead.
The narrative shall describe the medical procedure(s) to be performed,
staffing, patient types, hours of operation, function and space relation-
ships, transfer provisions and availability of offsite services, and the
scope of the project, type of construction (existing or proposed) as
stated in National Fire Protection Association 101, Life Safety Code,
2000 [1997] edition (NFPA 101), §20.1.6 [§12-6.1.6], published by the
National Fire Protection Association (NFPA), functional description of
each space (may be shown on plans), energy conservation measures in-
cluded in building, mechanical and electrical designs. All documents
published by the NFPA as referenced in this section may be obtained
by writing or calling the NFPA at the following address and telephone
number: Post Office Box 9101, 1 Batterymarch Park, Quincy, Massa-
chusetts 02269-9101, (800) 344-3555.

(2) - (4) (No change.)

(c) Construction documents. Construction documents or final
plans and specifications shall be submitted to the department for re-
view and approval prior to the start of construction. All final plans and
specifications shall be appropriately sealed and signed by a registered
architect and professional engineers licensed by the State of Texas.

(1) Preparation of construction documents. Construction
documents shall be well prepared so that clear and distinct prints may
be obtained, shall be accurately and adequately dimensioned, and shall
include all necessary explanatory notes, schedules, and legends and
shall be adequate for contract purposes. Compliance with model build-
ing codes and this chapter shall be indicated. The type of construction,

as classified by NFPA 20, "Standard on Types of Building Construc-
tion," 1999 [1995] edition, shall be provided for existing and new facil-
ities. Final plans shall be drawn to a sufficiently large scale to clearly
illustrate the proposed design but not less than one-eighth inch equals
one foot. All rooms shall be identified by usage on all plans (archi-
tectural, fire safety, mechanical, electrical, etc.) submitted. Separate
drawings shall be prepared for each of the following branches of work.

(A) (No change.)

(B) Fire safety plans. Fire safety plans shall be provided
in addition to the architectural floor plan(s) for all newly constructed or
renovated ASCs. Plans shall be of a sufficiently large scale to clearly il-
lustrate the proposed design but not less than one-sixteenth inch equals
one foot and shall include the following information:

(i) separate fire safety plans indicating the des-
ignated smoke compartments required by NFPA 101, §20.3.7
[§12-6.3.7], location of fire rated walls, location and fire resistance
rating of each fire and smoke damper, and the required means of
egress (corridors, stairs, exits, exit passageways);

(ii) - (iii) (No change.)

(C) - (F) (No change.)

(2) - (4) (No change.)

(d) Special submittals.

(1) - (2) (No change.)

(3) Fire sprinkler systems. Fire sprinkler systems, when
provided, shall comply with the requirements of NFPA 13, "Standard
for the Installation of Sprinkler Systems," 1999 [1996] edition. Fire
sprinkler systems shall be designed or reviewed by an engineer who is
registered by the Texas State Board of Registration for Professional
Engineers in fire protection specialty or is experienced in hydraulic
design and fire sprinkler system installation. A short resume shall be
submitted if registration is not in fire protection specialty.

(A) Fire sprinkler working plans, complete hydraulic
calculations and water supply information shall be prepared in accor-
dance with NFPA 13, §§8.1, 8.2, and 8.3 [§§6-1, 6-2 and 6-3], for new
fire sprinkler systems, alterations of and additions to existing systems.

(B) - (C) (No change.)

(e) (No change.)

§135.54. Construction Tables.

(a) Table 1. Ventilation and Pressure Relationship Require-
ments.
Figure: 25 TAC §135.54(a)
[Figure: 25 TAC §135.54(a)]

(b) Table 2. Filter Efficiencies for Ventilation and Air-Condi-
tioning Systems.
Figure: 25 TAC §135.54(b)
[Figure: 25 TAC §135.54(b)]

(c) Table 3. Station Outlets for Oxygen, Vacuum (Suction),
and Medical Air Systems.
Figure: 25 TAC §135.54(c)
[Figure: 25 TAC §135.54(c)]

(d) Table 4. Flame Spread and Smoke Production Limitations
for Interior Finishes.
Figure: 25 TAC §135.54(d)
[Figure: 25 TAC §135.54(d)]
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 6,

2003.

TRD-200307620
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 458-7236

♦ ♦ ♦
PART 4. ANATOMICAL BOARD OF
THE STATE OF TEXAS

CHAPTER 471. OFFICERS
25 TAC §471.1, §471.2

The Anatomical Board of the State of Texas (Board) proposes
amendments to Title 25, Texas Administrative Code, §471.1 (re-
lating to Chair of the Board) and §471.2 (relating to Vice Chair-
man of the Board).

The existing sections provide for the election of a new vice chair
by mail ballot in the event that the chairmanship or vice chair-
manship is vacated. The proposed amendments will delete the
references to mail ballots as they are not allowed under the Open
Meetings Act. The new language authorizes the Board’s exec-
utive committee to appoint a successor for the remainder of the
chair or vice chair’s unexpired term.

Dr. Ron Philo, Ph.D., the Board’s Chairman, has determined that
for the first five-year period the amendments to these rules are in
effect, there will be no fiscal implication for state or local govern-
ments as a result of enforcing or administering these proposed
amendments.

Dr. Philo has further determined that for each year of the first
five-year period the amended rules are in effect, the public ben-
efit anticipated as a result of enforcing the amendments will be
an orderly succession in office following a chair or vice chair va-
cancy. There will be no effect on large, small, or micro-busi-
nesses other than noted in the prior sentence. There is no an-
ticipated economic cost to persons who are required to comply
with these rules and there is no impact on local employment.

Comments on the proposed amendment may be submitted by
mail to Ron Philo, Ph.D., Chair, Anatomical Board of the State of
Texas, University of Texas Health Science Center at San Antonio,
Department of Cellular and Structural Biology, Mail Code 7762,
7703 Floyd Curl Drive, San Antonio, TX 78229-3900, or by email
to philo@uthscsa.edu.

The amended section is proposed under Health and Safety Code
§691.007 which authorizes the board to promulgate rules for its
administration.

No other statutes, articles, or codes are affected by the proposal.

§471.1. Chair of the Board.
(a) - (b) (No change.)

(c) Vacancy. In the event that the chairmanship is vacated, the
vice chair shall succeed to that office for the remainder of the unexpired

term, and if required, the executive committee may appoint a successor
for the remainder of the unexpired term. [a new vice chair will be
elected by mail ballot to fill the unexpired term.]

§471.2. Vice Chair [Chairman] of the Board.

(a) (No change.)

(b) Vacancy. In the event that the vice chairmanship is vacated,
the executive committee may appoint a successor for the remainder
of the unexpired term, unless a regular meeting is imminent and no
business is required. [a new vice chairman shall be elected by mail
ballot to fill the unexpired term.]

(c) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 7,

2003.

TRD-200307627
Cue D. Boykin
Assistant Attorney General
Anatomical Board of the State of Texas
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 475-4219

♦ ♦ ♦
CHAPTER 475. MEETINGS
25 TAC §§475.1 - 475.4

The Anatomical Board of the State of Texas (Board) proposes
amendments to Title 25, Texas Administrative Code, §§475.1
(relating to Annual Meeting), 475.2 (relating to Special Meet-
ings), 475.3 (relating to Meetings of the Executive Committee),
and 475.4 (relating to Quorum).

Section 475.1 should be titled "Regular Meetings" to more appro-
priately reflect the rule’s provisions. Also, the existing language,
"normally in the spring" is redundant and without substance, and
the proposed amendment deletes that language.

The proposed amendments to sections 475.2 and 475.3 delete
language which allows special meetings and meetings of the ex-
ecutive committee to be held by conference call, as meetings by
conference call are not allowed under the Open Meetings Act.

Section 475.4 should be titled, "Meeting Requirements and Quo-
rum" to more appropriately reflect the rule’s provisions. Also, the
proposed amendment adds language clarifying that the Board
and its committees are subject to the Open Meetings Act.

Dr. Ron Philo, Ph.D., the Board’s Chairman, has determined that
for the first five-year period the amendments to these rules are in
effect, there will be no fiscal implication for state or local govern-
ments as a result of enforcing or administering these proposed
amendments.

Dr. Philo has further determined that for each year of the first
five-year period the amended rules are in effect, the public bene-
fit anticipated as a result of enforcing the amendments will be the
elimination of redundant and unnecessary language, as well as
language that conflicts with the provisions of the Open Meetings
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Act, and clarification that the Board is subject to the Open Meet-
ings Act. There will be no effect on large, small, or micro-busi-
nesses other than noted in the prior sentence. There is no an-
ticipated economic cost to persons who are required to comply
with these rules and there is no impact on local employment.

Comments on the proposed amendment may be submitted by
mail to Ron Philo, Ph.D., Chair, Anatomical Board of the State of
Texas, University of Texas Health Science Center at San Antonio,
Department of Cellular and Structural Biology, Mail Code 7762,
7703 Floyd Curl Drive, San Antonio, TX 78229-3900, or by email
to philo@uthscsa.edu.

The amended section is proposed under Health and Safety Code
§691.007 which authorizes the board to promulgate rules for its
administration.

No other statutes, articles, or codes are affected by the proposal.

§475.1. Regular Meetings [Annual Meeting].
Regular meetings shall be held at least annually,[An annual meeting
shall be held at least once each year, normally in the spring,] at a place
and a time designated by the secretary- treasurer as best suited to the
convenience of the board. Thirty days written notice of the meeting
shall be given to all members by the secretary-treasurer.

§475.2. Special Meetings.
Special meetings may be called from time to time by the chair, the sec-
retary-treasurer, the executive committee, or upon written request of
representatives of four member institutions. In such situations, the sec-
retary-treasurer shall set a time and a place for such a special meeting
and shall give each member of the board 10 days written notice. [Spe-
cial meetings may be held by conference call, if authorized by the Open
Meetings Act.]

§475.3. Meetings of the Executive Committee.
The executive committee shall meet from time to time at the pleasure
of the chair or the secretary-treasurer. [Such meetings may be held by
conference call, if authorized by the Open Meetings Act.]

§475.4. Meeting Requirements and Quorum[Quorum].
(a) All meetings of the board and its committees are subject

to the Open Meetings Act, Government Code, Chapter 551.

(b) A quorum for the transactions of business of the board and
of its committees shall be a majority representation of the institutions
comprising the board, or of the committee.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 7,

2003.

TRD-200307628
Cue D. Boykin
Assistant Attorney General
Anatomical Board of the State of Texas
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 475-4219

♦ ♦ ♦
CHAPTER 477. DISTRIBUTION OF BODIES
25 TAC §§477.1, 477.3 - 477.8

The Anatomical Board of the State of Texas (Board) proposes
amendments to Title 25, Texas Administrative Code, §§477.1

(relating to Jurisdiction of the Board), 477.3 (relating to Distribu-
tion Priorities), 477.4 (relating to Transportation of Bodies), 477.5
(relating to Transfer of Bodies), 477.6 (relating to Assessment
Fees), 477.7 (relating to Report Forms), and 477.8 (relating to
Forms for Recording of Willed and Donated Bodies).

The proposed amendments to Section 477.1 clarify that the use
of the term "body" includes "anatomical specimens" and incor-
porate Attorney General Opinion JC-0583 which states that the
Board does not have jurisdiction over bequests or gifts to spe-
cific institutions under Chapters 691 and 692 of the Health and
Safety Code. Additionally, the amendment changes the title to
"Definition and Jurisdiction of the Board" and adds defining lan-
guage as it relates to "body", "bodies", "parts of human body",
and "parts of human bodies."

The proposed amendment to Section 477.3 incorporates Attor-
ney General Opinion JC-0583 which states that the Board does
not have jurisdiction over donations to specific institutions.

The proposed amendment to Section 477.4 adds language au-
thorizing the transfer and transport of bodies from one institution
to another, or for export from the state, to be done by employees
of member institutions in institution-owned vehicles. Additionally,
the amendment deletes certain language allowing the executive
secretary to issue transit documents upon full payment of costs
and expenses. Finally, the proposed amendment changes cer-
tain names and authorizes the secretary-treasurer to approve
the removal or relocation of bodies and body parts.

The existing Section 477.5 requires full Board approval of
the transfer of bodies. Because transfer requests occur too
frequently to continue this practice, the proposed amendment
grants authority to the secretary-treasurer to approve the
transfer of bodies.

The existing subsections 477.6(a)(1)-(4) as written are too dif-
ficult to understand. The proposed amendment replaces these
subsections with clearer language relating to assessment and
transfer fees, and changes the section’s title.

Existing Section 477.7 contains a provision relating to interim
reports that is no longer in use. The section also sets forth a
due date for institutions to provide a yearly cadaver procurement
and use report. The proposed amendment deletes irrelevant
language, changes the report due date, and deletes a reference
to an incorrect address.

The proposed amendment to Section 477.8(b) incorporates At-
torney General Opinion JC- 0583 which states that the Board has
no jurisdiction over bodies unless it is specifically named as the
beneficiary or donee. The proposed amendment adds language
to the end of subsection (b) accordingly. Also, existing Section
477.8(b)(1) states that the secretary-treasurer of the Anatomi-
cal Board of the State of Texas is listed in the Texas State Tele-
phone Directory when in fact it is not. The proposed amendment
deletes this language.

Dr. Ron Philo, Ph.D., the Board’s Chairman, has determined that
for the first five-year period the amendments to these rules are in
effect, there will be no fiscal implication for state or local govern-
ments as a result of enforcing or administering these proposed
amendments.

Dr. Philo has further determined that for each year of the first
five-year period the amended rules are in effect, the public ben-
efit anticipated as a result of enforcing the amendments will be
(1) clarifying the Board’s jurisdiction over anatomical donations
in accordance with the Attorney General Opinion JC-0583; (2)
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identifying which persons and in which manner bodies may be
transported; (3) expediting the transfer of bodies by authorizing
secretary-treasurer approval in lieu of full Board approval; (4)
clarifying provisions relating to assessment fees; and (5) delet-
ing irrelevant or incorrect rule language. There will be no effect
on large, small, or micro-businesses other than noted in the prior
sentence. There is no anticipated economic cost to persons who
are required to comply with these rules and there is no impact
on local employment.

Comments on the proposed amendment may be submitted by
mail to Ron Philo, Ph.D., Chair, Anatomical Board of the State of
Texas, University of Texas Health Science Center at San Antonio,
Department of Cellular and Structural Biology, Mail Code 7762,
7703 Floyd Curl Drive, San Antonio, TX 78229-3900, or by email
to philo@uthscsa.edu.

The amended section is proposed under Health and Safety Code
§691.007 which authorizes the board to promulgate rules for its
administration.

No other statutes, articles, or codes are affected by the proposal.

§477.1. Definition and Jurisdiction of the Board.

(a) Definition. Whenever the terms human "body" or "bod-
ies" or "parts of human body" or "parts of human bodies" are used in
Chapters 477-483, the terms include anatomical specimens, defined as
parts of a human corpse in 691.001 of the Health and Safety Code.

(b) Jurisdiction:

(1) [(a)]Anatomical donations. The board exercises juris-
diction over bodies willed or donated to the board, medical, dental
or chiropractic schools, or other donees authorized by the board un-
der Health and Safety Code, Chapters 691 and 692. The board also
exercises jurisdiction over individuals, corporations, associations, in-
stitutions, research organizations, or other legal entities authorized to
receive bodies under Chapters 691 or 692. [Anatomical donations.
The board exercises jurisdiction over "anatomical donations," mean-
ing a human body or part of a human body delivered to the Anatomical
Board of the State of Texas under Health and Safety Code, Chapter 691,
or donated under the Texas Anatomical Gift Act, Health and Safety
Code, Chapter 692, and over individuals, corporations, associations,
institutions, research organizations, or other legal entities authorized to
receive anatomical donations under Chapters 691 or 692.]

(2) [(b)]The board lacks jurisdiction over:[Exceptions.
Neither parts of a human body used for transplantation or other
medical therapy nor surgical specimens fall under the jurisdiction of
the board. Skeletal material or other prepared specimens obtained
from commercial sources do not fall under the jurisdiction of the
board.]

(A) parts of human bodies used for transplantation or
other medical therapy;

(B) skeletal material or other prepared specimens ob-
tained from commercial sources; and

(C) individuals in possession of parts or skeletal mate-
rial or specimens described in (A) and (B).

§477.3. Distribution Priorities.

An institution shall have first claim on all [cadavers]bequests and do-
nations it receives directly. However, the board [shall]may direct the
transfer of bodies from the donee institution to another member in-
stitution of the board [attempt] to ensure equitable distribution among
member institutions.[of cadavers to all authorized institutions based on

a minimum student to cadaver ratio of four to one. Bodies willed to a
specified institution may be transferred to another authorized institu-
tion at the discretion of board member of the institution to which said
body was willed.]

§477.4. Transport, Importation and Exportation of Bod-
ies[Transportation of Bodies].

(a) Transport of Bodies. The transfer and transport of [cadav-
ers]bodies from one institution to another, or for export from the state,
shall be done in an appropriate, secured vehicle operated by a licensed
funeral director, ambulance service, employees of member institutions
in institution-owned or leased vehicles or by a public carrier authorized
by the board. Violations may result in revocation of authorization to re-
ceive and hold bodies.

(b) (No change.)

(c) Exportation. No body [or body part] under the jurisdiction
of the board shall be shipped out of the State of Texas, unless [special]
permission in writingfor such shipment has been granted by the board
[.]acting through its secretary-treasurer. If the secretary-treasurer is an
employee of the institution that is to make the shipment, secondary
approval must be given by the chair.

(1) The board[Board] may grant approval of exportation of
a body [or a body part]if it or its secretary-treasurer or chair determines
that:[provided:]

(A) a written request has been received from an insti-
tution that is in the approved categories described in subsection (a) of
Section 479.1 relating to "Institutions Authorized to Receive and Hold
Bodies" that describes the need for the body and the facilities available
for holding the body.

[(A) a written request has been received from an insti-
tution that would be an approved institution were it located in Texas
which describes the need for the body or body part, and describing and
the facilities available for holding the body or body part;]

(B) the supply of bodies exceeds [body or body part has
been declared in excess of the need of the holding institution by the
identified individual of the holding institution, and in excess of] the
needs of [other] the institutions in this state[the State of Texas by the
executive secretary of the board]; and

(C) the donor authorized out-of-state shipment.[board
has found that the proposed receiving state has a reciprocal policy con-
cerning such matters.]

[(2) The executive secretary may issue the necessary transit
documents when full payment of all costs and expenses, including an
appropriate transfer fee related to an approved export of a body or body
part, has been received.]

(2) [(3)] If, in the opinion of the appropriate offi-
cial[identified individual] of the holding institution or the secre-
tary-treasurer[executive secretary], a site visit to the requesting
institution is desirable or necessary, such a visit shall be made and
a report made to the secretary-treasurer[executive secretary] before
[transit documents are issued] approving the transfer. The expenses
incurred by such a site visit shall be reimbursed by the potential
receiving institution before application is considered. [potential re-
ceiving institution, and shall have been paid before transit documents
are issued.]

(d) Proscription of local removal. Bodies [, or parts thereof,]
shall not be removed or relocated from the designated premises of the
institution or individual which have been authorized by this board to re-
ceive, hold, or dispose of bodies [, or parts thereof,] without the written
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permission of the secretary-treasurer.[identified individual. Violation
of this proscription may be construed as "abuse of (a) corpse" (Texas
Penal Code 42.10).]

(e) Violation of this rule. Should it appear that an organization,
institution, or individual may be in violation of any section regarding
the transportation of a body [or a body part,] the board shall proceed as
required by §483.1 of this title (relating to Hearing Procedures).

§477.5. Transfer of Bodies.

(a) (No change.)

(b) Approval of transfer. The secretary-treasurer is authorized
to approve transfers.[Approval to transfer bodies requires a majority
vote of the full membership of the board.] Although the law provides
for private physicians to be authorized to receive bodies, it is the belief
of the board that, in general, a physician should arrange to do anatom-
ical work at a medical or dental school or at an authorized hospital.

(c) - (d) ( No change.)

§477.6. Fees[Assessment fees].

(a) Fees for bodies received directly or by transfer. An assess-
ment, the amount of which shall be set from time to time by the board,
shall be levied on each institution, organization, or individual for each
body received either directly or by transfer. This assessment shall be
remitted to the secretary-treasurer.

(1) A body is received directly when it is transported from
the place of death to the institution entitled to possession of the body.
The assessment fee shall be paid by the receiving institution.

(2) A body is received by transfer when it is received from
an institution that was required to pay an assessment fee or transfer fee
when it received the body. Transfer fees shall be paid by the institution
that receives the transferred body, except that no fee is payable when
an institution takes temporary custody of a body at the request of an
institution entitled to possession of the body. For example, if institu-
tion A takes temporary custody of a body at the request of institution
B, institution A is not required to pay a transfer fee.

(3) An assessment fee is payable by the institution entitled
to possession of the body when it receives the body that had been in
the temporary custody of the other institution, if no assessment fee
has been previously paid. For example, in the example given in (2),
institution B is required to pay an assessment fee when it receives the
body that had been in the temporary custody of institution A.

[(1) A body received by one member institution for and in
the name of a second member institution, solely for the purpose of
embalming and temporary holding, shall be considered as received di-
rectly by the second member institution, and the SAB form shall so
reflect. The assessment fee shall be paid only by the second institu-
tion.]

[(2) A body, other than one received as described in para-
graph (1) of this subsection, which shall later be transferred from the
receiving institution to another institution, is a body received by trans-
fer by the second institution, and the SAB form shall so reflect. A
transfer assessment fee shall be paid by the second institution.]

[(3) A body, other than one received as described in para-
graphs (1) and (2) of this subsection, is a body received directly, and
the SAB form shall so reflect. The assessment fee shall be paid by the
receiving institution.]

[(4) A body that is removed from the receiving institution
to a second institution but which at all times remains totally under the
control and supervision of the original receiving institution shall not

be considered as a transferred body. No new SAB form or transfer
assessment fee is required.]

(b) Penalty for failure to remit fees. The authority to receive
and hold bodies [shall be forfeited] may be revoked upon failure to
transmit such [assessments]fees. [Forfeiture shall be]Revocation is au-
tomaticif the institution fails to pay the fees under protest after the
determination by the secretary-treasurer that no [assessment] fee has
been received within 30 days after final warning to the delinquent or-
ganization, institution, or individual. [No appeal to the board of this
automatic forfeiture may be made.] Fees [may be] paid under protest
may be[and then] contested by a hearing (see §483.1 of this title (relat-
ing to Hearing Procedures)).

(c) Use of fees collected. Fees[Assessments] received by the
secretary-treasurer shall be used to meet the actual expenses of the
board as allowed by law and authorized by the board or the executive
committee.

§477.7. Board Forms[Report Forms].

(a) (No change.)

(b) Yearly cadaver procurement and use report. Each institu-
tion which has received, directly or by transfer, and/or used a body dur-
ing the prior year shall complete, sign, and file with the secretary-trea-
surer the yearly cadaver procurement and use report prescribed by the
board. This report shall be filed not later than August 31[December 31]
of each year for the prior annual period August [September] 1 through
July[August] 31.

[(c) Interim cadaver procurement and use report. Each insti-
tution which has received, directly or by transfer, and/or used a body
during the first 1/2 of the year shall complete, sign, and file with the
secretary-treasurer the interim cadaver procurement and use report pre-
scribed by the board. This report shall be filed promptly, and no later
than the date of the annual meeting of the board, and shall cover the
period from September 1 through March 31.]

(c) [(d)] Obtaining forms. Copies of the SAB forms, and
yearly cadaver procurement and use report, [and interim cadaver
procurement and use report,] may be obtained from the secretary-trea-
surer[at the following address: Secretary-Treasurer, Anatomical Board
of the State of Texas, University of Texas Medical Branch, Galveston,
Texas 77555,] and are available for public inspection at the office of
the Secretary of State, Texas Register Division, 1019 Brazos Room
245, Austin, Texas 78711.

§477.8. Forms for Recording of Willed and Donated Bodies.

(a) Member institutions operating a willed body program, and
institutions or individuals receiving donated bodies shall prepare sepa-
rate forms for pre-death wills under Health and Safety Code, Chapter
691 and post-death donations under the Anatomical Gift Act, Health
and Safety Code, Chapter 692.[suitable forms which record the intent
to will or donate a body.] A copy of such forms shall be deposited, as
a sample, with the secretary-treasurer.

(b) All Chapter 691 will forms and Chapter 692 donation
forms [Forms for recording of all bodies involved in the willed body
program (see chapter 481 of this title relating to Willed Body Pro-
gram), and for recording the donation of a body under the Anatomical
Gift Act, Health and Safety Code, Chapter 692,] shall incorporate the
following:

[(1)] "Complaints or inquiries regarding a willed or
donated body should be directed to the secretary-treasurer of the
Anatomical Board of the State of Texas. The name and address of this
individual may be obtained from the institution to which the body was
delivered."[ and is listed in the Texas State Telephone Directory." ]
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[(2) "I authorize the Anatomical Board of the state to trans-
port the willed/donated body hereon described out of the State of Texas
in the event that the holding institution and the secretary- treasurer of
the board have determined that an excess of bodies currently exists in
the State of Texas."]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 7,

2003.

TRD-200307630
Cue D. Boykin
Assistant Attorney General
Anatomical Board of the State of Texas
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 475-4219

♦ ♦ ♦
25 TAC §477.10

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Anatomical Board of the State of Texas or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Anatomical Board of the State of Texas (Board) proposes the
repeal of Title 25, Texas Administrative Code, §477.10 (relating
to Exceptions).

The proposed repeal of Section 477.10 is necessary as the sec-
tion is redundant and repeats the exceptions discussed in Sec-
tion 477.1.

Dr. Ron Philo, Ph.D., the Board’s Chairman, has determined that
for the first five-year period the amendments to these rules are in
effect, there will be no fiscal implication for state or local govern-
ments as a result of enforcing or administering these proposed
amendments.

Dr. Philo has further determined that for each year of the first
five-year period the repealed rule is in effect, the public benefit
anticipated as a result of enforcing the repeal will be eliminating
redundant language throughout the board’s rules. There will be
no effect on large, small, or micro-businesses other than noted
in the prior sentence. There is no anticipated economic cost to
persons who are required to comply with these rules and there
is no impact on local employment.

Comments on the proposed repeal may be submitted by mail
to Ron Philo, Ph.D., Chair, Anatomical Board of the State of
Texas, University of Texas Health Science Center at San Antonio,
Department of Cellular and Structural Biology, Mail Code 7762,
7703 Floyd Curl Drive, San Antonio, TX 78229-3900, or by email
to philo@uthscsa.edu.

The repealed section is proposed under Health and Safety Code
§691.007 which authorizes the board to promulgate rules for its
administration.

No other statutes, articles, or codes are affected by the proposal.

§477.10. Exceptions.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 7,

2003.

TRD-200307629
Cue D. Boykin
Assistant Attorney General
Anatomical Board of the State of Texas
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 475-4219

♦ ♦ ♦
CHAPTER 479. FACILITIES: STANDARDS
AND INSPECTIONS
25 TAC §§479.1, 479.4, 479.5

The Anatomical Board of the State of Texas (Board) proposes
amendments to Title 25, Texas Administrative Code, §§479.1
(relating to Institutions Authorized to Receive and Hold Bodies),
479.4 (relating to Disposal of Remains), and 479.5 (relating to
Abuse of a Corpse).

The proposed amendment to section 479.1 deletes subsection
(c) because the board cannot afford the expense of hearings on
these issues.

The proposed amendment to section 479.4 is necessary be-
cause the existing rule requires death certificates to be amended
when cremation occurs at a professional crematory, and requires
institutions to make provision for the return of individual ashes.
The board believes that institutions should be given the option to
exercise discretion in agreeing to make provision for the return
of cremains.

The proposed amendment to section 479.5 is necessary be-
cause the inquiry process of the board’s investigative commit-
tee is unwieldy and outdated, and it makes little sense for an
institution being investigated to have a representative on the in-
vestigative committee, creating an inherent conflict of interest.

Dr. Ron Philo, Ph.D., the Board’s Chairman, has determined that
for the first five-year period the amendments to these rules are in
effect, there will be no fiscal implication for state or local govern-
ments as a result of enforcing or administering these proposed
amendments.

Dr. Philo has further determined that for each year of the first
five-year period the amended rules are in effect, the public ben-
efit anticipated as a result of enforcing the amendments will be
a reduction in board costs. There will be no effect on large,
small, or micro-businesses other than noted in the prior sen-
tence. There is no anticipated economic cost to persons who
are required to comply with these rules and there is no impact
on local employment.

Comments on the proposed amendment may be submitted by
mail to Ron Philo, Ph.D., Chair, Anatomical Board of the State of
Texas, University of Texas Health Science Center at San Antonio,
Department of Cellular and Structural Biology, Mail Code 7762,
7703 Floyd Curl Drive, San Antonio, TX 78229-3900, or by email
to philo@uthscsa.edu.

The amended section is proposed under Health and Safety Code
§691.007 which authorizes the board to promulgate rules for its
administration.

No other statutes, articles, or codes are affected by the proposal.
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§479.1. Institutions Authorized to Receive and Hold Bodies.
(a) - (b) (No change.)

[(c) Hearing request. Shall an organization, institution or in-
dividual object to a determination by the board that it has been improp-
erly categorized under this section, it may request a hearing pursuant
to §483.1 of this title (relating to Hearing Procedure).]

§479.4. Final Disposition of the Body and Disposition of Re-
mains[Disposal of Remains]

(a) Final disposition of the body. Final disposition of the body
occurs upon completion of the donation or bequest by acceptance of
the body by the board-member institution.[Cremation at a professional
crematorium. Cremation may be accomplished by the employment of
a professional crematory or cemetery. In this event, all legal require-
ments set down by law for such a business must be followed.]

(b) Manner of Disposition of Remains. Intact remains shall be
disposed of only by cremation. Cremated remains shall be disposed of
in a manner appropriate to the disposal of human remains or returned to
family members. An institution is obligated to return cremated remains
to family if, at the time of the donation or bequest

(1) the request is made in writing; and

(2) the institution agrees to this arrangement in writing. In
no event may cremated remains be disposed in or as general institu-
tional wastes.[Cremation at the institution. A medical or dental school
may have its own "retort’ or incinerator which should be under the di-
rect control of the Department of Anatomy. This "retort’ should not be
used for purposes other than the cremation of human remains.]

(c) Cremation. Cremation shall occur at a professional cre-
matorium or at the board- member institution in its own crematory, if
the crematory has been approved by the board.

(1) Cremation at a professional crematorium. If a profes-
sional crematorium is utilized, the crematory must be registered with,
or if required by law, licensed by the Texas Funeral Service Commis-
sion.

(2) Cremation at a board-member institution. An institu-
tion may operate its own crematory if approved by the board. The cre-
matory shall be under the direct control of the Department of Anatomy
or the institution’s department to which the anatomical program is at-
tached and may be used for no purpose other than the cremation of
human remains.

[(c) Time of final disposition. In schools that use a profes-
sional crematory, final disposition occurs when the remains are trans-
ferred to the crematory, and the death certificate must be so amended.
In schools which do their own cremation, final disposition of the re-
mains occurs when the cadaver is given to the school.]

(d) Return of Cremated Remains. If cremated remains are
to be returned to family members, the crematory must be completely
cleaned before cremation, and the body must be cremated alone.[Re-
turn of individual ashes. Provisions must be made that the individual
ashes of a single body may be recovered for return to the family if that
request has been made in advance.]

[(e) Disposal of individual ashes. Ashes of bodies shall be
buried in a manner appropriate to the disposal of human remains. In no
case may such ashes be disposed of in general institutional wastes.]

§479.5. Abuse of a Corpse.
(a) (No change.)

(b) Whenever a person or institution becomes aware of a pos-
sible abuse of corpse, the person or institution shall report the facts,
as known, to the executive committee. The executive committee shall

give the person or institution the opportunity to document that no vi-
olation occurred or that proper remedial safeguards have been imple-
mented to render the likelihood of reoccurrence unlikely. If the exec-
utive committee has cause to believe that a person or institution has
failed to report as required by this subsection or that an abuse of a
corpse has occurred and may reoccur, the executive committee shall
recommend an appropriate sanction to the full board up to recommend-
ing that a person or institution’s privilege to receive, hold, and dissect
bodies be revoked. No privilege shall be revoked, in the absence of
the person or institution’s consent, without the opportunity for a hear-
ing under Section 483.1 (relating to Hearing Procedures).[Reporting
of incidents. Whenever and wherever an individual(s) or institution(s)
authorized by this board to receive, hold, or dispose of a body, or parts
thereof, becomes aware of the possible abuse of a corpse, the following
actions shall be taken.]

[(1) Reporting. The secretary-treasurer shall be promptly
advised, in confidence, of the possible violation.]

[(2) Investigation. A full and detailed confidential investi-
gation of the possible violation shall be conducted.]

[(3) Final report. A full and detailed confidential final re-
port of the investigation shall be filed with the secretary-treasurer. This
report shall include the allegations made, the facts found, the conclu-
sions reached and the disciplinary action recommended, if any.]

[(c) Committee of inquiry.]

[(1) Composition of the committee. The committee of in-
quiry required by this section shall be appointed by the secretary-trea-
surer after consultation with the executive committee of the board. The
committee shall consist of a member of the board from an institution
other than that concerned as chair , an individual to be named by the
chief executive officer of the institution concerned, and a third mem-
ber selected by the first two members and agreeable to both. Expenses
of the chair and the third member will be defrayed by the Anatomical
Board of the State of Texas.]

[(2) Duties of the committee. The committee of inquiry
shall gather all of the acts relating to the possible violation of this sec-
tion, hear all witnesses who have knowledge of the possible violation,
conclude whether a violation has occurred or has not occurred, and file
with the secretary-treasurer a final report. If the committee finds that a
violation has occurred, the committee shall further determine whether it
is a violation of academic processes, of institutional discipline, and/or
if it is possibly criminal in nature; and shall make recommendations
to be forwarded to the chief executive officer of the institution con-
cerned of the disciplinary action, including possible criminal prosecu-
tion, deemed appropriate based on the facts found and the conclusions
reached. A copy of the final report shall be forwarded to the chief ex-
ecutive officer of the institution concerned, and shall be reported to the
full board by the secretary-treasurer.]

[(3) Confidentiality and due process. In that disciplinary
actions beyond those of institutional academic processes and/or crimi-
nal prosecution may result from the hearings required by this section,
it is essential that all individuals involved be accorded due process dur-
ing any hearings, and that all actions taken under this section be held
in confidence, to the extent allowed by law.]

[(4) Duties of the chief executive officer of the institution
concerned. In addition to the obligation of promptly appointing the
second member of the committee of inquiry, the chief executive officer
of the institution concerned is required to act on disciplinary recom-
mendations contained in the final report within 15 days of receipt of
the final report, unless within these 15 days the chief executive offi-
cer of the institution concerned shall fail to agree with the findings and
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recommendations, and shall so advise the secretary-treasurer together
with his reasons for disagreeing. Shall there be disagreement, the secre-
tary-treasurer shall promptly convene a meeting of the full board at the
location of the institution concerned to review the final report and the
recommendations contained therein, to hear the objections and recom-
mendations of the chief executive officer of the institution concerned,
and to render a judgment on the action that the full board propose that
the chief executive officer of the institution concerned should take to-
gether with the reasons therefor. Failure of the chief executive officer
of the institution concerned to take prompt action upon these recom-
mendations may cause the Anatomical Board to invoke subsection (d)
of this section.]

[(d) Violation of this section. Any person having duties im-
posed upon him by this section, and who shall fail, refuse, or neglect to
properly perform any such duty shall subject himself and/or the institu-
tion concerned with revocation of the authorization from this board to
receive, hold, or dispose of human bodies, or parts thereof, said bodies
or parts being under the control of this board, or to such lesser penalty
as the full board shall determine.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 7,

2003.

TRD-200307631
Cue D. Boykin
Assistant Attorney General
Anatomical Board of the State of Texas
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 475-4219

♦ ♦ ♦
CHAPTER 483. HEARING PROCEDURES
25 TAC §483.1

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Anatomical Board of the State of Texas or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Anatomical Board of the State of Texas (Board) proposes the
repeal of Title 25, Texas Administrative Code, §483.1 (relating to
Hearing Procedures).

The proposed repeal of section 483.1 is necessary as the
language of the rule is not clear and concise and the board
is proposing a new section 483.1 which addresses hearing
procedures.

Dr. Ron Philo, Ph.D., the Board’s Chairman, has determined
that for the first five-year period the repeal of this rule is in effect,
there will be no fiscal implication for state or local governments
as a result of enforcing or administering this proposed repeal.

Dr. Philo has further determined that for each year of the first
five-year period the repealed rule is in effect, the public benefit
anticipated as a result of enforcing the repeal will be eliminating
redundant language throughout the board’s rules. There will be
no effect on large, small, or micro-businesses other than noted
in the prior sentence. There is no anticipated economic cost to
persons who are required to comply with these rules and there
is no impact on local employment.

Comments on the proposed repeal may be submitted by mail
to Ron Philo, Ph.D., Chair, Anatomical Board of the State of
Texas, University of Texas Health Science Center at San Antonio,
Department of Cellular and Structural Biology, Mail Code 7762,
7703 Floyd Curl Drive, San Antonio, TX 78229-3900, or by email
to philo@uthscsa.edu.

The repealed section is proposed under Health and Safety Code
§691.007 which authorizes the board to promulgate rules for its
administration.

No other statutes, articles, or codes are affected by the proposal.

§483.1. Hearing Procedures.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 7,

2003.

TRD-200307633
Cue D. Boykin
Assistant Attorney General
Anatomical Board of the State of Texas
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 475-4219

♦ ♦ ♦
25 TAC §483.1

The Anatomical Board of the State of Texas (Board) proposes a
new rule at Title 25, Texas Administrative Code, §483.1 (relating
to Hearing Procedures).

The proposed new section 483.1 replaces old section 483.1 and
addresses the board’s hearing procedures clearly and concisely.

Dr. Ron Philo, Ph.D., the Board’s Chairman, has determined that
for the first five-year period the new rule is in effect, there will be
no fiscal implication for state or local governments as a result of
enforcing or administering this new rule.

Dr. Philo has further determined that for each year of the first
five-year period the new rule is in effect, the public benefit antic-
ipated as a result of enforcing the amendments will be a clearer
understanding of the board’s hearing procedures. There will be
no effect on large, small, or micro-businesses other than noted
in the prior sentence. There is no anticipated economic cost to
persons who are required to comply with these rules and there
is no impact on local employment.

Comments on the proposed new rule may be submitted by mail
to Ron Philo, Ph.D., Chair, Anatomical Board of the State of
Texas, University of Texas Health Science Center at San Antonio,
Department of Cellular and Structural Biology, Mail Code 7762,
7703 Floyd Curl Drive, San Antonio, TX 78229-3900, or by email
to philo@uthscsa.edu.

The new rule is proposed under Health and Safety Code
§691.007 which authorizes the board to promulgate rules for its
administration.

No other statutes, articles, or codes are affected by the proposal.

§483.1. Hearing Procedures

A person or institution is entitled to a hearing before the board refuses,
suspends, or revokes authorization to receive and dissect bodies under
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Health and Safety Code, Section 691.034. Hearings shall be conducted
by the State Office of Administrative Hearings (SOAH) in accordance
with SOAH’s procedural rules at Title 1, Texas Administrative Code,
Section 155, et. seq. The board’s decision shall be in writing and shall
contain findings of fact and conclusions of law. The board’s order is
final.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 7,

2003.

TRD-200307634
Cue D. Boykin
Assistant Attorney General
Anatomical Board of the State of Texas
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 475-4219

♦ ♦ ♦
CHAPTER 485. AUDIT PROCEDURES
25 TAC §485.1

The Anatomical Board of the State of Texas (Board) proposes
a new chapter and rule at Title 25, Texas Administrative Code,
new Chapter 485, §485.1 (relating to Audit Procedures).

The proposed new section 485.1 addresses the board’s audit
procedures clearly and concisely.

Dr. Ron Philo, Ph.D., the Board’s Chairman, has determined that
for the first five-year period the new rule is in effect, there will be
no fiscal implication for state or local governments as a result of
enforcing or administering this new rule.

Dr. Philo has further determined that for each year of the first
five-year period the new rule is in effect, the public benefit antic-
ipated as a result of enforcing the amendments will be a clearer
understanding of the board’s audit procedures. There will be no
effect on large, small, or micro- businesses other than noted in
the prior sentence. There is no anticipated economic cost to per-
sons who are required to comply with these rules and there is no
impact on local employment.

Comments on the proposed new rule may be submitted by mail
to Ron Philo, Ph.D., Chair, Anatomical Board of the State of
Texas, University of Texas Health Science Center at San Antonio,
Department of Cellular and Structural Biology, Mail Code 7762,
7703 Floyd Curl Drive, San Antonio, TX 78229-3900, or by email
to philo@uthscsa.edu.

The new rule is proposed under Health and Safety Code
§691.007 which authorizes the board to promulgate rules for its
administration.

No other statutes, articles, or codes are affected by the proposal.

§485.1. Audit Procedures.

Each member institution shall conduct an annual audit of its procedures
and methods for receiving, storing, using, and transporting bodies or
anatomical specimens and disposing of remains. The results of the
audit shall be filed with the secretary-treasurer within 30 days of its
completion. The audit, at a minimum, shall include:

(1) A review of records to determine that the receipt and
shipment of all bodies and anatomical specimens are acknowledged
by appropriate filing of records with the board

(2) An inventory of bodies and anatomical specimens on
hand verified by SAB number and a determination that the records of
the board reflect that the bodies or specimens are in the possession of
the institution;

(3) A review of crematory contracts, if any, and a determi-
nation that the contracting crematory is properly licensed in this state.

(4) A determination of proper payment of all assessment
and transfer fees to the board when due.

(5) A review of shipping documents for verification that all
shipments have been approved by the board and a determination that
the records of both the institution and the board reflect the location
where the bodies or anatomical specimens were shipped.

(6) A review of the supervisory chain of command to de-
termine the existence of actual oversight to assure that all bodies and
anatomical specimens are treated with respect.

(7) A determination that all remains are disposed of in ac-
cordance with state law, including these rules.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 7,

2003.

TRD-200307635
Cue D. Boykin
Assistant Attorney General
Anatomical Board of the State of Texas
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 475-4219

♦ ♦ ♦
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 1. GENERAL ADMINISTRATION
SUBCHAPTER C. MAINTENANCE TAXES
AND FEES
28 TAC §1.414

The Texas Department of Insurance proposes an amendment to
§1.414, concerning assessment of maintenance taxes and fees
for payment in the year 2004. The amendment is necessary to
adjust the rates of assessment for maintenance taxes and fees
for 2004 on the basis of gross premium receipts for calendar year
2003 or on some other designated basis. The amendment also
adds language to subsection (b) for it to be consistent with Insur-
ance Code article 4.17. Section 1.414 sets rates of assessment
and applies those rates to life, accident, and health insurance;
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motor vehicle insurance; casualty insurance, and fidelity, guar-
anty and surety bonds; fire insurance and allied lines, includ-
ing inland marine; workers’ compensation insurance; title insur-
ance; health maintenance organizations; third party administra-
tors; and corporations issuing prepaid legal services contracts.
In the last regular session of the Texas Legislature, Senate Bill
(SB) 14, relating to certain insurance rates, forms, and practices,
was enacted. Among other things, the bill changed the classi-
fication of inland marine, rain insurance, hail insurance on farm
crops from fire insurance and allied lines to casualty insurance.
It also changed the classification of commercial automobile from
motor vehicle insurance to casualty insurance. Based upon a
review and analysis of SB 14 and related legislative materials
and resources, the department has determined that the reclas-
sification of the lines did not affect the calculation of the main-
tenance tax rates. SB 14 was a legislative effort to modernize
and efficiently catagorize the regulatory functions related to cer-
tain lines of property and casualty insurance. While the bill re-
classified certain lines of insurance for regulatory purposes, the
department cannot identify a legislative intent to alter or change
the calculation and application of the maintenance tax to the af-
fected lines of insurance. Therefore, the rates of assessment
were calculated on that determination and the lines are not re-
classified for purposes of the maintenance taxes. The depart-
ment believes this properly implements SB 14 consistent with its
intent to modernize the regulation of insurance. Proposed sub-
section (d) reflects this determination.

The department will consider the proposed amendment to
§1.414 in a public hearing under Docket No. 2579, scheduled
for 9:30 a.m. on December 19, 2003 in Room 100 of the William
P. Hobby Jr. State Office Building, 333 Guadalupe Street in
Austin, Texas.

Karen A. Phillips, Chief Financial Officer, has determined that
for the first five-year period the section is in effect, the antici-
pated fiscal impact on state government is estimated income of
$34,205,227 to the state’s general revenue fund. There will be
no fiscal implications for local government as a result of enforc-
ing or administering the proposed amended section, and there
will be no effect on local employment or local economy.

Ms. Phillips has determined that for each year of the first five
years the amended section is in effect, the public benefit antici-
pated as a result of enforcing the section will be facilitation in the
collection of maintenance tax and fee assessments. The cost in
2004 to an insurer receiving premiums in 2003 for motor vehicle
insurance will be .035 of 1% of those gross premiums; for casu-
alty insurance, fidelity, guaranty and surety bonds, .091 of 1% of
those gross premiums; for fire insurance and allied lines, includ-
ing inland marine, .188 of 1% of those gross premiums; for work-
ers’ compensation insurance, .030 of 1% of those gross premi-
ums; and for title insurance, .045 of 1% of those gross premiums.
The cost in 2004 for an insurer receiving premiums in 2003 for
life, health, and accident insurance, will be .026 of 1% of those
gross premiums. In 2004, a health maintenance organization will
pay $.30 per enrollee if it is a single service health maintenance
organization or a limited service health maintenance organiza-
tion, and $.89 per enrollee if it is a multi-service health mainte-
nance organization. In 2004, a third party administrator will pay
.150 of 1% of its correctly reported gross amount of administra-
tive or service fees received in 2003. In 2004, for a corporation is-
suing prepaid legal service contracts, the cost will be .022 of 1%
of correctly reported gross revenues for 2003. There will be no
difference in rates of assessment between micro, small and large
businesses. Based on the department’s experience, the actual

cost of gathering the information required to fill out the form, cal-
culate the assessment and complete the form will be the same
for micro, small and large businesses. Generally a person famil-
iar with the accounting records of the company and accounting
practices in general will perform the activities necessary to com-
ply with the section. Such persons are similarly compensated
by small and large insurers. The compensation is generally be-
tween $17-$30 an hour. The actual amount of time necessary
to complete the form will vary depending on the number of lines
of insurance written by the company. For a company that writes
only one line of business subject to the tax, the department es-
timates it will take two hours to complete the form. If a company
writes all the lines subject to the tax, the department estimates
it will take six hours to complete the form. The department does
not believe it is legal or feasible to waive or modify the require-
ments of the proposed section for small and micro businesses
because the assessment is required by statute and makes no
provision for waiving or reducing assessments for small or mi-
cro-businesses.

To be considered, written comments on the proposal must sub-
mitted no later than 5:00 p.m. on December 22, 2003, to Gene
C. Jarmon, General Counsel and Chief Clerk, Mail Code 113-2A,
Texas Department of Insurance, P.O. Box 149104, Austin, Texas
78714-9104. An additional copy of the comments should be si-
multaneously submitted to Karen A. Phillips, Chief Financial Of-
ficer, Mail Code 108-1A, Texas Department of Insurance, P.O.
Box 149104, Austin, Texas 78714-9104. Any requests for a pub-
lic hearing should be submitted separately to the Office of the
Chief Clerk.

The amendment is proposed under the Insurance Code articles
4.17, 5.12, 5.24, 5.49, 5.68, 9.46, 21.07-6 §21, 23.08A, and
20A.33 and §36.001. These articles provide authorization for
the Texas Department of Insurance to assess maintenance taxes
and fees for the lines of insurance and related activities specified
in amended §1.414. Article 4.17 establishes a maintenance tax
based on insurance premiums for life, accident, and health cov-
erage and the gross considerations for annuity and endowment
contracts. Article 5.12 establishes a maintenance tax based on
insurance premiums for motor vehicle coverage. Article 5.24 es-
tablishes a maintenance tax based on insurance premiums for
casualty insurance and fidelity, guaranty and surety bonds cover-
age. Article 5.49 establishes a maintenance tax based on insur-
ance premiums for fire and allied lines coverage, including inland
marine. Article 5.68 establishes a maintenance tax based on in-
surance premiums for workers’ compensation coverage. Article
9.46 establishes a maintenance fee based on insurance premi-
ums for title coverage. Article 21.07-6 §21 establishes a mainte-
nance tax based on the gross amount of administrative or service
fees for third party administrators. Article 23.08A establishes a
maintenance tax based on gross revenue of corporations issu-
ing prepaid legal service contracts. The Texas Health Mainte-
nance Organization Act, Section 33 (Article 20A.33), establishes
an annual tax based on the gross amounts of revenues collected
for the issuance of health maintenance certificates or contracts.
Section 36.001 provides that the commissioner may adopt any
rules necessary and appropriate to implement the powers and
duties of the Texas Department of Insurance under the Insur-
ance Code and other laws of this state.

The following articles of the Insurance Code are affected by this
rule: Articles 4.17, 5.12, 5.24, 5.49, 5.68, 9.46, 21.07-6 §21,
21.46, 21.54, 23.08A, and the Texas Health Maintenance Or-
ganization Act, §33, (Article 20A.33).
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§1.414. Assessment of Maintenance Taxes and Fees, 2004 [2003].
(a) The following rates for maintenance taxes and fees are as-

sessed on gross premiums of insurers for calendar year 2003 [2002] for
the lines of insurance specified in paragraphs (1) - (5) of this subsec-
tion:

(1) for motor vehicle insurance, pursuant to the Insurance
Code Article 5.12, the rate is .035 [.053] of 1.0%;

(2) for casualty insurance, and fidelity, guaranty and surety
bonds, pursuant to the Insurance Code Article 5.24, the rate is .091
[.180] of 1.0%;

(3) for fire insurance and allied lines, including inland ma-
rine, pursuant to the Insurance Code Article 5.49, the rate is .188 [.330]
of 1.0%;

(4) for workers’ compensation insurance, pursuant to the
Insurance Code[,] Article 5.68, the rate is .030 [.051] of 1.0%;

(5) for title insurance, pursuant to the Insurance Code Ar-
ticle 9.46, the rate is .045 [.073] of 1.0%.

(b) The rate for the maintenance tax to be assessed on gross
premiums for calendar year 2003 [2002] for life, health, and accident
insurance and the gross considerations for annuity and endowment
contracts, pursuant to the Insurance Code Article 4.17, is .026 [.040]
of 1.0%.

(c) Rates for maintenance taxes are assessed for calendar year
2003 [2002] for the following entities:

(1) pursuant to the Texas Health Maintenance Organiza-
tion Act, §33 ( Insurance Code Article 20A.33), the rate is $.30 [$.44]
per enrollee for single service health maintenance organizations, $.90
[$1.32] per enrollee for multi-service health maintenance organizations
and $.30 [$.44] per enrollee for limited service health maintenance or-
ganizations;

(2) pursuant to the Insurance Code Article 21.07-6, §21,
the rate is .150 [.265] of 1.0% of the correctly reported gross amount
of administrative or service fees for third party administrators; and

(3) pursuant to the Insurance Code Article 23.08A, the rate
is .022 of 1.0% of correctly reported gross revenues for corporations
issuing prepaid legal service contracts.

(d) The enactment of Senate Bill 14, 78th Legislature, Regular
Session, relating to certain insurance rates, forms, and practices, did
not affect the calculation of the maintenance tax rates or the assessment
of the taxes.

(e) [(d)] The taxes assessed under subsections (a), (b), and (c)
of this section shall be payable and due to the Comptroller of Public
Accounts, Austin, TX 78774-0100 on March 1, 2004 [2003].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307703
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 463-6327

♦ ♦ ♦

CHAPTER 7. CORPORATE AND FINANCIAL
REGULATION
SUBCHAPTER J. EXAMINATION EXPENSES
AND ASSESSMENTS
28 TAC §7.1012

The Texas Department of Insurance proposes an amendment to
§7.1012, concerning assessments to cover the expenses of ex-
amining insurance companies. The amendment is necessary to
adjust the rates of assessment to be levied against and collected
from each domestic insurance company based on admitted as-
sets and gross premium receipts for the 2003 calendar year, and
from each foreign insurance company examined during the 2004
calendar year based on a percentage of the gross salary paid to
an examiner for each month or part of a month during which the
examination is made. The assessments made under authority of
this proposed amended section will be in addition to, and not in
lieu of any other charge which may be made under law, including
the Insurance Code article 1.16.

The department will consider the proposed amendment to
§7.1012 in a public hearing under Docket No. 2581, scheduled
for 9:30 a.m. on December 19, 2003 in Room 100 of the William
P. Hobby Jr. State Office Building, 333 Guadalupe Street in
Austin, Texas.

Karen A. Phillips, Chief Financial Officer, has determined that
for the first five-year period the section is in effect, the antici-
pated fiscal impact on state government is estimated income of
$8,019,883 to the state’s general revenue fund. There will be no
fiscal implications for local government as a result of enforcing
or administering the section, and there will be no effect on local
employment or the local economy.

Ms. Phillips has determined that for each year of the first five
years the amended section is in effect, the public benefit an-
ticipated as a result of enforcing the section will be the adop-
tion of assessment rates to defray the expenses of examinations
and administration of the laws related to examinations during the
2004 calendar year. Ms. Phillips has determined that the direct
economic cost to individuals who are required to comply with
the proposed section will vary. In the case of domestic compa-
nies, the amount of the assessment in 2004 will be .00296 of
1.0% of the domestic company’s admitted assets as of Decem-
ber 31, 2003 (excluding pension assets specified in subsection
(b)(2)(A)) and .00783 of 1.0% of a domestic company’s gross
premium receipts for 2003 (excluding pension related premiums
specified in subsection (b)(2)(B) and premiums related to welfare
benefits described in subsection (b)(5)). In the case of foreign
companies examined in 2004, the amount of the assessment in
2004 will be 33% of the gross salary paid to each examiner for
each month or partial month of the examination in order to cover
the examiner’s longevity pay; state contributions to retirement,
social security, and the state paid portion of insurance premi-
ums; and vacation and sick leave accruals. There will be no dif-
ference in rates of assessments between micro, small and large
businesses, except that a minimum charge of $25 is assessed
domestic companies in §7.1012(b)(3). The actual cost of gath-
ering the information required to fill out the form, calculate the
assessment and complete the form will be the same for micro,
small and large businesses based on the department’s experi-
ence. Generally a person familiar with the accounting records
of the company and accounting practices in general will perform
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the activities necessary to comply with the section. Such per-
sons are similarly compensated by small and large insurers. The
compensation is generally between $17-$30 an hour. The de-
partment estimates that the form can be completed in two hours
to comply with this section. The department does not believe
it is legal or feasible to waive or modify the requirements of the
proposed section for small and micro businesses because the
assessment is required by statute and makes no provision for
waiving or reducing assessments for small or micro-businesses.

To be considered, written comments on the proposal must be
submitted no later than 5:00 p.m. on December 22, 2003, to
Gene C. Jarmon, General Counsel and Chief Clerk, Mail Code
113-2A, Texas Department of Insurance, P.O. Box 149104,
Austin, Texas 78714-9104. An additional copy of the comments
should be simultaneously submitted to Karen A. Phillips, Chief
Financial Officer, Mail Code 108-1A, Texas Department of
Insurance, P.O. Box 149104, Austin, Texas 78714-9104. Any
requests for a public hearing should be submitted separately to
the Office of the Chief Clerk.

The amendment is proposed under the Insurance Code article
1.16 and §36.001. The Insurance Code article 1.16(a) and (b)
authorizes the commissioner of insurance to make assessments
necessary to cover the expenses of examining insurance com-
panies and to comply with the provisions of the Insurance Code
articles 1.16, 1.17, and 1.18, in such amounts as the commis-
sioner certifies to be just and reasonable. In addition, article
1.16(c) provides that expenses incurred in the examination of
foreign insurers by Texas examiners shall be collected by the
commissioner by assessment. Section 36.001 provides that the
commissioner may adopt any rules necessary and appropriate
to implement the powers and duties of the Texas Department of
Insurance under the Insurance Code and other laws of this state.

The following articles and section of the Insurance Code are af-
fected by this rule: Articles 1.16, 1.17, 1.17A, 1.18, 1.19, 4.10
and 4.11 §803.007 (formerly article 1.28).

§7.1012. Domestic and Foreign Insurance Company Examination
Assessments, 2004 [2003].

(a) Foreign insurance companies examined during the 2004
[2003] calendar year shall pay for examination expenses according to
the overhead rate of assessment specified in this subsection in addi-
tion to all other payments required by law including, but not limited
to, the Insurance Code Article 1.16. Each foreign insurance company
examined shall pay 33% of the gross salary paid to each examiner for
each month or partial month of the examination in order to cover the
examiner’s longevity pay; state contributions to retirement, social se-
curity, and the state paid portion of insurance premiums; and vacation
and sick leave accruals. The overhead assessment will be levied with
each month’s billing.

(b) Domestic insurance companies shall pay according to this
subsection and rates of assessment herein for examination expenses as
provided in the Insurance Code Article 1.16.

(1) The actual salaries and expenses of the examiners al-
locable to such examination shall be paid. The annual salary of each
examiner is to be divided by the total number of working days in a year,
and the company is to be assessed the part of the annual salary attribut-
able to each working day the examiner examines the company during
2004 [2003]. The expenses assessed shall be those actually incurred
by the examiner to the extent permitted by law.

(2) An overhead assessment to cover administrative depart-
mental expenses attributable to examination of companies, which shall
be paid and computed as follows:

(A) .00296 [.00503] of 1.0% of the admitted assets of
the company as of December 31, 2003 [2002], upon the corporations
or associations to be examined taking into consideration the annual ad-
mitted assets that are not attributable to 90% of pension plan contracts
as defined in Section 818(a) of the Internal Revenue Code of 1986 (26
U.S.C. Section 818(a)); and

(B) .00783 [.01190] of 1.0% of the gross premium re-
ceipts of the company for the year 2003 [2002], upon the corporations
or associations to be examined taking into consideration the annual pre-
mium receipts that are not attributable to 90% of pension plan contracts
as defined in Section 818(a) of the Internal Revenue Code of 1986 (26
U.S.C. Section 818(a)).

(3) If the overhead assessment, as computed under para-
graph (2)(A) and (B) of this subsection, produces an overhead assess-
ment of less than a $25 total, a minimum overhead assessment of $25
shall be levied and collected.

(4) The overhead assessments are based on the assets and
premium receipts reported in the annual statements, except where there
has been an understating of assets and/or premium receipts.

(5) For the purpose of applying paragraph (2)(B) of this
subsection, the term "gross premium receipts" does not include insur-
ance premiums for insurance contracted for by a state or federal gov-
ernment entity to provide welfare benefits to designated welfare recipi-
ents or contracted for in accordance with or in furtherance of the Texas
Human Resources Code, Title 2, or the federal Social Security Act (42
U.S.C. §301 et seq.)

(c) The overhead assessment assessed under subsections (b)(2)
and (b)(3) of this section shall be payable and due to the Texas De-
partment of Insurance, P.O. Box 149104, MC 108-3A, Austin, Texas
78714-9104 on December 31, 2004 [2003].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307701
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 463-6327

♦ ♦ ♦
CHAPTER 25. INSURANCE PREMIUM
FINANCE
SUBCHAPTER E. EXAMINATIONS AND
ANNUAL REPORTS
28 TAC §25.88

The Texas Department of Insurance proposes an amendment
to §25.88, concerning an assessment which will be used to
cover the general administrative expense of insurance premium
finance companies. The amendment is necessary to adjust the
rate of assessment so there are sufficient funds to meet the ex-
penses of performing the department’s statutory responsibilities
for examining, investigation, and regulating insurance premium
finance companies. Under §25.88, the department levies a rate
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of assessment to cover the department’s 2004 fiscal year’s
general administrative expense and collects the assessment
from each insurance premium finance company on the basis of
a percentage of total loan dollar volume for the 2003 calendar
year.

The department will consider the proposed amendment to
§25.88 in a public hearing under Docket No. 2580, scheduled
for 9:30 a.m. on December 19, 2003 in Room 100 of the William
P. Hobby Jr. State Office Building, 333 Guadalupe Street in
Austin, Texas.

Karen A. Phillips, Chief Financial Officer, has determined that for
the first five-year period the section is in effect, the anticipated
fiscal impact on state government will be income estimated at
$224,908 to the state’s general revenue fund. There is no fis-
cal implication for local government or employment or the local
economy as a result of enforcing or administering the proposed
section.

Ms. Phillips has determined that for each year of the first five
years the amended section is in effect, the public benefit antic-
ipated as a result of enforcing the section will be the facilitation
in the collection of a minimum assessment to cover the gen-
eral administrative expense connected to the regulation of insur-
ance premium finance companies. The cost of the assessment
to a premium finance company in 2004 will be .00679 of 1.0%
of calendar year 2003 total loan dollar volume of the insurance
premium finance company. The minimum cost for compliance
based on assessment under the section is $250. There will be
no difference in rates of assessment between micro, small and
large businesses. Based on the department’s experience, the
actual cost of gathering the information required to fill out the
form, calculate the assessment and complete the form will be
the same for micro, small and large businesses. Generally a
person familiar with the accounting records of the company and
accounting practices in general will perform the activities neces-
sary to comply with the section. Such persons are similarly com-
pensated by micro, small and large insurance premium finance
companies. The compensation is generally between $17-$30 an
hour. The department estimates that the form can be completed
in two hours to comply with this section. The department does
not believe it is legal or feasible to waive or modify the require-
ments of the proposed section for small and micro businesses
because the assessment is required by statute and makes no
provision for waiving or reducing assessments for small or mi-
cro-businesses.

To be considered, written comments on the proposal must be
submitted no later than 5:00 p.m. on December 22, 2003, to
Gene C. Jarmon, General Counsel and Chief Clerk, Mail Code
113-2A, Texas Department of Insurance, P.O. Box 149104,
Austin, Texas 78714-9104. An additional copy of the comments
should be simultaneously submitted to Karen A. Phillips, Chief
Financial Officer, Mail Code 108-1A, Texas Department of
Insurance, P.O. Box 149104, Austin, Texas 78714-9104. Any
requests for a public hearing should be submitted separately to
the Office of the Chief Clerk.

The amendment is proposed under the Insurance Code arti-
cles 24.06(c), 24.09, and §36.001. Article 24.06(c) provides that
each insurance premium finance company licensed by the de-
partment shall pay an amount assessed by the department to
cover the direct and indirect costs of examinations and investi-
gations and a proportionate share of general administrative ex-
penses attributable to regulation of insurance premium finance
companies. Article 24.09 authorizes the department to adopt

and enforce rules necessary to carry out provisions of the In-
surance Code concerning the regulation of insurance premium
finance companies. Section 36.001 provides that the commis-
sioner may adopt any rules necessary and appropriate to imple-
ment the powers and duties of the Texas Department of Insur-
ance under the Insurance Code and other laws of this state.

The following articles of the Insurance Code are affected by this
section: Articles 24.05, 24.06, 24.08, 24.09, and 24.10.

§25.88. General Administrative Expense Assessment.

On or before April 1, 2004 [2003], each insurance premium finance
company holding a license issued by the department under the Insur-
ance Code, Chapter 24, shall pay an assessment to cover the general
administrative expenses attributable to the regulation of insurance pre-
mium finance companies. Payment shall be sent to the Texas Depart-
ment of Insurance, Examinations Division, Mail Code #305-2E, 333
Guadalupe, P. O. Box 149104, Austin, Texas 78701-9104. The assess-
ment to cover general administrative expenses shall be computed and
paid as follows.

(1) The amount of the assessment shall be computed as
.00679 [.00787] of 1.0% of the total loan dollar volume of the com-
pany for calendar year 2003 [2002].

(2) If the amount of the assessment computed under para-
graph (1) of this section is less than $250, the amount of the assessment
shall be $250.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307702
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 463-6327

♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CHAPTER 261. IMPACT STATEMENTS
The Texas Commission on Environmental Quality (commission)
proposes the repeal of §§261.1 - 261.6 and §§261.21 - 261.23.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED REPEALS

Chapter 261 was originally adopted by the former Texas
Water Rights Commission (TWRC). The TWRC rule (formerly
§129.03.25.008) allowed environmental impact assessment
information created for proposed projects to be introduced into
evidence in commission proceedings where statutory criteria
for the review of an application included public welfare. The rule
later was readopted with four subchapters under the Chapter
261, General Provisions, of the procedural rules of the Texas
Department of Water Resources. In 1996, the Texas Natural
Resource Conservation Commission (the predecessor to the
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commission) removed Subchapters A and C from Chapter 261
and renumbered them as procedural rules. Subchapters B and
D were left intact and were relettered as Subchapters A and B.

A quadrennial review of Chapter 261 found that the chapter is
redundant because other commission rules and state statutes
provide for all actions in Chapter 261. See the DRAFT REGU-
LATORY IMPACT ANALYSIS section of this preamble for a full
description of the legal reasoning for the repeal.

SECTION BY SECTION DISCUSSION

Chapter 261, Impact Statements, which includes Subchapter
A, Environmental, Social, and Economic Impacts Statements,
which contains §261.1, Relevance of Impacts Evidence; §261.2,
Filing of Federal Statement Required; §261.3, Executive Direc-
tor’s Recommendation; §261.4, Statement Filed with Executive
Director; §261.5, Impacts Statement Guidelines; and §261.6,
Impact Statement Supplemented by Testimony; and Subchap-
ter B, Guidelines for Preparation of Environmental, Social, and
Economic Impacts Statements, which contains §261.21, Intro-
duction; §261.22, Impact Assessment Process; and §261.23,
Specific Guidelines for the Impacts Statement, is proposed to
be repealed because commission staff have determined that the
Chapter 261 rules are redundant and are not needed. Under
other commission rules, the commission and executive direc-
tor may require an applicant to submit an environmental impact
statement, if one has been prepared and is relevant to the appli-
cation. 30 TAC §281.4(7) states that applications for the use of
state water must include any other information as the executive
director or the commission may reasonably require. Under Texas
Water Code (TWC), §11.147, the commission is required to con-
sider the effect that a water right application will have on bays and
estuaries, existing instream uses, water quality of the stream,
and fish and wildlife habitats. Also, under TWC, §11.134(b)(3),
the commission shall grant a water right application only if the
proposed appropriation is not detrimental to the public welfare.
If an environmental impact statement has been prepared and
addresses these environmental and public welfare issues, the
commission or executive director could reasonably require the
applicant to submit the environmental impact statement with its
water right application under §281.4(7). Additionally, under 30
TAC §281.5(7) the executive director or commission may request
any other information, which could include an environmental im-
pact statement, in applications for wastewater discharge, under-
ground injection, municipal solid waste, radioactive material, and
hazardous waste and industrial solid waste management per-
mits.

FISCAL NOTE

Jan Washburn, Analyst in the Strategic Planning and Appropri-
ations Section, determined that for the first five years that the
proposed repeals are in effect, there will be no fiscal impact to
the state or local governments from these proposed repeals.

Ms. Washburn also determined that for each of the first five years
the proposed repeals are in effect, the public benefit anticipated
from these repeals is to eliminate the duplication between state
statutes and rules, thus enhancing readability of the rules.

No fiscal implications are anticipated for any individual or busi-
ness due to the repeal of these rules as all requirements in Chap-
ter 261 are provided for in either state statute or 30 TAC Chapter
281. Additionally, no fiscal implications are anticipated for any
small or micro-businesses due to the repeal of the rules for the
same reasons as stated previously.

LOCAL EMPLOYMENT IMPACT STATEMENT

The commission determined that a local employment impact
statement is not required because the proposed repeals do not
adversely affect a local economy in a material way for the first
five years that the proposed repeals are in effect.

DRAFT REGULATORY IMPACT ANALYSIS

The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is not subject
to §2001.0225 because it does not meet the criteria for a "ma-
jor environmental rule" as set out in that statute. The proposal
would not meet the definition of major environmental rule be-
cause it would not adversely affect, in a material way, the econ-
omy, a section of the economy, productivity, competition, jobs,
the environment, or the public health and safety of the state or
a sector of the state. The proposed rulemaking would repeal
Chapter 261 because commission staff have determined that
the Chapter 261 rules are redundant and are not needed. The
commission and executive director may use other commission
rules to require an applicant to submit an environmental impact
statement if one has been prepared and is relevant to the appli-
cation. Section 281.4(7) states that applications for the use of
state water must include any other information as the executive
director or the commission may reasonably require. Under TWC,
§11.147, the commission is required to consider the effect that a
water right application will have on bays and estuaries, existing
instream uses, water quality of the stream, and fish and wildlife
habitats. Also, under TWC, §11.134(b)(3), the commission shall
grant a water right application only if the proposed appropria-
tion is not detrimental to the public welfare. If an environmental
impact statement has been prepared and addresses these envi-
ronmental and public welfare issues, the commission or execu-
tive director could reasonably require the applicant to submit the
environmental impact statement with its water right application
under §281.4(7). Additionally, under §281.5(7) the executive di-
rector or commission may request any other information, which
could include an environmental impact statement, in applications
for wastewater discharge, underground injection, municipal solid
waste, radioactive material, and hazardous waste and industrial
solid waste management permits.

The proposed repeals also do not meet the criteria for a "major
environmental rule" as set out in the Texas Government Code,
because §2001.0225 only applies to a major environmental rule,
the result of which is to: 1) exceed a standard set by federal law,
unless the rule is specifically required by state law; 2) exceed an
express requirement of state law, unless the rule is specifically
required by federal law; 3) exceed a requirement of a delega-
tion agreement or contract between the state and an agency or
representative of the federal government to implement a state
and federal program; or 4) adopt a rule solely under the general
powers of the agency instead of under a specific state law. A
regulatory analysis is not required in this instance because the
proposed repeals do not meet the definition of major environ-
mental rule and do not trigger any of the four criteria in Texas
Government Code, §2001.0225.

TAKINGS IMPACT ASSESSMENT

The commission performed a preliminary assessment of the pro-
posed rulemaking in accordance with Texas Government Code,
§2007.043. The specific purpose of the proposed rulemaking
is to repeal Chapter 261. The commission’s preliminary as-
sessment indicates that Texas Government Code, Chapter 2007,
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does not apply to these proposed repeals because this is an ac-
tion that does not adversely affect real property.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed this proposed rulemaking and found
the proposal to be a rulemaking identified in the Coastal Coordi-
nation Act Implementation Rules, 31 TAC §505.11(b)(4) relating
to rules governing agency actions subject to the Coastal Man-
agement Program (CMP). The commission has determined the
rulemaking is consistent with applicable CMP goals and policies,
because all actions provided for in Chapter 261 are also provided
for in Chapter 281 and in TWC, Chapter 11. Since the provisions
contained in Chapter 281 and TWC, Chapter 11 require the same
level of review and evaluation for subject actions, the agency has
deemed Chapter 261 as redundant, and recommended for re-
peal. Therefore, this rulemaking will not result in a lessening of
agency review for subject actions, nor will it result in a violation
of any standards for the identified CMP goals and policies.

SUBMITTAL OF COMMENTS

Comments may be submitted to Patricia Durón, MC 205, Office
of Environmental Policy, Analysis, and Assessment, Texas Com-
mission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087 or faxed to (512) 239-4808. All comments should
reference Rule Project Number 2003-052-261-WT. Comments
must be received by 5:00 p.m., December 22, 2003. For further
information, please contact Emily Barrett, Policy and Regulations
Division, (512) 239-3546.

SUBCHAPTER A. ENVIRONMENTAL,
SOCIAL, AND ECONOMIC IMPACTS
STATEMENTS
30 TAC §§261.1 - 261.6

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Commission on Environmental Quality or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

STATUTORY AUTHORITY

The repeals are proposed under TWC, §5.102, which grants the
commission the authority to carry out its powers under the TWC;
§5.103, which provides the commission authority to adopt any
rules necessary to carry out its powers and duties under this
code and other laws of this state; §5.105, which requires the
commission to establish and approve all general policy of the
commission by rule; §5.120, which requires the commission to
administer the law for the maximum conservation and protection
of the environment and natural resources of the state; and Texas
Government Code, §2001.039, which requires state agencies to
review and consider for readoption each of their rules every four
years and either readopt, readopt with amendments, or repeal
the rule.

No other codes, rules, or statutes will be affected by this pro-
posal.

§261.1. Relevance of Impacts Evidence.

§261.2. Filing of Federal Statement Required.

§261.3. Executive Director’s Recommendation.

§261.4. Statement Filed with Executive Director.

§261.5. Impacts Statement Guidelines.

§261.6. Impact Statement Supplemented by Testimony.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 7,

2003.

TRD-200307640
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 239-6087

♦ ♦ ♦
SUBCHAPTER B. GUIDELINES FOR
PREPARATION OF ENVIRONMENTAL,
SOCIAL, AND ECONOMIC IMPACTS
STATEMENTS
30 TAC §§261.21 - 261.23

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Commission on Environmental Quality or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

STATUTORY AUTHORITY

The repeals are proposed under TWC, §5.102, which grants the
commission the authority to carry out its powers under the TWC;
§5.103, which provides the commission authority to adopt any
rules necessary to carry out its powers and duties under this
code and other laws of this state; §5.105, which requires the
commission to establish and approve all general policy of the
commission by rule; §5.120, which requires the commission to
administer the law for the maximum conservation and protection
of the environment and natural resources of the state; and Texas
Government Code, §2001.039, which requires state agencies to
review and consider for readoption each of their rules every four
years and either readopt, readopt with amendments, or repeal
the rule.

No other codes, rules, or statutes will be affected by this pro-
posal.

§261.21. Introduction.
§261.22. Impact Assessment Process.
§261.23. Specific Guidelines for the Impacts Statement.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 7,

2003.

TRD-200307641
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 239-6087
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♦ ♦ ♦
CHAPTER 294. GROUNDWATER
MANAGEMENT AREAS
The Texas Commission on Environmental Quality (commission)
proposes the repeal of §§294.1 - 294.4, 294.10 - 294.12, and
294.60 - 294.63.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED REPEALS

Senate Bill 2, §2.22, 77th Legislature, 2001, transferred the
authority to designate groundwater management areas from the
commission to the Texas Water Development Board (TWDB).
Texas Water Code (TWC), §35.004, provides that the TWDB
shall designate all the management areas in the state by
September 1, 2003. The TWDB has designated these areas.
Three groundwater management areas were designated by the
commission under TWC, Chapter 52 and one management area
was designated under TWC, Chapter 35, which was renum-
bered from former Chapter 52. The commission proposes to
repeal these groundwater management areas because they
are no longer valid and to avoid confusion with the TWDB
groundwater management area designations.

SECTION BY SECTION DISCUSSION

Chapter 294 is proposed to be renamed Priority Groundwater
Management Areas to accurately reflect the content of the chap-
ter after the proposed repeals.

Subchapters A, B, and F are proposed to be repealed because
the authority to designate groundwater management areas was
transferred to the TWDB. Subchapter A, Carrizo-Wilcox Aquifer,
contains §294.1, Definitions; §294.2, Designation of Manage-
ment Area 3 of the Carrizo-Wilcox Aquifer; §294.3, Designa-
tion of Management Area 4 of the Carrizo-Wilcox Aquifer; and
§294.4, Description of Boundaries. Subchapter B, Antlers Sand
Aquifer, contains §294.10, Definitions; §294.11, Designation of
Union Hill Underground Water Management Area of the Antlers
Sand Aquifer; and §294.12, Description of Boundaries. Sub-
chapter F, East Texas Groundwater Management Area, contains
§294.60, Purpose and Scope; §294.61, Definitions; §294.62,
Designation of East Texas Groundwater Management Area (ET-
GMA); and §294.63, Boundaries.

FISCAL NOTE

Jan Washburn, Manager of Strategic Planning, determined that
for the first five years that the proposed repeals are in effect,
there will be no fiscal impact to the state or local governments
from the proposed repeals. Senate Bill 2 transferred the author-
ity to designate groundwater management areas from the com-
mission to the TWDB. The TWDB has designated management
areas under its authority which replace those designated by the
commission. The proposed repeals delete designations of four
management areas from commission rules.

Ms. Washburn also determined that for each of the first five years
the proposed repeals are in effect, the public benefit anticipated
from the repeals is the elimination of potential confusion between
the TWDB’s and the commission’s responsibilities. No fiscal im-
plications are anticipated for any individual or business due to the
repeal of these groundwater management areas in the rules as
no new requirements are being added, and businesses were not
affected by the management area designations when the rules
were adopted.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

Additionally, no fiscal implications are anticipated for any small
or micro-businesses due to the repeal of the rules for the same
reasons as stated previously.

LOCAL EMPLOYMENT IMPACT STATEMENT

The commission determined that a local employment impact
statement is not required because the proposed repeals do not
adversely affect a local economy in a material way for the first
five years that the proposed repeals are in effect.

DRAFT REGULATORY IMPACT ANALYSIS

The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is not subject
to §2001.0225 because it does not meet the criteria for a "major
environmental rule" as set out in that statute. The proposal would
not meet the definition of major environmental rule because it
would not adversely affect, in a material way, the economy, a
section of the economy, productivity, competition, jobs, the envi-
ronment, or the public health and safety of the state or a sector of
the state. The proposed rulemaking would repeal management
area designations made by the commission under repealed law.
The TWDB currently designates management areas.

The proposed repeals also do not meet the criteria for a "major
environmental rule" as set out in the Texas Government Code,
because §2001.0225 only applies to a major environmental rule,
the result of which is to: 1) exceed a standard set by federal law,
unless the rule is specifically required by state law; 2) exceed an
express requirement of state law, unless the rule is specifically
required by federal law; 3) exceed a requirement of a delegation
agreement or contract between the state and an agency or repre-
sentative of the federal government to implement a state and fed-
eral program; or 4) adopt a rule solely under the general powers
of the agency instead of under a specific state law. The repeals
are proposed under a specific state law, TWC, §35.004, which
provides that the TWDB currently designates management ar-
eas. The repeals do not exceed a requirement of a delegation
agreement or contract between the state and an agency or rep-
resentative of the federal government to implement a state and
federal program. The repeals do not go beyond specific state
and federal law, but implements the law by repealing the TCEQ
designated management areas. Therefore, the commission con-
cludes that a regulatory analysis is not required in this instance
because the proposed repeals do not meet the definition of ma-
jor environmental rule and do not trigger any of the four criteria
in Texas Government Code, §2001.0225.

TAKINGS IMPACT ASSESSMENT

The commission performed a preliminary assessment of the pro-
posed rulemaking in accordance with Texas Government Code,
§2007.043. The specific purpose of the proposed rulemaking is
to repeal management area designations made by the commis-
sion based on repealed law. Current law requires the TWDB to
create management areas, and the TWDB has done so. The
proposed repeals will substantially advance this stated purpose
by repealing the management area designations made by the
commission. These proposed repeals do not impact real prop-
erty because groundwater management area designation has
no regulatory effect. The commission’s preliminary assessment
indicates that Texas Government Code, Chapter 2007, does not
apply to the proposed repeals because this is an action that does
not adversely affect real property.
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CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed the proposed rulemaking and found
that the rulemaking is neither identified in Coastal Coordination
Act Implementation Rules, 31 TAC §505.11, nor will it affect any
action/authorization identified in Coastal Coordination Act Imple-
mentation Rules, 31 TAC §505.11. Therefore, the proposed rule-
making is not subject to the Texas Coastal Management Pro-
gram.

SUBMITTAL OF COMMENTS

Comments may be submitted to Patricia Durón, MC 205, Office
of Environmental Policy, Analysis, and Assessment, Texas Com-
mission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087, or faxed to (512) 239-4808. All comments should
reference Rule Log Number 2003-014-294-WT. Comments must
be received by 5:00 p.m., December 22, 2003. For further in-
formation, please contact Emily Barrett, Policy and Regulations
Division, (512) 239-3546.

SUBCHAPTER A. CARRIZO-WILCOX
AQUIFER
30 TAC §§294.1 - 294.4

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Commission on Environmental Quality or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

STATUTORY AUTHORITY

The repeals are proposed under TWC, §5.102, which grants the
commission the authority to carry out its powers under the TWC;
§5.103, which provides the commission the authority to adopt
any rules necessary to carry out its powers and duties under
this code and other laws of this state; §5.105, which requires the
commission to establish and approve all general policy of the
commission by rule; and §5.120, which requires the commission
to administer the law for the maximum conservation and protec-
tion of the environment and natural resources of the state.

The proposed repeals implement TWC, §35.004, which provides
that the TWDB shall designate all the management areas in the
state by September 1, 2003.

§294.1. Definitions.
§294.2. Designation of Management Area 3 of the Carrizo-Wilcox
Aquifer.
§294.3. Designation of Management Area 4 of the Carrizo-Wilcox
Aquifer.
§294.4. Description of Boundaries.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 7,

2003.

TRD-200307643
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 239-6087

♦ ♦ ♦
SUBCHAPTER B. ANTLERS SAND AQUIFER
30 TAC §§294.10 - 294.12

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Commission on Environmental Quality or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

STATUTORY AUTHORITY

The repeals are proposed under TWC, §5.102, which grants the
commission the authority to carry out its powers under the TWC;
§5.103, which provides the commission the authority to adopt
any rules necessary to carry out its powers and duties under
this code and other laws of this state; §5.105, which requires the
commission to establish and approve all general policy of the
commission by rule; and §5.120, which requires the commission
to administer the law for the maximum conservation and protec-
tion of the environment and natural resources of the state.

The proposed repeals implement TWC, §35.004, which provides
that the TWDB shall designate all the management areas in the
state by September 1, 2003.

§294.10. Definitions.

§294.11. Designation of Union Hill Underground Water Manage-
ment Area of the Antlers Sand Aquifer.

§294.12. Description of Boundaries.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 7,

2003.

TRD-200307644
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 239-6087

♦ ♦ ♦
SUBCHAPTER F. EAST TEXAS
GROUNDWATER MANAGEMENT AREA
30 TAC §§294.60 - 294.63

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Commission on Environmental Quality or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

STATUTORY AUTHORITY

The repeals are proposed under TWC, §5.102, which grants the
commission the authority to carry out its powers under the TWC;
§5.103, which provides the commission the authority to adopt
any rules necessary to carry out its powers and duties under
this code and other laws of this state; §5.105, which requires the
commission to establish and approve all general policy of the
commission by rule; and §5.120, which requires the commission
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to administer the law for the maximum conservation and protec-
tion of the environment and natural resources of the state.

The proposed repeals implement TWC, §35.004, which provides
that the TWDB shall designate all the management areas in the
state by September 1, 2003.

§294.60. Purpose and Scope.
§294.61. Definitions.
§294.62. Designation of East Texas Groundwater Management Area
(ETGMA).
§294.63. Boundaries.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 7,

2003.

TRD-200307645
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 239-6087

♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 1. GENERAL LAND OFFICE

CHAPTER 15. COASTAL AREA PLANNING
SUBCHAPTER A. MANAGEMENT OF THE
BEACH/DUNE SYSTEM
31 TAC §15.27

The General Land Office proposes an amendment to §15.27,
relating to Certification Status of Matagorda County Dune Pro-
tection and Beach Access Plan, in order to update the status of
the County’s plan. On October 20, 2003, the Matagorda County
Commissioners’ Court adopted amendments to the County’s
plan relating to the creation of a pedestrian beach at Matagorda
Beach. The new pedestrian beach and additional vehicle
access points are being established as part of the development
of the Lower Colorado River Authority’s (LCRA’s) Matagorda
Bay Nature Park. Information regarding the park is available
at http://www.lcra.org/community/matagorda.html. The Land
Office has reviewed the plan amendments and proposes this
amendment to §15.27 to certify the Matagorda County dune
protection and beach access plan as consistent with state law.

Bill Peacock, Deputy Commissioner for Coastal Resources has
determined that for each year of the first five years the proposed
amendment and plan certification is in effect there will be no neg-
ative fiscal implications for the state or units of local government
as a result of enforcing or administering the proposed amend-
ment and certified plan. The proposed amendment and certified
plan are intended to benefit the LCRA and Matagorda County by
facilitating the development and operation of the Matagorda Bay
Nature Park.

Mr. Peacock has determined that the proposed rule amendment
and plan certification will have no impact on small businesses or

persons required to comply with the amendments to the certified
plan. Mr. Peacock has determined that for each year of the first
five years the proposed amendment and plan certification will be
in effect the public will benefit from the creation of a pedestrian
beach at Matagorda Beach.

Mr. Peacock has also determined that a local employment im-
pact statement on the proposed amendment and plan certifica-
tion is not required because the proposed amendment and plan
certification will not adversely affect any local economy in a ma-
terial matter for the first five years that the proposed amendment
and plan certification will be in effect.

The proposed amendment is not a major environmental rule as
described by Texas Government Code §2001.0225.

The proposed amendment and plan certification is a state
agency action that must be reviewed for consistency with the
goals and policies of the Texas Coastal Management Program
(Texas CMP). Texas Natural Resources Code §33.2053(a)(10).
The Land Office has reviewed the proposed action for consis-
tency with the Texas CMP goals and policies in accordance
with the regulations of the Coastal Coordination Council and
has determined that the proposed action is consistent with the
applicable CMP goals and policies.

The Land Office has evaluated the proposed amendment and
plan certification to determine whether Texas Government Code,
Chapter 2007, is applicable and whether a detailed takings im-
pact assessment is required. The Land Office has determined
that the proposed amendment and plan certification does not
affect private real property in a manner that would require that
real property owners be compensated as provided by the Fifth
and Fourteenth Amendments to the United States Constitution
or by Article I, Sections 17 and 19, of the Texas Constitution.
Furthermore, the Land Office has determined that the proposed
amendment and plan certification would not affect any private
real property in a manner that restricts or limits the owner’s right
to the property that would otherwise exist in the absence of the
rule amendment and plan certification being proposed.

Comments may be submitted to Ms. Melinda Tracy, Texas Reg-
ister Liaison, Texas General Land Office, Legal Services Divi-
sion, P.O. Box 12873, Austin, TX 78711-2873; facsimile num-
ber 512/463-6311; e-mail address melinda.tracy@glo.state.tx.us
Comments must be received no later than 5 p.m., 30 (thirty) days
after the proposed amendments are published. Copies of the
Matagorda County dune protection and beach access plan are
available by contacting the Honorable Greg B. Westmoreland,
County Judge, Matagorda County, 1700 Seventh Street, Room
301, Bay City, TX 77414; facsimile 979/245-3697. Copies may
also be obtained by contacting the Archives Division, Texas Gen-
eral Land Office; P.O. Box 12873, Austin, TX 78711-2873; fac-
simile 512/475-4619.

A public hearing on this proposed amendment and plan certifi-
cation will be held at 6 p.m. on Thursday, December 11, 2003,
at the 130th District Court, 1700 7th Street, Room 317, Bay City,
Texas.

This amendment is proposed under Texas Natural Resources
Code, §61.015(b), which provides that certification of local
government plans shall be by adoption into the beach/dune
rules, and §61.022(c), which requires that the Land Office certify
the consistency of vehicular plans and fees by adoption into the
beach/dune rules.
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Texas Natural Resource Code §61.015 and §61.022 are affected
by this proposed rulemaking.

§15.27. Certification Status of Matagorda County Dune Protection
and Beach Access Plan.

Matagorda County has submitted to the General Land Office a dune
protection and beach access plan which is certified as consistent with
state law. The county’s plan was adopted on February 13, 1995. The
General Land Office certifies that the beach users fees section of the
Matagorda County plan adopted by the Matagorda County Commis-
sioners Court on March 15, 1999, is consistent with state law. The
General Land Office certifies that the pedestrian beach at Matagorda
Beach as established by amendments to the county’s plan adopted by
the Matagorda County Commissioners Court on October 20, 2003, is
consistent with state law.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307688
Larry L. Laine
Chief Clerk, Deputy Land Commissioner
General Land Office
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 305-9129

♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 6. TEXAS DEPARTMENT OF
CRIMINAL JUSTICE

CHAPTER 151. GENERAL PROVISIONS
37 TAC §151.8

The Texas Board of Criminal Justice proposes an amendment
to §151.8, Advisory Committees. The purpose of the amend-
ment is to establish the identification of the committee’s pur-
pose, tasks, and method of reporting travel reimbursement for
the members of the Advisory Committee to the Texas Board of
Criminal Justice on Offenders with Medical or Mental Impair-
ments.

The Chief Financial Officer of TDCJ, Mr. Brad Livingston, has
determined the costs to the state for travel reimbursement for
the first five years this rule is in effect total $4000, though this
is a continuation of existing practices and therefore not a new
cost impact. Mr. Livingston has also determined there will be no
economic impact on persons required to comply with the rule.
There will be no effect on small or micro-businesses. The public
benefit expected as a result of the proposed rule is an increase
in public safety.

Comments should be directed to Carl Reynolds, General Coun-
sel, Texas Department of Criminal Justice, P.O. Box 13084,
Austin, Texas 78711, Carl.Reynolds@tdcj.state.tx.us. Written
comments from the general public should be received within 30
days of the publication of this proposal.

The amendment is proposed under Texas Government Code,
§2110.005

Cross Reference to Statutes: Texas Government Code,
§2110.005.

§151.8. Advisory Committees.
(a) General. This section identifies advisory committees re-

lated to TDCJ and established by or under state law. TDCJ Financial
Services shall annually evaluate each committee’s work, usefulness,
and costs of existence, and report that information biennially to the
Legislative Budget Board.

(b) Judicial Advisory Council ("JAC"). The JAC exists pur-
suant to Government Code §493.003(b). The purpose, tasks, and re-
porting procedure for the JAC are described in §161.21 of this title (re-
lating to Role of the Judicial Advisory Council). The JAC is abolished
on September 1, 2011.

(c) Council on Interstate Adult Offender Supervision
("CIAOS"). Pursuant to Government Code Chapter 510, the CIAOS
shall advise the administrator for the Interstate Compact for Adult
Offender Supervision and the state’s commissioner to the Interstate
Commission for Adult Offender Supervision, on the state’s participa-
tion in commission activities and the administration of the compact.
The presiding officer of the CIAOS, or a designee, shall report to the
Texas Board of Criminal Justice prior to and after each meeting of the
Interstate Commission for Adult Offender Supervision.

(d) Advisory Committee to the Texas Board of Crimi-
nal Justice on Offenders with Medical or Mental Impairments
("ACOOMMI"). Pursuant to Health and Safety Code Chapter 614,
ACOOMMI shall advise the board and the director of the Texas
Correctional Office on Offenders with Medical or Mental Impair-
ments ("TCOOMMI") on matters related to offenders with medical or
mental impairments. ACOOMMI shall report to the board, ordinarily
through the director of TCOOMMI, at the January board meeting in
odd numbered years, and otherwise at the request of the Chairman of
the Board of Criminal Justice. ACOOMMI is abolished on September
1, 2011.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 7,

2003.

TRD-200307637
Carl Reynolds
General Counsel
Texas Department of Criminal Justice
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 463-0422

♦ ♦ ♦
CHAPTER 152. INSTITUTIONAL DIVISION
SUBCHAPTER B. MAXIMUM SYSTEM
CAPACITY OF THE CORRECTIONAL
INSTITUTIONS DIVISION
37 TAC §152.14

The Texas Board of Criminal Justice proposes new section 37
TAC §152.14, November 2003 Addition to Capacity. The new
section establishes the maximum capacity of the Hamilton Unit
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at 1,166 beds, and is proposed to comply with the requirement
that the Board establish the maximum capacity of units under
Texas Government Code §499.102-499.110, known as the "H.B.
124" process. The Hamilton Unit was previously operated by
the Texas Youth Commission and has been transferred to the
Texas Department of Criminal Justice (TDCJ) and retrofitted to
accommodate adult offenders.

The Chief Financial Officer of TDCJ, Mr. Brad Livingston, has de-
termined that the start-up costs for this facility total $755,513.00,
and for the first five years this rule is in effect and the facility is op-
erating the yearly operating costs to the state total $11,674,970.
There will be additional cost to local government as a result of
enforcing or administering the new section. Mr. Livingston has
determined that there will be economic costs to persons who are
required to comply with the new section. There will be no effect
on small or micro-businesses. The public benefit expected as a
result of the proposed rule is an increase in public safety.

Comments on the proposed rule may be submitted to
Carl Reynolds, General Counsel, Texas Department of
Criminal Justice, P.O. Box 13084, Austin Texas 78711, or
carl.reynolds@tdcj.state.tx.us, no later than 30 days from the
date that the proposed rule is published in the Texas Register.

The new rule is proposed under Texas Government Code, Chap-
ter 499, Subchapter E, Unit and System Capacity, and under
Government Code §492.013, which grants general rulemaking
authority to the Board of Criminal Justice.

§152.14. November 2003 Addition to Capacity.

The Hamilton Unit is established with a maximum capacity of 1,166
beds.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 7,

2003.

TRD-200307638
Carl Reynolds
General Counsel
Texas Department of Criminal Justice
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 463-0422

♦ ♦ ♦
PART 13. TEXAS COMMISSION ON
FIRE PROTECTION

CHAPTER 403. CRIMINAL CONVICTIONS
AND ELIGIBILITY FOR CERTIFICATION
37 TAC §403.3

The Texas Commission on Fire Protection (TCFP) proposes an
amendment to §403.3, concerning scope, in Chapter 403, enti-
tled Criminal Convictions and Eligibility for Certification.

The amendment adds to the commission’s options for action
when considering an application for a new certificate, the option
of granting the application under the condition that a probated
suspension be placed on the newly granted certificate. It also
adds to the commission’s options for action when considering

a suspension or revocation of a certificate, the option of a pro-
bated suspension or revocation. This brings the commission into
accord with other state licensing agencies regarding the issuing
of a certificate. It provides a mechanism to issue a probation-
ary license based upon any mitigating circumstances for persons
having criminal convictions.

Mr. Jake Soteriou, Director of the Fire Service Standards and
Certification Division, has determined that for the first five year
period the proposed amendment is in effect there will be no sig-
nificant fiscal impact on state or local governments.

Mr. Soteriou has also determined that for each of the first five
years the proposed amendment is in effect, the public benefit
anticipated as a result of enforcing the amendment will be greater
clarity in understanding any conditions placed upon a Texas fire
fighter’s certificate.

There are no additional costs of compliance for small or large
businesses or individuals that are required to comply with the
proposed amendment.

Comments on the proposal may be submitted to: Gary L. War-
ren, Sr., Executive Director, Texas Commission on Fire Protec-
tion, P.O. Box 2286, Austin, Texas 78768-2286 or e-mailed to
info@tcfp.state.tx.us.

The amendment is proposed under Texas Government Code,
§419.008, which provides the TCFP with the authority to propose
rules for the administration of its powers and duties; Texas Gov-
ernment Code, §411.1236(a) and (b), which allows the commis-
sion to obtain criminal history information. Texas Government
Code, §419.032(b), which provides the TCFP with the authority
to establish qualifications and standards that relate to the com-
petence and reliability of persons to assume and discharge re-
sponsibilities of fire protection personnel; and Texas Government
Code, §419.036, which provides the TCFP with the authority to
establish procedures for disciplinary actions regarding the revo-
cation or suspension of a certificate.

Texas Government Code, §411.1236(a) and (b), §419.032(b)
and §419.036, and the Texas Penal Code, Title 7 are affected
by the proposed amendment.

§403.3. Scope.

(a) The guidelines established in this chapter apply to a person
who holds or applies for any certificate issued under the commission’s
regulatory authority contained in Government Code, Chapter 419.

(b) When a person engages in conduct that is an offense under
Title 7 of the Texas Penal Code, or a similar offense under the laws of
the United States of America, another state, or other jurisdiction, the
person’s conduct directly relates to the competency and reliability of
the person to assume and discharge the responsibilities of fire protec-
tion personnel. Such conduct includes, but is not limited to, intentional
or knowing conduct, without a legal privilege, that causes or is intended
to cause a fire or explosion with the intent to injure or kill any person
or animal or to destroy or damage any property. The commission may
consider the person’s conduct even though a final conviction has not
occurred and may:

(1) deny to a person the opportunity to be examined for a
certificate;

(2) deny the application for a certificate;

(3) grant the application for a new certificate with the con-
dition that a probated suspension be placed on the newly granted cer-
tificate;
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(4) [(3)] refuse to renew a certificate;

(5) [(4)] suspend, [or] revoke or probate the suspension or
revocation of an existing certificate; or

(6) [(5)] limit the terms or practice of a certificate holder
to areas prescribed by the commission.

(c) When a person’s criminal conviction of a felony or misde-
meanor directly relates to the duties and responsibilities of the holder
of a certificate issued by the commission, the commission may:

(1) deny to a person the opportunity to be examined for a
certificate;

(2) deny the application for a certificate;

(3) grant the application for a new certificate with the con-
dition that a probated suspension be placed on the newly granted cer-
tificate;

(4) [(3)] refuse to renew a certificate;

(5) [(4)] suspend, [or] revoke or probate the suspension or
revocation of an existing certificate; or

(6) [(5)] limit the terms or practice of a certificate holder
to areas prescribed by the commission.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307725
Gary L. Warren, Sr.
Executive Director
Texas Commission on Fire Protection
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 239-4921

♦ ♦ ♦
CHAPTER 421. STANDARDS FOR
CERTIFICATION
37 TAC §421.5

The Texas Commission on Fire Protection (TCFP) proposes an
amendment to §421.5, concerning definitions, in Chapter 421,
entitled Standards for Certification. The amendment adds the
definition of reciprocity for IFSAC seals as a new paragraph (35),
and renumbers each paragraph after (35).

Mr. Jake Soteriou, Director of the Fire Service Standards and
Certification Division, has determined that for the first five year
period the proposed amendment is in effect there will be no sig-
nificant fiscal impact on state or local governments.

Mr. Soteriou has also determined that for each of the first five
years the proposed amendment is in effect, the public benefit
anticipated as a result of enforcing the amendment will be a clear
understanding of what IFSAC seal may be used to obtain Texas
certification.

There are no additional costs of compliance for small or large
businesses or individuals that are required to comply with the
proposed amendment.

Comments on the proposal may be submitted to: Gary L. War-
ren, Sr., Executive Director, Texas Commission on Fire Protec-
tion, P.O. Box 2286, Austin, Texas 78768-2286 or e-mailed to
info@tcfp.state.tx.us.

The amendment is proposed under Texas Government Code,
§419.008, which provides the TCFP with the authority to pro-
pose rules for the administration of its powers and duties; and
Texas Government Code, §419.022, which provides the TCFP
with the authority to establish minimal requirements for fire pro-
tection personnel.

Texas Government Code, §419.022 is affected by the proposed
amendment.

§421.5. Definitions.
The following words and terms, when used in this standards manual,
shall have the following meanings, unless the context clearly indicates
otherwise.

(1)- (34) (No change.)

(35) Reciprocity for IFSAC seals--Valid documentation of
accreditation from the International Fire Service Accreditation Con-
gress used for TCFP certification which must be issued from another
jurisdiction and which may only be used for obtaining initial certifi-
cation.

(36) [(35)] Recognition of training--A document issued by
the commission stating that an individual has completed the training
requirements of a specific phase level of the Basic Fire Suppression
Curriculum.

(37) [(36)] School--Any school, college, university, acad-
emy, or local training program which offers fire service training and
included within its meaning the combination of course curriculum, in-
structors, and facilities.

(38) [(37)] Structural fire protection personnel--Any per-
son who is a permanent full-time employee of a government entity who
engages in fire fighting activities involving structures and may perform
other emergency activities typically associated with fire fighting activ-
ities such as rescue, emergency medical response, confined space res-
cue, hazardous materials response, and wildland fire fighting.

(39) [(38)] Trainee--An individual who is participating in
a commission approved training program.

(40) [(39)] Training officer--The officer or supervisor, by
whatever title he or she may be called, that is in charge of a commission
certified training facility.

(41) [(40)] Volunteer fire protection personnel--Any per-
son who has met the requirements for membership in a volunteer fire
service organization, who is assigned duties in one of the following cat-
egories: fire suppression, fire inspection, fire and arson investigation,
marine fire fighting, aircraft rescue fire fighting, fire training, fire ed-
ucation, fire administration and others in related positions necessarily
or customarily appertaining thereto.

(42) [(41)] Volunteer fire service organization-A volunteer
fire department or organization not under mandatory regulation by the
Texas Commission on Fire Protection.

(43) [(42)] Years of experience--For purposes of higher
levels of certification or fire service instructor certification:

(A) Except as provided in subparagraph (B) of this
paragraph, years of experience is defined as full years of full-time,
part-time or volunteer fire service while holding:
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(i) a Texas Commission on Fire Protection certifi-
cation as a full-time, or part-time employee of a government entity, a
member in a volunteer fire service organization, and/or an employee of
a regulated non-governmental fire department; or

(ii) a State Firemen’s and Fire Marshals’ Associa-
tion advanced fire fighter certification and have completed as a mini-
mum requirements for a Texas Department of Health Emergency Care
Attendant (ECA) certification, or its equivalent; or

(iii) an equivalent certification as a full-time fire pro-
tection personnel of a governmental entity from another jurisdiction,
including the military, or while a member in a volunteer fire service
organization from another jurisdiction, and have completed as a mini-
mum requirements for a Texas Department of Health Emergency Care
Attendant (ECA) certification, or its equivalent; or

(iv) for fire service instructor certification only, a
State Firemen’s and Fire Marshals’ Association Level II Instructor
Certification, or its equivalent, in the form of a non self-serving sworn
affidavit.

(v) An individual seeking equivalent certification
while a member in a volunteer fire service organization from another
jurisdiction under clause (iii) of this subparagraph shall provide
documentation in the form of a non self-serving affidavit as an active
volunteer fire fighter in one or more volunteer fire departments.
Documentation shall include attendance at 40% of the drills for each
year and attendance of at least 25% of the department’s emergencies
in a calendar year, while a member of a volunteer department.

(B) For fire service personnel certified as required in
subparagraph (A) of this paragraph on or before October 31, 1998,
years of experience includes the time from the date of employment or
membership to date of certification not to exceed one year.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307724
Gary L. Warren, Sr.
Executive Director
Texas Commission on Fire Protection
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 239-4921

♦ ♦ ♦
CHAPTER 431. FIRE INVESTIGATION
SUBCHAPTER A. MINIMUM STANDARDS
FOR ARSON INVESTIGATOR CERTIFICATION
37 TAC §431.13

The Texas Commission on Fire Protection (TCFP) proposes an
amendment to §431.13, concerning International Fire Service
Accreditation Congress (IFSAC) certification, in Chapter 431,
entitled Fire Investigation. The amendment adds language to
subsection (a) to clarify who may apply for IFSAC certification
as an Arson Investigator, stating that not only those individuals
who currently hold commission Arson Investigator certification,
but those who are eligible to hold that certification by virtue of

having passed the applicable test, may apply for the IFSAC cer-
tification in their discipline.

Mr. Jake Soteriou, Director of the Fire Service Standards and
Certification Division, has determined that for the first five year
period the proposed amendment is in effect there will be no sig-
nificant fiscal impact on state or local governments.

Mr. Soteriou has also determined that for each of the first five
years the proposed amendment is in effect, the public benefit
anticipated as a result of enforcing the amendment will be a bet-
ter understanding of who can apply for IFSAC Arson Investigator.

There are no additional costs of compliance for small or large
businesses or individuals that are required to comply with the
proposed amendment.

Comments on the proposal may be submitted to: Gary L. War-
ren, Sr., Executive Director, Texas Commission on Fire Protec-
tion, P.O. Box 2286, Austin, Texas 78768-2286 or e-mailed to
info@tcfp.state.tx.us.

The amendment is proposed under Texas Government Code,
§419.008, which provides the TCFP with the authority to pro-
pose rules for the administration of its powers and duties; and
Texas Government Code, §419.022, which provides the TCFP
with the authority to establish minimal requirements for fire pro-
tection personnel.

Texas Government Code, §419.022 is affected by the proposed
amendment.

§431.13. International Fire Service Accreditation Congress (IFSAC)
Certification.

(a) Individuals holding or who are eligible to hold current
commission Arson Investigator certification may be granted Interna-
tional Fire Service Accreditation Congress (IFSAC) Certification as a
Fire Investigator by making application to the commission for the IF-
SAC seal and paying applicable fees.

(b) Individuals completing a commission approved basic fire
investigator program and passing the applicable state examination may
be granted IFSAC Certification as a Fire Investigator by making ap-
plication to the commission for the IFSAC seal and paying applicable
fees.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307723
Gary L. Warren, Sr.
Executive Director
Texas Commission on Fire Protection
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 239-4921

♦ ♦ ♦
CHAPTER 437. FEES
37 TAC §437.17

The Texas Commission on Fire Protection (TCFP) proposes an
amendment to §437.17, concerning records reviews fees, in
Chapter 437, entitled Fees. The amendment removes language
exempting holders of IFSAC seals from paying a record review
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fee prior to testing for certification. The commission now offers
reciprocity for IFSAC seals.

Mr. Jake Soteriou, Director of the Fire Service Standards and
Certification Division, has determined that for the first five year
period the proposed amendment is in effect there will be no sig-
nificant fiscal impact on state or local governments.

Mr. Soteriou has also determined that for each of the first five
years the proposed amendment is in effect, the public benefit an-
ticipated as a result of enforcing the amendment will be a clearer
understanding of the rule.

There are no additional costs of compliance for small or large
businesses or individuals that are required to comply with the
proposed amendment.

Comments on the proposal may be submitted to: Gary L. War-
ren, Sr., Executive Director, Texas Commission on Fire Protec-
tion, P.O. Box 2286, Austin, Texas 78768-2286 or e-mailed to
info@tcfp.state.tx.us.

The amendment is proposed under Texas Government Code,
§419.008, which provides the TCFP with the authority to propose
rules for the administration of its powers and duties.

Texas Government Code, §419.008 is affected by the proposed
amendment.

§437.17. Records Review Fees.

(a) A non-refundable fee of $35 shall be charged for each train-
ing records review conducted by the commission for the purpose of de-
termining equivalency to the appropriate commission training program
or to establish eligibility to test. Applicants submitting training records
for review shall receive a written analysis from the commission.

(b) The fee provided for in this section shall not apply to an
individual [who holds an International Fire Service Accreditation Con-
gress seal required to qualify for an examination or an individual] who
holds an advanced certificate from the State Firemen’s and Fire Mar-
shals’ Association of Texas.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307722
Gary L. Warren, Sr.
Executive Director
Texas Commission on Fire Protection
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 239-4921

♦ ♦ ♦
CHAPTER 443. CERTIFICATION
CURRICULUM MANUAL
37 TAC §443.9

The Texas Commission on Fire Protection (TCFP) proposes an
amendment to §443.9, concerning the National Fire Protection
Association (NFPA) Standard, in Chapter 443, entitled Certifi-
cation Curriculum Manual. The amendment changes the time

frame within which all curricula must meet new NFPA Standards
to three years from the official adoption date of that new stan-
dard.

Mr. Jake Soteriou, Director of the Fire Service Standards and
Certification Division, has determined that for the first five year
period the proposed amendment is in effect there will be no sig-
nificant fiscal impact on state or local governments.

Mr. Soteriou has also determined that for each of the first five
years the proposed amendment is in effect, the public benefit an-
ticipated as a result of enforcing the amendment will be that the
commission will have a clearly defined time period within which
to update its curriculum. This would allow facilities ample time to
update their lesson plans.

There are no additional costs of compliance for small or large
businesses or individuals that are required to comply with the
proposed amendment.

Comments on the proposal may be submitted to: Gary L. War-
ren, Sr., Executive Director, Texas Commission on Fire Protec-
tion, P.O. Box 2286, Austin, Texas 78768-2286 or e-mailed to
info@tcfp.state.tx.us.

The amendment is proposed under Texas Government Code,
§419.008, which provides the TCFP with the authority to pro-
pose rules for the administration of its powers and duties; and
Texas Government Code, §419.029, which gives the TCFP the
authority to set training curriculum.

Texas Government Code, §419.008 and §419.029 are affected
by the proposed amendment.

§443.9. National Fire Protection Association Standard.

(a) All curricula for fire protection personnel must, as a mini-
mum, meet the standards, to include manipulative skills objectives and
knowledge objectives, of the current NFPA standard pertaining to the
discipline, if such a standard exist and subject to subsection (c) of this
section.

(b) New curricula presented to the Fire Fighter Advisory Com-
mittee must, as a minimum, meet the standards of the current edition
of the applicable NFPA standard for the discipline, if such a standard
exist.

(c) If a NFPA standard is adopted or an existing NFPA stan-
dard is revised, all curricula for fire protection personnel must meet the
standards of the new or revised applicable NFPA standard within three
years of [, on the first day of January following 365 days from] the of-
ficial adoption date of the applicable NFPA standard.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307721
Gary L. Warren, Sr.
Executive Director
Texas Commission on Fire Protection
Earliest possible date of adoption: December 21, 2003
For further information, please call: (512) 239-4921

♦ ♦ ♦
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TITLE 22. EXAMINING BOARDS

PART 11. BOARD OF NURSE
EXAMINERS

CHAPTER 222. ADVANCED PRACTICE
NURSES WITH PRESCRIPTIVE AUTHORITY
22 TAC §§222.1 - 222.12

The Board of Nurse Examiners has withdrawn from considera-
tion the emergency new §§222.1 - 222.12 which appeared in the
August 15, 2003, issue of the Texas Register (28 TexReg 6413).

Filed with the Office of the Secretary of State on November 12,

2003.

TRD-200307760
Katherine Thomas
Executive Director
Board of Nurse Examiners
Effective date: November 26, 2003
For further information, please call: (512) 305-6823

♦ ♦ ♦
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TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 17. MARKETING AND
PROMOTION
SUBCHAPTER H. TEXAS SHRIMP
MARKETING ASSISTANCE PROGRAM
4 TAC §§17.400 - 17.402

The Texas Department of Agriculture (the department) adopts
new Chapter 17, Subchapter H, §§17.400-17.402, concerning
the department’s Texas Shrimp Marketing Assistance Program,
with changes to the proposal published in the September 12,
2003, issue of the Texas Register (28 TexReg 7912). New
§§17.400 and 17.401 are adopted with changes. New §17.402
is adopted without changes and will not be republished.

The new sections are adopted to establish the Texas Shrimp
Marketing Assistance Program, a promotional program designed
to assist the Texas shrimp industry in promoting and market-
ing Texas- produced shrimp and educating the public about the
Texas shrimp industry and Texas-produced shrimp. The new
program will serve to increase sales and business opportunities
for the shrimp industry in Texas. New §17.400 provides defini-
tions to be used in the new subchapter. The definition for the
term "Shrimp marketing account" has been deleted because the
Comptroller of Public Accounts has advised the department that
no such account will be established for program funds. The def-
inition for "Texas produced shrimp" has been renumbered as
definition (7). New §17.401 provides a statement of purpose
for the program, a statement of the department and shrimp ad-
visory committee responsibilities in administering the program,
and provides the composition of the advisory committee. The
sentence found in the proposal at subsection (b)(2)(B) providing
that any funds received as a grant, gift, or gratuity shall be de-
posited in the shrimp marketing account has been deleted since
no such account will be established by the Comptroller. New
§17.402 provides for the employment of staff for the program.

No comments were received on the proposal.

New sections §§17.400-17.402 are adopted under the Texas
Agriculture Code (the Code), §12.016, which authorizes the de-
partment to adopt rules to administer its duties under the Code;
and the Code, §47.053, as enacted in House Bill 2470, 78th R.S.,
2003, which provides the department with the authority to adopt
rules as necessary to administer the Texas Shrimp Marketing
Assistance Program.

§17.400. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

(1) Aquaculture--pertaining to the business of producing
and selling cultured Texas-produced shrimp which have been raised in
facilities such as a pond, tank, cage or other structure capable of hold-
ing the cultivated species in confinement wholly within or on private
land or water or within permitted public land or water.

(2) Coastal waters--all the salt water of the state, including
the portion of the Gulf of Mexico that is within the jurisdiction of the
state.

(3) Commissioner--The Commissioner of Agriculture,
Texas Department of Agriculture.

(4) Committee, or Advisory Committee--the Texas Shrimp
Marketing Assistance Program Advisory Committee, as established by
the Texas Agriculture Code, Chapter 47, Subchapter B.

(5) Department--The Texas Department of Agriculture.

(6) Program--The Texas shrimp marketing assistance pro-
gram.

(7) Texas-produced shrimp--shrimp harvested from coastal
waters and/or produced within the borders of the state.

§17.401. Shrimp Marketing Assistance Program and Advisory Com-
mittee.

(a) The Texas shrimp marketing assistance program is estab-
lished in the department to assist the Texas shrimp industry in pro-
moting and marketing Texas-produced shrimp and educating the public
about the Texas shrimp industry and Texas-produced shrimp.

(b) The department’s responsibilities under this subchapter are
as follows.

(1) The department’s marketing and promotion division
shall administer the Texas shrimp marketing assistance program.

(2) The department shall administer and implement the
program as follows.

(A) In consultation with the advisory committee, the
department shall adopt rules as necessary to implement the program.

(B) The department may accept grants, gifts, and gra-
tuities from any source, including any governmental entity, any private
or public corporation, and any other person, in furtherance of the pro-
gram.

(C) The department may not expend more than two per-
cent of the annual program budget on out-of-state travel.

(3) The department shall promote and advertise the Texas
shrimp industry via the program as follows:
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(A) develop and maintain a database of Texas shrimp
wholesalers that sell Texas-produced shrimp;

(B) operate a toll-free telephone number to:

(i) receive inquiries from persons who wish to pur-
chase a particular type of Texas-produced shrimp; and

(ii) make information about the Texas shrimp indus-
try available to the public;

(C) develop a shrimp industry marketing plan to
increase the consumption of Texas-produced shrimp;

(D) educate the public about Texas-produced shrimp by
providing publicity about the information in the program’s database to
the public and make the information available to the public through the
department’s toll-free telephone number and electronically through the
Internet;

(E) promote the Texas shrimp industry; and

(F) promote, market, and educate consumers about
Texas-produced shrimp, using any other method the commissioner
determines appropriate.

(c) The committee’s responsibilities under this subchapter are
as follows.

(1) The committee shall be composed of the following 10
members appointed by the Commissioner:

(A) two owners of commercial bay shrimp boats;

(B) two owners of commercial gulf shrimp boats;

(C) one member of the Texas shrimp aquaculture indus-
try;

(D) one retail fish dealer;

(E) one wholesale fish dealer;

(F) one person employed by an institution of higher ed-
ucation as a researcher or instructor specializing in the area of food
science, particularly seafood;

(G) one member of the seafood restaurant industry; and

(H) one representative of the public.

(2) Committee members serve without compensation, but
may be reimbursed for expenses incurred in the direct performance of
their duties on approval by the commissioner.

(3) Five members of the committee constitute a quorum
sufficient to conduct the meetings and business of the committee.

(4) The committee shall assist the commissioner in estab-
lishing and implementing the Texas Shrimp Marketing Assistance Pro-
gram and in the expenditure of funds appropriated for the purpose of
this subchapter.

(5) The committee may advise the department on the adop-
tion of rules relating to the administration of the Texas Shrimp Market-
ing Assistance Program.

(6) A committee member serves a three-year term, with the
terms of three or four members expiring August 31 of each year. The
commissioner may reappoint a member to the advisory committee.

(7) The members of the advisory committee shall elect a
presiding officer from among the members and shall adopt rules gov-
erning the operation of the committee.

(8) The advisory committee shall meet as necessary, but not
less frequently that once each calendar year, to provide guidance to the
commissioner in establishing and implementing the program.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 3,

2003.

TRD-200307551
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Effective date: November 23, 2003
Proposal publication date: September 12, 2003
For further information, please call: (512) 463-4075

♦ ♦ ♦
TITLE 7. BANKING AND SECURITIES

PART 4. TEXAS SAVINGS AND LOAN
DEPARTMENT

CHAPTER 80. MORTGAGE BROKER AND
LOAN OFFICER LICENSING
SUBCHAPTER A. LICENSING
7 TAC §80.4

The Finance Commission of Texas (the "Finance Commission")
adopts an amendment to §80.4 that implements the Mortgage
Broker License Act, Finance Code, Chapter 156 (the "Act") with-
out changes to the proposed text as published in the Septem-
ber 19, 2003, issue of the Texas Register (28 TexReg 8074).
The new text in subsections 80.4(a) and (b) implements new li-
cense qualification requirements enacted in the 78th Session of
the Legislature. These new requirements include: a new pre-li-
cense test requirement enacted in S.B. 1578 for new applications
for mortgage broker and loan officer licenses; a requirement that
applicants be of good moral character, including honesty, trust-
worthiness and integrity enacted in S.B. 1577; and a requirement
that applicants not be in violation of the Mortgage Broker License
Act, Rules adopted under this Chapter, or any order previously
issued to the applicant by the Commissioner, also enacted in
S.B. 1577.

Background and Summary of Factual Basis for the Rules

The Mortgage Broker Licensing Act (the "Act") became effective
September 1, 1999. It requires that mortgage brokers and the
loan officers who work for them meet certain requirements, that
they obtain licenses, that they adhere to certain standards of
conduct, and that they provide required disclosures to mortgage
loan applicants. The Act directs that the Finance Commission to
promulgate regulations to implement the Act (the "Regulations").

The new rule was reviewed with the Mortgage Broker Advisory
Committee on July 30, 2003, and with the Finance Commis-
sion on August 15, 2003. The Finance Commission approved
the proposed amendment to the Regulations for publication for
public comment, and it was published for public comment in the
September 19, 2003, issue of the Texas Register. No written
comments were received.
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The Mortgage Broker Advisory Committee review the amend-
ment for final adoption on October 8, 2003, and advised the
Commissioner and the Finance Commission that the amend-
ment should be adopted without changes to the form in which it
was published. The Finance Commission approved the amend-
ment for final adoption on October 23, 2003.

The amendment is adopted under the authority of §156.102 to
adopt regulations to implement the Act and §156.204 that pro-
vides qualifications for obtaining a mortgage broker or loan offi-
cer license.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 3,

2003.

TRD-200307548
Michael D. Chisum
General Counsel
Texas Savings and Loan Department
Effective date: November 23, 2003
Proposal publication date: September 19, 2003
For further information, please call: (512) 475-1350

♦ ♦ ♦
7 TAC §80.7

The Finance Commission of Texas (the "Finance Commission")
adopts an amendment to §80.7 that implements the Mortgage
Broker License Act, Finance Code, Chapter 156 (the "Act") with-
out changes to the proposed text as published in the September
19, 2003, issue of the Texas Register (28 TexReg 8075). The
new text in subsections 80.7(a) and new text as subsections
80.7(c) implements requirements for FBI criminal background
checks in mortgage broker and loan officer license applications
as enacted in the 78th Session of the Legislature as S.B. 1667.

Background and Summary of Factual Basis for the Rules

The Act became effective September 1, 1999. It requires that
mortgage brokers and the loan officers who work for them meet
certain requirements, that they obtain licenses, that they adhere
to certain standards of conduct, and that they provide required
disclosures to mortgage loan applicants. The Act directs that the
Finance Commission to promulgate regulations to implement the
Act (the "Regulations").

The new rule was reviewed with the Mortgage Broker Advisory
Committee on July 30, 2003, and with the Finance Commis-
sion on August 15, 2003. The Finance Commission approved
the proposed amendment to the Regulations for publication for
public comment, and it was published for public comment in the
September 19, 2003, issue of the Texas Register. No written
comments were received.

The Mortgage Broker Advisory Committee review the amend-
ment for final adoption on October 8, 2003, and advised the
Commissioner and the Finance Commission that the amend-
ment should be adopted without changes to the form in which it
was published. The Finance Commission approved the amend-
ment for final adoption on October 23, 2003.

The amendment is adopted under the authority of §156.102 to
adopt regulations to implement the Act and §156.206 requiring

that the commissioner to obtain criminal history record informa-
tion from the Federal Bureau of Investigation.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 3,

2003.

TRD-200307549
Michael D. Chisum
General Counsel
Texas Savings and Loan Department
Effective date: November 23, 2003
Proposal publication date: September 19, 2003
For further information, please call: (512) 475-3675

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS
SUBCHAPTER I. TRANSMISSION AND
DISTRIBUTION
DIVISION 2. TRANSMISSION AND
DISTRIBUTION APPLICABLE TO ALL
ELECTRIC UTILITIES
16 TAC §25.214

(Editor’s Note: In accordance with Government Code, §2002.014,
which permits the omission of material which is "cumbersome,
expensive, or otherwise inexpedient," Figure: 16 TAC §25.214(d)(1)
is not included in the print version of the Texas Register. The Figure is
available in the on-line issue of the November 21, 2003, issue of the
Texas Register.)

The Public Utility Commission of Texas (commission) adopts an
amendment to §25.214, relating to Terms and Conditions of Re-
tail Delivery Service Provided by Investor Owned Transmission
and Distribution Utilities, with changes to the proposed text as
published in the September 5, 2003 issue of the Texas Reg-
ister (28 TexReg 7537). The amendment implements PURA
§39.107(a) and §25.311 of this title (relating to Competitive Me-
tering Services) by detailing procedures and responsibilities as-
sociated with competitive ownership of electricity meters and
customer access to data. This amendment is adopted under
Project Number 27244.

The commission received comments on the proposed amend-
ment from Appliance-Lab, LLC (AppLab); CenterPoint Energy,
Inc. (CenterPoint); Competitive Metering Coalition (collectively,
EC Power, TriEagle Energy, Utility Choice Electric, and Viterra
Energy Services) (CMC); Good Company Associates (Good
Company); Governmental Aggregation Project (GAP); Reliant
Resources, Inc. (RRI); Transmission and Distribution Utilities
(collectively, AEP Texas Central Company, AEP Texas North
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Company, AEP Southwestern Electric Power Company, Cen-
terPoint Energy Houston Electric, LLC, Entergy Gulf States,
Inc., Oncor Electric Delivery Company and Texas-New Mexico
Power Company) (TDUs); TXU Energy Retail Company (TXU
Energy); and Wal-Mart Stores, Inc. (Wal-Mart).

The commission posed five questions for comment in addition to
taking comment on proposed rule language.

1. Should a Retail Customer have the ability to contact the Trans-
mission and Distribution Utility (TDU) directly for the installation
of a competitive Meter or should the Retail Customer be required
to apply for installation of a competitive Meter through its Com-
petitive Retailer (CR)? What are the implications of the two sce-
narios on: (a) TDUs providing a competitive service; and (b) a
customers’ ability to take advantage of competitive metering?
Should the ability of the customer to contact the TDU directly de-
pend on the CR’s Designation of Contact for Service Requests
under Appendix A of the pro-forma Tariff or upon the CR’s par-
ticipation in Competitive Metering?

The TDUs, AppLab, TXU Energy, and Good Company were in
favor of allowing the customer the option to go directly to the
TDU for the installation of a competitive Meter. Good Company
stated that customers should be free to acquire a competitively
owned Meter without going through their Retail Electric Providers
(REPs). Good Company stated that the REP should be notified
if a customer decides to change to a competitively owned Meter
but should have no control over the decision. One reason the
REP should not have control over whether the customer has a
competitive Meter installed is that a customer might be installing
a competitive Meter for the purpose of learning about its energy
usage and then shopping for a better commodity rate or rate
plan based on that usage data. Good Company commented that
when ownership is the only service competitively available then
concerns about the TDUs providing a competitive service are
negligible.

AppLab expressed concern that instituting the CR as the sole
initiator would create an unfair advantage for the CR, as the CR
can offer competitive metering services and can use its privilege
as the sole initiator to its advantage for offering its services or
use anti-competitive practices that affect other service providers.
RRI disagreed that this creates an unfair advantage for the CR,
as in a competitive market, the Retail Customer has the ability to
choose between Meter suppliers and CRs and the relationship
does not alter the customer’s ability to shop the market and pur-
chase a competitive Meter from an independent supplier.

The TDUs commented that giving the Retail Customer the op-
tion of contacting either the TDU or the Retail Customer’s CR for
installation strikes the appropriate balance between Retail Cus-
tomers, CRs, TDUs, and Meter Owners and is consistent with
the current Tariff. Allowing the Retail Customer to directly con-
tact the TDU does not place the TDU in the position of providing
a competitive service, because the TDU is only providing the in-
stallation, not selling the actual Meter.

TXU Energy agreed that the customer should have the right to
contact the utility directly to request installation but stated that
focusing on the request to install or remove a competitive Me-
ter overlooks a significant related issue, which is who should be
charged for the installation/removal. TXU Energy recalled that
when the Tariff for retail delivery service was first adopted the

commission established two broad categories of service; con-
struction services and non-construction services. The commis-
sion recognized a need for a Retail Customer to have direct in-
teraction with the wires utility about specific facilities related is-
sues and, therefore, the customer was given the right to contact
the TDU directly and to be invoiced directly by the TDU. If the
CR or customer agent requests these services on behalf of the
customer, the entity requesting the service is charged for the
service. The same approach was followed when pulse meter-
ing was instituted. Therefore, TXU Energy believes the instal-
lation and removal of a competitive Meter should be handled in
the same manner; the entity that requests the service should be
billed for the service. However, if the commission permits Retail
Customers to request installation and removal of a competitive
Meter directly from the TDU but does not expressly classify such
services as construction services, the result will be inconsisten-
cies, confusion and uncertainty for the CRs, Retail Customers
and TDU because other services are treated in that manner un-
der the Tariff. This would pose significant verification difficulties
for the CR who could be receiving invoices for the installation
without any knowledge that the Retail Customer had requested
those services from the TDU.

RRI and CMC commented that the CR’s designation for mak-
ing service requests should govern whether the customer could
contact the TDU directly for the installation of a competitive Me-
ter. RRI opined that, if the customer perceives any impact on its
ability to participate in competitive metering due to a CR’s option
choice for making service requests, the customer has the ability
to switch CRs. RRI added that as a customer’s billing agent, the
CR must receive the competitive Meter service credit from the
TDU. The TDUs disagreed that the question of who requests in-
stallation of a competitive Meter should be governed by whether
the CR has chosen either Option 1, 2, or 3 under the standard
form Delivery Service Agreement in Appendix A of the Tariff be-
cause it puts the CR in a role that §25.311 contemplates is the
role of the customer.

CMC agreed with RRI and noted that the current structure of
relationships in the Competitive Retail Electric Market was de-
signed to place the Retail Customer relationship with the CR
in essentially all matters, unless the CR chose otherwise. This
established relationship should be kept intact and the compet-
itive metering rules should not open new channels of commu-
nication between the TDU and the Retail Customer. The CR
has a relationship with the customer; therefore it is the CR who
should coordinate the actual installation of the competitive Me-
ter rather than the TDU. Additionally, CMC stated that the rules
should allow flexibility for either the customer, or a third-party Me-
ter Owner, to make the contact with the TDU to request the instal-
lation of a competitive Meter in limited instances where the CR
has chosen that method to handle service requests. In addition,
CMC added, because of the interconnection of facilities, there
must be a business relationship between the Meter Owner and
the TDU. In light of this, if the customer is the Meter Owner, CMC
stated the customer should have the ability to make the contact
with the TDU directly. A third-party Meter Owner should only be
allowed to make the contact for installation if they can present
an authorization either from the CR or the customer. If the CR is
the authorized agent then they should be able to make contact
with the TDU without necessitating extra steps by the customer.
In all cases, CMC concluded, the CR should be notified of the
Meter installation because they will ultimately be responsible for
payments for settlement on that Meter.
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Wal-Mart recommended that the customer be the primary con-
tact with the TDU on metering issues, but that the customer have
the right to designate a contact of its choice.

Commission response

In implementing PURA §39.107(a), the commission adopted
§25.311 of this title which gives a commercial or industrial
customer the ability to choose a Meter Owner. The Meter
Owner may be the Retail Customer, a retail electric provider,
a TDU or other person authorized by the customer. The
commission has previously determined that it is important for
every eligible customer to have the choice of a Meter Owner.
The commission agrees with Good Company, TDUs, AppLab,
and TXU Energy that the best way to ensure that each eligible
customer has the choice of a Meter Owner is to allow the
customer to apply for a competitive Meter through either its
CR or through its TDU; therefore, no changes to the Tariff are
required. The commission agrees with TXU Energy that in
allowing the customer to request installation or removal of a
competitive Meter to the TDU directly, that the commission
should classify competitive metering as a construction service
so that it is clear that the entity who requests the service from
the TDU is responsible for payment. The commission believes
the current, as well as the proposed Tariff, already accomplish
this in Section 5.11.1 (2). The commission agrees with CMC
that the REP should be notified if a customer chooses a Meter
through the TDU as the REP is responsible for settlement based
on that Meter. Therefore the commission makes changes to the
Tariff in Section 5.10.5 to reflect this.

2. Under §25.311, relating to Competitive Metering Services,
Retail Customers have the right to physical access to the Me-
ter for the purpose of collecting data. Should the Tariff provide
the parameters for such physical access to ensure data integrity
and safety? Should the customer be able to access any other
elements, such as programming parameters and passwords, in
the process of collecting data? Consistent with the answer to
this question, should the definition of "Tampering" be altered?

Meter access

With the exception of CMC and AppLab, all commenters sup-
ported the proposed language in the Tariff regarding Meter ac-
cess, data integrity, and Tampering. Good Company stated that
the current language in §25.311 and in proposed Section 5.10.2
of the Tariff is sufficient during the ownership phase of com-
petitive metering, and enables customer data access without
compromising data integrity. Although RRI stated that the cus-
tomers should be allowed to modify passwords and program-
ming features, RRI also stated that the Tariff should specifically
forbid a customer from altering any part of the Meter that would
compromise settlement or billing data. RRI stated that as such
the Tariff has provided sufficient guidance. Similarly, the TDUs
stated that the Tariff should set specific parameters that govern
physical access requirements. These parameters should be de-
signed to achieve the legitimate goals of competitive metering
providers and customers, while ensuring data integrity. Accord-
ing to the TDUs, the proposed language accomplishes this goal.
The TDUs did, however, recommend that a cross-reference be
included in Section 4.8.1 and Section 5.10.2 to clarify the type of
access to be allowed.

AppLab stated that competitive metering should permit Retail
Customers access to billing and settlement data, as well as ex-
tended Meter Data, directly or as part of a third-party arrange-
ment. In order for a customer to audit the billing and settlement

data and the extended Meter Data, the customer should be al-
lowed to physically access the Meter - that is, there must be a
physical interface or connection to the Meter. AppLab described
a number of types of physical meter communication interfaces.
In order to properly accommodate physical access, AppLab rec-
ommended that the commission develop a rule which addresses
each type of interface and clearly defines the rules of conduct by
both parties (the TDU and the customer). In addition, AppLab
argued that the TDU should not be allowed to charge fees or
Tariffs associated with customers who desire to have physical
interfaces to competitively owned meters, nor should the TDU
be allowed to interfere with or be a party to the customer’s phys-
ical interface to a competitively owned Meter the customer has
purchased.

CMC argued that Retail Customers should have the right to phys-
ical access to the Meter for the purpose of collecting data. CMC
recognized that access cannot compromise the integrity of the
data needed for billing and settlement, but the customer should
have access to programming parameters and passwords that en-
able the customer to affect those aspects of the Meter unrelated
to billing and settlement, and system reliability. The timing of
access to data afforded to customers should also be the same
as the timing afforded to the TDUs and the REPs. Some types
of access to data are performed by adding devices to the Meter
without compromising the integrity of the Meter.

TDUs responded that merely prohibiting a customer from altering
billing and settlement data, while giving the customer the tech-
nical ability to do so is simply not prudent. The prospect of any
other devices being attached to any part of the delivery system,
especially the Meter, caused the TDUs a great deal of concern.
TDUs also stated that this violates §25.311(i)(1) and (2), which
prohibits parties from receiving the technical ability to alter billing
and settlement parameters. The TDUs did, however, state that
they would not object to such a device if it were part of an ER-
COT-approved meter list, does not impair the integrity and per-
formance of the Meter, and is installed by the TDU. Nor did the
TDUs object to providing customers reading capability through
cell phones, land-lines, radios, or similar devices.

Commission response

Section 25.311(d) affirmatively places ownership of data with the
customer, and gives the customer the right to access Meter Data,
including the right to physical access and the necessary pass-
words, as long as data integrity is not compromised. Section
5.10.2 affirms the rule language. The language in the rule and
the Tariff balances the need for customer’s ability to access in-
formation while maintaining data integrity. The language does
not allow utilities to preclude a customer from accessing the Me-
ter, including the passwords and physical access, without some
showing that the integrity of the system would be compromised.
The commission, therefore, finds that the language in the Tariff
is sufficient in addressing both issues.

At issue here is, however, in large part the technology itself and
the extent to which it can provide the desired access while main-
taining data integrity. In other words, data access is driven by
technology rather than by standards set forth in a rule. As such,
as the technology changes, so may the level of access. Be-
cause of the fluid nature of technology, the commission finds
that commission rules are not the proper format in which to pre-
scribe the specific types of allowable technologies and standards
as suggested by AppLab. Rather, it would be more appropriate
that such standards, including codes of conduct, be developed
though the Competitive Metering Working Group (COMETWG)
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at ERCOT. COMETWG should also develop a list of metering-
related equipment that meet the standards, much like the list of
approved meters.

In reference to CMC’s comments regarding the timing of access
to data, the commission finds that the rule does not preclude
the customer from accessing the information at any time. The
commission finds, however, this too is dependent on the type of
technology available to the customer, an issue which cannot be
addressed in this Tariff.

The commission does agree with the TDUs that there should be
a cross-reference between Section 4.8.1 with Section 5.10.2 to
clarify the type of access to be allowed, and has changed the
language accordingly.

Meter security and programming

AppLab in their comments recognized that there are concerns
related to Meter security and Meter programming, particularly
as, according to AppLab, the current protection of passwords is
not secure. AppLab, in order to address this concern, recom-
mended that it be required that all existing meters that are re-
motely programmed are done so with data encryption, whether
through encryption gateways or by requiring that utilities replace
and/or upgrade existing meters to include data encrypted com-
munications.

Commission response

As discussed above in reference to access to data, the commis-
sion does not find it appropriate that specific technological crite-
ria or types of technology be prescribed by rule. The commission
declines to modify the Tariff in response to this comment.

Third party access

In reply comments, CMC noted that the customer will have the
ability to designate a Meter Owner, and thus designate a third
party as the entity who should have access to the data collected
by the Meter.

Commission response

The commission agrees that a customer may designate a third-
party Meter Owner, and thus designate an entity other than itself
as the entity that has access to the data collected by the Meter.
The commission notes, however, that this entity would merely be
an agent of the customer and the customer would continue to be
responsible for the Meter and its performance. The commission
did not revise the Tariff in response to this comment.

Definition of Tampering

Good Company and RRI supported the proposed revisions to the
definition of "Tampering." RRI supported the definition of Tam-
pering as proposed because the definition adequately addresses
customer ability to access the Meter while ensuring integrity of
the data.

AppLab, however, stated that the definition of Tampering should
be modified to protect both the TDU and the competitive Meter
Owner’s rights, including the right to physical access. AppLab of-
fered an alternative definition that explicitly allows attaching elec-
tronic devices designed for the purpose of accessing data onto
the Meter. Consistent with comments regarding physical access,
CMC also stated that the definition of "Tampering" needed to be
modified to reflect these rights and types of access.

In reply, the TDUs reiterated that the definition as proposed
by AppLab would give a customer the technical ability to alter

billing and settlement parameters, and is, therefore, in violation
of §25.311(i)(1).

Commission response

The commission reaffirms its commitment to maintaining the in-
tegrity of the system, including the Meter’s billing and settlement
parameters. Permitting a party other than the TDU to attach a
device to the Meter without regard for the potential impact of the
device on the Meter’s integrity is unacceptable. Attaching a de-
vice to the Meter with the customers’ permission to facilitate ac-
cess to data without giving any party the ability to change billing
and settlement parameters is acceptable and allowable under
this definition. The commission, therefore, makes changes to
the definition of Tampering to clarify that it is the billing and set-
tlement parameters that cannot be altered.

3. Should this rule and Tariff apply to customers participating in a
pilot project pursuant to the Public Utility Regulatory Act (PURA)
§39.104?

RRI stated that customers participating in a pilot under PURA
§39.104 would be participating in competition for the first time,
and be experiencing the many challenges faced when changing
from a regulated to a deregulated market. Therefore, according
to RRI, additional competitive options, such as metering should
be phased in over time. The TDUs also stated that utilities
should not be required to pilot the competitive Meter market
and customer choice at the same time. In addition, the TDU’s
pointed out that while customer choice pilots may start at
anytime, §25.311(a) does not allow competitive metering pilot
projects to start before January 1, 2004.

CMC stated that the Tariff should only apply to customers par-
ticipating in a pilot project to the extent that it is part of the de-
sign of a commission approved pilot. In order to avoid customer
confusion, CMC further recommended that a statement be in-
cluded in the Tariff to clarify that these terms of service apply for
commission approved pilot projects only to the extent these are
designated in the pilot.

Commission response

The commission agrees that entities participating in a retail
choice pilot program will be experiencing many challenges when
changing from a regulated to a deregulated market. Making
metering services competitive while the market is potentially
struggling with basic transactions such as communicating Meter
Data places an unnecessary and possibly destructive burden
on the system. PURA §39.107 establishes a start date for
competitive metering services for commercial customers of
January 1, 2004. This date is two years after the start of retail
competition. Phasing competitive metering services in based on
the level of competition and maturity of the market is therefore
not only a prudent policy but is also consistent with PURA. The
commission makes no revisions to the rule or Tariff regarding
these comments.

4. Should this rule and Tariff be modified so that it would also
apply to customers participating in a pilot project pursuant to
§25.311?

Good Company claimed that Staff has made it clear that pi-
lot projects are eligible to offer competitive metering services
to any type of customer, including non-commercial customers.
The TDUs responded that any pilot program would have to com-
ply with PURA §39.107(b) which delays competitive metering for
residential customers until at least 2005.
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Commission response

As stated in the preamble to the Order adopting §25.311, the
commission would entertain a pilot project proposal involving
service to any type of customer. However, a proposal that seeks
to include residential customers should address the concerns
raised by commenters in the rulemaking proceeding, and should
specify the authority under which the commission may estab-
lish a pilot project for competitive metering that includes resi-
dential customers (Project Number 26359, Order adopting new
§25.311, May 30, 2003). The commission has not revised the
language in response to this comment.

Applicability to future competitive metering services pilot projects

CMC, Good Company, RRI, and the TDUs all stated that the cur-
rent Tariff should not address or be applicable to any future com-
petitive metering services pilot projects. Good Company recom-
mended that the TDU’s role in any pilot project be specific to the
pilot, and should not be limited or constrained by the terms of
the standard Tariff. Similarly, RRI stated that the Tariff should
be updated to reflect the option of implementing a pilot project.
RRI further argued that it would be difficult to plan and propose
changes to the Tariff until the parameters of the pilot are clearly
defined. TDUs stated that the applicability or appropriateness
of the Tariff for a pilot would depend on the scope of the pilot
project, including the services being piloted and the market par-
ticipants involved. TDUs recommended that the rules governing
a particular pilot should also address the Tariff provisions that
would apply to the pilot.

Commission response

The commission agrees that the Tariff should not address any
future competitive metering pilot projects. Rather, the pilot pro-
posal should address the extent to which these Tariff provision
will be applicable to the pilot. In addition, the pilot proposal
should include the terms and conditions for each party to the
pilot program. No change was necessitated in response to this
comment.

AppLab, on the other hand, stated that the rule should apply to
pilot projects, but only those projects that are introduced or ini-
tiated after the publication date of the Tariff. According to Ap-
pLab, this ensures that the pilot project accurately reflects the
market conditions as determined by the rate structures outlined
in the Tariff, while not adversely affecting any pilot projects initi-
ated prior to the publication of the Tariff.

Commission response

Consistent with the commission response to earlier comments
regarding this issue, the commission agrees that the Tariff pro-
visions developed for a particular project should reflect market
conditions. The commission also agrees that this Tariff, if in-
corporated in a pilot proposal, and §25.214 should only apply
to pilot projects initiated after the start date of the Tariff amend-
ments. The commission notes, however, that it is unlikely that
any project will start before January 1, 2004.

5. Should the TDU be required to read and report all Meter Data
that a CR needs to bill its customer? What data, if any, should
the TDU be required to report for the purpose of CR billing?

The TDUs stated that the TDU should not be required to read or
report all the data that the REP needs to bill Retail Customers.
The TDUs did emphasize that this did not imply that TDUs stop
providing any data that they currently provide. REPs may, how-
ever, bill customers based on data different from that which is

collected today. TDUs argued that allowing competitive owner-
ship of meters enables participating customers to access any
other information recorded by the Meter. The TDUs further ar-
gued that requiring TDUs to read and report non-TDU billing data
would only serve to shift the associated costs from the beneficia-
ries of the information to all market participants, and that such
cost shifting is not in the public interest.

Good Company stated that during the ownership phase of com-
petitive metering the TDU should continue to read the Meter and
pass the necessary billing data to the REP. The customer, or the
REP authorized by the customer, may retrieve any additional in-
formation for the purpose of energy management or maintaining
consumption records. RRI stated that the TDU should be re-
quired to read and report the data necessary for the CR to bill
its Retail Customer. At minimum, according to RRI, the TDU
should provide data recorded in the Meter, including settlement
data such as kW, kWh, and power factor.

CMC stated that the TDU should be required to read the Meter
and provide the data to the REP within three business days of
collecting the information. Should the TDU be unable to collect
the data, it should notify the REP and provide any data collected
nevertheless. In addition, CMC stated that the REP should be
able to collect additional data by means other than the TDU. In
the alternative, the TDU, while it retains the responsibility to read
the Meter, should be required to provide the additional data at
a commission-approved charge. AppLab stated that the TDU
should only be required to report ERCOT-required billing data.
If the REP wishes to bill the customer based on other parame-
ters, the REP should be allowed to use competitive metering and
meter ownership in conjunction with the new rate offering.

The TDUs did not agree with Good Company, CMC, and RRI.
According to the TDUs, these parties advocated that the TDUs
should be responsible for collecting and sending to REPs any
Meter Data that the REPs needed to bill their customers, includ-
ing data that is beyond the data needed for billing and settlement
through the Texas Standard Electronic Transactions (SET), 867
transactions. The TDUs further stated that CMC’s suggestion
that such data be made available to REPs within three days ig-
nores the existing market process. According to the TDUs, these
proposals would require a complete redesign of the Texas SET
and ERCOT systems. The TDUs argued that any other data that
a REP may want for the purpose of billing a customer should be
collected by the REP with the customer’s approval. According
to the TDUs, competitive metering is being implemented to in-
crease choice, including choice of the types of information and
data that will be available though the competitive market. As
such, requiring the TDUs to provide alternative types of data
would in effect result in TDUs creating and subsidizing compet-
itive products, and the cost of these specialized products would
be borne by all customers, rather than by the customers who uti-
lize these products.

In reply comments, CMC interpreted the TDU’s position to be
that the TDUs should not be responsible for supplying billing data
to the REPs that is collected from a competitive Meter. CMC
stated that it is imperative that the TDU be required to report
all necessary data for TDU and ERCOT billing and settlement
of the REP. Should the REP require additional data for billing
the customer, the TDU should be required to provide this data
until such time as data management and data collection become
competitive services. Any data read and collected by the TDU
for the affiliated REP must also be available in the same manner
if the customer were to be served by another REP. If a customer
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does not grant the TDU access to collect alternative data, the
TDU should not be required to report that data.

Commission response

Until such time as the commission allows for competitive data
collection, the TDUs must continue to provide billing and settle-
ment data, and any other data expressly required by commission
rules, regardless whether the Meter is utility-owned or compet-
itively owned. At issue, however, is whether the TDUs should
be obligated to provide other data in addition to the data used
for billing and settlement purposes to the REPs using alterna-
tive billing methods. As the TDUs indicate, such data collection
will involve additional costs. The commission agrees that cus-
tomers should not have to subsidize specialized data collection
from which they receive no benefit. The commission also finds
that the Tariff and rules allow customers to permit third parties to
collect data from their meters, including the REPs. Customers
can also install, or allow the installation, of meters that provide
specialized data. Therefore, REPs, with the customer’s permis-
sion, may collect such data directly. The commission has revised
the language Section 4.8.1 to clarify the TDU’s obligations in pro-
viding data to the REPs. In reference to the comments by CMC
regarding affiliated REPs, the commission notes that under the
Code of Conduct rules (§25.272 and §25.273 of this title), the
TDU may not favor its affiliated REP over other REPs in providing
any service, including metering data. The commission has not
made any revisions to the language in response to this CMC’s
comment.

General

Purpose of competitive metering services

Generally, Good Company stated that consistent with the goal of
restructuring, the goal of competitive metering should be to make
the market function more efficiently. As such, competitive Meter
ownership is only a first step. In order for the market to access
the true benefits of competitive metering, the regulatory and eco-
nomic barriers, such as the 4CP calculation method for transmis-
sion charges that make the use of interval data recorders (IDRs)
for certain customers uneconomic, must be removed. Good
Company recommended an alternate transmission rate for non-
large commercial IDR customers. In short, according to Good
Company, simply examining the specific Tariffs and discretionary
fees associate with metering services will not provide an ade-
quate perspective. CMC also provided general comments re-
garding the state of competitive metering services market. Ac-
cording to CMC, many of the benefits and cost reductions that
can potentially develop as a result of metering technology can do
so only if the market is permitted to offer those products and ser-
vices that are not yet made competitive. CMC did acknowledge
that there is a benefit in competitive ownership of meters in that
it will alert market participants of the possibilities and encourage
them to begin to develop ways to deliver savings via the use of
a Meter that is more tailored to the needs of these parties. Sim-
ilarly, Wal-Mart stated that the intent of competitive metering is
to increase customer choice and bring innovation to the market-
place. Wal-Mart did, however, express concern that the Meter
credit may be so low as to greatly limit participation. Low me-
tering credits will likely make it economically infeasible to imple-
ment competitive metering until other phases of competitive me-
tering services are implemented. Wal-Mart recommended that
the commission foster a new direction that removes both barriers
to entry and current stereotypes in Meter ownership and opera-
tion.

Commission response

The commission is committed to making as many aspects
of metering services as possible competitively available over
time. As discussed in §25.311 and its preamble, they will
be phased in over time as the commission determines that
the infrastructure is available in the market to support such
services. COMETWG will assist the commission in making
this determination. COMETWG has met regularly to develop
the necessary market guides and determine the next steps
to be undertaken in developing this market. COMETWG will
also bring recommendations to the commission. In reference
to the comments by Wal-Mart, the commission notes that this
is not the proper forum to discuss the metering credits as they
are the subject of contested proceedings. No revisions were
necessitated by these comments.

Comments on proposed §25.214

There were no comments on subsections (a)-(c).

Comments on subsection (d)(Tariff for Retail Delivery Service)

Chapter 1: Definitions

The TDUs proposed to modify the term "Billing Meter" to replace
the specific reference to §25.311 with a more general reference
for consistency. The TDUs proposed this to ensure that when
the commission’s substantive rules change resulting in section
number changes, the Tariff references will still be accurate. CMC
commented that the proposed changes are overly broad and that
there will be revisions to this Tariff as other metering services
become competitive and any changes in rule numeration could
be addressed then.

Commission response

The commission agrees with CMC that the changes proposed
by the TDUs are overly broad and that there is value in having
specificity where possible. The commission also does not antici-
pate that the rule numbers will change and agrees that there will
be opportunities to correct them in the unlikely event the number
was to change. Therefore, the commission makes no change to
the Tariff to reflect the TDUs’ proposed change.

TXU Energy proposed a change to the definition of "Construction
Service" to clarify that it is the delivery system facilities that are at
issue whether or not the Meter is owned by the TDU or whether
it is a competitive Meter.

Commission response

The commission agrees and amends the Tariff accordingly.

The TDUs proposed to add a definition for the term "Metering
Equipment," differing from the term "Meter." AppLab expressed
concern about this, specifically if IDRs are considered "Metering
Equipment" owned by the TDUs, whether they would be sub-
ject to this Tariff. AppLab commented that if the commission
chooses to separate these two, it should carefully review each
instance where Meter and Metering Equipment are used to see
if separating them has any unintended consequences. AppLab
suggested that it becomes unclear when you separate the two.

Commission response

The commission agrees with the TDUs that there is a need for
a definition of other Metering Equipment such as transformation
equipment that is owned by the TDU and adds the definition to
the Tariff. However, the commission agrees with AppLab that

28 TexReg 10440 November 21, 2003 Texas Register



there could be confusion about what constitutes Metering Equip-
ment with this proposed definition and clarifies the definition to
exclude communication and storage equipment necessary for
access to data.

The TDUs proposed to modify the term "Meter Owner" to replace
the specific reference to §25.311 with a more general reference
for consistency. The TDUs proposed this to ensure that when
the commission’s substantive rules change with resulting num-
ber changes, the Tariff references will still be accurate. CMC
commented that the proposed changes are overly broad and that
there will be revisions to this Tariff as other metering services be-
come competitive and any changes in rule numeration could be
addressed then. The TDUs also proposed to change this defini-
tion to state that that the Meter Owner shall be the TDU if the cus-
tomer does not choose to designate a Meter Owner. The TDUs
proposed this change to avoid the implication that a customer’s
decision not to exercise the right to choose a Meter Owner con-
stitutes a failure of a duty or obligation.

Commission response

The commission disagrees with the proposed change to elim-
inate a rule reference and agrees with CMC. The commission
makes no adjustments to the definition for that purpose. The
commission agrees with the TDUs that not choosing to partici-
pate in competitive metering does not constitute a failure on the
part of the customer and amends that part of the definition to
indicate that if a customer chooses not to participate in compet-
itive metering that the TDU will continue to provide and own the
Meter. However, the commission would note that when a com-
petitive Meter is installed the TDU ceases to be the Meter Owner,
and in the event that the customer does not designate a "Meter
Owner," the Meter Owner should be the customer.

The TDUs suggested the term "Meter Reading" be modified to
refer to the Meter rather than metering equipment since it is the
Meter that actually records the data. The TDUs also recom-
mended a change to collect rather than determine the informa-
tion recorded by the Meter as they believe it more accurately
reflects what is happening when the Meter is read.

Commission response

The commission agrees that it is the Meter that is recording
the information rather than the metering equipment and makes
changes accordingly. The commission disagrees with the
change proposed by the TDUs to replace the word "determines"
with "collect." There are times when Meter Data is unavailable
and as part of the Meter Reading process it is the TDUs
responsibility to estimate the data, or make determinations
based on missing data and the commission does not intend to
eliminate that responsibility, therefore, the commission declines
to make that change.

The TDUs proposed to alter the definition of "Retail Customer’s
Electrical Installation" to reflect that the Meter and Metering
Equipment may both be on the Retail Customer’s point of
delivery, and yet neither are part of the customer’s electrical
installation.

Commission response

The commission agrees that Metering Equipment should also
be included in this definition and makes changes to the Tariff to
reflect this.

The TDUs recommended several changes to the definition of
"Tampering." They proposed a change to ensure that Tampering

included disrupting the storage or communications functions of
the Meter and refers to Meter Data rather than billing data. The
TDUs were concerned that the Tampering definition continue to
apply to damage not only to meters but to other company facili-
ties such as distribution lines, transformers, and substations.

CMC proposed to limit the definition of "Tampering" in a situation
where an object is attached to the Meter so that the object com-
promises the ability of the TDU to perform its necessary func-
tions. CMC also proposed that altering Meter Data should be
considered Tampering only if it is data used for TDU or CR billing
and settlement. CMC proposed that Tampering not include rea-
sonable and timely access by the customer or customer’s agent
to any and all customer data or signals based on customer data.

AppLab proposed an intent standard be added to protect against
situations where there is inadvertent disruption of the communi-
cations with the Meter. AppLab proposed to add a new term
"interference" to address this problem which would require the
TDU to make recommendations to the customer to correct the
interference.

Commission response

The commission finds that disrupting the storage or communica-
tion functions of the Meter, as well as auxiliary functions directly
related to billing and settlement data collection, would affect the
Company’s ability to read the data and is, therefore, addressed in
the definition. In reference to CMC’s comments, and consistent
with the response to Preamble Question Number 2, the com-
mission finds that there is nothing in the rule that precludes the
customer to attach a device to the Meter, if such device does
not result in Tampering. In addition, the definition of Tamper-
ing does not relate to all forms of alteration or actions, rather it
focuses on the ability to "adversely affect the integrity" of a func-
tion. In reference to AppLab’s comment, the term "Tampering"
does imply improper intent rather than an action resulting in an
inadvertent consequence. The commission further notes that it
is the responsibility of the customer and its agent to assure that
the installed technology does not interfere with the TDU’s func-
tions. The commission has not made any revisions in response
to this comment.

RRI recommended a definition of "Communications Channel" be
added consistent with its recommendation for Section 4.7.2.1.
The TDUs argued that this was unnecessary and would be ad-
dressed in the agreement filed with the TDUs in each of their
Tariff filings.

Commission response

The commission agrees that such a definition for "Communica-
tion Channel" is unnecessary. In addition, consistent with the
commission discussion regarding physical access, such a defi-
nition may become subject to the state of the technology and may
impact customer access. The commission declines to make the
change.

Section 4.3.6, Selection of Rate Schedules

In initial comments, TDUs recommended a modification to refer
to both changes in the Company’s facilities and the Meter, since
changes in either one could potentially require a different billing
methodology.

Commission response

The commission agrees that a change to the Meter could require
a different billing methodology and agrees that it is appropriate
for the methodology to become effective in the next full billing

ADOPTED RULES November 21, 2003 28 TexReg 10441



cycle. Therefore, the commission makes changes to the Tariff
requested by the TDUs.

Section 4.3.8.2, Noticed Suspension not Related to Emergen-
cies or Necessary Interruptions

The TDUs recommended that the phrase "unauthorized recon-
nection" be modified to read "unauthorized connection or recon-
nection." Specifically, the TDUs noted that with the advent of
competitive metering, the Tariff should recognize that the unau-
thorized connection of a Meter could result in suspension of De-
livery Service. The TDUs also noted that the commission had
made this same change in Section 5.3.7.2. The TDUs also sug-
gested changing the word "equipment" to the defined term "Me-
tering Equipment" to clarify the equipment to which the section
refers.

Commission response

The commission agrees with both changes suggested by the
TDUs and amends the Tariff accordingly.

In Item (4), the TDUs suggested that the Item refer to the word
"Meter" since a Retail Customer must provide reasonable access
to the Meter, even if it is a Non-Company Owned Meter, as well
as the Company’s facilities located on the Customer’s premises.
The TDUs noted that this same change was made in Section
5.3.7.2.

Commission response

The commission agrees with the change proposed by the TDUs
and amends the Tariff as suggested.

Section 4.4.4, Billing Cycle

The TDUs suggested that the second paragraph of the section
should be modified to refer to the Company’s, not the Retail Cus-
tomer’s "remote Meter Reading capability." The TDUs believe
that this is an error in the current Tariff that should be corrected
in the current rulemaking since it is the Company, not the Re-
tail Customer, that must be able to read the Meter for purposes
of billing the CR. AppLab stated that the Meter Owner needs to
know the Meter Reading schedule.

Commission response

The commission agrees that the Company must be able to read
the Meter for the purpose of billing the REP, regardless who owns
the remote reading capability. The commission finds, however,
that the Company has the obligation to read the Meter regard-
less of ownership or type of metering technology, and that this
is implicit in the Tariff. The commission, therefore, finds that no
change is necessary. AppLab did not justify its statement to a
sufficient degree for the commission to entertain such a revision.

Section 4.7.1, Measurement

The TDUs suggested that in this section, comments to Pream-
ble Question Number 5 should be implemented. The TDUs sug-
gested that the commission delete the words in the second para-
graph, "billing by a CR," because the TDU should not be required
to provide all data used for billing by a CR. The TDUs also recom-
mended that the first paragraph should refer to measurements
obtained from "Meters and Metering Equipment."

Commission response

The commission notes that this issue is addressed in Preamble
Question Number 5. The commission disagrees that measure-
ments are made from the Metering Equipment and declines to
make the TDUs’ suggested change. The commission disagrees

that RRI’s requested change clarifies anything and declines to
amend the Tariff.

The TDUs also recommended changing the commission’s ref-
erence to §25.311 to a more generic reference of "competitive
metering rules," or alternately, to the term "Applicable Legal Au-
thorities" for the same reason as stated in the TDUs’ discussion
of the term "Meter or Billing Meter." CMC argued against this
change because "Applicable Legal Authorities" is overly broad.
CMC stated that the language suggested by the TDUs could be
interpreted to allow ERCOT Protocols to usurp areas that should
only be addressed by the commission. CMC noted that these
rules will need to be revisited as additional phases of competi-
tive metering are implemented and thus it should not be difficult
to ensure that rule references are accurate when other changes
are made.

Commission response

The commission agrees with CMC that the changes proposed
by the TDUs are overly broad and that there is value in having
specificity where possible. The commission also does not antici-
pate that the rule numbers will change and agrees that there will
be opportunities to correct them in the unlikely event the number
was to change. Therefore, the commission makes no change to
the Tariff to reflect the TDUs’ proposed change.

The TDUs also suggested deleting the first sentence in the sec-
ond paragraph because it is redundant, and removing the capi-
talization of the word "Settlement" in the second sentence of the
second paragraph because it is not a defined term in the Tariff.

Commission response

The commission agrees with the proposed clarification and
amends the Tariff accordingly.

CMC requested that a requirement be inserted to require TDUs
to perform "timely" instead of "monthly" Meter reads and that the
TDU supply data used for billing by a CR unless the CR has ex-
pressly waived consent. TDUs encouraged the commission to
reject the vague "timely" standard as it has nothing to do with
competitive metering and is beyond the scope of this rulemak-
ing. TDUs also stated that Meter Reading and billing is a market
standard.

Commission response

The commission agrees with the TDUs’ determination that the
length of time for Meter reads is really not within the scope of
this project. The requirement for the TDU to supply all data for
CR billing is addressed in Preamble Question Number 5.

Section 4.7.2, Meter Reading

RRI proposed that where an existing communications channel
has been established for Meter Reading purposes, the CR
should be granted read-only access without additional charge.
Additionally, if a CR or customer is able to negotiate a more
favorable communications rate, RRI stated that it should be
allowed to do so and that savings should be passed back to
the CR or customer. The TDUs argued that these rates have
been determined in rate cases and are inappropriate for a
rulemaking proceeding. The TDUs recommended that the issue
be addressed in the compliance Tariff proceedings related to
competitive metering credits (see Tariff Control Numbers 28556,
28559, 28560, 28562, and 28563) where rate schedules and
discretionary charges can be considered.

Commission response
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The commission agrees that the proposal by RRI has rate impli-
cations and should be considered in the forum where the Tariffs
are being considered, and is, therefore, outside the scope of this
rulemaking.

Section 4.7.4, Meter Testing

TDUs commented that the proposed added language would
have the effect of changing a Tariff provision that was neutral
on billing for Meter tests, to one that basically provides for a
free Meter test for every customer, every four years. TDUs
stated that this conflicts with §25.311, which governs charges
for testing of Non-Company Owned Billing Meters, and which
allows TDUs to charge for Meter tests, and also conflicts with
existing TDU rate schedules which provide for charging for
Meter tests, if the Meter is found to be accurate. TDUs also
noted that the language, while making sense when applied to
bundled utilities, is not appropriate for a TDU since the bundled
utility receives the request for a Meter test directly from its
customer. Thus, bundled utility personnel are trained to handle
a customer’s problem to assess whether a test is likely to help
with the customer’s concerns. The TDUs asserted that, as a
result, in a large percentage of cases, the issue is resolved
without a Meter test. The TDUs finally noted that if the TDU is
required to perform a Meter test upon receipt of an electronic
transaction with no chance to assess whether a Meter test
is actually needed, or if there is another way to resolve the
customer’s concerns, that the number of unnecessary Meter
tests and the total number of tests performed will skyrocket.
Accordingly, the TDUs asserted that financial responsibility for
unnecessary testing sends the appropriate signal in the current
market structure.

The TDUs also indicated that the proposed amendment creates
an incentive to abuse the process established for cycle Meter
reads in situations where there is not a problem with the Meter,
but rather because a cycle Meter read is desired. Under the pro-
posed amendments, the TDUs asserted that a person request-
ing a Meter read would get it free even though there may not be
a problem present.

TXU Energy stated that the proposed Tariff conflicts with §25.311
and existing commission-approved TDU rate schedules which
permit TDUs to charge CRs for Meter tests. If the commission
decides to go ahead with the Tariff as published, TXU Energy
recommended that the commission also allow the CR to be able
to pass along the cost of the test to the Retail Customer. Cur-
rently the CR is charged by the TDU for each Meter test but is
unable to pass those charges along to the Retail Customer. TXU
stated that there is no public policy justification for this one-sided
outcome.

Commission response

The purpose of Meter testing is not only to ascertain that the
meters perform within acceptable parameters, but also to en-
courage proper maintenance of the meters. In addition, allow-
ing customers to test meters at no cost at reasonable intervals
gives customers trust in the market place. In fact, the increase
in Meter test requests in the wake of deregulation and fuel fac-
tor increases is an indication that customers need this service
to provide assurance that system reliability is as high as it was
prior to deregulation. As in past, instances when customer re-
quests for Meter testing spiked after changes in customers’ bills,
this current spike may normalize to previous levels once cus-
tomers feel more comfortable with the new market. Should there

be a continuing, dramatic change in the number Meter tests re-
quested by customers, this should be revisited in the context of
the TDU’s transmission Tariff. The commission also finds that
the change is not inconsistent with §25.311, because the Tariff
language pertains to a customer’s right to request a Meter test,
whereas the §25.311 relates to the REP requesting a Meter test
of competitively owned meters. The commission therefore de-
clines to make the change requested by the TDUs at this time.

Finally, the TDUs asserted that the proposed change is outside
the scope of a rulemaking to amend the Tariff to implement com-
petitive metering. The TDUs stated that the proposed change is
not needed to implement competitive metering and in fact con-
flicts with the competitive metering rule. The TDUs also stated
that the proposed rule affects Meter testing for all customers, in-
cluding residential, even though they are not affected by compet-
itive metering. The TDUs thus asserted that these issues were
not noticed and have not been discussed in the rulemaking, and
that any such Tariff should only be considered when the commis-
sion has had an opportunity to fully consider the issues raised
and the rate implications involved. The TDUs therefore recom-
mend that existing Tariff language be retained.

Commission response

The commission disagrees that the proposed change was not
properly noticed and is outside the scope of this rulemaking. The
change merely makes the Tariff consistent with the applicable
commission rules. In addition, the change was in the strawman
made available to the parties prior to publication of this rule, and
was included in the rule language as published for comment in
the Texas Register.

The TDUs also suggested replacing the reference to §25.124 of
this title (relating to Meter Testing) with the defined term "Appli-
cable Legal Authorities" in the first sentence and capitalizing the
term "Meter" in the second paragraph since it is defined. The
TDUs also proposed changing the last line of the final paragraph
so as to reference the Protocols of the Independent Organization
(i.e., ERCOT) pursuant to which the CR will be notified that the
Meter has been replaced as a result of the Meter test. The TDUs
indicated that this would be consistent with other references in
the Tariff to the Protocols of the Independent Organization.

Commission response

Consistent with prior commission discussions regarding this is-
sue, the commission declines to make the proposed revision.

AppLab commented that there is an apparent conflict between
Section 4.7.4 and §25.311 in terms of who should be notified
if a Meter fails to test within accuracy standards. Section 4.7.4
stated that the CR should be notified and §25.311 stated that the
customer and the Meter Owner should be notified.

Commission response

The commission disagrees with AppLab and determines that
these two provisions are not in conflict. Chapter 4 of this Tar-
iff defines the relationship between the TDU and CR; therefore
TDU responsibilities to the Meter Owner and customer would be
misplaced if inserted in Chapter 4. Thus, the commission makes
no changes to the Tariff.

Section 4.8, Data Exchange

CMC proposed additional language to reflect that the customer
owns all the data collected by the Meter serving the customer
and has an absolute right to access all data from the Meter in-
cluding any signals based on data collected by the Meter in a
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timely manner. TDUs stated that this provision was unnecessar-
ily duplicative of the broad provisions in §25.311. TDUs com-
mented that the specific additional requirements that are to be
imposed on the TDUs are sufficiently spelled out elsewhere in
the proposed Tariff amendments and CMCs language should not
be adopted.

Commission response

As discussed in response to Preamble Question Number 5, the
commission finds that the TDU’s obligation in data collection for
the REP is limited to data collected for purpose for billing and
settlement, and any other data expressly required by commis-
sion rule. The commission declines to make the revisions.

Section 4.8.1, Data from Meter Reading

The TDUs noted that it is in this section (in addition to Section
4.7.1) that comments made to Preamble Question Number 5
should be implemented. The TDUs recommended deletion of
the first paragraph phrase, "and any Meter Data required for CR
to bill the Retail Customer" because the TDU should not be re-
quired to make available to a CR any Meter Data that may be
required by the CR for its billing to Retail Customers.

The TDUs also recommended the following changes: (a) to re-
place the phrase "in a timely manner" with the Applicable Legal
Authorities that govern timelines in order to avoid disputes over
what constitutes "timely manner." The TDUs noted that, as com-
mission rules or ERCOT Protocols are changed or adopted to
address this subject, the TDUs will remain bound to comply with
whatever time requirements those rules or Protocols mandate;
(b) to add a cross-reference to Section 5.10.2 for clarification
since this subject is also addressed in that section; (c) to amend
the second paragraph by referring to the service agreement in
Section 6.3 of the Tariff that is required before installation of a
Non-Company Owned Meter, and that provides for authorization
of CR access to the Meter; and (d) to reword and incorporate in
the last paragraph, a reference to the definition of "advanced me-
tering" as that term is defined in §25.341, so as to avoid any con-
fusion concerning "advanced meter customers" since the com-
mission likely intends that this phrase refers to customers who
use advanced metering. CMC proposed that the TDU not be re-
quired to send data to a CR who has expressly waived receipt.

Commission response

With the exception of the TDU comment regarding the meaning
of the phrase "advanced meter customer," the commission has
addressed these issues in the response to Preamble Question
Number 5. In addition, the changes proposed by the parties are
dealt with in the responses to the specific comments related to
the proposed revisions. The commission has not made any ad-
ditional revisions in response to these comments. The commis-
sion does, however, agree that the meaning of "advanced meter
customer" needs to be more clearly delineated and adopts the
TDUs’ proposed language.

GAP proposed to expand the web-portal data to standard meter
customers also. TDUs argued that this proposal has to do with
existing standard meters, not competitive metering, and is there-
fore, outside the scope of this rulemaking.

Commission response

The commission agrees with the TDUs that this is outside the
scope of this rulemaking proceeding and declines to make the
suggested changes to the rule.

AppLab commented that regardless of whether the Independent
Organization is reading the Meter independently from the TDU,
the TDU has included these services as part of its rate and
should provide the services to all Retail Customers and the pro-
vision "unless provided by the Independent Organization" should
be removed from Section 4.8.1.

Commission response

The commission determines that this is outside the scope of this
rulemaking and declines to change the rule in accordance with
this suggestion.

Section 5.4.6, Retail Customer’s Duty Regarding Company’s Fa-
cilities on Retail Customer’s Premises

The TDUs suggested for consistency the phrase "use of the Me-
ter" should be changed to "access to Meter Data" and the defined
term "Meter" should be capitalized.

Commission response

The commission disagrees with this change because a customer
may use a meter for other purposes, such as energy manage-
ment, besides data gathering only. The commission does agree
that the term "meter," as a defined term in the Tariff, should be
capitalized and amends the Tariff accordingly.

Section 5.10.2, Retail Customer’s Rights and Responsibilities

The TDUs proposed changes to reflect comments addressed
in Preamble Question Number 2. AppLab commented that this
wording allows the TDU to narrowly interpret what types of phys-
ical access are allowed in its service territory.

Commission response

The commission has addressed this in response to Preamble
Question Number 2.

Section 5.10.2.1, Requirements, and Section 5.10.3, Metering
of Retail Customer’s Installation in Multi-Metered Buildings

The TDUs requested that the reference to the term "Company’s
Meter" be changed to read "Meter" consistent with other parts of
the Tariff.

Commission response

The commission agrees with this change and amends the Tariff
accordingly.

Section 5.10.5, Non-Company Owned Meters

RRI suggested language to allow the Retail Customer or the cus-
tomer’s designated agent to request removal of a competitively
owned Meter.

Commission response

The commission agrees that the customer or customer’s desig-
nated agent should also be allowed to request removal of a Meter
and amends the rule accordingly. The commission also amends
this section to make clarifying changes.

CMC proposed that meters not be removed upon de-energiza-
tion of the Meter unless a specific request has been made for re-
moval by the customer, CR, the customer’s designated agent, or
the Meter Owner. CMC proposed that the Meter removal may be
performed if a request is made to energize the Meter and there
is not an agreement in place with the Meter Owner at the time
that energization is being performed. The TDUs disagreed with
CMC’s proposed language as they conclude that it is equivalent
to Meter slamming; if one Retail Customer makes a decision for
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a competitive Meter and then vacates the premise, the TDUs ar-
gued that the next Retail Customer to occupy the premise should
not be "slammed" with a competitive Meter. According to the
TDUs, if a customer elects competitive metering then the cus-
tomer will have an agreement with the TDU governing the Meter
and under which circumstances the Meter will be removed.

Commission response

The commission agrees with CMC that the Meter should not be
removed immediately on de- energization since the new cus-
tomer may want to utilize the competitive Meter left with the prop-
erty and should not have to incur the costs of re-installing the
Meter. The commission disagrees with the TDUs that this prac-
tice constitutes Meter slamming. In the CMC proposal, if a new
customer calls to have the site energized and has not entered
into the agreement for competitive metering then a TDU Meter
would be installed upon energizing the site; therefore, the cus-
tomer has never been energized with a competitive Meter and
there is no harm to the customer. The commission amends the
Tariff to reflect the changes submitted by CMC.

All comments, including any not specifically referenced herein,
were fully considered by the commission. In adopting this sec-
tion, the commission makes other minor modifications for the
purpose of clarifying its intent.

This amendment is adopted under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 (Vernon 1998, Sup-
plement 2003) (PURA) which provides the commission with the
authority to make and enforce rules reasonably required in the
exercise of its powers and jurisdiction; and specifically, PURA
§39.203 which grants the commission authority to establish rea-
sonable and comparable terms and conditions for open access
on distribution facilities for all retail electric utilities offering cus-
tomer choice, and comparable rates for open access for all re-
tail electric utilities offering customer choice; and PURA §39.107
which requires that metering services provided to commercial
and industrial customers be provided on a competitive basis be-
ginning on January 1, 2004.

Cross Reference to Statutes: Public Utility Regulatory Act
§§14.002, 14.052, 39.107, and 39.203.

§25.214. Terms and Conditions of Retail Delivery Service Provided
by Investor Owned Transmission and Distribution Utilities.

(a) Purpose. The purpose of this section is to implement Pub-
lic Utility Regulatory Act (PURA) §39.203 as it relates to the estab-
lishment of non-discriminatory terms and conditions of retail delivery
service, including delivery service to a Retail Customer at transmission
voltage, provided by a transmission and distribution utility (TDU). A
TDU shall provide retail delivery service in accordance with the terms
and conditions set forth in this section to those Retail Customers par-
ticipating in the pilot project pursuant to PURA §39.104 on and after
June 1, 2001, and to all Retail Customers on and after January 1, 2002.
By clearly stating these terms and conditions, this section seeks to fa-
cilitate competition in the sale of electricity to Retail Customers and
to ensure reliability of the delivery systems, customer safeguards, and
services.

(b) Application. This section, which includes the pro-forma
tariff set forth in subsection (d) of this section, governs the terms and
conditions of retail delivery service by all TDUs in Texas. The terms
and conditions contained herein do not apply to the provision of trans-
mission service by non-ERCOT utilities to retail customers.

(c) Tariff. Each TDU in Texas shall file with the commission
a tariff to govern its retail delivery service using the pro-forma tariff in

subsection (d) of this section. TDUs may add to or modify only Chap-
ters 2 and 6 of the tariff, reflecting individual utility characteristics and
rates, in accordance with commission rules and procedures to change
a tariff. Chapters 1, 3, 4, and 5 of the pro-forma tariff shall be used
exactly as written. These chapters can be changed only through the
rulemaking process. If any provision in Chapter 2 or 6 conflicts with
another provision of Chapters 1, 3, 4, and 5, the provision found in
Chapters 1, 3, 4, and 5 shall apply, unless otherwise specified in Chap-
ters 1, 3, 4, and 5.

(d) Pro-forma Retail Delivery Tariff.

(1) Tariff for Retail Delivery Service.
Figure: 16 TAC §25.214(d)(1)

(2) Compliance tariff. Compliance tariffs pursuant to this
section must be filed by December 1, 2003 to be effective January 1,
2004.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 7,

2003.

TRD-200307626
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: November 27, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 936-7223

♦ ♦ ♦
PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION

CHAPTER 61. COMBATIVE SPORTS
16 TAC §§61.1, 61.10, 61.20, 61.21, 61.30, 61.40 - 61.43,
61.46, 61.47, 61.80, 61.91, 61.105, 61.107, 61.109, 61.110,
61.120

The Texas Department of Licensing and Regulation ("Depart-
ment") adopts amendments to existing rules at 16 Texas Admin-
istrative Code, §§61.1, 61.10, 61.20, 61.21, 61.30, 61.40 - 61.43,
61.46, 61.80, 61.91, 61.105, 61.107, 61.109, and 61.110 and
new §61.47 and §61.120, regarding the Combative Sports pro-
gram. Sections 61.10, 61.21, 61.30, 61.40, 61.41, 61.43, and
61.120 are adopted with changes to the proposed text as pub-
lished in the September 26, 2003, issue of the Texas Register
(28 TexReg 8243). Sections 61.1, 61.20, 61.42, 61.46, 61.47,
61.80, 61.91, 61.105, 61.107, 61.109, and 61.110 are adopted
without changes and will not be republished.

The rules are amended to correct references to statutes and
rules and to make changes to reflect statutory changes made
by Senate Bill 279, Acts of the 78th Legislature.

The Department drafted and distributed the proposed rules to
persons internal and external to the agency. One written com-
ment was received regarding the proposed rules. Oral com-
ments were received at a public meeting held on October 7, 2003
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at 9:00 a.m. at 920 Colorado, Austin, Texas. In addition, the De-
partment has identified typographical errors and items uninten-
tionally omitted.

Section 61.10--Definitions is changed at paragraph (20) to add
the word "and" between the words "barrier" and "free". The Tech-
nical Zone consists of a barrier and an open or free area between
the ring and the front row of seats.

Section 61.21--General Prohibitions is changed at subsection (c)
replacing the words "boxer’s" in the first sentence, and the word
"boxing" in the second sentence with the word "contestant’s" in
both places. Combative sports include several disciplines other
than boxing. Subsection (c) is also changed by adding the sen-
tence "A person 36 years of age or older may not be licensed
as a contestant for an Elimination Tournament." This sentence is
added to clarify the intent that persons over a certain age may not
participate in Elimination Tournaments. A commenter proposed
that §61.21(c) be changed to require a stress test in addition to
the requirements set out in the rule as published. The depart-
ment is not opposed to stress tests being required, however, it
is not included at this time, since to do so would raise the pos-
sibility of republication of the proposed rule; this change could
be significant to applicants for licensure as contestants. Further,
the department will address this issue at a later date when it will
have the benefit of input from the Medical Advisory Committee.

A commenter inquired whether §61.30--Responsibilities and Au-
thority of the Department should include language specifying the
number of guests a ring official could invite to sit in the tech-
nical zone to address identifying other persons allowed in the
zone. Subsection (s) of this rule provides that the department
shall have sole control over the technical zone including who
may be admitted. The department has not changed this rule to
specify for all events who may enter the zone since each event
presents different circumstances. The department needs the
flexibility to adjust to the requirements of each event. For ex-
ample, media coverage of a high profile title bout will be intense
and the number of media personnel needed within the zone is
high. Other events have little media coverage and allowing by
policy or rule a high number of media invites abuse. Section
61.30(g)(1) is changed by deleting the word "an" in the third sen-
tence. The department received a written comment suggesting
that §61.30(g)(2)(A) be changed by establishing a review panel
made up of five appointees from four geographic areas of the
state to review and rate ring officials. The purpose would be
to ensure fairness in the alignment of the rotation selection. The
process for selection of ring officials in paragraph (1) establishes
the rotation list and paragraph (2) establishes criteria to be used
to review the qualifications of the person on top of the rotation
list. If that person is not qualified under paragraph (2), the next
person on the list is reviewed. The department believes that the
process as currently used is fair. No changes are made.

Section 61.40--Responsibilities of the Promoter is changed
at subsection (a)(2) by deleting the word "boxing" from the
first sentence. Subsection (b)(16)(L) is changed by deleting
the word "boxing." A commenter suggested that subsection
(b)(16)(O) be changed to define "emergency medical personnel"
to mean trained paramedics as they are better trained than
emergency medical technicians. The statute provides that a
promoter is responsible for having an ambulance serviced by
two emergency medical technicians on hand for each bout.
Thus, even though having paramedics on hand would provide a
greater margin of safety for injured contestants the department
cannot by rule require paramedics to be on hand.

A commenter proposed changing §61.41--Responsibilities of the
Referee at subsection (q) to extend the period during which a ref-
eree must have been tested to show eyesight of at least 20/40
uncorrected from 180 days to one year. The commenter, a physi-
cian, indicated that annual testing would be adequate. The sub-
section is changed by deleting "180 days" and replacing it with
"one year."

Section 61.43--Responsibilities of Seconds is changed in sub-
section (i)(1) by replacing the word "will" with the word "may" in
the last sentence.

A commenter proposed that §61.46--Responsibilities of the
Ringside Physician be changed in subsection (l) to reference
a pre-fight medical form rather than a contestant’s application
form which includes a series of questions about the applicant’s
physical condition. The commenter indicated that another
form containing answers to questions about physical conditions
would elicit more useful information. The rule requires a ringside
physician to perform medical examinations and requires the
physician to review the application. This is a minimum. The
physician in conducting an examination is free to use any form
desired to elicit information. The application form should be
received by the Medical Advisory Committee to determine
whether it should be amended or if this subsection should
be changed. A commenter proposed to change §61.46(4) by
adding a new subparagraph (E) to allow the physician to require
additional medical tests for a post contest examination. Para-
graph (4) requires a post contest examination and does not limit
the manner in which the physician conducts the examination.
A new subparagraph (E) is not needed to authorize additional
tests.

Section 61.120--Medical Advisory Committee is changed to
comply with the provisions of Occupations Code, §2052.055
and Government Code, §2110.002. Subsection (a) is changed
to indicate that the presiding officer of the Commission of
Licensing and Regulation, with the approval of the Commission,
shall appoint members to the Medical Advisory Committee. A
new subsection (b) is added that indicates that the presiding
officer of the Medical Advisory Committee shall be appointed
by the presiding officer of the Texas Commission of Licensing
and Regulation with the approval of the Commission. New
subsection (c) reflects the change in the number of members
of the Medical Advisory Committee from five members to
seven members with the two additional members being public
members.

The amendments and new rules are adopted under Texas Oc-
cupations Code, Chapter 2052, §2052.052 which authorizes the
executive director to adopt reasonable and necessary rules to
administer this chapter and Texas Occupations Code, Chapter
51, §51.201 which authorizes the Commission to adopt rules as
necessary to implement this chapter and any other law estab-
lishing a program regulated by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapter 2052 and Texas Occu-
pations Code, Chapter 51. No other statutes, articles, or codes
are affected by the adoption.

§61.10. Definitions.

The following words and terms have the following meanings:

(1) Amateur--A person who engages in a contest or exhi-
bition where no cash prize is awarded to participate and who has never
received any purse or other article of value, other than the maximum
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amount established by an amateur organization recognized by the De-
partment.

(2) Bout /or contest--A combative sporting event wherein
contestants use their best effort to prevail through knockout, technical
knockout, judges decision, pinning or any other manner authorized by
the Executive Director.

(3) Chief second--The second designated by the contestant
as the primary advisor or assistant to the contestant.

(4) Code--The Texas Occupations Code, Chapter 2052,
"Combative Sports."

(5) Combative Sport--Boxing, wrestling, kick boxing,
shoot wrestling, pancration fighting/wrestling, shoot fighting/wrestling
or any form of competition in which a blow is struck.

(6) Commission--The Texas Commission of Licensing and
Regulation.

(7) Contestant--Any participant who competes in a com-
bative sport event regulated by the Texas Occupations Code, Chapter
2052.

(8) Deadwood--The numerical difference between tickets
printed and tickets used.

(9) Event--An organized series of individual contests or
bouts.

(10) License--A document issued by the Executive Direc-
tor permitting a person to participate at an event or in a particular pro-
fession or trade.

(11) Manager--A person who, under contract, agreement,
or other arrangement with a contestant undertakes to directly or indi-
rectly, control, or administer the contestant’s professional affairs.

(12) Matchmaker--One who arranges matches for profes-
sional contestants.

(13) Person--Any natural person, corporation, partnership,
association or other similar entity.

(14) Purse--The financial guarantee or any other remuner-
ation promised to contestants for participating in a contest and includes
guarantees for cable pay per view, radio, television or motion picture
rights.

(15) Promoter--Any person or entity that produces, stages,
arranges, advertises or conducts a combative sport contest.

(16) Ring Officials--Referees, judges, physicians and time-
keepers.

(17) Ringside Physician--An individual licensed to prac-
tice medicine by the Texas State Board of Medical Examiners , and
registered with the Department.

(18) Second--A person who provides assistance or advice
to a contestant during a contest.

(19) Shoot (or shooto) wrestling/fighting or Pancration (or
Pankraton, Pankration) wrestling/fighting--A form of full contact mar-
tial arts in which opponents may, while standing strike with the open
hand, kick, wrestle, throw, grapple and submit.

(20) Technical Zone--A barrier and free area between the
ringside and the first row of seats. There must be at least eight feet
between the edge of the ringside table farthest from the ring and first
row of seats.

(21) Timekeeper--A person who is the official timer of
the length of rounds/heats and the intervals between rounds/heats and
counts when a contestant is down.

§61.21. General Prohibitions.

(a) Judges, Timekeepers, Matchmakers, Referees and Ring-
side Physicians may not have a direct or indirect financial interest in
any contestant.

(b) Contestants and ring officials licensed under the Code may
not participate in an unauthorized event, unless such event is exempted
from licensing requirements under the Code.

(c) Persons under the age of 17 will not be issued a license.
Minors age 17 but not yet 18 may be issued a contestant’s license with
a notarized written consent from a parent or guardian. A person age
36 or older applying for a contestant’s license other than for an Elim-
ination Tournament contest shall submit a report of favorable physical
testing including but not limited to neurological examination, ophthal-
mologic examination, EEG (electroencephalography), EKG (electro-
cardiogram), negative HBV (hepatitis B), negative HCV (hepatitis C),
negative HIV (human immunodeficiency virus), completed application
and required fee. The Applicant may request an administrative hearing
if the Executive Director determines the physical testing results are not
favorable in any way and fails to issue a license for that reason. A per-
son 36 years of age or older may not be licensed as a contestant for an
Elimination Tournament.

(d) A matchmaker may not act as, and cannot be licensed as;
a contestant, ring official or second.

(e) A promoter may not act as, and cannot be licensed as; a
referee, timekeeper, or judge. A promoter may be licensed as a man-
ager and act as a second. A promoter may be licensed as a contestant
unless prohibited by Federal law.

(f) No person shall be allowed to participate in a contest, unless
the person has proof of identification and a current license to participate
in the event. Accepted proof of identification includes driver’s license,
passport, state issued identification cards, federal identification boxing
cards, or any other identification authorized by the Executive Director.

(g) A combative sports contest as defined in these rules may
not be held in the State of Texas unless it is approved by the Executive
Director or exempted from the Code.

(h) A Contestant may not act as, and cannot be licensed as a
Judge.

(i) A Person who is affiliated with a Ranking Organization
may not act as, and can not be licensed as a Judge.

§61.30. Responsibilities and Authority of the Department.

(a) The Executive Director may designate another employee
of the agency or contract employee to act in his/her stead in all matters
under these rules and the Texas Occupations Code, Chapter 2052.

(b) The representative for the Executive Director in charge of
a contest has complete authority over all phases of a contest, including,
but not limited to the weigh-in, matching of contestants, entrance to the
forum, passes to the technical zone, audit of ticket sales, and payment
of purses.

(c) For all contests, the Executive Director will assign the time-
keepers, referees, ringside physicians and judges.

(d) In title and championship fights, the Executive Director
will consult with the sponsoring or sanctioning body on the assignment
of judges and referees. The Executive Director will make assignments
for these fights.
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(e) The Department may request of a contestant, medical tests
to prove gender.

(f) The Executive Director may recognize and enforce disci-
plinary sanctions, disqualification, or medical suspensions imposed by
other combative sport authorities. If licensure is denied based on reci-
procity with another jurisdiction, the applicant has a right to a hearing.

(g) Selection of Ring Officials

(1) The assignment of ring officials will be made on a ro-
tational basis from a list of licensees and registrants. Assignments are
made to ensure the highest degree of safety for combative contestants.
The Department will assist license holders and registrants in develop-
ing expertise in the combative sport of their choice, to include training
and shadow officiating.

(2) The key determining factors for assigning ring officials
are:

(A) The ring officials’ level of expertise in connection
with the level of expertise required for a particular contest and a par-
ticular combative sport;

(B) the location of the fight;

(C) the location of the licensees residence; and

(D) any other factors as determined by the Executive
Director.

(3) If a ring official declines to work an event, that official
will miss his/her rotation.

(4) If a ring official declines to work an event five times in
succession, he/she will be taken off of the rotational list.

(5) In order to be reinstated on the rotation list, an official
may be required to complete additional training as determined by the
Executive Director.

(6) If a ring official under this subsection substitutes for
another who declined to work an event, the substituting official does
not lose his/her place on the rotational list.

(h) The Department shall assign two timekeepers for each
event, one to keep time and one to count for knockdowns.

(i) The Department representative may eject any person from
an event who violates Department rules or the Code.

(j) The Department will not approve matches between con-
testants in different weight categories, except by weight tolerances as
stated in §61.105 of this title (relating to Weight Categories and Weigh-
in).

(k) The Department will not approve matches between gen-
ders.

(l) The Executive Director or his/her designee may waive a
rule if circumstances justify a waiver. The waiver must be in writing or
later confirmed in writing.

(m) Licensure or registration does not automatically authorize
an individual to participate in an event.

(n) A decision rendered after a contest shall not be changed un-
less the Department determines that the compilation of the referee and
judges’ scorecard shows a clerical or mathematical error that caused
the decision.

(o) The Department may approve championship or title con-
tests if the Department has recognized the sponsoring sanctioning or-
ganization as a legitimate combative sport organization.

(p) Department representatives may check the number of gate
ticket containers. They may also check the containers for seals or pad-
locks. Tickets shall be accounted for after the event and a Department
representative may review that process.

(q) The Department may require of a contestant, neurological
or other medical testing.

(r) The Department may order a drug screen at any time for
good cause. If a drug screen is performed, the contestant is responsible
for paying the costs of the drug screen.

(s) The Department shall have sole control over the Technical
Zone including but not limited to who may be admitted and to assure
that no alcoholic beverages are allowed.

§61.40. Responsibilities of the Promoter.

(a) Bond and Insurance Requirements for Promoters

(1) A Promoter applicant must submit to the Department
proof of financial responsibility and insurance requirements. Financial
responsibility may be shown by:

(A) submitting a current financial statement prepared
by a certified public accountant, showing liquid working capital of
$10,000 or more; or

(B) submitting a $10,000 performance bond guarantee-
ing payment of all obligations relating to the promotional activity; and

(C) submitting a $15,000 surety bond, written by a
bonding company authorized to do business in the State of Texas,
which shall remain in effect for four years after the effective cancel-
lation date.

(2) The promoter shall provide insurance and pay all de-
ductibles for contestants, to cover medical, surgical and hospital care
with a minimum limit of $20,000 for injuries sustained while partici-
pating in a contest and $50,000 to a contestant’s estate if he dies of in-
juries received while participating in a contest. The insurance premium
and deductibles shall not be deducted from the contestant’s purse. The
promoter shall provide to the Department for each event sponsored, a
certificate of insurance showing proper coverage. The promoter shall
supply to those participating in the event the proper information for fil-
ing a medical claim.

(b) A Promoter shall:

(1) Bear all financial responsibility for the event.

(2) Provide the Department written notice of all proposed
event dates, ticket prices, and participants of the main event, at least
21 days before the proposed event date and obtain written approval
from the Department to promote the event prior to advertising or selling
tickets.

(3) Obtain written departmental approval for the fight card
at least 10 working days before the event date. The request shall con-
tain the full legal name, address, date-of-birth, Texas contestant license
number, Federal Identification number, weight, previous fight record
(by supplying current results from the contestant’s registry recognized
by the Professional Boxing Safety Act of 1996, 15 USC §§6301 -
6313), and number of rounds to be fought for each contestant. In addi-
tion, the Department may require submission of certified birth certifi-
cates or other official evidence of identification.

(4) Provide written notice to the Department of any change
in the card before the scheduled weigh-in. Notices announcing changes
or substitutions in the card must also be conspicuously posted at the box
office and announced from the ring before the opening contest.
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(5) Provide to the Department, written notice of any change
in the announced or advertised location, time or card cancellations be-
fore the scheduled weigh-in.

(6) Provide two ringside physicians, registered by the De-
partment, for each event.

(7) Provide at least one registered physician to conduct pre-
fight physicals. The Department may require additional physicians de-
pending on the event size. Provide a private area for the ringside physi-
cian to perform pre-fight examinations.

(8) Assure that beverages are only allowed in paper or plas-
tic cups at the event.

(9) Immediately after the event, compensate the ringside
physicians, timekeepers, judges, referees and contestants. Payment
of percentage contracts shall be made when the amount can be deter-
mined. Payments that do not require additional accounting or auditing,
shall be made in the presence of an authorized Department representa-
tive.

(10) Provide no less than two private dressing rooms of
adequate size for the contestants and their licensed managers, and
seconds, and separate dressing rooms for male and female contestants.
Only working Commission employees, contract inspectors, media,
physicians, licensed working ring officials, promoter, matchmaker,
manager and seconds will be allowed in the dressing rooms.

(11) Assure that no alcoholic beverages or illegal drugs are
in the dressing room.

(12) Ensure the safety of the contestants, officials, and
spectators.

(A) There shall be a pre-fight plan and route to remove
an injured contestant from the ring and arena. Upon request, the pro-
moter shall inform the Department of these plans. The plan shall in-
clude the name and location of a local hospital emergency room.

(B) A sufficient number of security personnel shall be
retained to maintain order.

(13) Schedule no less than 24 or more than 60 rounds for
each event. Contests between males shall have no more than three-
minute rounds with one-minute rest periods between rounds. Con-
tests between females shall have no more than two-minute rounds with
one-minute rest periods between rounds. No event shall exceed 10
rounds, except a championship or title contest, which shall not exceed
12 rounds. A sparring or exhibition event shall not exceed three rounds.

(14) Prior to advertising a championship or title contest,
file with the Department the contestants’ contracts.

(15) Contestants opposing one another must wear gloves
manufactured by the same company with the same brand name, model
and weight.

(16) Ensure that each event has the appropriate equipment
to include:

(A) The ring shall be a square with sides not less than 16
feet or more than 24 feet inside the ropes. The ring floor shall extend
at least 24 inches beyond the ropes on all sides. The ring floor shall
be of at least 3/4-inch material, adequately supported, and padded with
ensolite or similar closed-cell foam that is at least 1-inch thick.

(B) The padding shall extend over the edge of the ring
platform and have a top covering of canvas, duck, or similar material
approved by the Department.

(C) The covering shall be clean and be tightly stretched
and laced to the ring platform and may not have tears, holes or over-
lapping seams.

(D) The ring platform shall have at least three sets of
steps into the ring during a contest: one set for each contestant’s corner
and one set in the neutral corner to be used for the ringside physician
and the Department.

(E) The ring corners shall be protected inside the ring
with a urethane pad at least six inches wide. It shall be covered with
material similar to the ring floor covering, and the covering must be
long enough to cover all the rope joints.

(F) Ring posts shall be made of a strong material,
preferably steel, and shall be at least three inches in diameter. The
posts shall be secured under the ring to prevent spreading. The ring
shall be set up at least two hours before the contest is scheduled to
begin.

(G) There shall be four ring ropes at least one inch in
diameter evenly spaced, one foot apart. The lower rope shall be 18
inches above the ring floor. The ropes shall be attached to the ring
posts with turnbuckles and shall be stretched taut during all contests.
The bottom rope shall be padded with at least 2 inch of soft material.

(H) A bell that makes a sound loud enough to be heard
by the contestants, referee, and other officials.

(I) An appropriate receptacle for spitting for each con-
testant’s corner, clean water buckets for the contestants’ use, and at
least three chairs or stools in each contestant’s corner. The chairs shall
be labeled "seconds" and shall be used only by the contestant’s official
seconds.

(J) New gloves for all main events. If gloves used in
preliminary contests have been used before, they shall be whole, clean,
in sanitary condition, and subject to inspection by the referee and De-
partment representatives. Any gloves found unfit shall not be used and
must be replaced with acceptable gloves. There shall be extra sets of
gloves on hand to be used in case gloves are broken or in any way dam-
aged during a contest.

(K) Contestants in all weight categories up to, and
including welterweights, shall use eight-ounce gloves. In heavier
classes, they may wear ten-ounce gloves. Female contestants may
wear 10-ounce gloves.

(L) Gloves shall be kept in the possession of the pro-
moter and shall be made available for inspection by the Department for
a minimum of seven days after a contest.

(M) The ring apron shall be kept clear at all times of
objects including, but not limited to: cameras, microphones, and ad-
vertisements. A separate camera platform at a neutral corner of the
ring for use by cameramen may be provided. Cameramen may be al-
lowed on the ring apron during rest periods, between bouts, or at the
discretion of the Executive Director. No seats may be sold at the ring
apron.

(N) The Technical Zone shall be set up for the Depart-
ment.

(O) All emergency medical personnel and portable
medical equipment shall be located within the Technical Zone during
the event. There must be a resuscitator, oxygen, stretcher, a certified
ambulance, and an emergency medical technician on site for all
contests. The Executive Director may require additional medical
personnel and equipment depending on the number of bouts scheduled.
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(P) The judges’ chairs shall be high enough that their
shoulders shall be no lower than the ring floor. Physician ringside seats
shall be in the neutral corner(s).

(Q) There shall be at least one, but no more than three,
authorized promoter representative(s) at ringside at all times. Only
the promoter’s representative(s), Department officials, the press, physi-
cians, representatives of sanctioning bodies, and judges shall sit at the
ringside tables.

(17) In the event that a person who is intended to be a Con-
testant is not licensed at the time of the weigh-in it is the promoter’s
responsibility to pay the licensing fee by check. No cash or other forms
of payment will be accepted.

(c) Contract requirements between Promoter and Contestant.

(1) The promoter for an event shall have contracts with con-
testants executed in triplicate on Department forms showing the amount
of guarantee or percentage promised, the number and time limit of
rounds, when and where the contestants are scheduled to appear, weight
category, and other pertinent details governing the event. If applicable,
the compensation section must include the specifics of television, radio
and cable rights. The contract must define and provide for agreement
on compensation if the opponent fails to appear at the weigh-in or bout.
All contracts must state the dollar amount or percentage withheld for
expenses, taxes, advances, sanctions or any other items the promoter
seeks to subtract from a contestant’s purse.

(2) The promoter shall furnish one executed copy of the
contract to the contestants or their managers, retain one, and submit
one to the Department.

(3) All required information must be typed or legibly
printed, and the contestant and promoter shall initial any changes or
addenda.

(d) Tickets

(1) All tickets shall have printed on each half, the price in-
cluding any service surcharge or handling fee the promoter’s license
number, and event date.

(2) Roll tickets with consecutive numbers shall be sold only
at the box office on the day of the show.

(3) Tickets of different prices shall be printed on different
colored ticket stock.

(4) The promoter shall submit a sworn inventory to the De-
partment of tickets delivered to any outlet or event sponsor. The inven-
tory shall account for any known overprints, changes, or extras.

(5) Tickets shall not be sold for more than the actual capac-
ity of the location where the event is held.

(6) All tickets shall be torn in half and one half returned to
the ticket holder at the entrance gate. The other half shall be imme-
diately deposited in a sealed container, where it is to remain until the
Department’s representative witnesses the opening of the container. No
one shall pass through the gate without having their ticket torn or shall
occupy a seat unless holding a ticket half or have a working pass or cre-
dential with a specific seat assignment indicated on them. Passes and
or credentials may not be sold or bartered.

(7) If a main event or special added attraction is postponed
or cancelled for any reason, the promoter shall promptly refund ticket
sales. A special added attraction is the appearance of any person or
persons at any boxing event whose reputation or ability is calculated
to increase attendance. Tickets in the hands of ticket services shall be

returned to the promoter not later than when the box office at the boxing
event site has closed.

(8) Promoters shall hold tickets of every description used
for any event for at least 30 days after the event. The tickets shall be
kept in separate packages for each event for audit purposes.

(9) When computing gross receipts, the face value of tick-
ets, except deadwood, shall be included whether the tickets were sold
for cash, given away, or bartered for services provided.

(e) A promoter shall submit to the Department a tax report and
a 3% gross receipts tax payment within 72 hours after an event.

§61.41. Responsibilities of the Referee.

(a) Referees are responsible for enforcing the rules of the con-
test and shall exercise immediate authority, direction and control over
contests. The referee shall conduct a rules meeting before the first bout
of the event.

(b) The referee may eject from an event any person who vio-
lates the Code or Department rules. If a second violates these rules or
the Code, the referee may disqualify the seconds’ contestant.

(c) If an assigned referee is unable to officiate, he shall notify
the Department at least five hours before the contest.

(d) The referee may stop any contest:

(1) where there is reason to believe that continuing may
result in serious injury to either contestant;

(2) if a contestant cannot defend himself;

(3) because of an injury or a contestant’s poor physical con-
dition; or

(4) if the referee feels that a contestant is not fighting in
earnest.

(e) if a contestant is accidentally head butted in a contest but
can continue, the referee may stop the contest, for a reasonable time,
and inform the judges and the contestant’s second of the head butt.

(f) If the contestant who is knocked down does not rise before
the count of ten, the referee shall declare him the loser by a knockout. If
the contestant appears to be seriously injured, the referee may summon
the ringside physician into the ring, and declare the bout terminated by
knockout.

(g) If a mouthpiece is knocked out, the referee shall call time
during a break in the action, the contestant’s second will clean and rein-
sert the mouthpiece. If the mouthpiece is spit out the same procedure
will be followed and the referee can charge the contestant with a foul.

(h) The referee or Executive Director may disqualify a con-
testant and declare the opponent the winner after one warning by the
referee or Department representative for the use of profanity, obscene
or threatening gestures by a contestant, his manager, or his second.

(i) When a foul occurs, the referee shall call time and advise
the judges of the foul and the number of points they should deduct.

(j) Before each bout, the referee shall call the contestants and
their chief seconds together for final instructions. The referee shall
hold the chief second responsible for his contestant’s conduct during
the contest.

(k) When a low blow incapacitates a contestant, the referee
shall give him reasonable time to recover. The referee may confer with
the ringside physician. If a contestant shows an unwillingness to con-
tinue because of a low-blow claim, and the referee has resumed the
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fight, that contestant shall be declared the loser by a technical knock-
out.

(l) Knockdowns.

(1) When a punch knocks a contestant down, the referee
shall order the opponent to go to the ring’s farthest neutral corner, point-
ing to the corner, and immediately pick up the timekeeper’s count.

(2) The referee shall audibly announce the passing of the
seconds, accompanying the count with upward motions of his arm for
each second and indicating the count with visual finger counts after
each second.

(3) The referee shall stop counting if the opponent does not
remain in the neutral corner until the count is complete.

(4) No contestant who is knocked down shall be allowed to
resume boxing until the referee has finished counting to eight.

(5) If a contestant who is down rises before the count of ten
and goes down again without being struck, the referee shall resume the
count where he stopped.

(6) When a round ends before a contestant who was
knocked down rises, the bell shall not ring, and the count shall
continue. If the contestant rises before the count of ten, the bell shall
ring ending the round.

(7) The referee’s count is the official count.

(8) When a contestant is knocked down three times in any
round, the referee shall stop the contest, and the contestant scoring the
knockdowns shall be declared the winner by technical knockout.

(m) If a contestant does not answer the bell signifying the start
of a round, the referee shall give a ten count and declare him the loser
by a technical knockout.

(n) If a contestant who has been knocked out of the ring or has
fallen out of the ring during the contest fails to return immediately, the
referee shall give the contestant 20 seconds to return to the ring. After
a 20 second count, if the contestant has not returned to the ring, the
referee shall count the contestant out as if he were down. No one may
help contestants back into the ring.

(o) If during the first four rounds a contestant is pushed,
knocked or falls out of the ring, is injured by the fall and unable to
return, the referee shall declare the bout a technical draw. If this occurs
during later rounds, all completed and partial rounds in which the bout
is terminated shall be scored and the contestant ahead on points shall
be declared the winner by technical decision.

(p) A referee applicant must have at least three years active
experience as a referee in the combative sport he/she wishes to be li-
censed. Active experience means officiating in at least ten combative
sporting events per year. The Executive Director may approve licen-
sure for persons with comparative experience in any combative sport.
A licensed referee may act as a judge or a timekeeper.

(q) A referee must provide proof of testing by a licensed Op-
tometrist or licensed Ophthalmologist of eye sight at least 20/40 uncor-
rected. The test must be no more than one year before the contest to be
refereed.

§61.43. Responsibilities of Seconds.
(a) Each contestant must have two seconds unless the Depart-

ment permits otherwise. Each contestant shall have one chief second.

(b) The seconds shall dress neatly.

(c) Seconds shall keep their corners clean, dry, and free from
objects.

(d) Seconds may surrender for their contestants by standing on
the apron and signaling to the referee.

(e) A second may not:

(1) excessively coach a contestant during a round and shall
remain silent when instructed to do so by a Department representative
or the referee;

(2) throw excessive amounts of water on his contestant;

(3) toss a towel or any other object into the ring in token
surrender of his contestant;

(4) use any unapproved solution during the contest.

(f) A second shall remain seated in the chairs provided during
the rounds.

(g) If a second deliberately worsens a cut by spreading or tear-
ing it, the referee may disqualify the contestant.

(h) Only one second shall be allowed in the ring between
rounds, and he shall leave the ring enclosure at the timekeeper’s
warning. Two seconds will be allowed on the ring apron. All seconds
shall leave the ring platform promptly when the bell sounds for the
beginning of the next round, removing all obstructions including
stools, buckets and equipment.

(i) A second shall be responsible for a contestant’s corner sup-
plies.

(1) Approved supplies are ice (no loose ice) all ice must be
in an ice bag or Department approved container, water, cotton swabs,
gauze pads, clean towels, Adrenalin 1:10,000, Avitene, Thromblin, pe-
troleum jelly or other surgical lubricant, medical diachylon tape, and
Enswel. All coagulants shall be in a container with the proper manu-
facturer’s label and not contaminated by any foreign substance. The
use of unapproved substances may result in disciplinary action.

(2) All containers shall be properly labeled with the manu-
facturer’s label and not contaminated by any foreign substance.

(3) The use of an unapproved substance shall result in dis-
ciplinary action. No loose ice may be used in the corner and all ice
must be in an ice bag or other suitable container.

(4) Only water shall be permitted for dehydration of a con-
testant between rounds. Honey, glucose, or sugar, or any other sub-
stance may not be mixed with the water. Electrolyte solutions are pro-
hibited.

(5) Excessive use of any lubricant on the contestant’s body,
arms or face is prohibited.

(j) When the ringside physician enters a contestant’s corner,
the second in the ring shall yield immediately to the physician’s ex-
amination without interference. The referee will call time out until the
physician completes the examination. This will permit the corner the
full rest period to administer to their contestant. The Department may
disqualify a contestant, manager and/or second for unprofessional con-
duct in failing to cooperate with the ringside physician.

§61.120. Medical Advisory Committee.

(a) The presiding officer of the Texas Commission of Licens-
ing and Regulation, with the approval of the Commission, shall ap-
point a medical advisory committee to advise the Department concern-
ing health issues for contestants.

(b) The presiding officer of the advisory committee shall be
appointed by the presiding officer of the Texas Commission of Licens-
ing and Regulation, with the approval of the Commission.
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(c) The Committee shall be composed of seven members:

(1) one member shall be a trauma specialist;

(2) one member shall be an ophthalmologist;

(3) one member shall be a sports doctor;

(4) one member shall be a neurologist;

(5) one member shall be an emergency medical technician;
and

(6) two public members.

(d) The Committee shall make recommendations to the De-
partment concerning:

(1) physical tests for contestants; and

(2) registration requirements for ringside physicians.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307708
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: December 1, 2003
Proposal publication date: September 26, 2003
For further information, please call: (512) 463-7348

♦ ♦ ♦
CHAPTER 64. TEMPORARY COMMON
WORKER EMPLOYERS
The Texas Department of Licensing and Regulation ("Depart-
ment") adopts amendments to §§64.1, 64.20, 64.60, 64.70, and
64.91 and the repeal of §64.90 concerning the temporary com-
mon worker employers program without changes to the proposed
text as published in the September 5, 2003, issue of the Texas
Register (28 TexReg 7540), and will not be republished.

These rules are necessary to implement Senate Bill 279, en-
acted by the 78th Legislature that establishes the statutory au-
thority of the Texas Commission of Licensing and Regulation, the
Executive Director, and the department.

The Department drafted and distributed the proposed rules to
persons internal and external to the agency. No comments were
received.

16 TAC §§64.1, 64.20, 64.60, 64.70, 64.91

The amendments are adopted under Texas Labor Code, Chap-
ter 92 and Texas Occupations Code, Chapters 51 and 53, which
authorizes the Department to adopt rules as necessary to im-
plement this chapter and any other law establishing a program
regulated by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Labor Code Annotated, Chapter 92 and Texas Oc-
cupations Code, Chapters 51 and 53. No other statutes, articles,
or codes are affected by the adoption.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307707
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: December 1, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 463-7348

♦ ♦ ♦
16 TAC §64.90

The repeal is adopted under Texas Labor Code, Chapter 92 and
Texas Occupations Code, Chapters 51 and 53, which authorizes
the Department to adopt rules as necessary to implement this
chapter and any other law establishing a program regulated by
the Department.

The statutory provisions affected by the adopted repeal are those
set forth in Texas Labor Code, Chapter 92 and Texas Occupa-
tions Code, Chapters 51 and 53. No other statutes, articles, or
codes are affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307706
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: December 1, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 463-7348

♦ ♦ ♦
CHAPTER 65. BOILER DIVISION
16 TAC §§65.1, 65.10, 65.20, 65.60, 65.65, 65.70, 65.90,
65.100

The Texas Department of Licensing and Regulation (the De-
partment) adopts amendments to §§65.1, 65.10, 65.20, 65.60,
65.65, 65.70, 65.90, and 65.100 concerning the regulation of
boilers. Section 65.20 is adopted with changes to the text as
published in the September 5, 2003, issue of the Texas Register
(28 TexReg 7542). Sections 65.1, 65.10, 65.60, 65.65, 65.70,
65.90, and 65.100 are adopted without changes and will not be
republished.

These rules are necessary to implement Senate Bill 279, en-
acted by the 78th Legislature that establishes the statutory au-
thority of the Texas Commission of Licensing and Regulation, the
Executive Director, and the department.

The Department drafted and distributed the proposed rules to
persons internal and external to the agency. One comment was
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received from the American Insurance Association concerning
a proposed rule change to §65.20(c)(1)(A) that dropped the re-
quirement for registering a boiler within 30 days of the date an
owner made a request for inspection. The association pointed
out that since boilers not covered by insurance could have a tem-
porary permit to operate the effect of the proposed change would
be to provide an incentive to an owner to operate without insur-
ance. The association suggested changing the requirement for
uninsured boilers to remove the ability to obtain a temporary per-
mit. In reviewing the proposal as it applies to §65.20(c)(1)(B),
it became apparent to staff that making a change in order to
achieve equal treatment for uninsured and insured boilers would
result in unintended changes to the registration and certification
process for boilers. The intent of the proposed changes was to
make certain that boilers are not put into service prior to certifi-
cation. The provisions of both §65.20(c)(1)(A) and (B) establish
a process to allow operation and inspection of a boiler, but not
necessarily at full pressure, so as to facilitate inspection. In re-
sponse to the comment the language in §65.20(c)(1)(A) will not
be changed by this rule adoption, and it will continue as it did
before the rule was proposed.

The amendments are adopted under Texas Health and Safety
Code, Chapter 755, and Texas Occupations Code, Chapter 51,
which authorizes the Department to adopt rules as necessary to
implement this chapter and any other law establishing a program
regulated by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Health and Safety Code Annotated, Chapter 755
and Texas Occupations Code, Chapter 51. No other statutes,
articles, or codes are affected by the adoption.

§65.20. Licensing/Certification/Registration Requirements.

(a) Inspection of all boilers.

(1) All boilers not exempted by the Texas Health and Safety
Code Ann. Section 755.022 shall be inspected in accordance with the
Texas Health and Safety Code Ann. Section 755.025 and/or Section
755.026, or with requirements specified under the applicable rules.

(2) Boilers shall be inspected by the inspection agency
where the boiler is insured. All uninsured boilers shall be inspected
by the chief inspector or deputy inspector.

(b) Notice to owners or operators of boilers.

(1) All boilers, unless otherwise exempted, shall be pre-
pared for initial inspection, regular inspections, or hydrostatic tests,
whenever necessary, by the owner or operator when notified by the
chief inspector, deputy inspector, or authorized inspector.

(2) The owner or operator shall prepare each boiler, in ac-
cordance with Section 65.70(h) of this title (relating to Responsibilities
of the Licensee/Certificate Holder/Registrant), for an internal inspec-
tion and shall prepare for and apply the hydrostatic tests whenever nec-
essary on the date specified by the chief inspector, deputy inspector, or
authorized inspector. This date shall not be less than seven days after
the date of notification.

(3) No inspection shall be made by the chief inspector or
any deputy inspector on a

(c) Registration.

(1) The procedure for an owner or operator to follow in
registering a boiler with the department shall be as follows.

(A) At the time of purchase, installation, or prior to
commencing service, the owner or operator shall notify the inspection

agency that the time for assigning the state number and the initial in-
spection is imminent. The inspection agency will register the boiler
within 30 days of the owner or operator notification.

(B) If there is no inspection agency, the owner or oper-
ator shall notify the department. The chief inspector will provide to the
owner/operator, within three working days of the notification, a form
to apply for a temporary operating permit. The chief inspector shall,
within five working days of receipt of the completed request for tem-
porary operating permit, respond to the owner or operator and deputy
inspector. The deputy inspector shall, within 30 days of receipt of the
approved request, register the boiler.

(C) The owner or operator shall apply to the department
for certification prior to any boiler operation. Application for certifica-
tion is defined as the completed first inspection report. The inspector
shall file the application with the executive director within 30 days of
the inspection. Before the certification can be approved, the completed
application and certificate/inspection fee must be received and accepted
by the department.

(D) If the boiler has not been registered with the Na-
tional Board, the owner or operator shall apply to the executive director
for a variance.

(E) Any person, owner, or operator may request a vari-
ation from a rule or decision. The request for variation shall specify
how the equivalent safety is to be maintained. The executive director,
after investigation and such hearing as he may direct, may, on his own
motion, grant such variation from the terms of any rule or decision.

(2) The procedure for an owner or operator to follow in reg-
istering with the department portable or stationary nonstandard boil-
ers used solely for exhibition, instruction, education, show, display, or
demonstration shall be as follows.

(A) The owner or operator shall apply to the department
for certification as a special designed boiler prior to any boiler opera-
tion.

(B) Upon receipt of the request to register a portable
or stationary nonstandard boiler, the chief inspector will, within five
working days of receipt of the request, notify the deputy inspector. The
deputy inspector shall file the application within 30 days of the inspec-
tion.

(C) Before the certification can be approved, the com-
pleted application and certificate/inspection fee must be received and
accepted by the department.

(d) External inspection. External inspections shall be per-
formed as part of the application for an extension to the inspection
interval in the Health and Safety Code, §755.026. Otherwise, it
shall be conducted in conjunction with the annual internal inspection
required in the Health and Safety Code, §755.025.

(e) Extension of interval between internal inspections.

(1) For the interval between internal inspection to be ex-
tended as provided for in the Health and Safety Code, §755.026, the
following procedure must be followed.

(A) Not less than 30 days prior to the expiration date
of the current certificate, the owner or operator shall submit to the ex-
ecutive director a separate request for each boiler, stating the desired
length of extension, the date of the last internal inspection, and a state-
ment certifying that records are available showing compliance with the
Health and Safety Code, §755.026.

(B) Upon receipt of the owner’s or operator’s request
and statement that records have been kept as required by the Health and
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Safety Code, §755.026, the executive director shall confirm the records
and ensure the extension period is not exceeded. The executive director
shall then notify the owner or operator and the inspection agency having
jurisdiction of the maximum extension period that may be approved.

(C) The inspection agency shall then review all records,
make an external inspection, and submit to the executive director, along
with the external inspection report, a statement confirming compliance
with the Health and Safety Code, §755.026, and the recommended ex-
tension period, not to exceed the approved maximum.

(D) Upon completion of subparagraphs (A)-(C) of this
paragraph, a new certificate of operation may be issued for the extended
period of operation, provided all fees have been paid.

(2) An additional extension for up to 120 days may be al-
lowed as provided for in the Health and Safety Code, §755.026, when
it is established an emergency exists.

(A) Prior to the expiration date of the current certificate
the owner or operator shall submit to the executive director a request
stating an emergency exists with an explanation of the emergency and
the date of the last internal inspection. The request shall be submitted
along with the inspection agency’s report of external inspection, con-
firming compliance with the Health and Safety Code, §755.026, and
the recommended period of extension.

(B) Upon receipt of the request and the accompanying
report of external inspection, the executive director shall confirm the
records and ensure the extension requirements are met. The execu-
tive director shall then notify the owner or operator and the inspection
agency having jurisdiction of the approved period of extension.

(C) Upon completion of the previously stated require-
ments, a new certificate of operation may be issued for the extended
period of operation, provided all fees have been paid as required.

(f) Procedure for appeal of executive director decisions.

(1) Any person aggrieved by a decision of the executive
director may notify the executive director of the grievance in writing.

(2) An appeal pursuant to this subsection is governed by
Chapter 2001, Government Code, the Administrative Procedure Act.

(g) Examination for a commission. Deputy inspectors and au-
thorized inspectors shall be qualified in accordance with the Health and
Safety Code, §755.023 and §755.024, respectively.

(1) Deputy inspectors.

(A) The Texas commission examination is mandatory
under the following conditions for:

(i) new issuance - inspectors applying for the initial
issuance;

(ii) reinstatement - inspectors seeking reinstatement
with a time lapse of more than 12 months.

(B) Examinations shall be scheduled by the chief in-
spector and held at the office of the Texas Department of Licensing
and Regulation or any other location selected by the chief inspector.

(C) If the applicant is successful in obtaining a score of
70%, a commission will be issued by the executive director.

(D) An applicant who fails to pass the examination will
be permitted to take another examination after a suitable period of in-
struction determined by the chief inspector.

(2) Authorized inspectors.

(A) The Texas commission examination is mandatory
under the following conditions for:

(i) new issuance - inspectors applying for the initial
issuance who are not designated by the employing inspection agency
to perform ASME code new construction inspection only;

(ii) reinstatement - inspectors seeking reinstatement
with a time lapse of 12 months or more without any type of inspection
activity and are not designated by the employing inspection agency to
perform ASME code new construction inspections only.

(B) Application for examination for a commission as an
inspector shall be in writing upon a form to be furnished by the execu-
tive director stating the education of the applicant, a list of employers,
period of employment, and position(s) held with each employer.

(C) Applicants for a commission shall submit with their
initial application an examination fee as required in §65.80(c) of this
title (relating to Fees). This examination fee must be received by the
department before an applicant can take the examination. An applicant
who repeats the examination because of an unsuccessful first attempt
shall submit an examination fee for each time the examination is re-
peated.

(D) If the applicant’s qualifications meet the approval
of the executive director, he shall be given a written examination deal-
ing with the construction, installation, maintenance, repair, and inspec-
tion of boilers.

(E) Examinations shall be scheduled by the chief in-
spector and held at the office of the Texas Department of Licensing
and Regulation or any other location selected by the chief inspector.

(F) If the applicant is successful in obtaining a score of
70%, a commission will be issued by the executive director.

(G) An applicant who fails to pass the examination will
be permitted to take another examination after a suitable period of in-
struction determined by the employing agency.

(H) The record of an applicant’s examination shall be
made accessible to the applicant and his employers.

(3) Notification of examination results. Not later than the
30th day after the date on which an examination is administered to an
applicant for a commission as an inspector of boilers, the executive
director shall notify each examinee of the results of the examination.

(4) Additional manual copies. A commissioned inspector
shall be issued an initial Texas Boiler Law and Rules manual.

(h) Authority to set and seal safety appliances. All safety and
safety relief valves for ASME Sections I, IV, and VIII Division 1 boil-
ers must be repaired, tested, set, and sealed by one of the following,
provided the scope of the issued certificate of authorization covers the
work to be performed:

(1) an organization holding a valid V, HV, or UV certifi-
cate of authorization, as appropriate, issued by the American Society
of Mechanical Engineers (ASME); or

(2) an organization holding a valid VR certificate of autho-
rization issued by the National Board of Boiler and Pressure Vessel
Inspectors; or

(3) an organization holding a valid owner/operator certifi-
cate of authorization issued by the department. Such authorization may
be granted or withheld by the executive director.

(A) If authorization is granted and proper administra-
tive fees as provided for in §65.80(b) of this title (relating to Fees) are
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paid, a certificate of authorization will be issued, expiring on the tri-
ennial anniversary date. The certificate shall indicate authorization to
repair ASME Sections I, IV, or VIII valves, as verified by testing and as
covered by the repair organization’s quality control manual. The cer-
tificate will be signed by the executive director and the chief inspector.

(B) The applicant should apply to the department for
renewal of authorization and reissuance of the certificate six months
prior to the date of expiration.

(C) The owner/operator certificate of authorization is
renewable every three years. Before issuance or renewal of the cer-
tificate of authorization, the repair organization and its facilities are
subject to a review and demonstration of its quality control system by
an inspector.

(D) Before the owner/operator certificate of authoriza-
tion may be issued or renewed, two valves which have been repaired by
the applicant must successfully complete operational verification tests
as follows:

(i) visual examination to ensure the quality of mate-
rial and workmanship;

(ii) verification that critical parts meet the valve
manufacturer’s specifications. Critical parts that are replaced must be
fabricated to the valve manufacturer’s specifications. Critical parts
which require repair shall meet the valve manufacturer’s specifica-
tions;

(iii) tightness tests and verification;

(iv) set pressure test and verification.

(E) The purpose of the tests is to ensure that the func-
tion and operation of the valves meet the requirements of the applicable
section of the ASME Code to which they are manufactured. Should any
of the valves fail to meet the applicable requirements, the test shall be
repeated on two valves for each valve that failed. Failure of any of these
valves shall cause the applicant to investigate and document the cause
of failure and state what corrective action has been taken to prevent fu-
ture recurrences. Retest of the original valve is acceptable. Following
proper implementation of this corrective action and after satisfactory
performance, permission to receive the certificate of authorization will
be granted.

(F) Field repairs are defined as any repair conducted
outside a fixed repair shop location. Field repairs may be conducted
with the aid of mobile facilities with repair capabilities with or without
testing capabilities. Field repairs may be conducted in owner/operator
facilities without the use of mobile facilities. Organizations that obtain
the owner/operator certificate of authorization for in-shop/plant repairs
may also perform field repairs to safety and safety relief valves pro-
vided that:

(i) qualified technicians perform such repairs;

(ii) an acceptable quality control system covering
field repairs is maintained;

(iii) periodic audits of the work carried out in the
field are made by quality control personnel of the certificate of autho-
rization holder to ensure that the requirements of the quality control
system are met.

(G) Provided the provisions in subparagraph (F)(i)-(iii)
of this paragraph are met, verification testing of field repaired valves
shall not be required.

(H) Organizations that perform field repairs only must
demonstrate their field repair capabilities to an inspector before the cer-
tificate of authorization may be issued or renewed. Two valves must be
repaired in the field and successfully complete verification tests as de-
scribed in subparagraph (D) of this paragraph. A quality control man-
ual as required in subparagraph (J) of this paragraph must be prepared
describing all field repair activities.

(I) Repair of a safety and safety relief valve is consid-
ered to be the replacement, remachining, or cleaning of any part, lap-
ping of seat and disc, or any other operation which may affect the flow
passage, capacity, function, or pressure retaining integrity. Disassem-
bly, reassembly, and/or adjustments which affect the safety or safety
relief valve function are also considered a repair. The initial installa-
tion, testing, and adjustments of a new safety valve or a safety relief
valve in a boiler are not considered a repair.

(J) In general, the quality control system shall describe
and explain what documents and procedures the owner/operator will
use to validate a valve repair. Before issuance or renewal of the
owner/operator certificate of authorization, the applicant must meet all
requirements, including an acceptable written quality control system.
The basic elements of a written quality control system shall be those
described in Exhibit 1 (herein adopted by reference and which exhibit
may be secured from the Texas Department of Licensing and Regula-
tion, Technical Standards-Boiler, 920 Colorado Street, Austin, Texas
78701, or mailing address P.O. Box 12157, Austin, Texas 78711).

(i) The written quality control system shall also in-
clude provisions for making revisions, enabling the system to be kept
current as required.

(ii) A review of the applicant’s quality control sys-
tem will be performed by an inspector. The review will include a
demonstration of the implementation of the applicant’s quality control
system.

(iii) Each applicant to whom a certificate of autho-
rization is issued shall maintain thereafter a controlled copy of the ac-
cepted quality control manual with the inspector. Except for changes
which do not affect the quality control program, revisions to the qual-
ity control manual shall not be implemented until such revisions are
acceptable to the inspector.

(K) It is essential that owner/operator valve repair orga-
nizations ensure that personnel making repairs to safety and safety re-
lief valves are knowledgeable and qualified. The owner/operator shall
provide documented training with minimum qualification requirements
for the valve repair position. Specific requirements to be included in
an individual’s training are as follows:

(i) working knowledge of the organization’s quality
control manual;

(ii) working knowledge of the applicable require-
ments; and

(iii) working knowledge of the technical aspects and
mechanical skills for valves being repaired or tested.

(L) Performance testing of repaired valves.

(i) For shop valves, a test stand shall be used. The
test stand shall be of a size and design to ensure clean, consistent, and
repetitive pop action and response to blowdown adjustment, if possible.
Test gages shall be connected to the test stand in such a manner as
to indicate true pressure at the inlet of the valve being tested. Test
gages shall be maintained and calibrated, at least every 90 days, to a
minimum of one-half of 1.0% accuracy over the upper 80% of full scale
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range. The use of digital gages is acceptable. All calibrations shall be
documented and traceable to national standards.

(ii) Valves marked for liquid service shall be set ac-
cording to the applicable manufacturer’s specification.

(iii) Valves marked for steam service or having spe-
cial internal parts for steam should be tested with steam. However,
valves for steam service may be tested with air or nitrogen for correct
opening (popping), pressure setting, and, if possible, blowdown adjust-
ment, provided the differential in popping pressure between steam and
air or nitrogen, as specified in the quality control manual, are applied
to the popping point.

(iv) Valves which are repaired in place shall be
tested to demonstrate set pressure.

(v) For valves which are repaired in place, a device
(hydraulic, pneumatic, etc.) may be used to apply an auxiliary lifting
load on the spring to a valve for testing purposes and/or making adjust-
ments. Calibrated testing equipment shall be used and detailed testing
procedures followed. In such cases, the manufacturer’s recommenda-
tions shall be used to establish blowdown.

(M) When a safety or safety relief valve is repaired, a
metal repair tag, as described in the quality control manual, shall be
attached to the valve. As a minimum, the information on the tag will
include the valve identification number, set pressure, date of repair, and
certificate of authorization number.

(i) Conditions not covered. Any owner or operator of boilers
or any deputy inspector, authorized inspector, or interested party may
submit in writing an inquiry to the executive director for an opinion or
clarification.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307705
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: December 1, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 463-7348

♦ ♦ ♦
CHAPTER 67. AUCTIONEERS
16 TAC §§67.1, 67.20, 67.21, 67.42, 67.65, 67.90

The Texas Department of Licensing and Regulation ("Depart-
ment") adopts amendments §§67.1, 67.20, 67.21, 67.42, 67.65,
and 67.90 regarding the Auctioneers program. Sections 67.20,
67.21, and 67.90 are adopted with changes to the text as pub-
lished in the September 26, 2003, issue of the Texas Register
(28 TexReg 8254), Sections 67.1, 67.42 and 67.65 are adopted
without changes and will not be republished.

These rules are necessary to implement Senate Bill 279, en-
acted by the 78th Legislature that establishes the statutory au-
thority of the Texas Commission of Licensing and Regulation,
the Executive Director, and the department, and House Bill 135,

also enacted by the 78th Legislature, which alters the licensure
requirements for auctioneers.

The department drafted and distributed the proposed rules to
person internal and external to the agency. A public meeting was
also held on October 15, 2003 at 920 Colorado, Austin, Texas
where the department received oral comments concerning the
proposed rules. Written comments were also received from two
licensed auctioneers. Changes are made in response to com-
ments and by staff to correct typographical errors and to clarify
the rules.

The caption of §67.20 is changed by replacing the word "Gen-
eral" with the word "Auctioneers." Section 67.20 is changed in
subsection (a) by replacing the word "a" with the word "the" to
make it clear that application forms must be submitted on cur-
rent Department forms. Section 67.20 is also changed in sub-
section (b) to change the language that appears to require that
an applicant for licensure must be 18 years of age at the time of
application. An applicant may be 17 years of age so long as he
or she is 18 at the time a license is issued. The rule has been
changed to make this clearer.

A written comment expressed opposition to subsection
67.20(b)(4), which requires a high school diploma or equiva-
lency certificate for licensure. The statute imposes this minimum
requirement and the department may not reduce it by rule.

A written comment noted that the phrase "involving moral turpi-
tude" was not included in the language of House Bill 135. Sec-
tion 67.20 is changed in subsection (b)(5) by deleting the phrase
"involving moral turpitude." This language is not included in the
statute and should not be in the rule. Another written comment
on this subsection contained an inquiry concerning whether this
provision includes payment of all IRS taxes from income earned
as a licensed auctioneer without proposing alternative language
or opposing or supporting it. No change was made to the rule in
the response to the comment.

Commenters observed that the rules as proposed do not include
guidance concerning the process to approve auction school cur-
ricula. Section 67.20 is changed at subsection (b)(6) by adding
subparagraphs (A) and (B). Subparagraph (A) refers to auction
schools approved by the Texas Workforce Commission, which
approves proprietary schools. Subsection (B) refers to the ap-
proval process to be used by the department for other schools. A
written comment was received stating that it is senseless to force
a person to attend classroom instruction. The requirement for 80
hours of instruction is statutory and the department may not re-
duce that requirement by rule. Section 67.20 is also changed by
adding new subsection (d) to read: "Licenses expire one year
after the date of issuance and must be renewed by that date to
avoid late renewal fees."

A written comment was received that suggested §67.21(a) could
probably include a requirement that a supervising auctioneer en-
gage in specific supervisory activity such as reading or studying
the Green Book with an associate. The subsection requires di-
rect on-premise supervision. The department is wary of requir-
ing specific supervisory activity as such detail could lead to a
reasonable assumption that other unlisted supervisory activity is
not needed or not allowed. No changes were made in response
to the comment.

A commenter inquired about the purpose of §67.21(b), which as
worded, seems to be a licensing requirement for auctioneers.
The commenter also noted that the rule is not gender neutral.
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The section has been reworded. A written comment was re-
ceived supporting subsection (b) in that it calls for on-the-job
training. The subsection is not changed in response to this com-
ment. Also new subsection (d) has been added to include statu-
tory requirements for licensure and new subsection (e) is added
to address expiration and renewal.

Section 67.90 is changed to remove the word "recommend" as
it does not reflect the practice of the Commission or the Depart-
ment.

The amendments are adopted under Texas Occupations Code,
Chapter 1802 and Chapter 51, which authorizes the Department
to adopt rules as necessary to implement this chapter and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapter 1802 and Chapter 51.
No other statutes, articles, or codes are affected by the adoption.

§67.20. License Requirements-Auctioneers.

(a) An applicant for licensure as an auctioneer must submit a
completed application on the form provided by the department along
with required fees.

(b) To obtain a license as an auctioneer an applicant must:

(1) be at least 18 years of age;

(2) be a citizen of the United States or a legal alien;

(3) either

(A) pass written or oral examination provided by the
department; or

(B) have been employed by a licensed auctioneer for at
least two years and have participated in ten auctions;

(4) hold a high school diploma or a high school equivalency
certificate;

(5) not have been convicted of a felony within five years of
the application date; and

(6) for applications filed after January 1, 2004, show proof
of successful completion of at least 80 hours of classroom instruction
at an auction school with a curriculum approved by the department.

(A) Proprietary auction schools having a Certificate of
Approval issued by the Texas Workforce Commission may obtain de-
partment approval by submitting an application for Auction School
Registration along with the certification.

(B) Other auction schools submitting an application for
Auction School Registration will be reviewed on a case by case ba-
sis to assure that licensing applicants presenting credentials from the
schools will have completed at least 80 hours of classroom instruction
in courses relating to auctions.

(c) All licensees must report any change of address to the de-
partment within 30 days.

(d) Licenses expire one year from the date of issuance and
must be renewed by that date to avoid late renewal fees.

§67.21. License Requirements--Associate Auctioneers.

(a) Associate auctioneers must be employed by, and under the
direct on-premises supervision of a licensed Texas auctioneer. An as-
sociate auctioneer shall offer his services only to a Texas licensed auc-
tioneer. There must be a legitimate employee-employer relationship
between the associate and the licensed auctioneer.

(b) An associate auctioneer must participate in all aspects of
the auction business involving the laws of this state. To satisfy the
eligibility requirements for an Auctioneer license under the Texas Oc-
cupations Code, §1802.052(a)(3)(B) an associate auctioneer must be
licensed for two years and bid-call in at least 10 auctions, and must
participate in, but not have sole responsibility for each of the follow-
ing tasks at least once: appraising, inventorying, advertising, property
make ready, site selection and preparation, lotting, registration, clerk-
ing, cashiering, bid-calling, ring working, property check out, security,
accounting, and managing an escrow account.

(c) Any change of employment by a licensed associate auc-
tioneer must be submitted to the department’s Austin office prior to
such action, and a letter must be submitted by the former employer
stating the areas in which the associate auctioneer participated and the
number of auction sales at which the associate participated as bid-caller.

(d) To obtain a license as an associate auctioneer an applicant
must either be a citizen of the United States or a legal alien.

(e) Licenses expire one year from the date of issuance and
must be renewed by that date to avoid late renewal fees.

§67.90. Sanctions--Administrative Sanctions/Penalties.

If a person violates the Act, or a rule or order adopted or issued by the
Commission or Executive Director relating to the Act, the Commission
or Executive Director may institute proceedings to impose administra-
tive sanctions and/or administrative penalties in accordance with Texas
Occupations Code, Chapter 1802 and Chapter 51, and Chapter 60 of
this title (relating to Texas Commission of Licensing and Regulation).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307704
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: December 1, 2003
Proposal publication date: September 26, 2003
For further information, please call: (512) 463-7348

♦ ♦ ♦
CHAPTER 69. REGULATION OF CERTAIN
TRANSPORTATION SERVICE PROVIDERS
16 TAC §§69.1, 69.10, 69.20 - 69.22, 69.60, 69.70, 69.80,
69.90, 69.91

The Texas Department of Licensing and Regulation ("Depart-
ment") adopts the repeal of existing rules at 16 Texas Adminis-
trative Code, Chapter 69, §§69.1, 69.10, 69.20 - 69.22, 69.60,
69.70, 69.80, 69.90 and 69.91 regarding the regulation of cer-
tain transportation service providers program as published in the
September 12, 2003, issue of the Texas Register (28 TexReg
7921), without changes, and will not be republished.

The Department adopts the repeal of the regulation of certain
transportation service provider rules effective December 1,
2003. The repeal is adopted under the provisions of the Texas
Occupations Code, Chapters 51 and 2401, and under the
amendments to Chapter 2401 effective September 1, 2003 as
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set forth in Article 17, Senate Bill 279, 78th Legislature. The
provisions of Article 17 transfer the Regulation of Certain Trans-
portation Service Providers program to the Texas Department
of Public Safety effective November 1, 2003.

The Department drafted and distributed the proposed repeal to
persons internal and external to the agency. No comments were
received.

The repeal is adopted under Texas Occupations Code, Chapter
51 and Chapter 2401, which authorize the Department to adopt
rules as necessary to implement this chapter and any other law
establishing a program regulated by the Department.

The statutory provisions affected by the repeal are those set forth
in Texas Occupations Code, Chapter 51 and Chapter 2401. No
other statutes, articles, or codes are affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307710
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: December 1, 2003
Proposal publication date: September 12, 2003
For further information, please call: (512) 463-7348

♦ ♦ ♦
CHAPTER 70. INDUSTRIALIZED HOUSING
AND BUILDINGS
16 TAC §§70.1, 70.20 - 70.23, 70.61 - 70.65, 70.70, 70.72,
70.76 - 70.78, 70.81, 70.90 - 70.92, 70.100, 70.101, 70.103

The Texas Department of Licensing and Regulation (the De-
partment) adopts amendments to §§70.1, 70.20 - 70.23, 70.61
- 70.65, 70.70, 70.72, 70.76 - 70.78, 70.90 - 70.92, 70.100,
70.101, and 70.103 and new 16 Texas Administrative Code
§70.81, concerning the regulation of Industrialized Housing
and Buildings. Sections 70.20, 70.21, 70.77 and 70.100 are
adopted with changes to the proposed text as published in the
September 12, 2003, issue of the Texas Register (28 TexReg
7922). Sections 70.1, 70.22, 70.23, 70.61 - 70.65, 70.70, 70.72,
70.76, 70.78, 70.81, 70.90 - 70.92, 70.101, and 70.103 are
adopted without changes and will not be republished.

These rules are necessary to implement Senate Bill 279, en-
acted by the 78th Legislature that establishes the statutory au-
thority of the Texas Commission of Licensing and Regulation, the
Executive Director, and the department.

The Department drafted and distributed the proposed rules to
persons internal and external to the agency. No comments were
received.

The word "alteration" is added to §70.20(2) to make the rule
consistent with §1202.1535, of the Occupations Code which re-
quires certain alterations to comply with council-adopted building
codes. In addition, the word "site" is deleted from that same sec-
tion to clarify that there are other inspections besides site inspec-
tions that may be applicable. Proposed language is deleted from

§70.20(5)(A) and §70.21(c)(1) because the department has de-
termined that certificate of status or DBA filings are not required
to support notice of name changes. The caption for §70.77
is changed by adding the words "for New Construction" to fur-
ther clarify the applicability of the section. The effective date of
building codes in §70.100 is changed from May 3, 2003 to July
1, 2004. The Texas Industrialized Building Code Council met
on October 22, 2003 and proposed July 1, 2004. The Coun-
cil wanted to assure that manufacturer’s have adequate time for
bringing their plans and manuals into compliance with the new
energy code.

The amendments are adopted under Texas Occupations Code,
Chapter 1202, and Texas Occupations Code, Chapter 51, which
authorizes the Department to adopt rules as necessary to im-
plement this chapter and any other law establishing a program
regulated by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code Annotated, Chapter 1202 and
Texas Occupations Code, Chapter 51. No other statutes, arti-
cles, or codes are affected by the adoption.

§70.20. Registration of Manufacturers and Industrialized Builders.

Manufacturers and industrialized builders shall not engage in any busi-
ness activity relating to the construction or location of industrialized
housing or buildings without being registered with the department.

(1) An application for registration shall be submitted on a
form supplied by the department, and shall contain such information as
may be required by the department. The application must be verified
under oath by the owner of a sole proprietorship, the managing partner
of a partnership, or the officer of a corporation. The application must
be accompanied by the fee set forth in §70.70.

(2) The industrialized builder shall verify under oath at the
time of registration that the alteration, foundation and installation of
all units installed under this registration shall be constructed in accor-
dance with the mandatory building codes, the engineered plans, and
department rules, and shall be inspected in accordance with the inspec-
tion procedures established by the Texas Industrialized Building Code
Council.

(3) A person who purchases an industrialized house
or building, or modular component, for his/her own use and who
assumes responsibility for the installation of the industrialized house
or building may file for an installation permit in lieu of registering as
an industrialized builder. A person who purchases an industrialized
housing or buildings, or modular components, for sale or lease to
the public may not file for an installation permit. The application
shall be submitted on a form supplied by the department and shall
contain such information as may be required by the department. A
separate application must be submitted for each building containing
industrialized housing and buildings modules or modular components.
The application must be accompanied by the fee set forth in §70.80.

(4) The registration of a manufacturer or industrialized
builder shall be valid for 12 months and must be renewed annually.
Every corporate entity must be separately registered. Each separate
manufacturing facility must be registered; a manufacturing facility
is separate if it is not on property that is contiguous to a registered
manufacturing facility. An industrialized builder must register each
separate sales office but is not required to register each job location.

(5) A registered manufacturer or industrialized builder
shall notify the department in writing within 10 days if:

(A) the corporate or firm name is changed;
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(B) the main address of the registrant is changed;

(C) there is a change in 25% or more of the ownership
interest of the company within a 12-month period;

(D) the location of any manufacturing facility is
changed;

(E) a new manufacturing facility is established;

(F) there are changes in principal officers of the firm ;
or

(G) an industrialized builder transfers a module or mod-
ular component to another industrialized builder.

(6) An application for original registration or renewal may
be rejected if any information contained on, or submitted with, the ap-
plication is incorrect. The certificate of registration may be revoked
or suspended or a penalty or fine may be imposed for any violation of
Chapter 1202, the rules and regulations in this chapter or administra-
tive orders of the department, or the instructions and determinations of
the council in accordance with §70.90 and §70.91.

§70.21. Registration of Design Review Agencies and Third Party In-
spection Agencies and Inspectors.

(a) Pursuant to the criteria established by the council as set
forth in §70.22 and §70.23 the executive director will recommend de-
sign review agencies, third party inspection agencies, and third party
inspectors to the council for approval. An application for approval shall
be submitted in writing to the executive director for consideration and
recommendation to the council. The application shall be on the form,
and contain such information, as may be required by the department
and the council.

(b) If the application is approved by the council, it shall be filed
with the department as the registration of the applicant as a design re-
view agency, a third party inspection agency, or a third party inspector
to perform specific functions. The department shall issue a certificate
of registration which shall state the specific functions which the reg-
istrant is approved to perform. The certificate of registration shall be
valid for a 12-month period on receipt of the application and the reg-
istration fee by the department. This registration shall be a continuous
registration so long as:

(1) the information required by this section is updated in
accordance with subsection (c) of this section;

(2) the annual fee is paid;

(3) the applicant continues to comply with the criteria for
approval established by the council as set forth in §70.22 and §70.23;

(4) the applicant presents evidence at the time of renewal of
his registration that the code certifications required by §70.22 or §70.23
are current with the International Code Council (ICC). Participation
in the ICC Renewal Program or Certification Maintenance Program is
required to keep an ICC code certification current; and

(5) the applicant submits an up to date organization chart
in accordance with §70.22 and §70.23 at the time of renewal.

(c) Design review agencies, third party inspection agencies,
and third party inspectors shall notify the department in writing within
10 days if:

(1) the name of the registrant is changed;

(2) the address of the registrant is changed;

(3) a partnership or corporation is created or exists or there
is a change in 25% or more of the ownership of the business entity
within a 12-month period;

(4) there are changes in principal officers or key supervi-
sory personnel of the business entity; or

(5) there are changes in the key technical personnel of the
agency or changes in the certifications of the technical personnel of the
agency.

(d) An application for original registration or renewal may be
rejected if any information contained on, or submitted with, the appli-
cation is incorrect.

(e) If a third party inspector, third party inspection agency, or
design review agency is not approved, the department shall forward a
written explanation to the applicant setting forth the council’s reasons
for the disapproval and that the applicant may request an administrative
hearing to determine if the application should be denied.

§70.77. Responsibilities of the Registrants--Decals and Insignia for
New Construction.

(a) Decals are used for module certification and insignia are
used for modular component certification. The department will issue
decals and insignia to the manufacturer on application and payment
of the fee following certification of the manufacturing facility in accor-
dance with §70.60. It is the manufacturer’s responsibility to assure that
a certification inspection has been accomplished as outlined in §70.60.
Each module or modular component of industrialized housing or build-
ings shall have the decal or insignia affixed thereto before leaving the
manufacturing facility. It is the manufacturer’s responsibility to assure
that the in-plant inspection has been performed as outlined in §70.61
prior to affixing the decal or insignia. It is the manufacturer’s respon-
sibility to assure that the house or building is released only to an in-
dustrialized builder registered with this department or a person who
has obtained an installation permit from this department. The decal or
insignia shall be placed in a visible location as designated on the floor
plan or on the cover or title sheet for each model or project in the on-site
construction documentation and shall be permanently attached so that
it cannot be removed without destruction. Decals or insignia shall not
be placed on any readily removable item such as a cabinet door or other
similar component. Location of the decal on the cover of the electrical
distribution panel is acceptable.

(b) Each decal or insignia shall be assigned to a specific mod-
ule or modular component, and the manufacturer shall keep records as
necessary to show, by decal or insignia number, the module or mod-
ular component (by identification number) to which the decal or in-
signia was assigned. The manufacturer shall keep complete records of
all decals and insignia received, decals and insignia used, and those
which are on-hand. The manufacturer shall maintain these records for
a minimum of 5 years from the date the building is reported shipped
in accordance with §70.50. These records shall be made available to
the department or in-plant inspector on request. Assigned decals or in-
signia are not transferable and are void when not affixed as assigned.
All decals or insignia which are voided must be returned to, or shall be
confiscated by, the department.

(c) By affixing the decal or insignia, the manufacturer certifies
that the module or modular component is constructed and inspected in
accordance with the approved design package, the mandatory building
codes, and §70.62.

(d) The control of the decals and insignia shall remain with the
department. Should inspection reveal that the manufacturer is not con-
structing structures or any portion thereof in accordance with the ap-
proved design package, the manufacturer will be notified of the specific
deviations. Deviations shall be corrected at a point in the construction
process before they are covered or hidden by additional construction.
Otherwise, the department (or third party inspector) shall confiscate
any decals or insignia previously issued and presently on-hand at the
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manufacturing facility. In addition, new decals or insignia will not be
issued until the manufacturer has shown proof of compliance.

§70.100. Mandatory Building Codes.

(a) Effective July 1, 2004 all industrialized housing and build-
ings, modules, and modular components, shall be constructed in accor-
dance with the following codes:

(1) National Fire Protection Association--National Electri-
cal Code, 2002 Edition, including appendices;

(2) The International Building Code, 2003 edition, includ-
ing appendices C and F, published by the International Code Council;

(3) the International Fuel Gas Code, 2003 edition, pub-
lished by the International Code Council;

(4) the International Plumbing Code, 2003 edition, includ-
ing appendices E, F, and G, published by the International Code Coun-
cil;

(5) the International Mechanical Code, 2003 edition, pub-
lished by the International Code Council; and

(6) the International Residential Code, 2003 edition, in-
cluding appendix K, published by the International Code Council.

(b) Other codes referenced in any of the mandatory building
codes adopted in subsection (a) of this section shall be considered part
of the requirements of these codes to the prescribed extent of each such
reference.

(c) The effective dates of adoption of past editions of the
mandatory building codes are as follows:
Figure: 16 TAC §70.100(c)

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307709
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: December 1, 2003
Proposal publication date: September 12, 2003
For further information, please call: (512) 463-7348

♦ ♦ ♦
CHAPTER 74. ELEVATORS, ESCALATORS,
AND RELATED EQUIPMENT
16 TAC §§74.1, 74.10, 74.20, 74.25, 74.30, 74.50, 74.55,
74.60, 74.65, 74.70, 74.75, 74.80, 74.85, 74.100

The Texas Department of Licensing and Regulation ("De-
partment") adopts amendments to existing rules at 16 Texas
Administrative Code, §§74.1, 74.10, 74.20, 74.30, 74.50, 74.55,
74.65, 74.70, 74.75, 74.80 and 74.100, and new §§74.25, 74.60,
and 74.85, regarding the Elevators, Escalators, and Related
Equipment program. Sections 74.10, 74.20, 74.25, 74.50,
74.55, 74.60, 74.70, and 74.100 are adopted with changes to
the proposed text as published in the September 26, 2003,
issue of the Texas Register (28 TexReg 8255). Sections 74.1,

74.30, 74.65, 74.75, 74.80, and 74.85, are adopted without
changes and will not be republished.

These rules are necessary to implement Senate Bill 279, en-
acted by the 78th Legislature that establishes the statutory au-
thority of the Texas Commission of Licensing and Regulation, the
Executive Director, and the department.

The department drafted and distributed the proposed rules to
persons internal and external to the agency. No written com-
ments were received. At a public meeting conducted on Octo-
ber 3, 2003 at 920 Colorado, Austin, Texas, oral comments were
provided. The published rules are changed in response to those
comments and to correct grammatical and typographical errors
and omissions.

Section 74.10--Definitions is changed at paragraph (3) to provide
more accurate definitions of Parts 1, 2, and 3. The paragraph
is changed to read: "ASCE Code 21--The Automated People
Mover Standards-Part 1, ASCE 21-96, Part 2, ASCE 21-98, and
Part 3, ASCE 21-00." Section 74.10 is changed at paragraph (8)
to include in the definition a reference to the 2001 addenda, to
read: "ASME A18.1--The ASME 18.1-1999-"Safety Standards
for Platform Lifts and Stairway Chair Lifts" and the A18.1-2001
Addenda."

A commenter noted that the definition section should include the
term "contractor" to make clear the meaning of the word "per-
son" used in the statute so that reviewers of the rules will un-
derstand that the term includes various business entities. Even
though statutory interpretation provisions of law make it clear that
the term "person" includes various business entities; for clarity it
should be spelled out in the rules. Section 74.10 is changed
by adding new paragraph (11), and renumbering the following
paragraphs, with (11) to read, "Contractor--A person, partner-
ship, company, or corporation, or other entity engaging in the in-
stallation, repair, or maintenance of equipment. The term does
not include an employee of a contractor."

Other changes to §74.10--Definitions are also required to main-
tain compliance with Senate Bill 279. Paragraph (2) is changed
to read: Altered equipment--any change to equipment, includ-
ing its parts, components, and/or subsystems, other than main-
tenance, repair, or replacement. Paragraph (12) is changed to
read: Existing Equipment--equipment installed or altered before
September 1, 2003. Paragraph (14) is changed to read: New
Equipment--equipment installed or altered on or after Septem-
ber 1, 2003.

Section 74.20--Inspector Registration Requirements is changed
to deal with inadvertent mistakes. The first is that subsection
(a)(3), a newly proposed subsection requiring completion of con-
tinuing education in order to renew a registration was placed un-
der subsection (a) which sets out registration requirements. The
subsection should be under subsection (b) which sets out re-
newal procedures and requirements. Further, subsection (b)(3)
provides for a fifteen day grace period for renewals. Senate Bill
279 changed the provisions of law allowing this and made provi-
sions for payment of penalties for late renewals, and there is no
grace period. Accordingly, subsection (a)(3) is deleted and sub-
section (b)(3) is changed to read: "Inspectors must attend an
annual Department sponsored or Department approved seven
(7) hour continuing education program in order to renew regis-
tration."

Section 74.25--Contractor Registration Requirements is
changed in a number of places. Subsection (a) is changed by
replacing the phrase "An individual" with the phrase "A person".
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Subsection (a) is changed to delete from the first sentence
the word "an" appearing before the word "contractor" and
replacing it with the word "a". Subsection (a)(3) is deleted. Even
though the statute authorizes the agency to obtain information
concerning background and experience of an applicant, there
are no criteria for registrations established in the statute and
the department does not wish to collect information that is not
necessary.

A commenter suggested that the rules should include a state-
ment of the information required to be reported in quarterly re-
ports. The requirements are specified in statute and do not re-
quire explanation in rule. Since the reports must be filed using
a format approved by the Department, the types of information
required will be indicated. Comments also suggested identifying
in the reports, one-time repairs, equipment taken out of commis-
sion, when elevators are brought into compliance with fire and
door closure standards, and highlighting the term repair. These
suggestions are better addressed in the format for the reports
rather than in rules. A commenter suggested adding a definition
of "job performed", a term used in subsection (d)(1). The depart-
ment believes the meaning of the term is clear from the context
and will not make a change based on the comment.

Section 74.55--Reporting Requirements-Inspector is changed
at subsection (a) to remove the reference to having completed
all inspections in a building. Under the statute prior to Senate
Bill 279, inspections were reported by buildings; now they are
reported by units of equipment. The section is also changed
to recognize that elevators not registered with the department
may be discovered and inspected. Accordingly, subsection
(a) is changed to read: "For new installations or alterations
and for equipment inspected and found without a decal, the
inspector shall provide a copy of the Elevator Equipment Form
to the Department within ten working days after completing
the inspection." Commenters suggested that subsection (b)
should be deleted since building owners may not have received
maintenance records from QEI’s. Subsection (b) imposes a
reporting responsibility on inspectors and requires nothing of
owners. The subsection is not changed. Commenters also
suggested clarifying the terms "working" and "calendar" days.
The confusion may well come from the fact that subsection (d)
makes reference to calendar days while other references in the
rule are to working days. Section (d) is changed by deleting the
word "calendar" and replacing it with the word "working".

Section 74.60--Standards of Conduct for Inspector or Contrac-
tor Registrants is changed in response to comments received.
Commenters suggested that the word contract, as used, is un-
clear as to the meaning and that the rule should reference in-
stallation, repair, or maintenance. The language has been ex-
panded to include the phrase "performance of a contract to in-
stall, repair, or maintain equipment" in subsections (a), (b), and
(c) to replace references to equipment contracts.

Several commenters discussed whether the last sentence in
subsection (b) should be included. Some commenters felt
it should be eliminated since pricing decisions should not
be addressed by rule but should be left to individuals and
the marketplace to determine. Others felt the language is
appropriate since it addresses communications concerning
pricing, rather than addressing actual pricing decisions. The
sentence is deleted since the first sentence in the subsection
requires honesty and trustworthiness, which is what the last
required. Commenters also expressed concern that some of the
language concerning conflicts of interest should only apply to

inspectors and not to contractors. The department agrees and
the second sentence of subsection (d) is changed to replace
the word "registrant" with the phrase "an inspector" to recognize
that although a contractor may provide service to equipment
in which the contractor has an interest, an inspector should
not. Further, the last sentence of the subsection is changed
to replace the phrase: "The registrant" with the phrase: "A
registered inspector" to require an inspector to withdraw from
employment, while leaving a contractor’s obligations to be
determined by contract so long as the contractor meets the
applicable provisions of the rule.

Subsection (e) is changed in response to comments that some
paragraphs of subsection (e) were not needed as they are cov-
ered in subsections (a), (b), (c), and (d). The department agrees
and has deleted paragraphs (8), (9), (10), (11), (13), and (14).
Subsection (d) was also changed to correct a grammatical error
and/or typographical error. In the first sentence, the reference
to "a conflict of interest" was changed to "conflicts of interest" to
match the remainder of the sentence. Also in the last sentence,
the word "owned" was changed to "owed".

Section 74.70--Responsibilities of the Building Owner is
changed in response to comments. Commenters noted that the
requirements of subsection (c) that owners keep a copy of all
maintenance and inspection records may be unrealistic since
building owners may not ever see maintenance reports. Com-
menters suggested that owners be required to keep records
provided to them by contractors or inspectors. A commenter ob-
served that owners’ responsibilities are defined in the Act. The
Act requires owners to have equipment inspected every twelve
months and to obtain from the inspector a report to file with
the Department, but it does not address maintenance records.
ASME 17.1 b-2003 at section 8.6.1-2 requires development
and maintenance of records. Even though many owners may
not require their contractors to provide them the records, the
contractors are required to have them. Since there are no direct
reporting requirements for contractors regarding maintenance
records, for the department to assure availability of the records
in order to investigate accidents it is reasonable to require the
records to be maintained in the machinery room. Owners may
need to require their contractors to make the records available
to them. The rule is not changed in response to this comment. A
commenter suggested adding a provision to allow maintenance
companies to act as representatives of owners for purposes of
reporting accidents. The rule already provides that an owner or
the owners’ representative must file the report. The rule is not
changed in response to this comment.

Another commenter noted that paper documents should not be
maintained in machine rooms as the adopted codes prohibit stor-
age of paper documents in machine rooms. Section 74.70(c) is
changed by replacing the words "machine room" with the word
"building."

There were a number of comments concerning subsections (k)
and (l). The rules as proposed require owners to display a cur-
rent Certificate of Compliance either in the elevator car or in the
elevator lobby within fifty feet of the elevator entrance. For own-
ers, who for whatever reason, do not display certificates in the
elevator cars, the display of certificates within fifty feet of the el-
evators can result in a large and perhaps confusing display in
buildings with many elevators. The commenter suggested that
as an alternative to the display of certificates in the cars, that a
plaque be displayed either in the cars or near the elevator door
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or call button, directing the user to a common location where ele-
vator certificates are displayed. The Act requires that certificates
be posted in a publicly visible area of the building and provides
that the department is to define publicly visible. The Department
agrees that posting a plaque sometimes may be a preferable
method to inform the public. Subsection (k)(1) is changed to
read: The building owner must display the current Certificate of
Compliance: (1) if the certificate relates to an elevator, (A) inside
the elevator car; (B) outside the elevator car in the main elevator
lobby within 10 feet of the elevator call button, or (C) in a common
area lobby or hallway location that is (i) accessible to the public
without assistance or permission during all hours in which an ele-
vator is in operation and (ii) identified by a plaque mounted in the
elevator car or within 10 feet of the elevator call button in the main
elevator lobby. The font size for letters on the plaque shall be at
least 18 and the plaque must state that the elevator is regulated
by the Texas Department of Licensing and Regulation and in-
clude the department’s telephone number 1-800-803-9202 and
the building management’s telephone number. Further, the def-
inition of publicly visible at §74.10--Definition, paragraph (16) is
changed to read: A location that is visible to the public in an el-
evator car or a common area lobby or hallway and accessible
to the public at all times when any elevator is in operation, with-
out the need for the viewer to obtain assistance or permission
from building personnel. Subsection (l) is changed to read: The
building owner must display an inspection report at the location
defined in subsection (k) selected by the owner to display the
Certificate of Compliance. Subsection (m) is changed by adding
the word "current’ before the word "certificate". A final comment
suggested a specific location for display of Certificates of Chair
Lifts. The rule is changed at subsection (k)(3) to specify the con-
trol circuit box as the location for display.

While discussing Section 74.80--Fees a commenter suggested
that the Certificate of Compliance show the building number and
location, but not the owner’s name. The department believes that
the public viewing these certificates is entitled to know the name
of the owner. The department makes no change in response to
the comment.

Section 74.100--Technical Requirements, several comments
were offered in connection with this rule. There were: (1)
the date referenced in subsection (a) should be 2003; (2)
subsection (d) should include the date of current code; (3)
subsection (f) should refer to A17.1 or a combination; and (4)
include a definition of equipment. The term "equipment" is
defined in statute and needs no clarification by rule. The other
comments are addressed in the changes set out below. The
subsections of the rule are changed as necessary to adopt
the codes provided for in Senate Bill 279 and state that for
equipment installed before September 1, 2003, the commission
adopts the versions of the applicable codes that were in effect
at the time of installation. The proposed language for §74.100
is replaced with the following language. Subsection (a) reads:
The Department adopts the standards for the installation, main-
tenance, alteration, operation, and inspection of new equipment
installed or altered on or after September 1, 2003 that are
contained in the following codes: ASME 17.1-2000, ASME
17.3-2002, ASME A18.1 and ASCE Codes 21. Subsection (b)
reads: The Department adopts the standards for the installation,
maintenance, alteration, operation, and inspection of existing
equipment installed or altered before September 1, 2003, that
are contained in the followed codes: ASME 17.1, ASME 18.1,
and ASCE Codes 21 in effect on the date of installation or

alteration and ASME A17.3-2002. By this language the depart-
ment is adopting standards in compliance with the provisions of
Senate Bill 279.

The amendments and new rules are adopted under Texas Health
and Safety Code, Chapter 754 and Texas Occupations Code,
Chapter 51, which authorizes the Department to adopt rules as
necessary to implement this chapter and any other law estab-
lishing a program regulated by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Health and Safety Code, Chapter 754 and Texas
Occupations Code, Chapter 51. No other statutes, articles, or
codes are affected by this adoption.

§74.10. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) The Act--Texas Health and Safety Code Annotated,
Chapter 754, Elevators, Escalators, and Related Equipment.

(2) Altered Equipment--Any changed equipment, includ-
ing its parts, components, and/or subsystems, other than maintenance,
repair, or replacement.

(3) ASCE Code 21--The Automated People Mover Stan-
dards - Part 1, ASCE 21-96, Part 2, ASCE 21-98, and Part 3, ASCE
21-00.

(4) ASME--American Society of Mechanical Engineers, a
nationally recognized professional engineering society.

(5) ASME A17.1--The ASME A17.1-2000 "Safety Code
for Elevators and Escalators" and A17.1a-2002 and A17.1b-2003 Ad-
denda.

(6) ASME A17.2-2001--The Guide for Inspection of Ele-
vators, Escalators, and Moving Walks.

(7) ASME A17.3--The ASME A17.3-2002, "Safety Code
for Existing Elevators and Escalators".

(8) ASME A18.1--The ASME 18.1-1999, "Safety Stan-
dards for Platforms Lifts and Stairway Chairlifts" and the A18.1-2001
addenda.

(9) Automated People Mover (APM)-- a guided transit
mode with fully automated operation, featuring vehicles that operate
on guideways with exclusive right of way.

(10) Building Owner--The person or persons, company,
corporation, authority, commission, board, governmental entity,
institution, or any other entity that holds title to the subject building
or facility. For purposes under these rules and the Act, an owner may
designate an agent.

(11) Contractor--A person, partnership, company, corpora-
tion, or other entity engaging in the installation, repair, or maintenance
of equipment. The term does not include an employee of a contractor.

(12) Delay--Postponement of compliance with a require-
ment of the applicable ASME Safety Codes, for a specific period of
time.

(13) Existing Equipment--equipment installed or altered
before September 1, 1993.

(14) Inspection report--A Department approved form used
by the inspector to report the inspection results of one unit of equip-
ment.
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(15) New Equipment--equipment installed or altered on or
after September 1, 1993.

(16) Publicly visible area of building--a location that is vis-
ible to the public in an elevator car or a common area lobby or hallway
and accessible to the public at all times when any elevator is in opera-
tion, without the need for the viewer to obtain assistance or permission
from building personnel.

(17) Unsafe elevator or escalator--A condition which ex-
ists due to a design, mechanical, structural, or electrical defect which
presents a risk of serious bodily injury.

(18) Waiver--Permanent deferral of compliance with a re-
quirement of the applicable ASME Safety Codes.

§74.20. Inspector Registration Requirements.

(a) An individual registering with the Department as an inspec-
tor for the first time shall submit a completed application for registra-
tion on the forms provided by the Department.

(1) A completed application shall include:

(A) the registration form with all blanks completed;

(B) the applicable fee referenced in §74.80; and

(C) a copy of both sides of the ASME QEI-1 elevator
safety inspector certification card.

(2) Inspectors must attend an orientation session conducted
by the Department regarding Department forms and inspection proce-
dures.

(b) The renewal registration shall be on the first anniversary
of the date of issuance of the inspector’s registration. Inspectors shall
submit a completed application for renewal on forms provided by the
Department.

(1) A completed application shall include:

(A) the renewal form with all blanks completed;

(B) the applicable fee referenced in §74.80; and

(C) a copy of both sides of the ASME QEI-1 elevator
safety inspector certification card.

(2) Inspectors shall attend an annual seminar conducted by
the Department as part of the requirements to renew their registration.

(3) Inspectors must attend an annual Department spon-
sored or Department approved seven (7) hour continuing education
program in order to renew registration.

(c) The inspector shall notify the Department in writing within
30 days of any changes to information submitted on the application or
renewal forms.

§74.25. Contractor Registration Requirements.

(a) A person registering with the Department as a contractor
for the first time shall submit a completed application for registration
on the forms provided by the Department. A completed application
shall include:

(1) the registration form with all blanks completed, and

(2) the applicable fee referenced in §74.80.

(b) The renewal registration shall be on the anniversary date
of the contractor’s registration. Contractors shall submit a completed
application for renewal on forms provided by the Department.

(c) The contractor shall notify the Department in writing
within 30 days of any changes to information submitted on the
application or renewal forms.

(d) Contractors must submit to the Department reports regard-
ing installation, repair, alteration or maintenance jobs on a format ap-
proved by the Department.

(1) An initial report is due no later than 60 days of the ap-
plication date and must include jobs performed by contractor the two
years prior to the application date.

(2) Quarterly reports are due each calendar year in accor-
dance with the following schedule.

(A) 1st quarter - April 30

(B) 2nd quarter - July 31

(C) 3rd quarter - October 31

(D) 4th quarter - January 31 of the next year.

(3) Quarterly reports must include all jobs contracted in the
quarter which have not been previously reported to the Department.

(4) The initial quarterly report must include all jobs con-
tracted from the application date until the end of the quarter containing
the application date which have not been previously reported to the De-
partment.

§74.50. Reporting Requirements-Building Owner.
(a) To obtain a Certificate of Compliance, the building owner

must submit to the Department within 60 days of the equipment inspec-
tion date, the following items:

(1) the application for Certificate of Compliance;

(2) a copy of the inspection reports for a unit of equipment
in a building;

(3) written documentation to verify that all violations of
the applicable ASME code, cited on the inspection report, have been
corrected or are under contract to be corrected;

(4) any application(s) for Delay or Waiver, if applicable;
and,

(5) all applicable fees.

(b) All delay applications, received after September 1, 2003 to
install door restrictor and fire service by September 1, 2010, must in-
clude the following on the delay application form or attach a statement
to the delay application form:

(1) verification that the building owner has notified all ten-
ants in the building that the elevators do not comply with the door re-
strictor or fire service requirements in the ASME A17.3 - 2002 Code
and has made available to tenants upon request the building owner plan
of compliance before 2010;

(2) the building owner plan of compliance before 2010; and

(3) compliance completion date.

(c) The building owner must submit the status of all delays to
the Department, in writing, on or before the expiration of each delay
granted.

(d) The Owner shall notify the Department, in writing and
within 30 days, of equipment that has been placed out of service. The
equipment must be placed out of service in accordance with the defini-
tion in A17.1-2000, "installation placed out of service."
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(e) The owner shall notify the Department, in writing and
within 30 days, of an elevator that has had alterations converting
the equipment to a material lift. The conversion shall comply with
A17.1-2000, Section XIV.

(f) The owner shall notify the Department, in writing and
within 30 days, of a material lift that has had alterations converting the
equipment to an elevator. The elevator must be inspected and brought
into compliance with A17.1-2000.

§74.55. Reporting Requirements-Inspector.
(a) For new installations or alterations and for equipment in-

spected and found without a decal, the inspector shall provide a copy
of the Elevator Equipment Form to the Department within ten working
days after completing the inspection.

(b) For annual inspections, the inspector shall notify the De-
partment of the completion of the inspection by a method approved by
the Department, within ten working days of the inspection date.

(c) The inspector shall clearly note on the inspection report
any equipment found to be unsafe, and shall report it immediately by
submitting a copy of the report to the building owner and to the De-
partment.

(d) Inspectors shall submit a copy of the inspection report to
the building owner not later than the 10th working day after the date of
inspection.

§74.60. Standards of Conduct for Inspector or Contractor Regis-
trants.

(a) Competency. The registrant shall be knowledgeable of and
adhere to the Act, the rules, the ASME and ASCE Code, and all proce-
dures established by the department for equipment inspections or per-
formance of a contract to install, repair, or maintain equipment. It is the
obligation of the registrant to exercise reasonable judgment and skill in
the performance of equipment inspections or performance of a contract
to install, repair, or maintain equipment.

(b) Integrity. A registrant shall be honest and trustworthy in
the performance of equipment inspections or performance of a contract
to install, repair, or maintain equipment, and shall avoid misrepresenta-
tion and deceit in any fashion, whether by acts of commission or omis-
sion. Acts or practices that constitute threats, coercion, or extortion are
prohibited. The registrant shall accurately and truthfully represent to
any prospective client his/her capabilities and qualifications to perform
the services to be rendered.

(c) Interest. The primary interest of the registrant is to ensure
compliance with the Act, the rules, and the ASME or ASCE Code.
The registrant’s position, in this respect, should be clear to all parties
concerned while conducting equipment inspections or completing the
performance of a contract to install, repair, or maintain equipment.

(d) Conflict of Interest. A registrant is obliged to avoid con-
flicts of interest and the appearance of conflicts of interest. A con-
flict of interest exists when an inspector performs or agrees to perform
equipment inspections for a building in which he has a financial inter-
est, whether direct or indirect. A conflict of interest also exists when a
registrant’s professional judgment and independence are affected by
his/her family, business, property, or other personal interests or re-
lationships. A registered inspector shall withdraw from employment
when it becomes apparent that it is not possible to faithfully discharge
the duty and performance of services owed the client, but then only
upon reasonable notice to the client.

(e) Specific Rules of Conduct. A registrant shall not:

(1) participate, whether individually or in concert with oth-
ers, in any plan, scheme, or arrangement attempting or having as its

purpose the evasion of any provision of the Act, the rules, or the Stan-
dards adopted by the Commission;

(2) knowingly furnish inaccurate, deceitful, or misleading
information to the department, a building owner, or other person in-
volved in equipment inspections or equipment contracts;

(3) state or imply to a building owner that the department
will grant a delay or waiver;

(4) engage in any activity that constitutes dishonesty, mis-
representation, or fraud while performing equipment inspections or
completing an equipment contract;

(5) perform equipment inspections or complete an equip-
ment contract in a negligent or incompetent manner;

(6) perform equipment inspections or complete an equip-
ment contract in a building or facility in which the registrant is an
owner, either in whole or in part, or an employee of a full or partial
owner;

(7) perform equipment inspections in a building or facility
wherein the registrant, for compensation, participated in the obtaining
an equipment contract of the building;

(8) indulge in advertising that is false, misleading, or de-
ceptive;

(9) misrepresent the amount or extent or prior education or
experience to any client; or

(10) hold out as being engaged in partnership or association
with any person unless a partnership or association exists in fact.

§74.70. Responsibilities of the Building Owner.

(a) The building owner must contract with, or employ an in-
spector to perform inspections in accordance with §74.75 and §74.100.

(b) The owner of the building in which equipment is located
shall have such equipment inspected every twelve (12) months.

(c) The owner of the building in which the equipment is lo-
cated must keep a copy of all maintenance and inspection records of
the equipment in the building during the life of the equipment.

(d) The building owner or their representative must report all
accidents involving equipment to the Department, using a Department
approved form, within 72 hours of the accident.

(e) The building owner shall ensure that all of the tests required
by ASME A17.1 - 2000, Part 8, are made by a person qualified to
perform such services. Such tests must be performed in the presence
of the inspector. The person performing the test must be familiar with
the operation of the equipment and available to accompany and assist
during an inspection.

(f) If any equipment is determined to be unsafe, by inspection
or other means, the building owner shall notify the Department in writ-
ing within 48 hours, and shall place the unsafe equipment out of opera-
tion until repairs to correct the unsafe condition(s) are completed. After
repairs have been completed, the building owner shall submit written
verification to the Department that the unsafe condition has been cor-
rected.

(g) New equipment installations must be inspected and tested
to determine their safety and compliance with the requirements of
ASME A17.1 2000, before being placed in service.

(h) Altered equipment must be inspected and tested to deter-
mine its safety and compliance with the requirements of ASME A17.1-
2000, and ASME A17.3-2002 before being placed back in service.
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(i) Existing equipment must be inspected and tested annually
to determine its safety and compliance with the requirements of ASME
A17.3-2002.

(j) The owner of the building in which equipment is located
must obtain a yearly certificate of compliance from the Department
evidencing that each unit of equipment in the building is in compliance
with the Act and all applicable rules and standards. The owner of the
building must have a current Certificate of Compliance in order to op-
erate equipment located in the building.

(k) The building owner must display the current Certificate of
Compliance:

(1) if the certificate relates to an elevator,

(A) inside the elevator car;

(B) outside the elevator car in the main elevator lobby
within 10 feet of the elevator call button; or

(C) in a common area lobby or hallway location that
is (i) accessible to the public without assistance or permission during
all hours in which any elevator is in operation and (ii) identified by
a plaque mounted in the elevator car or within 10 feet of the elevator
call button in the main elevator lobby. The font size for letters on the
plaque shall be at least 18 and the plaque must state that the elevator
is regulated by the Texas Department of Licensing and Regulation and
include the department’s telephone number 1-800-803-9202 and the
building management’s telephone number.

(2) in the escalator box if the certificate relates to an esca-
lator,

(3) on the box containing the control circuitry if the certifi-
cate relates to a chairlift, platform lift, automated people mover oper-
ated by cables, moving sidewalk, or related equipment.

(l) The building owner must display an inspection report at the
location defined in subsection (k), selected by the owner, until a current
certificate of compliance is issued by the Executive Director.

(m) The building owner must reinspect and recertify equip-
ment:

(1) if the equipment has been altered and determined to be
unsafe; or

(2) if an inspection report shows an existing violation has
continued longer than permitted in a delay granted by the executive
director.

§74.100. Technical Requirements.

(a) The Department adopts the standards for the installation,
maintenance, alteration, operation, and inspection of new equipment
installed or altered on or after September 1, 2003, that are contained in
the following codes: ASME A17.1-2000, ASME A17.3-2002, ASME
A18.1 and ASCE Codes 21.

(b) The Department adopts the standards for the installation,
maintenance, alteration, operation, and inspection of existing equip-
ment installed or altered before September 1, 2003, that are contained
in the following codes: ASME A17.1, ASME 18.1 and ASCE Codes 21
in effect on the date of installation or alteration and ASME A17.3-2002.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307711
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: December 1, 2003
Proposal publication date: September 26, 2003
For further information, please call: (512) 463-7348

♦ ♦ ♦
CHAPTER 75. AIR CONDITIONING AND
REFRIGERATION CONTRACTOR LICENSE
LAW
16 TAC §§75.1, 75.10, 75.20, 75.22 - 75.24, 75.26, 75.30,
75.40, 75.70, 75.90, 75.100

The Texas Department of Licensing and Regulation ("Depart-
ment") adopts amendments to §§75.1, 75.10, 75.20, 75.22 -
75.24, 75.26, 75.30, 75.40, 75.70, 75.90 and 75.100 regarding
the air conditioning and refrigeration contractors licensing pro-
gram. Sections 75.1, 75.30, 75.40 and 75.70 are adopted with
changes to the text as published in the September 5, 2003, is-
sue of the Texas Register (28 TexReg 7549). Sections 75.10,
75.20, 75.22-75.24, 75.26, 75.90 and 75.100 are adopted with-
out changes and will not be republished.

There are changes throughout the amended rules which address
statutory changes and references that are no longer correct. The
amendments clarify the rules and more closely reflect the in-
tent of the statute; eliminate unnecessary burdens on holders of
temporary licenses; clarify the vent hood workers exemption; in-
crease coverage for consumers and allow licensees to determine
the amount of insurance deductible needed. Other amendments
replace language inadvertently omitted; provide a method for the
agency to assure that an air conditioning and refrigeration con-
tracting company has the required licensees on staff and to make
it clear that work must be contracted and supervised through a
permanent office; and more clearly explain what duct cleaners
may do.

The Department drafted and distributed the proposed rules
to persons internal and external to the agency. No written
comments were filed concerning the proposed amendments,
however, oral comments were made by attendees at a meeting
scheduled to discuss the proposed rules. The meeting was held
at 9:00 am on October 8, 2003 at 920 Colorado, Austin, Texas
78701. Comments made at this meeting, are discussed below.
In addition, the rules have been changed in two instances to
correct typographical errors and overlooked items.

The change in §75.1 adds the reference to Texas Occupations
Code, Chapter 51. The change in §75.30 corrects grammat-
ical errors and are non-substantive changes. The change in
§75.40(a)(1) and (2) corrects an error made in the rule proposal.
Subsection (a) is changed in paragraph (1) to require $300,000
coverage for a single occurrence and paragraph (2) is changed
to require $600,000 coverage in the aggregate. The rule pro-
posal that was published had the amounts reversed.

A public comment was made concerning §75.70(b)(2) which
requires a contracting company to maintain records for the
licensee of record for the company to show hours worked each
day and payroll taxes deducted and reported to the Texas
Workforce Commission. The commenter noted that when
an employee is paid a salary rather than an hourly wage the
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company may not have such records. The commenter made no
proposal for changing the rule or comment other than as noted.
The department needs the required information to assure that
the statutory requirement that each contracting company has
a licensee employed full-time in each permanent office is met.
The department agrees that the rule should address situations
where the licensee is on salary as well as when the licensee is
paid hourly.

Section 75.70(b)(3) is changed to read, "(3) maintain records
on their license holder showing payroll taxes deducted and re-
ported to the Texas Workforce Commission, and either, hours
worked each day, or documentation showing that the licensee is
on salary and works full-time for the contracting company." No
other comments were made. No other changes are made.

The amendments are adopted under Texas Occupations Code,
Chapter 1302 and Texas Occupations Code, Chapter 51, which
authorizes the Department to adopt rules as necessary to im-
plement this chapter and any other law establishing a program
regulated by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapter 1302 and Texas Occu-
pations Code, Chapter 51. No other statutes, articles, or codes
are affected by the adoption.

§75.1. Authority.

The sections in this chapter are authorized by Texas Occupations Code,
Chapters 51 and 1302.

§75.30. Exemptions.

(a) Licensure requirements under the Act and these Rules do
not apply to:

(1) persons who conduct air conditioning and refrigeration
contracting, are employed by a regulated public utility facility and per-
form those services in connection with the utility business in which the
person is employed;

(2) an individual who performs air conditioning and refrig-
eration maintenance work on equipment and property owned by him if
he does not engage in the occupation of air conditioning and refriger-
ation contracting for the general public. This exemption applies only
to the property owner and not to others who may attempt to assist the
owner;

(3) those who hold a valid Certificate of Authorization is-
sued by the American Society of Mechanical Engineers or The National
Board of Boiler and Pressure Vessel Inspectors that are:

(A) appropriate for the scope of work to be performed,
and

(B) performed solely on boilers as defined in Chapter
755 of the Health and Safety Code;

(4) a person who performs air conditioning contracting on
unducted fireplace stoves;

(5) persons who perform air conditioning contracting on
ducted or unducted environment air conditioning equipment of three
tons or less on non-commercial boats; and

(6) persons who install, repair, or remove a vent hood of the
type commonly used in residential and commercial kitchens, as long
as the person does not install, repair or remove any other part of the
exhaust system.

(b) Unlicensed general contractors may bid or contract for a
job that includes air conditioning or refrigeration if the job does not
consist solely of work requiring a license under the Act.

§75.40. Insurance Requirements.

(a) Class A licensees shall maintain commercial general lia-
bility insurance at all times during a license period:

(1) of at least $300,000 per occurrence (combined for prop-
erty damage and bodily injury);

(2) of at least $600,000 aggregate (total amount the policy
will pay for property damage and bodily injury coverage); and

(3) of at least $300,000 aggregate for products and com-
pleted operations.

(b) Class B licensees shall maintain commercial liability in-
surance at all times during a license period:

(1) of at least $100,000 per occurrence (combined for prop-
erty damage and bodily injury);

(2) of at least $200,000 aggregate (total amount the policy
will pay for property damage and bodily injury coverage); and

(3) of at least $100,000 aggregate for products and com-
pleted operations.

(c) Insurance must be obtained from an admitted company or
an eligible surplus lines carrier, as defined in Chapter 255 of the Texas
Insurance Code or other insurance companies that are rated by A.M.
Best Company as B+ or higher.

(d) A license applicant or licensee shall file with the Depart-
ment a completed certificate of insurance or other evidence satisfactory
to the Department when applying for an initial license, changing a busi-
ness name, and upon request of the Department.

(e) Requests to waive the insurance requirements because the
license holder does not contract with the public shall:

(1) be submitted in writing to the Department;

(2) contain a detailed explanation of the conditions under
which the waiver is requested; and

(3) be accompanied by a confirmation of employment by
the current employer when working under the license of another con-
tractor as an employee.

(f) A licensee who has received a waiver of insurance shall not
perform or offer to perform air conditioning and refrigeration contract-
ing under his or her license with the general public unless exempted
under Subchapter B of the Act.

(g) A licensee or an air conditioning and refrigeration contract-
ing company shall furnish the name of the insurance carrier, policy
number, name, address, and telephone number of the insurance agent
with whom the licensee or company is insured to any customer who
requests it.

(h) Failure to maintain insurance or failure to provide a certifi-
cate of insurance when requested is grounds for administrative penal-
ties and license sanctions.

§75.70. Responsibilities of the Licensee and the Air Conditioning and
Refrigeration Contracting Company.

(a) The licensee shall:

(1) if affiliated with a business, assign his or her license to
one company or one permanent office of the company that will use the
license;
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(2) be a bona fide employee or owner of the air condition-
ing and refrigeration contracting company and must work full time at
the company or permanent office of the company;

(3) use his license for one business affiliation and one per-
manent office at any one given time;

(4) furnish the Department with his or her permanent mail-
ing address and the name, physical address, and telephone number of
the company; and

(5) furnish to the Department copies of assumed name reg-
istrations from the Secretary of State and/or County Clerk’s office.

(b) An Air Conditioning and Refrigeration Contracting Com-
pany shall:

(1) notify the Department of all licensees who have as-
signed their licenses to the company, and shall notify the Department
within ten business days when any licensee whose license is assigned
to the company has left their employ;

(2) furnish to the Department copies of assumed name reg-
istrations from the Secretary of State and/or County Clerk’s office;

(3) maintain records on their license holder showing pay-
roll taxes deducted and reported to the Texas Workforce Commission,
and either, hours worked each day or documentation showing that the
licensee is on salary and works full time for the contracting company;
and

(4) furnish a copy of the company’s records, specified in
paragraph (3) of this subsection, at the request of the Department.

(c) A person or an air conditioning and refrigeration contract-
ing company that performs air conditioning and refrigeration contract-
ing shall:

(1) provide proper installation, service, and mechanical in-
tegrity;

(2) not misrepresent the need for services, services to be
provided, or services that have been provided; and

(3) not make a fraudulent promise or false statement to in-
fluence, persuade, or induce an individual or a company to contract for
services.

(d) A licensee may subcontract portions of work requiring a
license under the Act to unlicensed persons, firms, or corporations as
long as:

(1) the licensee actively provides work or service which re-
quires a license, either in person or with the licensee’s bona fide em-
ployees;

(2) the work or service provided in person or with the li-
censee’s bona fide employees consists of more than accepting a con-
tract or request for service, scheduling the work, and providing super-
vision of the work; and

(3) the licensee is ultimately responsible to the customer
for all work performed by the subcontractor.

(e) The design of a system may not be subcontracted to an
unlicensed person, firm or corporation.

(f) A licensee who subcontracts work requiring a license under
the Act is responsible to the customer for all work performed by the
subcontractor.

(g) Each air conditioning and refrigeration contracting com-
pany shall have a licensee employed full time in each permanent office

from which work requiring a license under the Act is contracted and
supervised. All work requiring a license under the Act shall be under
the direct personal supervision of the licensee for that office.

(h) The licensee is responsible under the Act for all work per-
formed under his/her supervision, regardless of whether or not the own-
ers, officers, or managers of the air conditioning and refrigeration con-
tracting company allow the licensee the authority to supervise, train, or
otherwise control compliance with the Act.

(i) If an air conditioning and refrigeration contracting com-
pany uses locations other than a permanent office, those locations shall
be used only to receive instructions from the permanent office on sched-
uling of work, to store parts and supplies, and/or to park vehicles. These
locations may not be used to contract air conditioning sales or service.
The air conditioning and refrigeration contracting company shall pro-
vide the address of these other locations to the Department no later than
30 days after the locations are established or changed.

(j) A licensee may not permit a person or any company with
which his or her license is not affiliated, and by whom he or she is not
employed, to use his or her license for any purpose.

(k) Each licensee and air conditioning and refrigeration con-
tracting company shall display the license number and company name
in letters not less than two inches high on both sides of all vehicles
used in conjunction with air conditioning and refrigeration contract-
ing. When an unlicensed subcontractor is at a job site not identified by
a marked vehicle, the site shall be identified either by a temporary sign
on the subcontractor’s vehicle or on a sign visible and readable from
the nearest public street containing the contractor’s license number and
company name.

(l) All advertising by licensees and air conditioning and refrig-
eration contracting companies designed to solicit air conditioning or
refrigeration business shall include the licensee’s license number. The
following advertising does not require the license number:

(1) nationally placed television advertising, in which a
statement indicating that license numbers are available upon request is
used in lieu of the licensee’s license number;

(2) telephone book listings that contain only the name, ad-
dress, and telephone number;

(3) manufacturers’ and distributor’s telephone book trade
ads endorsing an air conditioning and refrigeration contractor;

(4) telephone solicitations, provided the solicitor states that
the company is licensed by the state. The license number must be pro-
vided upon request of a consumer.

(5) promotional items of nominal value such as ball caps,
tee shirts, and other gifts;

(6) letterheads and printed forms for office use; and

(7) signs located on the contractor’s permanent business lo-
cation.

(m) An invoice shall be provided to the consumer for all work
performed. The company name, address, and phone number shall ap-
pear on all proposals and invoices. The licensee’s license number shall
appear on all proposals and invoices for that office. The following
information: "Regulated by The Texas Department of Licensing and
Regulation, P. O. Box 12157, Austin, Texas 78711, 1-800-803-9202,
512-463-6599" shall be listed on:

(1) proposals and invoices;

(2) written contracts; and
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(3) a sign prominently displayed in the place of business if
the consumer or service recipient may visit the place of business for
service.

(n) A licensee or an air conditioning and refrigeration con-
tracting company that also acts as a general contractor may provide
a one-time notice stating the information above to customers for whom
they provide services requiring a license under the Act.

(o) A licensee shall:

(1) notify the Department, in writing, within ten days of
any change in permanent mailing address, company location, company
telephone number or change in assignment of license; and

(2) if the information is printed on the license:

(A) destroy the current original license;

(B) pay the appropriate revision fee required in §75.80
of this title (relating to Fees); and

(C) provide a revised insurance certificate to the De-
partment within ten days of a change in the name or address of the
company to which the license is assigned.

(p) The permanent address shall be considered the licensee’s
permanent mailing address and address of record. All correspondence
from the Department will be mailed to that address.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307712
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: December 1, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 463-7348

♦ ♦ ♦
CHAPTER 76. WATER WELL DRILLERS AND
WATER WELL PUMP INSTALLERS
16 TAC §§76.1, 76.10, 76.200 - 76.202, 76.204 - 76.206,
76.220, 76.300, 76.600, 76.650, 76.700 - 76.707, 76.900,
76.1000, 76.1001, 76.1004, 76.1005, 76.1009, 76.1011

The Texas Department of Licensing and Regulation ("De-
partment") adopts amendments to existing rules at 16
Texas Administrative Code, §§76.1, 76.10, 76.200-76.202,
76.204-76.206, 76.220, 76.300, 76.600, 76.650, 76.700-76.707,
76.900, 76.1000, 76.1001, 76.1004, 76.1005, and 76.1009 and
new rules §76.1011 regarding the water well drillers and water
well pump installers program as published in the September 26,
2003, issue of the Texas Register (28 TexReg 8261). Sections
76.1, 76.200-76.202, 76.204, 76.205, 76.220, 76.300, 76.600,
76.650, 76.700-76.707, 76.900, 76.1000, 76.1004, 76.1005,
and 76.1009 and new rule §76.1011 are adopted without
changes, and will not be republished. Sections 76.10, 76.202,
76.206, and 76.1001 are adopted with changes.

These rules are necessary to implement Senate Bill 279, en-
acted by the 78th Legislature that establishes the statutory au-
thority of the Texas Commission of Licensing and Regulation, the
Executive Director, and the department.

The Department drafted and distributed the proposed rules to
persons internal and external to the agency. Written comments
were received from the Edwards Aquifer Authority (EAA) and
from four individuals. Oral comments were also received. The
EAA commented concerning Rule 76.10-Definitions, paragraphs
(13) and (15) to add the word "undesirable" in both paragraphs
before the word "constituents". It appears that the change is pro-
posed to make it clear that only undesirable constituents are in-
cluded. Paragraph (16) defines constituents as ions, compounds
or substances which may cause the degradation of soil or ground
water, making it unnecessary to include the word "undesirable"
to modify "constituents."

The EAA indicated approval of rule 76.202(b)(2) which as
amended requires well driller applicants to submit 10 well re-
ports for wells drilled, under supervision, by the applicant. The
EAA noted two typographical errors in Rule 76.220-Continuing
Education. The errors noted were errors in the proposed rule
document that was published on the department’s website and
not what was proposed in the Texas Register. No changes
needed to be made.

The EAA proposed that Rule 76.1011 be changed to replace the
word "are" with "may be." The statute as amended by Senate
Bill 279 provides that groundwater conservation districts shall
enforce compliance with Occupations Code, §1901.255, so no
change is needed in response to the comment.

Other written comments proposed to divide the definition of geo-
thermal closed heat loop well into two definitions to make a dis-
tinction between heat loop wells using water and those using
other fluids or gases. The definition change was proposed to
support different completion requirements for the two types of
wells proposed. The department agrees that the distinction is
needed. Rule 76.1000(b)(5) which reflects the completion re-
quirements for geo-thermal closed heat loop wells, contains es-
sentially the same language as adopted by the Texas Commis-
sion of Environmental Quality (TCEQ) to address this type of
well, over which it also has jurisdiction. Changes to this sec-
tion should be addressed in future agency rulemaking and will
be coordinated with TCEQ.

Oral comments were also received. A commenter suggested
that Rule 76.206(b) be changed by replacing the phrase "super-
vising driller’s" with "supervisor’s." The department agrees with
this comment and the change has been made. The commenter
also suggested changing the phrase "express directions" to "ex-
pressed or written directions." The department disagrees that
this change would clarify the rule, as the word "express" implicitly
covers both spoken and written communication. Another com-
menter suggested that Rule 76.10, paragraph (38) be changed
to include language to describe testing methods for potable wa-
ter. The definitions already indicates that potable water is safe
for human consumption in that it is free of impurities in amounts
sufficient to cause disease or harmful physiological effects. The
concern is that since potable water is required for use in drilling
fluids in Rule 76.1000, a driller may not know whether water
taken from streams and impoundments is suitable for use. The
definition is expanded by adding the sentence, "For purposes of
this Chapter, water may be rendered potable by adding chlorine
bleach at the rate of one (1) gallon of bleach for every 500 gal-
lons of water.
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Another comment proposed that the word "knowingly" be rein-
serted in Rule 76.1001. The commenter noted that a driller could
conceivably encounter undesirable water without being aware of
it. Prosecution for a violation in such cases could be unreason-
able. The word "knowingly" was removed since it makes it diffi-
cult if not impossible to impose sanctions when there has been
a violation. Rather than placing the burden on the department to
prove a knowing violation in every case, language is added to al-
low a defense that the driller was unaware of having encountered
undesirable water or constituents. Rule 76.1001(1) is changed
by adding this sentence. "It is a defense to prosecution for vio-
lation of this section that the driller reasonably was not aware of
having encountered undesirable water or constituents."

Another commenter without reference to any particular rule pro-
posed that the department require that all water wells be pres-
sure cemented from the production zone to the surface, unless
the upper formation precludes use of the procedure. The rec-
ommendation reflects the ideal to which the department aspires;
near absolute protection. The cost to consumers would be ex-
ceedingly high in cases where the production is deep and would
be burdensome for all well owners. The current completion pro-
cedures protect groundwater to a satisfactory degree, the im-
provement in protection that would be realized is small in rela-
tion to the costs. Further, a sweeping change such as this, even
if justifiable, should not be made at this stage in the rule making
process.

The amendments and new rule are adopted under Texas Occu-
pations Code, Chapters 1901 and 1902 and Texas Occupations
Code, Chapter 51, which authorizes the Department to adopt
rules as necessary to implement this chapter and any other law
establishing a program regulated by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapters 1901 and 1902 and
Texas Occupations Code, Chapter 51. No other statutes, arti-
cles, or codes are affected by the adoption.

§76.10. Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise:

(1) Abandoned well--A well that has not been used for six
consecutive months. A well is considered to be in use in the following
cases:

(A) a non-deteriorated well which contains the casing,
pump, and pump column in good condition; or

(B) non-deteriorated well which has been capped.

(2) Annular space--The space between the casing and bore-
hole wall.

(3) Atmospheric barrier--A section of cement placed from
two feet below land surface to the land surface when using granular
sodium bentonite as a casing sealant or plugging sealant in lieu of ce-
ment.

(4) Bentonite--A sodium hydrous aluminum silicate clay
mineral (montmorillonite) commercially available in powdered, gran-
ular, or pellet form which is mixed with potable water and used for a
variety of purposes including the stabilization of borehole walls during
drilling, the control of potential or existing high fluid pressures encoun-
tered during drilling below a water table, and to provide a seal in the
annular space between the well casing and borehole wall.

(5) Bentonite grout--A fluid mixture of sodium bentonite
and potable water mixed at manufacturers’ specifications to a slurry

consistency that can be pumped through a pipe directly into the annular
space between the casing and the borehole wall. Its primary function
is to seal the borehole in order to prevent the subsurface migration or
communication of fluids.

(6) Capped well--A well that is closed or capped with a
covering capable of preventing surface pollutants from entering the
well and sustaining weight of at least 400 pounds and constructed in
such a way that the covering cannot be easily removed by hand.

(7) Casing--A watertight pipe which is installed in an exca-
vated or drilled hole, temporarily or permanently, to maintain the hole
sidewalls against caving, advance the borehole, and in conjunction with
cementing and/or bentonite grouting, to confine the ground waters to
their respective zones of origin, and to prevent surface contaminant in-
filtration.

(A) Plastic casing- National Sanitation Foundation
(NSF-WC) or American Society of Testing Material (ASTM) F-480
minimum SDR 26 approved water well casing.

(B) Steel Casing- New ASTM A-53 Grade B or better
and have a minimum weight and thickness of American National Stan-
dards Institute (ANSI) schedule 10.

(C) Monitoring wells may use other materials, such as
fluoropolymer (Teflon), glass-fiber-reinforced epoxy, or various stain-
less steel alloys.

(8) Cement--A neat portland or construction cement mix-
ture of not more than seven gallons of water per 94-pound sack of dry
cement, or a cement slurry which contains cement along with bentonite,
gypsum or other additives.

(9) Chemigation--A process whereby pesticides, fertilizers
or other chemicals, or effluents from animal wastes is added to irriga-
tion water applied to land or crop, or both, through an irrigation distri-
bution system.

(10) Commission--The Texas Commission of Licensing
and Regulation.

(11) Commissioner--means the commissioner of licensing
and regulation.

(12) Complainant--A person who has filed a complaint
with the Texas Department of Licensing and Regulation (Department)
against any party subject to the jurisdiction of the Department. The
Department may be the complainant.

(13) Completed monitoring well--A monitoring well
which allows water from a single water-producing zone to enter
the well bore, but isolates the single water-producing zone from
the surface and from all other water-bearing zones by proper casing
and/or cementing procedures. Annular space positive displacement or
pressure tremie tube grouting or cementing (sealing) method shall be
used when encountering undesirable water or constituents above or
below the zone to be monitored or if the monitoring well is greater than
twenty (20) feet in total depth. The single water-producing zone shall
not include more than one continuous water-producing unit unless
a qualified geologist or a groundwater hydrologist has determined
that all the units screened or sampled by the well are interconnected
naturally.

(14) Completed to produce undesirable water--A com-
pleted well which is designed to extract water from a zone which
contains undesirable water.
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(15) Completed water well--A water well, which has sealed
off access of undesirable water or constituents to the well bore by utiliz-
ing proper casing and annular space positive displacement or pressure
tremie tube grouting or cementing (sealing) methods.

(16) Constituents--Elements, ions, compounds, or sub-
stances which may cause the degradation of the soil or ground water.

(17) Continuing Education--Four (4) hours of education
per year required , including one (1) hour dedicated to the Water Well
Driller/Pump Installer Statutes and Rules course as a condition of
license or registration renewal under the Code and/or Rules.

(18) Continuing Education Program--A formal offering of
instruction or information to licensees, registrants, or certificate holders
for the purpose of maintaining skills necessary for the protection of
groundwater and the health and general welfare of the citizens and the
competent practice of the construction of water wells, the installation
of pumps or pumping equipment or water well monitoring. A school,
clinic, forum, lecture, course of study, educational seminar, workshop,
conference, convention, or short course approved by the Department,
may offer such programs.

(19) Dry litter poultry facility--Fully enclosed poultry op-
eration where wood shavings or similar material is used as litter.

(20) Easy access--Access is not obstructed by other equip-
ment and the fitting can be removed and replaced with a minimum of
tools without risk of breakage of the attachment parts.

(21) Edwards aquifer--That portion of an arcuate belt of
porous, water bearing, predominantly carbonate rocks known as the
Edwards and Associated Limestones in the Balcones Fault Zone trend-
ing from west to east to northeast in Kinney, Uvalde, Medina, Bexar,
Comal, Hays, Travis, Williamson, and Bell Counties; and composed of
the Salmon Peak Limestone, McKnight Formation, West Nueces For-
mation, Devil’s River Limestone, Person Formation, Kainer Forma-
tion, Edwards Formation and Georgetown Formation. The permeable
aquifer units generally overlie the less-permeable Glen Rose Formation
to the south, overlie the less-permeable Comanche Peak and Walnut
formations north of the Colorado River, and underlie the less-perme-
able Del Rio Clay regionally.

(22) Environmental soil boring--An artificial excavation
constructed to measure or monitor the quality and quantity or move-
ment of substances, elements, chemicals, or fluids beneath the surface
of the ground. The term shall not include any well that is used in
conjunction with the production of oil, gas, or any other minerals.

(23) Executive Director-- means the executive director of
the Department.

(24) Flapper--The clapper, closing, or checking device
within the body of the check valve.

(25) Foreign substance--Constituents that includes recircu-
lated tailwater and open-ditch water when a pump discharge pipe is
submerged in the ditch.

(26) Freshwater--Water whose bacteriological, physical,
and chemical properties are such that it is suitable and feasible for
beneficial use.

(27) Geothermal closed heat loop well--A vertical closed
system well used to circulate water, and other fluids or gases through
the earth as a heat source or heat sink.

(28) Granular sodium bentonite--Sized, coarse ground, un-
treated, sodium based bentonite (montmorillonite) which has the spe-
cific characteristic of swelling in freshwater.

(29) Groundwater conservation district--Any district or au-
thority to which Chapter 36, Water Code, applies and that has the au-
thority to regulate the spacing or production of water wells.

(30) Injection well includes:

(A) an air-conditioning return flow well used to return
water that has been used for heating or cooling in a heat pump to the
aquifer that supplied the water;

(B) a cooling water return flow well used to inject water
that has been used for cooling;

(C) a drainage well used to drain surface fluid into a
subsurface formation;

(D) a recharge well used to replenish water in an
aquifer;

(E) a saltwater intrusion barrier well used to inject water
into a freshwater aquifer to prevent the intrusion of salt water into fresh
water;

(F) a sand backfill well used to inject a mixture of water
and sand, mill tailings, or other solids into subsurface mines;

(G) a subsidence control well used to inject fluids into
a non-oil-producing or non-gas-producing zone to reduce or eliminate
subsidence associated with the overdraft of fresh water; and

(H) a closed system geothermal well used to circulate
water, other fluids, or gases through the earth as a heat source or heat
sink.

(31) Irrigation distribution system--A device or combina-
tion of devices having a hose, pipe, or other conduit which connects
directly to any water well or reservoir connected to the well, through
which water or a mixture of water and chemicals is drawn and applied
to land. The term does not include any hand held hose sprayer or other
similar device, which is constructed so that an interruption in water
flow automatically prevents any backflow to the water source.

(32) Monitoring well--An artificial excavation constructed
to measure or monitor the quality and/or quantity or movement of
substances, elements, chemicals, or fluids beneath the surface of
the ground. Included within this definition are environmental soil
borings, piezometer wells, observation wells, and recovery wells. The
term shall not include any well that is used in conjunction with the
production of oil, gas, coal, lignite, or other minerals.

(33) Mud for drilling--A relatively homogenous, viscous
fluid produced by the suspension of clay-size particles in water or the
additives of bentonite or polymers.

(34) Piezometer--A device so constructed and sealed as to
measure hydraulic head at a point in the subsurface.

(35) Piezometer well--A well of a temporary nature con-
structed to monitor well standards for the purpose of measuring water
levels or used for the installation of piezometer resulting in the deter-
mination of locations and depths of permanent monitor wells.

(36) Plugging--An absolute sealing of the well bore.

(37) Pollution--The alteration of the physical, thermal,
chemical, or biological quality of, or the contamination of, any water
that renders the water harmful, detrimental, or injurious to humans,
animals, vegetation, or property, or to public health, safety, or welfare,
or impairs the usefulness or the public enjoyment of the water for any
or reasonable purpose.

(38) Potable water--Water which is safe for human con-
sumption in that it is free from impurities in amounts sufficient to cause

28 TexReg 10470 November 21, 2003 Texas Register



disease or harmful physiological effects. For purposes of this chapter,
water may be rendered potable by adding chlorine bleach at the rate of
one (1) gallon of bleach for every 500 gallons of water.

(39) Public water system--A system supplying water to a
number of connections or individuals, as defined by current rules and
regulations of the Texas Commission on Environmental Quality, 30
TAC Chapter 290.

(40) Recharge zone--Generally, that area where the strati-
graphic units constituting the Edward Aquifer crop out, including the
outcrops of other geologic formations in proximity to the Edwards
Aquifer, where caves, sinkholes, faults, fractures, or other permeable
features would create a potential for recharge of surface waters into the
Edwards Aquifer. The recharge zone is identified as that area desig-
nated as such in official maps in the appropriate regional office of the
Texas Commission on Environmental Quality.

(41) Recovery well--A well constructed for the purpose of
recovering undesirable groundwater for treatment or removal of con-
tamination.

(42) Sanitary well seal--A watertight device to maintain a
junction between the casing and the pump column.

(43) Test well--A well drilled to explore for groundwater.

(44) Undesirable water--Water that is injurious to human
health and the environment or water that can cause pollution to land or
other waters.

(45) Water or waters in the state--Groundwater, percolat-
ing or otherwise, lakes, bays, ponds, impounding reservoirs, springs,
rivers, streams, creeks, estuaries, marshes, inlets, canals, the Gulf of
Mexico inside the territorial limits of the state, and all other bodies of
surface water, natural or artificial, inland or coastal, fresh or salt, navi-
gable or non-navigable, and including the beds and banks of all water-
courses and bodies of surface water, that are wholly or partially inside
or bordering the state or inside the jurisdiction of the state.

(46) Well--A water well, test well, injection well, dewater-
ing well, monitoring well, geothermal closed heat loop well, piezome-
ter well, observation well, or recovery well.

(47) State of Texas Well Report (Well Log)--A log recorded
on forms prescribed by the Department, at the time of drilling show-
ing the depth, thickness, character of the different strata penetrated,
location of water-bearing strata, depth, size, and character of casing
installed, together with any other data or information required by the
Executive Director.

§76.202. Applications for Licenses and Renewals.

(a) Application shall be made on forms provided by the De-
partment.

(b) Application shall include:

(1) a letter of reference from a licensed well driller or pump
installer with the same type of designation, as applicable, who has at
least two years licensed experience in well drilling/pump installing;

(2) names, addresses, and telephone numbers of ten (10)
well drilling or pump installer customers, as applicable, who are not
related within the second degree of consanguinity to the applicant (i.e.,
may not be the applicant’s spouse, or related to the applicant or appli-
cant’s spouse, as a child, grandchild, parent, sister, brother, or grand-
parent);

(3) For well driller applicants, ten (10) corresponding State
of Texas Well Reports shall be submitted for the wells drilled in compli-
ance with Texas Occupations Code, Chapters 1901 and 1902 and these

Rules by the applicant as an apprentice or employee under the supervi-
sion of a driller licensed under the Texas Occupations Code, Chapters
1901 and 1902 and these Rules;

(4) the applicant’s statement that he has drilled wells or in-
stalled pumps under the supervision of a driller or pump installer li-
censed under the Texas Occupations Code, Chapters 1901 and 1902
for two years or that he has other well drilling or pump installing expe-
rience as defined by this chapter; and

(5) the applicant’s sworn statement that he has read and
will adhere to the requirements of the Texas Occupations Code, Chap-
ters 1901 and 1902 and this chapter.

(c) For consideration and review of qualifications, a completed
application must be received by the Department at least 45 days prior
to a scheduled examination.

(1) The Department will send written notice to the appli-
cant informing the applicant that the application is administratively
complete and accepted for filing, or that the application is deficient in
specific areas and the applicant has 30 days to submit additional infor-
mation to correct the deficiency or deficiencies.

(2) If the required information is not forthcoming from the
applicant within 30 days of the date of mailing of the deficiency notice,
the applicant will not be eligible for Department review and possible
examination.

(3) If the applicant disagrees that the application is defi-
cient, the applicant may file a motion for reconsideration of the De-
partment’s action.

(d) A license issued by the Department will expire annually
from the date of issuance.

(e) Intentionally misstating or misrepresenting a fact on an ap-
plication, renewal application, state well report, plugging report, or
with any other information or evidence furnished to the Department
in connection with official Departmental matters shall be grounds for
assessing penalties and/or sanctions.

§76.206. Responsibilities of the Apprentice and Supervising Driller
and/or Pump Installer.

(a) A registered driller/pump installer apprentice shall:

(1) represent his supervising driller/pump installer during
operations at the well site;

(2) driller apprentice shall co-sign state well reports with
the supervising driller; and

(3) perform services associated with drilling, deepening, or
altering a well under the direct supervision of the supervising driller.

(b) A registered driller/pump installer apprentice may not per-
form, or offer to perform, any services associated with drilling, deep-
ening, installing a pump or altering a well except under the direct su-
pervision of a licensed driller/pump installer and/or according to the
supervisor’s express directions. A driller/pump installer apprentice’s
registration may be revoked for engaging in prohibited activities.

(c) Upon completion of a training program of at least two (2)
years, an apprentice may apply to obtain a well driller’s and/ or pump
installer’s license or renew the status as an apprentice. The supervising
driller, pump installer, or apprentice may terminate the training pro-
gram by written notice to the Department. A reason for termination is
not required. Upon receipt of the notice, the Department shall termi-
nate the apprentice’s status as a registered apprentice.

(d) Upon renewal of an apprentice registration, the super-
vising driller and/or pump installer shall provide the Department a
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written progress report on the aforementioned training segments in
§76.205(f)(3) pertaining to the apprentice’s stated training program.

(e) A one (1) hour Certificate of Completion of the Water Well
Driller/Pump Installer Statutes and Rules course shall accompany each
apprentice registration renewal.

(f) The licensed driller and/ or licensed pump installer shall
be present at the well site at all times during all operations or may be
represented by a registered apprentice capable of immediate communi-
cation with the licensed driller or licensed pump installer at all times,
provided that the licensed driller and /or licensed pump installer is less
than one hour arrival time from the well site. The licensed driller shall
visit the well site at least once each day of operation to direct the man-
ner in which the operations are conducted.

(g) The supervising licensed driller and/ or licensed pump in-
staller is responsible for compliance with the Texas Occupations Code,
Chapters 1901 and 1902 and Department Rules.

(h) If the supervising driller or pump installer is unavailable,
he may be represented by any other licensed driller or licensed pump
installer employed by the same company who can be at the well site
within one (1) hour.

§76.1001. Technical Requirements - Standards of Completion for Wa-
ter Wells Encountering Undesirable Water or Constituents.

If a well driller encounters undesirable water or constituents and the
well is not plugged or made into a completed monitoring well as de-
fined in §76.10(13), the licensed well driller shall see that the well
drilled, deepened, or altered is forthwith completed in accordance with
the following:

(1) When undesirable water or constituents are encoun-
tered in a water well, the undesirable water or constituents shall be
sealed off and confined to the zone(s) of origin. It is a defense to
prosecution for violation of this section that the driller reasonably was
not aware of having encountered undesirable water or constituents.

(2) When undesirable water or constituents are encoun-
tered in a zone overlying fresh water, the driller shall case the water
well from an adequate depth below the undesirable water or constituent
zone to the land surface to ensure the protection of water quality.

(3) The annular space between the casing and the wall of
the borehole shall be pressure grouted with positive displacement tech-
nique or the well is tremie pressured filled provided the annular space is
three inches larger than the casing with cement or bentonite grout from
an adequate depth below the undesirable water or constituent zone to
the land surface to ensure the protection of groundwater. Bentonite
grout may not be used if a water zone contains chlorides above one
thousand five hundred (1,500) parts per million (milligrams per liter)
or if hydrocarbons are present.

(4) When undesirable water or constituents are encoun-
tered in a zone underlying a fresh water zone, the part of the wellbore
opposite the undesirable water or constituent zone shall be filled with
pressured cement or bentonite grout to a height that will prevent the
entrance of the undesirable water or constituents into the water well.
Bentonite grout may not be used if a water zone contains chlorides
above one thousand five hundred (1,500) parts per million (milligrams
per liter) or if hydrocarbons are present.

(5) For class V injection wells, which encounter undesir-
able water or constituents, the driller must comply with applicable
requirements of the Texas Commission on Environmental Quality 30
TAC, Chapter 331.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307713
William H. Kuntz
Executive Director
Texas Department of Licensing and Regulation
Effective date: December 1, 2003
Proposal publication date: September 26, 2003
For further information, please call: (512) 463-7348

♦ ♦ ♦
CHAPTER 78. TALENT AGENCIES
The Texas Department of Licensing and Regulation (the De-
partment) adopts amendments to §§78.1, 78.20 - 78.22, 78.40,
78.90, and 78.100 and repeal of §78.91 concerning the regula-
tion of Talent Agencies without changes to the proposed text as
published in the September 5, 2003, issue of the Texas Register
(28 TexReg 7555), and will not be republished.

These rules are necessary to implement Senate Bill 279, en-
acted by the 78th Legislature that establishes the statutory au-
thority of the Texas Commission of Licensing and Regulation, the
Executive Director, and the department.

The Department drafted and distributed the proposed rules to
persons internal and external to the agency. One comment was
received from an interested party on the proposed rules. The
comment and the Department’s response is as follows. The
commenter asks why it appears that the state will be losing rev-
enues with regard to handling the filing of late talent agency re-
newals, as well as other licensure and relicensure fees. The De-
partment disagrees with the commenter that the rule change will
necessarily result in the state losing revenues, because late re-
newal fees are not eliminated by the rule change. The rule adop-
tion currently before the Commission repeals §§78.22(b) and (c)
because they conflict with §78.80 and §60.83, pertaining to late
renewal fees. The commenter may not have been aware of re-
cently added language in §78.80 of the talent agency rules that
imposes the §60.83 requirements for late renewal fees onto the
talent agency program.

16 TAC §§78.1, 78.20 - 78.22, 78.40, 78.90, 78.100

The amendments are adopted under Texas Occupations Code,
Chapter 2105, §2105.002 which authorizes the Commission and
Executive Director to adopt rules as necessary to implement this
chapter and Texas Occupations Code, Chapter 51, which autho-
rizes the Department to adopt rules as necessary to implement
this chapter and any other law establishing a program regulated
by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code Annotated, Chapter 2105 and
Texas Occupations Code, Chapter 51. No other statutes, arti-
cles, or codes are affected by the adoption.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307714
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: December 1, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 463-7348

♦ ♦ ♦
16 TAC §78.91

The repeal is adopted under Texas Occupations Code, Chapter
2105, §2105.002 which authorizes the Commission and Execu-
tive Director to adopt rules as necessary to implement this chap-
ter and Texas Occupations Code, Chapter 51, which authorizes
the Department to adopt rules as necessary to implement this
chapter and any other law establishing a program regulated by
the Department.

The statutory provisions affected by the adopted repeal are those
set forth in Texas Occupations Code Annotated, Chapter 2105
and Texas Occupations Code, Chapter 51. No other statutes,
articles, or codes are affected by the repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307715
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: December 1, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 463-7348

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 1. TEXAS BOARD OF
ARCHITECTURAL EXAMINERS

CHAPTER 1. ARCHITECTS
SUBCHAPTER D. CERTIFICATION AND
ANNUAL REGISTRATION
22 TAC §1.67

The Texas Board of Architectural Examiners adopts the repeal of
§1.67 for Title 22, Chapter 1, Subchapter D, pertaining to emer-
itus status as published in the September 12, 2003, issue of the
Texas Register (28 TexReg 7933).

Simultaneously, the agency is adopting new §1.67 to replace the
rule being repealed. Due to the extensive modifications in the
new rule, amending the existing rule is less practical than re-
pealing the existing rule and publishing a new rule. The repeal

is being adopted without changes. The text of the repealed rule
will not be republished.

The Board’s promulgation of new requirements related to emeri-
tus status satisfies a statutory directive to adopt rules in this area.

Section 1.67 is being repealed to accommodate the new emer-
itus provisions promulgated by the Board pursuant to the 78th
Legislature’s directive that the Board adopt rules to implement
an emeritus status created by statute.

The board received no comments concerning the repeal of this
rule.

The repeal is adopted pursuant to §1051.202 of Chapter 1051,
Texas Occupations Code, and House Bill 1526, Acts of the 78th
Legislature, Regular Session, which provide the Texas Board of
Architectural Examiners with authority to promulgate rules nec-
essary to perform its statutory duties, including rules related to
emeritus status, and include implied authority to repeal rules that
have been promulgated.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 4,

2003.

TRD-200307562
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: November 24, 2003
Proposal publication date: September 12, 2003
For further information, please call: (512) 305-8535

♦ ♦ ♦
22 TAC §1.67

The Texas Board of Architectural Examiners adopts new §1.67
of Title 22, Chapter 1, Subchapter D, pertaining to an emeritus
status for Architects as published in the September 12, 2003,
issue of the Texas Register (28 TexReg 7934). The section is
being adopted with changes.

The new section implements a recent statutory change that al-
lows architects who have reached retirement age after long pro-
fessional careers to have the privilege of paying greatly reduced
registration fees in order to continue to be able to use the title
"architect" and practice architecture on a limited basis.

Changes to proposed §1.67 are minor but help clarify the mean-
ing of the new section and include adding the word "who" in the
first sentence of subsection (a), replacing the word "and" with the
word "or" in subsection (b)(1), and deleting the word "annual" in
subsections (c) and (d) so that there will be flexibility in the rule to
allow for renewals to be required other than on an annual basis.

Section 1.67 establishes an emeritus status for architects and
former architects who are at least 65 years old and have been
registered as architects for at least 20 years. The section out-
lines the requirements related to emeritus status and specifies
the types of architectural projects an emeritus architect may un-
dertake. The section also requires that an emeritus architect
who wishes to return to active registration status must complete
all outstanding continuing education requirements or, in lieu of
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completing the continuing education requirements, pass the ar-
chitectural registration examination prior to returning to active
status.

The board received the following comments from the public con-
cerning the proposal to adopt this new rule:

The Texas Society of Architects (TSA) provided several com-
ments.

(1) The first comment pertained to the use of the word "and" in
§1.67(b)(1). TSA suggested that "and" be changed to "or."

RESPONSE: The requested change has been made.

(2) TSA also indicated that an annual renewal process is not nec-
essary for emeritus architects and recommended that the Board
give emeritus architects a choice regarding how their registra-
tions are structured.

RESPONSE: Current technological limitations make it financially
unfeasible for the Board to offer a unique renewal system to one
group of registrants. In addition, the Board believes that peri-
odic contact with all registrants is necessary in order to ensure
they are informed of pertinent information. The emeritus renewal
fee must cover the costs directly associated with maintaining an
emeritus registration.

(3) TSA suggested that the Board waive the initial fee for emeri-
tus registration if the applicant previously was an emeritus archi-
tect.

RESPONSE: The Board agrees that it would be appropriate to
waive this fee and has instructed agency staff to do so for all ar-
chitects and former architects who wish to hold emeritus status.

One commenter believes the rule is fair but the age requirement
should be reconsidered.

RESPONSE: The Board has no discretion over the age require-
ment because it is set by statute.

One commenter believes the rule will provide "further recognition
when ’oldsters’ pass on."

RESPONSE: No response necessary.

One commenter believes the rule is unclear as to whether 20
years of registration in Texas is required and whether emeritus
architects must seal documents, provide statements of jurisdic-
tion, etc. The commenter also believes that emeritus status may
mislead the public as to the qualifications of architects who hold
this status.

RESPONSE: The Board has no discretion regarding whether an
emeritus status should exist; it has been established by statute.
The twenty-year registration requirement is not limited to Texas
registration. As with all architects, the rules adopted by the Board
govern the practice of emeritus architects.

One commenter suggests that the wording should be changed to
be more honest and straightforward, i.e., "Don’t bother filing for
Emeritus status unless you plan to permanently retire, because,
if you do, it will cost you an arm and a leg and a whole lot of grief."

RESPONSE: Emeritus status is supposed to offer a benefit to
a deserving group of registrants. It is unfortunate that the com-
menter has construed the proposed rule negatively.

One commenter believes the proposal is reasonable but flawed
because it provides "another way for the State to collect fees for
a status of something that has been earned and is well deserved

by most qualified applicants." The commenter also suggests that
it is not necessary to identify the types of projects an emeritus
architect may design because the same types of projects may
be designed by anyone.

RESPONSE: A specific description of the types of projects is in-
cluded in order to ensure the rule is clear and emeritus architects
are clearly informed of the statutory practice restrictions.

One commenter believes §1.67(b) should include "practice with-
out limitations when in joint ventures with registered architects
or as an employee of a registered architect where the registered
architect seals the work."

RESPONSE: The Board has no discretion over the practice lim-
itations related to emeritus status because they have been set
by statute.

One commenter is "very much in favor" of the rule as proposed
but questions the failure to include a fee in the rule.

RESPONSE: The fee will be specified in Subchapter E along
with the other fees charged by the Board.

One commenter states, "When an architect reaches 65 years old
with all the experience they have they deserve something better
than second class citizenship. They ought to be exempted from
the exorbitant license renewal fee, allowed to practice as any
other architect and provided the title Architect Emeritus. This title
should be set aside for people who have given the most precious
thing they have to the profession, their lives.... We all want what’s
right for the profession and hopefully we all will grow old in the
profession and have a set aside waiting for us at age 65.

RESPONSE: The basic privileges and limitations associated
with emeritus status are set by statute and cannot be altered by
the Board.

One commenter believes the rule is unclear as to whether an
emeritus architect may provide "planning services, consulting
work that a senior architect might provide a younger one, and
tasks such as specification writing and document review on
projects other than those named in the rule."

RESPONSE: The Board believes the rule is clear with regard to
the fact that any service included within the definition of "practice
of architecture" must be limited as described in the rule. The lim-
itation applies to planning/consulting, specification writing, and
document review as it does to other types of services.

One commenter believes that although the proposed rule is "bet-
ter than what LA and AL have," the Board should consider let-
ting the "old guys do any kind of building." The commenter also
states, "It is an insult to an architect of 25+ years experience to
MAKE them take continuing education. The program actually
functions as a restraint of trade device."

RESPONSE: The Board has no discretion over the types of
projects an emeritus architect may design. The limitations are
established by statute. The Board also does not have authority
to waive the continuing education requirements for architects
who hold active registrations. The continuing education re-
quirements in the emeritus rules will apply only if an emeritus
architect chooses to hold an active registration.

One commenter believes that allowing emeritus architects to
continue to practice is a "sound" idea. The commenter also
states that the definition of "commercial building" should be
clarified and should include more than just retail facilities.
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RESPONSE: The term "commercial building" will be defined
elsewhere in the rules and will include buildings other than retail
facilities.

One commenter believes §1.67(b)(2) should be expanded "to in-
clude an unlimited category to reference remodeling of a building
originally built under the emeritus architect’s seal."

RESPONSE: The Board has no discretion over the types of
projects an emeritus architect may design. The limitations are
established by statute.

One commenter is concerned about the cost of professional lia-
bility insurance and the statute of limitations and believes it would
be more reasonable for the emeritus architect "to be limited to
a practice that is allowed unregistered persons and to have a
similar status" so that he would not be required to seal his doc-
uments or use the title "architect" and, therefore, "would be el-
igible for general liability insurance." Commenter further states,
"The possible return to active status would be preserved, as is
now proposed, and he would be allowed to use the emeritus ar-
chitect title as long as he maintained his continuing education
and annual maintenance fee as well. Then the law would show
the public that the individual was once a fully practicing profes-
sional and maintains his continuing education for the benefit of
his clients and himself. The use of the seal and title should be
addressed no matter how the rule is adopted."

RESPONSE: Most of the requirements related to emeritus sta-
tus have been established by statute with little room for inter-
pretation by the Board. An architect could choose to surrender
his registration rather than switching to emeritus status. In that
case, the architect would be "limited to a practice that is allowed
unregistered persons" and would have a similar status. Such a
person could return to active status by reinstating his registration
as long as it has been less than five years since the registration
was surrendered. The Board does not have authority to waive
the sealing requirements for any architect because the require-
ments are established by statute. It does not seem necessary to
restate the sealing rules within the emeritus rule.

One commenter indicates the definitions of "substantial" and
"limited public access" are unclear and the terms leave "a lot to
negotiation or argument." Commenter also states that he has
devoted many years to the promotion of mandatory continuing
education for licensing but "has a problem with this one." He
says, "When a person moves to emeritus status, it usually is
because he does not intend to practice. If he changes his
mind--for whatever reason--one cannot expect that he has, in
the intervening years, kept up to date with CE requirements.
The alternative that he pass the ARE is awfully tough, but I
cannot think of solid arguments against it other than it being
awfully tough."

RESPONSE: Minimum continuing education requirements have
been established in order to help ensure the continued compe-
tency of persons licensed to provide architectural services. The
Board believes its responsibility to protect the health, safety, and
welfare of the public would be compromised if a group of active li-
censees were exempted from these requirements and not other-
wise required to demonstrate minimum competency. The Board
plans to clarify the new warehouse exemption elsewhere in the
rules. "Substantial" is clarified in Subchapter K of the Board’s
architectural rules.

One commenter suggests changing the age requirement to 50.

RESPONSE: The Board has no discretion over the age require-
ment because it is set by statute.

One commenter objects to the continuing education requirement
for emeritus architects who wish to change back to active status.
He suggests a "less restrictive sliding scale" of one year’s equiv-
alent of continuing education for architects who have not been
actively registered for 1 - 3 years, two years’ equivalent for archi-
tects who have not been actively registered for 4 - 5 years, and
a negotiable amount for architects who have not been actively
registered for more than five years.

RESPONSE: Minimum continuing education requirements have
been established in order to help ensure the continued compe-
tency of persons licensed to provide architectural services. The
Board believes its responsibility to protect the health, safety, and
welfare of the public would be compromised if the continuing ed-
ucation standards were lowered for a group of active licensees.

One commenter objects to the Legislature’s putting emeritus ar-
chitects in a category similar to non-architects and objects to the
requirement that emeritus architects pay a renewal fee. He sug-
gests that the Board impose a "low or no annual fee" and that
the Board "not restrict the kind or type of work that an emeritus
architect can do."

RESPONSE: Practice restrictions for emeritus architects have
been set by statute, and the Board has no discretion over these
restrictions. The Board has imposed a renewal fee that is much
lower than the renewal fee for active registrants and is intended
to cover only the costs directly associated with the maintenance
of an emeritus registration.

Seven commenters simply state that the proposed rule should
be adopted.

The new rule is adopted pursuant to House Bill 1526, Acts of
the 78th Legislature, Regular Session, which provides the Texas
Board of Architectural Examiners with authority to promulgate
rules related to emeritus status for architects.

§1.67. Emeritus Status.

(a) A person who previously was registered as an Architect
or who is an Architect whose registration is in Good Standing may
apply for emeritus registration status on a form prescribed by the Board.
In order for an Architect to obtain emeritus status, the Architect must
demonstrate that:

(1) he/she has been registered as an architect for at least 20
years; and

(2) he/she is at least 65 years of age.

(b) An emeritus architect may not engage in the Practice of
Architecture except for the preparation of plans and specifications for:

(1) the alteration of a building that does not involve a sub-
stantial structural or exitway change to the building; or

(2) the construction, enlargement, or alteration of a pri-
vately owned building that is:

(A) a building used primarily for farm, ranch, or agri-
cultural purposes or for the storage of raw agricultural commodities;

(B) a single-family or dual-family dwelling or a build-
ing or appurtenance associated with the dwelling;

(C) a multifamily dwelling not exceeding a height of
two stories and not exceeding 16 units per building;
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(D) a commercial building that does not exceed a height
of two stories or a square footage of 20,000 square feet; or

(E) a warehouse that has limited public access.

(c) An emeritus architect may use the title "Emeritus Archi-
tect" or "Architect Emeritus."

(d) An emeritus architect may renew his/her registration prior
to its specified expiration date by:

(1) remitting the correct fee to the Board; and

(2) providing the information or documentation requested
by the registration renewal notice and signing the renewal form to verify
the accuracy of all information and documentation provided.

(e) If an emeritus architect fails to remit a completed regis-
tration renewal form and the prescribed fee on or before the specified
expiration date of the emeritus architect’s registration, the Board shall
impose a late payment penalty that must be paid before the emeritus
architect’s registration may be renewed.

(f) In order to return his/her registration to active status, an
emeritus architect must:

(1) apply on a form prescribed by the Board;

(2) either submit proof that he/she has completed all con-
tinuing education requirements for each year the registration has been
emeritus or, in lieu of completing the outstanding continuing education
requirements, successfully complete all sections of the current Archi-
tect Registration Examination during the five years immediately pre-
ceding the return to active status; and

(3) pay a fee as prescribed by the Board.

(g) Applications to return to active status may be rejected for
any of the reasons that an initial application for registration may be
rejected or that a registration may be revoked.

(h) The Board may require that an application to return to ac-
tive status include verification that the Applicant has complied with the
laws governing the practice of architecture.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 4,

2003.

TRD-200307561
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: November 24, 2003
Proposal publication date: September 12, 2003
For further information, please call: (512) 305-8535

♦ ♦ ♦
PART 3. TEXAS BOARD OF
CHIROPRACTIC EXAMINERS

CHAPTER 73. LICENSES AND RENEWALS
22 TAC §73.3

The Texas Board of Chiropractic Examiners adopts an amend-
ment to §73.3(b), relating to continuing education courses

designated as a TBCE required course, without changes to the
proposed text as published in the October 3, 2003, issue of
the Texas Register (28 TexReg 8492). The text of the rule as
amended will not be republished. The amendment changes the
seminars currently listed by changing the name of one seminar
and adds certain courses to the list. The Chiropractic Act,
Occupations Code, §201.356(b) allows the board to require all
license holders to attend continuing education courses specified
by the board. By designating certain courses as TBCE required
courses, the board can require all license holders who obtain
continuing education to attend courses covering certain subjects
or materials. The rule as adopted will provide more opportuni-
ties to obtain the required courses by adding an online course
and a location in Austin at TBCE headquarters, which will, in
turn, inure to the public benefit by increasing the opportunities
for training and education of the state’s chiropractors in areas
such as jurisprudence and boundaries.

No comments were received concerning the proposed amend-
ment.

The amendment is adopted under the Occupations Code
§201.152, which the board interprets as authorizing it to adopt
rules necessary for the performance of its duties, the regulation
of the practice of chiropractic, and the enforcement of the
Chiropractic Act, and §201.356, which the board interprets as
authorizing it to adopt rules to develop a process to evaluate
and approve continuing education courses.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307694
Sandra Smith
Executive Director
Texas Board of Chiropractic Examiners
Effective date: November 30, 2003
Proposal publication date: October 3, 2003
For further information, please call: (512) 305-6709

♦ ♦ ♦
22 TAC §73.7

The Texas Board of Chiropractic Examiners adopts an amend-
ment to §73.7(c), relating to approved continuing education
courses, without changes to the proposed text as published in
the October 3, 2003, issue of the Texas Register (28 TexReg
8494). The text of the rule as amended will not be republished.
The amendment changes the submission deadline for approval
of continuing education courses from 100 days to 60 days. The
Chiropractic Act, Occupations Code, §201.356(a) requires the
board to evaluate and approve continuing education courses for
licensed chiropractors. As part of this responsibility, the board
requires all sponsors to submit an application for approval of a
course. The rule as adopted will provide more time to submit a
course for approval, which will, in turn, inure to the public benefit
by increasing the opportunities for training and education of the
state’s chiropractors.

No comments were received concerning the proposed amend-
ment.
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The amendment is adopted under the Occupations Code
§201.152, which the board interprets as authorizing it to adopt
rules necessary for the performance of its duties, the regulation
of the practice of chiropractic, and the enforcement of the
Chiropractic Act, and §201.356, which the board interprets as
authorizing it to adopt rules to develop a process to evaluate
and approve continuing education courses.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307693
Sandra Smith
Executive Director
Texas Board of Chiropractic Examiners
Effective date: November 30, 2003
Proposal publication date: October 3, 2003
For further information, please call: (512) 305-6709

♦ ♦ ♦
CHAPTER 75. RULES OF PRACTICE
22 TAC §75.7

The Texas Board of Chiropractic Examiners adopts an amend-
ment to §75.7, relating to forms of accepted payment for re-
quired fees, with non-substantive changes to the proposed text
as published in the October 3, 2003, issue of the Texas Register
(28 TexReg 8495). The text of the rule as amended will be re-
published. By this amendment, the board will no longer accept
personal or company checks for payment of application and re-
newal fees. The board will now require certified funds, such as
a cashier’s check or money order, for fees relating to chiroprac-
tic, facility, and radiological applications or renewals. The board
will still allow personal or company checks for payment of fees
related to open records, license verifications and certifications,
and continuing education applications, and will charge the $25
returned check fee for any checks that are returned for any rea-
son. Other non-substantive amendments have been made to the
section for update and clarification.

No comments were received concerning the proposed amend-
ment.

The amendment is adopted under the Occupations Code
§201.152, which the board interprets as authorizing it to adopt
rules necessary for the performance of its duties, the regulation
of the practice of chiropractic, and the enforcement of the
Chiropractic Act, and §201.153, which the board interprets as
authorizing it to adopt necessary fees for administration of its
programs.

§75.7. Fees and Charges for Public Information.

(a) Current fees required by the board are as follows:
Figure: 22 TAC §75.7(a) (No change.)

(b) The board is required to increase its fees for annual re-
newal, a provisional license, an examination, and re-examination by
$200 pursuant to the Occupations Code §201.153(b). That increase
is reflected in subsection (a) of this section under the column entitled
"153(b) FEE". The total amount of each of these fees must be paid be-
fore the board will process an application subject to such fee.

(c) Any remittance submitted to the board in payment of a re-
quired fee for application, initial license, registration, or renewal, must
be in the form of a cashier’s or certified check for guaranteed funds or
money order, made out to the "Texas Board of Chiropractic Examin-
ers." Checks from foreign financial institutions are not acceptable.

(d) Fees for license verification or certification, license
replacement, and continuing education applications may submit the
required fee in the form of a personal or company check, cashier’s
or certified check for guaranteed funds or money order, made out to
the "Texas Board of Chiropractic Examiners." Checks from foreign
financial institutions are not acceptable. Persons who have submitted
a check which has been returned, and who have not made good on that
check and paid the returned check fee provided in subsection (a) of
this section, within 10 days from notice from the board of the returned
check, for whatever reason, shall submit all future fees in the form of
a cashier’s or certified check or money order.

(e) Copies of public information, not excepted from disclosure
by the Texas Open Records Act, Chapter 552, Government Code, in-
cluding the information listed in paragraphs (1) - (6) of this subsec-
tion may be obtained upon written request to the board, at the rates
established by the General Services Commission for copies of public
information, 1 TAC §§111.61 - 111.70 (relating to Copies of Public In-
formation).

(1) List of New Licensees

(2) Lists of Licensees

(3) Licensee Labels

(4) Demographic Profile

(5) Facilities List

(6) Facilities Labels

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307692
Sandra Smith
Executive Director
Texas Board of Chiropractic Examiners
Effective date: November 30, 2003
Proposal publication date: October 3, 2003
For further information, please call: (512) 305-6709

♦ ♦ ♦
22 TAC §75.13

The Texas Board of Chiropractic Examiners adopts an amend-
ment to §75.13(b), relating to disciplinary records and reportable
actions, with changes to the proposed text as published in the
July 25, 2003, issue of the Texas Register (28 TexReg 5722).
The text of the rule as amended will be republished. The amend-
ment allows the expungement, after one year, of records relat-
ing to assessments of administrative penalties for facility viola-
tions of operating a facility with no license or with an expired li-
cense, under the same conditions imposed on expungement of
records relating to the other listed types of disciplinary actions.
The amendment will provide one-time violators an opportunity
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to maintain a good record by allowing a relatively short reten-
tion period for records relating to this violation. The amendment
will allow expungement of records for those facilities that, after
such disciplinary action, maintain good records with the board
by timely renewing their facility licenses. This type of violation
generally does not impose a safety risk to patients to the same
degree as other violations, such as practicing chiropractic with-
out a license or lack of due diligence. Accordingly, the board
need not maintain records of such violation as long as it does
for more serious, safety-related violations. On the other hand,
the public is entitled to know and the board needs to maintain
a data bank on facilities that habitually violate board rules, in-
cluding those relating to licensing. The limitations imposed on
expungement of this type of violation are sufficient to protect the
public and the board’s enforcement interests in information on
facilities that have been disciplined. The amendment will aid the
Board in removing records that the board no longer has a use or
purpose for keeping, consistent with state law on records man-
agement. The only changes made to the rule since publication
was to revise the reference to "paragraphs (1) - (2)" in subsec-
tion (b) to read "paragraphs (1) - (3)," in recognition of the new
paragraph (3), added by this amendment and for grammatical
reasons.

No comments were received concerning the proposed amend-
ment.

The amendment is adopted under the Occupations Code
§201.152, which the board interprets as authorizing it to
adopt rules necessary for the performance of its duties, the
regulation of the practice of chiropractic, and the enforcement
of the Chiropractic Act, and §201.156(c), which the board
interprets as requiring it to adopt procedures by rule providing
for expungement of files on license holders.

§75.13. Disciplinary Records and Reportable Actions.

(a) Information concerning licensure status for all licensees of
the board is entered in a license database. The entry in the license
database for a licensee who has been disciplined will be annotated that
a disciplinary action has occurred. In responding to licensure status
requests, the board will report whether a licensee has been disciplined
by the board.

(b) The board, upon written request from a licensee, will re-
move such annotations from the database and its other records if the
discipline imposed falls into any category listed in paragraphs (1)-(3)
of this subsection. Licensees having more than one disciplinary action
do not qualify for removal of the annotations.

(1) Disciplinary action in which a reprimand was issued:

(A) the effective date of the board order is at least three
years past;

(B) the licensee has had no subsequent disciplinary ac-
tion;

(C) the licensee has no disciplinary proceeding pend-
ing; and

(D) the licensee currently is not under investigation by
the board.

(2) Disciplinary action in which a "suspension, all pro-
bated" order was issued:

(A) the effective date of the board order is at least seven
years past;

(B) the "suspension, all probated" order did not involve
action based upon either fraud or conviction of a criminal act;

(C) the licensee has had no subsequent disciplinary ac-
tion;

(D) the licensee has no disciplinary proceeding pend-
ing; and

(E) the licensee currently is not under investigation by
the board.

(3) Disciplinary action in which an administrative penalty
was imposed against a facility for operating a facility without a facility
license or with an expired license:

(A) the effective date of the board order is at least one
year past;

(B) the facility has had no subsequent disciplinary ac-
tion for the same violation;

(C) the facility has no disciplinary proceeding pending;
and

(D) the facility currently is not under investigation by
the board.

(c) The enforcement committee shall review a request and may
ask for additional information from the licensee to evaluate the request.

(d) Upon a determination by the enforcement committee that
the licensee meets all requirements of this section, the committee shall
recommend that the board either grant or deny the request. The com-
mittee shall provide its reasons to the board for the recommendation.

(e) Should the board grant the request, the annotation of disci-
plinary action for a licensee and other files relating to that disciplinary
action will be removed from the board’s records pursuant to the board’s
records retention schedule.

(f) The board will notify the licensee in writing of its decision
within a reasonable period of time.

(g) The board may remove from its records after three years
from the date of closure any complaint which did not result in disci-
plinary action by the board as provided by the board’s records retention
schedule.

(h) The removal of disciplinary records under this section is
within the sole discretion of the board. Its decision is final and is not
subject to judicial review.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307691
Sandra Smith
Executive Director
Texas Board of Chiropractic Examiners
Effective date: November 30, 2003
Proposal publication date: July 25, 2003
For further information, please call: (512) 305-6709

♦ ♦ ♦
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PART 5. STATE BOARD OF DENTAL
EXAMINERS

CHAPTER 101. DENTAL LICENSURE
22 TAC §101.7

The Texas State Board of Dental Examiners (Board) adopts
amendments to §101.7, concerning dental licensure without
changes to the proposed text published in the July 25, 2003
issue of the Texas Register (28 TexReg 5723). The text will not
be republished. The section provides that applicants for dental
licensure by credentials must have practiced dentistry for a min-
imum of three years out of the five years immediately preceding
application to the Texas State Board of Dental Examiners.

The amendment adds language to 22 TAC §101.7(3)(A) to clar-
ify the process. Specifically, language at §101.7(3)(A) provide
that the words "three out of the five years" be added to clarify
the exact time period a dentist has practiced dentistry prior to
application for dental licensure by credentials.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under Texas Government Code
§2001.021 et seq; Texas Civil Statutes, the Occupations Code
§254.001 which provides the Board with the authority to adopt
and enforce rules necessary for it to perform its duties, and
Senate Bill 263, §13, 78th Legislature, 2003, which requires
the Board to establish rules for the licensure of dentists by
credentials.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 3,

2003.

TRD-200307540
Bobby D. Schmidt
Executive Director
State Board of Dental Examiners
Effective date: November 23, 2003
Proposal publication date: July 25, 2003
For further information, please call: (512) 475-0972

♦ ♦ ♦
CHAPTER 102. FEES
22 TAC §102.1

The Texas State Board of Dental Examiners (Board) adopts
amendments to §102.1, concerning fees without changes to the
proposed text published in the July 25, 2003 issue of the Texas
Register (28 TexReg 5724). The text will not be republished.
The section provides for increases in the Dentists fee schedule
for application for licensure by examination, annual registration,
application for licensure by credentials and reactivation of a
retired license; and the Dental Hygienists fee schedule for
application for licensure by examination, annual registration,
application for licensure by credentials and reactivation of a
retired license; and the Dental Laboratories fee schedule for
initial application and annual registration. Senate Bill 263 and

House Bill 2985, 78th Legislature amends the required fees for
dentists, dental hygienists and dental laboratories.

The amendment adds language to 22 TAC §102.1(a)(b)(c) by
increasing fees for dentists, dental hygienists and dental labora-
tories, as required by Senate Bill 263 and House Bill 2985, 78th
Legislature.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under Texas Government Code
§2001.021 et seq; Texas Civil Statutes, the Occupations Code
§254.001 which provides the Board with the authority to adopt
and enforce rules necessary for it to perform its duties, and
Senate Bill 263, and House Bill 2985, 78th Legislature, 2003,
which requires the fees to be adjusted.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 3,

2003.

TRD-200307541
Bobby Schmidt
Executive Director
State Board of Dental Examiners
Effective date: November 23, 2003
Proposal publication date: July 25, 2003
For further information, please call: (512) 475-0972

♦ ♦ ♦
CHAPTER 103. DENTAL HYGIENE
LICENSURE
22 TAC §103.2

The Texas State Board of Dental Examiners (Board) adopts
amendments to §103.2, concerning dental hygiene licensure
without changes to the proposed text published in the July 25,
2003 issue of the Texas Register (28 TexReg 5725). The text
will not be republished. The section provides that applicants
for dental hygiene licensure by credentials must have practiced
dental hygiene for a minimum of three years out of the five years
immediately preceding application to the Texas State Board of
Dental Examiners.

The amendment adds language to 22 TAC §103.2(3)(A) to clarify
the process. Specifically, language at §103.2(3)(A) provide that
the words "three out of the five years" be added to clarify the
exact time period a dental hygienist has practiced dental hygiene
prior to application for dental hygiene licensure by credentials.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under Texas Government Code
§2001.021 et seq; Texas Civil Statutes, the Occupations Code
§254.001 which provides the Board with the authority to adopt
and enforce rules necessary for it to perform its duties, and
Senate Bill 263, §13, 78th Legislature, 2003, which requires
the Board to establish rules for the licensure of dentists by
credentials.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 3,

2003.

TRD-200307542
Bobby Schmidt
Executive Director
State Board of Dental Examiners
Effective date: November 23, 2003
Proposal publication date: July 25, 2003
For further information, please call: (512) 475-0972

♦ ♦ ♦
CHAPTER 104. CONTINUING EDUCATION
22 TAC §104.3

The Texas State Board of Dental Examiners (Board) adopts
the repeal of §104.3, concerning the retired status of a dentist
or dental hygienist license without change to the proposed text
published in the July 25, 2003 issue of the Texas Register (28
TexReg 5725). The text will not be republished. The repeal
provides that the section be repealed in its entirety due to new
procedures in the process of reactivating a retired dentist or
dental hygienist license.

No comments were received regarding the adoption of the repeal
of the section.

The repeal is adopted under Texas Government Code
§2001.021 et seq; Texas Civil Statutes, the Occupations Code
§254.001 which provides the Board with the authority to adopt
and enforce rules necessary for it to perform its duties.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 3,

2003.

TRD-200307543
Bobby Schmidt
Executive Director
State Board of Dental Examiners
Effective date: November 23, 2003
Proposal publication date: July 25, 2003
For further information, please call: (512) 475-0972

♦ ♦ ♦
PART 9. TEXAS STATE BOARD OF
MEDICAL EXAMINERS

CHAPTER 162. SUPERVISION OF MEDICAL
SCHOOL STUDENTS
The Texas State Board of Medical Examiners adopts the repeal
of §§162.1-162.3 and new §162.1, concerning Supervision of
Medical School Students, without changes to the proposed text
as published in the September 5, 2003, issue of the Texas Reg-
ister (28 TexReg 7561) and will not be republished. The new

section will clarify the requirements for Texas physicians who su-
pervise medical school students in Texas.

Elsewhere in this issue of the Texas Register, the Texas State
Board of Medical Examiners contemporaneously adopts the rule
review for Chapter 162.

Comments were received from the Texas Medical Association
regarding §162.1. The comments regarding §162.1 addressed
eligibility for licensure. As this chapter relates only to supervi-
sion of medical students, and does not address this issue, the
Board determined that no changes were required based on the
comments.

22 TAC §§162.1 - 162.3

The repeals are adopted under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307653
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: November 30, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
22 TAC §162.1

The new rule is adopted under the authority of the Occupations
Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307654
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: November 30, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 163. LICENSURE
22 TAC §§163.1, 163.5, 163.6, 163.10, 163.13
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The Texas State Board of Medical Examiners adopts amend-
ments to §§163.1, 163.5, 163.6, 163.10 and §163.13, concern-
ing Definitions, Licensure Documentation, Administration of
Examinations, Relicensure, and Expedited Licensure Process.
Section 163.1 is adopted with changes to the proposed text as
published in the September 5, 2003, issue of the Texas Register
(28 TexReg 7562). The text of the rule will be republished.
Sections 163.5, 163.6, 163.10 and §163.13 are adopted without
changes to the proposed text as published in the September
5, 2003, issue of the Texas Register (28 TexReg 7562) and will
not be republished. Some of the adopted amendments are for
general cleanup of the sections, while the adoptions regarding
relicensure and expedited licensure process add language to
be consistent with the mandates of Senate Bill 104 and Senate
Bill 558 of the 78th Legislature.

Comments were received from The Honorable Jaime Capelo,
Texas House of Representatives and the Texas Medical Asso-
ciation relating to §163.1(10) and §163.1(13). After review and
consideration, the Board determined that the proposed amend-
ments merit further review and adopted the proposed changes
to §163.1 without the amendments to §163.1(10) and §163.1(13)
at this time. The Board also reviewed the Texas Medical Associ-
ation’s comments regarding §163.1(14) and determined that the
amendments are consistent with statute.

The amendments are adopted under the authority of the Occu-
pations Code Annotated, §153.001, which provides the Texas
State Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.

§163.1. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Acceptable approved medical school--A medical
school or college located in the United States or Canada that has been
accredited by the Liaison Committee on Medical Education or the
American Osteopathic Association Bureau of Professional Education.

(2) Affiliated hospital--Affiliation status of a hospital with
a medical school as defined by the Liaison Committee on Medical Ed-
ucation and documented by the medical school in its application for
accreditation.

(3) Applicant--One who files an application as defined in
this section.

(4) Application--An application is all documents and infor-
mation necessary to complete an applicant’s request for licensure in-
cluding the following:

(A) forms furnished by the board, completed by the ap-
plicant:

(i) all forms and addenda requiring a written
response must be printed in ink;

(ii) photographs must meet United States Govern-
ment passport standards;

(B) all documents required under §163.5 of this title (re-
lating to Licensure Documentation); and

(C) the required fee, payable by check through a United
States bank.

(5) Continuous--12 month periods of uninterrupted post
graduate training with no absences greater than 21 days, unless such
absences have been approved by the training program.

(6) Eligible for licensure in country of graduation--An ap-
plicant must be eligible for licensure in the country in which the med-
ical school is located except for any citizenship requirements.

(7) Examinations accepted by the board for licensure.

(A) United States Medical Licensing Examination
(USMLE), with a score of 75 or better on each step, all steps must be
passed within seven years;

(B) Federation Licensing Examination (FLEX), after
July 1, 1985, passage of both components within seven years with a
score of 75 or better on each component;

(C) Federation Licensing Examination (FLEX), prior to
June 30, 1985, with a FLEX weighted average of 75 or better in one
sitting;

(D) National Board of Medical Examiners Examination
(NBME) or its successor all steps must be passed within seven years;

(E) National Board of Osteopathic Medical Examiners
Examination (NBOME) or its successor all steps must be passed within
seven years;

(F) Medical Council of Canada Examination (LMCC)
or its successor, all steps must be passed within seven years;

(G) State board examination, before January 1, 1977,
(with the exception of Virgin Islands, Guam, Tennessee Osteopathic
Board or Puerto Rico after June 30, 1963); or

(H) One of the following examination combinations
with a score of 75 or better on each part, level, component, or step, all
parts, levels, components, or steps must be passed within seven years:

(i) FLEX I plus USMLE 3;

(ii) USMLE 1 and USMLE 2, plus FLEX II;

(iii) NBME I or USMLE 1, plus NBME II or
USMLE 2, plus NBME III or USMLE 3;

(iv) NBME I or USMLE 1, plus NBME II or
USMLE 2, plus FLEX II;

(v) NBOME I, plus NBOME II, plus FLEX II;

(vi) the NBOME Part I or COMLEX Level I and
NBOME Part II or COMLEX Level II and NBOME Part III or COM-
LEX Level III.

(I) An applicant must pass each part of an examination
within three attempts, except that an applicant who has passed all but
one part of an examination within three attempts may take the remain-
ing part of the examination one additional time.

(J) Notwithstanding subparagraph (I) of this paragraph,
an applicant is considered to have satisfied the requirements of this
section if the applicant:

(i) passed all but one part of an examination
approved by the board within three attempts and passed the remaining
part of the examination within five attempts;

(ii) is specialty board certified by a specialty board
that:

(I) is a member of the American Board of Medi-
cal Specialties; or
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(II) is a member of the Bureau of Osteopathic
Specialists; and

(iii) completed in this state an additional two years
of postgraduate medical training approved by the board.

(K) An applicant who has not passed an examination for
licensure in a ten-year period prior to the filing date of the application
must:

(i) pass a specialty certification examination or for-
mal evaluation, recertification examination or formal evaluation, or an
examination of continued demonstration of qualifications by a board
that is a member of the American Board of Medical Specialties or the
Bureau of Osteopathic Specialists within the preceding ten years;

(ii) obtain through extraordinary circumstances,
unique training equal to the training required for specialty certification
as determined by a committee of the board and approved by the board,
including but not limited to participation for at least six months in a
training program approved by the board within twelve months prior
to the application for licensure; or

(iii) pass the Special Purpose Examination (SPEX)
within the preceding ten years.

(8) Examinations administered by the board for licen-
sure--To be eligible for licensure an applicant must sit for and pass the
Texas medical jurisprudence examination administered by the board.
A passing score is 75 or better on the Texas medical jurisprudence
examinations. The board shall administer the Texas medical jurispru-
dence examination in writing at times and places designated by the
board.

(9) Good professional character--An applicant for licen-
sure must not be in violation of or committed any act described in the
Medical Practice Act, TEX. OCC. CODE ANN. §§164.051-.053.

(10) Graduate of an acceptable unapproved foreign medi-
cal school--An applicant who is a graduate of a school or college lo-
cated outside the United States or Canada whose school or college:

(A) is not currently undergoing the approval process of
the Medical Board of California; and,

(B) is either:

(i) substantially equivalent to a Texas medical
school; or

(ii) has not been disapproved by the Medical Board
of California.

(11) One-year training program--Applicants who are grad-
uates of acceptable approved medical schools must successfully com-
plete one continuous year of postgraduate training approved by the
board that is:

(A) accepted for certification by an American Specialty
board that is a member of the American Board of Medical Specialties
or the Bureau of Osteopathic Specialists; or

(B) accredited by one of the following:

(i) the Accreditation Council for Graduate Medical
Education, or its predecessor;

(ii) the American Osteopathic Association;

(iii) the Committee on Accreditation of Preregistra-
tion Physician Training Programs, Federation of Provincial Medical
Licensing Authorities of Canada;

(iv) the Royal College of Physicians and Surgeons
of Canada; or

(v) the College of Family Physicians of Canada; or

(C) a postresidency program, usually called a fellow-
ship, for additional training in a medical specialty or subspecialty in a
program approved by the Texas State Board of Medical Examiners.

(12) Sixty (60) semester hours of college courses--60
semester hours of college courses other than in medical school that
are acceptable to The University of Texas at Austin for credit on a
bachelor of arts degree or a bachelor of science degree; the entire
primary, secondary, and premedical education required in the country
of medical school graduation, if the medical school is located outside
the United States or Canada; or substantially equivalent courses as
determined by the board.

(13) Studied medicine in an acceptable unapproved foreign
medical school--An applicant who has studied at a school or college
located outside the United States or Canada whose school or college:

(A) is not currently undergoing the approval process of
the Medical Board of California; and,

(B) is either:

(i) substantially equivalent to a Texas medical
school; or

(ii) has not been disapproved by the Medical Board
of California.

(14) Substantially equivalent to a Texas medical school--A
medical school or college that is an institution of higher learning de-
signed to select and educate medical students; provide students with
the opportunity to acquire a sound basic medical education through
training in basic sciences and clinical sciences; provide advancement
of knowledge through research; develop programs of graduate medi-
cal education to produce practitioners, teachers, and researchers; and
afford opportunity for postgraduate and continuing medical education.
The school must provide resources, including faculty and facilities, suf-
ficient to support a curriculum offered in an intellectual environment
that enables the program to meet these standards. The faculty of the
school shall actively contribute to the development and transmission of
new knowledge. The medical school shall contribute to the advance-
ment of knowledge and to the intellectual growth of its students and fac-
ulty through scholarly activity, including research. The medical school
shall include, but not be limited to, the following characteristics:

(A) The facilities for basic sciences and clinical training
(i.e., laboratories, hospitals, library, etc.) shall be adequate to ensure
opportunity for proper education.

(B) The admissions standards shall be substantially
equivalent to a Texas medical school.

(C) The basic sciences curriculum shall include the
contemporary content of those expanded disciplines that have been
traditionally titled gross anatomy, biochemistry, biology , histology,
physiology, microbiology, immunology, pathology, pharmacology and
neuroscience, as defined by the Texas Higher Education Coordinating
Board.

(D) The fundamental clinical subjects, which shall be
offered in the form of required patient-related clerkships, are inter-
nal medicine, obstetrics and gynecology, pediatrics, psychiatry, neu-
rology, family practice, introduction to patient/physical examination,
and surgery, as defined by the Texas Higher Education Coordinating
Board.
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(E) The curriculum shall be of at least 130 weeks in du-
ration.

(F) The school shall provide advancement of knowl-
edge through research.

(G) The school shall develop programs of graduate
medical education to produce practitioners, teachers, and researchers.

(H) The school shall provide opportunity for postgrad-
uate and continuing medical education.

(I) Medical education courses must be centrally orga-
nized, integrated and controlled into a continuous program which was
conducted, monitored and approved by the medical school which is-
sues the degree.

(J) All medical or osteopathic medical education
received by the applicant in the United States must be obtained while
enrolled as a visiting student at a medical school that is accredited
by an accrediting body officially recognized by the United States
Department of Education as the accrediting body for medical ed-
ucation leading to the doctor of medicine degree or the doctor of
osteopathy degree in the United States. This subsection does not apply
to postgraduate medical education or training.

(K) An applicant who is unable to comply with the re-
quirements of subparagraph (J) of this paragraph is eligible for an un-
restricted license if the applicant:

(i) received such medical education in a hospital or
teaching institution Sponsoring or participating in a program of gradu-
ate medical education accredited by the Accrediting Council for Grad-
uate Medical Education, the American Osteopathic Association, or the
Texas State Board of Medical Examiners in the same subject as the
medical or osteopathic medical education if the hospital or teaching in-
stitution has an agreement with the applicant’s school; or

(ii) is specialty board certified by a board approved
by the Bureau of Osteopathic Specialists or the American Board of
Medical Specialties.

(15) Three-year training program--Applicants who are
graduates of, or have studied at an acceptable unapproved foreign
medical schools must successfully complete three continuous years of
postgraduate training in the United States or Canada, progressive in
nature and acceptable for specialty board certification in one specialty
area that is:

(A) accredited by one of the following:

(i) the Accreditation Council for Graduate Medical
Education;

(ii) the American Osteopathic Association;

(iii) the Committee on Accreditation of Preregistra-
tion Physician Training Programs, Federation of Provincial Medical
Licensing Authorities of Canada;

(iv) the Royal College of Physicians and Surgeons
of Canada;

(v) the College of Family Physicians of Canada; and

(vi) all programs approved by the board after August
25, 1984; or

(B) a board-approved program for which a Faculty
Temporary Permit was issued; or

(C) a postresidency program, usually called a fellow-
ship, for additional training in a medical specialty or subspecialty, ap-
proved by the Texas State Board of Medical Examiners.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307655
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: November 30, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 166. PHYSICIAN REGISTRATION
22 TAC §§166.1 - 166.6

The Texas State Board of Medical Examiners adopts amend-
ments to §§166.1-166.6, concerning Physician Registration.
Sections 166.1 and 166.2 are adopted with changes to the
proposed text as published in the September 5, 2003, issue
of the Texas Register (28 TexReg 7567). The text of the rules
will be republished. Sections 166.3-166.6 are adopted without
changes to the proposed text as published in the September
5, 2003, issue of the Texas Register (28 TexReg 7561) and will
not be republished.

The amendments will make the rules consistent with Senate Bill
104 and establish a biennial registration system for physicians.

Comments were received from the Texas Hospital Association
stating that the term "annual" should be deleted in §166.1(a).
The Board agreed and adopted the deletion. Comments were
received from the Texas Hospital Association regarding §166.2
relating to continuing medical education. After reviewing the
comments, the Board agreed that a revision in the proposed rule
would clarify the continuing medical education process; there-
fore the section was adopted with changes for clarification pur-
poses.

The amendments are adopted under the authority of the Occu-
pations Code Annotated, §153.001, which provides the Texas
State Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.

§166.1. Physician Registration.

(a) Each physician licensed to practice medicine in Texas shall
register with the board, submit a current physician profile, and pay a
fee. A physician may obtain a registration permit ("permit") by sub-
mitting the required form and by paying the required registration fee to
the board on or before the expiration date of the permit. The fee shall
accompany a written application which sets forth the licensee’s name,
mailing address, primary practice site, and address for receipt of elec-
tronic mail if available.

(b) The board shall stagger initial registrations of newly-li-
censed physicians proportionally.
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(c) The board shall provide notice to each physician at the
physician’s last known mailing address according to the records of the
board at least 30 days prior to the expiration date of the registration
permit and shall provide for a 30-day grace period for payment of the
registration fee from the date of the expiration of the permit.

(d) Within 30 days of a physician’s change of mailing or prac-
tice address from the addresses on file with the board, a physician shall
notify the board in writing of such change.

(e) Approximately half of all permits issued to license holders
that expire between January 1, 2005 and December 31, 2005 shall re-
main in effect for a one-year period; the other half shall remain in effect
for a two-year period. All permits issued to license holders that expire
on or after January 1, 2006 shall remain in effect for two-year periods.

§166.2. Continuing Medical Education.

(a) As a prerequisite to the registration of a physician’s permit
a physician must complete 24 hours of continuing medical education
(CME) every 12 months. CME hours must be completed in the follow-
ing categories:

(1) At least 12 hours every 12 months are to be from formal
courses that are:

(A) designated for AMA/PRA Category 1 credit by a
CME sponsor accredited by the Accreditation Council for Continuing
Medical Education or a state medical society recognized by the Com-
mittee for Review and Recognition of the Accreditation Council for
Continuing Medical Education;

(B) approved for prescribed credit by the American
Academy of Family Physicians;

(C) designated for AOA Category 1-A credit required
for osteopathic physicians by an accredited CME sponsor approved by
the American Osteopathic Association;

(D) approved by the Texas Medical Association based
on standards established by the AMA for its Physician’s Recognition
Award; or

(E) approved by the board for medical ethics and/or pro-
fessional responsibility courses only.

(2) At least one of the 12 formal hours of CME which are
required by paragraph (1) of this subsection must involve the study of
medical ethics and/or professional responsibility. Whether a particular
hour of CME involves the study of medical ethics and/or professional
responsibility shall be determined by the organizations which are enu-
merated in paragraph (1) of this subsection as part of their course plan-
ning.

(3) The remaining 12 hours for the 12-month period may
be composed of informal self-study, attendance at hospital lectures or
grand rounds not approved for formal CME, or case conferences and
shall be recorded in a manner that can be easily transmitted to the board
upon request.

(b) A physician must report on the registration permit applica-
tion if she or he has completed the required CME during the previous
year.

(1) A licensee may carry forward CME credit hours earned
prior to a registration report which are in excess of the 24-hour annual
requirement and such excess hours may be applied to the following
years’ requirements.

(2) A maximum of 48 total excess credit hours may be car-
ried forward and shall be reported according to the categories set out
in subsection (a) of this section.

(3) Excess CME credit hours of any type may not be carried
forward or applied to a report of CME more than two years beyond the
date of the registration following the period during which the hours
were earned.

(4) A licensee under a two-year permit who timely regis-
ters may apply CME credit hours retroactively to the preceding year’s
annual requirement, however, those hours may be counted only to-
ward one registration period. A maximum of 24 hours may be applied
retroactively.

(c) A licensee shall be presumed to have complied with this
section if in the preceding 36 months the licensee becomes board certi-
fied or recertified by a specialty board approved by the American Board
of Medical Specialties or the American Osteopathic Association Bu-
reau of Osteopathic Specialists. This provision exempts the physician
from all CME requirements, including the requirement for one hour in-
volving the study of medical ethics and/or professional responsibility,
as outlined in subsection (a)(2) of this section. This exemption is valid
for one registration period only.

(d) A physician may request in writing an exemption for the
following reasons:

(1) catastrophic illness;

(2) military service of longer than one year’s duration out-
side the state;

(3) medical practice and residence of longer than one
year’s duration outside the United States; or

(4) good cause shown submitted in writing by the licensee,
that gives satisfactory evidence to the board that the licensee is unable
to comply with the requirement for CME.

(e) Exemptions are subject to the approval of the executive di-
rector or medical director and must be requested in writing at least 30
days prior to the expiration date of the permit.

(f) A temporary exemption under subsection (d) of this section
may not exceed one year but may be renewed, subject to the approval
of the board.

(g) Subsection (a) of this section does not apply to a licensee
who is retired and has been exempted from paying the registration fee
under §166.3 of this title (relating to Retired Physician Exception).

(h) This section does not prevent the board from taking board
action with respect to a licensee or an applicant for a license by requir-
ing additional hours of CME or of specific course subjects.

(i) The board may require written verification of both formal
and informal credits from any licensee within 30 days of request. Fail-
ure to provide such verification may result in disciplinary action by the
board.

(j) Physicians in residency/fellowship training or who have
completed such training within six months prior to the registration
expiration date, will satisfy the requirements of subsections (a)(1) and
(2) of this section by their residency or fellowship program.

(k) Unless exempted under the terms of this section, a
licensee’s apparent failure to obtain and timely report the completion
of the required number of hours of CME on his or her registration
application as provided for in this section shall result in the denial of
the registration permit until such time as the physician obtains and
reports the required CME hours. The executive director of the board
may issue to the licensee a temporary CME license numbered so as to
correspond to the nonrenewed license. Such a temporary CME license
shall be issued upon receipt of a written request and fee for the license
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made prior to the expiration of the 30-day grace period for registration
at the direction of the executive director for a period of no longer than
60 days. A temporary CME license issued pursuant to this subsection
may be issued to allow the physician who has not obtained or timely
reported the required number of hours an opportunity to correct any
deficiency so as not to require termination of ongoing patient care.

(l) The fee for issuance of a temporary CME license pursuant
to the provisions of this section shall be in the amount specified for
temporary licenses under §175.1 of this title (relating to Fees).

(m) CME hours which are obtained during the 30 day grace
period after the expiration of the licensee’s permit or while under a
CME temporary license to comply with the CME requirements for the
preceding year as a prerequisite for obtaining a registration permit, shall
first be credited to meet the CME requirements for the previous year.
Once the previous year’s CME requirement is satisfied, any additional
hours obtained shall be credited to meet the CME requirements for the
current year.

(n) A false report or false statement to the board by a licensee
regarding CME hours reportedly obtained shall be a basis for disci-
plinary action by the board pursuant to the Medical Practice Act (the
"Act"), Tex. Occ. Code Ann. §§164.051-.053. A licensee who is disci-
plined by the board for such a violation may be subject to the full range
of actions authorized by the Act including suspension or revocation of
the physician’s medical license, but in no event shall such action be less
than an administrative penalty of $500.

(o) Administrative penalties for failure to timely obtain and
report required CME hours may be determined by the Disciplinary
Process Review Committee of the board as provided for in §187.40
of this title (relating to Administrative Penalties).

(p) Unless exempted under the terms of this section, failure to
obtain and timely report the CME hours on a registration permit appli-
cation shall subject the licensee to a monetary penalty for late registra-
tion in the amount set forth in §175.2 of this title (relating to Penalties).
Any temporary CME licensure fee and any administrative penalty im-
posed for failure to obtain and timely report the 24 hours of CME re-
quired for a annual registration permit application shall be in addition
to the applicable penalties for late registration as set forth in §175.2 of
this title (relating to Penalties).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307656
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: November 30, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 168. PERSONS WITH CRIMINAL
BACKGROUNDS
22 TAC §168.1

The Texas State Board of Medical Examiners adopts the repeal
of §168.1, concerning Persons with Criminal Backgrounds, with-
out changes to the proposed text as published in the July 4, 2003,
issue of the Texas Register (28 TexReg 5034) and will not be re-
published.

Elsewhere in this issue of the Texas Register, the Texas State
Board of Medical Examiners contemporaneously adopts the rule
review for Chapter 168.

No comments were received regarding adoption of the rule.

The repeal is adopted under the authority of the Occupations
Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307657
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: November 30, 2003
Proposal publication date: July 4, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 171. POSTGRADUATE TRAINING
PERMITS
22 TAC §171.2

The Texas State Board of Medical Examiners adopts an amend-
ment to §171.2, concerning Qualifications for Postgraduate Per-
mit Holders and Temporary Permits, with changes to the pro-
posed text as published in the September 5, 2003, issue of the
Texas Register (28 TexReg 7570). The text of the rule will be
republished.

Comments were received from The Honorable Jaime Capelo,
Texas House of Representatives and Texas Medical Association.
After consideration of the comments, the Board determined that
the proposed amendments with regard to the California Medi-
cal Board merited further review. The Board therefore adopted
the proposed changes with references to the California Medical
Board removed.

The amendment is adopted under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.

§171.2. Postgraduate Resident Permits.

(a) This section applies to all physicians who began postgrad-
uate training in Texas after June 1, 2000. Postgraduate physicians in
training for whom any Texas postgraduate training program was issued
an institutional permit on the physician’s behalf before June 1, 2000,
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shall be governed by §171.3 of this title (relating to Institutional Per-
mits).

(b) Definitions.

(1) Postgraduate Resident: a physician who is in postgrad-
uate training as an intern, resident, or fellow in an approved postgrad-
uate training program.

(2) Approved Postgraduate Training Program: a clearly de-
fined and delineated postgraduate medical education training program,
including postgraduate subspecialty training programs, approved by
the Accreditation Council for Graduate Medical Education, American
Osteopathic Association, Committee on Accreditation of Preregistra-
tion Physician Training Programs, the Federation of Provincial Medi-
cal Licensing Authorities of Canada (internships prior 1994), the Royal
College of Physicians and Surgeons of Canada, the College of Family
Physicians of Canada, or the Texas State Board of Medical Examiners.

(3) Postgraduate Resident Permit:

(A) A postgraduate resident permit is a permit issued by
the board in its discretion to a postgraduate resident who does not hold
a license to practice medicine in Texas and is enrolled in an approved
postgraduate training program in Texas, regardless of his/her PGY sta-
tus within the program.

(B) The permit shall be effective for an eighteen month
period from the date of issuance.

(C) A postgraduate permit may be issued for six addi-
tional 18-month permits.

(c) The board, in its discretion, may grant a postgraduate resi-
dent permit to train in an approved postgraduate training program to a
physician who qualifies under this subchapter.

(d) A postgraduate resident permit holder is restricted to the
supervised practice of medicine that is part of and approved by the train-
ing program. The permit does not allow for the practice of medicine
which is outside of the approved program.

(e) Qualifications of Postgraduate Permit Holders.

(1) To be eligible for a postgraduate resident permit, an ap-
plicant must present satisfactory proof to the board that the applicant:

(A) is at least 18 years of age;

(B) is of good professional character and has not vio-
lated §§164.051-053 of the Medical Practice Act;

(C) is one of the following:

(i) a graduate of a medical school located in the
United States or Canada and approved by the board;

(ii) a graduate of a medical school located outside
the United States or Canada; or

(iii) a physician who has completed a Fifth Pathway
Program.

(2) In addition to the requirements set out in paragraph (1)
of this subsection, an applicant who is a graduate of a medical school
located outside the United States or Canada or who has completed a
Fifth Pathway Program, and who applies a postgraduate training per-
mit to continue in an approved postgraduate training program that has
an initial start date before January 1, 2005 must also demonstrate that
the medical school he or she attended required completion of a cur-
riculum consistent with the curriculum requirements for an unapproved
medical school as determined by a committee of experts selected by

the Texas Higher Education Coordinating Board as provided under
§163.1(14)(C) and (D) of this title (relating to Licensure).

(3) In addition to the requirements set out in paragraph (1)
of this subsection, an applicant who is a graduate of a medical school
located outside the United States or Canada or who has completed a
Fifth Pathway Program, and who applies for the applicant’s first post-
graduate training permit for an approved postgraduate training program
that has an initial start date before January 1, 2005 must also demon-
strate that the medical school he or she attended required completion
of a curriculum consistent with the curriculum requirements for an un-
approved medical school as determined by a committee of experts se-
lected by the Texas Higher Education Coordinating Board as provided
under §163.1(14)(C) and (D) of this title (relating to Licensure).

(4) In addition to the requirements set out in paragraph (1)
of this subsection, an applicant who is a graduate of a medical school lo-
cated outside the United States or Canada or who has completed a Fifth
Pathway Program, and who applies for the applicant’s first postgradu-
ate training permit for an approved postgraduate training program that
has an initial start date on or after January 1, 2005 must also demon-
strate that the medical school he or she attended is substantially equiv-
alent to a Texas medical school as defined under §163.1(14) of this title
(relating to Licensure).

(5) To be eligible for a postgraduate resident permit, an ap-
plicant must not have:

(A) a medical license, permit, or other authority to prac-
tice medicine that is currently restricted for cause, cancelled for cause,
suspended for cause, revoked or subject to other discipline in a state
or territory of the United States, a province of Canada, or a uniformed
service of the United States;

(B) an investigation or proceeding pending against the
applicant for the restriction, cancellation, suspension, revocation, or
other discipline of the applicant’s medical license, permit, or author-
ity to practice medicine in a state or territory of the United States, a
province of Canada, or a uniformed service of the United States;

(C) a prosecution pending against the applicant in any
state, federal, or Canadian court for any offense that under the laws
of this state is a felony, a misdemeanor that involves the practice of
medicine, or a misdemeanor that involves a crime of moral turpitude;

(6) To be eligible for a postgraduate resident permit for an
approved postgraduate training program in Texas with an initial start
date on or after January 1, 2004, an applicant must not have failed a
licensure examination that would prevent the applicant from obtaining
an unrestricted physician license in Texas.

(f) Application for Postgraduate Resident Permit.

(1) Application Procedures.

(A) Applications for a postgraduate resident permit
shall be submitted to the board on or before the sixtieth day prior to
the date the applicant begins postgraduate training in Texas.

(B) The board’s executive director may in his/her dis-
cretion allow substitute documents where exhaustive efforts have been
made to secure the required documents.

(C) For each document presented to the board which is
in a foreign language, an official word-for-word translation must be
furnished. The board’s definition of an official translation is one pre-
pared by a government official, official translation agency, or a college
or university official, on official letterhead. The translator must certify
that it is a "true translation to the best of his/her knowledge, that he/she
is fluent in the language, and is qualified to translate." He/she must sign
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the translation with his/her signature notarized by a Notary Public. The
translator’s name and title must be typed/printed under the signature.

(D) The board’s executive director shall review each ap-
plication for postgraduate resident permit and shall recommend to the
board all applicants eligible to receive a permit. The executive director
shall also report to the board the names of all applicants determined
to be ineligible to receive a permit, together with the reasons for each
recommendation. The executive director may refer any application to
a committee of the board for a recommendation concerning eligibility.

(E) An applicant deemed ineligible to receive a permit
by the executive director may request review of such recommendation
by the Licensure committee of the board within 20 days of written re-
ceipt of such notice from the executive director.

(F) If the committee finds the applicant ineligible to re-
ceive a permit, such recommendation together with the reasons for the
recommendation, shall be submitted to the board unless the applicant
makes a written request for a hearing within 20 days of receipt of no-
tice of the committee’s determination. The hearing shall be before an
administrative law judge of the State Office of Administrative Hearings
and shall comply with the Administrative Procedure Act, the rules of
the State Office of Administrative Hearings and the board. The board
shall, after receiving the administrative law judge’s proposed findings
of fact and conclusions of law, determine the eligibility of the applicant
to receive a permit. A physician whose application to receive a permit
is denied by the board shall receive a written statement containing the
reasons for the board’s action.

(G) All reports and investigative information received
or gathered by the board on each applicant are confidential and are not
subject to disclosure under the open records law and the Medical Prac-
tice Act §160.006. The board may disclose such reports and investiga-
tive information to appropriate licensing authorities in other states.

(2) Postgraduate Resident Permit Application. An applica-
tion for a postgraduate resident permit must be on forms furnished by
the board and include the following:

(A) the required fee as mandated in the Medical Prac-
tice Act, §153.051 and as construed in board rules, payable by personal
check, money order or cashier’s check through a United States bank;

(B) a certified copy of the applicant’s complete medical
school transcript evidencing graduation submitted directly to the board
by the school and /or a notarized "true copy" of the applicant’s diploma,
if requested;

(C) a notarized "true copy" of the applicant’s valid Ed-
ucational Commission for Foreign Medical Graduates (ECFMG) cer-
tificate, if the applicant is a graduate of a medical school located out-
side the United States unless the applicant has completed a Fifth Path-
way program. All Fifth Pathway applicants must request an ECFMG
Certification Status Report be submitted directly to the board by the
ECFMG, if requested;

(D) certification by the director of medical education,
and program director or supervising physician, if the director of med-
ical education is not a physician, of the postgraduate training program
on a form provided by the board that certifies that:

(i) the program meets the definition of an approved
postgraduate training program in subsection (b) of this section;

(ii) the applicant has been accepted into the pro-
gram;

(iii) the director has received a letter from the dean
of the applicant’s medical school which states that the applicant is

scheduled to graduate from medical school before the date the appli-
cant plans to begin postgraduate training or the director has completed
the verification process, on a form prescribed by the board, to ensure
that the applicant is a graduate of a medical school as set out in subsec-
tion (e)(1)(C) of this section; and

(iv) if the applicant is completing rotations in Texas
as part of the applicant’s residency out-of-state training program, the
facility at which the rotations are being completed, and the dates the
rotations will be completed in Texas;

(E) a certified transcript of exam scores, attempts, and
dates sent directly to the board from each appropriate authority, if re-
quested;

(F) information regarding the applicant’s criminal and
disciplinary history on a form provided by the board;

(G) information regarding the applicant’s ability to
practice medicine on a form provided by the board, if requested;

(H) an oath on a form provided by the board signed by
the applicant swearing that:

(i) the applicant’s medical license, permit, or author-
ity to practice medicine in another state or territory of the United States,
a province of Canada, or a uniformed service of the United States is not
restricted for cause, cancelled for cause, suspended for cause, revoked,
or subject to other discipline;

(ii) no investigation or proceeding is pending against
the applicant for the restriction, cancellation, suspension, revocation, or
other discipline of the applicant’s medical license, permit, or authority
to practice medicine in another state or territory of the United States, a
province of Canada, or a uniformed service of the United States;

(iii) no prosecution is pending against the applicant
in any state or territory, federal, or Canadian court for any offense that
under the laws of this state is a felony, a misdemeanor that involves the
practice of medicine, or a misdemeanor that involves a crime of moral
turpitude;

(iv) the applicant is a graduate of a medical school
or is scheduled to graduate from medical school before the date the
applicant plans to begin postgraduate training;

(v) the applicant fully understands that the board’s
issuance of a postgraduate resident permit to the physician shall not
be construed to obligate the board to issue the physician subsequent
permits or licenses and that the board reserves the right to discipline,
investigate, deny a permit, and/or full licensure to a physician regard-
less of when the information which serves as the basis for such action
was received by the board; and

(vi) the applicant has read and is familiar with board
rules and the Medical Practice Act, will abide by board rules and the
Medical Practice Act in activities permitted by this chapter, and will
subject themselves to the disciplinary procedures of the Texas State
Board of Medical Examiners.

(I) written evaluations, on forms provided by the
board, from each facility and/or training program at which applicant
has trained or held staff privileges in the United States or Canada, if
requested;

(J) such other information or documentation the board
and/or the executive director deem necessary to ensure compliance with
this chapter, the Medical Practice Act and board rules.

(3) Physicians who are applying for a Postgraduate Resi-
dent Permit are recommended to utilize, if appropriate, the Federation
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Credentials Verification Service (FCVS) offered by the Federation of
State Medical Boards of the United States (FSMB) to verify medical
education, postgraduate training, licensure examination history, board
action history and identity, if documentation is requested by the board.

(g) Expiration of Postgraduate Resident Permit.

(1) Postgraduate resident permits shall be issued with ef-
fective dates corresponding with the beginning date of the postgraduate
resident’s training program.

(2) Postgraduate resident permits shall be effective as pro-
visional basic postgraduate resident permits for 100 days from the be-
ginning date of the resident’s training program in Texas. After 100
days, the provisional postgraduate resident permit shall expire but may
be extended by the executive director of the board as a full postgraduate
resident permit. Said extension shall be in the discretion of the exec-
utive director of the board contingent upon the applicant fulfilling the
qualifications for a postgraduate permit and successfully completing
the postgraduate resident application. A postgraduate resident permit
may be issued at the discretion of the executive director of the board
at any time an application is complete. One provisional postgraduate
resident permit per application is allowed.

(3) Postgraduate resident permits shall expire on the earlier
of:

(A) eighteen months from the date the permit was is-
sued; or

(B) on the date the physician is terminated or dismissed
from the approved training program.

(4) A postgraduate resident who holds an unexpired per-
mit may apply for a new permit for the same training program and
same medical specialty in order to avoid a lapse in coverage by com-
pleting the designated application form provided by the board, paying
the required fee and submitting both the form and fee to the board on
or before the expiration date of the resident’s current permit. The re-
quired form shall include:

(A) information regarding the permit holder’s criminal
and disciplinary history, professional character, mailing address, and
place where engaged in training since the permit holder’s last applica-
tion;

(B) certification by the permit holder’s program direc-
tor, on a form provided by the board, regarding the permit holder’s
training; and

(C) such other information or documentation the board
and/or the executive director deem necessary to ensure compliance with
this chapter, the Medical Practice Act and board rules.

(5) The executive director of the board may, in his/her dis-
cretion, may grant subsequent postgraduate resident permit for good
cause shown.

(h) Board-Approved Postgraduate Training Programs.

(1) The executive director may in his/her discretion, upon
written request, approve training programs as referenced in subsection
(b)(2) of this section. The initial request must be submitted to the exec-
utive director within 90 days prior to the beginning date of the program.
Said training programs shall be limited to postgraduate subspecialty
programs. If the executive director does not recommend approval, the
program’s director may appeal to the board for its discretionary con-
sideration of the request.

(2) Approval of training programs shall include but not be
limited to the following considerations:

(A) the goals and objectives of the program;

(B) the process by which the program selects subspe-
cialty residents;

(C) whether prior residency training in a related spe-
cialty is required of subspecialty residents in the program;

(D) the duties and responsibilities required of subspe-
cialty residents in the program including the number of subspecialty
residents to be enrolled each year and when subspecialty residents are
required to be permanently licensed;

(E) the formal educational experiences required of sub-
specialty residents in the program, including grand rounds, seminars
and journal club;

(F) the scholarly research required of subspecialty res-
idents in the program, including participation in peer reviewed and
funded research which may result in publications or presentations at
regional and national scientific meetings;

(G) the type of supervision provided for subspecialty
residents by the program;

(H) the curriculum vitae, including academic appoint-
ments, of all supervising staff;

(I) the academic affiliation of the program;

(J) the methods for evaluation of subspecialty residents
by the program; and

(K) whether a specialty board that is a member of the
American Board of Medical Specialties or the Bureau of Osteopathic
Specialists gives credit for the program.

(3) All postgraduate training programs approved by the
board may be re-evaluated every three years to assure compliance
with the above considerations and consideration of continuation of
the program. Said re-evaluation shall not be conducted without six
months prior notice by board staff to the postgraduate subspecialty
training program. Permit holders shall be allowed to complete their
training program regardless of continuing program re-evaluation.

(i) Temporary Postgraduate Resident Permit.

(1) The executive director of the board may, in his/her dis-
cretion, issue a temporary postgraduate resident permit to a physician
who has submitted a written request, a $50 fee and is in an approved
postgraduate training program with the following limitations:

(A) For a physician whose application for full postgrad-
uate resident permit is pending agency review, the executive director of
the board may, in his/her discretion, issue a temporary postgraduate
resident permit if the application is complete.

(B) For a physician whose application for full postgrad-
uate resident permit is not complete, the executive director of the board
may, in his/her discretion, issue a temporary postgraduate resident per-
mit if the applicant shows good cause for why the application is incom-
plete.

(2) A temporary postgraduate resident permit is valid for
up to 100 days from the date issued. The executive director, in his/her
discretion, will determine the length of the permit and may issue addi-
tional temporary postgraduate resident permits to an applicant.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307658
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: November 30, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 173. PHYSICIAN PROFILES
22 TAC §§173.1, 173.3, 173.4

The Texas State Board of Medical Examiners adopts amend-
ments to §§173.1, 173.3, and 173.4, concerning Physician Pro-
files, without changes to the proposed text as published in the
September 5, 2003, issue of the Texas Register (28 TexReg
7574) and will not be republished.

The amendments will make the sections consistent with the re-
quirements of Senate Bill 104 to remove the 10-year limitation in
§173.1(b)(18)-(21) and adds paragraph (25) regarding malprac-
tice information, and outline the timeline for updating the profile
following the filing of formal complaints.

No comments were received regarding adoption of the rules.

The amendments are adopted under the authority of the Occu-
pations Code Annotated, §153.001, which provides the Texas
State Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307659
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: November 30, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 175. FEES, PENALTIES, AND
APPLICATIONS
22 TAC §§175.1, 175.2, 175.4

The Texas State Board of Medical Examiners adopts amend-
ments to §§175.1, 175.2 and 175.4, concerning Fees, Penalties
and Applications, without changes to the proposed text as pub-
lished in the September 5, 2003, issue of the Texas Register (28
TexReg 7575) and will not be republished.

The amendments will make the sections consistent with the
requirements of Senate Bill 104 and House Bill 2985. The

changes include biennial registration fees for physicians; in-
creased penalty fees for late physician registration; surcharges
for physician assistant, acupuncture, and acudetox renewal;
registration and penalty fees for surgical assistants; and fees for
approval of continuing acupuncture education providers.

No comments were received regarding adoption of the rules.

The amendments are adopted under the authority of the Occu-
pations Code Annotated, §153.001, which provides the Texas
State Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307660
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: November 30, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 178. COMPLAINTS
22 TAC §§178.1 - 178.8

The Texas State Board of Medical Examiners adopts new
§§178.1-178.8, concerning Procedures for Initiation, Filing, and
Appeals of Complaints. Sections 178.1, 178.2, 178.4, 178.6 are
adopted without changes to the proposed text as published in
the September 5, 2003, issue of the Texas Register (23 TexReg
7578) and will not be republished. Sections 178.3, 178.5, 178.7
and 178.8 are adopted with changes to the proposed text as
published in the September 5, 2003, issue of the Texas Register
(28 TexReg 7578). The text of the rules will be republished. In
addition, Chapter 188 of this title (relating to Complaint Proce-
dure Notification) is repealed and the text regarding the process
for complaint procedure notification has been incorporated into
this new chapter.

Comments were received from The Honorable Ray Allen and
The Honorable Jaime Capelo, Texas House of Representatives;
the Texas Hospital Association; and the Texas Medical Associa-
tion. Both Representative Allen and Representative Capelo ex-
pressed appreciation for the timely development of rules. Repre-
sentative Allen stated that the rules are within legislative intent.

Section 178.3 - The Texas Hospital Association commented that
a revision should be made to this section to clarify that the com-
plaint procedure notification is to be posted in physicians’ offices
or clinics since the board has no jurisdiction over hospitals. The
Board agreed and adopted the rule with a revision.

Sections 178.5(a) and 178.5(e) - Representative Allen com-
mented that there should be a maximum period of 30 days in
which complaints should be reviewed by the agency. The Board
reviewed the comment and determined that changes should
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be made to §178.5(a) and §178.5(e) to reflect Representative
Allen’s comments.

Section 178.5(f) - The Texas Medical Association comments re-
lating to subsection (f) regarding referrals to medical societies
were reviewed by the Board and determined to be unfounded
since the rule relates only to referrals to governmental agencies
and not to private professional associations.

Section 178.6 - Representative Capelo and The Texas Medical
Association commented about the time frame for action on
a complaint. The Board reviewed Representative Capelo’s
comments in light of SB104 from the 78th Legislative Session
and written comments from Representative Allen, the author of
SB104, and determined that the proposed rules should include
clarifying language. The Board adopted §178.6 as proposed,
but clarified this issue through revisions in §178.7.

Section 178.7(b) - The Texas Medical Association commented
that the sections are not properly titled. The Board reviewed the
comments and found that adequate information is included in the
proposed rule.

Section 178.7(c) - The Texas Medical Association commented
that the rule as proposed would inappropriately shift the burden
concerning the dismissal of a complaint. The board reviewed the
comments and revised the paragraph.

Section 178.7(e) - The Texas Medical Association commented
that the rule improperly allows the Board to provide recommen-
dations on how a physician may improve his or her practice. The
Board reviewed the comments and determined the proposed
rule is within statutory authority.

Section 178.8 - Representative Capelo and Texas Medical
Association commented that the rule improperly allows the
Board to consider an appeal of a dismissal of a case by a com-
plainant. The Board reviewed the comments and determined
that the Board’s first responsibility is to the public and has
always considered it appropriate to formalize a process for a
complainant to appeal a determination of the Board.

The new rules are adopted under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.

§178.3. Complaint Procedure Notification.

(a) Methods of Notification. Pursuant to the Act, for the pur-
pose of directing complaints to the board, the board and its licensees
shall provide notification to the public of the name, mailing address,
and telephone number of the board by one or more of the following
methods:

(1) displaying in a prominent location at a licensee’s place
of business, signs in English and Spanish of no less than 8 1/2 inches
by 11 inches in size with the board-approved notification statement
printed alone and in its entirety in black on white background in type no
smaller than standard 24-point Times Roman print with no alterations,
deletions, or additions to the language of the board-approved statement;
or

(2) placing the board-approved notification statement
printed in English and Spanish in black type no smaller than standard
10-point 12-pitch typewriter print on each bill for services by a
licensee with no alterations, deletions, or additions to the language of
the board-approved statement; or

(3) placing the board-approved notification statement
printed in English and Spanish in black type no smaller than stan-
dard 10-point, 12-pitch typewriter print on each registration form,
application, or written contract for services of a licensee with no alter-
ations, deletions, or additions to the language of the board-approved
statement.

(b) Approved English Notification Statement. The following
notification statement in English is approved by the board for purposes
of these rules and the Act: NOTICE CONCERNING COMPLAINTS,
Complaints about physicians, as well as other licensees and registrants
of the Texas State Board of Medical Examiners, including physician
assistants, acupuncturists, and surgical assistants may be reported for
investigation at the following address: Texas State Board of Medical
Examiners, Attention: Investigations, 333 Guadalupe, Tower 3, Suite
610, P.O. Box 2018, MC-263, Austin, Texas 78768-2018, Assistance in
filing a complaint is available by calling the following telephone num-
ber: 1-800-201-9353, For more information, please visit our website at
www.tsbme.state.tx.us.

(c) Approved Spanish Notification Statement. The following
notification statement in Spanish is approved by the board for purposes
of these rules and the Act: AVISO SOBRE LAS QUEJAS, Las quejas
sobre médicos, así como sobre otros profesionales acreditados e in-
scritos en la Junta de Examinadores Médicos del Estado de Texas, in-
cluyendo asistentes de médicos, practicantes de acupuntura y asistentes
de cirugía, se pueden presentar en la siguiente dirección para ser inves-
tigadas: Texas State Board of Medical Examiners, Attention: Investi-
gations, 333 Guadalupe, Tower 3, Suite 610, P.O. Box 2018, MC-263,
Austin, Texas 78768-2018, Si necesita ayuda para presentar una queja,
llame al: 1-800-201-9353, Para obtener más información, visite nue-
stro sitio web en www.tsbme.state.tx.us.

(d) Figures 1 and 2 are samples of the type print referenced in
subsection (a) of this section.
Figure 1: 22 TAC §178.3(d)
Figure 2: 22 TAC §178.3(d)

§178.5. Complaint Evaluation.

(a) Once a complaint has been received by the board, agency
staff shall conduct an initial screen of the complaint within 30 days.
If the complaint alleges a violation of the standard of care, the staff
member conducting an initial screen of the complaint shall be a licensed
health care provider in Texas.

(b) As part of the evaluation of each complaint, the following
minimum additional evidence will be gathered:

(1) The history of the subject licensee collected and main-
tained by the board; and

(2) The history of the subject licensee maintained by the
National Practitioner’s Data Bank.

(c) During this initial evaluation period, the agency staff may
make reasonable efforts to contact the complainant concerning the
complaint. Any additional information received from the complainant
will be added to the information maintained on the complaint.

(d) During this initial evaluation period, the subject licensee
may be given the opportunity to respond to the allegations against him.
If the subject licensee is given this opportunity, the response must be
received within the time prescribed by agency staff. Any additional
information received from the subject licensee will be added to the in-
formation maintained on the complaint.

(e) At the conclusion of the 30-day initial screening period,
agency staff shall determine whether a complaint is jurisdictional.
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(f) If a complaint is determined to be non jurisdictional, the
complaint may be referred to another government agency for investi-
gation.

(g) If a complaint is determined to be non jurisdictional, the
complainant will be notified of this decision.

§178.7. Complaint Resolution.

(a) After sufficient information and evidence has been gath-
ered, a determination will be made as to whether the information and
evidence gathered indicate that a violation of the Act has occurred.

(b) If the information and evidence gathered indicate that a
violation of the Act has occurred, the investigation will be referred
for an Informal Show Compliance Proceeding. This hearing must be
scheduled not later than the 180th day after the complaint has been
filed, unless good cause is shown for scheduling the meeting after that
date. Once the Informal Show Compliance Proceeding is scheduled,
the complaint shall be governed by Chapter 187 of this title (relating to
Procedural Rules).

(c) If the information and evidence gathered is insufficient to
support that a violation of the Act has occurred, the investigation will
be referred to a disciplinary committee of the board for evaluation. If
the disciplinary committee of the board determines there is insufficient
evidence to support that a violation of the Act has occurred, the case
will be recommended to the board for the dismissal of the complaint.
If the board approves the disciplinary committee of the board’s recom-
mendation, the complaint will be dismissed.

(d) If a complaint is dismissed, a letter shall be sent to the com-
plainant explaining the reason for the dismissal.

(e) If the complaint is dismissed, a letter shall be sent to the
address of record of the subject licensee informing him of the dismissal.
The board may inform the subject licensee of any recommendations
that may improve the subject licensee’s practice.

(f) If the complaint is determined to be baseless or unfounded,
the complaint shall be dismissed, and a letter shall be sent to the address
of record of the subject licensee informing him that the complaint was
dismissed due to the fact that it was baseless and unfounded.

§178.8. Appeals.

(a) Initiation. Following the receipt of the notice of dismissal,
the complainant may file an appeal of the dismissal of his complaint
with the board. To be considered by the board, the appeal must:

(1) be in writing;

(2) be received within 60 days of the mailing of the notice
of dismissal of the complaint; and

(3) list the reason(s) for the appeal. The appeal should pro-
vide sufficient information to indicate that additional review is war-
ranted.

(b) Review of an Appeal. Valid appeals will be considered by a
disciplinary committee of the board. Upon review of an appeal, subject
to the approval of the board, a disciplinary committee of the board may
determine any of the following:

(1) The investigation should remain closed;

(2) Additional information needs to be obtained before a
determination on the appeal can be made;

(3) Additional information needs to be obtained before a
determination can be made as to whether a violation of the Act oc-
curred; and

(4) The case should be referred to an Informal Show Com-
pliance Proceeding for a determination.

(c) Personal Appearances. The complainant has the right to
personally appear before a disciplinary committee of the board. This
appearance must be scheduled through agency staff. This appearance
may be limited in time and scope by the chair of the disciplinary com-
mittee of the board that the appeal is before.

(d) Notice. The complainant shall be notified of the Board’s
decision concerning his appeal.

(e) Appeals Limited. Only one appeal shall be allowed for
each complaint.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307661
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: November 30, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 179. INVESTIGATION FILES
The Texas State Board of Medical Examiners adopts the re-
peal of §§179.1-179.5, concerning Investigation Files and new
§§179.1-179.7, concerning a System of Procedures for the In-
vestigation of Jurisdictional Complaints. The repeals and new
§§179.1-179.3 and 179.5-179.7 are adopted without changes to
the proposed text as published in the September 5, 2003, issue
of the Texas Register (28 TexReg 7580) and will not be repub-
lished. New §179.4 is adopted with changes to the proposed text
as published in the September 5, 2003, issue of the Texas Reg-
ister (28 TexReg 7580). The text of the rule will be republished.
The chapter has a new title, "Investigations."

Comments were received regarding adoption of the rules.

Section 179.3 - The Texas Medical Association and the Texas
Hospital Association commented regarding the provision that
permits the sharing of investigative information with other
persons during the course of the investigation. They com-
mented that if there is statutory authority for the rule, the list
of persons with whom the information can be shared should
be more specific. The Board reviewed the comments and
determined that the rule has a valid purpose and is necessary
to the function of the agency the way it is written. Further, the
Board determined that statutory authority is substantiated in the
Texas Occupations Code Annotated, §§154.054, 164.007, and
164.060.

Section 179.3(2) - The Texas Hospital Association also com-
mented about disclosing information to peer review committees.
The Board reviewed the comments and determined that the rules
as proposed were written in context to the entire Medical Prac-
tice Act.
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Section 179.4(c)(1) - The Texas Medical Association commented
that the proposed language required physicians to self-report im-
pairments even though the Medical Practice Act provides that
self-reporting is voluntary. The Board reviewed the comment
and determined that the proposed language should be further
clarified to indicate that the reporting of impairments should only
be required by physicians who know of other physicians who are
a continuing threat to the public health and welfare.

22 TAC §§179.1 - 179.5

The repeals are adopted under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307662
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: November 30, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 179. INVESTIGATIONS
22 TAC §§179.1 - 179.7

The new rules are adopted under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.

§179.4. Request for Information and Records from Physicians.

(a) Medical records. Upon the request by the board or board
representatives, a licensee shall furnish to the board copies of medical
records or the original records within the time period prescribed at the
time of the request.

(b) Application for license renewal and registration permits.
A licensee shall furnish a written explanation of his or her answer to
any question asked on the application for license renewal or registra-
tion permit, if requested by the board. This explanation shall include
all details as the board may request and shall be furnished within two
weeks of the date of receipt of the board’s request.

(c) Impaired licensees.

(1) A licensee shall report to the board if the licensee is
aware of another licensee who poses a continuing threat to the public
welfare because the said licensee is unable to practice medicine with
reasonable skill and safety to patients because of illness; drunkenness;
excessive use of drugs, narcotics, chemicals, or another substance; or
a mental or physical condition.

(2) If the board has probable cause to believe that a licensee
is impaired, the board shall require a licensee to submit to a mental
and/or physical examination by a physician or physicians designated

by the board. Under the Act, an impaired licensee is considered to
be one who is unable to practice within his field with reasonable skill
and safety to patients by reason of age, illness, drunkenness, excessive
use of drugs, narcotics, chemicals, or any other type of material; or as a
result of any mental or physical condition. Probable cause may include,
but is not limited to, any one of the following:

(A) sworn statements from two people, willing to testify
before the board, that a certain licensee is impaired;

(B) a sworn statement from a representative of the Texas
Medical Association’s or the Texas Osteopathic Medical Association’s
impaired physician program, stating that the representative is willing to
testify before the board that a certain licensee is impaired;

(C) evidence that a licensee left a treatment program for
alcohol or chemical dependency before a completion of that program;

(D) evidence that a licensee is guilty of intemperate use
of drugs or alcohol;

(E) evidence of repeated arrests of a licensee for intox-
ication;

(F) evidence of recurring temporary commitments to a
mental institution of a licensee; or

(G) medical records showing that a licensee has an ill-
ness or condition that results in the inability to function properly in his
or her practice.

(d) Prescription drugs and controlled substances. The board
or its authorized representative shall have the power to inspect a li-
censee’s inventory of prescription drugs and obtain samples of those
substances, and to inspect and copy records of purchases and disposals
of drugs, including those listed in the Texas Controlled Substances Act
or controlled substances scheduled in the Federal Comprehensive Drug
Abuse Prevention and Control Act of 1970.

(e) Response to Board Requests. In addition to the require-
ments of responding or reporting to the board under this section, a
physician or license holder of the board shall respond in writing to all
written board requests for information within 10 days of receipt of such
request. Failure to timely respond may be grounds for disciplinary ac-
tion by the board.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307663
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: November 30, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 182. USE OF EXPERTS
22 TAC §§182.1 - 182.6

The Texas State Board of Medical Examiners adopts new
§§182.1-182.6, concerning the use of experts consistent with
the requirements of Senate Bill 104. Sections 182.1, 182.2,
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182.4 and 182.6 are adopted without changes to the proposed
text as published in the September 5, 2003, issue of the
Texas Register (28 TexReg 7582) and will not be republished.
Sections 182.3 and 182.5 are adopted with changes to the
proposed text as published in the September 5, 2003, issue
of the Texas Register (28 TexReg 7582). The text of the rules
will be republished. The new sections establish procedures,
qualifications and duties of these professionals serving as
expert panel members, consultants and expert witnesses to the
board.

Comments were received regarding adoption of the rules.

Section 182.3 - Representative Capelo and the Texas Medical
Association commented about the lack of definition of the term
"expert panel." The Board concurred and added a definition to
the section for clarification.

Section 182.5 - The Texas Pain Society commented that the se-
lection criteria for board certification was unfairly limiting. The
Board reviewed the comments and determined that the rule as
proposed will allow for an expert panel that will include physicians
trained in equivalent fields of practice to review complaints.

The new rules are adopted under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.

§182.3. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Consultant--An individual with specialized knowledge
or training selected by the agency to review complaints and investiga-
tions filed by the agency.

(2) Expert Panel--Physicians appointed by the board to
consider particular complaints related to alleged violations of standard
of care.

(3) Expert Panel Member--A physician appointed by the
board to assist in investigations filed by the agency involving alleged
violations of the standard of care as set out in §154.058 of the Act.

(4) Expert Witness--An individual with specialized knowl-
edge or training who contracts with the board to provide expert opin-
ions in the investigation and resolution of disciplinary matters.

§182.5. Use of Expert Panel.

If the initial review of the complaint indicates that an act by a licensee
may fall below an acceptable standard of care, the complaint shall be
referred to the expert physician panel for review.

(1) Composition and qualifications. Selection criteria for
appointment to the panel shall include:

(A) licensed to practice medicine in Texas

(B) certification by the American Board of Medical
Specialties or the Bureau of Osteopathic Specialists;

(C) no history of licensure restriction;

(D) no history of peer discipline; and

(E) acceptable malpractice complaint history.

(2) Duties of the expert panel. Expert panel members will
assist the board with complaints and investigations relating to medical

competency. Cases concerning possible violation of the standard of
care will be referred to the expert panel. Panel members who practice
in the same specialty or similar area of practice as the licensee will be
assigned to participate in the review of cases as deemed appropriate.
Panel members assigned to a case will review all the medical informa-
tion and records collected by the board and shall report findings in the
prescribed format. A report shall be prepared by the expert panel to
include the following:

(A) findings involving medical competency;

(B) applicable standard of care; and

(C) the clinical basis for the determinations, including
any reliance on peer-reviewed journals, studies, or reports.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307664
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: November 30, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 184. SURGICAL ASSISTANTS
The Texas State Board of Medical Examiners adopts amend-
ments to §184.8 and §184.25, concerning Biennial Registration
for Surgical Assistants and Annual Continuing Education Re-
quirements and the repeal of §184.10 and §184.11, concerning
Fees Related to the Renewal of Expired Licenses and Schedule
of Fees, without changes to the proposed text as published in
the September 5, 2003, issue of the Texas Register (28 TexReg
7583). The text of the rules will not be republished. The re-
peals are necessary in order to move the surgical assistant fees
to Chapter 175 of the board rule (relating to Fees, Penalties, and
Applications).

No comments were received regarding adoption of the rules.

22 TAC §184.8, §184.25

The amendments are adopted under the authority of the Occu-
pations Code Annotated, §153.001, which provides the Texas
State Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307665
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Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: November 30, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
22 TAC §184.10, §184.11

The repeals are adopted under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307666
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: November 30, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 185. PHYSICIAN ASSISTANTS
22 TAC §185.7

The Texas State Board of Medical Examiners adopts an
amendment to §185.7, concerning Physician Assistants, without
changes to the proposed text as published in the September
5, 2003, issue of the Texas Register (28 TexReg 7585) and
will not be republished. The amendment regards the physician
assistant board’s designee being allowed to issue temporary
licenses.

No comments were received regarding adoption of the rule.

The amendment is adopted under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307667

Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: November 30, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 187. PROCEDURAL RULES
The Texas State Board of Medical Examiners adopts amend-
ments to §§187.2, 187.9, 187.13, 187.16, 187.18, 187.24,
187.44, 187.56, 187.57, 187.60 and the repeal of §187.5 and
§187.40, concerning Procedural Rules, without changes to the
proposed text as published in the September 5, 2003, issue of
the Texas Register (28 TexReg 7585) and will not be repub-
lished. The amendments address the following: the timeline
for scheduling informal settlement conferences; temporary
suspension or restriction of licenses; required suspension or
revocation of licenses for certain offenses; and ineligibility
determinations for licensure applicants.

No comments were received regarding adoption of the rules.

SUBCHAPTER A. GENERAL PROVISIONS
AND DEFINITIONS
22 TAC §187.2, §187.9

The amendments are adopted under the authority of the Occu-
pations Code Annotated, §153.001, which provides the Texas
State Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307668
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: November 30, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
22 TAC §187.5

The repeal is adopted under the authority of the Occupations
Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307669
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: November 30, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
SUBCHAPTER B. INFORMAL BOARD
PROCEEDINGS
22 TAC §§187.13, 187.16, 187.18

The amendments are adopted under the authority of the Occu-
pations Code Annotated, §153.001, which provides the Texas
State Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307670
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: November 30, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
SUBCHAPTER C. FORMAL BOARD
PROCEEDINGS AT SOAH
22 TAC §187.24

The amendment is adopted under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307671

Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: November 30, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
SUBCHAPTER D. FORMAL BOARD
PROCEEDINGS
22 TAC §187.40

The repeal is adopted under the authority of the Occupations
Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307672
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: November 30, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
SUBCHAPTER E. PROCEEDINGS RELATING
TO PROBATIONERS
22 TAC §187.44

The amendment is adopted under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307673
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: November 30, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
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SUBCHAPTER F. TEMPORARY SUSPENSION
PROCEEDINGS
22 TAC §§187.56, 187.57, 187.60

The amendments are adopted under the authority of the Occu-
pations Code Annotated, §153.001, which provides the Texas
State Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307674
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: November 30, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 188. COMPLAINT PROCEDURE
NOTIFICATION
22 TAC §188.1

The Texas State Board of Medical Examiners adopts the repeal
of §188.1, concerning Complaint Procedure Notification, with-
out changes to the proposed text as published in the September
5, 2003, issue of the Texas Register (28 TexReg 7592) and will
not be republished. The text regarding the process for complaint
procedure notification is incorporated into new Chapter 178, con-
cerning Complaints.

No comments were received regarding adoption of the rule.

The repeal is adopted under the authority of the Occupations
Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307675
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: November 30, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦

CHAPTER 190. DISCIPLINARY GUIDELINES
The Texas State Board of Medical Examiners adopts the repeal
of §190.1, new Subchapter A, §190.1 and §190.2, new Subchap-
ter B, §190.8 and new Subchapter C, §190.14 and §190.15 con-
cerning Disciplinary Guidelines. The repeal of §190.1 and new
§§190.2, §190.14 and §190.15 are adopted without changes to
the proposed text as published in the September 5, 2003, issue
of the Texas Register (28 TexReg 7592) and will not be repub-
lished. Section 190.8 is adopted with changes to the proposed
text as published in the September 5, 2003, issue of the Texas
Register (28 TexReg 7593). The text of the rule will be repub-
lished. The new sections provide guidance and promote consis-
tency in licensure and disciplinary matters.

Comments were received regarding adoption of the rules.

Section 190.8(1) - Representative Capelo and Texas Medical As-
sociation commented regarding violation guidelines. After re-
viewing their comments, several revisions to the proposed rules
were made to the implied (a) in §190.8, as well as in §190.8(I)
and §190.8(J).

Section 190.8(2)(H) - Texas Hospital Association commented in
support of the rule.

Section 190.8(2)(D) - Texas Medical Association commented
that the section was vague, subject to many interpretations and
meant to restrict a physician from exercising legal rights. The
Board reviewed the rule and found it to be appropriate.

Section 190.8(2)(J) - Texas Medical Association commented that
the language in this section is too broad and would subject physi-
cians to discipline for mere mistakes or clerical errors. The board
reviewed the comments and the proposed rule and determined
that the language set appropriate standards for establishing im-
proper billing.

22 TAC §190.1

The repeal is adopted under the authority of the Occupations
Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307676
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: November 30, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 190. DISCIPLINARY GUIDELINES
SUBCHAPTER A. GENERAL PROVISIONS
22 TAC §190.1, §190.2
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The new rules are adopted under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307679
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: November 30, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
SUBCHAPTER B. VIOLATION GUIDELINES
22 TAC §190.8

The new rule is adopted under the authority of the Occupations
Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.

§190.8. Violation Guidelines.

When substantiated by credible evidence, the following acts, practices,
and conduct are considered to be violations of the Act. The following
shall not be considered an exhaustive or exclusive listing.

(1) Practice Inconsistent with Public Health and Welfare.
Failure to practice in an acceptable professional manner consistent with
public health and welfare within the meaning of the Act includes, but
is not limited to:

(A) failure to treat a patient according to the generally
accepted standard of care;

(B) negligence in performing medical services;

(C) failure to use proper diligence in one’s professional
practice;

(D) failure to safeguard against potential complications;

(E) improper utilization review;

(F) failure to timely respond in person when on-call or
when requested by emergency room or hospital staff;

(G) failure to disclose reasonably foreseeable side ef-
fects of a procedure or treatment;

(H) failure to disclose reasonable alternative treatments
to a proposed procedure or treatment;

(I) failure to obtain informed consent from the patient or
other person authorized by law to consent to treatment on the patient’s
behalf before performing tests, treatments, or procedures;

(J) termination of patient care without providing rea-
sonable notice to the patient;

(K) prescription or administration of a drug in a man-
ner that is not in compliance with Chapter 200 of this title (relating
to Standards for Physicians Practicing Complementary and Alternative
Medicine) or, that is either not approved by the Food and Drug Admin-
istration (FDA) for use in human beings or does not meet standards for
off-label use, unless an exemption has otherwise been obtained from
the FDA;

(L) prescription of any dangerous drug or controlled
substance without first establishing a proper professional relationship
with the patient. A proper relationship, at a minimum requires:

(i) establishing that the person requesting the medi-
cation is in fact who the person claims to be;

(ii) establishing a diagnosis through the use of ac-
ceptable medical practices such as patient history, mental status exam-
ination, physical examination, and appropriate diagnostic and labora-
tory testing. An online or telephonic evaluation by questionnaire is
inadequate;

(iii) discussing with the patient the diagnosis and the
evidence for it, the risks and benefits of various treatment options; and

(iv) ensuring the availability of the licensee or cov-
erage of the patient for appropriate follow-up care; and

(M) inappropriate prescription of dangerous drugs or
controlled substances to oneself, family members, or others in which
there is a close personal relationship that would include the following:

(i) prescribing or administering dangerous drugs or
controlled substances without taking an adequate history, performing
a proper physical examination, and creating and maintaining adequate
records; and

(ii) prescribing controlled substances in the absence
of immediate need. "Immediate need" shall be considered no more than
72 hours.

(2) Unprofessional and Dishonorable Conduct. Unprofes-
sional and dishonorable conduct that is likely to deceive, defraud, or
injure the public within the meaning of the Act includes, but is not lim-
ited to:

(A) violating a board order;

(B) failing to comply with a board subpoena or request
for information or action;

(C) providing false information to the board;

(D) failing to cooperate with board staff;

(E) engaging in sexual contact with a patient;

(F) engaging in sexually inappropriate behavior or com-
ments directed towards a patient;

(G) becoming financially or personally involved with a
patient in an inappropriate manner;

(H) referring a patient to a facility without disclosing
the existence of the licensee’s ownership interest in the facility to the
patient;

(I) using false, misleading, or deceptive advertising;

(J) providing medically unnecessary services to a pa-
tient or submitting a billing statement to a patient or a third party payer
that the licensee knew or should have known was improper. "Improper"
means the billing statement is false, fraudulent, misrepresents services
provided, or otherwise does not meet professional standards;
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(K) behaving in an abusive or assaultive manner to-
wards a patient or the patient’s family or representatives that interferes
with patient care or could be reasonably expected to adversely impact
the quality of care rendered to a patient;

(L) failing to timely respond to communications from a
patient;

(M) failing to complete the required amounts of CME;

(N) failing to maintain the confidentiality of a patient;

(O) failing to report suspected abuse of a patient by a
third party, when the report of that abuse is required by law;

(P) failing to report suspected abuse of a patient by a
third party, when the report of that abuse is required by law;

(Q) behaving in a disruptive manner toward licensees,
hospital personnel, other medical personnel, patients, family members
or others that interferes with patient care or could be reasonably ex-
pected to adversely impact the quality of care rendered to a patient;

(R) entering into any agreement whereby a licensee,
peer review committee, hospital, medical staff, or medical society is
restricted in providing information to the board; and

(S) commission of the following violations of federal
and state laws whether or not there is a complaint, indictment, or con-
viction:

(i) any felony;

(ii) any offense in which assault or battery, or the
attempt of either is an essential element;

(iii) any criminal violation of the Medical Practice
Act or other statutes regulating or pertaining to the practice of
medicine;

(iv) any criminal violation of statutes regulating
other professions in the healing arts that the licensee is licensed in;

(v) any misdemeanor involving moral turpitude as
defined by paragraph (6) of this section;

(vi) bribery or corrupt influence;

(vii) burglary;

(viii) child molestation;

(ix) kidnapping or false imprisonment;

(x) obstruction of governmental operations;

(xi) public indecency; and

(xii) substance abuse or substance diversion.

(3) Disciplinary actions by another state board. A volun-
tary surrender of a license in lieu of disciplinary action or while an
investigation or disciplinary action is pending constitutes disciplinary
action within the meaning of the Act. The voluntary surrender shall be
considered to be based on acts that are alleged in a complaint or stated
in the order of voluntary surrender, whether or not the licensee has de-
nied the facts involved.

(4) Disciplinary actions by peer groups. A voluntary relin-
quishment of privileges or a failure to renew privileges with a hospital,
medical staff, or medical association or society while investigation or
a disciplinary action is pending or is on appeal constitutes disciplinary
action that is appropriate and reasonably supported by evidence sub-
mitted to the board, within the meaning of section 164.051(a)(7) the
Act.

(5) Repeated or recurring meritorious health care liability
claims. It shall be presumed that a claim is "meritorious," within the
meaning of section 164.051(a)(8) of the Act, if there is a finding by a
judge or jury that a licensee was negligent in the care of a patient or
if there is a settlement of a claim without the filing of a lawsuit or a
settlement of a lawsuit against the licensee in the amount of $50,000 or
more. Claims are "repeated or recurring," within the meaning of sec-
tion 164.051(a)(8) of the Act, if there are three or more claims in any
five-year period. The date of the claim shall be the date the licensee or
licensee’s medical liability insurer is first notified of the claim, as re-
ported to the board pursuant to section 160.052 of the Act or otherwise.

(6) Misdemeanors involving moral turpitude. Misde-
meanors involving moral turpitude, within the meaning of the Act,
are those that involve dishonesty, fraud, deceit, misrepresentation,
deliberate violence, or that reflect adversely on a licensee’s honesty,
trustworthiness, or fitness to practice under the scope of the person’s
license.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307680
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: November 30, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
SUBCHAPTER C. SANCTION GUIDELINES
22 TAC §190.14, §190.15

The new rules are adopted under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307681
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: November 30, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 192. OFFICE-BASED ANESTHESIA
22 TAC §§192.2 - 192.4, 192.6
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The Texas State Board of Medical Examiners adopts amend-
ments to §§192.2-192.4 and 192.6, concerning Office-Based
Anesthesia, without changes to the proposed text as published
in the September 5, 2003, issue of the Texas Register (28
TexReg 7598) and will not be republished. The amendments
are necessary for general cleanup of the sections and to create
a process for biennial registration consistent with Senate Bill
104.

No comments were received regarding adoption of the rules.

The amendments are adopted under the authority of the Occu-
pations Code Annotated, §153.001, which provides the Texas
State Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307682
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: November 30, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 193. STANDING DELEGATION
ORDERS
22 TAC §193.11

The Texas State Board of Medical Examiners adopts new
§193.11, regarding delegation and supervision of the use
of lasers, with clarifying changes in §193.11(b)(3) and
§193.11(d)(2). The proposal was published in the July 11, 2003,
issue of the Texas Register (28 TexReg 5480). The text of the
rule will be republished.

The Board has studied this issue for the past three years and
has held sessions with workgroups, participated in stakehold-
ers meetings, two public comment periods and gathered infor-
mation from all interested parties prior to making the proposal.
After serious consideration, the Board has determined that it is
in the best interest of the public and believes it will ensure the
safety of the citizens of Texas to adopt this new section regard-
ing the delegation and supervision of the use of lasers. The new
rules establish requirements for physicians and delegates using
lasers to perform ablative and non-ablative procedures. Primary
issues of concern included the following: on-site supervision by
physicians, required training for physicians, required training for
delegates performing the procedures, and required examination
of patients prior to the initiation of the procedure.

Comments regarding the new rule were received. During the
public comment period, the Board received over 1,000 pages
of written comments. A public hearing was held and the Board
heard public comments from approximately 25 individuals and

groups. The written comments and public comments are classi-
fied as follows:

1. Patients/clients who have received laser hair removal from
technicians and aestheticians without a physician on-site.

Comments: Opposed to proposed rules because they do not
believe having a physician on-site will reduce risks, do not want
to be forced to change place of laser hair removal, do not want
to have to come at doctor’s convenience, and do not want to pay
more.

The Board reviewed these concerns and determined that the
rules provide a balance between the need to reduce the risk of
harm and the need to provide for access and affordability.

2. Owners of hair removal clinics and aestheticians who have
invested in laser equipment.

Comments: Opposed to rules because of concerns they will be
forced to close their businesses if they are required to obtain
on-site physician supervision.

The Board reviewed these comments and determined that the
clarification in the rules to allow physicians or health care pro-
fessionals to provide the on-site supervision and the setting of
the effective date of the rule twelve months from adoption of the
rule allows for facility owners and aestheticians to make neces-
sary transitions.

3. Individual physicians currently serving as medical directors
for hair removal clinics.

Comments: Opposed to the rule because of concerns that it un-
necessarily restricts the physician’s ability to delegate to prop-
erly trained personnel, and concern that the rule is an attempt
by some physicians to drive competitors out of business.

The Board reviewed these concerns and determined that the rule
sets reasonable requirements for the supervising physician.

4. Individual physicians.

Comments: Opposed to the rule because the rule sets danger-
ous precedent by unnecessarily restricting a physician’s ability
to delegate a medical act.

The Board reviewed the comments and determined that the risk
of harm from the use of lasers by a delegate requires basic re-
quirements as set forth in the rules.

5. Individual physicians involved as owners of hair removal clinic.

Comments: Opposed to rules because of claims that data does
not support significant difference in patient harm from laser hair
removal whether physician on-site or not.

The Board reviewed these concerns and determined that infor-
mation has been presented supporting the position that risk of
patient harm will be reduced by proposed rules.

6. Individuals representing a group of non-physician facilities
providing non-ablative laser treatments without on-site physician
supervision.

Comments: Opposed to rules because of concerns regarding
economic impact and contention that there is no need to impose
rules because of negligible risk to the public.

The Board reviewed these concerns and determined that the
public interest is best served by the rules.

7. Bickerstaff Law Firm representing stakeholders.
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Comments: Opposed to the rules because proposed rules are
vague, beyond the authority of the Board to adopt, arbitrary and
capricious, and inappropriately restrict a physician’s ability to del-
egate.

The Board reviewed these concerns and found them to be in-
valid.

8. Physician assistant.

Comments: Opposed to the rules because they did not allow
physician assistants to supervise treatments and requirement
that physicians be on-site.

Commented in support of the training requirements.

The Board clarified that a physician assistant could supervise
treatments.

9. Texas Society of Plastic Surgeons.

Comments: In support of the rules that require on-site physician
supervision for all laser use.

10. American Society for Laser Medicine and Surgery, Inc.

Comments: In support of rules.

11. Texas Academy of Family Physicians.

Comments: In support of rules.

12. Texas Dermatological Society.

Comments: In support of rules that require on-site physician su-
pervision.

13. Individual physicians.

Comments: In support of the rules, although some physicians
think the twelve-month transition is too lengthy.

14. American Academy of Dermatology Association.

Comments: In support of the rules that require direct physician
supervision.

15. Microlight Corporation.

Comments: Expressed concerns over wavelength and power of
the non-ablative laser referenced in rules.

The Board did not develop definitions based on these concerns.

The new section is adopted under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.

§193.11. Use of Lasers.

(a) Purpose. As the use of lasers/pulsed light devices is the
practice of medicine, the purpose of this section is to provide guidelines
for the use of these devices for ablative and non-ablative treatment by
physicians. Nothing in these rules shall be construed to relieve the
supervising physician of the professional or legal responsibility for the
care and treatment of the physician’s patients.

(b) Definitions. For the purpose of this section, the following
definitions will apply.

(1) Advanced health practitioner--An advanced health
practitioner is a physician assistant or an advanced practice nurse.

(2) Non-ablative treatment--Non-ablative treatment shall
include any laser/intense pulsed light treatment that is not expected

or intended to remove, burn, or vaporize the epidermal surface of the
skin. This shall include treatments related to laser hair removal.

(3) On-site supervision--On-site supervision shall mean
continuous supervision in which the individual is in the same building.

(4) Physician--A physician licensed by the Texas State
Board of Medical Examiners.

(c) Use of lasers in the practice of medicine.

(1) The use of lasers/pulsed light devices for the purpose of
treating a physical disease, disorder, deformity or injury shall constitute
the practice of medicine pursuant to §151.002(a)(13) of the Medical
Practice Act.

(2) The use of lasers/pulsed light devices for non-ablative
procedures cannot be delegated to non-physician delegates, other than
an advanced health practitioner, without the delegating/supervising
physician being on-site and immediately available.

(3) The use of lasers/pulsed light devices for ablative pro-
cedures may only be performed by a physician.

(d) Delegation.

(1) If the physician provides on-site supervision, the physi-
cian may delegate the performance of non-ablative treatment through
the use of written protocols to a properly trained delegate acting under
adequate supervision.

(2) If the physician does not provide on-site supervision
during a non-ablative treatment, the on-site supervision may be del-
egated to an advanced health practitioner.

(3) Prior to any non-ablative initial treatment, the physician
or advanced health practitioner must examine the patient and sign the
patient’s chart.

(e) Supervision. Supervision by the delegating physician shall
be considered adequate for purposes of this section if the physician is
in compliance with this section and the physician:

(1) ensures that patients are adequately informed and have
signed consent forms prior to treatment that outline reasonably fore-
seeable side effects and untoward complications that may result from
the non-ablative treatment;

(2) is responsible for the formulation or approval of a writ-
ten protocol and any patient-specific deviation from the protocol;

(3) reviews and signs, at least annually, the written protocol
and any patient-specific deviations from the protocol regarding care
provided to a patient under the protocol on a schedule defined in the
written protocol;

(4) receives, on a schedule defined in the written protocol,
a periodic status report on the patient, including any problems or com-
plications encountered;

(5) remains on-site for non-ablative treatments performed
by delegates consistent with subsection (d)(1) of this section and im-
mediately available for consultation, assistance, and direction;

(6) personally attends to, evaluates, and treats complica-
tions that arise; and

(7) evaluates the technical skills of the delegate performing
non-ablative treatment by documenting and reviewing at least quarterly
the assistant’s ability:

(A) to properly operate the devices and provide safe and
effective care; and
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(B) to respond appropriately to complications and un-
toward effects of the procedures.

(f) Alternate physicians.

(1) If a delegating physician will be unavailable to super-
vise a delegate as required by this section, arrangements shall be made
for another physician to provide that supervision.

(2) The physician providing that supervision shall affirm in
writing that he or she is familiar with the protocols or standing delega-
tion orders in use at the site and is accountable for adequately super-
vising care provided pursuant to those protocols or standing delegation
orders.

(3) An alternate physician must have the same training in
performance of non-ablative treatments as the primary supervising
physician.

(g) Written protocols. Written protocols for the purpose of
this section shall mean a physician’s order, standing delegation order,
standing medical order, or other written order that is maintained on site.
A written protocol must provide at a minimum the following:

(1) a statement identifying the individual physician autho-
rized to utilize the specified device and responsible for the delegation
of the performance of the specified procedure;

(2) a statement of the activities, decision criteria, and plan
the delegate shall follow when performing delegated procedures;

(3) selection criteria to screen patients for the appropriate-
ness of non-ablative treatments;

(4) identification of devices and settings to be used for pa-
tients who meet selection criteria;

(5) methods by which the specified device is to be operated;

(6) a description of appropriate care and follow-up for com-
mon complications, serious injury, or emergencies as a result of the
non-ablative treatment; and

(7) a statement of the activities, decision criteria, and plan
the delegate shall follow when performing delegated procedures, in-
cluding the method for documenting decisions made and a plan for
communication or feedback to the authorizing physician concerning
specific decisions made. Documentation shall be recorded within a
reasonable time after each procedure, and may be performed on the
patient’s record or medical chart.

(h) Educational requirements for physicians and advanced
health practitioners. Physicians and advanced health practitioners who
are involved in the performance of non-ablative treatments must:

(1) complete basic training devoted to the principles of
lasers, intense pulsed light devices and thermal, radiofrequency and
other non-ablative devices, their instrumentation, physiological effects
and safety requirements. For each device, the physician and advanced
health practitioner must attend an initial training program. The initial
training must last at least 24 hours, and include clinical applications of
various wavelengths and hands-on practical sessions with each device
and their appropriate surgical or therapeutic delivery systems; and

(2) maintain competence to perform non-ablative proce-
dures and obtain at least eight hours of documented training annually
regarding the appropriate standard of care in the field of non-ablative
procedures.

(i) Educational requirements for delegates. A physician may
delegate non-ablative procedures to a qualified delegate. The physician

must ensure that the delegate complies with paragraphs (1) - (5) of this
subsection prior to performing the non-ablative procedure in order to
properly assess the delegate’s competency.

(1) The delegate has completed and is able to document
clinical and academic training in the subjects listed in subparagraphs
(A) - (G) of this paragraph:

(A) fundamentals of laser operation;

(B) bioeffects of laser radiation on the eye and skin;

(C) significance of specular and diffuse reflections;

(D) non-beam hazards of lasers;

(E) non-ionizing radiation hazards;

(F) laser and laser system classifications; and

(G) control measures.

(2) The delegate has read and signed the facility’s policies
and procedures regarding the safe use of non-ablative devices.

(3) The delegate has received or participated in at least 16
hours of documented initial training in the field of non-ablative devices.

(4) The delegate has attended at least eight hours of addi-
tional hours of documented training annually in the field of non-abla-
tive procedures.

(5) The delegate has completed at least ten procedures of
precepted training for each non-ablative procedure to assess compe-
tency.

(j) Quality assurance. The physician must ensure that there is a
quality assurance program for the facility at which non-ablative proce-
dures are performed in order for the purpose of continuously improving
the selection and treatment of patients. An appropriate quality assur-
ance program shall consist of the elements listed in paragraphs (1) - (5)
of this subsection.

(1) A mechanism to identify complications and untoward
effects of treatment and to determine their cause.

(2) A mechanism to review the adherence of delegates to
standing delegation orders, standing medical orders and written proto-
cols.

(3) A mechanism to monitor the quality of non-ablative
treatments.

(4) A mechanism by which the findings of the quality as-
surance program are reviewed and incorporated into future standing
delegation orders, standing medical orders, written protocols, and su-
pervising responsibility.

(5) Ongoing training to improve the quality and perfor-
mance of delegates.

(k) The deadline for compliance with the provisions of this
section will be one year following the final adoption of this rule.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307684
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Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: November 30, 2003
Proposal publication date: July 11, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 196. VOLUNTARY SURRENDER
OF A MEDICAL LICENSE
22 TAC §§196.1 - 196.3

The Texas State Board of Medical Examiners adopts amend-
ments to §§196.1-196.3, concerning Voluntary Surrender of a
Medical License, without changes to the proposed text as pub-
lished in the September 5, 2003, issue of the Texas Register (28
TexReg 7600) and will not be republished. The amendments are
necessary for general cleanup of the chapter.

No comments were received regarding adoption of the rules.

The amendments are adopted under the authority of the Occu-
pations Code Annotated, §153.001, which provides the Texas
State Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307683
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: November 30, 2003
Proposal publication date: September 5, 2003
For further information, please call: (512) 305-7016

♦ ♦ ♦
PART 11. BOARD OF NURSE
EXAMINERS

CHAPTER 222. ADVANCED PRACTICE
NURSES WITH LIMITED PRESCRIPTIVE
AUTHORITY
22 TAC §§222.1 - 222.10

The Board of Nurse Examiners adopts the repeal of §§222.1
- 222.10, concerning Advanced Practice Nurses with Limited
Prescriptive Authority without changes to the proposal as pub-
lished in the September 26, 2003, issue of the Texas Register
(28 TexReg 8273). Chapter 222 was also repealed on an emer-
gency basis on August 4, 2003, and published in the Texas Reg-
ister on August 15, 2003, (28 TexReg 6412).

The repeal is necessary as a result of the implementation of
House Bill (HB) 1095 that expanded prescriptive authority for ad-
vanced practice nurses and became effective immediately upon
signature by the Governor on May 20, 2003. A new Chapter 222
is being adopted concomitant with this repeal.

No comments were received on this proposed repeal.

The repeals are adopted under the authority of Texas Occupa-
tions Code §301.151 and §301.152 which authorize the Board of
Nurse Examiners to adopt, enforce, and repeal rules consistent
with its legislative authority under the Nursing Practice Act.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 6,

2003.

TRD-200307614
Katherine Thomas
Executive Director
Board of Nurse Examiners
Effective date: November 26, 2003
Proposal publication date: September 26, 2003
For further information, please call: (512) 305-6823

♦ ♦ ♦
CHAPTER 222. ADVANCED PRACTICE
NURSES WITH PRESCRIPTIVE AUTHORITY
22 TAC §§222.1 - 222.12

The Board of Nurse Examiners adopts new §§222.1 - 222.12,
concerning Advanced Practice Nurses with Prescriptive Au-
thority. Sections 222.1, 222.4, 222.7, 222.11 and 222.12 are
adopted with changes to the text as proposed in the September
26, 2003, issue of the Texas Register (28 TexReg 8273).
Sections 222.2, 222.3, 222.5, 222.6, and 222.8 - 222.10 are
adopted without changes and will not be republished. The
Board met and approved the non-substantive rule changes. A
form of these rules were also adopted on an emergency basis
on August 4, 2003, and published in the Texas Register on
August 15, 2003, (28 TexReg 6413).

The new rules became necessary as a result of the implemen-
tation of House Bill (HB) 1095 that expanded prescriptive au-
thority for advanced practice nurses and became effective im-
mediately upon signature by the Governor on May 20, 2003.
The non-substantive changes to these new rules are clarifying
in nature based on suggestions in comments sent to the Board.
Changes were made to §§222.1(6) and (8), 222.4(c)(5) and (9),
222.7(4), 222.11(4), and 222.12(b)(2) as addressed below. The
repeal of the current Chapter 222 is being adopted concomitant
with these new rules.

Prior to the passage of HB 1095, advanced practice nurses had
been limited to prescribing dangerous drugs only. House Bill
1095 amended the Medical Practice Act to permit physicians to
delegate authority to prescribe controlled substances listed in
schedules III through V to advanced practice nurses provided
certain criteria are met.

The Board received two comments requesting non-substantive
changes to the proposed rule. Gay Dodson, R Ph, Executive Di-
rector of the Texas State Board of Pharmacy (TSBP), submitted
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a comment on behalf of that agency. The TSBP recommended a
minor amendment to the definition of the term "dangerous drug"
in §222.1(6) so that the definition is consistent with the defini-
tion as it appears in the Dangerous Drug Act (Health and Safety
Code, Chapter 483). The TSBP also recommended that the
rule include a requirement that prescriptions for controlled sub-
stances bear the Drug Enforcement Administration (DEA) regis-
tration number of the advanced practice nurse issuing the pre-
scription and that of the delegating physician [§222.4(c)(5) and
(9)]. Such a requirement is consistent with both the Federal and
Texas Controlled Substances Acts. The Board agrees with the
TSBP’s comments and has made the appropriate changes.

The second comment was submitted by Lynda Woolbert, MSN,
RN, CPNP, on behalf of the Coalition for Nurses in Advanced
Practice (CNAP). CNAP pointed out that the term "eligible site"
as defined in §222.1(8) does not include a reference to alternate
sites, although later sections of the rule refer to this classification
of practice site. In §222.7(4), CNAP suggested clarifying the re-
quirement that the minimum frequency of physician visits to med-
ically underserved sites is at least once every ten business days.
CNAP also pointed out that some advanced practice nurses may
be called upon to distribute samples of controlled substances.
They requested that §222.11(4) reflect appropriate maintenance
and labeling of samples of controlled substances as indicated
in the Controlled Substances Act. The final requested change
was to amend a typographical error in §222.12(b)(2). The Board
agrees with CNAP’s comments and has made changes as in-
dicated. CNAP also requested that the rule include explicit ci-
tations for applicable sections of the Dangerous Drug and Con-
trolled Substances Acts to assist advanced practice nurses who
must comply with these statutes. Although the Board agrees
this information may be helpful, the Board recognizes that sec-
tion and subsection numbers can and do change. It would be
administratively burdensome for the Board to have to track each
time changes are made and amend the rule; however, the Board
added clarifying language by citing the applicable Texas Depart-
ment of Public Safety regulations in §222.11(4).

The new rules are adopted under the authority of Texas Occupa-
tions Code §301.151 and §301.152 which authorize the Board of
Nurse Examiners to adopt, enforce, and repeal rules consistent
with its legislative authority under the Nursing Practice Act.

§222.1. Definitions.
The following words and terms when used in this chapter shall have
the following meanings unless the context clearly indicates otherwise:

(1) Advanced practice nurse--A registered nurse approved
by the board to practice as an advanced practice nurse based on com-
pleting an advanced educational program acceptable to the board. The
term includes a nurse practitioner, nurse-midwife, nurse anesthetist,
and a clinical nurse specialist. The advanced practice nurse is pre-
pared to practice in an expanded role to provide health care to indi-
viduals, families, and/or groups in a variety of settings including but
not limited to homes, hospitals, institutions, offices, industry, schools,
community agencies, public and private clinics, and private practice.
The advanced practice nurse acts independently and/or in collabora-
tion with other health care professionals in the delivery of health care
services.

(2) Alternate site--A practice site:

(A) Where services similar to the services provided at
the delegating physician’s primary practice site are provided; and

(B) Located within 60 miles of the delegating physi-
cian’s primary practice site.

(3) Board--The Board of Nurse Examiners for the State of
Texas

(4) Carrying out or signing a prescription drug or-
der--Completing a prescription drug order presigned by the delegating
physician or signing (writing) a prescription by an advanced practice
nurse after that person has been designated to the Board of Medical
Examiners by the delegating physician as a person delegated to sign
a prescription.

(5) Controlled substance--A substance, including a drug,
an adulterant, and a dilutant, listed in Schedules I through V or Penalty
Groups 1, 1-A, or 2 through 4 of chapter 481 Texas Health and Safety
Code (Texas Controlled Substances Act). The term includes the aggre-
gate weight of any mixture, solution, or other substance containing a
controlled substance.

(6) Dangerous drug--A device or a drug that is unsafe for
self medication and that is not included in schedules I-V or penalty
groups I-IV of chapter 481 Texas Health and Safety Code (Texas Con-
trolled Substances Act). The term includes a device or a drug that bears
or is required to bear the legend: "Caution: federal law prohibits dis-
pensing without prescription" or "RX only" or another legend that com-
plies with federal law.

(7) Diagnosis and management course--A course offering
both didactic and clinical content in clinical decision-making and as-
pects of medical diagnosis and medical management of diseases and
conditions. Supervised clinical practice must include the opportunity
to provide pharmacological and non-pharmacological management of
diseases and problems considered within the scope of practice of the
advanced practice nurse’s specialty and role.

(8) Eligible sites--Sites serving medically underserved
populations; a physician’s primary practice site; an alternate site; or a
facility-based practice site.

(9) Facility-based practice site--A licensed hospital or li-
censed long term care facility that serves as the practice location for
the advanced practice nurse.

(10) Health Manpower Shortage Area--An urban or rural
area, population group, or public or nonprofit private medical facility
or other facility that the Secretary of the United States Department of
Health and Human Services (USDHHS) designates as having a health
manpower shortage, as described by 42 USC Section 254e(a)(1) or a
successor federal statute or regulation.

(11) Medically Underserved Area (MUA)

(A) An urban or rural area or population group that the
Secretary of the United States Department of Health and Human Ser-
vices (USDHHS) designates as having a shortage of those services as
described by 42 USC Section 300e-1(7) or a successor federal statute
or regulation; or

(B) an area defined as medically underserved by rules
adopted by the Texas Board of Health (Texas Department of Health)
based on demographics specific to this State, geographic factors that
affect access to health care, and environmental health factors.

(12) Pharmacotherapeutics course--A course that offers
content in pharmacokinetics and pharmacodynamics, pharmacology
of current/commonly used medications, and the application of drug
therapy to the treatment of disease and/or the promotion of health.

(13) Physician’s primary practice site--

(A) the practice location at which the physician spends
the majority of the physician’s time;
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(B) a licensed hospital, a licensed long-term care facil-
ity, or a licensed adult care center where both the physician and the
APN are authorized to practice;

(C) a clinic operated by or for the benefit of a public
school district to provide care to the students of that district and the
siblings of those students, if consent to treatment at that clinic is ob-
tained in a manner that complies with Chapter 32, Family Code;

(D) the residence of an established patient; or

(E) another location at which the physician is physically
present with the advanced practice nurse.

(14) Protocols or other written authorization--Written au-
thorization to provide medical aspects of patient care that are agreed
upon and signed by the APN and the physician, reviewed and signed
at least annually, and maintained in the practice setting of the APN.
Protocols or other written authorization shall be defined to promote
the exercise of professional judgment by the APN commensurate with
his/her education and experience. Such protocols or other written au-
thorization need not describe the exact steps that the APN must take
with respect to each specific condition, disease, or symptom and may
state types or categories of drugs that may be prescribed rather than just
list specific drugs.

(15) Shall and must--Mandatory requirements.

(16) Should--A recommendation.

(17) Site serving a medically underserved population--

(A) a site located in a medically underserved area;

(B) a site located in a health manpower shortage area;

(C) a clinic designated as a rural health clinic under 42
USC 1395x(aa);

(D) a public health clinic or a family planning clinic un-
der contract with the Texas Department of Human Services or the Texas
Department of Health;

(E) a site located in an area in which the Texas Depart-
ment of Health determines there is an insufficient number of physicians
providing services to eligible clients of federal, state, or locally funded
health care programs; or

(F) a site that the Texas Department of Health deter-
mines serves a disproportionate number of clients eligible to participate
in federal, state, or locally funded health care programs

§222.4. Minimum Standards for Carrying Out or Signing Prescrip-
tions.

(a) The advanced practice nurse with a valid prescription au-
thorization number:

(1) shall carry out or sign prescription drug orders for only
those drugs that are:

(A) authorized by Protocols or other written authoriza-
tion for medical aspects of patient care; and

(B) prescribed for patient populations within the
accepted scope of professional practice for the advanced practice
nurse’s specialty area; and

(2) shall comply with the requirements for adequate physi-
cian supervision published in the rules of the Board of Medical Ex-
aminers relating to Delegation of the Carrying Out or Signing of Pre-
scription Drug Orders to Physician Assistants and Advanced Practice
Nurses as well as other applicable laws,

(b) Protocols or other written authorization shall be defined in
a manner that promotes the exercise of professional judgement by the
advanced practice nurse commensurate with the education and experi-
ence of that person.

(1) A protocol or other written authorization:

(A) is not required to describe the exact steps that the
advanced practice nurse must take with respect to each specific condi-
tion, disease, or symptom; and

(B) may state types or categories of medications that
may be prescribed or contain the types or categories of medications
that may not be prescribed.

(2) Protocols or other written authorization:

(A) shall be written, agreed upon and signed by the ad-
vanced practice nurse and the physician

(B) reviewed and signed at least annually; and

(C) maintained in the practice setting of the advanced
practice nurse.

(c) Prescription Information: The format and essential
elements of the prescription shall comply with the requirements of
the Texas Board of Pharmacy. The following information must be
provided on each prescription:

(1) the patient’s name and address;

(2) the name, strength, and quantity of the drug to be dis-
pensed;

(3) directions to the patient regarding taking of the drug and
the dosage;

(4) the intended use of the drug, if appropriate;

(5) the name, address, telephone number, and, if the pre-
scription is for a controlled substance, the DEA number of the delegat-
ing physician;

(6) address and telephone number of the site at which the
prescription drug order was carried out or signed;

(7) the date of issuance;

(8) the number of refills permitted; and

(9) the name, prescription authorization number, original
signature, and, if the prescription is for a controlled substance, the DEA
number of the advanced practice nurse signing or co-signing the pre-
scription drug order.

(d) Generic Substitution. The advanced practice nurse shall
authorize or prevent generic substitution on a prescription in compli-
ance with the current rules of the Texas State Board of Pharmacy relat-
ing to Generic Substitution.

§222.7. Prescribing at Sites Serving Certain Medically Underserved
Populations.

When carrying out or signing prescription drug orders at a site serving
a medically underserved population, the advanced practice nurse shall:

(1) maintain Protocols or other written authorization that
must be reviewed and signed by both the advanced practice nurse and
the delegating physician at least annually;

(2) have access to the delegating physician or alternate del-
egating physician for consultation, assistance with medical emergen-
cies, or patient referral;
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(3) provide a daily status report to the physician on any
problems or complications encountered that are not covered by pro-
tocol; and

(4) shall be available during on-site visits by the physician
which shall occur at least once every 10 business days that the advanced
practice nurse is on site providing care.

§222.11. Conditions for Obtaining and Distributing Drug Samples.
The advanced practice nurse with a valid prescription authorization
number may request, receive, possess and distribute prescription drug
samples provided:

(1) all requirements for the advanced practice nurse to sign
prescription drug orders are met;

(2) Protocols or other physician orders authorize the ad-
vanced practice nurse to sign the prescription drug orders;

(3) the samples are for only those drugs that the advanced
practice nurse is eligible to prescribe in accordance with the standards
and requirements set forth in this chapter; and

(4) a record of the sample is maintained and samples are
labeled as specified in the Dangerous Drug Act (Health and Safety
Code, Chapter 483) or the Controlled Substances Act (Health and
Safety Code, Chapter 481) and 37 Texas Administrative Code, Chapter
13.

§222.12. Enforcement.
(a) Any nurse who violates these rules shall be subject to re-

moval of the authority to prescribe under this rule and disciplinary ac-
tion by the board under Texas Occupations Code §301.452.

(b) The board shall report to the Texas Department of Public
Safety and the Drug Enforcement Administration any of the following:

(1) Any significant changes in the status of the RN
license/advanced practice authorization, or

(2) Disciplinary action impacting an advanced practice
nurse’s ability to authorize or issue prescription drug orders.

(c) The practice of the advanced practice nurse approved by
the board to carry out or sign prescription drug orders is subject to
monitoring by the board on a periodic basis.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 6,

2003.

TRD-200307613
Katherine Thomas
Executive Director
Board of Nurse Examiners
Effective date: November 26, 2003
Proposal publication date: September 26, 2003
For further information, please call: (512) 305-6823

♦ ♦ ♦
PART 16. TEXAS BOARD OF
PHYSICAL THERAPY EXAMINERS

CHAPTER 329. LICENSING PROCEDURE
22 TAC §329.1

The Texas Board of Physical Therapy Examiners adopts an
amendment to §329.1, General Licensure Requirements and
Procedures, without changes as proposed in the August 15,
2003, issue of the Texas Register (28 TexReg 6502). The
amendment eliminates a redundant requirement for documen-
tation of educational requirements.

The amendment eliminates the requirement that graduates of
physical therapy programs accredited by the Commission on Ac-
creditation of Physical Therapy Education (CAPTE) submit addi-
tional transcripts as proof of 60 hours of general education when
they apply for a license.

No comments were received regarding this section.

The amendment is adopted under the Physical Therapy Practice
Act, Title 3, Subtitle H, Chapter 453, Occupations Code, which
provides the Texas Board of Physical Therapy Examiners with
the authority to adopt rules consistent with this Act to carry out
its duties in administering this Act.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 10,

2003.

TRD-200307652
John P. Maline
Executive Director
Texas Board of Physical Therapy Examiners
Effective date: November 30, 2003
Proposal publication date: August 15, 2003
For further information, please call: (512) 305-6900

♦ ♦ ♦
CHAPTER 347. REGISTRATION OF
PHYSICAL THERAPY FACILITIES
22 TAC §§347.2, 347.4, 347.5, 347.9, 347.12

The Texas Board of Physical Therapy Examiners adopts amend-
ments to §347.2, Requirement for Practice Setting of Licensees;
§347.4, Requirements for Registration Application; §347.5, Re-
quirements for Registered Facilities; §347.9, Renewal of Regis-
tration; and §347.12, Restoration of Registration, with changes
to the proposed text as published in the August 15, 2003 issue
of the Texas Register (28 TexReg 6503). The amendments im-
prove and expand the procedures involved in facility registration.
The changes are the addition of the facility owner’s name in the
list of information required, several corrections to capitalization
and grammar, and improved wording in the section about how to
renew with no penalty when a facility temporarily has no physical
therapist in charge.

The amendments will expand the role of the facility owner in reg-
istration procedures; change ownership types and ownership in-
formation required for registration; require synchronization of pri-
mary and additional facility renewals; require that a facility regis-
tering for the first time be registered before the first treatment
takes place; offer renewal options to facilities without a phys-
ical therapist at the time of renewal; offer registration cancel-
lation options to facilities no longer providing services; change
the amount of time allowed for reporting registration information
changes to the board; eliminate the registration of more than one
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facility at a single site by the same owner; eliminate unnecessary
or redundant rules; and move requirements regarding change of
ownership to a new section.

No comments were received regarding these sections.

The amendments are adopted under the Physical Therapy Prac-
tice Act, Title 3, Subtitle H, Chapter 453, Occupations Code,
which provides the Texas Board of Physical Therapy Examiners
with the authority to adopt rules consistent with this Act to carry
out its duties in administering this Act.

§347.2. Requirement for Practice Setting of Licensees.
All licensees of this Act who practice in Texas can practice only in reg-
istered facilities or in practices or facilities that are exempted by the
Act and rules. A facility shall not be required to register under this sec-
tion if such facility or any person providing health care services at the
facility does not perform or hold itself or themselves out as performing
or offering to perform physical therapy.

§347.4. Requirements for Registration Application.
(a) Each registration application must include:

(1) name of the facility;

(2) physical/street address of the facility;

(3) mailing address, if different from the street address;

(4) name of the owner;

(5) type of ownership;

(6) identification/contact information for the facility owner
as follows:

(A) Sole proprietor

(i) name, home address, date of birth, social security
number of the sole proprietor

(ii) federal employer identification number if appli-
cable

(B) Partnership

(i) name, home address, date of birth, social security
number of the managing partner

(ii) federal employer identification number

(C ) Corporation

(i) names, home addresses, dates of birth, and social
security numbers of managing officers (for purposes of this subsec-
tion, managing officers are defined as the top four executive officers,
including the corporate officer in charge of physical therapy facility op-
erations);

(ii) federal employer identification number

(D) Governmental entity (federal, state, local)

(i) name, home address, date of birth, social security
number of the individual completing the application

(ii) federal employer identification number

(7) the name and license number of the physical therapist
in charge and his or her notarized signature;

(8) names and license numbers of all PTs and PTAs who
practice in the facility;

(9) The social security number and notarized signature of
the owner, managing partner or officer, or person authorized to com-
plete the registration application;

(10) the non-refundable application fee, as set by the exec-
utive council.

(b) If one or more facilities are owned by an individual, part-
nership, corporation, or other entity, the board requires one primary
facility application and an additional facility application for each addi-
tional site registered.

(c) An additional facility that registers less than six months be-
fore the primary facility’s registration expires will receive an expiration
date in the same month as the primary, but in the following year. An
additional facility that registers six or more months before the primary
facility’s expiration date will receive the same expiration date as the
primary facility.

(d) A physical therapy facility that has not been registered pre-
viously must complete the registration process and have the registration
certificate in hand before the first patient treatment.

(e) The facility application is valid for one year after it is re-
ceived by the board.

§347.5. Requirements for Registered Facilities.

(a) Each facility must have a designated physical therapist in
charge. A registered facility is required to report the name and license
number of a new physical therapist in charge no later than 30 days after
the change occurs.

(b) A registered facility must display the registration certifi-
cate in a prominent location in the facility where it is available for in-
spection by the public. A registration certificate issued by the board is
the property of the board and must be surrendered on demand by the
board.

(c) A registered facility is subject to random inspection to ver-
ify compliance with the Act and this chapter by authorized personnel
of the board at any reasonable time.

(d) A registered facility must notify the board within 30 days
of any change to the physical/street address or mailing address.

§347.9. Renewal of Registration.

(a) The owner of a physical therapy facility must renew the
registration annually. Licensees may not provide physical therapy ser-
vices in a facility if the registration is not current.

(b) Requirements to renew a facility registration are:

(1) a renewal application signed by the owner, managing
partner or officer, or a person authorized by the owner to complete the
renewal;

(2) a list of all PTs and PTAs working at the facility, in-
cluding license and social security numbers;

(3) the renewal fee as set by the executive council, and any
late fees which may be due; and

(4) a physical therapist in charge form with the notarized
signature of the physical therapist.

(c) The renewal date of a primary facility registration is the last
day of the month in which the registration was originally issued. The
renewal date for an additional facility will be the same as the renewal
date for the primary facility

(d) The board will notify a facility at least 30 days prior to the
registration expiration date. The facility bears the responsibility for
ensuring that the registration is renewed. Failure to receive notification
from the board does not exempt the facility from paying the renewal
fee in a timely manner.
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(e) The facility renewal certificate must be displayed with the
original certificate and is the property of the board.

(f) A facility will be allowed to renew without a late fee if the
renewal application and fee are received prior to the expiration date.
However, the board will not issue the renewal certificate prior to the
receipt of the signed and notarized physical therapist in charge form
and a list of the name(s) of the PTs and PTAs working at that facility.
Physical therapy services may not be provided at the facility until the
certificate is displayed in a prominent location in the facility where it
is available for inspection by the public.

§347.12. Restoration of Registration.

(a) When a facility fails to renew its registration before the
expiration date, the facility may restore the registration by completing
the renewal requirements and paying renewal and restoration fees as
set out by the Executive Council.

(1) If the facility registration has been expired for 90 days
or less, the facility may renew by paying the required renewal fee and
a restoration fee that is one-half of the renewal fee.

(2) If the facility registration has been expired for more
than 90 days but less than one year, the facility may renew by paying
all unpaid renewal fees and a restoration fee that is equal to the renewal
fee.

(3) If the facility registration has been expired for more
than one year, the facility may renew the registration by paying all un-
paid renewal fees and a restoration fee which is double the renewal fee.

(b) The owner of a facility may cancel a facility registration
if physical therapy services will no longer be provided at that facility.
To cancel a registration, the owner must notify the board and return the
registration certificate and the current renewal certificate (if applicable)
to the board. If the owner decides to resume the provision of physical
therapy services at a future date, the facility registration may be restored
with the previous expiration date by meeting the requirements in §347.9
of this title (relating to Renewal of Registration).

(c) An owner may not register a new facility in lieu of renewal
or restoration of a previously registered facility in the same location.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 7,

2003.

TRD-200307651
John P. Maline
Executive Director
Texas Board of Physical and Therapy Examiners
Effective date: March 1, 2004
Proposal publication date: August 15, 2003
For further information, please call: (512) 305-6900

♦ ♦ ♦
22 TAC §347.8

The Texas Board of Physical Therapy Examiners adopts new rule
§347.8, Change in Facility Ownership, with changes to the pro-
posed text as published in the August 15, 2003 issue of the Texas
Register (28 TexReg 6505). This new rule sets up a separate
section for the procedure involved with change of facility owner-
ship. The changes include deleting a redundant sentence from

subsection (a), and adding the word "purchases" to paragraph
(a)(4).

The new rule establishes the requirements for notification of fa-
cility ownership changes in a new section, using the new owner-
ship categories being added to §347.4, Requirements for Reg-
istration Application.

No comments were received regarding this new section.

The new rule is adopted under the Physical Therapy Practice
Act, Title 3, Subtitle H, Chapter 453, Occupations Code, which
provides the Texas Board of Physical Therapy Examiners with
the authority to adopt rules consistent with this Act to carry out
its duties in administering this Act.

§347.8. Change in Facility Ownership.

(a) When a facility changes ownership, the new owner must
register it as a new facility within 30 days. A change of ownership
takes place when one of the following occurs:

(1) a sole proprietor (individual) incorporates or changes to
a partnership;

(2) a partnership incorporates or changes to a sole propri-
etor;

(3) a corporation dissolves and changes its status to a part-
nership or sole proprietor;

(4) a sole proprietor (individual), partnership or corpora-
tion purchases, sells or transfers the ownership to another individual,
partnership or corporation.

(b) If there is a change of managing partners in a partnership
or managing officers in a corporation, the owner of the facility must
send the board written notification within 30 days. For purposes of
this subsection, managing officers are defined as the top four executive
officers, including the corporate officer in charge of physical therapy
facility operations. The written notification shall include the effective
date of such change and the following information for the new manag-
ing partners or officers:

(1) name and title;

(2) home address;

(3) date of birth; and

(4) social security number.

(c) The new or former owner of a facility must return the pre-
vious registration certificate and current renewal certificate to the board
within 30 days of the change of ownership. In lieu of the actual doc-
uments, the Board may accept a notarized statement from the new or
former owner that the certificates have been destroyed or lost.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 7,

2003.

TRD-200307650
John P. Maline
Executive Director
Texas Board of Physical Therapy Examiners
Effective date: March 1, 2004
Proposal publication date: August 15, 2003
For further information, please call: (512) 305-6900
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♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 2. TEXAS PARKS AND
WILDLIFE DEPARTMENT

CHAPTER 53. FINANCE
SUBCHAPTER A. LICENSE FEES AND BOAT
AND MOTOR FEES
31 TAC §53.10

The Texas Parks and Wildlife Commission adopts an amend-
ment to §53.10, concerning Vessel and Motor Fees Set by Com-
mission, without changes to the proposed text as published in the
July 25, 2003, issue of the Texas Register (28 TexReg 5809).

The amendment is necessary because of the enactment of
House Bill 2926 (the Act) by the 78th Legislature, which requires
the commission to adopt rules to implement the Act by not
later than January 1, 2004. The Act establishes a minimum fee
of $500 for a dealer, distributor, or manufacturer license, and
authorizes the commission to by rule charge a fee for access to
ownership records and other records made or kept under the
Act.

The amendment makes the fee for the issuance of marine dealer
and manufacturer numbers applicable to marine distributors and
raises the fee from $130 to $500, effective March 1, 2004. The
amendment also creates new fees as follows: marine dealer,
distributor or manufacturer ownership transfer of license ($500);
marine dealer, distributor or manufacturer location transfer ($10);
marine dealer, distributor or manufacturer information update/li-
cense correction ($3); current owner of record report for vessel
or outboard motor ($2); certified history report of ownership for
vessel or outboard motor ($10); accident/water fatality report up
to five pages in length ($5); accident/water fatality report over
five pages in length ($10); and bonded certificate of title ($35).

The department received no comments concerning adoption of
the proposed rule.

The amendment is adopted under Parks and Wildlife Code,
§31.039, which authorizes the commission by rule to charge a
fee for access to ownership and other records; and §31.0412,
which authorizes the commission to adopt rules regarding
reporting and recordkeeping requirements, and fees for trans-
ferred and replacement licenses.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 3,

2003.

TRD-200307545
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Effective date: November 23, 2003
Proposal publication date: July 25, 2003
For further information, please call: (512) 389-4775

♦ ♦ ♦
SUBCHAPTER L. MARINE DEALERS,
DISTRIBUTORS, AND MANUFACTURERS
31 TAC §§53.200 - 53.206

The Texas Parks and Wildlife Commission adopts new §§53.200-
53.206, concerning the regulation of marine manufacturers, dis-
tributors, and dealers. Sections 53.201-53.203 are adopted with
changes to the proposed text as published in the July 25, 2003,
issue of the Texas Register (28 TexReg 5812). Sections 53.200
and 53.204-53.206 are adopted without changes and will not be
republished.

The change to §53.201, concerning Application, Renewal,
Transfer, and Replacement, removes distributors and manu-
facturers from the applicability of the provisions of subsection
(a) and relocates those provisions (in modified form) in new
subsection (b). The change separates the provisions governing
distributors and manufacturers from those governing dealers.
The change also requires an applicant for a dealer license to
disclose all dealer agreements to the department as part of
the application process. The modifications to the provisions
contained in new subsection (b) eliminate the required pho-
tographs of applicants’ on-premises signage and office, service,
and display areas; the required copy of a state Tax Permit;
and the required photocopy of the driver’s license or state
identification card of the owner, president, or managing partner.
The change also requires an applicant for a distributor or
manufacturer license to disclose all manufacturers represented
by a distributorship and a list of all distributors, dealers, and
representatives. The changes were necessary to clarify the
differences between requirements for dealers and those for
distributors and manufacturers, and to implement the provisions
of HB 2926. Since distributors and manufacturers do not sell
directly to the public, there is no reason to require some of the
information that is required for dealers.

The change to §53.202, concerning Notification--Change of
Dealer, Manufacturer, Distributor Status, implements a gram-
matical change to make the parallel structure of the section
more readable, adds a category for dealer agreements to reflect
the addition of dealer agreements to the required application
information in §53.201, and replaces the phrase ‘change
in franchise line agreement’ in paragraph (4) with the more
accurate ‘dealer agreement,’ and the phrase ‘change in location
contact’ in paragraph (5) with the more accurate ‘distributors,
dealer, or representatives,’ to eliminate confusion.

The change to §53.203, concerning Display of License, confines
the applicability of the section to holders of dealer licenses. The
changes were necessary to clarify the differences between re-
quirements for dealers and those for distributors and manufactur-
ers, and to implement the provisions of HB 2926. Since distrib-
utors and manufacturers do not sell directly to the public, there
is no reason to require them to publicly display a license issued
under this subchapter.

New §53.200, concerning Definitions, is necessary to create an
unambiguous meaning for the term ‘consignment’ so that the
regulated community and the department are mutually clear on
what is meant when the term is used.
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New §53.201, concerning Application, Renewal, Transfer, and
Replacement, is necessary to establish the identity of an appli-
cant and the fact that an applicant for a license under the sub-
chapter meets the statutory criteria for licensure.

New §53.202, concerning Notification--Change of Dealer, Man-
ufacturer, Distributor Status, is necessary to maintain current in-
formation on all licensees.

New §53.203, concerning Display of License, is necessary to en-
sure that businesses required to be licensed are indeed licensed
and to provide consumers with evidence that a business is li-
censed to engage in an activity regulated by the department.

New §53.204, concerning Reporting and Recordkeeping
Requirements, is necessary to allow the department to verify
that the licensee is in compliance with the provisions of the
subchapter and applicable statutory requirements.

New §53.205, concerning Display of Registration Validation
Sticker, is necessary to provide a mechanism to clearly identify
vessels that are in compliance with the provisions of HB2926.

New §53.206, concerning Bonded Title--Acceptable Situations,
is necessary to provide a mechanism to allow titling in defined
situations where ownership documentation is missing.

The new sections are necessary, in general, because of the en-
actment of House Bill 2926 by the 78th Legislature, which re-
quires the commission to adopt rules to implement certain pro-
visions of the Act by not later than January 1, 2004 and other
provisions by not later than March 1, 2004.

New §53.200 will function by establishing a specific meaning for
the word ‘consignment’ for use in the context of the subchapter.

New §53.201 will function by setting forth the required informa-
tion and documentation that an applicant must submit in order to
be licensed by the department as a dealer, distributor, or manu-
facturer.

New §53.202 will function by establishing a notification require-
ment for dealers, manufacturers, and distributors in the event
that a change in address, ownership, business name, location,
franchise agreement, contact information, or phone number has
occurred.

New §53.203 will function by requiring certain licenses to be pub-
licly displayed at all times.

New §53.204 will function by setting forth the types of records
that must be maintained as a condition of licensure.

New §53.205 will function by prescribing the method and man-
ner in which validation stickers must be displayed on specified
vessels.

New §53.206 will function by setting forth the circumstances un-
der which the department will issue a bonded title in the event
that complete documentation cannot be provided or obtained by
an applicant for title, registration or transfer. The new section is
necessary to acknowledge that in some cases complete owner-
ship documentation is not available and to create a mechanism
for dealing with such eventualities.

The department received one comment regarding adoption of
the proposed new rules. The commenter recommended that the
application requirements for dealers be separated from those for
distributors and manufacturers. The department agrees and has

made changes accordingly. With respect to applicants for dis-
tributor and manufacturer licenses, the commenter also recom-
mended elimination of the required photographs of on-premises
signage and office, service, and display areas; the required copy
of a state Tax Permit; and the required photocopy of the driver’s
license or state identification card of the owner, president, or
managing partner, as those categories of licensees do not sell
to the general public. The department agrees and has made
changes accordingly. The commenter also recommended that
the department require applicants for a dealer permit to submit
a list of dealer agreements along with other application informa-
tion. The department agrees with the comment and has made
changes accordingly. The commenter requested that the record
retention period be extended from 24 to 36 months. The de-
partment disagrees with the comment and responds that such
a change would exceed the scope of the proposal. No changes
were made as a result of the comment.

The Boating Trades Association commented in support of adop-
tion of the rules.

The new sections are adopted under Parks and Wildlife Code,
§31.032, which authorizes the department to prescribe the
manner in which identification numbers and validation decals
are placed on a vessel and authorizes the commission to adopt
rules for the placement of validation decals for antique boats;
§31.0412, which authorizes the commission to adopt rules
regarding dealer’s, distributor’s, and manufacturer’s licenses,
including transfer procedures, application forms, application
and renewal procedures, and reporting and recordkeeping
requirements; and §31.0465, which authorizes the commission
to define by rule what constitutes an acceptable situation in
which certificates of title may be issued after the filing of a bond,
and §31.039 which authorizes the commission to charge a fee
for access to ownership and other records.

§53.201. Application, Renewal, Transfer, and Replacement.

(a) A person shall apply for a license as a dealer by submitting
a properly completed, department-approved application form, accom-
panied by the following:

(1) the fee prescribed by law for each license requested;

(2) photographs clearly showing:

(A) the permanent sign clearly indicating the name of
the business;

(B) the front of the business with public access; and

(C) space sufficient for office, service area, and display
of products;

(3) a copy of the Tax Permit issued by the Comptroller un-
der Chapter 151, Tax Code;

(4) verification of all assumed name(s), if applicable, in the
form of assumed name certificate(s) on file with the Secretary of State
or county clerk;

(5) a photocopy of the current driver’s license or Depart-
ment of Public Safety identification of the owner, president or manag-
ing partner of the business; and

(6) a list of dealer agreements.

(b) A person shall apply for a license as a distributor or manu-
facturer by submitting a properly completed, department-approved ap-
plication form accompanied by the following:

(1) the fee prescribed by law for each license requested;
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(2) verification of all assumed name(s), if applicable, in the
form of assumed name certificate(s) on file with the Secretary of State
or county clerk;

(3) a complete list of manufacturers represented by a dis-
tributorship; and

(4) a complete list of distributors, dealers, and manufactur-
ers.

(c) The department may issue a license under this subchapter
if:

(1) the applicant submits a complete application form and
required attachments; and

(2) the applicant signs a department-provided affidavit stat-
ing full compliance with state law including Occupation Code, Chapter
2352, concerning Franchise Agreements, when required.

§53.202. Notification--Change of Dealer, Manufacturer, Distributor
Status.

A license holder shall notify the department in writing within 10 days
if there is any change of:

(1) ownership;

(2) business name;

(3) physical location;

(4) dealer agreement;

(5) distributors, dealers, or representatives; or

(6) address or phone information.

§53.203. Display of License.

The licenses issued under this subchapter to dealers must be publicly
displayed at all times in the place of business.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 3,

2003.

TRD-200307546
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Effective date: November 23, 2003
Proposal publication date: July 25, 2003
For further information, please call: (512) 389-4775

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 20. TEXAS WORKFORCE
COMMISSION

CHAPTER 849. EMPLOYMENT AND
TRAINING ACTIVITIES AND SUPPORT
SERVICES FOR DISLOCATED WORKERS
ELIGIBLE FOR TRADE BENEFITS

The Texas Workforce Commission (Commission) adopts a new
Chapter 849 relating to Employment and Training Activities
and Support Services for Dislocated Workers Eligible for
Trade Benefits, and new Subchapter A, General Provisions,
§§849.1-849.3; Subchapter B, Trade Services Responsibilities,
§§849.11-847.12; Subchapter C, Trade Services, §849.21;
Subchapter D, Support Services, §849.41; and Subchapter E,
Complaints and Appeals, §§849.51-849.52; without changes
to the proposed text as published in the September 12, 2003,
issue of the Texas Register (28 TexReg 7964). The text will not
be republished. The Commission also adopts new Subchapter
C, Trade Services, §849.22 and §849.23 with changes to the
proposed text.

Purpose: The purpose of these rules is to implement the Trade
Act of 2002, which amended the Trade Act of 1974, particularly
the requirements for the provision of services available under
the Workforce Investment Act (WIA) to dislocated workers eligi-
ble for Trade benefits. For purposes of this preamble, references
to the "Trade Act" shall include references to the federal statutes
relating to the Trade Act of 1974 and the Trade Act of 2002. It
is the goal of the Commission to ensure that dislocated work-
ers, including Trade-certified workers, receive services available
through the One-Stop Service Delivery Network to ensure rapid
reattachment to the workforce through the identification or devel-
opment of suitable employment. Further, the Commission has
determined that the participants under WIA and the Trade Act are
best served through the Local Workforce Development Boards
(Boards). The Commission has allocated to the Boards the nec-
essary resources to support the outreach, including Rapid Re-
sponse services, orientation, case management, job develop-
ment, and follow-up services for dislocated workers eligible for
Trade benefits. Federal Trade benefits include funding for Trade
Readjustment Allowances (TRAs), out-of-area job search, job
relocation, and Trade-approved training.

Background: The Trade Act of 2002, signed by the President
in August 2002, and effective November 4, 2002, made sweep-
ing changes in the administration of the Trade program. Sev-
eral new benefits were added, such as the Health Coverage Tax
Credit and the Alternative Trade Adjustment Assistance for Older
Workers. The changes create a seamless system of services for
WIA dislocated and trade-affected workers, that further enhance
the positive outcomes anticipated by the amendments. Congres-
sional action on WIA Reauthorization and pending federal regu-
lations for the Trade Act may require modification of this rule.

The primary goal of the Trade program is to assist trade-affected
workers in locating new jobs as rapidly and effectively as pos-
sible. The Trade Act of 2002 amends the Trade Act of 1974 to
ensure that intervention strategies used for programs, benefits,
and services will offer rapid, suitable, and long-term employment
for adversely affected workers. Commission action promotes the
full integration of employment and training services and activities
by providing resources to the Boards to support certain activities
related to the federal Trade program, and will allow trade-affected
workers to access appropriate services within the strict time lim-
its for Trade benefits.

Seeking closer alignment with other workforce services, the
U.S. Department of Labor (DOL) in 2000 issued Training and
Employment Guidance Letter (TEGL) 5-00, entitled "Guidance
on Integrating Services Under the Trade Act Programs-the
Trade Adjustment Assistance (TAA) Program and the North
American Free Trade Agreement-Transitional Adjustment Assis-
tance (NAFTA-TAA) Program (Including the Secondary Worker
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program)-with the Workforce Investment Act (WIA)." TEGL
5-00 provided guidance promoting the seamless integration
and coordination of services, including secondarily impacted
workers, provided under the Trade Act with WIA. Additionally, an
agreement between the Governor and the Secretary of Labor
outlines goals for the implementation of the Trade Act. The
goals include:

* Increasing the focus on early intervention, up-front assess-
ment, and reemployment services for adversely affected work-
ers.

* Using Texas Workforce Centers as the main point of participant
intake and delivery of benefits and services.

* Maintaining fiscal integrity and promoting performance ac-
countability in accordance with §231(c) of the Trade Act.

TEGL 5-00 sets out activities under the Trade Act that must be
conducted by the Commission and those trade-related activities
that may be conducted under WIA by the Boards. Pending WIA
reauthorization may change certain aspects of this guidance. At
this time, the Commission is responsible for the following activi-
ties:

* outreaching by providing a legal notice of certification or non-
certification through publication in a local newspaper;

* providing notification to Boards of filed Trade petitions;

* notifying trade-affected workers of approved Trade certifica-
tions;

* requesting, receiving, and entering the list of certified workers
in the Commission’s automated reporting system;

* approving, reviewing, and revoking Board-recommended train-
ing waivers;

* providing regular updates to Boards on federal Trade funds,
WIA National Emergency Grant funds, and additional assistance
funds that may be available to support training for trade-affected
workers; and

* determining eligibility and hearing appeals related to determi-
nations and decisions concerning Trade Act-funded benefits and
other services, including the following:

(i) TRAs;

(ii) job relocation allowances;

(iii) job search allowances;

(iv) subsistence allowances while in training, including certain
costs associated with an approved training plan at a provider
outside the commuting area, as defined by applicable unemploy-
ment insurance law or regulation; and

(v) training programs as approved courses of study.

* entering information into the Commission’s automated report-
ing system, including information such as determinations for
items (i-v) in this section of the preamble;

* approving use of a reimbursement method as determined to
meet the criteria established by DOL and the Commission to en-
sure the adequate oversight and integrity of federal funds made
available for Trade-approved training;

* providing required reports to DOL and other federal and state
agencies as required by law or regulation; and

* ensuring the integrity of data for reports provided to federal and
state agencies as required by law or regulation.

The specific purpose for the rules is to set forth the roles and
responsibilities of the Boards, trade-affected workers, and oth-
ers regarding the enhanced implementation of the trade-affected
worker provisions, as follows:

Section 849.1 sets out the purposes of the rules.

Section 849.2 sets out the definitions.

Section 849.3 sets out criteria for Trade service strategy.

Section 849.11 sets out general Board responsibilities.

Section 849.12 sets out participant responsibilities.

Section 849.21 sets out the activities prior to certification of a
Trade petition.

Section 849.22 sets out the activities for post-certification of a
Trade petition.

Section 849.23 sets out the procedures for training referrals.

Section 849.41 sets out the support services for dislocated work-
ers eligible for Trade benefits.

Section 849.51 sets out procedures for appeals of Commission
determinations on Trade Act activities.

Section 849.52 sets out the procedures for discrimination com-
plaints.

Coordination Activities: Prior to proposing this new rule, the
Commission circulated a policy concept paper outlining the
changes to the Board chairs, members and executive directors,
the Workforce Leadership of Texas (WLT) Policy Committee,
and the U.S. Department of Labor Regional Office.

For information about the Commission, please visit our web page
at www.texasworkforce.org.

Comments were received from the Rural Capital Workforce De-
velopment Board and the Upper Rio Grande Workforce Devel-
opment Board. The commenters did not express whether they
were for or against the rule, but stated concerns and requested
clarification on some items.

Comment: Regarding §849.11(c)(5), one commenter expressed
concern regarding a Board’s ability to meet the requirement to
notify the Commission when a participant drops out of training.

Response: The Commission has determined that the current
Master Enrollment Agreements with training providers require
the training providers to notify the Commission when a partici-
pant drops out of training. This procedure addresses the concern
expressed in the comment. Therefore, the Commission does not
see a need to change the rule.

Comment: Regarding §849.22, one commenter requested clar-
ification on the inclusion of demand as well as targeted occupa-
tions as appropriate training referrals for trade-affected workers.
The commenter was concerned that Boards would be expected
to build a demand occupations list just for TAA and submit it as
part of the plan modification, and would then be required to so-
licit training providers for those demand occupations.

Response: The Commission uses the terms demand and tar-
geted occupations to provide the Boards with greater flexibility
in making training referrals for trade-affected workers. A Board
is not required to submit a separate list of demand occupations.
The Commission intends to ensure that workers who are better
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suited to a demand occupation than a targeted occupation be
permitted to access the occupation. This provides the Boards
the flexibility to make employment and training referrals based
on the identified needs of the worker. For example, some work-
ers may require intensive language and basic skills training in or-
der to succeed in vocational skills training or meet the entry-level
training requirements for targeted occupations. However, based
on an assessment, these workers may be able to enter and com-
plete training for certain demand occupations within the period
of their trade benefits. For these reasons, the Commission dis-
agrees with changing the provision.

Comment: Regarding §849.22(b)(6), one commenter requested
that the term "board-approved" be further defined.

Response: The Commission agrees with clarifying the use of
the term. The Commission has added in §849.22(b)(6) a refer-
ence to §849.23(a)(1)-(4) to clarify the term "board approved."
The rule change will provide the clarification needed to respond
to the comment. Furthermore, the Commission has modified
§849.23(a)(1)(A) to clarify the requirement in the training referral
approval process that the Boards must provide the recommen-
dation prior to final Commission determination.

Comment: Regarding §849.22(b)(6), one commenter inquired
as to how students already enrolled in trade-funded training in
schools not in the Training Provider Certification System (TPCS)
will be handled and how these schools will be brought into TPCS.

Response: The Commission clarifies that students currently
enrolled in trade-funded training will not be required to move
into training in an Eligible Training Provider Certification Sys-
tem (ETPS). The Commission will notify all schools serving
trade-funded participants to contact the Board for information
regarding the Board’s policy for inclusion in the ETPS or for other
procurement and vendor-approval requirements. Those training
providers seeking new referrals of trade-affected participants
must meet the criteria for ETPS or Board-approved training. For
these reasons, the Commission disagrees that a change to the
rule is needed.

Comment: Regarding §849.23(a) and (b), one commenter in-
quired whether a specific vendor would meet the requirements
for the Trade-funded training of Limited English Proficiency (LEP)
clients as set forth in this section.

Response: A determination regarding whether a specific vendor
will be approved will be based on each Board’s procurement or
vendor approval-process for WIA intensive services, such as for
prevocational skills training. This allows the Board to select ven-
dors to address barriers that may inhibit a participant’s success-
ful employment and job retention. Therefore, the Commission
disagrees that a change to the rule is necessary.

Comment: One commenter asked when the rules would be ef-
fective.

Response: After the Commission has approved the rules, the
rules will be filed with the Texas Register. The rules will be ef-
fective twenty days after the date of filing with the Texas Register.

In addition to the changes discussed above that resulted from
comments, the Commission made the following technical correc-
tions to update terminology and for ease of reading. In §849.23
(a)(1)(A) the phrase "Training Provider Certification System" was
changed to "Eligible Training Provider Certification System". In
§849.23(a)(1)(C) the word "is" was changed to "as" and in para-
graph (a)(4) the words "can be" were changed to "be".

SUBCHAPTER A. GENERAL PROVISIONS
40 TAC §§849.1 - 849.3

The new rules are adopted under the following sections:

Section 301.0015, Texas Labor Code, which provides that the
Commission has authority to adopt rules necessary to adminis-
ter the Commission’s policies, including rules necessary for the
administration of Title 4, Texas Labor Code, relating to employ-
ment services and unemployment;

Section 302.002(d), Texas Labor Code, which authorizes the
Commission to adopt, amend, or repeal such rules in accor-
dance with Chapter 2001, Texas Government Code as neces-
sary for the proper administration of the Workforce Development
Division; and

§302.021, Texas Labor Code, which consolidated under the
jurisdiction of the Commission job-training, employment, and
employment-related educational programs and other functions
listed in the section (including, but not limited to, the trade
adjustment assistance program, under Part 2, Subchapter II,
Trade Act of 1974 [19 U.S.C. §2271 et. seq. and job-training
programs funded under the Workforce Investment Act of 1998
(29 U.S.C. Section 2801 seq.]).

Texas Labor Code, Title 4, and primarily Chapter 301 and Chap-
ter 302, will be affected by the proposed new rules.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 4,

2003.

TRD-200307564
John Moore
General Counsel
Texas Workforce Commission
Effective date: November 24, 2003
Proposal publication date: September 12, 2003
For further information, please call: (512) 463-2573

♦ ♦ ♦
SUBCHAPTER B. TRADE SERVICES
RESPONSIBILITIES
40 TAC §849.11, §849.12

The new rules are adopted under the following sections:

Section 301.0015, Texas Labor Code, which provides that the
Commission has authority to adopt rules necessary to adminis-
ter the Commission’s policies, including rules necessary for the
administration of Title 4, Texas Labor Code, relating to employ-
ment services and unemployment;

Section 302.002(d), Texas Labor Code, which authorizes the
Commission to adopt, amend, or repeal such rules in accor-
dance with Chapter 2001, Texas Government Code as neces-
sary for the proper administration of the Workforce Development
Division; and

§302.021, Texas Labor Code, which consolidated under the
jurisdiction of the Commission job-training, employment, and
employment-related educational programs and other functions
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listed in the section (including, but not limited to, the trade
adjustment assistance program, under Part 2, Subchapter II,
Trade Act of 1974 [19 U.S.C. §2271 et. seq. and job-training
programs funded under the Workforce Investment Act of 1998
(29 U.S.C. Section 2801 seq.]).

Texas Labor Code, Title 4, and primarily Chapter 301 and Chap-
ter 302, will be affected by the proposed new rules.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 4,

2003.

TRD-200307565
John Moore
General Counsel
Texas Workforce Commission
Effective date: November 24, 2003
Proposal publication date: September 12, 2003
For further information, please call: (512) 463-2573

♦ ♦ ♦
SUBCHAPTER C. TRADE SERVICES
40 TAC §§849.21 - 849.23

The new rules are adopted under the following sections:

Section 301.0015, Texas Labor Code, which provides that the
Commission has authority to adopt rules necessary to adminis-
ter the Commission’s policies, including rules necessary for the
administration of Title 4, Texas Labor Code, relating to employ-
ment services and unemployment;

Section 302.002(d), Texas Labor Code, which authorizes the
Commission to adopt, amend, or repeal such rules in accor-
dance with Chapter 2001, Texas Government Code as neces-
sary for the proper administration of the Workforce Development
Division; and

§302.021, Texas Labor Code, which consolidated under the
jurisdiction of the Commission job-training, employment, and
employment-related educational programs and other functions
listed in the section (including, but not limited to, the trade
adjustment assistance program, under Part 2, Subchapter II,
Trade Act of 1974 [19 U.S.C. §2271 et. seq. and job-training
programs funded under the Workforce Investment Act of 1998
(29 U.S.C. Section 2801 seq.]).

Texas Labor Code, Title 4, and primarily Chapter 301 and Chap-
ter 302, will be affected by the proposed new rules.

§849.22. Post-Certification of a Trade Petition.

(a) Boards shall ensure that Trade-certified workers referred to
intensive or training services are co-enrolled in WIA dislocated worker
services.

(b) Boards shall ensure that prior to referring a trade-affected
worker to intensive or training services, each of the following six cri-
teria are met and documented in the IEP:

(1) no suitable employment;

(2) ability of the worker to benefit from training, based on
a comprehensive assessment of the worker’s knowledge skills and abil-
ities;

(3) reasonable expectation of employment following com-
pletion of the training;

(4) training is reasonably available to the worker, within the
commuting area as defined in the Texas Unemployment Compensation
Act;

(5) worker is qualified to undertake and complete the train-
ing based on a comprehensive assessment of the worker’s knowledge,
skills, abilities, and interests; and

(6) training is available at a reasonable cost based on a re-
view of Board-approved training as set forth in §849.23(a)(1)-(4) of
this subchapter in the workforce area for like training for the selected
occupation.

(c) Boards shall ensure that referrals to training and amend-
ments are submitted timely to the training provider and the Commis-
sion’s Trade Unit for final determination, as appropriate, and include
the following:

(1) a comprehensive assessment of the worker’s knowl-
edge, skills, abilities, and interests;

(2) an IEP based on the assessment and a Board’s demand
and targeted occupation list; and

(3) information regarding the occupation selected in the
counseling process.

§849.23. Training Referrals.

(a) Boards shall ensure that referrals to Trade-funded training
are Board approved as set forth in §849.23(a)(1)(A)-(C) of this subsec-
tion, prior to final Commission determination:

(1) Meet the six criteria established in §849.22(b)(1-6) of
this subchapter; and

(A) training providers are in the Eligible Training
Provider Certification System as defined Chapter 841 of this title;

(B) prevocational or vocational skills training as
approved by the Commission; or

(C) training that offers contextual learning opportuni-
ties for Limited English Proficient (LEP) clients as approved by the
Board.

(2) Meet the time limitations for Trade benefits;

(3) Meet the needs of employers for demand or targeted
occupations, or that the participant has a bona fide job offer; and

(4) Be completed during the 104 weeks of Trade-funded
benefits, unless otherwise determined by the Commission.

(b) Boards shall ensure that the following types of intensive
and training services are considered:

(1) employer-based training;

(2) contextual vocational skills training, particularly for
Limited English Proficiency (LEP) clients;

(3) remedial training, including literacy, particularly Eng-
lish as a Second Language (ESL), Adult Basic Education (ABE), or
certificate of general equivalence (GED) training as stand-alone or lin-
ear training only when consistent with the needs of the participant to
qualify for certain vocational skills training; or the requirements of em-
ployer-based training, as identified in the IEP; and

(A) the training provider has submitted amendments to
the IEP; and
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(B) the case manager has approved the amendments in
order for the Commission to make the final determination for extended
training.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 4,

2003.

TRD-200307566
John Moore
General Counsel
Texas Workforce Commission
Effective date: November 24, 2003
Proposal publication date: September 12, 2003
For further information, please call: (512) 463-2573

♦ ♦ ♦
SUBCHAPTER D. SUPPORT SERVICES
40 TAC §849.41

The new rules are adopted under the following sections:

Section 301.0015, Texas Labor Code, which provides that the
Commission has authority to adopt rules necessary to adminis-
ter the Commission’s policies, including rules necessary for the
administration of Title 4, Texas Labor Code, relating to employ-
ment services and unemployment;

Section 302.002(d), Texas Labor Code, which authorizes the
Commission to adopt, amend, or repeal such rules in accor-
dance with Chapter 2001, Texas Government Code as neces-
sary for the proper administration of the Workforce Development
Division; and

§302.021, Texas Labor Code, which consolidated under the
jurisdiction of the Commission job-training, employment, and
employment-related educational programs and other functions
listed in the section (including, but not limited to, the trade
adjustment assistance program, under Part 2, Subchapter II,
Trade Act of 1974 [19 U.S.C. §2271 et. seq. and job-training
programs funded under the Workforce Investment Act of 1998
(29 U.S.C. Section 2801 seq.]).

Texas Labor Code, Title 4, and primarily Chapter 301 and Chap-
ter 302, will be affected by the proposed new rules.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 4,

2003.

TRD-200307567

John Moore
General Counsel
Texas Workforce Commission
Effective date: November 24, 2003
Proposal publication date: September 12, 2003
For further information, please call: (512) 463-2573

♦ ♦ ♦
SUBCHAPTER E. COMPLAINTS AND
APPEALS
40 TAC §849.51, §849.52

The new rules are adopted under the following sections:

Section 301.0015, Texas Labor Code, which provides that the
Commission has authority to adopt rules necessary to adminis-
ter the Commission’s policies, including rules necessary for the
administration of Title 4, Texas Labor Code, relating to employ-
ment services and unemployment;

Section 302.002(d), Texas Labor Code, which authorizes the
Commission to adopt, amend, or repeal such rules in accor-
dance with Chapter 2001, Texas Government Code as neces-
sary for the proper administration of the Workforce Development
Division; and

§302.021, Texas Labor Code, which consolidated under the
jurisdiction of the Commission job-training, employment, and
employment-related educational programs and other functions
listed in the section (including, but not limited to, the trade
adjustment assistance program, under Part 2, Subchapter II,
Trade Act of 1974 [19 U.S.C. §2271 et. seq. and job-training
programs funded under the Workforce Investment Act of 1998
(29 U.S.C. Section 2801 seq.]).

Texas Labor Code, Title 4, and primarily Chapter 301 and Chap-
ter 302, will be affected by the proposed new rules.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 4,

2003.

TRD-200307568
John Moore
General Counsel
Texas Workforce Commission
Effective date: November 24, 2003
Proposal publication date: September 12, 2003
For further information, please call: (512) 463-2573

♦ ♦ ♦
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Proposed Rule Reviews
Texas Commission on Environmental Quality

Title 30, Part 1

The Texas Commission on Environmental Quality (commission) files
this notice of intention to review Chapter 261, Impact Statements. In
a separate rulemaking, the commission proposes the repeal of Chapter
261.

This review of Chapter 261 is proposed in accordance with the require-
ments of Texas Government Code, §2001.039, which requires state
agencies to review and consider for readoption each of their rules ev-
ery four years. The review must include an assessment of whether the
reasons for the rules continue to exist.

CHAPTER SUMMARY

Chapter 261 establishes the relevance of environmental, social, and
economic impact statements as evidence in commission hearings, es-
tablishes that the commission may require impact statements, specifies
procedures for the submission of those impact statements, and estab-
lishes guidelines for the preparation of those impact statements.

PRELIMINARY ASSESSMENT OF WHETHER THE REASONS
FOR THE RULES CONTINUE TO EXIST

The commission conducted a preliminary review and determined that
the reasons for the rules in Chapter 261 do not continue to exist.

Chapter 261 establishes procedures and requirements which help the
commission implement requirements for water rights applications un-
der various sections of the Texas Water Code (TWC). Chapter 261
implements TWC, §§5.103, 5.105, 11.085, 11.134, 11.147, 11.150,
11.151, 11.152, 26.003, 26.011, 27.003, and 27.019, which require
the commission to permit and otherwise regulate activities which af-
fect ecology, habitat, productivity, and public welfare as they relate to
groundwater, surface water, and instream water quality. Commission
staff have determined that the Chapter 261 rules are redundant because
they are not needed to implement these statutes. The commission and
executive director have authority under other commission rules to re-
quire an applicant to submit an environmental impact statement if one
has been prepared and is relevant to the application. 30 TAC §281.4(7)
states that applications for the use of state water must include any other
information as the executive director or the commission may reason-
ably require. Under TWC, §11.147, the commission is required to con-
sider the effect that a water right application will have on bays and estu-
aries, existing instream uses, water quality of the stream, and fish and
wildlife habitats. Also, under TWC, §11.134(b)(3), the commission
shall grant a water right application only if the proposed appropriation
is not detrimental to the public welfare. If an environmental impact

statement has been prepared and addresses these environmental and
public welfare issues, the commission or executive director could rea-
sonably require the applicant to submit the environmental impact state-
ment with its water right application under §281.4(7). Additionally,
under 30 TAC §281.5(7) the executive director or commission may re-
quest any other information, which could include an environmental im-
pact statement, in applications for wastewater discharge, underground
injection, municipal solid waste, radioactive material, and hazardous
waste and industrial solid waste management permits.

A rulemaking concurrent to this quadrennial review proposes the repeal
of Chapter 261 (Rule Project Number 2003-052-261-WT).

PUBLIC COMMENT

This proposal is limited to the review in accordance with the require-
ments of Texas Government Code, §2001.039. The commission invites
public comment on this preliminary review of the rules in Chapter 261.
Comments may be submitted to Patricia Durón, Office of Environmen-
tal Policy, Analysis, and Assessment, MC 205, P.O. Box 13087, Austin,
Texas 78711-3087 or faxed to (512) 239-4808. All comments should
reference Rule Project Number 2003-035-261-WT. Comments must be
received in writing by 5:00 p.m., December 22, 2003. For further in-
formation or questions concerning this proposal, please contact Emily
Barrett, Policy and Regulations Division, at (512) 239-3546.

TRD-200307642
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: November 7, 2003

♦ ♦ ♦
The Texas Commission on Environmental Quality (commission) files
this notice of intention to review and proposes the readoption of Chap-
ter 307, Texas Surface Water Quality Standards, without changes. Any
updates, consistency issues, or other changes, if needed, will be ad-
dressed in a separate rulemaking.

This review of Chapter 307 is proposed in accordance with the require-
ments of Texas Government Code, §2001.039, which requires state
agencies to review and consider for readoption each of their rules ev-
ery four years. The review must include an assessment of whether the
reasons for the rules continue to exist.

CHAPTER SUMMARY

Chapter 307 contains the water quality standards and criteria which the
commission uses to develop and authorize wastewater discharge per-
mits, certify federal permits and licenses, and protect water body uses.
Section 307.1 contains the general standards policy of the commission
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and the purpose for the chapter which includes maintaining the qual-
ity of water in the state for public health and enjoyment, propagation
and protection of terrestrial and aquatic life, operation of existing in-
dustries, and economic development of the state. Section 307.2 defines
basin classification categories and describes justifications for standards
modifications. Section 307.3 defines terms and abbreviations used in
the standards. Section 307.4 lists the general criteria which are appli-
cable to all surface water of the state unless specifically excepted in
§307.8, Application of Standards, or §307.9, Determination of Stan-
dards Attainment. Section 307.5 describes the antidegradation policy
and the procedures to implement that policy. Section 307.6 establishes
criteria and control procedures for specific toxic substances and total
toxicity. Section 307.7 defines appropriate water uses and supporting
criteria for site-specific standards. Section 307.8 sets forth conditions
under which the standards apply. Section 307.9 describes sampling
and analytical procedures to determine standards attainment. Section
307.10 lists site-specific standards and supporting information for each
classified segment in Appendices A - C, site-specific standards for par-
tially classified water bodies in Appendix D, and site-specific criteria
that may be derived for any waters in the state in Appendix E.

PRELIMINARY ASSESSMENT OF WHETHER THE REASONS
FOR THE RULES CONTINUE TO EXIST

The commission conducted a preliminary review and determined that
the reasons for the rules in Chapter 307 continue to exist. The rules
are needed to implement the provisions of Texas Water Code, §26.023,
Water Quality Standards. The rules also implement the Federal Water
Pollution Control Act, §303(c) (commonly referred to as the Federal
Clean Water Act, 1972, 33 United States Code, §1313(c)), which re-
quires states to adopt water quality standards.

PUBLIC COMMENT

This proposal is limited to the review in accordance with the require-
ments of Texas Government Code, §2001.039. The commission invites
public comment on this preliminary review of the rules in Chapter 307.
Comments may be submitted to Patricia Durón, Office of Environmen-
tal Policy, Analysis, and Assessment, MC 205, P.O. Box 13087, Austin,
Texas 78711-3087 or faxed to (512) 239-4808. All comments should
reference Rule Project Number 2004-005-307-WT. Comments must be
received in writing by 5:00 p.m., January 5, 2004. For further informa-
tion or questions concerning this proposal, please contact Emily Bar-
rett, Policy and Regulations Division, at (512) 239-3546.

TRD-200307639
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: November 7, 2003

♦ ♦ ♦
Texas Board of Pardons and Paroles

Title 37, Part 5

The Texas Board of Pardons and Paroles will review and consider for
readoption, revision, or repeal Chapters 147, Hearings, and 150, Mem-
orandum of Understanding and Board Policy Statements, in accordance
with Texas Government Code, §2001.039. The rules to be reviewed are
located in Title 37, Part 5, of the Texas Administrative Code.

The assessment made by the board at this time indicates that the reasons
for readopting these chapters continue to exist.

The board will consider, among other things, whether the reasons for
adoption of these rules continue to exist and whether amendments are

needed. Any changes to the rules proposed by the board after review-
ing the rules and considering the comments received in response to this
notice will appear in the "Proposed Rules" section of the Texas Register
and will be adopted in accordance with the requirements of the Admin-
istrative Procedure Act, Texas Government Code Annotated, Chapter
2001. The comment period will last for 30 days beginning with the
publication of this notice of intention to review.

Comments or questions regarding this notice of intention to review may
be submitted in writing, within 30 days following the publication of this
notice in the Texas Register, to Laura McElroy, General Counsel, Texas
Board of Pardons and Paroles, Price Daniel, Sr. Building, 209 W. 14th
Street, Suite 500, Austin, Texas 78701.

TRD-200307718
Laura McElroy
General Counsel
Texas Board of Pardons and Paroles
Filed: November 10, 2003

♦ ♦ ♦
Adopted Rule Reviews
Texas State Board of Medical Examiners

Title 22, Part 9

The Texas State Board of Medical Examiners adopts the review of
Chapter 162, (§§162.1-162.3), concerning Supervision of Medical Stu-
dents, pursuant to the Texas Government Code, §2001.039.

The Texas State Board of Medical Examiners contemporaneously
adopts the repeal of §§162.1-162.3 and new §162.1, elsewhere in this
issue of the Texas Register.

No comments were received regarding adoption of the rule review.

The agency’s reason for adopting the rules contained in this chapter
continues to exist.

This concludes the review of Chapter 162, Supervision of Medical Stu-
dents.

TRD-200307686
Donald W. Patrick , MD. JD
Executive Director
Texas State Board of Medical Examiners
Filed: November 10, 2003

♦ ♦ ♦
The Texas State Board of Medical Examiners adopts the review Chap-
ter 168, (§168.1), concerning Persons With Criminal Backgrounds,
pursuant to the Texas Government Code, §2001.039.

The Texas State Board of Medical Examiners contemporaneously
adopts the repeal of §168.1, elsewhere in this issue of the Texas
Register .

The rule review was published in the July 4, 2003, issue of the Texas
Register (28 TexReg 5220).

No comments were received regarding adoption of the rule review.

The agency’s reason for adopting the rules contained in this chapter
continues to exist. The repeal of §168.1 will eliminate the chapter.

This concludes the review of Chapter 168, Persons With Criminal
Backgrounds.

TRD-200307685
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Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Filed: November 10, 2003

♦ ♦ ♦
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Austin-San Antonio Intermunicipal Commuter
Rail District
Request for Proposals for Federal Legislative Assistant

Austin-San Antonio Intermunicipal Commuter Rail District

C/O Austin-San Antonio Corridor Council

P.O. Box 1618

San Marcos, Texas 78667

Notice to All Interested Parties

The Austin-San Antonio Intermunicipal Commuter Rail District (Dis-
trict) is hereby issuing this Request for Proposals (RFP) that requests
all firms or teams of firms that have the capability and interest in under-
taking and performing the scope of work described below submit their
Proposals to the District on December 1, 2003 at the time and place
specified below. Each firm or team of firms is officially a proposer.
Each proposer must submit a package containing an original and 16
copies of its proposal to the District no later 2:00 p.m. on December 1,
2003 to the Interim Executive Director at the address identified above.
Proposals may be submitted in person, by messenger, or by regular
mail. All proposals will be logged in and date and time stamped. Any
proposal package that is received after the date and time specified will
be logged and date and time stamped as "late" and returned unopened
to the proposer.

Background

The District was created by the State Legislature for the express pur-
pose of planning, designing, constructing, and operating a commuter
rail system between the greater metropolitan areas of Austin and San
Antonio. The governing body of the District is composed of 15 persons
that are appointed in accordance with the provisions of the Legislation.
Specifically, the goal of the District is to advance to completion and op-
erations a commuter rail project of approximately 110 miles in length
within the existing Union Pacific (UP) Railroad right-of-way extend-
ing from the City of Georgetown in Williamson County on the north
through Travis County and the City of Austin to the south, and fur-
ther extending south through the City of San Marcos, and into Bexar
County terminating in the central business district (CBD) of the City of
San Antonio. Assistance with negotiations, engineering, and financing
a proposed relocation of Union Pacific’s existing through-freight oper-
ations into a new grade-separated freight rail line in, near, or adjacent to
the new State Highway 130 Corridor may play a key role in the eventual
successful completion of this project. Furthermore, it is the expressed
intent of the Board to quantify the cost/benefits of the proposed service
at various operating speeds and ridership levels to determine the over-
all economic development and congestion mitigation potential of the
proposed service and its impact on retail, commercial, industrial, and
residential development in the immediate vicinity of the right of way
and urban railheads.

Congressman Lamar Smith led an effort to earmark funding of $5.6
million in the 1998 Transportation Equity Act for the 21st Century
(TEA-21) to "Construct Austin to San Antonio Corridor."

The first meeting of the Austin-San Antonio Inter-Municipal Com-
muter Rail District Board was held on February 7, 2003. The District
was created following votes by Travis and Bexar Counties and the city
of San Antonio to form the organization in late 2002; Austin voted
to form the District in 1998. Area cities and counties have appointed
board members to the District, with two members selected by the Texas
Transportation Commission.

At its regular meeting on September 5, 2003, the Board approved a
Contract for Engineering Services between Austin-San Antonio Inter-
municipal Commuter Rail District and Post, Buckley, Schuh & Jerni-
gan ("PBS&J") and authorized the Chairman to sign on behalf of the
Board. Under this contract, PBS&J will lead a Program Management
Consultant team to oversee the commuter rail project. At this same
Board meeting, it was announced that the Federal Project Authorization
and Agreement (letter of authority), certified by the Federal Highway
Administration (FHWA), was received confirming that the Austin-San
Antonio Intermunicipal Commuter Rail District is now fully autho-
rized to commence with preliminary engineering and planning studies
needed to develop regional commuter rail between the cities of George-
town and San Antonio.

Purpose of this Solicitation

The purpose of this solicitation is to retain a Consultant to assist the
District in securing grants and other federal assistance to:

1. fund part or all of the management, planning, design, construction,
property and facility purchases, equipment acquisition and/or operation
of a commuter rail system in the corridor; and

2. leverage available local and State funding to maximum extent pos-
sible consistent with the objectives of the Commuter Rail District.

Scope of Services

The Consultant shall perform, at the direction of the Commuter Rail
District Interim Executive Director (Interim Executive Director), the
below work tasks. It should be noted that this list is subject to change,
and may be expanded or contracted due to circumstances including
change in scope, magnitude of the project, and fiscal and budget con-
straints.

1. Develop a strategy to secure grants and other assistance through
federal legislation and existing federal agency programs. The strategy
should include at least objectives, tasks, funding targets, and a timeline.
This strategy should be developed in consultation with the Interim Ex-
ecutive Director and appropriate committees of the District Board.

2. Make and/or maintain contact with key federal legislators and their
staffs as well as federal agency decision-makers in order to make the
needs of the District known to these federal legislators and administra-
tors and to implement the strategy outlined above.

3. Arrange for key meetings between District representatives and fed-
eral legislators and/or administrators at appropriate times.

4. Provide at least monthly written updates to the District on progress
being made toward the implementation of the strategy described above.
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5. Meet at least quarterly with the Interim Executive Director and se-
lected members of the District Board to review the strategy developed
in the first task and revise as needed.

6. Be available during the course of the engagement to the Interim
Executive Director to respond to questions and concerns as they may
arise.

Contents of the Proposal

The District is hereby requesting the following be included in each copy
of the proposal submissions of all proposers:

1. A transmittal letter identifying the team members, key personnel,
project manager and related information;

2. The qualifications of the proposer including all team members, as
appropriate;

3. The resumes of the key persons on the team as identified by the
proposer;

4. A discussion of the work plan that defines the approach that will be
utilized by the proposer. The work plan should identify key milestones
over the next three years;

5. An explanation of the ways that the Consultant will maintain com-
munications with the District during the course of the engagement;

6. Brief descriptions of similar engagements within the last five years,
including client contact information, of the proposer; and

7. A budget and schedule for the performance of the work.

8. Proposals should be limited to a maximum of 30 pages. No more
than 5 of these pages should be anything but standard 8 1/2 by 11 inches
in size.

Level of Effort and Duration of Engagement

The District has budgeted $100,000 for a two-year contract with the
successful proposer. Local contributions are the source of funds for
this project.

Proposer Selection Process

The selection of the successful proposer will be made solely by the
Board of Directors. There will be no pre-proposal conference con-
ducted by the District. However, any potential proposers may arrange a
meeting with the Interim Executive Director to discuss the contents of
this RFP and the expectations of the District related to this commuter
rail project, subject to his time and availability. The Interim Executive
Director will play no role in the ultimate selection of the contractor.

If in the judgment of the Interim Executive Director, changes in the
contents of the RFP are required, an addendum will be issued by the
District. Any addendum that may be issued will be transmitted by fax
and e-mail to all firms and teams that have expressed an interest in this
RFP. The addendum by the District will provide all potential proposers
at least three calendar days of time to incorporate the necessary changes
before the submission of their proposals.

Due to potential conflict of interest, no potential proposer or a person
representing a potential proposer may arrange or meet with the indi-
vidual members of the Board of Directors of the District to discuss any
items or matters related to this RFP during the period of time between
the date of the release of this RFP and the date the Board makes the
decision selecting the successful proposer.

The following is a general schedule that will be followed to complete
the selection process:

November 7, 2003--Publication of a Notice in the Press and Release of
the RFP;

December 1, 2003--Receipt of the Original and 16 copies of the pro-
posals from all proposers;

December 3, 2003--District Board Committee reviews and scores pro-
posals and arrives at a short list of up to three proposers to be recom-
mended to the full Board for interviews;

December 3, 2003--Finalists notified of interviews scheduled for De-
cember 5, 2003;

December 5, 2003--District Board of Directors interviews up to three
proposers and selects the Consultant to undertake the work and autho-
rizes Interim Executive Director to develop a contract to be approved
by the Board of Directors;

January 9, 2004--District Board of Directors approves the contract and
authorizes the Interim Executive Director to issue a Notice to Proceed
(NTP).

It is requested that only one representative of the short-listed proposers
be present at the December 5 interviews.

Any questions about the contents of this RFP should be directed in
writing to the Interim Executive Director at the address noted above.

TRD-200307623
Ross Milloy
President
Austin-San Antonio Intermunicipal Commuter Rail District
Filed: November 7, 2003

♦ ♦ ♦
Coastal Coordination Council
Notice of Intent to Amend General Concurrence and Request
for Public Comments

The Texas Coastal Coordination Council (Council) seeks public com-
ment regarding the proposed amendment of General Concurrence #2,
a Council document concerning Council procedures for the review of
Minerals Management Service (MMS) actions. The purpose of Gen-
eral Concurrence #2 is to minimize the scope and duration of Coun-
cil review of certain MMS actions for consistency with the goals and
policies of the Texas Coastal Management Program (CMP). Currently,
General Concurrence #2 provides for a 15-day review period upon the
Council’s receipt of an applicant’s Outer Continental Shelf (OCS) Plan
that must be approved by the MMS. The proposed amendments to Gen-
eral Concurrence #2 would include Right of Way (ROW) Pipeline Ap-
plications in the list of MMS actions that are subject to the General Con-
currence. The document below contains the proposed amendments,
and would replace the existing General Concurrence #2, if approved
by the Council.

The Council is authorized to amend General Concurrence #2 pursuant
to 31 Texas Administrative Code (TAC) §§506.28 & 506.35 and
15 Code of Federal Regulations (CFR) §930.53(b). MMS approval
of OCS Plans and ROW Pipeline Applications are federal agency
actions that are subject to Council consistency review under 31 TAC
§506.12(b)(3)(A).

The proposed amendments to General Concurrence #2, as
well as information concerning the Council and its duties,
may be found on the Texas General Land Office website at
http://www.glo.state.tx.us/coastal/ccc.html.

Comments or requests for copies of the proposed amendments to
General Concurrence #2 may be submitted to Ms. Melinda Tracy,
Texas Register Liaison, Texas General Land Office, P.O. Box 12873,
Austin, Texas, 78711-2873, melinda.tracy@glo.state.tx.us, facsimile
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(512) 463-6311. In order to be considered, comments must be received
by 5:00 p.m. on December 10, 2003.

TRD-200307752
Larry L. Laine
Chief Clerk/Deputy Commissioner
Coastal Coordination Council
Filed: November 12, 2003

♦ ♦ ♦
Comptroller of Public Accounts
Notice of Additional Contract Awards

Notice of Awards: Pursuant to Chapter 403, Chapter 2254, Subchap-
ter A, Texas Government Code, and Chapter 111 Texas Tax Code, the
Comptroller of Public Accounts (Comptroller) announces this notice
of contract awards.

The Comptroller’s Request for Qualifications 157b (RFQ) related to
these contract awards was published in the July 11, 2003, Texas Reg-
ister at 28 TexReg. 5559.

The contractors will provide Professional Contract Auditing Services
as authorized by Subchapter A, Chapter 111, Section 111.0045 of the
Texas Tax Code as described in the Comptroller’s RFQ.

The Comptroller announces that twelve (12) contracts were awarded as
of November 5, 2003, as follows:

A contract is awarded to Dibrell P. Dobbs d/b/a State Tax Consulting
Group, 3220 Elkhart Ct., Arlington, Texas 76016. Audits will be as-
signed in $60,000 or $75,000 increments or packages but no contract
auditor shall have Audit Packages totaling more $150,000 in fees at
any one time. The term of the contract is November 5, 2003 through
August 31, 2004.

A contract is awarded to Cherise D. Collins, 17011 Driver Ln., Sugar
Land, Texas 77478. Audits will be assigned in $60,000 or $75,000 in-
crements or packages but no contract auditor shall have Audit Packages
totaling more $150,000 in fees at any one time. The term of the con-
tract is November 5, 2003 through August 31, 2004.

A contract is awarded to Louis A. Sanchez, 1319 Pine Mills Dr., Rich-
mond, Texas 77469. Audits will be assigned in $60,000 or $75,000
increments or packages but no contract auditor shall have Audit Pack-
ages totaling more $150,000 in fees at any one time. The term of the
contract is November 5, 2003 through August 31, 2004.

A contract is awarded to Robert Gonzales, 11106 South Bay Lane,
Austin, Texas 78739. Audits will be assigned in $60,000 or $75,000
increments or packages but no contract auditor shall have Audit Pack-
ages totaling more $150,000 in fees at any one time. The term of the
contract is November 5, 2003 through August 31, 2004.

A contract is awarded to Shedric M. McGill, 4727 Hardwood Glen Dr.,
Fresno, Texas 77545. Audits will be assigned in $60,000 or $75,000
increments or packages but no contract auditor shall have Audit Pack-
ages totaling more $150,000 in fees at any one time. The term of the
contract is November 5, 2003 through August 31, 2004.

A contract is awarded to G & V Tax Solution Services Inc., 9900 Pre-
ston Vineyard, Frisco, Texas 75035. Audits will be assigned in $60,000
or $75,000 increments or packages but no contract auditor shall have
Audit Packages totaling more $150,000 in fees at any one time. The
term of the contract is November 5, 2003 through August 31, 2004.

A contract is awarded to Chennella Queen, 7829 Grove Ridge, Hous-
ton, Texas 77061. Audits will be assigned in $60,000 or $75,000 incre-
ments or packages but no contract auditor shall have Audit Packages

totaling more $150,000 in fees at any one time. The term of the con-
tract is November 5, 2003 through August 31, 2004.

A contract is awarded to Tamesha A. Jumper, 7212 Coronado Circle,
Austin, Texas 78752. Audits will be assigned in $60,000 or $75,000
increments or packages but no contract auditor shall have Audit Pack-
ages totaling more $150,000 in fees at any one time. The term of the
contract is November 5, 2003 through August 31, 2004.

A contract is awarded to Hamid Farooqi, CPA, PC, 9888 Bissonnet
# 300, Houston, Texas 77036. Audits will be assigned in $60,000 or
$75,000 increments or packages but no contract auditor shall have Au-
dit Packages totaling more $150,000 in fees at any one time. The term
of the contract is November 5, 2003 through August 31, 2004.

A contract is awarded to Diccy P. Thurman, CPA, 400 South Zang
Boulevard Suite, 815 Dallas, Texas 75208. Audits will be assigned
in $60,000 or $75,000 increments or packages but no contract auditor
shall have Audit Packages totaling more $150,000 in fees at any one
time. The term of the contract is November 5, 2003 through August
31, 2004.

A contract is awarded to Danny A. Northern, 5527 50th St. # 507,
Lubbock, Texas 79414. Audits will be assigned in $60,000 or $75,000
increments or packages but no contract auditor shall have Audit Pack-
ages totaling more $150,000 in fees at any one time. The term of the
contract is November 5, 2003 through August 31, 2004.

A contract is awarded to Frank J. Cox, LLC, 2421 Robin Ave.,
McAllen, Texas 78501. Audits will be assigned in $60,000 or $75,000
increments or packages but no contract auditor shall have Audit
Packages totaling more $150,000 in fees at any one time. The term of
the contract is November 5, 2003 through August 31, 2004.

A contract is awarded to Xavier Cuellar, CPA, 1855 Trawood Dr., Suite
103,El Paso, Texas 79935-3109. Audits will be assigned in $60,000
or $75,000 increments or packages but no contract auditor shall have
Audit Packages totaling more $150,000 in fees at any one time. The
term of the contract is November 5, 2003 through August 31, 2004.

A contract is awarded to Sonerka Mouton, 3230 Eagle Ridge Way,
Houston, Texas 77084. Audits will be assigned in $60,000 or $75,000
increments or packages but no contract auditor shall have Audit Pack-
ages totaling more $150,000 in fees at any one time. The term of the
contract is November 5, 2003 through August 31, 2004.

TRD-200307751
Pamela Smith
Deputy General Counsel for Contracts
Comptroller of Public Accounts
Filed: November 12, 2003

♦ ♦ ♦
Notice of Award

Pursuant to Chapter 2254, Subchapter B, Chapter 403, Texas Gov-
ernment Code, the Comptroller of Public Accounts (Comptroller) an-
nounces this notice of consulting contract award in connection with the
Request for Proposals (RFP #166a) for statistician consulting services
to advise the Comptroller on statistical issues and provide other related
services in connection with the Comptroller’s annual Property Value
Study (Study).

Comptroller announces that the contract was awarded to Analytical
Systems, Inc., 20 Colony Park Circle, P. O. Box 3041, Galveston,
Texas 77551-3041. The total amount of this contract is not to exceed
$25,000.00. The term of the contract is November 6, 2003 through
August 31, 2004. The reports submitted under this contract will be
due on or before August 31, 2004.

IN ADDITION November 21, 2003 28 TexReg 10549



The notice of request for proposals (RFP #166a) was published in the
September 12, 2003, issue of the Texas Register at 28 TexReg 8027.

TRD-200307736
Pamela Smith
Deputy General Counsel for Contracts
Comptroller of Public Accounts
Filed: November 10, 2003

♦ ♦ ♦
Office of Consumer Credit Commissioner
Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
Sections 303.003 and 303.009, Tex. Fin. Code.

The weekly ceiling as prescribed by Sections 303.003 and
303.009 for the period of 11/17/03 - 11/23/03 is 18% for Con-
sumer1/Agricultural/Commercial 2/credit thru $250,000.

The weekly ceiling as prescribed by Sections 303.003 and 303.009
for the period of 11/17/03 - 11/23/03 is 18% for Commercial over
$250,000.

1 Credit for personal, family or household use.

2 Credit for business, commercial, investment or other similar purpose.

TRD-200307749
Leslie L. Pettijohn
Commissioner
Office of Consumer Credit Commissioner
Filed: November 12, 2003

♦ ♦ ♦
Texas Education Agency
Request for Applications Concerning Limited English
Proficient (LEP) Student Success Initiative

Eligible Applicants. The Texas Education Agency (TEA) is request-
ing applications under Request for Applications (RFA) #701-04-010
from school districts and open-enrollment charter schools who meet
the following criteria: (1) 20 or more limited English proficient (LEP)
students reported enrolled in the Public Education Information Man-
agement System (PEIMS) as of October 25, 2002, and (2) 40 percent
or fewer LEP students who achieved the "Met Standard" for all tests
taken on the 2003 Texas Assessment of Knowledge and Skills (TAKS).
A district or open-enrollment charter school may submit only one ap-
plication. Education service centers are eligible to apply for this grant
as fiscal agents of shared service arrangements.

Description. The purpose of this RFA is to solicit grant applications
from eligible applicants for the purpose of improving performance of
LEP students on the TAKS by providing training for teachers of LEP
students and/or instructional materials for LEP students, and intensive
programs of instruction for LEP students.

Dates of Project. The Limited English Proficient Student Success
Initiative will be implemented during the 2003-2004 and 2004-2005
school years. Applicants should plan for a starting date of no earlier
than February 2, 2004, and an ending date of no later than August 31,
2005.

Project Amount. Funding will be provided for approximately 20
projects. Each project will receive a minimum of $50,000 and a max-
imum of $425,000 based on the number of LEP students reported in
PEIMS by the district or charter school as of October 25, 2002. Project

funding in the second year will be based on satisfactory completion of
the first-year objectives and activities and on general budget approval
by the commissioner of education and the state legislature.

Selection Criteria. Applications will be selected based on the ability
of each applicant to carry out all requirements contained in the RFA.
Reviewers will evaluate applications based on the overall quality and
validity of the proposed grant programs and the extent to which the
applications address the primary objectives and intent of the project.
Applications must address each requirement as specified in the RFA to
be considered for funding. Funded applications will be limited to one
grant per district or open-enrollment charter school. The TEA reserves
the right to select from the highest-ranking applications those that ad-
dress all requirements in the RFA.

The TEA is not obligated to approve an application, provide funds, or
endorse any application submitted in response to this RFA. This RFA
does not commit TEA to pay any costs before an application is ap-
proved. The issuance of this RFA does not obligate TEA to award a
grant or pay any costs incurred in preparing a response.

Requesting the Application. A complete copy of RFA #701-04-010
may be obtained by writing the Document Control Center, Room
6-108, Texas Education Agency, William B. Travis Building, 1701 N.
Congress Avenue, Austin, Texas, 78701; by calling (512) 463-9304;
by faxing (512) 463-9811; or by e-mailing dcc@tea.state.tx.us. Please
refer to the RFA number and title in your request. Provide your name,
complete mailing address, and phone number including area code.
The announcement letter and complete RFA will be posted on the TEA
website at http://www.tea.state.tx.us/grant/announcements/grants2.cgi
for viewing and downloading.

Further Information. For clarifying information about the RFA, contact
Georgina Gonzalez, Division of Curriculum, Texas Education Agency,
at (512) 463-4334.

Deadline for Receipt of Applications. Applications must be received in
the Document Control Center of the Texas Education Agency by 5:00
p.m. Central Time, Thursday, February 5, 2004, to be considered for
funding.

TRD-200307756
Cristina De La Fuente-Valadez
Manager, Policy Coordination
Texas Education Agency
Filed: November 12, 2003

♦ ♦ ♦
Employees Retirement System of Texas
Request for Application

In accordance with Sections 1551.213 and 1551.214, Texas Insurance
Code, the Employees Retirement System of Texas ("ERS") is issu-
ing a Request for Application ("RFA") from qualified Health Mainte-
nance Organizations ("HMOs") to provide services throughout Texas
under the Texas Employees Group Benefits Program ("GBP"), for-
merly known as the Texas Employees Uniform Group Insurance Pro-
gram ("UGIP"), during Fiscal Year 2005, beginning September 1, 2004
through August 31, 2005. The locations in Texas for which applications
may be made are included in the RFA. HMOs must provide the level
of benefits required in the RFA and meet other requirements.

HMOs wishing to respond to this request must: 1) have a current Cer-
tificate of Authority from the Texas Department of Insurance, 2) have
been providing managed care services in the service area for which the
proposal is made at least since March 1, 2003, and 3) demonstrate that
it has a provider network in the proposed service area, as of the due
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date of the application, adequate to provide health care to GBP partic-
ipants. The contract is a separate document from the application and
must be taken separately from ERS’ Web site. The contract must be
signed in blue ink, with all required exhibits completed and attached
and without amendments or revisions, by a duly authorized officer and
returned with the response.

The RFA will be available in mid-December from the ERS’ Web site.
To access the RFA from the Web site, interested HMOs must either fax
a request on its company letterhead to the attention of Sally Garcia at
(512) 867-7380, or send a request via E-mail to agarcia@ers.state.tx.us
to receive an access code. An E-mail request must include the name
of the HMO, street address, phone number, fax number, and E-mail
address (if applicable).

To be eligible for consideration, ERS must receive one (1) original
and two (2) copies of the completed application and one (1) fully-
executed original contact by 12 Noon, C.S.T. on February 2, 2004.

ERS will evaluate and select HMOs within the Application Area Coun-
ties based on factors including, but not limited to the following, which
are not necessarily listed in order of priority: compliance with the RFA,
operating requirements, provider network, service area, network qual-
ity, administrative quality, premium rates and other relevant criteria.
Each application will be evaluated both individually and relative to the
application of other HMOs providing service in the same or a similar
area. Detailed requirements will be included with the RFA.

ERS reserves the right to select none, one, or more than one HMO
per service area when it is determined that such action would be in the
best interest of the GBP. ERS is under no legal obligation to execute a
contract on the basis of this advertisement.

The RFA will be discussed at the HMO Web conference on January
8, 2004, beginning at 1:00 p.m., C.S.T. You may access ERS’ Web site
for details regarding the Web-based conference by selecting the Vendor
link. This RFA does not commit the ERS to pay any costs incurred prior
to execution of a contract. Issuance of this RFA in no way obligates
ERS to award a contract or to pay any costs incurred in the preparation
of a response. ERS specifically reserves the right to vary all provisions
set forth at any time prior to execution of a contract when ERS deems
it to be in the best interest of the GBP.

TRD-200307734
Paula A. Jones
General Counsel
Employees Retirement System of Texas
Filed: November 10, 2003

♦ ♦ ♦
Texas Commission on Environmental Quality
Enforcement Orders

An amended agreed order was entered regarding Air Liquide America
Corporation, Docket No. 2000-0565-AIR-E on October 24, 2003.

Information concerning any aspect of this order may be obtained by
contacting David Speaker, Staff Attorney at (512)239-2548, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

A default order was entered regarding Nizar Makani dba King Food
Mart, Docket No. 2002- 0187-PST-E on October 24, 2003 assessing
$15,000 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Diana Grawitch, Staff Attorney at (512)239-0939, Texas

Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding Das Brot, Inc. dba Texas Crumb
& Food Products, Docket No. 2002-0365-AIR-E on October 24, 2003
assessing $3,550 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Richard O’Connell, Staff Attorney at (512)239-5528, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding K.R. Andani Corporation dba
GP Mart, Docket No. 2002-0372-PST-E on October 24, 2003 assessing
$10,500 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Richard O’Connell, Staff Attorney at (512)239-5528, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding Norman Barnett dba Villa Util-
ities, Docket No. 1999- 1093-PWS-E on October 24, 2003 assessing
$4,466 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Robin Chapman, Staff Attorney at (512)239-0497, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding Acadia Elastomers Corporation
dba JM Clipper Corporation, Docket No. 2003-0520-AIR-E on Octo-
ber 24, 2003 assessing $14,000 in administrative penalties with $2,800
deferred.

Information concerning any aspect of this order may be obtained by
contacting Catherine Sherman, Enforcement Coordinator at (713)767-
3624, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Oasis Pipe Line Company Texas
L.P., Docket No. 2003- 0410-AIR-E on October 24, 2003 assessing
$3,750 in administrative penalties with $750 deferred.

Information concerning any aspect of this order may be obtained by
contacting Laurie Eaves, Enforcement Coordinator at (512)239-4495,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Lifetime Doors, Inc., Docket
No. 2003-0607-AIR-E on October 24, 2003 assessing $1,370 in ad-
ministrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Laura Clark, Enforcement Coordinator at (409)898-3838,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding High Island Petrochemicals,
L.L.C., Docket No. 2003- 0548-AIR-E on October 24, 2003 assessing
$1,110 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Laura Clark, Enforcement Coordinator at (409)898-3838,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding City of La Grulla, Docket No.
2002-1340-MSW-E on October 24, 2003 assessing $15,500 in admin-
istrative penalties with $3,100 deferred.
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Information concerning any aspect of this order may be obtained by
contacting Jaime Garza, Enforcement Coordinator at (954)430-6030,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Reed Parque Limited Partner-
ship, Docket No. 2003- 0174-MWD-E on October 24, 2003 assessing
$8,400 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Steven Lopez, Enforcement Coordinator at (512)239-1896,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding City of Rhome, Docket No.
2003-0139-MWD-E on October 24, 2003 assessing $16,380 in admin-
istrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Thomas Greimel, Enforcement Coordinator at (512)239-
5690, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding City of Shamrock, Docket No.
2002-0930-MWD-E on October 24, 2003 assessing $19,795 in admin-
istrative penalties.

Information concerning any aspect of this order may be ob-
tained by contacting Ronnie Kramer, Enforcement Coordinator at
(806)468-0512, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Southwest Nut Company,
Docket No. 2003-0365-IWD-E on October 24, 2003 assessing $2,140
in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Laura Clark, Enforcement Coordinator at (409)898-3838,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Ysleta Independent School Dis-
trict, Docket No. 2003- 0541-AIR-E on October 24, 2003 assessing
$750 in administrative penalties with $150 deferred.

Information concerning any aspect of this order may be obtained by
contacting Trina Grieco, Enforcement Coordinator at (713)767-3607,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding City of Yantis, Docket No.
2002-1425-MWD-E on October 24, 2003 assessing $5,996 in admin-
istrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Laurie Eaves, Enforcement Coordinator at (512)239-4495,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding City of Weslaco, Docket No.
2003-0209-PWS-E on October 24, 2003 assessing $3,960 in adminis-
trative penalties.

Information concerning any aspect of this order may be obtained by
contacting Kent Heath, Enforcement Coordinator at (512)239-4575,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Universal Forest Products Texas
Limited Partnership dba Universal Forest Products, Docket No. 2003-
0349-IHW-E on October 24, 2003 assessing $2,500 in administrative
penalties with $500 deferred.

Information concerning any aspect of this order may be obtained by
contacting Catherine Sherman, Enforcement Coordinator at (713)767-
3600, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Hays Consolidated Independent
School District, Docket No. 2003-0399-EAQ-E on October 24, 2003
assessing $650 in administrative penalties with $130 deferred.

Information concerning any aspect of this order may be ob-
tained by contacting Patrick Ciampi, Enforcement Coordinator at
(512)239-3119, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Conroe Sand & Clay Ltd.,
Docket No. 2003-0121-MWD- E on October 24, 2003 assessing
$6,600 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Rebecca Johnson, Enforcement Coordinator at (713)422-
8931, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Butler Water Supply Corpora-
tion, Docket No. 2003- 0511-PWS-E on October 24, 2003 assessing
$1,028 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Elvia Maske, Enforcement Coordinator at (512)239-0789,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Andrews Transport, Inc.,
Docket No. 2003-0338-PST-E on October 24, 2003 assessing $2,550
in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Kimberly McGuire, Enforcement Coordinator at (713)422-
8938, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding City of Springtown, Docket No.
2003-0253-PWS-E on October 24, 2003 assessing $910 in administra-
tive penalties.

Information concerning any aspect of this order may be obtained by
contacting Judy Fox, Enforcement Coordinator at (817)588-5825,
Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding H.I.S. INSTEAD, Inc., Docket
No. 2002-1183-MWD-E on October 24, 2003 assessing $13,050 in
administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Steven Lopez, Enforcement Coordinator at (512)239-1896,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding G-P Gypsum Corporation,
Docket No. 2003-0285-AIR-E on October 24, 2003 assessing $3,350
in administrative penalties.

Information concerning any aspect of this order may be ob-
tained by contacting Carolyn Easley, Enforcement Coordinator at
(915)698-6107, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding City of Florence, Docket No.
2003-0078-MWD-E on October 24, 2003 assessing $6,450 in admin-
istrative penalties.
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Information concerning any aspect of this order may be obtained by
contacting Thomas Jecha, Enforcement Coordinator at (512)239-2576,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding 1500 Barton Springs, Inc. Dba
Crestview RV Center, Docket No. 2003-0363-PWS-E on October 24,
2003 assessing $1,738 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Kent Heath, Enforcement Coordinator at (512)239-4575,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Quicksilver Resources, Inc.,
Docket No. 2003-0263-AIR- E on October 24, 2003 assessing $650 in
administrative penalties with $130 deferred.

Information concerning any aspect of this order may be ob-
tained by contacting James Fleming, Enforcement Coordinator at
(512)239-5806, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Plains Cotton Cooperative As-
sociation, Docket No. 2003-0171-IWD-E on October 24, 2003 assess-
ing $15,625 in administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting Merrilee Gerberding, Enforcement Coordinator at
(512)239-4490, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Participation Development Cor-
poration (Texas), Inc., Docket No. 2003-0255-IWD-E on October 24,
2003 assessing $15,400 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Sushil Modak, Enforcement Coordinator at (512)239-2142,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Osburn Contractors, Incorpo-
rated, Docket No. 2002- 1310-AIR-E on October 24, 2003 assessing
$10,000 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Jorge Ibarra, Enforcement Coordinator at (817)588-5890,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Ocean Energy, Inc.; Todville
Production Facility; Taylor Lake Facility; and Seabrook No. 1 & Clear
Creek No. 1 Facility, Docket No. 2003-0262-AIR-E on October 24,
2003 assessing $5,625 in administrative penalties with $1,125 deferred.

Information concerning any aspect of this order may be obtained by
contacting Terrance Murphy, Enforcement Coordinator at (512)239-
5025, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding City of Cooper, Docket No.
2003-0506-WR-E on October 24, 2003 assessing $53 in administrative
penalties.

Information concerning any aspect of this order may be obtained by
contacting Kent Heath, Enforcement Coordinator at (512)239-4575,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

TRD-200307611

LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: November 6, 2003

♦ ♦ ♦
Notice of Deletion of Aztec Ceramics Site from the State
Superfund Registry

The executive director (ED) of the Texas Commission on Environmen-
tal Quality (TCEQ or commission) is issuing this notice of deletion
of the Aztec Ceramics state Superfund site (the Site) from the state
registry, the list of state Superfund sites. The state registry lists the
contaminated sites which may constitute an imminent and substantial
endangerment to public health and safety or the environment due to a
release or threatened release of hazardous substances into the environ-
ment.

The Site was originally proposed for listing on the state registry in the
April 11, 1995 issue of the Texas Register (20 TexReg 2733). The Site,
including all land, structures, appurtenances, and other improvements,
is approximately 8.8 acres located at 4735 Emil Road, San Antonio,
Bexar County, Texas. In addition, the Site included any areas where
hazardous substances came to be located as a result, either directly or
indirectly, of releases of hazardous substances from the Site.

The remedial investigation (RI) found that the Site presented risks to
on-site workers and trespassers who might come in contact with or in-
gest contaminated soils and wastes. The RI also found no unaccept-
able impacts to the underlying shallow groundwater associated with the
wastes on the Site. The major elements of the remedy implemented in
August 2002 included: installation of an asphalt cap to prevent con-
tact or ingestion of contaminated materials by site occupants or tres-
passers and to minimize infiltration through the waste which might
cause adverse groundwater impacts; a fence around the Site which was
left in place at the conclusion of the remedial action to prevent unau-
thorized entry to the Site by vehicles which might damage the asphalt
cap; preservation of monitor wells which were installed during the RI
to facilitate future groundwater monitoring; and recordation of a deed
notice in the real property records of Bexar County which warns that
the land use must be limited to industrial/commercial activities unless
further corrective actions are undertaken to render the Site suitable for
other uses. Post-closure care includes annual inspections of the cap
and fence. Sampling of the monitoring wells will also be done to en-
sure that the groundwater has not been impacted.

The Site is not appropriate for residential use according to 30 TAC
Chapter 335, Subchapters A and S, Risk Reduction Rules.

In accordance with 30 TAC §335.344(b), the commission held a public
meeting on June 19, 2003, at the Pfeiffer Elementary School cafete-
ria, San Antonio, Texas, to receive comments on the intended deletion
of the Site. The commission prepared a responsiveness summary that
responds to comments received into the record at the public meeting.
The complete public file, including the transcript of the meeting and
the responsiveness summary, may be viewed during regular business
hours at the commission’s Records Management Center, Building E,
First Floor, 12100 Park 35 Circle, Austin, Texas 78753, (800) 633-9363
or (512) 239-2920. Fees are charged for photocopying file informa-
tion. All inquiries regarding the deletion of the Site should be directed
to Ms. Janie Montemayor, Community Relations, (800) 633-9363 or
(512) 239-3844.

TRD-200307746
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Paul C. Sarahan
Director, Litigation Division
Texas Commission on Environmental Quality
Filed: November 12, 2003

♦ ♦ ♦
Notice of District Petition

Notices mailed October 29, 2003 through November 3, 2003

TCEQ Internal Control No. 07212003-D05; Dalton Pape and Peggy
Pape (Petitioners) filed a petition for creation of Ranch at Clear Fork
Creek Municipal Utility District No.1 (District) with the Texas Com-
mission on Environmental Quality (TCEQ). The petition was filed pur-
suant to Article XVI, Section 59 of the Constitution of the State of
Texas; Chapters 49 and 54 of the Texas Water Code; 30 Texas Ad-
ministrative Code Chapter 293; and the procedural rules of the TCEQ.
The petition states that: (1) the petitioners are the owners of a major-
ity in value of the land to be included in the proposed District; (2) that
there are no lienholders on the property to be included in the proposed
District; (3) the proposed District will contain approximately 208.86
acres located within Caldwell County, Texas; and (4) some of the land
in the proposed District is in the extraterritorial jurisdiction of the city
of Uhland, Texas. The part of the land not within Uhland’s extrater-
ritorial jurisdiction is not within the corporate limits or extraterritorial
jurisdiction of any other Texas city, town, or village. By Resolution
No. SDC-1, effective February 5, 2003, the City of Uhland, Texas,
gave its consent to the creation of the proposed District. According to
the petition, the Petitioner has conducted a preliminary investigation
to determine the cost of the project, and from the information avail-
able at the time, the cost of the project is estimated to be approximately
$13,275,000.

TCEQ Internal Control No. 07212003-D01; Dalton Pape and Peggy
Pape (Petitioners) filed a petition for creation of Ranch at Clear Fork
Creek Municipal Utility District No.2 (District) with the Texas Com-
mission on Environmental Quality (TCEQ). The petition was filed pur-
suant to Article XVI, Section 59 of the Constitution of the State of
Texas; Chapters 49 and 54 of the Texas Water Code; 30 Texas Ad-
ministrative Code Chapter 293; and the procedural rules of the TCEQ.
The petition states that: (1) the petitioners are the owners of a major-
ity in value of the land to be included in the proposed District; (2) that
there are no lienholders on the property to be included in the proposed
District; (3) the proposed District will contain approximately 196.53
acres located within Caldwell County, Texas; and (4) some of the land
in the proposed District is in the extraterritorial jurisdiction of the city
of Uhland, Texas. The part of the land not within Uhland’s extrater-
ritorial jurisdiction is not within the corporate limits or extraterritorial
jurisdiction of any other Texas city, town, or village. By Resolution
No. SDC-1, effective February 5, 2003, the City of Uhland, Texas,
gave its consent to the creation of the proposed District. According to
the petition, the Petitioner has conducted a preliminary investigation
to determine the cost of the project, and from the information avail-
able at the time, the cost of the project is estimated to be approximately
$14,230,000.

TCEQ Internal Control No. 08262003-D02; Guy William Butler, II,
(Petitioner) filed a petition for creation of Fort Bend County Municipal
Utility District No.144 (District) with the Texas Commission on Envi-
ronmental Quality (TCEQ). The petition was filed pursuant to Article
XVI, Section 59 of the Constitution of the State of Texas; Chapters 49
and 54 of the Texas Water Code; 30 Texas Administrative Code Chap-
ter 293; and the procedural rules of the TCEQ. The petition states that:
(1) the Petitioner is the owner of a majority in value of the land to be in-
cluded in the proposed District; (2) that there are no lienholders on the

property to be included in the proposed District; (3) the proposed Dis-
trict will contain approximately 358.48 acres located within Fort Bend
County, Texas; and (4) a portion of land within the proposed District
is within the corporate limits of the City of Rosenberg, Texas, and a
portion of land within the proposed District is not within the corporate
limits or extraterritorial jurisdiction of any other city, town or village
in Texas. By Ordinance No. 2003-21, effective May 6, 2003, the City
of Rosenberg, Texas, gave its consent to the creation of the proposed
District. According to the petition, the Petitioner has conducted a pre-
liminary investigation to determine the cost of the project, and from the
information available at the time, the cost of the project is estimated to
be approximately $20,355,000.

TCEQ Internal Control No. 08132003-D03; Bay Colony Expansion
369, Ltd., (Petitioner) filed a petition for creation of Bay Colony West
Municipal Utility District (District) with the Texas Commission on En-
vironmental Quality (TCEQ). The petition was filed pursuant to Article
XVI, Section 59 of the Constitution of the State of Texas; Chapters 49
and 54 of the Texas Water Code; 30 Texas Administrative Code Chap-
ter 293; and the procedural rules of the TCEQ. The petition states that:
(1) the Petitioner is the owner of a majority in value of the land to be
included in the proposed District; (2) there is one lienholder, Comer-
ica Bank - Texas, on the land to be included in the proposed District;
(3) the proposed District will contain approximately 337.6813 acres lo-
cated within Galveston County, Texas; and (4) the proposed District is
within the corporate limits of the City of League City, Texas, and is not
within the jurisdiction of any other city. By Ordinance No. 2003-31,
effective June 24, 2003, the City of League City, Texas, gave its con-
sent to the creation of the proposed District. According to the petition,
the Petitioner has conducted a preliminary investigation to determine
the cost of the project, and from the information available at the time,
the cost of the project is estimated to be approximately $13,850,000.

INFORMATION SECTION

The TCEQ may grant a contested case hearing on these petitions if a
written hearing request is filed within 30 days after the newspaper pub-
lication of the notice. To request a contested case hearing, you must
submit the following: (1) your name (or for a group or association, an
official representative), mailing address, daytime phone number, and
fax number, if any; (2) the name of the petitioner and the TCEQ Inter-
nal Control Number; (3) the statement "I/we request a contested case
hearing"; (4) a brief description of how you would be affected by the
petition in a way not common to the general public; and (5) the lo-
cation of your property relative to the proposed district’s boundaries.
You may also submit your proposed adjustments to the petition which
would satisfy your concerns. Requests for a contested case hearing
must be submitted in writing to the Office of the Chief Clerk at the ad-
dress provided in the information section below.

The Executive Director may approve the petitions unless a written re-
quest for a contested case hearing is filed within 30 days after the news-
paper publication of the notice. If a hearing request is filed, the Execu-
tive Director will not approve the petition and will forward the petition
and hearing request to the TCEQ Commissioners for their considera-
tion at a scheduled Commission meeting. If a contested case hearing is
held, it will be a legal proceeding similar to a civil trial in state district
court.

Written hearing requests should be submitted to the Office of the Chief
Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, TX 78711-3087. For
information concerning the hearing process, please contact the Public
Interest Counsel, MC 103, the same address. For additional informa-
tion, individual members of the general public may contact the Office
of Public Assistance, at 1-800-687- 4040. General information regard-
ing the TCEQ can be found at our web site at www.tceq.state.tx.us.
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TRD-200307610
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: November 6, 2003

♦ ♦ ♦
Notice of Water Quality Applications

The following notices were issued during the period of October 24,
2003 through October 31,2003.

The following require the applicants to publish notice in the newspaper.
The public comment period, requests for public meetings, or requests
for a contested case hearing may be submitted to the Office of the Chief
Clerk, Mail Code 105, P O Box 13087, Austin Texas 78711-3087,
WITHIN 30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION
OF THIS NOTICE.

CITY OF AUBREY has applied for a major amendment to TPDES Per-
mit No. 13647-001 to authorize an increase in the discharge of treated
domestic wastewater from a daily average flow not to exceed 150,000
gallons per day to a daily average flow not to exceed 400,000 gallons
per day and to move the point of discharge approximately 1,000 feet
east-northeast from the currently permitted site. The facility is located
approximately 2,000 feet west of the intersection of U.S. Highway 377
and Farm-to-Market Road 428 in Denton County, Texas.

CITY OF COMANCHE has applied for a new permit, proposed Texas
Pollutant Discharge Elimination System (TPDES) Permit No. 14445-
001 to authorize the discharge of treated domestic wastewater at a daily
average flow not to exceed 730,000 gallons per day. The draft permit
authorizes the discharge of treated effluent at a daily average flow not
to exceed 595,000 gpd. The facility is located southeast of the inter-
section of Fleming Avenue and Park Street and north of Indian Creek
in Comanche County, Texas.

CONOCOPHILLIPS COMPANY which operates the Sweeny Refin-
ery and Petrochemical Complex and the San Benard Terminal, has ap-
plied for a major amendment to TCEQ Permit No. 00721 to authorize
a three-year compliance period for total selenium at Outfall 001, add
new Outfall 011, recalculate the technology-based effluent limits us-
ing current production amounts at Outfall 011, add an ion adjustment
protocol for 24-hour acute toxicity tests at Outfall 011, terminate Out-
fall 001 once Outfall 011 becomes operational, modify the authorized
wastestreams at Outfall 005 once Outfall 011 becomes operational, re-
locate Outfall 006, remove Outfalls 007 and 008, reduce the monitor-
ing frequencies for total chromium and hexavalent chromium at Outfall
001, and remove the temperature monitoring requirements for Linnville
Bayou. The current permit authorizes the discharge of process waste-
water and storm water at a daily average flow not to exceed 7.4 million
gallons per day via Outfall 001; storm water on an intermittent and
flow variable basis via Outfalls 002, 003, 007, 008, 009, and 010; and
storm water, boiler blowdown, and wastewater from a demineralizer on
an intermittent and flow variable basis via Outfall 005. The facility is
located approximately 3.5 miles northwest of the City of Sweeny and
southwest of the intersection of State Highway 35 and Farm-to-Market
Road 524, and the San Benard Terminal is located on an extension of
Avenue A about 1.5 miles northeast of the City of Sweeny, Brazoria
County, Texas.

CITY OF EARTH has applied for a major amendment to Permit No.
10162-001, to authorize the disposal of treated domestic wastewater via
surface irrigation of 30 acres of nonpublic access agricultural land on
demand for supplemental irrigation only at a daily average flow not to

exceed 70,000 gallons per day. The current permit authorizes the dis-
posal of treated domestic wastewater at a daily average flow not to ex-
ceed 200,000 gallons per day via evaporation on 1.6 acres of pond area,
which will remain the same. This permit will not authorize a discharge
of pollutants into waters in the State. The facility and disposal sites are
located in the southeast quarter of the City of Earth at a point 0.25 mile
east of the intersection of U.S. Highway 70 and Farm-to-Market Road
1055 and 0.25 mile south on Elm Street in Lamb County, Texas.

J.P.M.Y. ENTERPRISE, INC. Has applied for a renewal of TPDES Per-
mit No. 14035-001, which authorizes the discharge of treated domes-
tic wastewater at a daily average flow not to exceed 30,000 gallons per
day. The facility is located approximately 1,500 feet southwest of the
intersection of U.S. Highway 59 and Farm-to-Market Road 2914 and
on the west side of U.S. Highway 59, approximately 4.2 miles south of
Shepherd in San Jacinto County, Texas.

KNOX OIL OF TEXAS, INC. has applied for a new permit, proposed
Texas Pollutant Discharge Elimination System (TPDES) Permit No.
14425-001, to authorize the discharge of treated domestic wastewater
at a daily average flow not to exceed 7,500 gallons per day. The facility
is located approximately 500 feet south of the intersection of Farm-
to-Market Road 310 and Interstate Highway 35, on the west side of
Interstate Highway 35 in Hill County, Texas.

SYNAGRO OF TEXAS-CDR, INC. has submitted application for a
new permit, Proposed Permit No. 04475, to authorize the land applica-
tion of sewage sludge for beneficial use on 767 acres. This permit will
not authorize a discharge of pollutants into waters in the State. The
land application site is located at the intersection of Farm-to-Market
Roads 1104 and 1150, east of Farm- to-Market Road 1104 and along
Farm-to-Market Road 1150 in Guadalupe County, Texas.

Written comments or requests for a public meeting may be submitted to
the Office of the Chief Clerk, at the address provided in the information
section above, WITHIN 30 DAYS OF THE ISSUED DATE OF THIS
NOTICE

THE CITY OF STOCKDALE has applied for a minor amendment to
the Texas Pollutant Discharge Elimination System (TPDES) permit to
authorize the addition of multiple effluent withdrawal points in the ex-
isting Stabilization Pond No. 2, the addition of a recycle pump sta-
tion, the addition of an aeration structure with a final effluent sampling
sump, and the addition of H2SO4 injection equipment for pH adjust-
ment. The existing permit authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 300,000 gallons per
day. The facility is located on the southeast side of County Road 401
(Old Floresville Road), approximately 1,500 feet southwest of the in-
tersection of U.S. Highway 87 and County Road 401 in Wilson County,
Texas.

TRD-200307612
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: November 6, 2003

♦ ♦ ♦
Notice of Water Rights Application

Notices mailed October 28, 2003 through October 31, 2003

APPLICATION NO. 5813; TXU Mining Company LP, Energy Plaza,
1601 Bryan Street, Dallas, Texas 75201-3411, Applicant, seeks a Water
Use Permit pursuant to 11.121 Texas Water Code and Texas Commis-
sion on Environmental Quality Rules 30 TAC 295.1, et seq. The appli-
cant seeks authorization to divert and use not to exceed 685 acre-feet
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of water per annum from anywhere in that part of the North Lilly wa-
tershed that falls within the Monticello-Leesburg LMA at or upstream
from the following points: a) Diversion Point 1 is located on Chaffin
Branch, tributary of North Lilly Creek, tributary of Lilly Creek, tribu-
tary of Little Cypress Creek, tributary of Big Cypress Creek, Cypress
Basin, at 30.965 N Latitude and 97.935 W Longitude, also bearing
S65.117 E, 2,966 feet from the southwest corner of the J.B. McMa-
hon Survey, Abstract No. A-82, Camp County, Texas. b) Diversion
Point 2 is located on an unnamed tributary of North Lilly Creek, tribu-
tary of Lilly Creek, tributary of Little Cypress Creek, tributary of Big
Cypress Creek, Cypress Basin at 30.969 N Latitude and 97.923 W Lon-
gitude, also bearing N88.567 E, 6,421 feet from the southwest corner of
the J.B. McMahon Survey, Abstract No. A-82, Camp County, Texas.
c) Diversion Point 3 is located on Ellison Branch, tributary of North
Lilly Creek, tributary of Lilly Creek, tributary of Little Cypress Creek,
tributary of Big Cypress Creek, Cypress Basin at 30.969 N Latitude
and 97.913 W Longitude, also bearing N89.433 E, 9,578 feet from the
southwest corner of the J.B. McMahon Survey, Abstract No. A-82,
Camp County, Texas. The combined maximum diversion rate for the
water to be diverted will not exceed 6,000 gpm (13.4 cfs). All water
will be diverted from and used within the North Lilly Creek watershed
portion of the Monticello-Leesburg LMA and will be used for dust sup-
pression and other mining related activities. During the first five-year
period of mining operations, an estimated 800 acre-feet of groundwa-
ter per year will be produced from de-watering activities and released
to the North Lilly Creek watershed. After the first five-year period,
the yearly amount produced could change depending on the geology of
the area being mined. Ownership of the mining rights in TXU Mining
Company’s Monticello-Leesburg LMA in the J.B. McMahon Survey,
Abstract No. A-82, is held under multiple mining leases as evidenced
by warranty deeds and leases filed in Deed Records of Camp County,
Texas. The application and fees were received on August 21, 2003,
and additional information necessary to process the application was
received on September 23, 2003. The application was declared admin-
istratively complete and filed with the Commission on October 1, 2003.
Written public comments and requests for a public meeting should be
submitted to the Office of Chief Clerk, at the address provided in the
information section below, within 30 days of the date of newspaper
publication of the notice.

APPLICATION NO. 5815; The Collin County Youth Camp, 210 South
McDonald Street, McKinney, Texas 75069, applicant, seeks a Water
Use Permit pursuant to Texas Water Code 11.121 and 11.042 and Texas
Commission on Environmental Quality Rules 30 TAC 295.1, et seq.
The Collin County Youth Camp seeks authorization to maintain an ex-
isting on-channel reservoir, known as Lake 1, on Elm Grove Creek,
tributary of Sister Creek, tributary of the Clear Fork Trinity River, trib-
utary of the West Fork Trinity River, tributary of the Trinity River, Trin-
ity River Basin and to construct and maintain an on-channel reservoir,
known as Lake 2, on an unnamed tributary of Elm Grove Creek for
in-place recreational purposes. The existing reservoir, Lake 1, has a
surface area of 16.7 acres and impounds not to exceed 111.7 acre-feet.
Station 0+0 on the centerline of the dam is N 42.717 W, 2,035 feet
from the southeast corner of the G. W. Daniels Survey, Abstract No.
289, also being 33.373 N Latitude and 96.478 W Longitude, approx-
imately 14.7 miles northeast of McKinney. The proposed reservoir,
Lake 2, will have a surface area of 11.4 acres and impound not to ex-
ceed 60.6 acre-feet. Station 0+0 on the centerline of the dam will be
N 38.5 W, 1,878 feet from the southeast corner of the John Rowland
survey, Abstract No. 784, also being 33.370 N Latitude and 96.476 W
Longitude. Applicant also seeks authorization to use the bed and banks
of the unnamed tributary of Elm Grove Creek to convey water from al-
ternate sources for storage in Lake 2. During times when inflows are
not sufficient to maintain the level of the lake, applicant indicates that
groundwater and treated effluent from a proposed on-site wastewater

treatment plant (WWTP) will be used to maintain the lake and offset
evaporative loss. The groundwater and the treated effluent from the
WWTP will be discharged into the unnamed tributary of Elm Grove
Creek at an estimated combined rate of 212,000 gallons-per-day and
conveyed approximately three quarters of a mile downstream to Lake
2. The application was received on July 31, 2003, additional required
information was received on September 18 and October 9, 2003, and
was reviewed by staff of the Executive Director and found to be suf-
ficient for processing. The application was declared administratively
complete and filed with the Chief Clerk of the Texas Commission on
Environmental Quality on October 9, 2003. Written public comments
and requests for a public meeting should be submitted to the Office of
Chief Clerk, at the address provided in the information section below,
within 30 days of the date of newspaper publication of the notice.

Information Section

A public meeting is intended for the taking of public comment, and is
not a contested case hearing. A public meeting will be held if the Ex-
ecutive Director determines that there is a significant degree of public
interest in an application.

The Executive Director can consider approval of an application unless
a written request for a contested case hearing is filed. To request a con-
tested case hearing, you must submit the following: (1) your name (or
for a group or association, an official representative), mailing address,
daytime phone number, and fax number, if any: (2) applicant’s name
and permit number; (3) the statement "[I/we] request a contested case
hearing;" and (4) a brief and specific description of how you would be
affected by the application in a way not common to the general public.
You may also submit any proposed conditions to the requested applica-
tion which would satisfy your concerns. Requests for a contested case
hearing must be submitted in writing to the TCEQ Office of the Chief
Clerk at the address provided in the information section below.

If a hearing request is filed, the Executive Director will not issue the re-
quested permit and may forward the application and hearing request to
the TCEQ Commissioners for their consideration at a scheduled Com-
mission meeting.

Written hearing requests, public comments or requests for a public
meeting should be submitted to the Office of the Chief Clerk, MC 105,
TCEQ, P.O. Box 13087, Austin, TX 78711-3087. For information con-
cerning the hearing process, please contact the Public Interest Counsel,
MC 103, at the same address. For additional information, individual
members of the general public may contact the Office of Public As-
sistance at 1-800-687-4040. General information regarding the TCEQ
can be found at our web site at www.tceq.state.tx.us.

TRD-200307609
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: November 6, 2003

♦ ♦ ♦
Proposed Enforcement Orders

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(the Code), §7.075, which requires that the commission may not ap-
prove these AOs unless the public has been provided an opportunity
to submit written comments. Section 7.075 requires that notice of the
proposed orders and the opportunity to comment must be published in
the Texas Register no later than the 30th day before the date on which
the public comment period closes, which in this case is December
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22, 2003. Section 7.075 also requires that the commission promptly
consider any written comments received and that the commission may
withhold approval of an AO if a comment discloses facts or consider-
ations that indicate the proposed AO is inappropriate, improper, inad-
equate, or inconsistent with the requirements of the Code, the Texas
Health and Safety Code (THSC), and/or the Texas Clean Air Act (the
Act). Additional notice is not required if changes to an AO are made
in response to written comments.

A copy of each proposed AO is available for public inspection at both
the commission’s central office, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and at the appli-
cable regional office listed as follows. Written comments about an AO
should be sent to the enforcement coordinator designated for each AO
at the commission’s central office at P.O. Box 13087, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on December 22,
2003. Written comments may also be sent by facsimile machine to the
enforcement coordinator at (512) 239-2550. The commission enforce-
ment coordinators are available to discuss the AOs and/or the comment
procedure at the listed phone numbers; however, §7.075 provides that
comments on the AOs should be submitted to the commission in writ-
ing.

(1) COMPANY: Ajay & Anil Interests, Inc.; DOCKET NUMBER:
2003-1049-PST-E; IDENTIFIER: Petroleum Storage Tank Facility
(PST) Identification Number 0033597, Regulated Entity Reference
Number RN101748796; LOCATION: Bay City, Matagorda County,
Texas; TYPE OF FACILITY: convenience store with retail sales of
gasoline; RULE VIOLATED: 30 TAC §37.815(a) and (b), by failing to
demonstrate acceptable financial assurance; PENALTY: $1,600; EN-
FORCEMENT COORDINATOR: Suzanne Walrath, (512) 239-2134;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.

(2) COMPANY: Khalid M. Hashmi dba CFM; DOCKET NUMBER:
2003-0975-PST-E; IDENTIFIER: PST Facility Identification Number
0033647, Regulated Entity Reference Number RN101674372; LOCA-
TION: Harker Heights, Bell County, Texas; TYPE OF FACILITY: con-
venience store with retail sales of gasoline; RULE VIOLATED: 30
TAC §37.815(a) and (b), by failing to demonstrate acceptable financial
assurance; PENALTY: $2,400; ENFORCEMENT COORDINATOR:
Cari Bing, (512) 239-1445; REGIONAL OFFICE: 6801 Sanger Av-
enue, Suite 2500, Waco, Texas 76710-7826, (254) 751-0335.

(3) COMPANY: C.W. & A., Inc.; DOCKET NUMBER:
2003-0816-PST-E; IDENTIFIER: PST Facility Identification
Number 9942; LOCATION: Victoria, Victoria County, Texas; TYPE
OF FACILITY: sand and gravel production and hauling; RULE
VIOLATED: 30 TAC §37.815(a) and (b), by failing to demonstrate
acceptable financial assurance; PENALTY: $820; ENFORCEMENT
COORDINATOR: Audra Baumgartner, (361) 825-3100; REGIONAL
OFFICE: 6300 Ocean Drive, Suite 1200, Corpus Christi, Texas
78412-5503, (361) 825-3100.

(4) COMPANY: Columbus Independent School District; DOCKET
NUMBER: 2003-0961-PST- E; IDENTIFIER: PST Facility Iden-
tification Number 49494, Regulated Entity Identification Number
RN101907503; LOCATION: Columbus, Colorado County, Texas;
TYPE OF FACILITY: bus shop; RULE VIOLATED: 30 TAC
§37.815(a) and (b), by failing to demonstrate acceptable financial
assurance; PENALTY: $3,150; ENFORCEMENT COORDINATOR:
Mike Meyer, (512) 239-4492; REGIONAL OFFICE: 5425 Polk
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(5) COMPANY: ConocoPhillips Company; DOCKET NUMBER:
2002-1028-IWD-E; IDENTIFIER: Water Quality Permit Number
00721; LOCATION: Sweeny, Brazoria County, Texas; TYPE OF

FACILITY: oil refinery; RULE VIOLATED: Water Quality Permit
Number 00721 and the Code, §26.121(a), by failing to comply
with effluent quality limits; 30 TAC §335.323, by failing to pay
all non-hazardous waste generation fees; PENALTY: $150,875;
ENFORCEMENT COORDINATOR: Mike Meyer, (512) 239-4492;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.

(6) COMPANY: Cyn-Gail Partners; DOCKET NUMBER:
2003-0966-PST-E; IDENTIFIER: PST Facility Identification
Number 0020407; LOCATION: near Graham, Palo Pinto County,
Texas; TYPE OF FACILITY: petroleum storage; RULE VIOLATED:
30 TAC §37.815(a) and (b), by failing to demonstrate acceptable
financial assurance; PENALTY: $1,600; ENFORCEMENT COORDI-
NATOR: Subhash Jain, (512) 239-5867; REGIONAL OFFICE: 2301
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.

(7) COMPANY: Dan’s Texaco Service, Inc.; DOCKET NUMBER:
2003-0867-PST-E; IDENTIFIER: PST Facility Identification Number
23202, Regulated Entity Identification Number RN101444131; LO-
CATION: Austin, Travis County, Texas; TYPE OF FACILITY: con-
venience store with retail sales of gasoline; RULE VIOLATED: 30
TAC §37.815(a) and (b), by failing to demonstrate acceptable financial
assurance; PENALTY: $1,050; ENFORCEMENT COORDINATOR:
Cari Bing, (512) 239-1445; REGIONAL OFFICE: 1921 Cedar Bend
Drive, Suite 150, Austin, Texas 78758-5336, (512) 339-2929.

(8) COMPANY: El Paso Field Services Management, Inc.; DOCKET
NUMBER: 2003-0468- AIR-E; IDENTIFIER: Air Account Number
WH-0097-L, Air Permit Number O-00322 (Expired), Regulated Entity
Number RN100225077; LOCATION: Wichita Falls, Wichita County,
Texas; TYPE OF FACILITY: natural gas compressor station; RULE
VIOLATED: 30 TAC §122.121 and THSC, §382.054, by failing to
obtain a federal operating permit; and 30 TAC §122.145(2)(C) and
THSC, §382.085, by failing to submit deviation reports; PENALTY:
$10,800; ENFORCEMENT COORDINATOR: Carolyn Easley, (915)
698-9674; REGIONAL OFFICE: 1977 Industrial Boulevard, Abilene,
Texas 79602-7833, (915) 698-9674.

(9) COMPANY: Richard Escalona dba Javelina Pit; DOCKET NUM-
BER: 2003-0606-MSW-E; IDENTIFIER: Regulated Entity Number
102731981; LOCATION: Mission, Hidalgo County, Texas; TYPE OF
FACILITY: sand and gravel excavation pit; RULE VIOLATED: 30
TAC §330.4(b), by failing to comply with municipal solid waste regu-
lations by disposing of brush at the site; PENALTY: $520; ENFORCE-
MENT COORDINATOR: Laura Clark, (409) 898-3838; REGIONAL
OFFICE: 1804 West Jefferson Avenue, Harlingen, Texas 78550-5247,
(956) 425-6010.

(10) COMPANY: Lipar Group, Inc.; DOCKET NUMBER: 2003-0362-
MWD-E; IDENTIFIER: Texas Pollutant Discharge Elimination Sys-
tem (TPDES) Permit Number 14029-001; LOCATION: Conroe, Mont-
gomery County, Texas; TYPE OF FACILITY: wastewater treatment;
RULE VIOLATED: 30 TAC §305.125(1), (4), and (5), TPDES Per-
mit Number 14029-001, and the Code, §26.121(a), by failing to pre-
vent the unauthorized discharge of sludge and failing to comply with
the permit limits for ammonia-nitrogen and total suspended solids; 30
TAC §319.7(e) and TPDES Permit Number 14029-001, by failing to
correctly report the daily flow and the daily maximum flow on the
discharge monitoring report; 30 TAC §309.13(e) and TPDES Permit
Number 14029- 001, by failing to locate the facility approximately 60
feet from the nearest property line; and 30 TAC §317.4(b)(1), by fail-
ing to construct a bar screen; PENALTY: $8,512; ENFORCEMENT
COORDINATOR: David Van Soest, (512) 239-0468; REGIONAL OF-
FICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486, (713)
767-3500.

IN ADDITION November 21, 2003 28 TexReg 10557



(11) COMPANY: Raymond Martin dba Martin Oil Company dba
In-N-Out Grocery #1; DOCKET NUMBER: 2003-1071-PST-E;
IDENTIFIER: PST Facility Identification Number 11932; LOCA-
TION: Mineral Wells, Palo Pinto County, Texas; TYPE OF FACILITY:
convenience store with retail sales of gasoline; RULE VIOLATED: 30
TAC §37.815(a) and (b), by failing to demonstrate acceptable financial
assurance; PENALTY: $2,100; ENFORCEMENT COORDINATOR:
Christina McLaughlin, (512) 239-6589; REGIONAL OFFICE: 2301
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.

(12) COMPANY: Mustang Valley Water Supply Corporation;
DOCKET NUMBER: 2003-0574- PWS-E; IDENTIFIER: Public
Water Supply Number 0180038; LOCATION: near Clifton, Bosque
County, Texas; TYPE OF FACILITY: public water supply; RULE VI-
OLATED: 30 TAC §290.44(d) and §290.46(r), by failing to maintain
the water distribution system; PENALTY: $788 ;ENFORCEMENT
COORDINATOR: David Van Soest, (512) 239-0468; REGIONAL
OFFICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826,
(254) 751-0335.

(13) COMPANY: Eastern Dhaka, Inc. dba Paks Food Store; DOCKET
NUMBER: 2003-0965- PST-E; IDENTIFIER: PST Facility Identifi-
cation Number 35237; LOCATION: Texas City, Galveston County,
Texas; TYPE OF FACILITY: convenience store with retail sales of
gasoline; RULE VIOLATED: 30 TAC §37.815(a) and (b), by failing
to demonstrate acceptable financial assurance; PENALTY: $1,640;
ENFORCEMENT COORDINATOR: Kimberly McGuire, (713) 767-
3500; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston,
Texas 77023-1486, (713) 767- 3500.

(14) COMPANY: Minesh Patel; DOCKET NUMBER: 2003-0859-
PST-E; IDENTIFIER: PST Facility Identification Number 29301,
Regulated Entity Number 102401528; LOCATION: Spring, Harris
County, Texas; TYPE OF FACILITY: convenience store with retail
sales of gasoline; RULE VIOLATED: 30 TAC §37.815(a) and (b),
by failing to demonstrate acceptable financial assurance; PENALTY:
$1,600; ENFORCEMENT COORDINATOR: Merrilee Gerberding,
(512) 239-4490; REGIONAL OFFICE: 5425 Polk Avenue, Suite H,
Houston, Texas 77023-1486, (713) 767-3500.

(15) COMPANY: Mohammad Hassan Mansoori dba Sonny’s Texaco;
DOCKET NUMBER: 2003-0815-PST-E; IDENTIFIER: PST Facility
Identification Number 13582; LOCATION: Irving, Dallas County,
Texas; TYPE OF FACILITY: convenience store with retail sales of
gasoline; RULE VIOLATED: 30 TAC §37.815(a) and (b), by failing
to demonstrate acceptable financial assurance; PENALTY: $4,000;
ENFORCEMENT COORDINATOR: Kimberly McGuire, (713) 767-
3500; REGIONAL OFFICE: 2301 Gravel Drive, Fort Worth, Texas
76118-6951, (817) 588-5800.

(16) COMPANY: Texas Department of Transportation; DOCKET
NUMBER: 2002-0492-PST- E; IDENTIFIER: PST Facility Iden-
tification Number 0008723; LOCATION: Alvin, Brazoria County,
Texas; TYPE OF FACILITY: regulatory transportation with fleet
refueling operations; RULE VIOLATED: 30 TAC §334.50(b)(1)(A)
and (d)(4)(A)(i) and (ii)(II), and the Code, §26.3475(c)(1), by failing
to monitor the underground storage tanks (UST) for releases, failing to
conduct inventory control, and failing to put the automatic tank gauge
system into test mode; and 30 TAC §334.8(c)(4)(B) and (5)(A)(I) and
the Code, §26.346(a) and §26.3467(a), by failing to submit a UST
registration and self-certification form and failing to make available
to a common carrier a valid, current delivery certificate; PENALTY:
$6,000; ENFORCEMENT COORDINATOR: Trina Grieco, (713)
767-3500; REGIONAL OFFICE: 2301 Gravel Drive, Fort Worth,
Texas 76118-6951, (817) 588-5800.

(17) COMPANY: Weatherford Aerospace, Inc.; DOCKET NUMBER:
2003-0651-AIR-E; IDENTIFIER: Air Account Number PC-0008-N;
LOCATION: Weatherford, Parker County, Texas; TYPE OF FACIL-
ITY: chemical milling plant; RULE VIOLATED: 30 TAC §122.146(1)
and (2) and THSC, §382.085(b), by failing to submit annual certifica-
tion of compliance; PENALTY: $2,040; ENFORCEMENT COORDI-
NATOR: Wendy Cooper, (817) 588-5800; REGIONAL OFFICE: 2301
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.

TRD-200307748
Paul C. Sarahan
Director, Litigation Division
Texas Commission on Environmental Quality
Filed: November 12, 2003

♦ ♦ ♦
Texas Ethics Commission
List of Late Filers

Listed below are the names of filers from the Texas Ethics Commission
who did not file reports, or failed to pay penalty fines for late reports in
reference to the listed filing deadline. If you have any questions, you
may contact Robbie Miller at (512) 463-5780 or (800) 325-8506.

Deadline: Lobby Activity Report due June 10, 2003

Michael J. Warner, P.O. Box 92167, Austin, Texas 78709-2167

Jennifer N. Stevens, 816 Congress Avenue, Suite 1100, Austin, Texas
78701

Deadline: Lobby Activities Report due July 10, 2003

Jim Warren, 1108 Lavaca, Suite 400, Austin, Texas 78701

Carvel L. McNeil, 2855 Bay Area Boulevard, Houston, Texas 77058-
1003

Mark Seale, 1108 Lavaca, Suite 400, Austin, Texas 78701

Michael J. Warner, P.O. Box 92167, Austin, Texas 78709-2167

Kym Nicole Olson (Hricik), Four Greenway Plaza, Houston, Texas
77046

Jennifer N. Stevens, 816 Congress Avenue, Suite 1100, Austin, Texas
78701

Deadline: Lobby Activities Report due August 11, 2003

Jim Warren, 1108 Lavaca, Suite 400, Austin, Texas 78701

Michael J. Warner, P.O. Box 92167, Austin, Texas 78709-2167

Kym Nicole Olson (Hricik), Four Greenway Plaza, Houston, Texas
77046

Jennifer N. Stevens, 816 Congress Avenue, Suite 1100, Austin, Texas
78701

Deadline: Personal Financial Statement due December 9, 2002

John M. Hefton, 1406 N. Binkley, Sherman, Texas 75092

Deadline: Lobby Activity Report due April 10, 2003

Eliud Garcia, Route 2, Box 128-A, Harlingen, Texas 78550

Dolores Munoz, 334 Padre Boulevard, South Padre Island, Texas 78597

Deadline: Lobby Activity Report due April 30, 2003

Kosse Maykus, 722 Edward Court, Southlake, Texas 76092-6065

TRD-200307625
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Karen Lundquist
Executive Director
Texas Ethics Commission
Filed: November 7, 2003

♦ ♦ ♦
Texas Health and Human Services Commission
Notice of Award of a Major Consulting Contract

The Health and Human Services Commission (HHSC) announces the
award of contract #529-03-311 to Bailit Health Purchasing, L.L.C., an
entity with a principal place of business at 120 Cedar Street, Wellesley,
Massachusetts, 02481. The contractor will provide consulting services
relating to the planning and development of a joint procurement for
Medicaid and Children’s Health Insurance Program (CHIP) managed
care services.

The total value of the contract will not exceed $155,480.00. The con-
tract was executed on November 3, 2003, and will expire on August 31,
2005, unless extended or terminated sooner by the parties. The contac-
tor will produce numerous documents and reports during the term of
the contract, with the final reporting due by August 31, 2005.

TRD-200307616
Steve Aragón
General Counsel
Texas Health and Human Services Commission
Filed: November 6, 2003

♦ ♦ ♦
Notice of Award of a Major Consulting Contract

The Health and Human Services Commission (HHSC) announces the
award of contract #529-04-083 to MTG Management Consultants, an
entity with a principal place of business at 1111 Third Avenue, Suite
2700, Seattle, Washington, 98101-3201. The contractor will provide
project management services relating to the planning, development and
implementation of a front-end authentication and fraud prevention pilot
program, which will use biometric identification to verify services for
Medicaid recipients.

The total value of the contract will vary, depending on how many
sites HHSC selects for pilot program implementation. The amount of
MTG’s compensation will range from a fixed fee of $290,083 (pilot
program implemented in one major metropolitan county) to $353,275
(pilot program implemented in three major metropolitan counties).
The contract was executed on November 3, 2003, and will expire on
March 31, 2005, unless extended or terminated sooner by the parties.
The contactor will produce numerous documents and reports during
the term of the contract, with the final reporting due by March 31,
2005.

TRD-200307615
Steve Aragón
General Counsel
Texas Health and Human Services Commission
Filed: November 6, 2003

♦ ♦ ♦
Public Notice

The Texas Health and Human Services Commission announces its in-
tent to submit Transmittal Number 03-25, Amendment Number 660,
to the Texas State Plan for Medical Assistance, under Title XIX of the
Social Security Act.

The amendment will implement the Preferred Drug List and prior au-
thorization program authorized by HB 2292, 78th Texas Legislative
Session, Regular Session.

The proposed amendment is to be effective November 1, 2003. The fis-
cal impact is estimated to be a savings of state revenues of $44,964,316
in fiscal year 2004 and $105,808,491 in fiscal year 2005.

For further information, contact Winnie Rutledge, Texas Health and
Human Services Commission, 1100 West 49th Street, Austin, Texas
78756, (512) 338-6967.

TRD-200307720
Steve Aragón
General Counsel
Texas Health and Human Services Commission
Filed: November 10, 2003

♦ ♦ ♦
Texas Higher Education Coordinating Board
Request for Proposals

2003-2004 First Generation College Student Grant Program, Under
U.S. Department of Labor’s Workforce Investment Act, Section
174(B), Section 211(A), and Section 111(A)

Approximately $1.2 million over 2003-2004 and 2004-2005 will be
available to support supplemental scholarships for eligible first gener-
ation college students in Texas institutions of higher education, and to
support appropriate student retention services for eligible first genera-
tion college students in eligible institutions of higher education.

Funds will be competitively distributed by the Texas Higher Education
Coordinating Board under a new First Generation College Student Ini-
tiative. This initiative is a joint effort between the Texas Workforce
Commission, the Texas Education Agency and the Texas Higher Ed-
ucation Coordinating Board. Proposals for funding must be submit-
ted by December 1, 2003 to the Texas Higher Education Coordinating
Board. Applications will be available on the website of the Coordinat-
ing Board during the week of November 3-10, 2003 and thereafter.

The First Generation College Student Grants which will be awarded to
institutions of higher education are designed to support the recruitment
and retention of eligible first generation college students from targeted
regions of the state. The targeted regions, defined by the Texas Work-
force Commission’s Local Workforce Development Board Regions,
include Cameron County, Deep East Texas, Gulf Coast, South East
Texas, South Plains, Upper Rio Grande, Alamo, Dallas, North Central,
North East Texas, Panhandle, and Tarrant County Workforce Devel-
opment Areas. Grants awards of up to $30,000 each will be made to
support eligible applicants, with an estimated 20 awards for 2003-2004.

All public and private colleges and universities are eligible to apply for
grants under the First Generation College Student Grants Program, if
they are responsive to the priorities and restrictions described in the
Request For Proposals (RFP).

For information, contact the First Generation College Student Grants
Program at (512) 427-6318 or (512) 427-6224.

TRD-200307621
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Filed: November 6, 2003

♦ ♦ ♦
Request for Proposals
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2004-2005 Teacher Quality Grants - Type A, Under Title II - Part A,
Teacher Quality Grants, of the No Child Left Behind Act of 2001 (P.L.
107-110)

Approximately $3.6 million will be available to support the develop-
ment of uniform teacher training modules in mathematics and science
for teachers of grades 6 - 12, during 2004-2005.

Funds will be competitively distributed in Texas through the Teacher
Quality Grants Program, and through joint efforts of the Texas Higher
Education Coordinating Board and the Texas Education Agency. The
Teacher Quality Grants Program was most recently reauthorized in
2001 as Title II - Part A of the NO CHILD LEFT BEHIND ACT.
Proposals for funding must be submitted by December 15, 2003 to
the Texas Higher Education Coordinating Board. Applications will be
available on the website of the Coordinating Board during the week of
November 3-10, 2003 and thereafter.

The Teacher Quality Grants - Type A are designed to support the devel-
opment and implementation of 12 uniform and comprehensive teacher
training modules which are aligned with the Texas Essential Knowl-
edge and Skills and can be used for professional development of teach-
ers of grades 6 - 12. The 12 modules include: Middle School Math, Part
I; Middle School Math, Part II; Middle School Science, Part I; Middle
School Science, Part II; Algebra I; Geometry; Algebra II; Pre-calcu-
lus; Biology; Chemistry; Physics; and Integrated Physics and Chem-
istry (IPC). Twelve grants awards of up to $300,000 each will be made
to support the development of these modules. The development of the
modules must include collaborative efforts between higher education
institutions and local school districts in the areas of mathematics and
science.

The Board will approve recommendations for 2004 - 2005 awards at
its January 29-30, 2004 meeting. Projects are funded under this appli-
cation for up to 12 months.

All public and private colleges and universities and non-profit orga-
nizations of proven effectiveness in educating secondary mathematics
and science teachers are eligible to apply for grants under the Teacher
Quality Grants Program.

For information, contact the Teacher Quality Grants office at (512) 427-
6318.

TRD-200307622
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Filed: November 6, 2003

♦ ♦ ♦
Texas Department of Housing and Community
Affairs
Notice of Public Hearing

Multifamily Housing Revenue Bonds (Humble Parkway Town-
homes) Series 2004

Notice is hereby given of a public hearing to be held by the Texas De-
partment of Housing and Community Affairs (the "Issuer") at Teague
Middle School, 21700 Rayford Road, Humble, Texas 77338, at 6:00
p.m. on December 8, 2003 with respect to an issue of tax-exempt mul-
tifamily residential rental development revenue bonds in an aggregate
principal amount not to exceed $15,000,000 and taxable bonds, if nec-
essary, in an amount to be determined, to be issued in one or more
series (the "Bonds"), by the Issuer. The proceeds of the Bonds will be
loaned to Humble Parkway Apartments Limited Partnership, a limited

partnership, or a related person or affiliate thereof (the "Borrower") to
finance a portion of the costs of acquiring, constructing and equipping
a multifamily housing development (the "Development") described as
follows: 216-unit multifamily residential rental development to be lo-
cated at 9440 FM 1960 Bypass Road West, Houston, Harris County,
Texas 77338. The Development will initially be owned by the Bor-
rower.

All interested parties are invited to attend such public hearing to ex-
press their views with respect to the Development and the issuance of
the Bonds. Questions or requests for additional information may be
directed to Robbye Meyer: at the Texas Department of Housing and
Community Affairs, 507 Sabine, Austin, Texas 78701; (512) 475-2213;
and/or rmeyer@tdhca.state.tx.us.

Persons who intend to appear at the hearing and express their views are
invited to contact Robbye Meyer in writing in advance of the hearing.
Any interested persons unable to attend the hearing may submit their
views in writing to Robbye Meyer prior to the date scheduled for the
hearing.

Individuals who require auxiliary aids in order to attend this meeting
should contact Gina Esteves, ADA Responsible Employee, at (512)
475-3943 or Relay Texas at (800) 735-2989 at least two days before
the meeting so that appropriate arrangements can be made.

TRD-200307747
Edwina P. Carrington
Executive Director
Texas Department of Housing and Community Affairs
Filed: November 12, 2003

♦ ♦ ♦
Texas Department of Insurance
Company Licensing

Application to change the name of KEMPER AUTO & HOME IN-
SURANCE COMPANY to UNITRIN DIRECT PROPERTY & CA-
SUALTY COMPANY, a foreign fire and/or casualty company. The
home office is in Chicago, Illinois.

Application for incorporation in the State of Texas by RANCHERS &
FARMERS INSURANCE COMPANY, a domestic fire and/or casualty
company. The home office is in Beaumont, Texas.

Any objections must be filed with the Texas Department of Insurance,
addressed to the attention of Godwin Ohaechesi, 333 Guadalupe Street,
M/C 305-2C, Austin, Texas 78701.

TRD-200307757
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: November 12, 2003

♦ ♦ ♦
Notice

The Commissioner of Insurance, or his designee, will consider ap-
proval of a rate filing request submitted by Auto Club Casualty Com-
pany proposing to use rates for private passenger automobile insurance
that are outside the upper or lower limits of the flexibility band promul-
gated by the Commissioner of Insurance, pursuant to TEX. INS. CODE
ANN. art 5.101 §3(g). The Company is requesting the following flex
percentages +60 for Liability and Comprehensive, +51.5 for Property
Damage, +71.5 for Personal Injury Protection, +42.9 for Uninsured
Motorist Bodily Injury, and +58.6 for Collision, Uninsured Motorist
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Property Damage, and Rental coverages. The overall rate change is
+9.8%.

Copies of the filing may be obtained by contacting the Texas Depart-
ment of Insurance, P&C Actuarial Division, P.O. Box 149104, Austin,
Texas 78714-9104, telephone (512) 475-3017.

This filing is subject to Department approval without a hearing unless
a properly filed objection, pursuant to art. 5.101 §3(h), is made with
the Chief Actuary for P&C, Mr. Phil Presley, at the Texas Department
of Insurance, MC 105-5F, P.O. Box 149104, Austin, Texas 78701 by
December 5, 2003.

TRD-200307689
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: November 10, 2003

♦ ♦ ♦
Manufactured Housing Division
Notice of Administrative Hearing

Tuesday, January 27, 2004, 1:00 p.m.

State Office of Administrative Hearings, William P. Clements Building,
300 West 15th Street, 4th Floor, Austin, Texas

AGENDA

Administrative Hearing before an administrative law judge of the State
Office of Administrative Hearings in the matter of the complaint of
the Manufactured Housing Division of the Texas Department of Hous-
ing and Community Affairs vs. Will Davis to hear alleged violations of
§1201.101(b) of the Act and §80.123(g)(3) of the Administrative Rules
by acting as a salesperson without obtaining, maintaining, or possess-
ing a valid salesperson’s license. SOAH 332-04-1062. Department
MHD2004000168-US.

Contact: Jim R. Hicks, P.O. Box 12489, Austin, Texas 78711-2489,
(512) 475-3578, jhicks@tdhca.state.tx.us

TRD-200307624
Timothy K. Irvine
Executive Director
Manufactured Housing Division
Filed: November 7, 2003

♦ ♦ ♦
Public Utility Commission of Texas
Notice of Application for Amendment to a Certificate of
Convenience and Necessity Service Area Boundary

Notice is given to the public of an application filed on October 17, 2003,
with the Public Utility Commission of Texas, for an amendment to a
certificated service area boundary.

Docket Style and Number: Application of Southwestern Bell Tele-
phone, L.P. doing business as SBC Texas for an Amendment to Cer-
tificate of Convenience and Necessity to Realign the Service Boundary
of the Los Fresnos and San Benito Exchanges. Docket Number 28787.

The Application: Southwestern Bell Telephone, L.P. doing business as
SBC Texas filed an application to amend its certificated service area
to realign the service boundary of the Los Fresnos and San Benito ex-
changes of SBC Texas. The proposed boundary amendment will trans-
fer a small portion of service area from the San Benito exchange to
the Los Fresnos exchange. A new 210 lot subdivision is being built in

the far eastern corner of the San Benito exchange. There are no cus-
tomers currently located in the affected area. SBC Texas declared that
the proposed amendment will allow for a more economical and effi-
cient facilities design for SBC Texas to place new service to this area
from the Los Fresnos exchange.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas by December 5, 2003, by mail at
P. O. Box 13326, Austin, Texas 78711- 3326, or by phone at (512) 936-
7120 or toll-free at 1-888-782-8477. Hearing and speech- impaired
individuals with text telephone (TTY) may contact the commission at
(512) 936-7136 or use Relay Texas (toll-free) 1-800-735-2989. All
comments should reference Docket Number 28787.

TRD-200307726
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: November 10, 2003

♦ ♦ ♦
Notice of Application for Certificate of Convenience and
Necessity in Camp, Franklin, and Wood Counties, Texas

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application filed on October 20, 2003, for a
certificate of convenience and necessity in Camp, Franklin, and Wood
Counties, Texas.

Docket Style and Number: Application of AEP Southwestern Electric
Power Company for a Certificate of Convenience and Necessity for
a 138-kV Transmission Line in Camp, Franklin, and Wood Counties.
Docket Number 28104.

The Application: AEP Southwestern Electric Power Company
(SWEPCO) proposed to build a new single circuit, monopole 138-kV
transmission line between SWEPCO’s Pittsburg Substation located
in Pittsburg, Texas and SWEPCO’s Winnsboro Substation located in
Winnsboro, Texas. According to SWEPCO, the study area for the
proposed project will be approximately 22 miles in length and approx-
imately 4 miles wide, except where it widens out north of Pittsburg.
The estimated cost of the proposed project is $10,313,900, which
includes the cost of installing a 130 MVA, 138/69 kV autotransformer
at Winnsboro.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas by December 4, 2003, by mail at
P. O. Box 13326, Austin, Texas 78711- 3326, or by phone at (512) 936-
7120 or toll-free at 1-888-782-8477. Hearing and speech- impaired
individuals with text telephone (TTY) may contact the commission at
(512) 936-7136 or use Relay Texas (toll-free) 1-800-735-2989. All
comments should reference Docket Number 28104.

TRD-200307727
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: November 10, 2003

♦ ♦ ♦
Notice of Application for Certificate of Convenience and
Necessity in Hidalgo County, Texas

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application filed on November 5, 2003, for a
certificate of convenience and necessity in Hidalgo County, Texas.
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Docket Style and Number: Application of Sharyland Utilities, L.P. for
a Certificate of Convenience and Necessity for a 138-kV Transmis-
sion Line in Hidalgo County, Texas to Implement a High Voltage Di-
rect Current Interconnection with Comision Federal de Electricidad.
Docket Number 28834.

The Application: The proposed Sharyland HVDC Interconnection
Project will build a new 138 kV transmission line approximately .8
miles in length from a new High Voltage Direct Current Back to Back
Converter Station to the Rio Grande River. The proposed new trans-
mission line will interconnect with a new 138 kV transmission line to
be owned and operated by the Comision Federal de Electricidad, the
Mexican national electric utility, on the Mexican side of the border.
The estimated cost of the proposed project is $36,641,299.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas by December 22, 2003, by mail at
P. O. Box 13326, Austin, Texas 78711- 3326, or by phone at (512) 936-
7120 or toll-free at 1-888-782-8477. Hearing and speech- impaired
individuals with text telephone (TTY) may contact the commission at
(512) 936-7136 or use Relay Texas (toll-free) 1-800-735-2989. All
comments should reference Docket Number 28834.

TRD-200307738
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: November 10, 2003

♦ ♦ ♦
Notice of Application for Certificate of Operating Authority

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application on November 4, 2003, for a certifi-
cate of operating authority (COA), pursuant to §§54.101 - 54.105 of the
Public Utility Regulatory Act (PURA). A summary of the application
follows.

Docket Title and Number: Application of BAK Communications LLC
for a Certificate of Operating Authority, Docket Number 28845 before
the Public Utility Commission of Texas.

Applicant intends to provide plain old telephone service, long distance
service and calling features.

Applicant’s requested COA geographic area includes the area of Texas
currently served by SBC Texas.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free
at 1-888-782-8477 no later than November 26, 2003. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136 or toll free at 1-800-735-2989. All
comments should reference Docket Number 28845.

TRD-200307632
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: November 7, 2003

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On November 5, 2003, Southwestern Bell Telephone, LP doing busi-
ness as SBC Texas, and Buy-Tel Communications, Incorporated, col-
lectively referred to as applicants, filed a joint application for approval

of amendment to an existing interconnection agreement under §252(i)
of the federal Telecommunications Act of 1996, Public Law Number
104-104, 110 Statute 56, (codified as amended in scattered sections of
15 and 47 United States Code) (FTA) and the Public Utility Regula-
tory Act, Texas Utilities Code Annotated, Chapters 52 and 60 (Vernon
1998 & Supplement 2003) (PURA). The joint application has been des-
ignated Docket Number 28852. The joint application and the underly-
ing interconnection agreement are available for public inspection at the
commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by fil-
ing three copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
28852. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by December 8, 2003, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 28852.

TRD-200307646
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: November 7, 2003

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement
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On November 5, 2003, Southwestern Bell Telephone, LP, doing busi-
ness as SBC Texas, and Web Fire Communications, Incorporated, col-
lectively referred to as applicants, filed a joint application for approval
of amendment to an existing interconnection agreement under §252(i)
of the federal Telecommunications Act of 1996, Public Law Number
104-104, 110 Statute 56, (codified as amended in scattered sections of
15 and 47 United States Code) (FTA) and the Public Utility Regula-
tory Act, Texas Utilities Code Annotated, Chapters 52 and 60 (Vernon
1998 & Supplement 2003) (PURA). The joint application has been des-
ignated Docket Number 28853. The joint application and the underly-
ing interconnection agreement are available for public inspection at the
commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by fil-
ing three copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
28853. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by December 8, 2003, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 28853.

TRD-200307647
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: November 7, 2003

♦ ♦ ♦

Public Notice of Amendment to Interconnection Agreement

On November 5, 2003, Southwestern Bell Telephone, LP, doing busi-
ness as SBC Texas, and BasicPhone, Incorporated, collectively referred
to as applicants, filed a joint application for approval of amendment
to an existing interconnection agreement under §252(i) of the federal
Telecommunications Act of 1996, Public Law Number 104-104, 110
Statute 56, (codified as amended in scattered sections of 15 and 47
United States Code) (FTA) and the Public Utility Regulatory Act, Texas
Utilities Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supp.
2003) (PURA). The joint application has been designated Docket Num-
ber 28854. The joint application and the underlying interconnection
agreement are available for public inspection at the commission’s of-
fices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by fil-
ing three copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
28854. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by December 8, 2003, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 28854.

TRD-200307648
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: November 7, 2003
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♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On November 6, 2003, Southwestern Bell Telephone, LP, doing busi-
ness as SBC Texas, and Rosebud Telephone, LLC, collectively referred
to as applicants, filed a joint application for approval of amendment
to an existing interconnection agreement under §252(i) of the federal
Telecommunications Act of 1996, Public Law Number 104-104, 110
Statute 56, (codified as amended in scattered sections of 15 and 47
United States Code) (FTA) and the Public Utility Regulatory Act, Texas
Utilities Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supple-
ment 2003) (PURA). The joint application has been designated Docket
Number 28859. The joint application and the underlying interconnec-
tion agreement are available for public inspection at the commission’s
offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by fil-
ing three copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
28859. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by December 9, 2003, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 28859.

TRD-200307729

Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: November 10, 2003

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On November 6, 2003, Southwestern Bell Telephone, LP, doing busi-
ness as SBC Texas, and Cypress Telecommunications Corporation, col-
lectively referred to as applicants, filed a joint application for approval
of amendment to an existing interconnection agreement under §252(i)
of the federal Telecommunications Act of 1996, Public Law Number
104-104, 110 Statute 56, (codified as amended in scattered sections of
15 and 47 United States Code) (FTA) and the Public Utility Regula-
tory Act, Texas Utilities Code Annotated, Chapters 52 and 60 (Vernon
1998 & Supplement 2003) (PURA). The joint application has been des-
ignated Docket Number 28860. The joint application and the underly-
ing interconnection agreement are available for public inspection at the
commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by fil-
ing three copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
28860. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by December 9, 2003, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
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(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 28860.

TRD-200307730
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: November 10, 2003

♦ ♦ ♦
Public Notice of Intent to File LRIC Pursuant to P.U.C.
Substantive Rule 26.215

Notice is given to the public of the filing, on November 5, 2003, with
the Public Utility Commission of Texas, a notice of intent to file a long
run incremental cost (LRIC) study pursuant to P.U.C. Substantive Rule
26.215. The Applicant will file the LRIC study on or before November
17, 2003.

Docket Title and Number. Southwestern Bell Telephone, LP doing
business as SBC Texas’s Application for Approval of LRIC Study for
PLEXAR Simultaneous Ring- One Number Pursuant to P.U.C. Sub-
stantive Rule 26.215, Docket Number 28851.

Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 28851. Written
comments or recommendations should be filed no later than 45 days af-
ter the date of a sufficient study and should be filed at the Public Utility
Commission of Texas, 1701 North Congress Avenue, P. O. Box 13326,
Austin, Texas 78711-3326. You may call the Public Utility Commis-
sion Customer Protection Division at (512) 936-7120. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136.

TRD-200307728
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: November 10, 2003

♦ ♦ ♦
Public Notice of Intent to File LRIC Pursuant to P.U.C.
Substantive Rule 26.215

Notice is given to the public of the filing, on November 7, 2003, with
the Public Utility Commission of Texas, a notice of intent to file a long
run incremental cost (LRIC) study pursuant to P.U.C. Substantive Rule
26.215. The Applicant will file the LRIC study on or before November
17, 2003.

Docket Title and Number. Southwestern Bell Telephone, LP doing
business as SBC Texas’s Application for Approval of LRIC Study for
OPT-E-MAN Service Introduction Pursuant to P.U.C. Substantive Rule
26.215, Docket Number 28868.

Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 28868. Written
comments or recommendations should be filed no later than 45 days af-
ter the date of a sufficient study and should be filed at the Public Utility
Commission of Texas, 1701 North Congress Avenue, P. O. Box 13326,
Austin, Texas 78711-3326. You may call the Public Utility Commis-
sion Customer Protection Division at (512) 936-7120. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136.

TRD-200307732

Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: November 10, 2003

♦ ♦ ♦
Public Notice of Interconnection Agreement

On November 6, 2003, Valor Telecommunications of Texas, LP, do-
ing business as Valor Telecom, and AMA Communications, LLC, do-
ing business as AMA*Techtel Communications, collectively referred
to as applicants, filed a joint application for approval of interconnec-
tion agreement under §252(i) of the federal Telecommunications Act
of 1996, Public Law Number 104-104, 110 Statute 56, (codified as
amended in scattered sections of 15 and 47 United States Code) (FTA)
and the Public Utility Regulatory Act, Texas Utilities Code Annotated,
Chapters 52 and 60 (Vernon 1998 & Supplement 2003) (PURA). The
joint application has been designated Docket Number 28862. The joint
application and the underlying interconnection agreement are available
for public inspection at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing 3 copies of the com-
ments with the commission’s filing clerk. Additionally, a copy of the
comments should be served on each of the applicants. The comments
should specifically refer to Docket Number 28862. As a part of the
comments, an interested person may request that a public hearing be
conducted. The comments, including any request for public hearing,
shall be filed by December 9, 2003, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 28862.
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TRD-200307731
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: November 10, 2003

♦ ♦ ♦
Texas Department of Transportation
Request for Proposals for Aviation Engineering Services--Llano
Municipal Airport

The City of Llano, through its agent, the Texas Department of Trans-
portation (TxDOT), intends to engage an Aviation Professional Engi-
neering Firm for services pursuant to Chapter 2254, Subchapter A, of
the Government Code. TxDOT, Aviation Division will solicit and re-
ceive proposals for professional aviation engineering design services
described.

Airport Sponsor: City of Llano, Llano Municipal Airport. TxDOT CSJ
No.:0414LLANO Scope: Provide engineering design services to: re-
habilitate and mark Runway 17-35; rehabilitate partial parallel taxiway;
rehabilitate hangar access taxiways; construct partial parallel taxiway
extension; construct cross taxiway; expand apron; rehabilitate apron;
and install runway exit and hold signs

The DBE goal is set at 10%. TxDOT Project Manager is Tony Krauss,
P.E.

To assist in your proposal preparation the most recent Airport Layout
Plan, 5010 drawing, and project narrative are available online, by se-
lecting "Llano Municipal Airport" at

www.dot.state.tx.us/avn/avninfo/notice/consult/index.htm

Interested firms shall utilize the Form AVN-550, titled "Aviation En-
gineering Services Proposal". The form may be requested from Tx-
DOT, Aviation Division, 125 E. 11th Street, Austin, Texas 78701-2483,
phone number, 1-800-68-PILOT (74568). The form may be emailed by
request or downloaded from the TxDOT web site, URL address

http://www.dot.state.tx.us/avn/avn550.doc

The form may not be altered in any way. All printing must be in black
on white paper, except for the optional illustration page. Proposals shall
be stapled but not bound in any other fashion. PROPOSALS WILL
NOT BE ACCEPTED IN ANY OTHER FORMAT. (Note: The form
is an MS Word template.)

Please note the new format for submission of a proposal for these ser-
vices. Qualifications statements will not be utilized for this project.
This will be a submission of a limited proposal for engineering ser-
vices. The form AVN-550 must be utilized. Firms must carefully fol-
low the instructions provided on each page of the form. Proposals may
not exceed the number of pages in the proposal format. The proposal
format consists of seven pages of data plus two optional pages consist-
ing of an illustration page and a proposal summary page.

Four completed, unfolded copies of Form AVN 550 must be post-
marked by U. S. Mail by midnight December 16, 2003. (CDST).
Mailing address: TxDOT, Aviation Division, 125 E. 11th Street,
Austin, Texas 78701-2483. Overnight delivery must be received by
4:00 p.m. (CDST) on December 17, 2003; overnight address: TxDOT,
Aviation Division, 200 E. Riverside Drive, Austin, Texas, 78704.
Hand delivery must be received by 4:00 p.m. December 17, 2003
(CDST); hand delivery address: 150 E. Riverside Drive, 5th Floor,
South Tower, Austin, Texas 78704. Electronic facsimiles or forms
sent by email will not be accepted. Please mark the envelope of the
forms to the attention of Edie Stimach.

The consultant selection committee will be composed of Aviation staff
members. The final engineer selection by the committee will gener-
ally be made following the completion of review of proposals and/or
engineer interviews. The committee will review all proposals and rate
and rank each. The criteria for evaluating engineering proposals can be
found at

www.dot.state.tx.us/business/avnconsultinfo.htm

All firms will be notified and the top rated firm will be contacted to
begin fee negotiations. The selection committee does, however, reserve
the right to conduct interviews of the top rated firms if the committee
deems it necessary. In such case, selection will be made following
interviews.

If there are any procedural questions, please contact Edie Stimach,
Grant Manager, or Tony Krauss, P.E., Project Manager for technical
questions at 1-800-68-PILOT (74568).

TRD-200307742
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: November 12, 2003

♦ ♦ ♦
Request for Proposals for Aviation Engineering Services--Lone
Star Executive Airport

Montgomery County through their agent, the Texas Department of
Transportation (TxDOT), intends to engage an Aviation Professional
Engineering Firm for services pursuant to Chapter 2254, Subchapter
A, of the Government Code. TxDOT, Aviation Division will solicit
and receive proposals for professional aviation engineering design
services described.

Airport Sponsor: Montgomery County, Lone Start Executive Airport.
TxDOT CSJ No.:0412CONRO Scope: Provide engineering design ser-
vices to reconstruct, mark and extend runway 1-19; replace/relocate/ex-
tend medium intensity runway lights, runway 1-19; temporary dis-
placed threshold, runway 14 and clear trees in the R.P.Z.

The DBE goal is set at 9%. TxDOT Project Manager is Bijan Jamal-
abad, P.E.

To assist in your proposal preparation the most recent Airport Layout
Plan, 5010 drawing, and project narrative are available online at:

www.dot.state.tx.us/avn/avninfo/notice/consult/index.htm

by selecting "Lone Star Executive Airport."

Interested firms shall utilize the Form AVN-550, titled "Aviation En-
gineering Services Proposal". The form may be requested from Tx-
DOT, Aviation Division, 125 E. 11th Street, Austin, Texas 78701-2483,
phone number, 1-800-68-PILOT (74568). The form may be emailed by
request or downloaded from the TxDOT web site, URL address:

http://www.dot.state.tx.us/avn/avn550.doc

The form may not be altered in any way. All printing must be in black
on white paper, except for the optional illustration page. Proposals shall
be stapled but not bound in any other fashion. PROPOSALS WILL
NOT BE ACCEPTED IN ANY OTHER FORMAT. (Note: The form
is an MS Word template.)

Please note the new format for submission of a proposal for these ser-
vices. Qualifications statements will not be utilized for this project.
This will be a submission of a limited proposal for engineering ser-
vices. The form AVN-550 must be utilized. Firms must carefully fol-
low the instructions provided on each page of the form. Proposals may
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not exceed the number of pages in the proposal format. The proposal
format consists of seven pages of data plus two optional pages consist-
ing of an illustration page and a proposal summary page.

Four completed, unfolded copies of Form AVN 550 must be post-
marked by U. S. Mail by midnight December 16, 2003. (CDST).
Mailing address: TxDOT, Aviation Division, 125 E. 11th Street,
Austin, Texas 78701-2483. Overnight delivery must be received by
4:00 p.m. (CDST) on December 17, 2003; overnight address: TxDOT,
Aviation Division, 200 E. Riverside Drive, Austin, Texas, 78704.
Hand delivery must be received by 4:00 p.m. December 17, 2003
(CDST); hand delivery address: 150 E. Riverside Drive, 5th Floor,
South Tower, Austin, Texas 78704. Electronic facsimiles or forms
sent by email will not be accepted. Please mark the envelope of the
forms to the attention of Amy Deason.

The consultant selection committee will be composed of local govern-
ment members. The final engineer selection by the sponsor’s com-
mittee will generally be made following the completion of review of
proposals and/or engineer interviews. The committee will review all
proposals and rate and rank each. The criteria for evaluating engineer-
ing proposals can be found at:

www.dot.state.tx.us/business/avnconsultinfo.htm

All firms will be notified and the top rated firm will be contacted to
begin fee negotiations. The selection committee does, however, reserve
the right to conduct interviews of the top rated firms if the committee
deems it necessary. In such case, selection will be made following
interviews.

If there are any procedural questions, please contact Amy Deason,
Grant Manager, or Bijan Jamalabad, P.E., Project Manager for tech-
nical questions at 1-800-68-PILOT (74568).

TRD-200307743
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: November 12, 2003

♦ ♦ ♦
Request for Proposals for Professional Services--Aviation
Division, Brenham Municipal Airport

The City of Brenham through its agent, the Texas Department of Trans-
portation (TxDOT), intends to engage an Aviation Professional Ser-
vices Firm for services pursuant to Chapter 2254, Subchapter A, of the
Government Code. TxDOT, Aviation Division will solicit and receive
proposals for professional services as described.

Airport Sponsor: The City of Brenham, Brenham Municipal Airport,
TxDOT CSJ No. 0417BRENM, Scope: Prepare an Airport Develop-
ment Plan which includes, but is not limited to information regarding
existing and future conditions, proposed facility development to meet
existing and future demand, constraints to develop, anticipated capi-
tal needs, financial considerations, management structure and options,
as well as an updated Airport Layout Plan. The Airport Development
Plan should be tailored to the individual needs of the airport.

The HUB goal is set at 0%. TxDOT Project Manager is Linda Howard.

Interested firms shall utilize the Form AVN-551, titled "Aviation Pro-
fessional Services Proposal". The forms may be requested from Tx-
DOT, Aviation Division, 125 E. 11th Street, Austin, Texas 78701-2483,
phone number, 1-800-68-PILOT (74568). The form may be emailed by
request or downloaded from the TxDOT web site, URL address:

http://www.dot.state.tx.us/avn/avn551.doc

The form may not be altered in any way. All printing must be in black
on white paper, except for the illustration page. Proposals shall be
stapled but not bound in any other fashion. PROPOSALS WILL NOT
BE ACCEPTED IN ANY OTHER FORMAT. (Note: The form is an
MS Word template.)

Please note the new format for submission of a proposal for these ser-
vices. This will be a submission of a limited proposal for professional
services. The form AVN-551 must be utilized. Firms must carefully
follow the instructions provided on each page of the form. Proposals
may not exceed the number of pages in the proposal format. The pro-
posal format consists of seven pages of data plus two optional pages
consisting of an illustration page and a proposal summary page.

Six unfolded copies of Form AVN- 551 must be postmarked by U. S.
Mail by midnight December 16, 2003 (CDST). Mailing address: Tx-
DOT, Aviation Division, 125 E. 11th Street, Austin, Texas 78701-2483.
Overnight delivery must be received by 4:00 p.m. (CDST) on Decem-
ber 17, 2003; overnight address: TxDOT, Aviation Division, 200 E.
Riverside Drive, Austin, Texas, 78704. Please mark the envelope of
the forms to the attention of Sheri Quinlan. Hand delivery must be
received by 4:00 p.m. December 17, 2003 (CDST); hand delivery ad-
dress: 150 E. Riverside Drive, 5th Floor, South Tower, Austin, Texas
78704. Electronic facsimiles or forms sent by email will not be ac-
cepted.

The consultant selection committee will be composed of local govern-
ment members. The engineer selection by the sponsor’s committee
will generally be made following the completion of review of propos-
als and/or interviews. The committee will review all proposals and rate
and rank each. The criteria for evaluating planning proposals can be
found at:

www.dot.state.tx.us/business/avnconsultinfo.htm

All firms will be notified and the top rated firm will be contacted to
begin fee negotiations. The selection committee does, however, reserve
the right to conduct interviews for the top rated firms if the committee
deems it necessary. In such case, selection will be made following
interviews.

If there are any procedural questions, please contact Sheri Quinlan,
Grant Manager, or Linda Howard, Project Manager for technical ques-
tions at 1-800-68-PILOT (74568).

TRD-200307739
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: November 12, 2003

♦ ♦ ♦
Request for Proposals for Professional Services--Aviation
Division, Brownwood Municipal Airport

The City of Brownwood through its agent, the Texas Department of
Transportation (TxDOT), intends to engage an Aviation Professional
Services Firm for services pursuant to Chapter 2254, Subchapter A,
of the Government Code. TxDOT, Aviation Division will solicit and
receive proposals for professional services as described.

Airport Sponsor: The City of Brownwood, Brownwood Municipal Air-
port, TxDOT CSJ No. 0423BWNWD, Scope: Prepare an Airport Mas-
ter Plan.

The HUB goal is set at 0%. TxDOT Project Manager is Keith Snod-
grass.
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Interested firms shall utilize the Form AVN-551, titled "Aviation Pro-
fessional Services Proposal". The forms may be requested from Tx-
DOT, Aviation Division, 125 E. 11th Street, Austin, Texas 78701-2483,
phone number, 1-800-68-PILOT (74568). The form may be emailed by
request or downloaded from the TxDOT web site, URL address:

http://www.dot.state.tx.us/avn/avn551.doc

The form may not be altered in any way. All printing must be in black
on white paper, except for the illustration page. Proposals shall be
stapled but not bound in any other fashion. PROPOSALS WILL NOT
BE ACCEPTED IN ANY OTHER FORMAT. (Note: The form is an
MS Word template.)

Please note the new format for submission of a proposal for these ser-
vices. This will be a submission of a limited proposal for professional
services. The form AVN-551 must be utilized. Firms must carefully
follow the instructions provided on each page of the form. Proposals
may not exceed the number of pages in the proposal format. The pro-
posal format consists of seven pages of data plus two optional pages
consisting of an illustration page and a proposal summary page.

Five unfolded copies of Form AVN- 551 must be postmarked by U. S.
Mail by midnight December 16, 2003 (CDST). Mailing address: Tx-
DOT, Aviation Division, 125 E. 11th Street, Austin, Texas 78701-2483.
Overnight delivery must be received by 4:00 p.m. (CDST) on Decem-
ber 17, 2003; overnight address: TxDOT, Aviation Division, 200 E.
Riverside Drive, Austin, Texas, 78704. Please mark the envelope of
the forms to the attention of Sheri Quinlan. Hand delivery must be
received by 4:00 p.m. December 17, 2003 (CDST); hand delivery ad-
dress: 150 E. Riverside Drive, 5th Floor, South Tower, Austin, Texas
78704. Electronic facsimiles or forms sent by email will not be ac-
cepted.

The consultant selection committee will be composed of Aviation staff
members and a local government member. The final selection by the
committee will generally be made following the completion of review
of proposals and/or interviews. The committee will review all propos-
als and rate and rank each. The criteria for evaluating planning propos-
als can be found at

www.dot.state.tx.us/business/avnconsultinfo.htm

All firms will be notified and the top rated firm will be contacted to
begin fee negotiations. The selection committee does, however, reserve
the right to conduct interviews for the top rated firms if the committee
deems it necessary. In such case, selection will be made following
interviews.

If there are any procedural questions, please contact Sheri Quinlan,
Grant Manager, or Keith Snodgrass, Project Manager for technical
questions at 1-800-68-PILOT (74568).

TRD-200307740
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: November 12, 2003

♦ ♦ ♦
Request for Proposals for Professional Services--Aviation
Division, Gillespie County Airport

Gillespie County through its agent, the Texas Department of Trans-
portation (TxDOT), intends to engage an Aviation Professional Ser-
vices Firm for services pursuant to Chapter 2254, Subchapter A, of the
Government Code. TxDOT, Aviation Division will solicit and receive
proposals for professional services as described.

Airport Sponsor: Gillespie County, Gillespie County Airport, TxDOT
CSJ No. 0414FREDB, Scope: Prepare an Airport Master Plan.

The HUB goal is set at 0%. TxDOT Project Manager is Bruce Ehly.

Interested firms shall utilize the Form AVN-551, titled "Aviation Pro-
fessional Services Proposal". The forms may be requested from Tx-
DOT, Aviation Division, 125 E. 11th Street, Austin, Texas 78701-2483,
phone number, 1-800-68-PILOT (74568). The form may be emailed by
request or downloaded from the TxDOT web site, URL address:

http://www.dot.state.tx.us/avn/avn551.doc

The form may not be altered in any way. All printing must be in black
on white paper, except for the illustration page. Proposals shall be
stapled but not bound in any other fashion. PROPOSALS WILL NOT
BE ACCEPTED IN ANY OTHER FORMAT. (Note: The form is an
MS Word template).

Please note the new format for submission of a proposal for these ser-
vices. This will be a submission of a limited proposal for professional
services. The form AVN-551 must be utilized. Firms must carefully
follow the instructions provided on each page of the form. Proposals
may not exceed the number of pages in the proposal format. The pro-
posal format consists of seven pages of data plus two optional pages
consisting of an illustration page and a proposal summary page.

Six unfolded copies of Form AVN- 551 must be postmarked by U. S.
Mail by midnight December 16, 2003 (CDST). Mailing address: Tx-
DOT, Aviation Division, 125 E. 11th Street, Austin, Texas 78701-2483.
Overnight delivery must be received by 4:00 p.m. (CDST) on Decem-
ber 17, 2003; overnight address: TxDOT, Aviation Division, 200 E.
Riverside Drive, Austin, Texas, 78704. Please mark the envelope of
the forms to the attention of Sheri Quinlan. Hand delivery must be
received by 4:00 p.m. December 17, 2003 (CDST); hand delivery ad-
dress: 150 E. Riverside Drive, 5th Floor, South Tower, Austin, Texas
78704. Electronic facsimiles or forms sent by email will not be ac-
cepted.

The consultant selection committee will be composed of local govern-
ment members. The final selection by the sponsor’s committee will
generally be made following the completion of review of proposals
and/or interviews. The committee will review all proposals and rate
and rank each. The criteria for evaluating planning proposals can be
found at:

www.dot.state.tx.us/business/avnconsultinfo.htm

All firms will be notified and the top rated firm will be contacted to
begin fee negotiations. The selection committee does, however, reserve
the right to conduct interviews for the top rated firms if the committee
deems it necessary. In such case, selection will be made following
interviews.

If there are any procedural questions, please contact Sheri Quinlan,
Grant Manager, or Bruce Ehly, Project Manager for technical questions
at 1-800-68-PILOT (74568).

TRD-200307741
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: November 12, 2003

♦ ♦ ♦
Request for Proposals for Professional Services--Aviation
Division, Terrell Municipal Airport

28 TexReg 10568 November 21, 2003 Texas Register



The City of Terrell through its agent, the Texas Department of Trans-
portation (TxDOT), intends to engage an Aviation Professional Ser-
vices Firm for services pursuant to Chapter 2254, Subchapter A, of the
Government Code. TxDOT, Aviation Division will solicit and receive
proposals for professional services as described.

Airport Sponsor: The City of Terrell, Terrell Municipal Airport, Tx-
DOT CSJ No. 0418TEREL, Scope: Prepare an Airport Master Plan.

A HUB goal is set at 0%. TxDOT Project Manager is Bruce Ehly.

Interested firms shall utilize the Form AVN-551, titled "Aviation Pro-
fessional Services Proposal". The forms may be requested from Tx-
DOT, Aviation Division, 125 E. 11th Street, Austin, Texas 78701-2483,
phone number, 1-800-68-PILOT (74568). The form may be emailed by
request or downloaded from the TxDOT web site, URL address:

http://www.dot.state.tx.us/avn/avn551.doc

The form may not be altered in any way. All printing must be in black
on white paper, except for the illustration page. Proposals shall be
stapled but not bound in any other fashion. PROPOSALS WILL NOT
BE ACCEPTED IN ANY OTHER FORMAT. (Note: The form is an
MS Word template.)

Please note the new format for submission of a proposal for these ser-
vices. This will be a submission of a limited proposal for professional
services. The form AVN-551 must be utilized. Firms must carefully
follow the instructions provided on each page of the form. Proposals
may not exceed the number of pages in the proposal format. The pro-
posal format consists of seven pages of data plus two optional pages
consisting of an illustration page and a proposal summary page.

Four unfolded copies of Form AVN 551 must be postmarked by U. S.
Mail by midnight December 16, 2003 (CDST). Mailing address: Tx-
DOT, Aviation Division, 125 E. 11th Street, Austin, Texas 78701-2483.
Overnight delivery must be received by 4:00 p.m. (CDST) on Decem-
ber 17, 2003; overnight address: TxDOT, Aviation Division, 200 E.
Riverside Drive, Austin, Texas, 78704. Please mark the envelope of
the forms to the attention of Sheri Quinlan. Hand delivery must be
received by 4:00 p.m. December 17, 2003 (CDST); hand delivery ad-
dress: 150 E. Riverside Drive, 5th Floor, South Tower, Austin, Texas
78704. Electronic facsimiles or forms sent by email will not be ac-
cepted.

The Consultant Selection Committee will be composed of Aviation
staff members. The final consultant selection by the sponsor’s com-
mittee will generally be made following the completion of review of
proposals and/or consultant interviews. The committee will review all
proposals and rate and rank each. The criteria for evaluating planning
proposals can be found at:

www.dot.state.tx.us/business/avnconsultinfo.htm

All firms will be notified and the top rated firm will be contacted to
begin fee negotiations. The selection committee does, however, reserve
the right to conduct interviews for the top rated firms if the committee
deems it necessary. In such case, selection will be made following
interviews.

If there are any procedural questions, please contact Sheri Quinlan,
Grant Manager, or Bruce Ehly, Project Manager for technical questions
at 1-800-68-PILOT (74568).

TRD-200307744
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: November 12, 2003

♦ ♦ ♦
Request for Proposals for Professional Services--Aviation
Division, Wharton Municipal Airport

The City of Wharton through its agent, the Texas Department of Trans-
portation (TxDOT), intends to engage an Aviation Professional Ser-
vices Firm for services pursuant to Chapter 2254, Subchapter A, of the
Government Code. TxDOT, Aviation Division will solicit and receive
proposals for professional services as described.

Airport Sponsor: The City of Wharton, Wharton Municipal Airport,
TxDOT CSJ No. 0413WHRTN, Scope: Prepare an Airport Develop-
ment Plan which includes, but is not limited to information regarding
existing and future conditions, proposed facility development to meet
existing and future demand, constraints to develop, anticipated capi-
tal needs, financial considerations, management structure and options,
as well as an updated Airport Layout Plan. The Airport Development
Plan should be tailored to the individual needs of the airport.

The HUB goal is set at 0%. TxDOT Project Manager is Keith Snod-
grass.

Interested firms shall utilize the Form AVN-551, titled "Aviation Pro-
fessional Services Proposal." The forms may be requested from Tx-
DOT, Aviation Division, 125 E. 11th Street, Austin, Texas 78701-2483,
phone number, 1-800-68-PILOT (74568). The form may be emailed by
request or downloaded from the TxDOT web site, URL address:

http://www.dot.state.tx.us/avn/avn551.doc

The form may not be altered in any way. All printing must be in black
on white paper, except for the illustration page. Proposals shall be
stapled but not bound in any other fashion. PROPOSALS WILL NOT
BE ACCEPTED IN ANY OTHER FORMAT. (Note: The form is an
MS Word template.)

Please note the new format for submission of a proposal for these ser-
vices. This will be a submission of a limited proposal for professional
services. The form AVN-551 must be utilized. Firms must carefully
follow the instructions provided on each page of the form. Proposals
may not exceed the number of pages in the proposal format. The pro-
posal format consists of seven pages of data plus two optional pages
consisting of an illustration page and a proposal summary page.

Six unfolded copies of Form AVN- 551 must be postmarked by U. S.
Mail by midnight December 16, 2003 (CDST). Mailing address: Tx-
DOT, Aviation Division, 125 E. 11th Street, Austin, Texas 78701-2483.
Overnight delivery must be received by 4:00 p.m. (CDST) on Decem-
ber 17, 2003; overnight address: TxDOT, Aviation Division, 200 E.
Riverside Drive, Austin, Texas, 78704. Please mark the envelope of
the forms to the attention of Sheri Quinlan. Hand delivery must be
received by 4:00 p.m. December 17, 2003 (CDST); hand delivery ad-
dress: 150 E. Riverside Drive, 5th Floor, South Tower, Austin, Texas
78704. Electronic facsimiles or forms sent by email will not be ac-
cepted.

The consultant selection committee will be composed of local govern-
ment members. The final selection by the sponsor’s committee will
generally be made following the completion of review of proposals
and/or interviews. The committee will review all proposals and rate
and rank each. The criteria for evaluating planning proposals can be
found at:

www.dot.state.tx.us/business/avnconsultinfo.htm

All firms will be notified and the top rated firm will be contacted to
begin fee negotiations. The selection committee does, however, reserve
the right to conduct interviews for the top rated firms if the committee
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deems it necessary. In such case, selection will be made following
interviews.

If there are any procedural questions, please contact Sheri Quinlan,
Grant Manager, or Keith Snodgrass, Project Manager, for technical
questions at 1-800-68-PILOT (74568).

TRD-200307745
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: November 12, 2003

♦ ♦ ♦
Texas Workers’ Compensation Commission
Correction of Error

The Texas Workers’ Compensation Commission proposed amend-
ments to 28 TAC §§124.1, 134.503 and 134.504, and new §134.402
which were published in the October 31, 2003, issue of the Texas
Register (28 TexReg 9403).

In §124.1(a)(2), the reference to subsection (c) should be to subsection
(e). Page 9404, right column, fifth full paragraph, first sentence, para-
graph (2) should read as follows:

"(2) the notification provided by the Commission under subsection (e)
of this section; or."

In the preamble to §134.402 an asterisk was omitted on page 9407, left
column, 10th full paragraph, first sentence. The sentence should read
as follows:

"*Medicare reimbursement amounts."

In the preamble to §134.503 and §134.504 the word "employers"
should have read "employees" on page 9414, left column, first full
paragraph, first sentence. The sentence should read as follows:

"The benefits of the proposed amendments to employers is the assur-
ance that their injured employees are receiving appropriate and medi-
cally necessary medication and that their employees have pharmaceu-
tical choices similar to other health care systems."

TRD-200307719

♦ ♦ ♦
Invitation to Apply to the Medical Advisory Committee (MAC)

The Texas Workers’ Compensation Commission seeks to have a diverse
representation on the MAC and invites all qualified individuals from
all regions of Texas to apply for openings on the MAC in accordance
with the eligibility requirements of the Procedures and Standards for
the Medical Advisory Committee.

The Medical Review Division is currently accepting applications for
the following Medical Advisory Committee representative positions:
1. Alternate Public Health Care Facility Representative, 2. Alternate
Private Health Care Representative, 3. Alternate Osteopath Represen-
tative, 4. Alternate Chiropractor, 5. Primary and Alternate Dentist Rep-
resentatives, 6. Primary and Alternate Pharmacist, 7. Alternate Occu-
pational Therapist, 8. Alternate Medical Equipment Supplier Repre-
sentative, 9. Alternate Employer Representative, 10. Alternate Gen-
eral Public 1 Representative, 11. Alternate Insurance Carrier, and 12.
Alternate Acupuncturist.

Commissioners for the Texas Workers’ Compensation Commission
appoint the Medical Advisory Committee members who are composed
of 18 primary and 18 alternate members representing health care
providers, employees, employers, insurance carriers, and the general

public. Primary members are required to attend all Medical Advisory
Committee meetings, subcommittee meetings, and work group
meetings to which they are appointed. The alternate member may
attend all meetings, however during a primary member’s absence,
the alternate member must attend all meetings to which the primary
member is appointed. Requirements and responsibilities of members
are established in the Procedures and Standards for the Medical
Advisory Committee as adopted by the Commission.

The Medical Advisory Committee meetings must be held at least quar-
terly each fiscal year during regular Commission working hours. Mem-
bers are not reimbursed for travel, per diem, or other expenses associ-
ated with Committee activities and meetings.

The purpose and task of the Medical Advisory Committee, which in-
cludes advising the Commission’s Medical Review Division on the de-
velopment and administration of medical policies, rules and guidelines,
are outlined in the Texas Workers’ Compensation Act, §413.005.

Applications and other relevant Medical Advisory Committee informa-
tion may be viewed and downloaded from the Commission’s website at
http://www/twcc.state.tx.us and then clicking on Calendar of Commis-
sion Meetings, Medical Advisory Committee. Applications may also
be obtained by calling Jane McChesney, MAC Coordinator at 512-804-
4855 or Judy Bruce, Director, Medical Review at 512-804-4802.

The qualifications as well as the terms of appointment for all positions
are listed in the Procedures and Standards for the Medical Advisory
Committee. These Procedures and Standards are as follows:

LEGAL AUTHORITY The Medical Advisory Committee for the
Texas Workers’ Compensation Commission, Medical Review Division
is established under the Texas Workers’ Compensation Act, (the Act)
§413.005.

PURPOSE AND ROLE The purpose of the Medical Advisory Commit-
tee (MAC) is to bring together representatives of health care specialties
and representatives of labor, business, insurance and the general public
to advise the Medical Review Division in developing and administer-
ing the medical policies, fee guidelines, and the utilization guidelines
established under §413.011 of the Act.

COMPOSITION Membership. The composition of the committee is
governed by the Act, as it may be amended. Members of the committee
are appointed by the Commissioners and must be knowledgeable and
qualified regarding work-related injuries and diseases.

Members of the committee shall represent specific health care provider
groups and other groups or interests as required by the Act, as it may
be amended. As of September 1, 2001, these members include a public
health care facility, a private health care facility, a doctor of medicine,
a doctor of osteopathic medicine, a chiropractor, a dentist, a physical
therapist, a podiatrist, an occupational therapist, a medical equipment
supplier, a registered nurse, and an acupuncturist. Appointees must
have at least six (6) years of professional experience in the medical
profession they are representing and engage in an active practice in
their field.

The Commissioners shall also appoint the other members of the com-
mittee as required by the Act, as it may be amended. An insurance
carrier representative may be employed by: an insurance company; a
certified self-insurer for workers’ compensation insurance; or a govern-
mental entity that self-insures, either individually or collectively. An
insurance carrier member may be a medical director for the carrier but
may not be a utilization review agent or a third party administrator for
the carrier.

A health care provider member, or a business the member is associ-
ated with, may not derive more than 40% of its revenues from workers
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compensation patients. This fact must be certified in their application
to the MAC.

The representative of employers, representative of employees, and rep-
resentatives of the general public shall not hold a license in the health
care field and may not derive their income directly from the provision
of health care services.

The Commissioners may appoint one alternate representative for each
primary member appointed to the MAC, each of whom shall meet the
qualifications of an appointed member.

Terms of Appointment: Members serve at the pleasure of the Commis-
sioners, and individuals are required to submit the appropriate applica-
tion form and documents for the position. The term of appointment for
any primary or alternate member will be two years, except for unusual
circumstances (such as a resignation, abandonment or removal from
the position prior to the termination date) or unless otherwise directed
by the Commissioners. A member may serve a maximum of two terms
as a primary, alternate or a combination of primary and alternate mem-
ber. Terms of appointment will terminate August 31 of the second year
following appointment to the position, except for those positions that
were initially created with a three-year term. For those members who
are appointed to serve a part of a term that lasts six (6) months or less,
this partial appointment will not count as a full term.

Abandonment will be deemed to occur if any primary member is ab-
sent from more than two (2) consecutive meetings without an excuse
accepted by the Medical Review Division Director. Abandonment will
be deemed to occur if any alternate member is absent from more than
two (2) consecutive meetings which the alternate is required to attend
because of the primary member’s absence without an excuse accepted
by the Medical Review Division Director.

The Commission will stagger the August 31st end dates of the terms
of appointment between odd and even numbered years to provide suf-
ficient continuity on the MAC.

In the case of a vacancy, the Commissioners will appoint an individual
who meets the qualifications for the position to fill the vacancy. The
Commissioners may re-appoint the same individual to fill either a pri-
mary or alternate position as long as the term limit is not exceeded. Due
to the absence of other qualified, acceptable candidates, the Commis-
sioners may grant an exception to its membership criteria, which are
not required by statute.

RESPONSIBILITY OF MAC MEMBERS Primary Members. Make
recommendations on medical issues as required by the Medical Review
Division.

Attend the MAC meetings, subcommittee meetings, and work group
meetings to which they are appointed.

Ensure attendance by the alternate member at meetings when the pri-
mary member cannot attend.

Provide other assistance requested by the Medical Review Division in
the development of guidelines and medical policies.

Alternate Members. Attend the MAC meetings, subcommittee meet-
ings, and work group meetings to which the primary member is ap-
pointed during the primary member’s absence.

Maintain knowledge of MAC proceedings.

Make recommendations on medical issues as requested by the Medical
Review Division when the primary member is absent at a MAC meet-
ing.

Provide other assistance requested by the Medical Review Division in
the development of guidelines and medical policies when the primary
member is absent from a MAC meeting.

Committee Officers. The chairman of the MAC is designated by the
Commissioners. The MAC will elect a vice chairman. A member shall
be nominated and elected as vice chairman when he/she receives a ma-
jority of the votes from the membership in attendance at a meeting at
which nine (9) or more primary or alternate members are present.

Responsibilities of the Chairman. Preside at MAC meetings and en-
sure the orderly and efficient consideration of matters requested by the
Medical Review Division.

Prior to a MAC meeting confer with the Medical Review Division Di-
rector, and when appropriate, the TWCC Executive Director to receive
information and coordinate: a. Preparation of a suitable agenda. b.
Planning MAC activities. c. Establishing meeting dates and calling
meetings. d. Establishing subcommittees. e. Recommending MAC
members to serve on subcommittees.

If requested by the Commission, appear before the Commissioners to
report on MAC meetings.

COMMITTEE SUPPORT STAFF The Director of Medical Review
will provide coordination and reasonable support for all MAC activ-
ities. In addition, the Director will serve as a liaison between the MAC
and the Medical Review Division staff of TWCC, and other Commis-
sion staff if necessary.

The Medical Review Director will coordinate and provide direction for
the following activities of the MAC and its subcommittees and work
groups:

Preparing agenda and support materials for each meeting.

Preparing and distributing information and materials for MAC use.

Maintaining MAC records.

Preparing minutes of meetings.

Arranging meetings and meeting sites.

Maintaining tracking reports of actions taken and issues addressed by
the MAC.

Maintaining attendance records.

SUBCOMMITTEES The chairman shall appoint the members of a
subcommittee from the membership of the MAC. If other expertise is
needed to support subcommittees, the Commissioners or the Director
of Medical Review may appoint appropriate individuals.

WORK GROUPS When deemed necessary by the Director of Medical
Review or the Commissioners, work groups will be formed by the Di-
rector. At least one member of the work group must also be a member
of the MAC.

WORK PRODUCT No member of the MAC, a subcommittee, or a
work group may claim or is entitled to an intellectual property right in
work performed by the MAC, a subcommittee, or a work group.

MEETINGS Frequency of Meetings. Regular meetings of the MAC
shall be held at least quarterly each fiscal year during regular Commis-
sion working hours.

CONDUCT AS A MAC MEMBER Special trust has been placed in
members of the Medical Advisory Committee. Members act and serve
on behalf of the disciplines and segments of the community they repre-
sent and provide valuable advice to the Medical Review Division and
the Commission. Members, including alternate members, shall observe
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the following conduct code and will be required to sign a statement at-
testing to that intent.

Comportment Requirements for MAC Members:

Learn their duties and perform them in a responsible manner;

Conduct themselves at all times in a manner that promotes cooperation
and effective discussion of issues among MAC members;

Accurately represent their affiliations and notify the MAC chairman
and Medical Review Director of changes in their affiliation status;

Not use their memberships on the MAC: a. in advertising to promote
themselves or their business. b. to gain financial advantage either for
themselves or for those they represent; however, members may list
MAC membership in their resumes;

Provide accurate information to the Medical Review Division and the
Commission;

Consider the goals and standards of the workers’ compensation system
as a whole in advising the Commission;

Explain, in concise and understandable terms, their positions and/or
recommendations together with any supporting facts and the sources
of those facts;

Strive to attend all meetings and provide as much advance notice to
the Texas Workers’ Compensation Commission staff, attn: Medical
Review Director, as soon as possible if they will not be able to attend
a meeting; and

Conduct themselves in accordance with the MAC Procedures and Stan-
dards, the standards of conduct required by their profession, and the
guidance provided by the Commissioners, Medical Review Division
or other TWCC staff.

TRD-200307733
Kaylene Ray
General Counsel
Texas Workers’ Compensation Commission
Filed: November 10, 2003

♦ ♦ ♦
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How to Use the Texas Register
Information Available: The 13 sections of the Texas

Register represent various facets of state government.
Documents contained within them include:

Governor - Appointments, executive orders, and
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for

opinions and opinions.
Emergency Rules- sections adopted by state agencies on

an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies

from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.

Adopted Rules - sections adopted following a 30-day
public comment period.

Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.

Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.

Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.

Open Meetings - notices of open meetings.
In Addition - miscellaneous information required to be

published by statute or provided as a public service.
Review of Agency Rules - notices of state agency rules

review.
Specific explanation on the contents of each section can be

found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 26 (2001) is cited
as follows: 26 TexReg 2402.

In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “26
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 26
TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.

Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For subscription information, see the back

cover or call the Texas Register at (800) 226-7199.

Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation

of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.

The TAC volumes are arranged into Titles (using Arabic
numerals) and Parts (using Roman numerals). The Titles are
broad subject categories into which the agencies are grouped as
a matter of convenience. Each Part represents an individual
state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).

The Titles of the TAC, and their respective Title numbers
are:
1. Administration
4. Agriculture
7. Banking and Securities
10. Community Development
13. Cultural Resources
16. Economic Regulation
19. Education
22. Examining Boards
25. Health Services
28. Insurance
30. Environmental Quality
31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15:

1 indicates the title under which the agency appears in the
Texas Administrative Code; TAC stands for the Texas
Administrative Code; §27.15 is the section number of the rule
(27 indicates that the section is under Chapter 27 of Title 1; 15
represents the individual section within the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 19, April 13,
July 13, and October 12, 2001). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each

volume of the Texas Register (calendar year).
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