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Open Meetings
A notice of a meeting filed with the Secretary of State by a state
governmental body or the governing body of a water district or other district
or political subdivision that extends into four or more counties is posted at
the main office of the Secretary of State in the lobby of the James Earl
Rudder Building, 1019 Brazos, Austin, Texas.

Notices are published in the electronic Texas Register and available on-line.
http://www.sos.state.tx.us/texreg

To request a copy of a meeting notice by telephone, please call 463-5561 if
calling in Austin. For out-of-town callers our toll-free number is (800) 226-
7199. Or fax your request to (512) 463-5569.

Information about the Texas open meetings law is available from the Office
of the Attorney General. The web site is http://www.oag.state.tx.us.  Or
phone the Attorney General's Open Government hotline, (512) 478-OPEN
(478-6736).

For on-line links to information about the Texas Legislature, county
governments, city governments, and other government information not
available here, please refer to this on-line site.
http://www.state.tx.us/Government

•••

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY:  7-1-1.



Appointments

Appointments for December 11, 2003

Appointed as Judge of the 48th Judicial District Court in Tarrant
County for a term until the next General Election and until his
successor shall be duly elected and qualified, David Lattimore Evans
for Fort Worth. Mr. Evans is replacing Judge Bob McCoy who was
appointed to the 2nd Appellate District.

Appointed as Justice of the First Appellate District, Houston, for a term
until the next General Election and until her successor shall be duly
elected and qualified, Jane Nenninger Bland of Houston. Judge Bland

is replacing Justice Adele Hedges who was appointed to be Chief Jus-
tice of the 14th Appellate District.

Appointed to the Texas Woman’s University Board of Regents for a
term to expire February 1, 2009, William H. Fleming, III, M.D. of
Houston (replacing Sharon Wilkes of Austin whose term expired).

Rick Perry, Governor

TRD-200308558

♦ ♦ ♦
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Opinions

Opinion No. GA-0128

The Honorable Kenneth Armbrister

Chair, Natural Resources Committee

P.O. Box 12068

Austin, Texas 78711

Re: Responsibility and liability for maintenance of River Road in Refu-
gio County, Texas (RQ-0068-GA)

S U M M A R Y

A commissioners court may not permanently cease to maintain a pub-
lic road without formally ordering that the road be discontinued and
designating an alternative route. See TEX.TRANSP.CODE ANN. §§
251.001(2), 251.051(a), (c) (Vernon 1999). A county’s decision as to
the frequency of its maintenance of any particular county road is a mat-
ter for the discretion of the commissioners court.

Liability in tort for an accident proximately caused by the condition
of a road to which the public has a right of access will depend upon
the resolution of a variety of questions. These questions may include
the ownership or control of the road in question, the nature of the duty
owed the public in a particular instance, whether the defect alleged is
a premise defect or special condition, and whether or not a particular
party caused the defect in question.

Opinion No. GA-0129

The Honorable Oliver S. Kitzman

Waller County Criminal District Attorney

836 Austin Street, Suite 103

Hempstead, Texas 77445

Re: Whether the Waller County Commissioners Court must provide
notice and hold a hearing under section 251.152 of the Transportation
Code before authorizing the installation of stop signs on a county road
(RQ-0070-GA)

S U M M A R Y

Section 251.152 of the Transportation Code requires a commissioners
court to provide notice and hold a hearing before issuing a traffic reg-
ulation. An order to install stop signs on a county road constitutes a

traffic regulation. The Waller County Commissioners Court must pro-
vide notice and hold a hearing under section 251.152 before authoriz-
ing the installation of stop signs on a county road. In addition, section
251.155 of the Transportation Code applies whenever a commission-
ers court orders the installation of stop signs or other traffic-control de-
vices to regulate traffic. Stop signs installed by a county must conform
with the Texas Department of Transportation’s manual for a uniform
system of traffic-control devices. See TEX.TRANSP. CODE ANN. §§
251.155(b), 544.001-.002(b) (Vernon 1999).

Opinion No. GA-0130

The Honorable Norma Chavez

Chair, Committee on Border and International Affairs

Texas House of Representatives

P.O. Box 2910

Austin, Texas 78768-2910

Re: Authority of a home-rule city to permit a city council member
to participate in the municipal group health insurance program (RQ-
0071-GA

S U M M A R Y

A city’s payment of health insurance premiums for its officers or em-
ployees is a form of compensation. The City of Pleasanton may allow
city council members to participate in its health insurance program only
if this action is consistent with Pleasanton’s home-rule city charter pro-
visions setting the city council members’ compensation. The appropri-
ate procedure for including council members in the program depends,
in part, on the terms of the program. Subject to certain exceptions in
the Internal Revenue Code, an employee’s gross income does not in-
clude employer contributions to an accident or health plan. Questions
of federal tax law should be directed to the Internal Revenue Service.

Opinion No. GA-0131

The Honorable Charles A. Rosenthal, Jr.

Harris County District Attorney

1201 Franklin Street, Suite 600

Houston, Texas 77002

Re: Whether a juvenile court may detain a child under section 53.02
or 54.01, Family Code, before adjudicating and disposing of a charge

ATTORNEY GENERAL December 26, 2003 28 TexReg 11445



of delinquent conduct, such as contempt of a justice court order (RQ-
0072-GA)

S U M M A R Y

Regardless of the type of delinquent conduct with which a child is
charged, the child may be detained by a juvenile court before an adjudi-
cation hearing if a factor listed in section 53.02 or 54.01 of the Family
Code is present. Accordingly, a child who is charged with contempt of
a justice court order may be detained by a juvenile court if detention is
warranted under section 53.02 or 54.01. A juvenile court may not order
a child adjudicated for contempt of a justice court order to be placed in
a secure correctional facility.

To the extent Attorney General Opinion JC-0454 (2002) suggests oth-
erwise, it is clarified. Otherwise, it is affirmed.

Opinion No. GA-0132

The Honorable Joe F. Grubbs

Ellis County and District Attorney

1201 North Highway 77, Suite B

Waxahachie, Texas 75165-5140

Re: Whether the mayor of a home-rule city is prohibited by article
XVI, section 40 of the Texas Constitution or the common-law doctrine
of incompatibility from serving as a county purchasing agent under
section 262.0115 of the Local Government Code (RQ-0076-GA)

S U M M A R Y

Neither article XVI, section 40 of the Texas Constitution, which pro-
hibits dual office holding, nor the common-law doctrine of incompati-
bility prohibits a mayor who receives no emolument from serving as a
county purchasing agent employed under section 262.0115 of the Lo-
cal Government Code.

For further information, please access the website at
www.oag.state.tx.us. or call the Opinion Committee at 512/463-2110.

TRD-200308627
Nancy S. Fuller
Assistant Attorney General
Office of the Attorney General
Filed: December 17, 2003

♦ ♦ ♦
Request for Opinions

RQ-0135-GA

Requestor:

Chair, Texas Lottery Commission

P.O. Box 16630

Austin, Texas 78761-6630

Re: Eligibility of a corporation for a bingo manufacturer’s or distribu-
tor’s license (Request No. 0135-GA)

Briefs requested by January 16, 2004

RQ-0136-GA

Requestor:

The Honorable Mike Stafford

County Attorney

Harris County

1019 Congress, 15th Floor

Houston, Texas 77002-1700

Re: Authority of a constable outside the boundaries of his precinct
(Request No. 0136-GA)

Briefs requested by January 12, 2004

RQ-0137-GA

Requestor:

The Honorable Mike Krusee

Chair, Committee on Transportation

Texas House of Representatives

P.O. Box 2910

Austin, Texas 78768-2910

Re: Whether a county may sell or lease airport land without engaging
in competitive bidding (Request No. 0137-GA)

Briefs requested by January 13, 2004

RQ-0138-GA

Requestor:

The Honorable James L. Keffer

Chair, Committee on Economic Development

Texas House of Representatives

P.O. Box 2910

Austin, Texas 78768-2910

Re: Interplay between the nepotism statutes, chapter 573, Texas Gov-
ernment Code, and section 6.05(f) of the Tax Code (Request No. 0138-
GA)

Briefs requested by January 15, 2004

RQ-0139-GA

Requestor:

The Honorable Tim Curry

Criminal District Attorney

Tarrant County

Fort Worth, Texas 76196-0201

Re: Whether the Tarrant County Hospital District may expend funds to
establish a self-insurance program to cover employees of a non-profit
corporation created by the district (Request No. 0139-GA)

Briefs requested by January 15, 2004

RQ-0140-GA

Requestor:

Bob Hillman, D.V.M.

Executive Director

Texas Animal Health Commission

P.O. Box 12966

Austin, Texas 78711-2966

Re: Whether the Animal Health Commission may charge a fee for re-
viewing and processing health certificates after completion by a private
practitioner (Request No. 0140-GA)

28 TexReg 11446 December 26, 2003 Texas Register



Briefs requested by January 15, 2004

For further information, please access the website at
www.oag.state.tx.us. or call the Opinion Committee at 512/463-2110.

TRD-200308601

Nancy S. Fuller
Assistant Attorney General
Office of the Attorney General
Filed: December 16, 2003

♦ ♦ ♦
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TITLE 1. ADMINISTRATION

PART 4. OFFICE OF THE SECRETARY
OF STATE

CHAPTER 95. UNIFORM COMMERCIAL
CODE
SUBCHAPTER G. SEARCH REQUESTS AND
REPORTS
1 TAC §95.504

The Office of the Secretary of State proposes amendments to
Chapter 95, Subchapter G, §95.504, concerning Search Re-
quests and Reports.

The purpose of the amendments is to more accurately reflect
current filing policies and procedures due to statutory require-
ments.

Randy Moes, Director, has determined that there will be no fis-
cal implications to the state or local government as a result of
adopting the amendments.

Mr. Moes also has determined that the public benefit anticipated
will be clarification in matters related to the submission of Uni-
form Commercial Code information requests with the Secretary
of State. There will be no effect on large businesses, small busi-
nesses or micro-businesses. There will be no anticipated eco-
nomic cost to individuals.

Comments on the proposal may be submitted to Randy Moes,
Director, Uniform Commercial Code Section, P.O. Box 13193,
Austin, Texas 78711-3193.

The amendments are proposed under §§9.501 - 9.527, Texas
Business and Commerce Code, §§35.01 - 35.09, Texas Busi-
ness and Commerce Code, §§14.001 - 14.007, Texas Property
Code, §§70.401 - 70.410, Texas Property Code, Chapter 128,
Texas Agriculture Code, Chapter 188, Texas Agriculture Code,
§42.22, Texas Code of Criminal Procedure, and §§51.901 -
51.905, Texas Government Code which provides the Secretary
of State with the authority to adopt rules necessary to administer
Subchapter D of Chapter 9, Texas Business and Commerce
Code, Subchapter A of Chapter 35, Miscellaneous, Chapter
14, Uniform Federal Lien Registration Act, Subchapter E of
Chapter 70, Texas Property Code, Subtitle H of Title 5, Texas
Agriculture Code, Subtitle E of Title 6, Texas Agriculture Code,
and Subchapter J of Chapter 51, Texas Government Code.

No other states, articles or codes are affected by this proposal.

§95.504. Search Responses.

Reports created in response to a search request shall include the fol-
lowing.

(1) - (7) (No change.)

(8) Certificates.

(A) A report created by the filing officer in response to
a request shall contain the following statement: "My acceptance for
filing and custody of these documents in no way confirms, denies, or
implies validity, legal effect, or enforceability of the attached docu-
ments."

(B) If requested, the filing officer shall, in accordance
with §9.523(d), Texas Business and Commerce Code, provide infor-
mation by issuance of its written certificate. The form and format of
the certificate will be determined solely by the filing officer and will
include an electronic signature of the filing officer and the seal of the
State of Texas. The signature of the filing officer or seal of the State of
Texas will not be affixed to attachments to the certificate, including any
copies referenced in the certificate. In order to ensure uniformity, the
filing officer is not able to alter the form and format of the certificate
in response to individual requests.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 11,

2003.

TRD-200308506
Lorna Wassdorf
Director, Statutory Filings Division
Office of the Secretary of State
Earliest possible date of adoption: January 25, 2004
For further information, please call: (512) 463-5701

♦ ♦ ♦
PART 5. TEXAS BUILDING AND
PROCUREMENT COMMISSION

CHAPTER 126. SURPLUS AND SALVAGE
PROPERTY PROGRAMS
SUBCHAPTER A. STATE SURPLUS AND
SALVAGE PROPERTY
1 TAC §126.2
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The Texas Building and Procurement Commission proposes an
amendment to 1 TAC §126.2, concerning the terms and condi-
tions for the disposal of surplus state property. The section es-
tablishes the methods of disposal, the proper notices of the avail-
ability of the property, state agency priority in the transfer, and
the disposition of surplus or salvage data processing equipment.
SB 912 enacted by the 78th Regular Session revises terms and
conditions for the methods of disposal, availability, and the dis-
position of surplus or salvage data processing equipment.

The Commission had previously approved publication of pro-
posed amendments to this rule that were published in the
September 12, 2003, issue of the Texas Register (28 TexReg
7904). The previously published amendment was withdrawn by
staff. No public comment was received.

The proposed amendment revises the entities to which state
agencies, institutions of higher education, or eleemosynary in-
stitutions must transfer data processing equipment to include an
assistance organization specified by a school district and man-
dates that certain agencies give preference to public schools,
school districts, or an assistance organization designated by
a school district before disposing of the property in another
manner. The amendment alters fees and reimbursements that
may be charged for transfer of state surplus data processing
equipment. The amendments include several non substantive
changes made to incorporate consistent editing standards.

Cindy Reed, Deputy Executive Director, has determined that for
the first five year period the rule is in effect there will be no fis-
cal implication for the state or local governments as a result of
enforcing or administering the amendment.

Ms. Reed has further determined that for each year of the first
five year period the rule is in effect, the public benefit anticipated
as a result of enforcing the rule will be an increase in the number
of public schools that receive data processing equipment previ-
ously owned by the state. There will be no effect on large, small
or micro-businesses. There is no anticipated economic cost to
persons who are required to comply with the rule and there is no
impact on local employment.

Comments on the proposals may be submitted to Cynthia de
Roch, General Counsel, Texas Building and Procurement Com-
mission, P.O. Box 13047, Austin, Texas 78711-3047. Comments
may also be sent via email to travis.langdon@tbpc.state.tx.us.
Comments must be received no later than 15 days from the date
of publication of the proposal to the Texas Register.

The amendments are proposed under the authority of the
Texas Government Code, Title 10, §§2152.003, 2175.002 and
2175.061.

The following code is affected by these statutes: Government
Code, Title 10, §§2175.001, 2175.128, 2175.304 and 2175.306.

§126.2. General Terms and Conditions.

General terms and conditions of this subchapter are as follows:

(1) Method of disposal. A state agency that determines that
it has surplus property or salvage property shall inform the commission
and the comptroller of the property’s kind, number, location, condition,
original cost or value, and date of acquisition. Additionally, based on
the condition of the property, a state agency shall determine whether
the property is:

(A) Surplus [surplus] property that should be offered for
transfer under §2175.125 of the Texas Government Code and §126.3

of this title (relating to Direct Transfer, Priority, Reporting, and other
Disposition); or

(B) Should [should] be disposed of by competitive bid-
ding, auction or direct sale under §126.4 of this title (relating to Dis-
position of Surplus and Salvage Property to the Public by Competitive
Bidding, Auction, or Direct Sale); or is

(C) Salvage [salvage] property.

(D) A state agency making this determination shall in-
form the commission and the comptroller of its determination.

(2) Notice of availability. The commission shall maintain a
list of current surplus or salvage property and inform other state agen-
cies, political subdivisions, and assistance organizations of the comp-
troller’s website that lists such property that is available for sale.

(3) Priority for transfer to state agency. During the ten (10)
business days after property is posted on the comptroller’s website,
a transfer to another state agency has priority over any other type of
transfer under this subchapter.

(4) Disposition of surplus or salvage data processing equip-
ment. Surplus or salvage data [Data] processing equipment from state
agencies, institutions or agencies of higher education, or eleemosynary
institutions that is [if] not disposed of pursuant to [ under in accordance
with] the Texas Government Code, §2175.125, §2175.184, or other law,
shall be transferred by the state agency or institution to a school dis-
trict or open-enrollment charter school in this state under Subchapter
C, Chapter 32, of the Education Code, to an assistance organization
specified by the school district or to the Texas Department of Crimi-
nal Justice. An eleemosynary institution or an institution or agency of
higher education [The state agency or institution] may not collect a fee
or other reimbursement from the district, the school, the assistance or-
ganization specified by the school district or the Texas Department of
Criminal Justice for the surplus or salvage data processing equipment.
Pursuant to §2175.306, a state agency involved in health, human ser-
vices or education (excluding institutions of higher education), when
disposing of surplus computer equipment, shall give a preference to
a public school, school district or assistance organization specified by
the school district. Pursuant to Texas Government Code, §2175.305,
the Secretary of State shall give preference to transferring surplus com-
puter equipment to counties for the purpose of improving voter regis-
tration technology in compliance with the Election Code, §18.063.

(5) Purchaser’s fee. The commission or agency disposing
of surplus or salvage property under this subchapter shall assess and
collect from the purchaser a fee over and above the proceeds from the
sale of property, to recover the costs associated with the sale of property.
The fee shall be set and reviewed annually by the commission and shall
be at least two percent (2%) but not more than twelve percent (12%) of
the sale proceeds. Property disposed of by direct transfer under §126.3
of this title (relating to Direct Transfer, Priority, Reporting, and other
Disposition) is not subject to the purchaser’s fee.

(6) Delegation of authority to state agency. If a state agency
demonstrates to the commission its ability to dispose of its own surplus
or salvage property to the public in a manner that results in cost savings
to the state, the commission may authorize the agency to do so. The
agency shall follow procedures provided by the commission at the time
the delegation is granted and shall provide a report of the proceeds by
assigned sale number no later than September 10th of each year for the
prior fiscal year.

(A) Delegation of authority will be based on receipt of
and concurrence by the commission of the agency’s projection of cost
savings to the state.
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(B) Criteria used to delegate authority to a state agency
demonstrating cost savings to the state may include information about
the property such as age, condition, limited use, size, volume, expected
return and/or location; information about the agency such as its ability
to account for and report staffing, disposals, location, and/or specific
knowledge about the property.

(7) Delegation of deletion authority to state agencies. The
commission hereby delegates to state agencies the authority to delete
surplus or salvage property from the State Property Accounting System
after any method of disposition listed under this subchapter.

(8) Firearms. The purchaser of a surplus firearm must be a
licensed firearm dealer.

(9) Rejection of bids. The state reserves the right to reject
any bid or part of a bid, and or waive minor technicalities.

(10) List of buyers. The commission shall maintain an an-
nually updated list of qualified buyers of surplus and salvage property.
The commission shall renew annually a list it maintains of

(A) Assistance [assistance] organizations and individu-
als responsible for purchasing for political subdivisions who have re-
quested information regarding available state surplus or salvage prop-
erty; and

(B) Other [other] prospective buyers of surplus and sal-
vage property.

(C) Names may be deleted from lists maintained by the
commission for failure to bid, failure to make a payment or failure to
remove awarded items.

(D) A buyer who has been removed from the buyers list
for failure to make a payment or to remove surplus or salvage property
may not reinstated to the list until a written request has been presented
to and approved by the commission.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 12,

2003.

TRD-200308543
Cynthia de Roch
General Counsel
Texas Building and Procurement Commission
Earliest possible date of adoption: January 25, 2004
For further information, please call: (512) 463-4257

♦ ♦ ♦
TITLE 10. COMMUNITY DEVELOPMENT

PART 6. OFFICE OF RURAL
COMMUNITY AFFAIRS

CHAPTER 255. TEXAS COMMUNITY
DEVELOPMENT PROGRAM
SUBCHAPTER A. ALLOCATION OF
PROGRAM FUNDS
10 TAC §255.7

The Office of Rural Community Affairs (Office) proposes amend-
ments to §255.7 concerning the allocation of Community Devel-
opment Block Grant (CDBG) non-entitlement area funds under
the Texas Community Development Program (TCDP).

The amendments are being proposed to establish the standards
and procedures by which the Office and the Texas Department
of Agriculture will allocate and distribute funds under the Texas
Capital Fund and to create a new program under the Texas
Capital Fund called the Downtown Revitalization Program.
The amendments are being proposed to make changes to the
Texas Capital Fund application and selection criteria and to
describe the application and selection criteria the Downtown
Revitalization Program.

Robt. J. "Sam" Tessen, MS, Executive Director of the Office, has
determined that for the first five-year period the section is in effect
there will be no fiscal implications for state or local government
as a result of enforcing or administering the section.

Robt. J. "Sam" Tessen, MS, Executive Director of the Office,
also has determined that for the period that the section is in ef-
fect, the public benefit as a result of enforcing the section will be
the equitable allocation of CDBG non-entitlement area funds to
eligible units of general local government in Texas. There will be
no effect on any small businesses or micro-business. There are
no anticipated economic costs to persons who are required to
comply with the sections as proposed. There is no anticipated
impact on local employment.

Comments on the proposal may be submitted to Jerry Hill, Gen-
eral Counsel, Office of Rural Community Affairs, P.O. Box 12877,
Austin, Texas 78711, telephone : (512) 936-6701. Comments
will be accepted for 30 days following the date of publication of
this proposal in the Texas Register.

The amendments are proposed under the §487.052 of the Gov-
ernment Code, which provides the executive committee with the
authority to adopt rules concerning the implementation of the Of-
fice’s responsibilities.

No other code, article, or statute is affected by the proposed
amendments.

§255.7. Texas Capital Fund.

(a) General Provisions. This fund covers projects which will
result in either an increase in new, permanent employment within a
community or retention of existing permanent employment. Under the
main street improvements program, projects may also qualify if they
meet the national program objective of aiding in the prevention or elim-
ination of slum or blighted areas.

(1)-(3) (No change.)

(4) The leverage ratio between all funding sources to the
Texas Capital Fund (TCF) request may not be less than 1:1 for awards
of $750,000 or less; and 4:1 for awards of $750,000 to $1,000,000. The
main street program requires a minimum 0.2:1 match. The downtown
revitalization program requires a minimum 0.1:1 match. [The leverage
ratio between all funding sources to the Texas Capital Fund (TCF) re-
quest may not be less than 1:1 for awards of $750,000 or less (except
for the main street improvements program in which case a 0.5:1 match
for cities with a population of less than 5,000 is acceptable), 4:1 for
awards of $750,001 to $1,000,000, and 9:1 for awards of $1,000,001
to $1,500,000.]

(5) In order for an applicant to be eligible, the cost per job
calculation must not exceed $25,000 for awards of $750,000 or less;
$10,000 for awards of $750,001 to $1,000,000; and $5,000 for awards
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of $1,000,001 to $1,500,000. These requirements do not apply to the
main street program or the downtown revitalization program [Main
Street Program].

(6)-(8) (No change.)

(9) With the exception of the main street [improvements]
program and the downtown revitalization program, the TDA will only
consider applications that provide funding for one business.

(10) (No change.)

(11) A TCF contractor must satisfactorily close out a con-
tract in support of a specific business, downtown revitalization project,
or main street [improvements] project in order to be eligible to re-
ceive additional funds under the TCF for the same business, downtown
project, or main street city. The contractor is eligible for an additional
TCF award in support of a specific business, provided that the prereq-
uisite program income choice has been selected, if the assisted business
is not in the designated main street geographic area or if the main street
project selected the elimination of slums and blight as its national pro-
gram objective and the assisted business will create or retain jobs to
meet the national program objective.

(12)-(13) (No change.)

(14) TDA will allocate the available funds for the year, less
$600,000 for the main street [Main Street] program, and $600,000 for
the downtown revitalization program, as follows:

(A) First round. 50% of the annual allocation plus any
deobligated and program income funds available, as of the application
due date.

(B) Second round. 60% of the remaining allocation
plus any deobligated and program income funds available, as of the
application due date.

(C) Third round. Any remaining allocation plus any de-
obligated and program income funds available, as of the application due
date.

(b) Overview. This fund is distributed to eligible units of gen-
eral local government for eligible activities in the following program
areas:

(1) The infrastructure program. The infrastructure pro-
gram provides funds for eligible activities such as the construction
or improvement of water/wastewater facilities, public roads, natural
gas-line main, electric-power services, and railroad spurs.

(2) The real estate program. The real estate program pro-
vides funds to purchase, construct, or rehabilitate real estate that is
wholly or partially owned by the community and leased to a specific
benefitting business (either a for-profit entity or a non-profit entity).

(3) The main street [improvements] program. The main
street improvements program provides public improvements in support
of Texas main street program designated municipalities.

(4) The downtown revitalization program. The downtown
revitalization program provides public improvements to a city’s his-
toric main business district.

(c) Application Dates. The TCF (except for the main street
program and the downtown revitalization program [Main Street Pro-
gram]) is available three times during the year, on a competitive basis,
to eligible applicants statewide. Applications for the main street pro-
gram and the downtown revitalization program [Main Street Program]
are accepted annually. Applications will not be accepted after 5:00 pm
on the final day of submission. The application deadline dates are in-
cluded in the program guidelines.

(d) Repayment Requirements. TCF awards for real estate im-
provements and private infrastructure require repayment. Infrastruc-
ture payments and real estate lease payments are intended to be paid
by the benefitting business to the applicant/contractor and constitute
program income. The repayment is structured as follows:

(1) Real estate improvements. These improvements are in-
tended to be owned by the applicant and leased to the business. Real
estate improvements require full repayment. At a minimum, the lease
agreement with the business must be for a minimum three year period
or until the TCF contract between the applicant and TDA has been sat-
isfactorily closed (whichever is longer). A minimum monthly lease
payment will be required to be collected from the original business and
any subsequent business which occupies the real estate funded by the
TCF, which equates to the principal funded by the TCF divided over
a maximum 20 year period (240 months), or until the entire principal
has been recaptured. The repayment term is determined by TDA and
may not be for the maximum of 20 years for smaller award amounts.
There is no interest expense associated with an award. Payments begin
the first day of the third month following the construction completion
date or acquisition date. Payments received 15 calendar days or more
late will be assessed a late charge/fee of 5% of the payment amount.
After the contract between the applicant and the Department [Office] is
satisfactorily closed, the applicant will be responsible for continuing to
collect the minimum lease payments only if a business (any business)
occupies the real estate. The lease agreement may contain a purchase
option, if the option is effective after a minimum five year ownership
requirement and if the purchase price equals (at a minimum) the re-
maining principal amount originally funded by the TCF which has not
been recaptured.

(2) (No change.)

(e) Application process for the infrastructure and real estate
programs. The TDA will only accept applications during the months
identified in the program guidelines. Applications are reviewed after
they have been competitively scored. Staff makes recommendation for
award to TDA executive director. TDA executive director makes the
final decision. The application and selection procedures consist of the
following steps:

(1) Each applicant must submit a complete application to
TDA’s Rural Economic Development Division [Trade and Investment
Division]. No changes to the application will be allowed after the ap-
plication deadline date, unless they are a result of TDA staff recom-
mendations. Any change that occurs will only be considered through
the amendment/modification process after the contract is signed.

(2) Upon receipt of applications, TDA staff reviews scores
for validity and ranks them in descending order.

(3) TDA staff will review the applications for eligibility
and completeness in descending order based on the scoring. The appli-
cant will be given 10 business days to rectify all deficiencies. An appli-
cation containing an excessive number of deficiencies, or deficiencies
of a material nature will be determined incomplete and returned. In the
event staff determines that an application contains activities that are
ineligible for funding, the application will be restructured or returned
to the applicant. An application resubmitted for future funding cycles
will be competing with those applications submitted for that cycle. No
preferential placement will be given an application previously submit-
ted and not funded.

(4) TDA staff then conducts a review of each complete ap-
plication to make threshold determinations with respect to:

(A) The financial feasibility of the business to be as-
sisted based on a credit analysis;
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(B) The strength of commitments from all other public
and/or private investments identified in the application;

(C) Whether the use of TCF is appropriate to carry out
the project proposed in the application;

(D) Whether efforts have been made to maximize other
financial resources[. The applicant must document that other funds are
unavailable to fund the project. Cities that collect an economic de-
velopment sales tax must document status of funds, including balance
available, monthly collections and a detailed list of outstanding com-
mitments];

(E) Whether there is evidence that the permanent jobs
created or retained will primarily benefit low-and-moderate income
persons; and

(F) The ability of the applicant to operate or maintain
any public facility, improvements, or services funded with TCDP
funds.

[(5) A copy of a complete application must be provided to
the appropriate Regional Review Committee (RRC). Proposals sub-
mitted for funding under the TCF require regional review "from the
standpoint of consistency with regional plans and other such consider-
ations" as provided for under the Texas Review and Comment System
and Chapter 391, Texas Local Government Code. It has been deter-
mined that the participation by the RRC, as defined in the TCDP An-
nual Action Plan, meets the intent and purpose of these statutes through
this concurrent review process. Each regional review committee may,
at its option, review and comment on an economic development pro-
posal from a jurisdiction within its state planning region. These com-
ments become part of the application file and are considered by the
staff provided, such comments are received by the staff prior to a rec-
ommendation to management.]

(5) [(6)] Upon TDA staff determination that an application
supports a feasible and eligible project, staff normally will schedule
a visit to the applicant jurisdiction to discuss the project and program
rules with the chief elected official (or designee), business representa-
tive(s), and to visit the project site.

(6) [(7)] TDA staff prepares a project report with recom-
mendations (for approval or denial) to TDA’s Commissioner.

(7) [(8)] The TDA Commissioner reviews the recommen-
dation and announces the final decision.

(8) [(9)] TDA staff works with the recipient to execute the
contract agreement. While the contract award must be based on the
information provided in the application, TDA staff may negotiate some
elements of the final contract agreement with the recipient.

(9) [(10)] The contract is drafted and then reviewed by
management and legal prior to two copies being mailed to award
recipient. Upon receipt, the award recipient has 30 days to review
and execute both copies. Once returned to TDA, the contract will be
fully executed by the TDA Commissioner and then a single copy is
returned to contractor.

(f) Scoring criteria for the infrastructure and real estate pro-
grams. There is a minimum 25-point threshold requirement. Applica-
tions will be reviewed for feasibility in descending order based on the
scoring criteria. There are a total of 100 points possible.

(1)-(2) (No change.)

(3) Jobs (maximum 20 points).

(A) Job Impact (maximum 10 points). Awarded by tak-
ing the business’ [Business’] total job commitment, created & retained,

and dividing by applicant’s 2000 unadjusted population. This equals
the job impact ratio. Score 5 points if this figure exceeds the median job
impact ratio for prior years; and score 10 points if this figure exceeds
200% of the ratio. County applicants should deduct the 2000 census
population amounts for all incorporated cities, except in the case where
the county is sponsoring an application for a business that is or will be
located in an incorporated city. In this case the city’s population would
be used, rather than the county’s.

(B) (No change.)

(4) (No change.)

(g) (No change.)

(h) Application process for the main street program. The ap-
plication and selection procedures consist of the following steps:

(1) Each applicant must submit two complete applications
to Texas Historical Commission (THC). No changes to the application
are allowed after the application deadline date, unless they are a result
of TDA staff recommendations. Any change that occurs will only be
considered through the amendment/modification process after the con-
tract is signed.

(2) Upon receipt of the applications, THC evaluates appli-
cations based on the scoring criteria and ranks them in descending or-
der.

(3) TDA staff will then review the four highest ranking ap-
plications for eligibility and completeness in descending order based
on the scoring. In the event the staff determines the application con-
tains activities that are ineligible for funding, the application will be
restructured or considered ineligible. The applicant will be notified of
any deficiencies and given 10 business days to rectify all deficiencies.
An application containing an excessive number of deficiencies, or defi-
ciencies of a material nature (e.g., lack of financial commitments) may
be declined. In any event a determination is made that an application
contains activities that are ineligible for funding, the application will be
restructured or declined and the application materials will be retained
by TDA. An application resubmitted for future funding cycles will be
competing with those applications submitted for that cycle. No prefer-
ential placement will be given an application previously submitted and
not funded.

(4) TDA staff then conducts a review of each complete ap-
plication to make threshold determinations with respect to:

(A) The project feasibility;

(B) The strength of commitments from all other public
and/or private investments identified in the application;

(C) Whether the use of TCF is appropriate to carry out
the project proposed in the application;

(D) Whether efforts have been made to maximize other
financial resources[. The applicant must document that other funds are
unavailable to fund the project. Cities that collect an economic de-
velopment sales tax must document status of funds, including balance
available, monthly collections and a detailed list of outstanding com-
mitments]; and

(E) The ability of the applicant to operate or maintain
any public facility, improvements, or services funded with TCF
[TCDP] funds.

[(5) A copy of a complete application must be provided to
the appropriate Regional Review Committee (RRC). Proposals sub-
mitted for funding under the TCF require regional review "from the
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standpoint of consistency with regional plans and other such consider-
ations" as provided for under the Texas Review and Comment System
and Chapter 391, Texas Local Government Code. It has been deter-
mined that the participation by the RRC, as defined in the TCDP An-
nual Action Plan, meets the intent and purpose of these statutes through
this concurrent review process. Each regional review committee may,
at its option, review and comment on an economic development pro-
posal from a jurisdiction within its state planning region. These com-
ments become part of the application file and are considered by THC
and TDA provided, such comments are received by TDA prior to a rec-
ommendation to management.]

(5) [(6)] Upon TDA staff determination that an application
supports a feasible and eligible project, an on-site visit to the four high-
est scoring applicants may be conducted by [THC and] TDA staff to
discuss the project and program rules with the chief elected official, as
applicable, or their designee and to visit the Main Street area.

(6) [(7)] TDA staff prepares a project report and makes a
recommendation for approval or denial to TDA’s Commissioner or the
Commissioner’s designee for the final decision.

(7) [(8)] The Commissioner reviews the recommendation
and, if approved, an award letter is sent to the applicant’s chief elected
official.

(8) [(9)] The contract is drafted and then reviewed by man-
agement and legal prior to two copies being mailed to award recipient.
Upon receipt, unless an extension is granted, award recipient has 30
days to review and execute both copies. Once returned to TDA, the
contract will be fully executed by the Commissioner or the Commis-
sioner’s designee and then a single copy is returned to contractor.

(i) (No change.)

(j) Threshold criteria for the main street [improvements] pro-
gram. In order for its application to be considered, an applicant must
meet the requirements of either paragraph (1) or (2) and paragraph (3)
of this subsection.

(1) The national objective of aiding in the prevention or
elimination of Slum or Blight on a spot basis. To show how this objec-
tive will be met, the applicant must:

(A) document that the project qualifies as slum or
blighted on a spot basis under local law; and

(B) describe the specific condition of blight or physical
decay that is to be treated.

(2) Area slums/blight objective. Document the boundaries
of the area designated as a slum or blighted, document the conditions
which qualified it under the definition in §255.1(a)(14) of this title (re-
lating to General Provisions), and the way in which the assisted activ-
ity addressed one or more of the conditions which qualified the area as
slum or blighted.

(3) Main street designation. The applicant must be desig-
nated by the THC as a Main Street City prior to submitting a TCF ap-
plication for main street improvements.

(k) Application process for the downtown revitalization
program. The TDA will only accept applications during the months
identified in the program guidelines. Applications are reviewed after
they have been competitively scored. Staff makes recommendation
for award to TDA executive director. TDA executive director makes
the final decision. The application and selection procedures consist
of the following steps:

(1) Each applicant must submit a complete application to
TDA’s Rural Economic Development Division. No changes to the ap-
plication will be allowed after the application deadline date, unless they
are a result of TDA staff recommendations. Any change that occurs
will only be considered through the amendment/modification process
after the contract is signed.

(2) Upon receipt of applications, TDA staff reviews scores
for validity and ranks them in descending order.

(3) TDA staff will review the applications for eligibility
and completeness in descending order based on the scoring. The appli-
cant will be given 10 business days to rectify all deficiencies. An appli-
cation containing an excessive number of deficiencies, or deficiencies
of a material nature will be determined incomplete and returned. In the
event staff determines that an application contains activities that are
ineligible for funding, the application will be restructured or returned
to the applicant. An application resubmitted for future funding cycles
will be competing with those applications submitted for that cycle. No
preferential placement will be given an application previously submit-
ted and not funded.

(4) TDA staff then conducts a review of each complete ap-
plication to make threshold determinations with respect to:

(A) The strength of commitments from all other public
and/or private investments identified in the application;

(B) Whether the use of TCF is appropriate to carry out
the project proposed in the application;

(C) Whether efforts have been made to maximize other
financial resources; and

(D) The ability of the applicant to operate or maintain
any public facility, improvements, or services funded with TCF funds.

(l) Scoring criteria for downtown revitalization program.
There are a total of 100 points.

(1) In the event of a tie score and insufficient funds to ap-
prove all applications, the following tie breaker criteria will be used.

(A) The tying applications are ranked from lowest to
highest based on poverty rate stated on the score sheet. Thus, prefer-
ence is given to the applicant with the higher poverty rate.

(B) If a tie still exists after applying the first criteria then
applications are ranked from lowest to highest based on unemployment
rate stated on the score sheet. Thus, preference is then given to the
applicant with the higher unemployment rate.

(2) Maximum 100 points.

(A) Unemployment (maximum 10 points). Five points
awarded if the applicant’s unemployment rate (for cities, the most re-
cently available quarterly city rate will be used; for counties, the most
recently available quarterly county or census tract rate, for where the
business site is located, whichever is higher, will be used) is higher than
the state rate, indicating that the community is economically below the
state average. Ten points awarded if the applicant’s most recently avail-
able quarterly unemployment rate is 1.5% over the state rate.

(B) Poverty (maximum 15 points). Awarded if the ap-
plicant’s most recently available annual county poverty rate, as pro-
vided in Appendix A of the Application, is higher than the annual state
rate, indicating that the community is economically below the state av-
erage. Applicants will score 5 points if their rate meets or exceeds the
state average; score 10 points if this figure exceeds the state average by
at least 15%; and score 15 points if this figure exceeds the state average
by at least 25%.
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(C) Enterprise/Empowerment/Defense Zone (maxi-
mum 5 points). A project located in a state designated enterprise zone,
federal enterprise community, federal empowerment zone, or defense
zone receives these five points.

(D) Previous Contracts (Maximum 10 points). Award 5
points if the community has been awarded one contract in the current
calendar year or preceding 2 calendar years. Award 10 points if the
community has been awarded zero contracts in the current calendar
year or the preceding 2 calendar years.

(E) Community Population (maximum 10 points).
Points are awarded to applying cities with populations of 5,050 or
less, using 2000 census data. Score 5 points if the city is located in
a county with a population of 35,000 or less; and score 5 additional
points if the population of the city is less than 5,050.

(F) Community Income (maximum 10 points). Ten
points awarded to communities that have a low and moderate income
level for a 4 person household that is in the bottom 90% of all county
level 4 person low and moderate income levels.

(G) Leverage (maximum 10 points). A 10% cash match
is required for the grant. Additional points will be given for additional
matching funds. 10% additional match equals 5 points. 20% additional
match equals 10 points. The additional match can be cash and in-kind.

(H) Minority Hiring (maximum 10 points). Measures
applicant’s hiring practices. Award 5 points if the city’s minority em-
ployment rate is equal to or greater than the community minority per-
centages rate. Award 10 points if the city’s minority employment rate
is equal to or greater than 125% of the community minority percentage
rate.

(I) Commercial Support (maximum 10 points) Award 5
points for letters from 50% or more of the businesses in the Downtown
Revitalization area. Award 10 points for letters from 75% of the busi-
nesses in the Downtown Revitalization area.

(J) Sidewalks/ADA Compliance (10 points). A mini-
mum of 70% of the requested funds must be used for sidewalk/ADA
compliance.

(m) Threshold criteria for the downtown revitalization pro-
gram. In order for its application to be considered, an applicant must
meet the requirements of either paragraph (1) or (2) of this subsection.

(1) The national objective of aiding in the prevention or
elimination of Slum or Blight on a spot basis. To show how this objec-
tive will be met, the applicant must:

(A) document that the project qualifies as slum or
blighted on a spot basis under local law; and

(B) describe the specific condition of blight or physical
decay that is to be treated.

(2) Area slums/blight objective. Document the boundaries
of the area designated as a slum or blighted, document the conditions
which qualified it under the definition in §255.1(a)(14) of this title (re-
lating to General Provisions), and the way in which the assisted activ-
ity addressed one or more of the conditions which qualified the area as
slum or blighted.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 10,

2003.

TRD-200308487
Robt. J. "Sam" Tessen
Executive Director
Office of Rural Community Affairs
Earliest possible date of adoption: January 25, 2004
For further information, please call: (512) 936-6710

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

PART 1. RAILROAD COMMISSION OF
TEXAS

CHAPTER 3. OIL AND GAS DIVISION
16 TAC §3.80

The Commission proposes to amend §3.80, relating to Commis-
sion Forms, Applications and Filing Requirements, to add lan-
guage concerning electronic filings with the Commission, to re-
quire rulemaking for adoption or revision of forms, and to incor-
porate a list of current forms and their creation or last revision
dates.

Over the past few years, the procedure for updating Oil and
Gas Division forms to meet Commission and external customer
needs has been inconsistent. There is a need for a formal forms
adoption process to balance changes to forms with the needs of
staff and other stakeholders, computer programming and other
information technologies capabilities and priorities, and legal is-
sues concerning notice of form changes. Furthermore, the Com-
mission’s ongoing Oil & Gas Migration (OGM) Project is bringing
about increased electronic filing capabilities and form changes,
and thus makes more urgent the need for a more structured--
even formal--process.

In the past, forms were revised with input from Commission staff
and external customers through an informal process. Currently,
§3.80 states that "the Commission may revise any forms, at its
discretion, without having a rulemaking proceeding if the revi-
sions do not result in any substantive changes to the forms"
(emphasis added); however, the rule does not define "substan-
tive changes." In addition, stakeholders have advised the Com-
mission that even seemingly minor changes to some forms may
present major problems for them. Further, the Commission’s Of-
fice of General Counsel (OGC) has indicated that it is prefer-
able that any form the Commission requires be adopted or re-
vised through formal rulemaking, and that rulemaking is legally
required when information regarding the necessity and use of a
form, and the penalties for failure to comply, are found only on
the form itself.

The Commission evaluated several possible options for address-
ing these issues. The first option was to amend each rule per-
taining to a form to include a specific reference to the appropri-
ate form or forms, and to initiate a rulemaking to amend that rule
when a form change is proposed. The form would show as the
creation or revision date the effective date of the rule amend-
ment. A second option was to amend §3.80 to include a list of
all forms with the creation or last revision date and to amend
§3.80 whenever a new or amended form is proposed. A third
option was to provide for both informal and formal notice of, and
opportunity to comment on, proposed forms changes through
publication on the Commission’s web site and in the section of
the Texas Register entitled "In Addition."
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Discussion of Oil and Gas Division forms and the need for a
more structured process also was targeted in Commissioner
(then Chairman) Michael Williams’ Regulatory Vision effort
by the "Process for Managing Forms Issue Group" (the Issue
Group). This group, made up of Commission staff and industry
representatives, consulting firms, and other stakeholders, de-
veloped a procedure for managing Oil and Gas Division forms,
which would be a more formalized version of the Commission’s
past process. This more structured and formal procedure would
direct all requests for form changes to the Oil and Gas Division
Director; include establishment of a Form Work Group for each
proposed form change; incorporate a period of informal review
and comment; and include a formal rulemaking process to
amend §3.80 to approve and adopt the new or amended form.
The process for managing forms recommended by the Issue
Group is as follows:

Process for Managing Oil and Gas Division Forms developed by
the Issue Group

1. Forms changes will be initiated through: (1) a change in a rule
or law; (2) a request from a Commissioner or agency staff; or (3)
a request from an external customer.

2. Any change requested by staff or an external customer will be
required to be accompanied by an explanation of and support for
the proposed changes and a preliminary identification of impacts
to the Commission.

3. The request will be submitted to the Oil and Gas Division Di-
rector (the Director), who either will refer it back to the originator
with a request for more information or a rejection of the proposal
or will authorize an ad hoc Form Work Team with instructions to
proceed with the proposed change.

4. The Form Work Team, which will include appropriate Oil and
Gas Division, Information Technologies Division, and Office of
General Counsel staff, will perform a detailed analysis and draft
the proposed new or amended form; circulate the proposal within
the Commission; and complete a final draft form.

5. The Director will request approval from the Commission to
seek comments from external stakeholders.

6. If the Commission approves the request, staff will provide
notice of the proposed form change in the Texas Register in the
"In Addition" section; on the Commission’s Web site; and in a
stripout, subscription, or stakeholder mailing list, as appropriate.

7. The Form Work Team will receive and analyze comments and
recommendations from all stakeholders and will revise the draft
form as necessary and appropriate.

8. The Form Work Team will draft the proposed amendment to
§3.80 and any necessary amendments to other rules.

9. The Form Work Team will send the final draft new or amended
form and the proposed rule amendments to the Director.

10. The Director will request Commission approval to publish for
formal comment the proposed new or amended form and rule
amendments.

11. If the Commission approves, staff will submit for publication
the proposed rule amendments and a copy of the proposed new
or amended form in the Texas Register for formal comment.

12. After the comment deadline, the Form Work Team will review
and analyze the comments and make changes, if necessary and
appropriate, to the form and/or rule(s).

13. The Director will request that the Commission adopt the rule
amendments and new or amended form.

14. If the Commission adopts the rule and the form, staff will sub-
mit for publication the final rule(s) and form in the Texas Register.

The process proposed by the Issue Group includes both informal
comment and formal comment associated with rulemaking; thus,
it is not expeditious. The proposed forms management process
may not be realistic over the next few years for forms changes
that result from the Commission’s OGM Project because of firm
project deadlines for completing certain work and the need to
finalize internal data information needs. In addition, the need
for rapid progress in the OGM Project may mean that there will
not be sufficient time to allow informal comment prior to formal
comment through rulemaking.

The OGM Project is a major business process re-engineering
and information technology initiative to move the Commission’s
outdated computer mainframe technologies to an open systems
environment. The purpose of the project is to improve the Oil
and Gas Division’s internal business processes and provide the
public with access to accurate information in a real-time envi-
ronment. Additionally, this project provides the opportunity for
reassessing data reporting requirements and for enhancing fil-
ing capabilities through an improved Electronic Data Interchange
(EDI) process and on-line filing system. The Commission’s OGM
Project, into which Electronic Compliance and Approval Process
(ECAP) has been incorporated, will eventually enable the Com-
mission to meet its ultimate goal of implementing a totally pa-
perless electronic workflow system for regulatory permitting and
reporting through the use of Internet-based technologies, re-
lational databases, document imaging, and workflow software.
Therefore over the next few years, the Commission periodically
will be revising forms or adopting new ones to reflect new screen
configurations for all compliance permits and performance re-
ports that are filed with the Commission.

The Commission’s objective is to provide as much time as pos-
sible for stakeholder review and comment without delaying work
on the OGM Project. Therefore, during the OGM Project, the
Commission will be asking stakeholders for up-front comments
on Commission forms that the Commission may consider during
the OGM Project, and will use the Commission’s web site to no-
tify stakeholders of upcoming proposed form changes and to ob-
tain stakeholder input in a more expeditious manner than would
be possible through an extended informal comment period. The
proposed amendments to §3.80 will establish the process to be
used in the future and, at the very least, will assure that stake-
holders will have an opportunity to submit formal comments on
any form change proposed by the Commission. The Commis-
sion also proposes to revise language relating to electronic filing
in anticipation of changes and/or new electronic filing opportu-
nities that will develop in association with the expansion of the
ECAP and the OGM Project.

The Commission proposes to amend §3.80(a) to delete
language that allows the Commission to revise any form, at
its discretion, without having a rulemaking proceeding. The
proposed amendment also adds Table 1, entitled Railroad
Commission Oil and Gas Division Forms, which lists all Oil
and Gas Division forms and the date that each was adopted
or last revised. The Commission proposes to add language to
subsection (a) to require that a complete set of all Oil and Gas
Division forms be posted on the Commission’s web site. The
Commission proposes to add language in subsection (a) to allow
an organization to file any required or discretionary filing using
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either the prescribed paper form or any electronic filing process
in accordance with subsections (e) or (f) of §3.80, as applicable.
The Commission also proposes to add language in subsection
(a) to allow the Commission to accept an earlier version of a
prescribed form, provided that it contains all currently-required
information. The expected result is that stakeholders will have
specific notice of when the Commission proposes to adopt or
change a form and will have an opportunity to comment through
the formal rulemaking process. These proposed amendments
will also provide the regulated community with a list of all Oil
and Gas Division forms and the creation or revision date of the
current versions.

The Commission proposes to amend §3.80(b), relating to
definitions, to alphabetize the definitions, to add a definition for
"form," and to replace the existing definition of "electronic filing"
with a definition of "electronic filing process." The Commission
proposes to define "form" as a "printed or typed document or
electronic submission, including any necessary instructions,
with blank spaces for insertion of required or requested specific
information." The Commission proposes to define "electronic fil-
ing process" as "an electronic transmission to the Commission in
a prescribed form and/or format authorized by the Commission
and completed in accordance with Commission instructions."

The Commission proposes to amend §3.80(c) to change the five
years to seven years, in accord with amendments to Texas Nat-
ural Resources Code, §91.114(a)(2), made by Senate Bill 1484
(Acts 2003, 78th Legislature, ch. 956, §1, effective June 20,
2003).

The Commission proposes to add a new subsection (e), re-
lating to authorization and standards for electronic filing. New
§3.80(e)(1) allows an organization to file electronically any
form listed on Table 1 for which the Commission has provided
an electronic version, provided that the organization pays all
required filing fees and complies with all requirements, including
but not limited to security procedures, for electronic filing.

Proposed new §3.80(e)(2) provides that an organization filing
or upon whose behalf is filed electronically any form shall be
deemed to have knowledge of and to be responsible for the
information filed on a form pursuant to the statutory require-
ments, restrictions, and standards found in and pertaining to
Texas Natural Resources Code, Title 3 (oil and gas well drilling,
production, and plugging); Texas Natural Resources Code, Title
5 (geothermal resources); Texas Natural Resources Code, Title
11 (hazardous liquids storage); Texas Utilities Code, Chapter
121, Subchapter I (sour gas pipeline facilities); Texas Water
Code, §26.131 (discharge permits); Texas Water Code, Chapter
27 (class II injection and disposal wells and class III brine
mining wells); Texas Water Code, Chapter 29 (oil and gas waste
haulers); Texas Health and Safety Code, §401.415 (oil and gas
naturally occurring radioactive material (NORM) waste); and
Texas Administrative Code, Title 16, Chapter 3 and Chapter 4.

Proposed new §3.80(e)(2) would also require that all electronic
forms that an organization transmits or that are transmitted on its
behalf be transmitted in the manner prescribed by the Commis-
sion that is compatible with its software, equipment, and facilities.
This proposed new paragraph would also provide that the Com-
mission may notify an organization electronically of, and may
provide the ability for an organization to confirm, the Commis-
sion’s receipt of a form electronically submitted by or on behalf of
that organization. Numerous operators contract with third-party
consultants to handle required and discretionary filings with the
Commission. Because an organization whose name appears on

a form filed with the Commission is ultimately responsible for the
filing and the information contained in the filing, the Commission
proposes to build into its new open computer system a method by
which to notify an organization of an electronic filing or a way for
an organization to electronically check to determine if the Com-
mission has received any electronic filings for that organization.

The Commission proposes language in §3.80(e)(3) to reiterate
the Commission’s existing duty to hold an organization responsi-
ble, under the penalties prescribed in Texas Natural Resources
Code, §91.143, for all forms, information, or data that an organ-
ization files or that is filed on its behalf. The proposed new lan-
guage reiterates that each organization has an obligation to re-
view and correct, if necessary, all forms, information, or data that
an organization files or that is filed on its behalf.

Proposed new §3.80(e)(4) provides that the Commission may
give electronic notice to an organization of an electronic filing,
and may provide the ability for an organization to check whether
the Commission has received electronic filings it made or that
were made on its behalf.

Proposed new §3.80(e)(5) states that the Commission deems
the signature of an organization’s authorized representative to
appear on each form submitted electronically by or on behalf of
the organization, as if this signature actually appears, as of the
time the form is submitted electronically to the Commission.

Proposed new §3.80(e)(6) reiterates each organization’s re-
sponsibility, under the penalties prescribed in Texas Natural
Resources Code, §91.143, for all forms, information, or data
that an organization files or that is filed on its behalf. The
Commission charges each organization with the obligation
to review and correct, if necessary, all forms or data that an
organization files or that are filed on its behalf.

The Commission proposes to delete existing §3.80(e), which re-
ferred to requirements for electronic filing under ECAP. The Com-
mission also proposes to delete the language in existing §3.80(f),
which relates to requirements for electronic filing under the EDI
program. The language in both these subsections is proposed to
be replaced with the broader language in proposed new §3.80(e)
to accommodate possible changes in the requirements for elec-
tronic filing associated with the Commission’s new automated
systems. There will be no immediate changes for any opera-
tor that has met the ECAP and EDI filing requirements. The
Commission will provide advance notice of any future changes
in electronic filing requirements.

The Commission proposes to re-designate current §3.80(g), re-
lating to other electronic transmission, to subsection (f), to allow
the Commission, at its discretion, to accept any other documents
or data electronically transmitted.

In conjunction with the proposed amendments to §3.80, the
Commission also proposes to adopt revised forms related to
Class II Underground Injection Control (UIC) well applications,
adopt a new production reporting form (Form PR), and adopt a
revised Form W-1 (Application for Permit to Drill, Recomplete,
or Re-Enter), as well as new forms W-1D and W-1H (Directional
Well Information and Horizontal Well Information, respectively).

The Commission proposes to revise Form W-14, Application to
Dispose of Oil and Gas Waste by Injection into a Formation Not
Productive of Oil and Gas; Form H-1, Application to Inject Fluid
into a Reservoir Productive of Oil or Gas; and Form H-1A, Injec-
tion Well Data (an attachment to Form H-1). The Commission
proposes to add a few new data elements to these forms which
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the Commission requires to enable review of the application but
for which there is currently no space on the forms. The Com-
mission also proposes to delete certain information currently re-
quested on the forms, but not required by the rules. These
form revisions have been in development for several years--the
latest discussions occurred in conjunction with Commissioner
Williams’ Regulatory Vision efforts--with much opportunity for re-
view and comment by stakeholders. Copies of the proposed re-
vised forms are being published in this issue of the Texas Reg-
ister for review and comment. Upon adoption of the revisions to
these UIC forms, the new revision date will be indicated on Table
1.

As a part of the ongoing OGM Project, the Commission is
proposing revisions to Form W-1, Application to Drill, Deepen,
Plug Back, or Reenter, as well as adoption of two proposed
new forms, Form W-1D, Directional Well Information, and Form
W-1H, Horizontal Well Information. These proposed new forms
contain no new data requirements. The proposed revision to
Form W-1 and the new Forms W-1H and W-1D reflect the
current flow of the ECAP screens for electronically applying for
a drilling permit and will facilitate the Commission’s conversion
of the filing, review and approval of a well’s drilling permit
application to a completely electronic process.

In addition, the Commission proposes to revise Form P-1, Pro-
ducer’s Monthly Report of Oil Wells, and Form P-2, Producer’s
Monthly Report of Gas Wells, to consolidate production reporting
on one monthly form, the proposed new Form PR, Monthly Pro-
duction Report. Proposed new Form PR was initially presented
to potentially affected external stakeholders, including represen-
tatives of industry, consultants, and forms software providers, at
an October 10, 2003, meeting as a part of the OGM project. The
comments on the proposed revised production reporting form
received by the Commission as a result of that meeting were
generally positive. Changes on the proposed new Form PR in-
clude elimination of gas lift volumes, elimination of disposition
Code 9 for well separation extraction loss on gas wells, and a
break-down for more specificity on disposition Code 7 (other dis-
positions).

The Commission is requesting comments on these proposed
forms as part of this rulemaking. The Commission is currently in
the process of contracting with a third party to help with form de-
sign so that these forms can be scanned; therefore, the specific
format design of the forms proposed today may change slightly,
but the overall format and required information will not change
substantially.

In addition, the Commission is currently beginning work on
several other Commission forms for the fiscal year 2004 OGM
project. These forms include Form T-1, Monthly Transportation
and Storage Report, Form P-4, Producer’s Transportation
Authority and Certificate of Compliance, and Form P-5, Organi-
zation Report. The Commission specifically solicits comments
on these forms, even though they are not part of the current
proposal.

Leslie Savage, Oil and Gas Division planner, has determined
that for each year of the first five years the amendments as pro-
posed will be in effect, there will be no fiscal implications for lo-
cal governments and no net fiscal implications for the state. The
largest portion of the proposed amendments to §3.80 relates to
changes that the Commission already has planned in associa-
tion with the OGM Project. The Commission has drafted this
proposed language with sufficient breadth to consider any of the

possible options related to electronic filing that might be consid-
ered for adoption through the OGM Project.

Ms. Savage has estimated that the cost of compliance with
the proposed amendments to §3.80 for individuals, small busi-
nesses, or micro-businesses will be negligible. At this time, elec-
tronic filing of Oil and Gas Division information at the Commis-
sion is discretionary; currently, the Commission does not require
electronic filing of any Oil and Gas Division documents or data.
Those entities currently filing production reports electronically
may incur costs associated with system conversion. However,
the Commission has no information that would allow it to esti-
mate this cost. The Commission specifically solicits information
and comments concerning potential costs of using electronic fil-
ing procedures.

Texas Government Code, §2006.002, requires a state agency
considering adoption of a rule that would have an adverse eco-
nomic effect on small businesses or micro-businesses to reduce
the effect if doing so is legal and feasible considering the pur-
pose of the statutes under which the rule is to be adopted. Be-
fore adopting a rule that would have an adverse economic ef-
fect on small businesses or micro-businesses, a state agency
must prepare a statement of the effect of the rule on small busi-
nesses and micro-businesses, which must include an analysis
of the cost of compliance with the rule for small businesses and
micro-businesses and a comparison of that cost with the cost of
compliance for the largest businesses affected by the rule, using
cost for each employee, cost for each hour of labor, or cost for
each $100 of sales.

Because entities required to file an organization report and affili-
ates of such entities performing operations within the jurisdiction
of the Commission are not required to make filings with the Com-
mission reporting number of employees, labor costs, amount
of sales, or gross receipts, the Commission cannot determine
whether a particular entity required to comply with §3.80 may be
a small business or a micro-business. However, the Commis-
sion has determined that it is likely that some operators would
meet the definitions of these terms in Texas Government Code,
§2006.001. The Commission assumes further that, during a
given year, at least one entity that would wish to make an elec-
tronic filing with the Commission in accordance with §3.80 would
be an individual, small business, or micro-business. For the pur-
pose of making the comparison required by Texas Government
Code, §2006.002(c), the Commission assumes that the cost of
writing, typing, copying, and mailing any form necessary to en-
able the business to make electronic filings with the Commission
is $50. Therefore, the cost of complying with §3.80, as amended,
would be $50 per employee if the entity has one employee, $2.50
per employee if the entity has 20 employees, and $0.50 per em-
ployee if the entity has 99 employees. Comparable cost per em-
ployee of electronic filing for the largest businesses affected by
the proposed amendment would be $0.10 for an employer of 500
persons and $0.05 for an employer of 1,000 persons.

After the entity has completed the necessary requirements to
enable the entity to file documents and data with the Commission
electronically, the entity should save money previously spent on
postage and handling.

Comments on the proposal may be submitted to Rules Coor-
dinator, Office of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.html; or by electronic
mail to rulescoordinator@rrc.state.tx.us. The Commission
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specifically requests comments and information on the pro-
posed form changes that are part of this rulemaking, and on any
Commission form that might be affected in the future because of
the OGM Project or other factors. The Commission will accept
comments for 30 days after publication in the Texas Register,
and encourages all interested persons to submit comments no
later than the deadline. The Commission cannot guarantee
that comments submitted after the deadline will be considered.
For further information, call Ms. Savage (512) 463-7308. The
status of Commission rulemakings in progress is available at
www.rrc.state.tx.us/rules/proposed.html.

The Commission proposes the amendments to §3.80 pursuant
to Texas Natural Resources Code, §§81.051 and 81.052, which
give the Commission jurisdiction over all persons owning or en-
gaged in drilling or operating oil or gas wells and persons own-
ing or operating pipelines in Texas and the authority to adopt all
necessary rules for governing and regulating persons and their
operations under Commission jurisdiction; and §91.142, which
requires the Commission to obtain specified information from a
person, firm, partnership, joint stock association, corporation, or
other domestic or foreign organization operating wholly or par-
tially in this state and acting as principal or agent for another for
the purpose of performing operations which are within the juris-
diction of the Commission.

Statutory authority: Texas Natural Resources Code, §§81.051,
81.052, and 91.142.

Cross-reference to statute: Texas Natural Resources Code,
§§81.051, 81.052, and 91.142.

Issued in Austin, Texas on December 9, 2003.

§3.80. Commission Oil and Gas Forms, Applications, and Filing Re-
quirements.

(a) Forms. Forms required to be filed at the Commission shall
[will] be those prescribed by the Commission as listed in Table 1 of
this subsection. [The Commission may revise any forms, at its discre-
tion, without having a rulemaking proceeding if the revisions do not
result in any substantive changes to the forms.] A complete set of all
Commission forms listed on Table 1 required to be filed at the Com-
mission shall [will] be kept by the Commission secretary and posted
on the Commission’s web site. Notice of any new or amended forms
shall be issued by the Commission. For any required or discretionary
filing, an organization may either file the prescribed form on paper or
use any electronic filing process in accordance with subsections (e) or
(f) of this section, as applicable. The Commission may at its discretion
accept an earlier version of a prescribed form, provided that it contains
all required information.
Figure: 16 TAC §3.80(a)

(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Commission--The Railroad Commission of Texas.

(2) Electronic filing process--An electronic transmission to
the Commission in a prescribed form and/or format authorized by the
Commission and completed in accordance with Commission instruc-
tions.

[(2) Position of ownership or control--A person holds a po-
sition of ownership or control in an organization if the person is:]

[(A) an officer or director of the organization;]

[(B) a general partner of the organization;]

[(C) the owner of an organization which is a sole pro-
prietorship;]

[(D) the owner of more than a 25 percent ownership in-
terest in the organization; or]

[(E) the designated trustee of the organization.]

(3) Form--A printed or typed paper document or electronic
submission, including any necessary instructions, with blank spaces for
insertion of required or requested specific information.

[(3) Violation--Non-compliance with a statute, commis-
sion rule, order, license, permit, or certificate relating to safety or the
prevention or control of pollution.]

[(4) Electronic filing--An electronic transmission to the
commission in the prescribed form and format authorized by the
commission.]

(4) [(5)] Organization--Any person, firm, partnership, joint
stock association, corporation, or other organization, domestic or for-
eign, operating wholly or partially within this state, acting as principal
or agent for another, for the purpose of performing operations within
the jurisdiction of the Commission.

(5) Position of ownership or control--A person holds a po-
sition of ownership or control in an organization if the person is:

(A) an officer or director of the organization;

(B) a general partner of the organization;

(C) the owner of an organization which is a sole propri-
etorship;

(D) the owner of more than a 25 percent ownership in-
terest in the organization; or

(E) the designated trustee of the organization.

(6) Violation--Non-compliance with a statute, Commission
rule, order, license, permit, or certificate relating to safety or the pre-
vention or control of pollution.

(c) Organization eligibility. The Commission may not accept
an organization report or an application for a permit, or approve a cer-
tificate of compliance if:

(1) the organization that submitted the report, application,
or certificate violated a statute or Commission rule, order, license, cer-
tificate, or permit that relates to safety or the prevention or control of
pollution; or

(2) any person who holds a position of ownership or con-
trol in the organization has, within the seven [five] years preceding the
date on which the report, application, or certificate is filed, held a po-
sition of ownership or control in another organization, and during that
period of ownership or control the other organization violated a statute
or Commission rule, order, license, permit, or certificate that relates to
safety or the prevention or control of pollution.

(d) Violations. An organization has committed a violation if
there is either a Commission order against an organization finding that
the organization has committed a violation and all appeals have been
exhausted or an agreed order entered into by the Commission and an
organization relating to an alleged violation, and:

(1) the conditions that constituted the violation or alleged
violation have not been corrected;

(2) all administrative, civil and criminal penalties, if any,
relating to the violation or agreed settlement relating to an alleged vi-
olation have not been paid; or
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(3) all reimbursements of costs and expenses, if any, as-
sessed by the Commission relating to the violation or to the alleged
violation have not been collected.

(e) Authorization and standards for electronic filing.

(1) An organization may file electronically any form listed
on Table 1 for which the Commission has provided an electronic ver-
sion, provided that the organization pays all required filing fees and
complies with all requirements, including but not limited to security
procedures, for electronic filing.

(2) The Commission deems an organization that files elec-
tronically or on whose behalf is filed electronically any form, as of
the time of filing, to have knowledge of and to be responsible for the
information filed on the form, pursuant to the statutory requirements,
restrictions, and standards found in and pertaining to:

(A) Texas Natural Resources Code, Title 3 (oil and gas
well drilling, production, and plugging);

(B) Texas Natural Resources Code, Title 5 (geothermal
resources);

(C) Texas Natural Resources Code, Title 11 (hazardous
liquids storage);

(D) Texas Utilities Code, Chapter 121, Subchapter I
(sour gas pipeline facilities);

(E) Texas Water Code, §26.131 (discharge permits);

(F) Texas Water Code, Chapter 27 (class II injection and
disposal wells and class III brine mining wells);

(G) Texas Water Code, Chapter 29 (oil and gas waste
haulers);

(H) Texas Health and Safety Code, §401.415 (oil and
gas naturally occurring radioactive material (NORM) waste); and

(I) Texas Administrative Code, Title 16, Chapter 3 (Oil
and Gas Division) and Chapter 4 (Environmental Protection).

(3) All forms that an organization submits or that are sub-
mitted on behalf of an organization shall be transmitted in the man-
ner prescribed by the Commission that is compatible with its software,
equipment, and facilities.

(4) The Commission may provide notice electronically to
an organization of, and may provide an organization the ability to con-
firm electronically, the Commission’s receipt of a form submitted elec-
tronically by or on behalf of that organization.

(5) The Commission deems that the signature of an organi-
zation’s authorized representative appears on each form submitted elec-
tronically by or on behalf of the organization, as if this signature actu-
ally appears, as of the time the form is submitted electronically to the
Commission.

(6) The Commission holds each organization responsible,
under the penalties prescribed in Texas Natural Resources Code,
§91.143, for all forms, information, or data that an organization files or
that is filed on its behalf. The Commission charges each organization
with the obligation to review and correct, if necessary, all forms or
data that an organization files or that are filed on its behalf.

[(e) Requirements for electronic filing under the Electronic
Compliance and Approval Process (ECAP). An organization may sub-
mit to the commission an electronic filing pursuant to the Electronic
Compliance and Approval Process if:]

[(1) the organization and the commission have executed a
Master Electronic Filing Agreement;]

[(2) the commission has authorized the electronic filing in a
prescribed form and format as identified in Supplement 1 to the Master
Electronic Filing Agreement;]

[(3) the organization has filed a Security Administrator
Designation with the commission; and]

[(4) the organization pays all required filing fees.]

[(f) Requirements for electronic filing under the Electronic
Data Interchange (EDI) program. An organization may submit an
electronic filing with the commission pursuant to the Electronic Data
Interchange program if:]

[(1) the organization has executed a Master Electronic Fil-
ing Certification;]

[(2) the commission has authorized the electronic filing in
a prescribed form and format under Electronic Data Interchange pro-
gram; and]

[(3) the organization and any authorized agent comply with
all provisions published by the commission for electronic filings.]

(f) [(g)] Other electronic transmissions. The Commission may
at its discretion accept other documents or data [written notice] elec-
tronically transmitted.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 9,

2003.

TRD-200308449
Mary Ross McDonald
Managing Director
Railroad Commission of Texas
Earliest possible date of adoption: January 25, 2004
For further information, please call: (512) 475-1295

♦ ♦ ♦
TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 61. SCHOOL DISTRICTS
SUBCHAPTER AA. COMMISSIONER’S
RULES
DIVISION 2. SCHOOL FINANCE
19 TAC §61.1012

The Texas Education Agency (TEA) proposes an amendment
to §61.1012, concerning contracts and tuition for education out-
side a district. The section establishes definitions, explains tu-
ition charges for transfer students, and describes the maximum
tuition amount allowed for property value adjustment. The pro-
posed amendment would modify the existing rule to allow a dis-
trict to charge tuition at a rate higher than the rate limit estab-
lished by statute, while limiting the tuition-related adjustment to
the district’s property value to the statutory limit, in accordance
with House Bill (HB) 1619, 78th Texas Legislature, 2003.
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Through 19 TAC §61.1012, adopted to be effective September
7, 2000, the commissioner exercised rulemaking authority relat-
ing to contracts for tuition outside a school district. In accordance
with TEC, §25.039 and §42.106, the current rule establishes def-
initions, explains tuition charges for transfer students, and de-
scribes the maximum tuition amount allowed for property value
adjustment. HB 1619, 78th Texas Legislature, 2003, modified
TEC, §25.039 and §42.106, allowing a district to charge tuition
at a rate higher than the rate limit established in statute. How-
ever, a district’s tuition-related adjustments to property value are
still statutorily limited.

The proposed amendment to 19 TAC §61.1012 adds language in
subsection (b) to address higher tuition rates, the written agree-
ment between the home district and the receiving district, and
the adjusted property value for the home district. In addition, lan-
guage is added in subsection (c) to clarify the maximum amount
to be used in the adjustment to property value.

Joe Wisnoski, deputy associate commissioner for school finance
and fiscal analysis, has determined that for the first five-year pe-
riod the amendment is in effect there will be no fiscal implications
for state or local government as a result of enforcing or adminis-
tering the section.

Mr. Wisnoski has determined that for each year of the first five
years the amendment is in effect the public benefit anticipated
as a result of enforcing the section will be more latitude for local
school districts in negotiating tuition rates for transfer students.
There will not be an effect on small businesses. There is no
anticipated economic cost to persons who are required to comply
with the amendment as proposed.

Comments on the proposal may be submitted to Cristina De La
Fuente-Valadez, Policy Coordination, 1701 North Congress Av-
enue, Austin, Texas 78701, (512) 475-1497. Comments may
also be submitted electronically to rules@tea.state.tx.us or faxed
to (512) 463-0028. All requests for a public hearing on the pro-
posed amendment submitted under the Administrative Proce-
dure Act must be received by the commissioner of education not
more than 15 calendar days after notice of a proposed change
in the section has been published in the Texas Register.

The amendment is proposed under the Texas Education Code,
§25.039 and §42.106, as amended by HB 1619, 78th Texas Leg-
islature, 2003, which authorize the commissioner of education to
by rule specify the amount of tuition to be paid under contract for
education of students outside a district.

The amendment implements the Texas Education Code,
§25.039 and §42.106.

§61.1012. Contracts and Tuition for Education Outside District.
(a) Definitions. The following words and terms, when used

in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Home district--District of residence of a transferring
student.

(2) Receiving district--District to which a student is trans-
ferring for the purpose of obtaining an education.

(3) Tuition--Amount charged to the home district by the
receiving district to educate the transfer student.

(b) Tuition charge for transfer students. For the purposes of ad-
justing the property value of the home district as authorized by Texas
Education Code (TEC), §42.1606, the amount of tuition that may be
attributed [Tuition charged] to a home district for a transfer student in

payment for that student’s education may not exceed an amount per
enrollee calculated for each receiving district. The calculated limit ap-
plies only to tuition paid to a receiving district for the education of a
student at a grade level not offered in the home district. Tuition may
be set at a rate higher than the calculated limit if both districts enter a
written agreement, but the calculated tuition limit will be used in the
calculation of adjusted property value for the home district. The calcu-
lation will utilize the most currently available data in an ongoing school
year to determine the limit that applies to the subsequent school year.
For purposes of this section, the number of students enrolled in a dis-
trict will be appropriately adjusted to account for students ineligible for
the Foundation School Program funding and those eligible for half-day
attendance.

(1) Excess maintenance and operations (M&O) revenue
per enrollee. A district’s excess M&O revenue per enrollee is defined
as the sum of state aid in accordance with TEC, [Texas Education
Code (TEC),] Chapter 42, Subchapters B, C, and F, plus M&O tax
collections, with the sum divided by enrollment, less the state aid
gained by the addition of one transfer student. M&O taxes exclude the
local share of any lease purchases funded in the Instructional Facilities
Allotment (IFA) as referenced in TEC, Chapter 46, Subchapter A.

(A) The data for this calculation are derived from the
Public Education Information Management System (PEIMS) fall data
submission (budgeted M&O tax collections and student enrollment)
and the Legislative Payment Estimate (LPE) data (Foundation School
Program (FSP) student counts and property value).

(B) The state aid gained by the receiving district from
the addition of one transfer student is computed by the commissioner
of education. The calculation assumes that the transfer student partic-
ipates in the special programs at the average rate of other students in
the receiving district.

(2) Excess debt revenue per enrollee. A district’s excess
debt revenue per enrollee is defined as Interest and Sinking Fund (I&S)
taxes budgeted to be collected that surpass the taxes equalized by the
IFA pursuant to TEC, Chapter 46, Subchapter A, and the Existing Debt
Allotment (EDA) pursuant to TEC, Chapter 46, Subchapter B, divided
by enrollment.

(A) The local share of the IFA for bonds and the local
share of the EDA are subtracted from debt taxes budgeted to be col-
lected as reported through PEIMS.

(B) The estimate of enrollment includes transfer stu-
dents.

(3) Base tuition limit. The base tuition limit per transfer
student for the receiving district is a percentage of its state and local
entitlement per enrollee from both tiers of the FSP. The entitlement in-
cludes the Texas Education Agency’s estimate for the current year for
the total of allotments in accordance with TEC, Chapter 42, Subchap-
ters B and C, plus the state and local shares of the guaranteed yield
allotment (GYA) in accordance with TEC, Subchapter F.

(A) For this purpose, the GYA is calculated as the prod-
uct of the elements guaranteed leave (GL) multiplied by weighted av-
erage daily attendance (WADA), then multiplied by district tax rate
(DTR), and finally by 100. All applicable limits for DTR apply to the
calculation as specified in §105.1011 of this title (relating to Distribu-
tion of Foundation School Fund), and GL is limited as directed in TEC,
§42.152(t).

(B) The applicable proportions of the entitlement are
20% in the 2000-2001 school year, 15% in the 2001-2002 school year,
and 10% in the 2002-2003 school year and beyond.
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(4) Calculated tuition limit. The calculated tuition limit is
the sum of the excess M&O revenue per enrollee, the excess debt rev-
enue per enrollee, and the base tuition limit, as calculated in subsections
(b)(1), (b)(2), and (b)(3) of this section, respectively.

(5) Notification and appeal process. In the spring of each
school year, the commissioner will provide each district with its calcu-
lated tuition limit and a worksheet with a description of the derivation
process. A district may appeal to the commissioner if it can provide
evidence that the use of projected student counts from the LPE in mak-
ing the calculation is so inaccurate as to result in an inappropriately
low authorized tuition charge and undue financial hardship. A district
that used significant non-tax sources to make any of its debt service
payments during the base year for the computation may appeal to the
commissioner to use projections of its tax collections for the year for
which the tuition limit will apply. The commissioner’s decision regard-
ing an appeal is final.

(c) Maximum tuition amount in property value adjustment.
For the 2000-2001 school year, the maximum amount of tuition that
can be applied to the property value adjustment for school districts
offering fewer than all grade levels in accordance with TEC, §42.106,
may not exceed the greater of the amount per student computed in
subsection (b)(4) of this section or the amount per student actually
paid during the 1999-2000 school year if both districts adopt a written
agreement specifying a rate that exceeds the computation in subsection
(b)(4) of this section. Tuition may not exceed the rate paid in the
1999-2000 school year. For subsequent years, the maximum amount
to be used in the adjustment to property value is limited to the amount
per student computed in subsection (b)(4) of this section.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 15,

2003.

TRD-200308567
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Earliest possible date of adoption: January 25, 2004
For further information, please call: (512) 475-1497

♦ ♦ ♦
SUBCHAPTER CC. COMMISSIONER’S
RULES CONCERNING SCHOOL FACILITIES
19 TAC §61.1035

The Texas Education Agency (TEA) proposes an amendment to
§61.1035, concerning assistance with payment of existing debt.
The section establishes eligibility; defines qualifying debt ser-
vice; and explains limits on assistance, data and payment cy-
cles, deposits and uses of funds, and refinancing of eligible debt.
The proposed amendment would modify eligibility for the Exist-
ing Debt Allotment (EDA) based on changes to statutory lan-
guage, in accordance with House Bill 3459, 78th Texas Legis-
lature, 2003. Additional changes are proposed to clarify the re-
quirements related to local tax effort.

Through 19 TAC §61.1035, adopted to be effective December
12, 1999, the commissioner exercised rulemaking authority re-
lating to assistance with payment of existing debt. The current

provisions include the establishment of eligibility; definition of
qualifying debt service; and explanations of limits on assistance,
data and payment cycles, deposits and uses of funds, and refi-
nancing of eligible debt. House Bill 3459 modified TEC, Chap-
ter 46, changing the eligibility criteria for the Existing Debt Allot-
ment. The proposed amendment to 19 TAC §61.1035 modifies
language describing the eligibility criteria needed to reflect the
legislative change as well as providing several additional clarifi-
cations.

Language is added in subsection (a) to specify that payment on
bonds must have been made on or before August 31, 2003, in or-
der to meet eligibility criteria. Language in subsection (b)(1)(D)
is modified to clarify the application of excess tax collections in
order to simplify the process and eliminate a report that has been
required of school districts. Language is also added in subsec-
tion (b)(3) to clarify the application of excess tax collections as
well as Interest and Sinking (I&S) fund taxes. Language is added
to subsection (c)(1) to clarify the application of I&S fund taxes
during the last fiscal year of a biennium. Finally, language is
added to subsection (f) to clarify documents necessary to verify
the debt service attributed to eligible refunded bonds.

Joe Wisnoski, deputy associate commissioner for school finance
and fiscal analysis, has determined that for the first five-year pe-
riod the amendment is in effect there will be no fiscal implications
for state or local government as a result of enforcing or adminis-
tering the section.

Mr. Wisnoski has determined that for each year of the first five
years the amendment is in effect the public benefit anticipated as
a result of enforcing the section will be the clarification of which
debt is eligible for state assistance through EDA, as well as clar-
ification of the application of local school district taxes for the
purpose of meeting local share requirements. There will not be
an effect on small businesses. There is no anticipated economic
cost to persons who are required to comply with the amendment
as proposed.

Comments on the proposal may be submitted to Cristina De La
Fuente-Valadez, Policy Coordination, 1701 North Congress Av-
enue, Austin, Texas 78701, (512) 475-1497. Comments may
also be submitted electronically to rules@tea.state.tx.us or faxed
to (512) 463-0028. All requests for a public hearing on the pro-
posed amendment submitted under the Administrative Proce-
dure Act must be received by the commissioner of education not
more than 15 calendar days after notice of a proposed change
in the section has been published in the Texas Register.

The amendment is proposed under the Texas Education Code,
§46.031 and §46.061, which authorize the commissioner of ed-
ucation to adopt rules for the administration of TEC, Chapter 46,
Subchapter B, Assistance with Payment of Existing Debt, and to
by rule provide for the payment of state assistance under TEC,
Chapter 46, to refinance school district debt.

The amendment implements the Texas Education Code,
§§46.031, 46.032, 46.033, 46.034, 46.035, 46.036, and 46.061.

§61.1035. Assistance with Payment of Existing Debt.

(a) Eligibility. Certain restrictions apply to debt and to school
districts eligible for the existing debt allotment (EDA).

(1) Debt eligible for the EDA is an existing obligation of a
school district made through the issuance of a bond for instructional or
non-instructional purposes pursuant to Texas Education Code (TEC),
Chapter 45, Subchapter A, or through the refunding of bonds as de-
fined in TEC, §46.007. The district must have made a payment on the
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bonds on or before August 31, 2003. Lease-purchase arrangements au-
thorized by Local Government Code, §271.004, are not eligible.

(2) Eligible debt does not include any portion of an exist-
ing obligation that has been approved for financial assistance with the
Instructional Facilities Allotment (IFA) as defined in §61.1032 of this
title (relating to Instructional Facilities Allotment), in accordance with
TEC, Chapter 46.

(3) Certain other refinanced debt may be eligible for fund-
ing under this subsection.

(A) A lease purchase refunded with a general obligation
bond shall be eligible for consideration for the EDA in future years
based on the date of payment on the new bond and the limits on tax
rates that apply.

(B) Any portion of a bond issue that refinances a por-
tion of an original lease-purchase arrangement that was eligible for IFA
consideration but exceeded the IFA limit shall be eligible for consid-
eration in future years pursuant to this subsection based on the date of
first payment on the new bond and the limits on tax rates that apply.

(C) If a lease purchase that is not funded in the IFA pro-
gram is refinanced with a general obligation bonded debt, the bonded
debt shall gain eligibility for the EDA by the terms of the EDA pro-
gram. Any Interest and Sinking (I&S) fund tax effort associated with
the bonded debt payments may be counted for purposes of computing
the EDA. Qualification pursuant to this subsection shall be according
to the terms of the program, including the date of first payment on the
bond and the relevant tax rate limitation.

(D) Debt that is refinanced in a manner that disqualifies
it for eligibility for funding within the IFA program shall be treated
as new bonded debt at the time of issuance for the purpose of funding
consideration pursuant to the EDA.

(b) Qualifying debt service. Certain district revenues may
qualify to meet the local share requirement of the EDA when comput-
ing state assistance amounts.

(1) I&S fund taxes collected in the current school year may
qualify toward meeting the local share requirement of the EDA. In addi-
tion, other district funds budgeted for the payment of bonds may qualify
to meet the EDA local share requirements.

(A) Funds budgeted by a district for payment of eligible
bonds may include I&S fund taxes collected in the 1999-2000 school
year or later school year in excess of the amount necessary to pay the
district’s local share of debt service on bonds in that year, provided that
the taxes were not used to generate other state aid.

(B) Funds budgeted by a district for payment of eli-
gible bonds may include Maintenance and Operations (M&O) taxes
collected in the current or previous school year that are in excess of
amounts used to generate other state aid.

(C) The commissioner of education will provide each
district with information about what tax collections were not equal-
ized by state assistance in the preceding school year and worksheets
to enable districts to calculate tax collections that will not receive state
assistance in a current school year.

(D) The [Districts must inform the] commissioner of
education will determine the amount of excess collections, [amounts,]
if any, to be applied to the EDA local share requirement [, if such con-
tributions are derived from current or preceding year tax collections not
equalized by state assistance].

(2) If a district issues debt that requires the deposit of pay-
ments into a mandatory I&S fund or debt service reserve fund, the de-
posits will be considered debt payments for the purpose of the EDA
if the district’s bond covenant calls for the deposit of payments into a
mandatory and irrevocable fund for the sole purpose of defeasing the
bonds or if the final statement stipulates the requirements of the I&S
fund and the bond covenant.

(3) I&S fund taxes collected during a school year will be
attributed first to satisfy the local share requirement of debts eligible
for EDA state aid for that school year [debts], second to satisfy the
local share requirements of any IFA debts for that school year, and
lastly to excess taxes that may raise the limit for the EDA program in
a subsequent biennium if collected in the second year of a state fiscal
biennium.

(4) Computation of state aid in the EDA program for a vari-
able rate bond shall be based on the minimum payment requirement. A
district may receive such state aid for payment on a variable rate bond
in excess of the minimum payment requirement as long as the addi-
tional amount meets certain conditions.

(A) The payment is necessary to meet the computed in-
terest costs for the year.

(B) The amount shall not exceed the applicable limit for
debt established pursuant to TEC, §46.034(b).

(C) The district shall notify the commissioner of educa-
tion of its intent prior to the adoption of the district’s tax rate for debt
service for the applicable year.

(5) A district may exercise its ability to make payments
in excess of the minimum payment required but the excess amount
shall not be used in determining the limit on the existing debt tax rate
(EDTR) or in the calculation of state assistance in that year.

(6) Computation for fixed-rate bonds shall be based on
published debt service schedules as contained in the official statement.
Prepayment of a bond, either through an early call provision or some
other mechanism, shall not increase the state’s obligation or the com-
puted state aid pursuant to the EDA. To the extent that prepayments
reduce future debt service requirements, the computation of state aid
shall also be appropriately adjusted.

(c) Limits on assistance. The amount of state assistance is lim-
ited by the lesser of a calculated EDTR for eligible debt or an appro-
priated debt tax limit.

(1) The calculated EDTR is a rate determined with
the debt limit resulting from the lesser of calculations specified in
subparagraphs (A) or (B) of this paragraph.

(A) EDTR may be calculated as the I&S fund taxes col-
lected for eligible bonds for the last fiscal year of the preceding state
fiscal biennium divided by the property value used for state funding
purposes in that year, then multiplied by 100.

(B) EDTR may be calculated as the current year debt
service payment on eligible bonds divided by the product of the current
year average daily attendance (ADA) multiplied by $35, then divided
by $100.

(2) The EDTR used in the funding formula cannot exceed
the appropriated limit ($.29).

(3) For purposes of computing EDTR, tax collections or
payment amounts associated with bonded debt in the IFA program shall
be excluded from the calculation.
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(d) Data and payment cycles. The necessary data elements to
calculate state assistance for existing debt and the associated payment
cycle are determined by the commissioner of education.

(1) An initial, preliminary payment of state assistance
will be made as soon as practicable after September 1 of each year.
This payment will be based on an estimate of ADA; the taxable value
of property certified by the Comptroller of Public Accounts for the
preceding school year as determined in accordance with Government
Code, Chapter 403, Subchapter M; and the amount of taxes budgeted
to be collected for payment of eligible bonds. Districts will supply
information about budgeted taxes in July on a data collection survey.

(2) A final determination of assistance for a school year
will be made at the close of business for the current school year when
final counts of ADA and collection amounts for eligible debt are avail-
able. This determination will also take into account, if applicable, a
reduced property value that reflects either a rapid decline pursuant to
TEC, §42.2521, or a grade level adjustment pursuant to TEC, §42.106.

(A) Any additional amounts owed will be paid as soon
as practicable after the final determination is made.

(B) Any overpayment will be subtracted from the EDA
in the subsequent year. If no such assistance is due in the subsequent
school year, the Foundation School Fund will be reduced accordingly.
If no payments are due from the Foundation School Fund, the district
will be notified about the overpayment and must remit that amount
to the Texas Education Agency (TEA) no later than three weeks after
notification.

(e) Deposit and uses of funds.

(1) Funds received from the state for assistance with exist-
ing debt must be deposited in the district’s I&S fund and must be taken
into account before setting the I&S fund tax rate.

(2) State and local shares of the EDA must be used for the
exclusive purpose of making principal and interest payments on eligible
debt.

(f) Refinancing of eligible debt.

(1) A district that refinances eligible debt in part or in full
must inform the TEA’s division responsible for state funding in writing
and must provide appropriate documentation related to the refinancing
, including payment schedules for the refunded debt that clearly iden-
tify the bonds being refunded and the debt service attributable to the
refunded bonds. State aid payments for EDA will not be processed un-
til these documents have been received by the state funding division.

(2) The portion of the debt eligible for state assistance on
refunded bonds is subject to the same limits as eligible debt that has
not been refinanced.

(3) If a refunding pricing of a district decreases the current
year bond payment requirement, the reduced payment amount shall be
the basis of determining the limit on funding.

(4) If a refunding pricing of a district increases the bond
payment requirement, the amount of increase shall not be used to de-
termine state aid unless the pricing took place prior to January 1 of the
last fiscal year of the preceding state fiscal biennium.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 15,

2003.

TRD-200308568
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Earliest possible date of adoption: January 25, 2004
For further information, please call: (512) 475-1497

♦ ♦ ♦
CHAPTER 153. SCHOOL DISTRICT
PERSONNEL
SUBCHAPTER BB. COMMISSIONER’S
RULES CONCERNING SCHOOL DISTRICT
STAFF DEVELOPMENT
19 TAC §153.1011

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Education Agency or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Education Agency (TEA) proposes the repeal of
§153.1011, concerning school district staff development. The
section establishes minimum staff development standards
for school district personnel. The proposed repeal would
reflect recent legislative changes relating to staff development
requirements in accordance with the Texas Education Code
(TEC), §21.451, amended by House Bill (HB) 1024, 78th Texas
Legislature, 2003.

Through 19 TAC §153.1011, adopted to be effective October
1996, the commissioner exercised rulemaking authority over
minimum staff development standards as authorized by TEC,
§21.451, Staff Development Requirements. TEC, §21.451, was
amended by HB 1024, 78th Texas Legislature, 2003, giving
districts local options in the development of a comprehensive
staff development program. The commissioner is no longer
required to develop staff development standards for school
districts. The proposed repeal of 19 TAC §153.1011 implements
this legislative change.

Susan Barnes, associate commissioner for standards and pro-
grams, has determined that for the first five-year period the re-
peal is in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the repeal.

Ms. Barnes has determined that for each year of the first five
years the repeal is in effect the public benefit anticipated as a
result of enforcing the repeal will be the authorization for districts
to develop their own staff development programs designed to
improve education in their districts. There will not be an effect
on small businesses. There is no anticipated economic cost to
persons who are required to comply with the repeal.

Comments on the proposal may be submitted to Cristina De La
Fuente-Valadez, Policy Coordination, 1701 North Congress Av-
enue, Austin, Texas 78701, (512) 475-1497. Comments may
also be submitted electronically to rules@tea.state.tx.us or faxed
to (512) 463-0028. All requests for a public hearing on the pro-
posed repeal submitted under the Administrative Procedure Act
must be received by the commissioner of education not more
than 15 calendar days after notice of the proposal has been pub-
lished in the Texas Register.
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The repeal is proposed under the Texas Education Code,
§21.451, as amended by HB 1024, 78th Texas Legislature,
2003, which authorizes local districts to develop staff develop-
ment standards. The commissioner is no longer required to
develop these standards for school districts.

The repeal implements the Texas Education Code, §21.451.

§153.1011. Minimum Staff Development Standards.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 15,

2003.

TRD-200308569
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Earliest possible date of adoption: January 25, 2004
For further information, please call: (512) 475-1497

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 15. TEXAS STATE BOARD OF
PHARMACY

CHAPTER 281. ADMINISTRATIVE PRACTICE
AND PROCEDURES
SUBCHAPTER A. GENERAL PROVISIONS
22 TAC §281.9

The Texas State Board of Pharmacy proposes amendments
to §281.9, concerning Rules Governing Penalties Against a
License. The amendments, if adopted, will make conforming
changes in the existing rule to implement the provisions of new
Chapter 297, Pharmacy Technicians.

Gay Dodson, R.Ph., Executive Director/Secretary, has de-
termined that, for the first five-year period the amendments
are in effect, there will be no fiscal implications for state or
local government as a result of enforcing or administering the
amended section.

Ms. Dodson has determined that, for each year of the first five-
year period the amendments will be in effect, the public benefit
anticipated as a result of enforcing the amendments will be to
establish standards for the registration of pharmacy technicians.
There is no fiscal impact for small or large businesses or to other
entities who are required to comply with the amended section.

Comments on the proposed amendments may be submitted to
Allison Benz, R.Ph., M.S., Director of Professional Services,
Texas State Board of Pharmacy, 333 Guadalupe Street, Suite
3-600, Box 21, Austin, Texas, 78701, FAX (512) 305-8082.
Comments must be received by 5 p.m., January 28, 2004.

The amendments are proposed under §§551.002, 554.051,
554.002, 554.053, and Chapter 568 of the Texas Pharmacy
Act (Chapters 551 - 566 and 568 - 569 Texas Occupations
Code). The Board interprets §551.002 as authorizing the
agency to protect the public through the effective control and
regulation of the practice of pharmacy. The Board interprets

§554.051 as authorizing the agency to adopt rules for the
proper administration and enforcement of the Act. The Board
interprets §554.002(6) as authorizing the agency to regulate the
training, qualifications, and employment of a pharmacist-intern
and pharmacy technician. The Board interprets §554.053 as
authorizing the agency to establish rules for the use and the
duties of a pharmacy technician in a pharmacy licensed by the
Board. The Board interprets Chapter 568 as authorizing the
agency to (1) require pharmacy technicians register with the
Board; (2) outline the grounds for refusal to issue or renew a
pharmacy technician registration; and (3) adopt fees necessary
for the registration of pharmacy technicians.

The statutes affected by the amendments: Chapters 551 - 566
and 568 - 569, Texas Occupations Code.

§281.9. Rules Governing Penalties Against a License.

(a) Pharmacists, interns, and pharmacies. For the purpose of
the Act, §565.051(a):

(1) "Probation" means the suspension of a sanction
imposed against a license during good behavior, for a term and under
conditions as determined by the board.

(2) "Reprimand" means a public and formal censure
against a license.

(3) "Restrict" means to limit, confine, abridge, narrow, or
restrain a license for a term and under conditions determined by the
board.

(4) "Revoke" means a license is void and may not be reis-
sued; provided, however, upon the expiration of 12 months from and
after the effective date of the order revoking a pharmacist license, ap-
plication may be made to the board by the former licensee for the is-
suance of a license upon the successful completion of any examination
required by the board.

(5) "Suspend" means a license is of no further force and
effect for a period of time as determined by the board.

(6) "Retire" means a license has been withdrawn and is of
no further force and effect.

(b) Pharmacy technicians. For the purpose of the Act,
§568.003(a):

(1) "Revoke" means a registration is void and may not be
reissued; provided, however, upon the expiration of 12 months from
and after the effective date of the order revoking a registration, applica-
tion may be made to the board by the former registrant for the issuance
of a registration.

(2) "Suspend" means a license is of no further force and
effect for a period of time as determined by the board.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 15,

2003.

TRD-200308575
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: January 25, 2004
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♦ ♦ ♦
SUBCHAPTER D. MISCELLANEOUS
22 TAC §281.80

The Texas State Board of Pharmacy proposes new Subchapter
D, Miscellaneous, §281.80, concerning Grounds for Discipline
for a Pharmacy Technician. The new section, if adopted, will
make conforming changes in the existing rules to implement the
provisions of new Chapter 297, Pharmacy Technicians.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the section is in effect,
there will be no fiscal implications for state or local government
as a result of enforcing or administering the section.

Ms. Dodson has determined that, for each year of the first five-
year period the section will be in effect, the public benefit an-
ticipated as a result of enforcing the section will be to establish
standards for the discipline of pharmacy technicians. There is
no fiscal impact for small or large businesses or to other entities
who are required to comply with this section.

Comments on the proposed new section may be submitted to Al-
lison Benz, R.Ph., M.S., Director of Professional Services, Texas
State Board of Pharmacy, 333 Guadalupe Street, Suite 3-600,
Box 21, Austin, Texas, 78701, FAX (512) 305-8082. Comments
must be received by 5 p.m., January 28, 2004.

The new section is proposed under §§551.002, 554.051,
554.002, 554.053, and Chapter 568 of the Texas Pharmacy
Act (Chapters 551 - 566 and 568 - 569 Texas Occupations
Code). The Board interprets §551.002 as authorizing the
agency to protect the public through the effective control and
regulation of the practice of pharmacy. The Board interprets
§554.051 as authorizing the agency to adopt rules for the
proper administration and enforcement of the Act. The Board
interprets §554.002(6) as authorizing the agency to regulate the
training, qualifications, and employment of a pharmacist-intern
and pharmacy technician. The Board interprets §554.053 as
authorizing the agency to establish rules for the use and the
duties of a pharmacy technician in a pharmacy licensed by the
Board. The Board interprets Chapter 568 as authorizing the
agency to (1) require pharmacy technicians register with the
Board; (2) outline the grounds for refusal to issue or renew a
pharmacy technician registration; and (3) adopt fees necessary
for the registration of pharmacy technicians.

The statutes affected by the new section: Chapters 551 - 566
and 568 - 569, Texas Occupations Code.

§281.80. Grounds for Discipline for a Pharmacy Technician.
(a) For the purposes of the Act, §568.003(a)(2), the term "gross

immorality" shall include, but not be limited to:

(1) conduct which is willful, flagrant, or shameless, and
which shows a moral indifference to standards of the community;

(2) engaging in an act which is a felony; or

(3) engaging in an act that constitutes sexually deviant be-
havior.

(b) For the purposes of the Act, §568.003(a)(3), the terms
"fraud," "deceit," or "misrepresentation" shall be defined as follows:

(1) "Fraud" means an intentional perversion of truth for the
purpose of inducing the board in reliance upon it to issue a registra-
tion; a false representation of a matter of fact, whether by words or by
conduct, by false or misleading allegations, or by concealment of that

which should have been disclosed, which deceives or is intended to de-
ceive the board.

(2) "Deceit" means the assertion, as a fact, of that which is
not true by any means whatsoever to deceive or defraud the board.

(3) "Misrepresentation" means a manifestation by words or
other conduct which is a false representation of a matter of fact.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 15,

2003.

TRD-200308576
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: January 25, 2004
For further information, please call: (512) 305-8028

♦ ♦ ♦
CHAPTER 283. LICENSING REQUIREMENTS
FOR PHARMACISTS
22 TAC §283.5

The Texas State Board of Pharmacy proposes amendments
to §283.5, concerning Pharmacist-Intern Duties. The amend-
ments, if adopted, will make conforming changes in the existing
rule to implement the provisions of new Chapter 297, Pharmacy
Technicians.

Gay Dodson, R.Ph., Executive Director/Secretary, has de-
termined that, for the first five-year period the amendments
are in effect, there will be no fiscal implications for state or
local government as a result of enforcing or administering the
amended section.

Ms. Dodson has determined that, for each year of the first five-
year period the amendments will be in effect, the public benefit
anticipated as a result of enforcing the amendments will be to
establish standards for pharmacist interns. There is no fiscal im-
pact anticipated for small or large businesses or to other entities
who are required to comply with the amended section.

Comments on the proposed amendments may be submitted to
Allison Benz, R.Ph., M.S., Director of Professional Services,
Texas State Board of Pharmacy, 333 Guadalupe Street, Suite
3-600, Box 21, Austin, Texas, 78701, FAX (512) 305-8082.
Comments must be received by 5 p.m., January 28, 2004.

The amendments are proposed under §§551.002, 554.051,
554.002, 554.053, and Chapter 568 of the Texas Pharmacy
Act (Chapters 551 - 566 and 568 - 569 Texas Occupations
Code). The Board interprets §551.002 as authorizing the
agency to protect the public through the effective control and
regulation of the practice of pharmacy. The Board interprets
§554.051 as authorizing the agency to adopt rules for the
proper administration and enforcement of the Act. The Board
interprets §554.002(6) as authorizing the agency to regulate the
training, qualifications, and employment of a pharmacist-intern
and pharmacy technician. The Board interprets §554.053 as
authorizing the agency to establish rules for the use and the
duties of a pharmacy technician in a pharmacy licensed by the
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Board. The Board interprets Chapter 568 as authorizing the
agency to (1) require pharmacy technicians register with the
Board; (2) outline the grounds for refusal to issue or renew a
pharmacy technician registration; and (3) adopt fees necessary
for the registration of pharmacy technicians.

The statutes affected by the amended section: Chapters 551 -
566 and 568 - 569, Texas Occupations Code.

§283.5. Pharmacist-Intern Duties.

(a) - (b) (No change.)

(c) When not under the supervision of a preceptor pharma-
cist, a pharmacist-intern may function as a pharmacy technician and
perform all of the duties of a registered [certified] pharmacy techni-
cian without registering as a pharmacy technician provided the phar-
macist-intern:

(1) is registered with the board as a pharmacist-intern;

(2) [(1)] is under the direct supervision of a pharmacist;

(3) [(2)] has completed the pharmacy’s on-site technician
training program;

(4) [(3)] has completed a pharmacist training program in
the preparation of sterile pharmaceuticals if the pharmacist-intern is
compounding sterile pharmaceuticals; and

(5) [(4)] is not counted as a pharmacy technician in the ratio
of pharmacists to pharmacy technicians. The ratio of pharmacists to
pharmacist-interns shall be 1:1 when performing pharmacy technician
duties.

(d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 15,

2003.

TRD-200308577
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: January 25, 2004
For further information, please call: (512) 305-8028

♦ ♦ ♦
22 TAC §283.6

The Texas State Board of Pharmacy proposes amendments to
§283.6, concerning Preceptor Requirements. These amend-
ments, if adopted, will provide guidelines for pharmacist petition-
ing the Board for approval to act as a preceptor when individual
has been the subject of disciplinary action by the Board within
three years of the action.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the amendments are in
effect, there will be no fiscal implications for state government
as a result of enforcing or administering the amended section.
There are no anticipated fiscal implications for local government.

Ms. Dodson has determined that, for each year of the first five-
year period the amendments will be in effect, the public benefit
anticipated as a result of enforcing the amendments will be the
establishment of standards for preceptor training. There is no

fiscal impact anticipated for small or large businesses or to other
entities who are required to comply with the amended section.

Written comments on the proposed amendments may be sub-
mitted to Allison Benz, R.Ph., M.S., Director of Professional Ser-
vices, Texas State Board of Pharmacy, 333 Guadalupe Street,
Box 21, Austin, Texas, 78701, FAX (512) 305-8082. Comments
must be received by 5 p.m., January 28, 2004.

The amendments are proposed under §551.002 and §554.051
of the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569,
Texas Occupations Code). The Board interprets §551.002 as
authorizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets §554.051 as authorizing the agency to adopt rules for
the proper administration and enforcement of the Act.

The statutes affected by the amended section: Chapters 551 -
566 and 568 - 569, Texas Occupations Code.

§283.6. Preceptor Requirements.

(a) - (d) (No change.)

(e) No pharmacist may serve as a preceptor if his or her license
to practice pharmacy has been the subject of an order of the board im-
posing any penalty set out in the Act, §565.051, during the period he
or she is serving as a preceptor or within the three-year period imme-
diately preceding application for approval as a preceptor. Provided,
however, a pharmacist who has been the subject of such an order of
the board may petition the board, in writing, for approval to act as a
preceptor. The board may consider the following items in approving a
pharmacist’s petition to act as a preceptor:

(1) the type and gravity of the offense for which the phar-
macist’s license was disciplined;

(2) the length of time since the action that caused the order;

(3) the length of time the pharmacist has previously served
as a preceptor;

(4) the availability of other preceptors in the area;

(5) the reason(s) the pharmacist believes he/she should
serve as a preceptor;

(6) a letter of recommendation from a Texas College of
Pharmacy if the pharmacist will be serving as a preceptor for a Texas
College of Pharmacy; and

(7) any other factor presented by the pharmacist demon-
strating good cause why the pharmacist should be allowed to act as a
preceptor.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 15,

2003.
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Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
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♦ ♦ ♦
CHAPTER 291. PHARMACIES
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SUBCHAPTER A. ALL CLASSES OF
PHARMACIES
22 TAC §291.20

The Texas State Board of Pharmacy proposes amendments to
§291.20, concerning Remote Pharmacy Services. The amend-
ments, if adopted, will make conforming changes in the existing
rule to implement the provisions of new Chapter 297, Pharmacy
Technicians.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the amendments are in
effect, there will be no fiscal implications for state government
as a result of enforcing or administering the amended section.
There are no anticipated fiscal implications for local government.

Ms. Dodson has determined that, for each year of the first five-
year period the amendments will be in effect, the public bene-
fit anticipated as a result of enforcing the amendments will be
to establish standards for duties performed by pharmacy tech-
nicians. There is no fiscal impact anticipated for small or large
businesses or to other entities who are required to comply with
the amended section.

Written comments on the proposed amendments may be sub-
mitted to Allison Benz, R.Ph., M.S., Director of Professional Ser-
vices, Texas State Board of Pharmacy, 333 Guadalupe Street,
Box 21, Austin, Texas, 78701, FAX (512) 305-8082. Comments
must be received by 5 p.m., January 28, 2004

The amendments are proposed under §§551.002, 554.051,
554.002, 554.053, and Chapter 568 of the Texas Pharmacy
Act (Chapters 551 - 566 and 568 - 569 Texas Occupations
Code). The Board interprets §551.002 as authorizing the
agency to protect the public through the effective control and
regulation of the practice of pharmacy. The Board interprets
§554.051 as authorizing the agency to adopt rules for the
proper administration and enforcement of the Act. The Board
interprets §554.002(6) as authorizing the agency to regulate the
training, qualifications, and employment of a pharmacist-intern
and pharmacy technician. The Board interprets §554.053 as
authorizing the agency to establish rules for the use and the
duties of a pharmacy technician in a pharmacy licensed by the
Board. The Board interprets Chapter 568 as authorizing the
agency to (1) require pharmacy technicians register with the
Board; (2) outline the grounds for refusal to issue or renew a
pharmacy technician registration; and (3) adopt fees necessary
for the registration of pharmacy technicians.

The statutes affected by the amended section: Chapters 551 -
566 and 568 - 569, Texas Occupations Code.

§291.20. Remote Pharmacy Services.
(a) Remote pharmacy services using automated pharmacy sys-

tems.

(1) - (3) (No change.)

(4) Operational standards.

(A) - (E) (No change.)

(F) Stocking an automated pharmacy system.

(i) Stocking of drugs in an automated pharmacy sys-
tem shall be completed by a pharmacist or a registered [certified] phar-
macy technician under the direct supervision of a pharmacist, except
as provided in clause (ii) of this subparagraph.

(ii) - (iii) (No change.)

(G) - (H) (No change.)

(5) (No change.)

(b) Remote pharmacy services using emergency medication
kits.

(1) - (3) (No change.)

(4) Operational standards.

(A) - (E) (No change.)

(F) Stocking emergency medication kits.

(i) Stocking of drugs in an emergency medication kit
shall be completed at the provider pharmacy or remote site by a phar-
macist or registered [certified] pharmacy technician under the direct
supervision of a pharmacist, except as provided in clause (ii) of this
subparagraph.

(ii) - (iii) (No change.)

(G) (No change.)

(5) (No change.)

(c) Remote pharmacy services using telepharmacy systems.

(1) - (3) (No change.)

(4) Operational standards.

(A) - (B) (No change.)

(C) Environment/Security.

(i) - (iii) (No change.)

(iv) Access to the area where drugs are stored at the
remote site and operation of the telepharmacy system shall be limited
to pharmacists employed by the provider pharmacy or personnel who:

(I) are licensed healthcare providers or registered
[certified] pharmacy technicians;

(II) - (III) (No change.)

(v) - (vi) (No change.)

(D) Prescription dispensing and delivery.

(i) - (vii) (No change.)

(viii) If the remote site has direct access to the
provider pharmacy’s data processing system, only a pharmacist or
a registered [certified] pharmacy technician may enter prescription
information into the data processing system. The original prescription
shall be sent to the provider pharmacy and a pharmacist shall verify
the accuracy of the data entry.

(ix) Drugs which require reconstitution through the
addition of a specified amount of water may be dispensed by the re-
mote site only if a registered [certified] pharmacy technician or licensed
healthcare provider reconstitutes the product.

(E) - (F) (No change.)

(5) (No change.)

(d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 15,

2003.
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TRD-200308579
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: January 25, 2004
For further information, please call: (512) 305-8028

♦ ♦ ♦
22 TAC §291.22

The Texas State Board of Pharmacy proposes new §291.22,
concerning Petition to Establish an Additional Class of Phar-
macy. The new section, if adopted, will establish procedures for
a person to petition the Board to establish an additional class of
pharmacy license.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the section is in effect,
there will be no fiscal implications for state government as a
result of enforcing or administering the section. There are no
anticipated fiscal implications for local government.

Ms. Dodson has determined that, for each year of the first five-
year period the section will be in effect, the public benefit an-
ticipated as a result of enforcing the section will be to establish
procedures for a person to petition the Board to establish an ad-
ditional class of pharmacy license. There is no fiscal impact an-
ticipated for small or large businesses or to other entities who
are required to comply with this section.

Written comments on the proposed new section may be submit-
ted to Allison Benz, R.Ph., M.S., Director of Professional Ser-
vices, Texas State Board of Pharmacy, 333 Guadalupe Street,
Box 21, Austin, Texas, 78701, FAX (512) 305-8082. Comments
must be received by 5 p.m., January 28, 2004.

The new section is proposed under §§551.002, 554.051, and
554.053 of the Texas Pharmacy Act (Chapters 551 - 566 and 568
- 569, Texas Occupations Code). The Board interprets §551.002
as authorizing the agency to protect the public through the ef-
fective control and regulation of the practice of pharmacy. The
Board interprets §554.051 as authorizing the agency to adopt
rules for the proper administration and enforcement of the Act.

The statutes affected by the new section: Chapters 551 - 566
and 568 - 569, Texas Occupations Code.

§291.22. Petition to Establish an Additional Class of Pharmacy.

(a) Purpose. The purpose of this section is to specify the proce-
dures to be followed in petitioning the board to establish an additional
class of pharmacy as authorized by §560.053 of the Texas Pharmacy
Act (Chapters 551- 566 and 568 - 569, Texas Occupations Code). In
reviewing petitions, the board will only consider petitions that provide
pharmaceutical care services which contribute to positive patient out-
comes. The board will not consider any petition intended only to pro-
vide a competitive advantage.

(b) Procedures for petitioning the board to establish an addi-
tional class of pharmacy. A person who wishes the board to consider
establishing an additional class of pharmacy shall submit to the board
a petition for which contains at least the following information:

(1) name, address, telephone number, and pharmacist’s li-
cense number of the pharmacist responsible for submitting the petition;

(2) a detailed summary of the additional class of pharmacy
which includes:

(A) a description of the type of pharmacy and the phar-
maceutical care services provided to the public;

(B) if a pharmacy of this type currently exists, the name,
address, and license number of the pharmacy;

(C) a full explanation of the reasons:

(i) the existing classifications of pharmacy licenses
are not appropriate for this practice setting; and

(ii) that establishment of a new classification of
pharmacy license is necessary to protect the public health, safety, and
welfare.

(c) Review and approval or denial of the petition.

(1) On receipt of a petition to establish an additional class
of pharmacy, board staff shall initially review the petition for complete-
ness and appropriateness. If the petition is incomplete or inappropriate
for board consideration for any reason, board staff shall return the peti-
tion with a letter of explanation. Such review shall be completed within
30 working days of receipt of the petition.

(2) Once board staff has determined that the petition is
complete and appropriate, a task force composed of board staff, at
least one board member and, if deemed necessary, resource personnel
appointed by the board president, shall review the petition and make
a written recommendation to the board regarding approval. Such
recommendation shall be presented to the board at the next regularly
scheduled meeting of the board that occurs at least three weeks after
completion of the review and written recommendation.

(3) A copy of the recommendation shall be provided to the
petitioner and the board at least two weeks prior to the board meeting.

(4) Both the petitioner and a representative of the task force
shall be given equal time for presentations to the board.

(5) Upon hearing the presentations, the board shall approve
or deny the petition. If the board approves the petition, the board shall
direct staff to develop rules for the new class of pharmacy or appoint
a task force to work with the staff to assist in developing rules for the
new class of pharmacy. The board shall approve or deny any petition
to establish an additional class of pharmacy not later than the board
meeting following the meeting at which the petition is heard.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 15,

2003.

TRD-200308580
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: January 25, 2004
For further information, please call: (512) 305-8028

♦ ♦ ♦
SUBCHAPTER B. COMMUNITY PHARMACY
(CLASS A)
22 TAC §§291.31 - 291.34, 291.36
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The Texas State Board of Pharmacy proposes amendments
to §291.31, concerning Definitions, §291.32, concerning Per-
sonnel, §291.33, concerning Operational Standards, §291.34,
concerning Records, and §291.36, concerning Pharmacies
Compounding Sterile Pharmaceuticals. The amendments, if
adopted, will implement the provisions of Senate Bill 939. Sen-
ate Bill 939 passed by the 2003 Texas Legislature establishes
a ratio of one pharmacist for every five pharmacy technicians
in a Class A pharmacy if the Class A pharmacy dispenses
not more than 20 different prescription drugs and does not
produce intravenous or intramuscular drugs on-site. In addition,
the amendments, if adopted will make conforming changes
in existing rules to implement the provisions of new Chapter
297, Pharmacy Technicians, correct references to the Texas
Pharmacy Act, amend the definition of "dangerous drug," and
conform with the provisions of House Bill 1095 which gives
physicians the authority to delegate the carrying out or signing of
a prescription drug order for a controlled substance to advanced
nurse practitioners and physician assistants.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the amendments are in
effect, there will be no fiscal implications for state government
as a result of enforcing or administering the amended sections.
There are no anticipated fiscal implications for local government.

Ms. Dodson has determined that, for each year of the first five-
year period the amendments will be in effect, the public bene-
fit anticipated as a result of enforcing the amended sections will
be to establish a ratio of one pharmacist for every five pharmacy
technicians in a Class A pharmacy if the Class A pharmacy dis-
penses not more than 20 different prescription drugs and does
not produce intravenous or intramuscular drugs on-site and will
be to establish standards for registered pharmacy technicians.
There is no fiscal impact anticipated for small or large businesses
or to other entities who are required to comply with the amended
sections.

Written comments on the proposed amendments may be sub-
mitted to Allison Benz, R.Ph., M.S., Director of Professional Ser-
vices, Texas State Board of Pharmacy, 333 Guadalupe Street,
Box 21, Austin, Texas, 78701, FAX (512) 305-8082. Comments
must be received by 5 p.m., January 28, 2004.

The amendments are proposed under §§551.002, 554.051,
554.002, 554.053, and Chapter 568 of the Texas Pharmacy Act
(Chapters 551 - 566 and 568 - 569, Texas Occupations Code).
The Board interprets §551.002 as authorizing the agency to
protect the public through the effective control and regulation of
the practice of pharmacy. The Board interprets §554.051 as au-
thorizing the agency to adopt rules for the proper administration
and enforcement of the Act. The Board interprets §554.002(6)
as authorizing the agency to regulate the training, qualifications,
and employment of a pharmacist-intern and pharmacy techni-
cian. The Board interprets §554.053 as authorizing the agency
to establish rules for the duties of pharmacy technicians in a
licensed pharmacy including ratio of pharmacists to pharmacy
technicians. The Board interprets Chapter 568 as authorizing
the agency to (1) require pharmacy technicians register with the
Board; (2) outline the grounds for refusal to issue or renew a
pharmacy technician registration; and (3) adopt fees necessary
for the registration of pharmacy technicians.

The statutes affected by the amendments: Chapters 551 - 566
and 568 - 569, Texas Occupations Code.

§291.31. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) (No change.)

(2) Act--The Texas Pharmacy Act, Chapters 551 - 566 and
568 - 569, Occupations Code, as amended.

(3) - (6) (No change.)

(7) Carrying out or signing a prescription drug order--The
completion of a prescription drug order presigned by the delegating
physician, or the signing of a prescription by an advanced practice nurse
or physician assistant after the person has been designated with the
Texas State Board of Medical Examiners by the delegating physician
as a person delegated to sign a prescription. The following information
shall be provided on each prescription:

(A) patient’s name and address;

(B) name, strength, and quantity of the drug to be dis-
pensed;

(C) directions for use;

(D) the intended use of the drug, if appropriate;

(E) the name, address, [and] telephone number, and if
the prescription is for a controlled substance, the DEA number of the
physician;

(F) the name, address, telephone number, [and] identi-
fication number, and if the prescription is for a controlled substance,
the DEA number of the advanced practice nurse or physician assistant
completing the prescription drug order;

(G) the date; and

(H) the number of refills permitted.

[(8) Certified Pharmacy Technician--A pharmacy techni-
cian who:]

[(A) has completed the pharmacy technician training
program of the pharmacy;]

[(B) has taken and passed the National Pharmacy Tech-
nician Certification Exam or other examination approved during an
open meeting by the Board; and]

[(C) maintains a current certification with the Pharmacy
Technician Certification Board or any other entity providing an exam-
ination approved by the Board.]

(8) [(9)] Component--Any ingredient intended for use in
the compounding of a drug product, including those that may not ap-
pear in such product.

(9) [(10)] Compounding--The preparation, mixing, assem-
bling, packaging, or labeling of a drug or device:

(A) as the result of a practitioner’s prescription drug or-
der or initiative based on the practitioner-patient-pharmacist relation-
ship in the course of professional practice;

(B) in anticipation of prescription drug orders based on
routine, regularly observed prescribing patterns; or

(C) for the purpose of or as an incident to research,
teaching, or chemical analysis and not for sale or dispensing.

(10) [(11)] Confidential record--Any health-related record
that contains information that identifies an individual and that is
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maintained by a pharmacy or pharmacist, such as a patient medication
record, prescription drug order, or medication order.

(11) [(12)] Controlled substance--A drug, immediate pre-
cursor, or other substance listed in Schedules I - V or Penalty Groups
1 - 4 of the Texas Controlled Substances Act, as amended, or a drug,
immediate precursor, or other substance included in Schedules I, II,
III, IV, or V of the Federal Comprehensive Drug Abuse Prevention and
Control Act of 1970, as amended (Public Law 91-513).

(12) Dangerous drug--A drug or device that:

(A) is not included in Penalty Group 1, 2, 3, or 4, Chap-
ter 481, Health and Safety Code, and is unsafe for self-medication; or

(B) bears or is required to bear the legend:

(i) "Caution: federal law prohibits dispensing with-
out prescription" or "Rx only" or another legend that complies with
federal law; or

(ii) "Caution: federal law restricts this drug to use
by or on the order of a licensed veterinarian."

[(13) Dangerous drug--Any drug or device that is not in-
cluded in Penalty Groups 1-4 of the Controlled Substances Act and
that is unsafe for self-medication or any drug or device that bears or is
required to bear the legend:]

[(A) "Caution: federal law prohibits dispensing without
prescription"; or ]

[(B) "Caution: federal law restricts this drug to use by
or on the order of a licensed veterinarian."]

(13) [(14)] Data communication device--An electronic de-
vice that receives electronic information from one source and transmits
or routes it to another (e.g., bridge, router, switch or gateway).

(14) [(15)] Deliver or delivery--The actual, constructive, or
attempted transfer of a prescription drug or device or controlled sub-
stance from one person to another, whether or not for a consideration.

(15) [(16)] Designated agent--

(A) a licensed nurse, physician assistant, pharmacist, or
other individual designated by a practitioner to communicate prescrip-
tion drug orders to a pharmacist;

(B) a licensed nurse, physician assistant, or pharmacist
employed in a health care facility to whom the practitioner communi-
cates a prescription drug order;

(C) an advanced practice nurse or physician assistant
authorized by a practitioner to carry out or sign a prescription drug
order for dangerous drugs under Chapter 157 of the Medical Practice
Act (Subtitle B, Occupations Code); or

(D) a person who is a licensed vocational nurse or has
an education equivalent to or greater than that required for a licensed
vocational nurse designated by the practitioner to communicate pre-
scriptions for an advanced practice nurse or physician assistant autho-
rized by the practitioner to sign prescription drug orders under Chapter
157 of the Medical Practice Act (Subtitle B, Occupations Code).

(16) [(17)] Dispense--Preparing, packaging, compound-
ing, or labeling for delivery a prescription drug or device in the course
of professional practice to an ultimate user or his agent by or pursuant
to the lawful order of a practitioner.

(17) [(18)] Dispensing pharmacist--The pharmacist
responsible for the final check of the dispensed prescription before
delivery to the patient.

(18) [(19)] Distribute--The delivery of a prescription drug
or device other than by administering or dispensing.

(19) [(20)] Downtime--Period of time during which a data
processing system is not operable.

(20) [(21)] Drug regimen review--An evaluation of
prescription drug orders and patient medication records for:

(A) known allergies;

(B) rational therapy-contraindications;

(C) reasonable dose and route of administration;

(D) reasonable directions for use;

(E) duplication of therapy;

(F) drug-drug interactions;

(G) drug-food interactions;

(H) drug-disease interactions;

(I) adverse drug reactions; and

(J) proper utilization, including overutilization or un-
derutilization.

(21) [(22)] Electronic prescription drug order--A prescrip-
tion drug order which is transmitted by an electronic device to the re-
ceiver (pharmacy).

(22) [(23)] Electronic signature--A unique security code or
other identifier which specifically identifies the person entering infor-
mation into a data processing system. A facility which utilizes elec-
tronic signatures must:

(A) maintain a permanent list of the unique security
codes assigned to persons authorized to use the data processing
system; and

(B) have an ongoing security program which is capable
of identifying misuse and/or unauthorized use of electronic signatures.

(23) [(24)] Full-time pharmacist--A pharmacist who works
in a pharmacy from 30 to 40 hours per week or, if the pharmacy is open
less than 60 hours per week, one-half of the time the pharmacy is open.

(24) [(25)] Hard copy--A physical document that is read-
able without the use of a special device (i.e., cathode ray tube (CRT),
microfiche reader, etc.).

(25) [(26)] Manufacturing--The production, preparation,
propagation, conversion, or processing of a drug or device, either
directly or indirectly, by extraction from substances of natural origin
or independently by means of chemical or biological synthesis and
includes any packaging or repackaging of the substances or labeling or
relabeling of the container and the promotion and marketing of such
drugs or devices. Manufacturing also includes the preparation and
promotion of commercially available products from bulk compounds
for resale by pharmacies, practitioners, or other persons but does not
include compounding.

(26) [(27)] Medical Practice Act--The Texas Medical Prac-
tice Act, Subtitle B, Occupations Code, as amended.

(27) [(28)] Medication order--A written order from a prac-
titioner or a verbal order from a practitioner or his authorized agent for
administration of a drug or device.

(28) [(29)] New prescription drug order--A prescription
drug order that:
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(A) has not been dispensed to the patient in the same
strength and dosage form by this pharmacy within the last year;

(B) is transferred from another pharmacy; and/or

(C) is a discharge prescription drug order. (Note: fur-
lough prescription drug orders are not considered new prescription drug
orders.)

(29) [(30)] Original prescription--The:

(A) original written prescription drug order; or

(B) original verbal or electronic prescription drug order
reduced to writing either manually or electronically by the pharmacist.

(30) [(31)] Part-time pharmacist--A pharmacist who works
less than full-time.

(31) [(32)] Patient counseling--Communication by the
pharmacist of information to the patient or patient’s agent in order to
improve therapy by ensuring proper use of drugs and devices.

(32) [(33)] Pharmaceutical care--The provision of drug
therapy and other pharmaceutical services intended to assist in the
cure or prevention of a disease, elimination or reduction of a patient’s
symptoms, or arresting or slowing of a disease process.

(33) [(34)] Pharmacist-in-charge--The pharmacist desig-
nated on a pharmacy license as the pharmacist who has the authority
or responsibility for a pharmacy’s compliance with laws and rules
pertaining to the practice of pharmacy.

(34) Pharmacy technician--An individual whose responsi-
bility in a pharmacy is to provide technical services that do not require
professional judgment regarding preparing and distributing drugs and
who works under the direct supervision of and is responsible to a phar-
macist. Pharmacy technician includes registered pharmacy technicians
and pharmacy technician trainees.

(35) Pharmacy technician trainee--A person who is not reg-
istered as a pharmacy technician by the board and is either:

(A) participating in a pharmacy’s technician training
program; or

(B) currently enrolled in a:

(i) pharmacy technician training program accredited
by the American Society of Health-System Pharmacists; or

(ii) health science technology education program in
a Texas high school that is accredited by the Texas Education Agency.

[(35) Pharmacy technician--Those individuals utilized in
pharmacies whose responsibility it shall be to provide technical ser-
vices that do not require professional judgment concerned with the
preparation and distribution of drugs under the direct supervision of
and responsible to a pharmacist. Pharmacy technician includes certi-
fied pharmacy technicians, pharmacy technicians, and pharmacy tech-
nician trainees.]

[(36) Pharmacy technician trainee--A pharmacy techni-
cian:

[(A) participating in a pharmacy’s technician training
program; or]

[(B) a person currently enrolled in a technician training
program accredited by the American Society of Health-System Phar-
macists provided:]

[(i) the person is working during times the individ-
ual is assigned to a pharmacy as a part of the experiential component

of the American Society of Health-System Pharmacists training pro-
gram;]

[(ii) the person is under the direct supervision of and
responsible to a pharmacist; and]

[(iii) the supervising pharmacist conducts
in-process and final checks.]

(36) [(37)] Physician assistant--A physician assistant rec-
ognized by the Texas State Board of Medical Examiners as having the
specialized education and training required under Subtitle B, Chapter
157, Occupations Code, and issued an identification number by the
Texas State Board of Medical Examiners.

(37) [(38)] Practitioner--

(A) a person licensed or registered to prescribe, distrib-
ute, administer, or dispense a prescription drug or device in the course
of professional practice in this state, including a physician, dentist, po-
diatrist, or veterinarian but excluding a person licensed under this sub-
title;

(B) a person licensed by another state, Canada, or the
United Mexican States in a health field in which, under the law of this
state, a license holder in this state may legally prescribe a dangerous
drug;

(C) a person practicing in another state and licensed by
another state as a physician, dentist, veterinarian, or podiatrist, who has
a current federal Drug Enforcement Administration registration num-
ber and who may legally prescribe a Schedule II, III, IV, or V controlled
substance, as specified under Chapter 481, Health and Safety Code, in
that other state; or

(D) an advanced practice nurse or physician assistant to
whom a physician has delegated the authority to carry out or sign pre-
scription drug orders under §§157.0511, 157.052, 157.053, 157.054,
157.0541, or 157.0542.

[(A) a physician, dentist, podiatrist, veterinarian, or
other person licensed or registered to prescribe, distribute, administer,
or dispense a prescription drug or device in the course of professional
practice in this state;]

[(B) a person licensed by another state in a health field
in which, under Texas law, licensees in this state may legally prescribe
dangerous drugs or a person practicing in another state and licensed by
another state as a physician, dentist, veterinarian, or podiatrist, having a
current Federal Drug Enforcement Administration registration number,
and who may legally prescribe Schedule II, III, IV, or V controlled
substances in such other state; or]

[(C) a person licensed in the Dominion of Canada or the
United Mexican States in a health field in which, under the laws of this
state, a licensee may legally prescribe dangerous drugs;]

[(D) does not include a person licensed under the Texas
Pharmacy Act.]

(38) [(39)] Prepackaging--The act of repackaging and rela-
beling quantities of drug products from a manufacturer’s original com-
mercial container into a prescription container for dispensing by a phar-
macist to the ultimate consumer.

(39) [(40)] Prescription drug order--

(A) a written order from a practitioner or a verbal order
from a practitioner or his authorized agent to a pharmacist for a drug
or device to be dispensed; or
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(B) a written order or a verbal order pursuant to Subtitle
B, Chapter 157, Occupations Code.

(40) [(41)] Prospective drug use review--A review of the
patient’s drug therapy and prescription drug order or medication order
prior to dispensing or distributing the drug.

(41) [(42)] State--One of the 50 United States of America,
a U.S. territory, or the District of Columbia.

(42) [(43)] Texas Controlled Substances Act--The Texas
Controlled Substances Act, Health and Safety Code, Chapter 481, as
amended.

(43) [(44)] Written protocol--A physician’s order, standing
medical order, standing delegation order, or other order or protocol as
defined by rule of the Texas State Board of Medical Examiners under
the Texas Medical Practice Act.

§291.32. Personnel.

(a) - (c) (No change.)

(d) Pharmacy Technicians.

(1) General.

(A) On June 1, 2004, all persons employed as pharmacy
technicians shall be either registered pharmacy technicians or phar-
macy technician trainees as follows.

(i) All persons who have passed the required phar-
macy technician certification examination shall be registered with the
board under the provisions this section.

(ii) All persons who have not taken and passed the
required pharmacy certification examination may be designated phar-
macy technician trainees, if qualified under the provisions of §297.5 of
this title (relating to Pharmacy Technician Trainees).

(B) Between January 1, 2004, and May 31, 2004, all
persons employed as pharmacy technicians who are qualified for regis-
tration by the board shall register according to the schedule designated
by the board. Between January 1, 2004 and May 31, 2004, persons
who are awaiting their scheduled time for registration and persons who
have applied for registration, but the registration has not been com-
pleted shall comply with the rules in effect prior to January 1, 2004,
relating to requirements and duties for certified pharmacy technicians.

(C) All pharmacy technicians shall meet the training re-
quirements specified in §297.6 of this title (relating to Pharmacy Tech-
nician Training).

[(1) Qualifications]

[(A) General. All pharmacy technicians shall:]

[(i) have a high school or equivalent degree, e.g.,
GED, or be currently enrolled in a program which awards such a de-
gree; and]

[(ii) complete a structured didactic and experiential
training program, which provides instruction and experience in the ar-
eas listed in paragraph (4) of this subsection.]

[(iii) Effective January 1, 2001, all pharmacy tech-
nicians must have taken and passed the National Pharmacy Techni-
cian Certification Exam or other examination approved during an open
meeting by the Board or be a pharmacy technician trainee.]

[(B) Pharmacy Technician Trainee.]

[(i) A person shall be designated as a pharmacy
technician trainee while participating in a pharmacy’s technician

training program in preparation for the National Pharmacy Technician
Certification Exam or other examination approved during an open
meeting by the Board.]

[(ii) A person may be designated a pharmacy tech-
nician trainee for no more than one year. A person may not be a tech-
nician trainee if they fail to pass the certification exam within this one
year training period. This clause does not apply to a pharmacy tech-
nician trainee working in a pharmacy as part of a training program ac-
credited by the American Society of Health-System Pharmacists or an
individual enrolled in a health science technology education program
in a Texas high school.]

[(iii) Individuals enrolled in a health science tech-
nology education program in a Texas high school that is accredited by
the Texas Education Agency, may be designated as a pharmacy techni-
cian trainee for up to two years provided:]

[(I) the work as a pharmacy technician is concur-
rent with enrollment in a health science technology education program,
which may include:]

[(-a-) partial semester breaks such as spring
breaks;]

[(-b-) between semesters; and]
[(-c-) whole semester breaks provided the in-

dividual was enrolled in the health science technology education pro-
gram in the immediate preceding semester and is scheduled with the
high school to attend in the immediate subsequent semester;]

[(II) the individual is under the direct supervi-
sion of and responsible to a pharmacist; and]

[(III) the supervising pharmacist verifies the ac-
curacy of all acts, tasks, or functions performed by the individual.]

[(C) Certified Pharmacy Technicians.]

[(i) All certified pharmacy technicians shall have
taken and passed the National Pharmacy Technician Certification
Exam or other examination approved during an open meeting by
the Board and maintain a current certification with the Pharmacy
Technician Certification Board or any other entity providing an
examination approved by the Board.]

[(ii) A certified pharmacy technician shall publicly
display their current certification certificate in the technician’s primary
place of practice and a copy of their current certification certificate
in all other pharmacies where the technician performs the duties of a
technician.]

(2) Duties.

(A) Pharmacy technicians may not perform any of the
duties listed in subsection (c)(2) [(b)(2) of this section.

(B) A pharmacist may delegate to pharmacy technicians
any nonjudgmental technical duty associated with the preparation and
distribution of prescription drugs provided:

(i) a pharmacist verifies the accuracy of all acts,
tasks, and functions performed by pharmacy technicians;

(ii) pharmacy technicians are under the direct super-
vision of and responsible to a pharmacist; and

(iii) [effective September 1, 2000,] only pharmacy
technicians who have been properly trained on the use of an auto-
mated pharmacy dispensing system and can demonstrate comprehen-
sive knowledge of the written policies and procedures for the operation
of the system may be allowed access to the system; and
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(C) Pharmacy technicians may perform only nonjudg-
mental technical duties associated with the preparation and distribution
of prescription drugs, including but not limited to the following:

(i) initiating and receiving refill authorization
requests;

(ii) entering prescription data into a data processing
system;

(iii) taking a stock bottle from the shelf for a pre-
scription;

(iv) preparing and packaging prescription drug
orders (i.e., counting tablets/capsules, measuring liquids and placing
them in the prescription container);

(v) affixing prescription labels and auxiliary labels
to the prescription container provided the pharmacy technician:

(I) [the pharmacy technician] has completed the
education and training requirements outlined in §297.6 of this title (re-
lating to relating to Pharmacy Technician Training) [paragraphs (1) and
(4) of this subsection]; and

(II) is registered as a pharmacy technician within
the provisions of §297.3 of this title (relating to Registration Require-
ments) [effective January 1, 2001, only certified pharmacy technicians
may affix a label to a prescription container].

(vi) reconstituting medications;

(vii) prepackaging and labeling prepackaged drugs;

(viii) loading bulk unlabeled drugs into an au-
tomated dispensing system provided a pharmacist verifies that the
system is properly loaded prior to use;

(ix) compounding non-sterile prescription drug or-
ders; and

(x) bulk compounding.

(3) Ratio of pharmacist to pharmacy technicians.

(A) Except as provided in subparagraphs (B) and (C) of
this paragraph, the ratio of pharmacists to pharmacy technicians may
not exceed 1:2.

(B) The ratio of pharmacists to pharmacy technicians
may be 1:3, provided at least one of the three pharmacy technicians is
a registered pharmacy technician.

(C) As specified in §568.006 of the Act, a pharmacy that
primarily compounds non-sterile pharmaceuticals may have a ratio of
pharmacists to pharmacy technicians of 1:5 provided:

(i) the pharmacy:

(I) dispenses no more than 20 different prescrip-
tion drugs; and

(II) does not produce sterile pharmaceuticals in-
cluding intravenous or intramuscular drugs on-site; and

(ii) the following conditions are met:

(I) all of the pharmacy technicians are registered
pharmacy technicians; and

(II) The pharmacy has written policies and pro-
cedures regarding the supervision of pharmacy technicians, including
requirements that the registered pharmacy technicians included in a 1:5
ratio may be involved only in one process at a time. For example, a

technician who is compounding non-sterile pharmaceuticals may not
also call physicians for authorization of refills.

[(A) The ratio of pharmacists to pharmacy technicians
may not exceed 1:2]

[(B) The ratio of pharmacists to pharmacy technicians
may be 1:3 provided that at least one of the three technicians is certi-
fied.]

[(4) Training.]

[(A) pharmacy technicians shall complete initial train-
ing as outlined by the pharmacist-in-charge in a training manual. Such
training:]

[(i) shall include training and experience as outlined
in paragraph (5) of this subsection; and]

[(ii) may not be transferred to another pharmacy un-
less:]

[(I) the pharmacies are under common owner-
ship and control and have a common training program; and]

[(II) the pharmacist-in-charge of each pharmacy
in which the pharmacy technician works certifies that the pharmacy
technician is competent to perform the duties assigned in that phar-
macy.]

[(B) A pharmacy technician shall be designated a phar-
macy technician trainee until completing the full training program. A
pharmacy technician trainee:]

[(i) may perform all of the duties of a pharmacy
technician except affix a label to a prescription container;]

[(ii) may be designated a pharmacy technician
trainee for no longer than one year except as specified in paragraph
(1)(B) of this subsection; and]

[(iii) shall be counted in the pharmacist to pharmacy
technician ratio.]

[(C) The pharmacist-in-charge shall assure the continu-
ing competency of pharmacy technicians through in-service education
and training to supplement initial training.]

[(D) The pharmacist-in-charge shall document the
completion of the training program and certify the competency of
pharmacy technicians completing the training. A written record
of initial and in-service training of pharmacy technicians shall be
maintained and contain the following information:]

[(i) name of the person receiving the training;]

[(ii) date(s) of the training;]

[(iii) general description of the topics covered;]

[(iv) a statement or statements that certifies that the
pharmacy technician is competent to perform the duties assigned;]

[(v) name of the person supervising the training;
and]

[(vi) signature of the pharmacy technician and the
pharmacist-in-charge or other pharmacist employed by the pharmacy
and designated by the pharmacist-in-charge as responsible for training
of pharmacy technicians.]

[(E) A person who has previously completed training as
a pharmacy technician, or a licensed nurse or physician assistant is not
required to complete the entire training program if the person is able to
show competency through a documented assessment of competency.
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Such competency assessment may be conducted by personnel desig-
nated by the pharmacist-in-charge, but the final acceptance of compe-
tency must be approved by the pharmacist-in-charge.]

[(5) Training program. Pharmacy technician training shall
be outlined in a training manual. Such training manual shall, at a min-
imum, contain the following:]

[(A) written procedures and guidelines for the use and
supervision of pharmacy technicians. Such procedures and guidelines
shall:]

[(i) specify the manner in which the pharmacist re-
sponsible for the supervision of pharmacy technicians will supervise
such personnel and verify the accuracy and completeness of all acts,
tasks, and functions performed by such personnel; and]

[(ii) specify duties which may and may not be per-
formed by pharmacy technicians; and]

[(B) instruction in the following areas and any addi-
tional areas appropriate to the duties of pharmacy technicians in the
pharmacy:]

[(i) Orientation;]

[(ii) Job descriptions;]

[(iii) Communication techniques;]

[(iv) Laws and rules;]

[(v) Security and safety;]

[(vi) Prescription drugs:]

[(I) Basic pharmaceutical nomenclature;]

[(II) Dosage forms;]

[(vii) Prescription drug orders:]

[(I) Prescribers;]

[(II) Directions for use;]

[(III) Commonly-used abbreviations and sym-
bols;]

[(IV) Number of dosage units;]

[(V) Strengths and systems of measurement;]

[(VI) Routes of administration;]

[(VII) Frequency of administration;]

[(VIII) Interpreting directions for use;]

[(viii) Prescription drug order preparation:]

[(I) Creating or updating patient medication
records;]

[(II) Entering prescription drug order informa-
tion into the computer or typing the label in a manual system;]

[(III) Selecting the correct stock bottle;]

[(IV) Accurately counting or pouring the appro-
priate quantity of drug product;]

[(V) Selecting the proper container;]

[(VI) Affixing the prescription label;]

[(VII) Affixing auxiliary labels, if indicated;
and]

[(VIII) Preparing the finished product for inspec-
tion and final check by pharmacists;]

[(ix) Other functions;]

[(x) Drug product prepackaging;]

[(xi) Compounding of non-sterile pharmaceuticals;]

[(xii) Written policy and guidelines for use of and
supervision of pharmacy technicians.]

(e) Identification of pharmacy personnel. All pharmacy per-
sonnel shall be identified as follows.

(1) Pharmacy technicians. All pharmacy technicians shall
wear an identification tag or badge which bears the person’s name and
identifies him or her as a pharmacy technician trainee a registered phar-
macy technician, [pharmacy technician,] or a certified pharmacy tech-
nician, if the technician maintains current certification with the Phar-
macy Technician Certification Board or any other entity providing an
examination approved by the Board.

(2) - (3) (No change.)

§291.33. Operational Standards.

(a) (No change.)

(b) Environment.

(1) - (3) (No change.)

(4) Temporary absence of pharmacist.

(A) If a pharmacy is staffed by a single pharmacist,
the pharmacist may leave the prescription department for breaks
and meal periods without closing the prescription department and
removing pharmacy technicians and other pharmacy personnel from
the prescription department provided the following conditions are met:

(i) at least one registered [certified] pharmacy tech-
nician remains in the prescription department;

(ii) - (v) (No change.)

(B) During the time a pharmacist is absent from the pre-
scription department, only pharmacy technicians who have completed
the pharmacy’s training program may perform the following duties,
provided a pharmacist verifies the accuracy of all acts, tasks, and func-
tions performed by the pharmacy technicians prior to delivery of the
prescription to the patient or the patient’s agent:

(i) - (iv) (No change.)

(v) affixing prescription labels and auxiliary labels
to the prescription container provided the pharmacy technician: [. Af-
ter January 1, 2001, only certified pharmacy technicians may affix pre-
scription labels to prescription containers; and]

(I) has completed the training requirements out-
lined in §297.6 of this title (relating to relating to Pharmacy Technician
Training); and

(II) is registered as a pharmacy technician within
the provisions of §297.3 of this title (relating to Registration Require-
ments); and

(vi) (No change.)

(C) - (E) (No change.)

(F) During the times a pharmacist is absent from the
prescription department a pharmacist intern shall be considered a regis-
tered [certified] pharmacy technician and may perform only the duties
of a registered [certified] pharmacy technician.
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(G) (No change.)

(c) Prescription dispensing and delivery.

(1) Patient counseling and provision of drug information.

(A) - (D) (No change.)

(E) In addition to the requirements of subparagraphs
(A) - (D) of this paragraph, if a prescription drug order is delivered
to the patient at the pharmacy, the following is applicable.

(i) (No change.)

(ii) An agent of the pharmacist may deliver a pre-
scription drug order to the patient or his or her agent during short peri-
ods of time when a pharmacist is absent from the pharmacy, provided
the short periods of time do not exceed two hours in a 24 hour period,
and provided a record of the delivery is maintained containing the fol-
lowing information:

(I) date of the delivery;

(II) unique identification number of the prescrip-
tion drug order;

(III) patient’s name;

(IV) patient’s phone number or the phone num-
ber of the person picking up the prescription; and

(V) signature of the person picking up the pre-
scription.

(iii) - (iv) (No change.)

(F) - (G) (No change.)

(2) - (7) (No change.)

(d) - (j) (No change.)

§291.34. Records.

(a) (No change.)

(b) Prescriptions.

(1) (No change.)

(2) Written prescription drug orders.

(A) - (C) (No change.)

(D) Prescription drug orders carried out or signed by an
advanced practice nurse or physician assistant.

(i) A pharmacist may dispense a prescription drug
order for a [dangerous drug] which is carried out or signed by an ad-
vanced practice nurse or physician assistant provided[:]

[(I) the prescription is for a dangerous drug and
not for a controlled substance; and]

[(II)] the advanced practice nurse or physician
assistant is practicing in accordance with Subtitle B, Chapter 157, Oc-
cupations Code.

(ii) (No change.)

(E) (No change.)

(3) - (5) (No change.)

(6) Prescription drug order information.

(A) - (B) (No change.)

(C) All original written prescriptions for dangerous
drugs carried out or signed by an advanced practice nurse or physician

assistant in accordance with Subtitle B, Chapter 157, Occupations
Code, shall bear:

(i) name and address of the patient;

(ii) name, address, [and] telephone number and if
the prescription is for a controlled substance, the DEA number of the
supervising practitioner;

(iii) name, identification number, [and] original sig-
nature and if the prescription is for a controlled substance, the DEA
number of the advanced practice nurse or physician assistant;

(iv) address and telephone number of the clinic at
which the prescription drug order was carried out or signed;

(v) name, strength, and quantity of the dangerous
drug;

(vi) directions for use;

(vii) indications for use, if appropriate;

(viii) date of issuance; and

(ix) number of refills authorized.

(D) (No change.)

(7) (No change.)

(c) - (k) (No change.)

§291.36. Class A Pharmacies Compounding Sterile Pharmaceuti-
cals.

(a) (No change.)

(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) (No change.)

(2) Act--The Texas Pharmacy Act, Chapter 551 - 566 and
568 - 569 [556], Occupations Code, as amended.

(3) - (11) (No change.)

(12) Carrying out or signing a prescription drug order-The
completion of a prescription drug order presigned by the delegating
physician, or the signing of a prescription by an advanced practice nurse
or physician assistant after the person has been designated with the
Texas State Board of Medical Examiners by the delegating physician
as a person delegated to sign a prescription. The following information
shall be provided on each prescription:

(A) patient’s name and address;

(B) name, strength, and quantity of the drug to be dis-
pensed;

(C) directions for use;

(D) the intended use of the drug, if appropriate;

(E) the name, address, [and] telephone number, and the
prescription is for a controlled substance, the DEA number of the physi-
cian;

(F) the name, address, telephone number, [and] identi-
fication number, and if the prescription is for a controlled substance,
the DEA number of the advanced practice nurse or physician assistant
completing the prescription drug order;

(G) the date; and

(H) the number of refills permitted.
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[(13) Certified Pharmacy Technician--A pharmacy techni-
cian who:]

[(A) has completed the pharmacy technician training
program of the pharmacy;]

[(B) has taken and passed the National Pharmacy Tech-
nician Certification Exam or other examination approved during an
open meeting by the Board; and ]

[(C) maintains a current certification with the Pharmacy
Technician Certification Board or any other entity providing an exam-
ination approved by the Board.]

(13) [(14)] Clean room--A room in which the concentration
of airborne particles is controlled and there are one or more clean zones
according to Federal Standard 209E, et seq.

(14) [(15)] Clean zone--A defined space in which the con-
centration of airborne particles is controlled to meet a specified air-
borne particulate cleanliness class.

(15) [(16)] Compounding--The preparation, mixing,
assembling, packaging, or labeling of a drug or device:

(A) as the result of a practitioner’s prescription drug or
medication order or initiative based on the practitioner-patient pharma-
cist relationship in the course of professional practice;

(B) in anticipation of prescription drug or medication
orders based on routine, regularly observed prescribing patterns; or

(C) for the purpose of or as an incident to research,
teaching, or chemical analysis and not for sale or dispensing.

(16) [(17)] Confidential record--Any health related record
that contains information that identifies an individual and that is main-
tained by a pharmacy or pharmacist such as a patient medication record,
prescription drug order, or medication drug order.

(17) [(18)] Controlled area--A controlled area is the area
designated for preparing sterile pharmaceuticals.

(18) [(19)] Controlled substance--A drug, immediate pre-
cursor, or other substance listed in Schedules I - V or Penalty Groups
1-4 of the Texas Controlled Substances Act, as amended, or a drug, im-
mediate precursor, or other substance included in Schedule I, II, III, IV,
or V of the Federal Comprehensive Drug Abuse Prevention and Con-
trol Act of 1970, as amended (Public Law 91-513).

(19) [(20)] Critical areas--Any area in the controlled area
where products or containers are exposed to the environment.

(20) [(21)] Cytotoxic--A pharmaceutical that has the capa-
bility of killing living cells.

(21) Dangerous drug--A drug or device that:

(A) is not included in Penalty Group 1, 2, 3, or 4, Chap-
ter 481, Health and Safety Code, and is unsafe for self-medication; or

(B) bears or is required to bear the legend:

(i) "Caution: federal law prohibits dispensing with-
out prescription" or "Rx only" or another legend that complies with
federal law; or

(ii) "Caution: federal law restricts this drug to use
by or on the order of a licensed veterinarian."

[(22) Dangerous drug--Any drug or device that is not in-
cluded in Penalty Groups 1-4 of the Controlled Substances Act and
that is unsafe for self-medication or any drug or device that bears or is
required to bear the legend:]

[(A) "Caution: federal law prohibits dispensing without
prescription"; or ]

[(B) "Caution: federal law restricts this drug to use by
or on the order of a licensed veterinarian."]

(22) [(23)] Data communication device--An electronic de-
vice that receives electronic information from one source and transmits
or routes it to another (e.g., bridge, router, switch or gateway).

(23) [(24)] Deliver or delivery--The actual, constructive, or
attempted transfer of a prescription drug or device or controlled sub-
stance from one person to another, whether or not for a consideration.

(24) [(25)] Designated agent--

(A) a licensed nurse, physician assistant, pharmacist, or
other individual designated by a practitioner, and for whom the prac-
titioner assumes legal responsibility, who communicates prescription
drug orders to a pharmacist;

(B) a licensed nurse, physician assistant, or pharmacist
employed in a health care facility to whom the practitioner communi-
cates a prescription drug order;

(C) an advanced practice nurse or physician assistant
authorized by a practitioner to carry out or sign a prescription drug
order for dangerous drugs under Chapter 157 of the Medical Practice
Act (Subtitle B, Occupations Code); or

(D) a person who is a licensed vocational nurse or has
an education equivalent to or greater than that required for a licensed
vocational nurse designated by the practitioner to communicate pre-
scriptions for an advanced practice nurse or physician assistant autho-
rized by the practitioner to sign prescription drug orders under Chapter
157 of the Medical Practice Act (Subtitle B, Occupations Code).

(25) [(26)] Device--An instrument, apparatus, implement,
machine, contrivance, implant, in vitro reagent, or other similar or re-
lated article, including any component part or accessory, that is required
under federal or state law to be ordered or prescribed by a practitioner.

(26) [(27)] Dispense--Preparing, packaging, compound-
ing, or labeling for delivery a prescription drug or device in the course
of professional practice to an ultimate user or his agent by or pursuant
to the lawful order of a practitioner.

(27) [(28)] Dispensing pharmacist--The pharmacist
responsible for the final check of the dispensed prescription before
delivery to the patient.

(28) [(29)] Distribute--The delivery of a prescription drug
or device other than by administering or dispensing.

(29) [(30)] Downtime--Period of time during which a data
processing system is not operable.

(30) [(31)] Drug regimen review--An evaluation of pre-
scription drug or medication orders and patient medication records for:

(A) known allergies;

(B) rational therapy--contraindications;

(C) reasonable dose and route of administration;

(D) reasonable directions for use;

(E) duplication of therapy;

(F) drug-drug interactions;

(G) drug-food interactions;

(H) drug-disease interactions;
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(I) adverse drug reactions; and

(J) proper utilization, including overutilization or un-
derutilization.

(31) [(32)] Electronic prescription drug order--A prescrip-
tion drug order which is transmitted by an electronic device to the re-
ceiver (pharmacy).

(32) [(33)] Electronic signature--A unique security code or
other identifier which specifically identifies the person entering infor-
mation into a data processing system. A facility which utilizes elec-
tronic signatures must:

(A) maintain a permanent list of the unique security
codes assigned to persons authorized to use the data processing
system; and

(B) have an ongoing security program which is capable
of identifying misuse and/or unauthorized use of electronic signatures.

(33) [(34)] Expiration date--The date (and time, when ap-
plicable) beyond which a product should not be used.

(34) [(35)] Full-time pharmacist--A pharmacist who works
in a pharmacy from 30 to 40 hours per week or if the pharmacy is open
less than 60 hours per week, one-half of the time the pharmacy is open.

(35) [(36)] Hard copy--A physical document that is read-
able without the use of a special device (i.e., cathode ray tube (CRT),
microfiche reader, etc.).

(36) [(37)] Medical Practice Act--The Texas Medical Prac-
tice Act, Subtitle B, Occupations Code, as amended.

(37) [(38)] New prescription drug order--A prescription
drug order that:

(A) has not been dispensed to the patient in the same
strength and dosage form by this pharmacy within the last year;

(B) is transferred from another pharmacy; and/or

(C) is a discharge prescription drug order. (Note: fur-
lough prescription drug orders are not considered new prescription drug
orders.)

(38) [(39)] Original prescription--The:

(A) original written prescription drug orders; or

(B) original verbal or electronic prescription drug or-
ders reduced to writing either manually or electronically by the phar-
macist.

(39) [(40)] Part-time pharmacist--A pharmacist who works
less than full-time.

(40) [(41)] Patient counseling--Communication by the
pharmacist of information to the patient or patient’s agent, in order to
improve therapy by ensuring proper use of drugs and devices.

(41) [(42)] Pharmacist-in-charge--The pharmacist desig-
nated on a pharmacy license as the pharmacist who has the authority
or responsibility for a pharmacy’s compliance with laws and rules
pertaining to the practice of pharmacy.

(42) [(43)] Pharmaceutical care--The provision of drug
therapy and other pharmaceutical services intended to assist in the
cure or prevention of a disease, elimination or reduction of a patient’s
symptoms, or arresting or slowing of a disease process.

(43) Pharmacy technicians--An individual whose responsi-
bility in a pharmacy is to provide technical services that do not require
professional judgment regarding preparing and distributing drugs and

who works under the direct supervision of and is responsible to a phar-
macist. Pharmacy technician includes registered pharmacy technicians
and pharmacy technician trainees.

(44) Pharmacy technician trainee--A person who is not reg-
istered as a pharmacy technician by the board and is either:

(A) participating in a pharmacy’s technician training
program; or

(B) currently enrolled in a:

(i) pharmacy technician training program accredited
by the American Society of Health-System Pharmacists; or

(ii) health science technology education program in
a Texas high school that is accredited by the Texas Education Agency.

[(44) Pharmacy technicians--Those individuals utilized in
pharmacies whose responsibility it shall be to provide technical ser-
vices that do not require professional judgment concerned with the
preparation and distribution of drugs under the direct supervision of
and responsible to a pharmacist. Pharmacy technician includes certi-
fied pharmacy technicians, pharmacy technicians, and pharmacy tech-
nician trainees.]

[(45) Pharmacy technician trainee--a pharmacy techni-
cian:]

[(A) participating in a pharmacy’s technician training
program; or ]

[(B) a person currently enrolled in a technician training
program accredited by the American Society of Health-System Phar-
macists provided:]

[(i) the person is working during times the individ-
ual is assigned to a pharmacy as a part of the experiential component
of the American Society of Health-System Pharmacists training pro-
gram;]

[(ii) the person is under the direct supervision of and
responsible to a pharmacist; and]

[(iii) the supervising pharmacist conducts
in-process and final checks.]

(45) [(46)] Physician assistant--A physician assistant rec-
ognized by the Texas State Board of Medical Examiners as having the
specialized education and training required under Subtitle B, Chapter
157, Occupations Code, and issued an identification number by the
Texas State Board of Medical Examiners.

(46) [(47)] Practitioner--

(A) A person licensed or registered to prescribe, distrib-
ute, administer, or dispense a prescription drug or device in the course
of professional practice in this state, including a physician, dentist, po-
diatrist, or veterinarian but excluding a person licensed under this sub-
title;

(B) A person licensed by another state, Canada, or the
United Mexican States in a health field in which, under the law of this
state, a license holder in this state may legally prescribe a dangerous
drug;

(C) A person practicing in another state and licensed by
another state as a physician, dentist, veterinarian, or podiatrist, who has
a current federal Drug Enforcement Administration registration num-
ber and who may legally prescribe a Schedule II, III, IV, or V controlled
substance, as specified under Chapter 481, Health and Safety Code, in
that other state; or
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(D) An advanced practice nurse or physician assistant to
whom a physician has delegated the authority to carry out or sign pre-
scription drug orders under §§157.0511, 157.052, 157.053, 157.054,
157.0541, or 157.0542.

[(A) a physician, dentist, podiatrist, veterinarian, or
other person licensed or registered to prescribe, distribute, administer,
or dispense a prescription drug or device in the course of professional
practice in this state; ]

[(B) a person licensed by another state in a health field
in which, under Texas law, licensees in this state may legally prescribe
dangerous drugs or a person practicing in another state and licensed by
another state as a physician, dentist, veterinarian, or podiatrist, having a
current Federal Drug Enforcement Administration registration number,
and who may legally prescribe Schedule II, III, IV, or V controlled
substances in such other state; or ]

[(C) a person licensed in the Dominion of Canada or the
United Mexican States in a health field in which, under the laws of this
state, a licensee may legally prescribe dangerous drugs; ]

[(D) does not include a person licensed under the Texas
Pharmacy Act.]

(47) [(48)] Prepackaging--The act of repackaging and rela-
beling quantities of drug products from a manufacturer’s original com-
mercial container into a prescription container for dispensing by a phar-
macist to the ultimate consumer.

(48) [(49)] Prescription drug--

(A) a substance for which federal or state law requires
a prescription before it may be legally dispensed to the public;

(B) a drug or device that under federal law is required,
prior to being dispensed or delivered, to be labeled with either of the
following statements:

(i) "Caution: federal law prohibits dispensing with-
out prescription"; or

(ii) "Caution: federal law restricts this drug to use
by or on order of a licensed veterinarian"; or

(C) a drug or device that is required by any applicable
federal or state law or regulation to be dispensed on prescription only
or is restricted to use by a practitioner only.

(49) [(50)] Prescription drug order--

(A) an order from a practitioner or a practitioner’s des-
ignated agent to a pharmacist for a drug or device to be dispensed; or

(B) an order pursuant to the Subtitle B, Chapter 157,
Occupations Code.

(50) [(51)] Process validation--Documented evidence pro-
viding a high degree of assurance that a specific process will consis-
tently produce a product meeting its predetermined specifications and
quality attributes.

(51) [(52)] Quality assurance--The set of activities used to
assure that the process used in the preparation of sterile drug products
lead to products that meet predetermined standards of quality.

(52) [(53)] Quality control--The set of testing activities
used to determine that the ingredients, components (e.g., containers),
and final sterile pharmaceuticals prepared meet predetermined require-
ments with respect to identity, purity, non-pyrogenicity, and sterility.

(53) [(54)] Sample--A prescription drug which is not in-
tended to be sold and is intended to promote the sale of the drug.

(54) [(55)] State--One of the 50 United States of America,
a U.S. territory, or the District of Columbia.

(55) [(56)] Sterile pharmaceutical--A dosage form free
from living micro-organisms.

(56) [(57)] Texas Controlled Substances Act--The Texas
Controlled Substances Act, Health and Safety Code, Chapter 481, as
amended.

(57) [(58)] Unit-dose packaging--The ordered amount of
drug in a dosage form ready for administration to a particular patient,
by the prescribed route at the prescribed time, and properly labeled with
name, strength, and expiration date of the drug.

(58) [(59)] Unusable drugs--Drugs or devices that are un-
usable for reasons such as they are adulterated, misbranded, expired,
defective, or recalled.

(59) [(60)] Written protocol--A physicians order, standing
medical order, standing delegation order, or other order or protocol as
defined by rule of the Texas State Board of Medical Examiners under
the Texas Medical Practice Act.

(c) Personnel.

(1) - (3) (No change.)

(4) Pharmacy technicians.

(A) General.

(i) On June 1, 2004, all persons employed as phar-
macy technicians shall be either registered pharmacy technicians or
pharmacy technician trainees as follows.

(I) All persons who have passed the required
pharmacy technician certification examination shall be registered with
the board under the provisions this section.

(II) All persons who have not taken and passed
the required pharmacy certification examination may be designated
pharmacy technician trainees, if qualified under the provisions of
§297.5 of this title (relating to Pharmacy Technician Trainees).

(ii) Between January 1, 2004, and May 31, 2004, all
persons employed as pharmacy technicians who are qualified for regis-
tration by the board shall register according to the schedule designated
by the board. Between January 1, 2004 and May 31, 2004, persons
who are awaiting their scheduled time for registration and persons who
have applied for registration, but the registration has not been com-
pleted shall comply with the rules in effect prior to January 1, 2004,
relating to requirements and duties for certified pharmacy technicians.

(iii) All pharmacy technicians shall meet the train-
ing requirements specified in §297.6 of this title (relating to Pharmacy
Technician Training).

[(A) Qualifications.]

[(i) General. All pharmacy technicians shall:]

[(I) have a high school or equivalent degree, e.g.,
GED, or be currently enrolled in a program which awards such a de-
gree; and]

[(II) complete a structured didactic and experi-
ential training program, which provides instruction and experience in
the areas listed in subparagraph (D) of this paragraph.]

[(III) Effective January 1, 2001, all pharmacy
technicians must have taken and passed the National Pharmacy
Technician Certification Exam or other examination approved during
an open meeting by the Board or be a pharmacy technician trainee.]
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[(ii) Pharmacy Technician Trainee.]

[(I) A person shall be designated as a pharmacy
technician trainee while participating in a pharmacy’s technician train-
ing program in preparation for the National Pharmacy Technician Cer-
tification Exam or other examination approved during an open meeting
by the Board.]

[(II) A person may be designated a pharmacy
technician trainee for no more than one year. A person may not be a
technician trainee if they fail to pass the certification exam within this
one year training period. This subclause does not apply to a pharmacy
technician trainee working in a pharmacy as part of a training program
accredited by the American Society of Health-System Pharmacists
or an individual enrolled in a health science technology education
program in a Texas high school.]

[(III) Individuals enrolled in a health science
technology education program in a Texas high school that is accredited
by the Texas Education Agency, may be designated as a pharmacy
technician trainee for up to two years provided:]

[(-a-) the work as a pharmacy technician is
concurrent with enrollment in a health science technology education
program, which may include:]

[(-1-) partial semester breaks such
as spring breaks;]

[(-2-) between semesters; and]

[(-3-) whole semester breaks
provided the individual was enrolled in the health science technology
education program in the immediate preceding semester and is
scheduled with the high school to attend in the immediate subsequent
semester;]

[(-b-) the individual is under the direct super-
vision of and responsible to a pharmacist; and]

[(-c-) the supervising pharmacist verifies the
accuracy of all acts, tasks, or functions performed by the individual.]

[(iii) Certified Pharmacy Technicians.]

[(I) All certified pharmacy technicians shall have
taken and passed the National Pharmacy Technician Certification Exam
or other examination approved during an open meeting by the Board
and maintain a current certification with the Pharmacy Technician Cer-
tification Board or any other entity providing an examination approved
by the Board.]

[(II) A certified pharmacy technician shall pub-
licly display their current certification certificate in the technician’s pri-
mary place of practice and a copy of their current certification certifi-
cate in all other pharmacies where the technician performs the duties
of a technician.]

(B) Duties.

(i) - (ii) (No change.)

(iii) Pharmacy technicians may perform only non-
judgmental technical duties associated with the preparation and distri-
bution of prescription drugs, including but not limited to the following.

(I) - (IV) (No change.)

(V) affixing prescription labels and auxiliary la-
bels to the prescription container provided the pharmacy technician:

(-a-) [the pharmacy technician] has com-
pleted the [education and] training requirements outlined in §297.6
of this title (relating to relating to Pharmacy Technician Training)
[subparagraphs (A) and (D) of this paragraph]; and

(-b-) is registered as pharmacy technician
within the provisions of §297.3 of this title (relating to Registration
Requirements) [effective January 1, 2001, only certified pharmacy
technicians may affix a label to a prescription container.]

(VI) - (VIII) (No change.)

(IX) compounding sterile pharmaceuticals
provided the pharmacy technician:

(-a-) is registered as a pharmacy technician
within the provisions of §297.3 of this title (relating to Registration
Requirements);

(-b-) has completed the training specified in
paragraph (4) of this subsection; and

(-c-) is supervised by a pharmacist who has
completed the training specified in paragraph (4) of this subsection who
conducts in-process and final checks, and affixes his or her initials to
the appropriate quality control records.

[(-a-) the pharmacy technician has completed
the education and training specified in paragraph (4) of this subsection
and the pharmacy technician is supervised by a pharmacist who has
completed the training specified paragraph (4) of this subsection; and]

[(-b-) effective January 1, 2001, the phar-
macy technicians]:

[(-1-) are either certified pharmacy
technicians or technician trainees;]

[(-2-) have completed the training
specified in paragraph (4) of this subsection;]

[(-3-) are supervised by a pharma-
cist who has completed the training specified in paragraph (4) of this
subsection, conducts in-process and final checks, and affixes his or her
initials to the appropriate quality control records.]

(X) - (XI) (No change.)

[(iv) Certified pharmacy technicians. Effective Jan-
uary 1, 2001, only certified pharmacy technicians may:]

[(I) affix a label to a prescription container; and
]

[(II) compound sterile pharmaceuticals.]

(C) Ratio of pharmacist to pharmacy technicians.

(i) The ratio of pharmacists to pharmacy technicians
may not exceed 1:2 provided that only one pharmacy technician may
be engaged in the compounding of sterile pharmaceuticals.

(ii) The ratio of pharmacists to pharmacy techni-
cians may be 1:3 provided that at least one of the three technicians
is a registered pharmacy technician [certified] and only one may be
engaged in the compounding of sterile pharmaceuticals.

[(D) Training.]

[(i) pharmacy technicians shall complete initial
training as outlined by the pharmacist-in-charge in a training manual
which includes training and experience as outlined in subparagraph
(E) of this paragraph prior to the regular performance of their duties.
Such training:]

[(I) shall include training and experience as out-
lined in subparagraph (E) of this paragraph; and]

[(II) may not be transferred to another pharmacy
unless:]

[(-a-) the pharmacies are under common
ownership and control and have a common training program; and]
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[(-b-) the pharmacist-in-charge of each phar-
macy in which the pharmacy technician works certifies that the phar-
macy technician is competent to perform the duties assigned in that
pharmacy.]

[(ii) A pharmacy technician shall be designated a
pharmacy technician trainee until completing the full training program.
A pharmacy technician trainee:]

[(I) may perform all of the duties of a pharmacy
technician except affix a label to a prescription;]

[(II) may be designated a pharmacy technician
trainee for no longer than one year except as specified in subparagraph
(A)(ii) of this paragraph; and]

[(III) shall be counted in the pharmacist to phar-
macy technician ratio.]

[(iii) The pharmacist-in-charge shall assure the con-
tinuing competency of pharmacy technicians through-in-service edu-
cation and training to supplement initial training.]

[(iv) The pharmacist-in-charge shall document the
completion of the training program and certify the competency of phar-
macy technicians completing the training. A written record of initial
and in-service training of pharmacy technicians shall be maintained and
contain the following information:]

[(I) name of the person receiving the training;]

[(II) date(s) of the training;]

[(III) general description of the topics covered;]

[(IV) a statement or statements that certifies that
the pharmacy technician is competent to perform the duties assigned;]

[(V) name of the person supervising the training;
and]

[(VI) signature of the pharmacy technician and
the pharmacist-in-charge or other pharmacist employed by the phar-
macy and designated by the pharmacist-in-charge as responsible for
training of pharmacy technicians.]

[(v) A person who has previously completed train-
ing as a pharmacy technician, or a licensed nurse or physician assistant
is not required to complete the entire training program if the person is
able to show competency through a documented assessment of com-
petency. Such competency assessment may be conducted by person-
nel designated by the pharmacist-in-charge, but the final acceptance of
competency must be approved by the pharmacist-in-charge.]

[(E) Training program. Pharmacy technicians training
shall be outlined in a training manual. Such training manual shall, at a
minimum, contain the following: ]

[(i) written procedures and guidelines for the use
and supervision of pharmacy technicians. Such procedures and
guidelines shall:]

[(I) specify the manner in which the pharmacist
responsible for the supervision of pharmacy technicians will supervise
such personnel and verify the accuracy and completeness of all acts,
task and functions performed by such personnel; and]

[(II) specify duties which may and may not be
performed by pharmacy technicians; and]

[(ii) instruction in the following areas and any ad-
ditional areas appropriate to the duties of pharmacy technicians in the
pharmacy:]

[(I) Orientation;]

[(II) Job descriptions;]

[(III) Communication techniques;]

[(IV) Laws and rules;]

[(V) Security and safety;]

[(VI) Prescription drugs:]
[(-a-) Basic pharmaceutical nomenclature;]
[(-b-) Dosage forms;]

[(VII) Prescription drug orders:]
[(-a-) Prescribers;]
[(-b-) Directions for use;]
[(-c-) Commonly-used abbreviations and

symbols;]
[(-d-) Number of dosage units;]
[(-e-) Strength and systems of measurement;]
[(-f-) Route of administration;]
[(-g-) Frequency of administration;]
[(-h-) Interpreting directions for use;]

[(VIII) Prescription drug order preparation:]
[(-a-) Creating or updating patient medica-

tion records;]
[(-b-) Entering prescription drug order infor-

mation into the computer or typing the label in a manual system;]
[(-c-) Selecting the correct stock bottle;]
[(-d-) Accurately counting or pouring the ap-

propriate quantity of drug product;]
[(-e-) Selecting the proper container;]
[(-f-) Affixing the prescription label;]
[(-g-) Affixing auxiliary labels, if indicated;

and]
[(-h-) Preparing the finished product for in-

spection and final check by pharmacists;]

[(IX) Other functions;]

[(X) Drug product prepackaging;]

[(XI) Compounding of non-sterile pharmaceuti-
cals;]

[(XII) Written policy and guidelines for use of
and supervision of pharmacy technicians.]

(5) Special education, training, and evaluation require-
ments for pharmacy personnel compounding or responsible for
the direct supervision of pharmacy personnel compounding sterile
pharmaceuticals.

(A) - (B) (No change.)

(C) Pharmacy technicians. In addition to the qualifica-
tions and training outlined in paragraph (3) of this subsection, all phar-
macy technicians who compound sterile pharmaceuticals shall:

(i) - (ii) (No change.)

[(iii) on January 1, 2001, discontinue preparation of
sterile pharmaceuticals if the technician has not taken and passed the
National Pharmacy Technician Certification Exam or other examina-
tion approved during an open meeting by the Board. Such pharmacy
technicians may continue to compound sterile pharmaceuticals dur-
ing the interim between the effective date of these rules and January
1, 2001, if they maintain documentation of completion of the training
specified in clause (ii) of this subparagraph.]
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(iii) [(iv)] acquire the required experiential portion
of the training programs specified in this subparagraph under the su-
pervision of an individual who has already completed training as spec-
ified in subparagraph (B) or (C) of this paragraph.

(D) (No change.)

(6) Identification of pharmacy personnel. Pharmacy per-
sonnel shall be identified as follows.

(A) Pharmacy technicians. All pharmacy technicians
shall wear an identification tag or badge which bears the person’s name
and identifies him or her as a pharmacy technician trainee a registered
pharmacy technician, [pharmacy technician,] or a certified pharmacy
technician, if the technician maintains current certification with the
Pharmacy Technician Certification Board or any other entity provid-
ing an examination approved by the Board.

(B) - (C) (No change.)

(d) Operational standards.

(1) (No change.)

(2) Environment.

(A) - (C) (No change.)

(D) Temporary absence of pharmacist.

(i) If a pharmacy is staffed by a single pharmacist,
the pharmacist may leave the prescription department for breaks and
meal periods without closing the prescription department and remov-
ing pharmacy technicians and other pharmacy personnel from the pre-
scription department provided the following conditions are met:

(I) at least one registered [certified] pharmacy
technician remains in the prescription department;

(II) - (V) (No change.)

(ii) During the time a pharmacist is absent from the
prescription department, only pharmacy technicians who have com-
pleted the pharmacy’s training program may perform the following du-
ties, provided a pharmacist verifies the accuracy of all acts, tasks, and
functions performed by the pharmacy technicians prior to delivery of
the prescription to the patient or the patient’s agent:

(I) - (IV) (No change.)

(V) affixing prescription labels and auxiliary la-
bels to the prescription container. provided the pharmacy technician:
[After January 1, 2001, only certified pharmacy technicians may affix
prescription labels to prescription containers; and]

(-a-) has completed the training requirements
outlined in §297.6 of this title (relating to relating to Pharmacy Tech-
nician Training); and

(-b-) is registered as a pharmacy technician
within the provisions of §297.3 of this title (relating to Registration
Requirements); and

(VI) (No change.)

(iii) - (v) (No change.)

(vi) During the times a pharmacist is absent from the
prescription department a pharmacist intern shall be considered a regis-
tered [certified] pharmacy technician and may perform only the duties
of a registered [certified] pharmacy technician.

(vii) (No change.)

(3) - (9) (No change.)

(e) Records.

(1) (No change.)

(2) Prescriptions.

(A) (No change.)

(B) Written prescription drug orders.

(i) - (iii) (No change.)

(iv) Prescription drug orders carried out or signed by
an advanced practice nurse or physician assistant.

(I) A pharmacist may dispense a prescription
drug order for a [dangerous drug] which is carried out or signed by an
advanced practice nurse or physician assistant provided[:]

[(-a-) the prescription is for a dangerous drug
and not for a controlled substance; and]

[(-b-)] the advanced practice nurse or physi-
cian assistant is practicing in accordance with Subtitle B, Chapter 157,
Occupations Code.

(II) (No change.)

(v) (No change.)

(C) - (E) (No change.)

(F) Prescription drug order information.

(i) (No change.)

(ii) All original prescriptions for dangerous drugs
carried out by an advanced practice nurse or physician assistant in
accordance with Subtitle B, Chapter 157, Occupations Code, shall
bear:

(I) name and address of the patient;

(II) name, address, [and] telephone number and
if the prescription is for a controlled substance, the DEA number of the
supervising practitioner;

(III) name, address, telephone number, identifi-
cation number, [and] original signature and if the prescription is for a
controlled substance, the DEA number of the advanced practice nurse
or physician assistant;

(IV) name, strength, and quantity of the danger-
ous drug;

(V) directions for use;

(VI) the intended use of the drug, if appropriate;

(VII) date of issuance; and

(VIII) number of refills authorized.

(iii) (No change.)

(G) (No change.)

(3) - (11) (No change.)

(f) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 15,

2003.

TRD-200308584
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Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: January 25, 2004
For further information, please call: (512) 305-8028

♦ ♦ ♦
SUBCHAPTER C. NUCLEAR PHARMACY
(CLASS B)
22 TAC §291.52, §291.53

The Texas State Board of Pharmacy proposes amendments to
§291.52, concerning Definitions and §291.53, concerning Per-
sonnel in a Class B (Nuclear) Pharmacy. The amendments to
§291.52 and §291.53, if adopted, will make conforming changes
in existing rules to implement the provisions of new Chapter 297,
Pharmacy Technicians. In addition, the amendments, if adopted,
will correct references to the Texas Pharmacy Act, and amend
the definition of "dangerous drug."

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the amendments are in
effect, there will be no fiscal implications for state government
as a result of enforcing or administering the amended sections.
There are no anticipated fiscal implications for local government.

Ms. Dodson has determined that, for each year of the first five-
year period the amendments will be in effect, the public benefit
anticipated as a result of enforcing the amended sections will
be to establish standards for registered pharmacy technicians.
There is no fiscal impact anticipated for small or large businesses
or to other entities who are required to comply with the amended
sections.

Written comments on the proposed amendments may be sub-
mitted to Allison Benz, R.Ph., M.S., Director of Professional Ser-
vices, Texas State Board of Pharmacy, 333 Guadalupe Street,
Box 21, Austin, Texas, 78701, FAX (512) 305-8082. Comments
must be received by 5 p.m., January 28, 2004.

The amendments are proposed under §551.002 and
§554.051(a) of the Texas Pharmacy Act (Chapters 551 -
566 and 568 - 569, Texas Occupations Code). The Board
interprets §551.002 as authorizing the agency to protect the
public through the effective control and regulation of the practice
of pharmacy. The Board interprets §554.051(a) as authorizing
the agency to adopt rules for the proper administration and
enforcement of the Act.

The statutes affected by the amendments: Chapters 551 - 566
and 568 - 569, Texas Occupations Code.

§291.52. Definitions.
The following words and terms, when used in these sections, shall have
the following meanings, unless the context clearly indicates otherwise.
Any term not defined in this section shall have the definition set forth
in the Act, §551.003.

(1) Act--The Texas Pharmacy Act, Chapters 551 - 566 and
568 - 569, Occupations Code, as amended.

(2) - (10) (No change.)

[(11) Certified Pharmacy Technician--A pharmacy techni-
cian who:]

[(A) has completed the pharmacy technician training
program of the pharmacy;]

[(B) has taken and passed the National Pharmacy Tech-
nician Certification Exam or other examination approved during an
open meeting by the Board; and]

[(C) maintains a current certification with the Pharmacy
Technician Certification Board or any other entity providing an exam-
ination approved by the Board.]

(11) [(12)] Class B pharmacy license or nuclear pharmacy
license--A license issued to a pharmacy dispensing or providing ra-
dioactive drugs or devices for administration to an ultimate user.

(12) [(13)] Clean room--A room in which the concentration
of airborne particles is controlled and there are one or more clean zones
according to Federal Standard 209E, et seq.

(13) [(14)] Clean zone--A defined space in which the con-
centration of airborne particles is controlled to meet a specified air-
borne particulate cleanliness class.

(14) [(15)] Controlled area--A controlled area is the area
designated for preparing sterile radiopharmaceuticals.

(15) [(16)] Controlled substance--A drug, immediate pre-
cursor, or other substance listed in Schedules I - V or Penalty Groups
1-4 of the Texas Controlled Substances Act, as amended, or a drug, im-
mediate precursor, or other substance included in Schedule I, II, III, IV,
or V of the Federal Comprehensive Drug Abuse Prevention and Con-
trol Act of 1970, as amended (Public Law 91-513).

(16) Dangerous drug--A drug or device that:

(A) is not included in Penalty Group 1, 2, 3, or 4, Chap-
ter 481, Health and Safety Code, and is unsafe for self-medication; or

(B) bears or is required to bear the legend:

(i) "Caution: federal law prohibits dispensing with-
out prescription" or "Rx only" or another legend that complies with
federal law; or

(ii) "Caution: federal law restricts this drug to use
by or on the order of a licensed veterinarian."

[(17) Dangerous drug--A device, drug, or radioactive drug
that is unsafe for self medication and that is not included in Penalty
Groups I through IV of Chapter 481 (Texas Controlled Substances Act).
The term includes a device, drug, or radiopharmaceutical that bears or
is required to bear the legend:]

[(A) "Caution: Federal Law Prohibits Dispensing
Without a Prescription" or "Rx only" or another legend that complies
with federal law; or]

[(B) "Caution: Federal Law Restricts This Drug To Be
Used By or on the Order of a Licensed Veterinarian."]

(17) [(18)] Data communication device--An electronic de-
vice that receives electronic information from one source and transmits
or routes it to another (e.g., bridge, router, switch, or gateway).

(18) [(19)] Deliver or delivery--The actual, constructive, or
attempted transfer of a prescription drug or device, radiopharmaceuti-
cal, or controlled substance from one person to another, whether or not
for a consideration.

(19) [(20)] Designated agent--

(A) a licensed nurse, physician assistant, pharmacist, or
other individual designated by a practitioner, and for whom the practi-
tioner assumes legal responsibility, who communicates radioactive pre-
scription drug orders to a pharmacist; or
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(B) a licensed nurse, physician assistant, or pharmacist
employed in a health care facility to whom the practitioner communi-
cates a radioactive prescription drug order.

(20) [(21)] Device--An instrument, apparatus, implement,
machine, contrivance, implant, in vitro reagent, or other similar or re-
lated articles, including any component parts or accessory that is re-
quired under federal or state law to be ordered or prescribed by a prac-
titioner.

(21) [(22)] Diagnostic prescription drug order--A radioac-
tive prescription drug order issued for a diagnostic purpose.

(22) [(23)] Dispense--Preparing, packaging, compound-
ing, or labeling for delivery a prescription drug or device, or a
radiopharmaceutical in the course of professional practice to an
ultimate user or his agent by or pursuant to the lawful order of a
practitioner.

(23) [(24)] Dispensing pharmacist--The authorized nuclear
pharmacist responsible for the final check of the dispensed prescription
before delivery to the patient.

(24) [(25)] Distribute--The delivering of a prescription
drug or device, or a radiopharmaceutical other than by administering
or dispensing.

(25) [(26)] Electronic radioactive prescription drug or-
der--A radioactive prescription drug order which is transmitted by an
electronic device to the receiver (pharmacy).

(26) [(27)] Internal test assessment--Validation of tests for
quality control necessary to insure the integrity of the test.

(27) [(28)] Nuclear pharmacy technique--The mechanical
ability required to perform the nonjudgmental, technical aspects of
preparing and dispensing radiopharmaceuticals.

(28) [(29)] Original prescription--The:

(A) original written radioactive prescription drug
orders; or

(B) original verbal or electronic radioactive prescrip-
tion drug orders reduced to writing either manually or electronically
by the pharmacist.

(29) [(30)] Pharmacist-in-charge--The pharmacist desig-
nated on a pharmacy license as the pharmacist who has the authority
or responsibility for a pharmacy’s compliance with laws and rules
pertaining to the practice of pharmacy.

(30) Pharmacy technician--An individual whose responsi-
bility in a pharmacy is to provide technical services that do not require
professional judgment regarding preparing and distributing drugs and
who works under the direct supervision of and is responsible to a phar-
macist. Pharmacy technician includes registered pharmacy technicians
and pharmacy technician trainees.

(31) Pharmacy technician trainee--A person who is not reg-
istered as a pharmacy technician by the board and is either:

(A) participating in a pharmacy’s technician training
program; or

(B) currently enrolled in a:

(i) pharmacy technician training program accredited
by the American Society of Health-System Pharmacists; or

(ii) health science technology education program in
a Texas high school that is accredited by the Texas Education Agency.

[(31) Pharmacy technician--Those individuals utilized in
pharmacies whose responsibility it shall be to provide technical ser-
vices that do not require professional judgment concerned with the
preparation and distribution of drugs or radiopharmaceuticals under the
direct supervision of and responsible to a pharmacist. Pharmacy tech-
nician includes certified pharmacy technicians, pharmacy technicians,
and pharmacy technician trainees.]

[(32) Pharmacy technician trainee--A pharmacy techni-
cian:]

[(A) participating in a pharmacy’s technician training
program; or]

[(B) a person currently enrolled in a technician training
program accredited by the American Society of Health-System Phar-
macists provided:]

[(i) the person is working during times the individ-
ual is assigned to a pharmacy as a part of the experiential component
of the American Society of Health-System Pharmacists training pro-
gram;]

[(ii) the person is under the direct supervision of and
responsible to a pharmacist; and]

[(iii) the supervising pharmacist conducts
in-process and final checks.]

(32) [(33)] Process validation--Documented evidence pro-
viding a high degree of assurance that a specific process will consis-
tently produce a product meeting its predetermined specifications and
quality attributes.

(33) [(34)] Radiopharmaceutical--A prescription drug or
device that exhibits spontaneous disintegration of unstable nuclei
with the emission of a nuclear particle(s) or photon(s), including any
nonradioactive reagent kit or nuclide generator that is intended to be
used in preparation of any such substance.

(34) [(35)] Radioactive drug quality control--The set of
testing activities used to determine that the ingredients, components
(e.g., containers), and final radiopharmaceutical prepared meets
predetermined requirements with respect to identity, purity, non-py-
rogenicity, and sterility and the interpretation of the resulting data
in order to determine the feasibility for use in humans and animals
including internal test assessment, authentication of product history,
and the keeping of mandatory records.

(35) [(36)] Radioactive drug service--The act of distribut-
ing radiopharmaceuticals; the participation in radiopharmaceutical se-
lection and the performance of radiopharmaceutical drug reviews.

(36) [(37)] Radioactive prescription drug order--An order
from a practitioner or a practitioner’s designated agent for a radiophar-
maceutical to be dispensed.

(37) [(38)] Sterile radiopharmaceutical--A dosage form of
a radiopharmaceutical free from living micro-organisms.

(38) [(39)] Therapeutic prescription drug order--A radioac-
tive prescription drug order issued for a specific patient for a therapeutic
purpose.

(39) [(40)] Ultimate user--A person who has obtained and
possesses a prescription drug or radiopharmaceutical for his or her own
use or for the use of a member of his or her household.

§291.53. Personnel.

(a) - (b) (No change.)

(c) Pharmacy Technicians.
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(1) General.

(A) On June 1, 2004, all persons employed as pharmacy
technicians must be either registered pharmacy technicians or phar-
macy technician trainees as follows.

(i) All persons who have passed the required phar-
macy technician certification examination must be registered with the
board under the provisions this section.

(ii) All persons who have not taken and passed the
required pharmacy certification examination shall be designated phar-
macy technician trainees under the provisions of §297.5 of this title
(relating to Pharmacy Technician Trainees).

(B) Between January 1, 2004, and May 31, 2004, all
persons employed as pharmacy technicians who are qualified for regis-
tration by the board shall register according to the schedule designated
by the board. Between January 1, 2004 and May 31, 2004, persons
who are awaiting their scheduled time for registration and persons who
have applied for registration, but the registration has not been com-
pleted shall comply with the rules in effect prior to January 1, 2004,
relating to requirements and duties for certified pharmacy technicians.

(C) All pharmacy technicians shall meet the training re-
quirements specified in §297.6 of this title (relating to Pharmacy Tech-
nician Training).

[(A) Pharmacy technicians in a nuclear pharmacy shall
possess sufficient education and training to qualify such individual to
perform assigned tasks including nuclear pharmacy techniques.]

[(B) The pharmacist-in-charge shall document the
training and certify the competency of pharmacy technicians complet-
ing the training. A written record of initial and in-service training of
pharmacy technicians shall be maintained and contain the following
information:]

[(i) name of the person receiving the training;]

[(ii) date(s) of the training;]

[(iii) general description of the topics covered;]

[(iv) a statement or statements that certifies that the
pharmacy technician is competent to perform the duties assigned;]

[(v) name of the person supervising the training;
and]

[(vi) signature of the pharmacy technician and the
pharmacist-in-charge or other pharmacist employed by the pharmacy
and designated by the pharmacist-in-charge as responsible for training
of pharmacy technicians.]

[(C) A pharmacy technician shall be designated a phar-
macy technician trainee until completing the full training program. A
pharmacy technician trainee:]

[(i) may perform all of the duties of a pharmacy
technician except affixing a label to a prescription container and
routinely compounding sterile radiopharmaceuticals;]

[(ii) may be designated a pharmacy technician
trainee for no longer than one year. A person may not be a technician
trainee if they fail to pass the certification exam within this one year
training period. This clause does not apply to a pharmacy technician
trainee working in a pharmacy as part of a training program accredited
by the American Society of Health-System Pharmacists; and]

[(iii) shall be counted in the pharmacist to pharmacy
technician ratio.]

[(D) A person who has previously completed training
as a pharmacy technician, or a licensed nurse or physician assistant is
not required to complete the entire training program if the person is
able to show competency through a documented assessment of com-
petency. Such competency assessment may be conducted by person-
nel designated by the pharmacist-in-charge, but the final acceptance of
competency must be approved by the pharmacist-in-charge.]

[(E) Effective January 1, 2001, all pharmacy techni-
cians shall have taken and passed the National Pharmacy Technician
Certification Exam or other examination approved during an open
meeting by the Board or be a pharmacy technician trainee.]

[(F) All certified pharmacy technicians shall maintain a
current certification with the Pharmacy Technician Certification Board
or any other entity providing an examination approved by the Board.]

[(G) A certified pharmacy technician shall publicly dis-
play their current certification certificate in the technician’s primary
place of practice and a copy of their current certification certificate in
all other pharmacies where the technician performs the duties of a tech-
nician.]

(2) Duties.

(A) (No change.)

(B) Labeling. Only registered [Effective January 1,
2001, only certified] pharmacy technicians may affix a label to a
prescription container.

(3) Ratio of authorized nuclear pharmacist to pharmacy
technicians.

(A) (No change.)

(B) The ratio of authorized nuclear pharmacists to phar-
macy technicians may be 1:3 provided that at least one of the three tech-
nicians is a registered pharmacy technician [certified] and only one may
be engaged in the compounding of a sterile radiopharmaceutical.

(d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 15,

2003.

TRD-200308581
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: January 25, 2004
For further information, please call: (512) 305-8028

♦ ♦ ♦
SUBCHAPTER D. INSTITUTIONAL
PHARMACY (CLASS C)
22 TAC §§291.72, 291.73, 291.76

The Texas State Board of Pharmacy proposes amendments to
§291.72, concerning Definitions, §291.73, concerning Personnel
in a Class C (Institutional) Pharmacy and §291.76, concerning
Class C Pharmacies Located in a Freestanding Ambulatory Sur-
gical Center. The amendments to §§291.72, 291.73 and 291.76,
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if adopted, will make conforming changes in existing rules to im-
plement the provisions of new Chapter 297, Pharmacy Techni-
cians. In addition, the amendments, if adopted will correct refer-
ences to the Texas Pharmacy Act, amend the definition of "dan-
gerous drug," and conform with the provisions of House Bill 1095
which gives physicians the authority to delegate the carrying out
or signing of a prescription drug order for a controlled substance
to advanced nurse practitioners and physician assistants.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the amendments are in
effect, there will be no fiscal implications for state government
as a result of enforcing or administering the amended sections.
There are no anticipated fiscal implications for local government.

Ms. Dodson has determined that, for each year of the first five-
year period the amendments will be in effect, the public benefit
anticipated as a result of enforcing the amended sections will
be to establish standards for registered pharmacy technicians.
There is no fiscal impact anticipated for small or large businesses
or to other entities who are required to comply with the amended
sections.

Written comments on the proposed amendments may be sub-
mitted to Allison Benz, R.Ph., M.S., Director of Professional Ser-
vices, Texas State Board of Pharmacy, 333 Guadalupe Street,
Box 21, Austin, Texas, 78701, FAX (512) 305-8082. Comments
must be received by 5 p.m., January 28, 2004.

The amendments are proposed under §551.002 and
§554.051(a) of the Texas Pharmacy Act (Chapters 551 -
566 and 568 - 569, Texas Occupations Code). The Board
interprets §551.002 as authorizing the agency to protect the
public through the effective control and regulation of the practice
of pharmacy. The Board interprets §554.051(a) as authorizing
the agency to adopt rules for the proper administration and
enforcement of the Act.

The statutes affected by the amendments: Chapters 551 - 566
and 568 - 569, Texas Occupations Code.

§291.72. Definitions.

The following words and terms, when used in these sections, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) (No change.)

(2) Act--The Texas Pharmacy Act, Chapters 551 - 566 and
568 - 569, Occupations Code, as amended.

(3) - (10) (No change.)

[(11) Certified Pharmacy Technician--A pharmacy techni-
cian who:]

[(A) has completed the pharmacy technician training
program of the pharmacy;]

[(B) has taken and passed the National Pharmacy Tech-
nician Certification Exam or other examination approved during an
open meeting by the Board; and]

[(C) maintains a current certification with the Pharmacy
Technician Certification Board or any other entity providing an exam-
ination approved by the Board.]

(11) [(12)] Clean room--A room in which the concentration
of airborne particles is controlled and there are one or more clean zones
according to Federal Standard 209E et seq.

(12) [(13)] Clean zone--A defined space in which the con-
centration of airborne particles is controlled to meet a specified air-
borne particulate cleanliness class.

(13) [(14)] Compounding--The preparation, mixing,
assembling, packaging, or labeling of a drug or device:

(A) as the result of a practitioner’s prescription drug or
medication order or initiative based on the practitioner-patient-pharma-
cist relationship in the course of professional practice;

(B) in anticipation of prescription drug or medication
orders based on routine, regularly observed prescribing patterns; or

(C) for the purpose of, or as an incident to research,
teaching, or chemical analysis and not for sale or dispensing.

(14) [(15)] Confidential record--Any health-related record
that contains information that identifies an individual and that is
maintained by a pharmacy or pharmacist, such as a patient medication
record, prescription drug order, or medication drug order.

(15) [(16)] Consultant pharmacist--A pharmacist retained
by a facility on a routine basis to consult with the facility in areas that
pertain to the practice of pharmacy.

(16) [(17)] Controlled area--A controlled area is the area
designated for preparing sterile pharmaceuticals.

(17) [(18)] Controlled substance--A drug, immediate pre-
cursor, or other substance listed in Schedules I - V or Penalty Groups
1 - 4 of the Texas Controlled Substances Act, as amended, or a drug,
immediate precursor, or other substance included in Schedules I - V of
the Federal Comprehensive Drug Abuse Prevention and Control Act of
1970, as amended (Public Law 91-513).

(18) [(19)] Critical areas--Any area in the controlled area
where products or containers are exposed to the environment.

(19) [(20)] Cytotoxic--A pharmaceutical that has the capa-
bility of killing living cells.

(20) Dangerous drug--A drug or device that:

(A) is not included in Penalty Group 1, 2, 3, or 4, Chap-
ter 481, Health and Safety Code, and is unsafe for self-medication; or

(B) bears or is required to bear the legend:

(i) "Caution: federal law prohibits dispensing with-
out prescription" or "Rx only" or another legend that complies with
federal law; or

(ii) "Caution: federal law restricts this drug to use
by or on the order of a licensed veterinarian."

[(21) Dangerous drug--Any drug or device that is not in-
cluded in Penalty Groups 1-4 of the controlled Substances Act and that
is unsafe for self-medication or any drug or device that bears or is re-
quired to bear the legend:]

[(A) "Caution: federal law prohibits dispensing without
prescription"; or ]

[(B) "Caution: federal law restricts this drug to use by
or on the order of a licensed veterinarian."]

(21) [(22)] Device--An instrument, apparatus, implement,
machine, contrivance, implant, in vitro reagent, or other similar or re-
lated article, including any component part or accessory, that is required
under federal or state law to be ordered or prescribed by a practitioner.
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(22) [(23)] Direct copy--Electronic copy or carbonized
copy of a medication order, including a facsimile (FAX), tele-auto-
graph, or a copy transmitted between computers.

(23) [(24)] Dispense--Preparing, packaging, compound-
ing, or labeling for delivery a prescription drug or device in the course
of professional practice to an ultimate user or his agent by or pursuant
to the lawful order of a practitioner.

(24) [(25)] Distribute--The delivery of a prescription drug
or device other than by administering or dispensing.

(25) [(26)] Distributing pharmacist--The pharmacist who
checks the medication order prior to distribution.

(26) [(27)] Downtime--Period of time during which a data
processing system is not operable.

(27) [(28)] Drug regimen review--

(A) An evaluation of medication orders and patient
medication records for:

(i) known allergies;

(ii) rational therapy--contraindications;

(iii) reasonable dose and route of administration;

(iv) reasonable directions for use;

(v) duplication of therapy;

(vi) drug-drug interactions;

(vii) drug-food interactions;

(viii) drug-disease interactions;

(ix) adverse drug reactions; and

(x) proper utilization, including overutilization or
underutilization.

(B) The drug regimen review may be conducted prior
to administration of the first dose (prospective) or after administration
of the first dose (retrospective).

(28) [(29)] Electronic signature--A unique security code or
other identifier which specifically identifies the person entering infor-
mation into a data processing system. A facility which utilizes elec-
tronic signatures must:

(A) maintain a permanent list of the unique security
codes assigned to persons authorized to use the data processing
system; and

(B) have an ongoing security program which is capable
of identifying misuse and/or unauthorized use of electronic signatures.

(29) [(30)] Expiration date--The date (and time, when ap-
plicable) beyond which a product should not be used.

(30) [(31)] Facility--

(A) a hospital or other in-patient facility that is licensed
under chapter 241 or 577, Health and Safety code;

(B) a hospice in-patient facility that is licensed under
Chapter 142, Health and Safety Code;

(C) an ambulatory surgical center licensed under Chap-
ter 243, Health and Safety Code; or

(D) a hospital maintained or operated by the state.

(31) [(32)] Floor stock--Prescription drugs or devices not
labeled for a specific patient and maintained at a nursing station or

other hospital department (excluding the pharmacy) for the purpose of
administration to a patient of the facility.

(32) [(33)] Formulary--List of drugs approved for use in
the facility by the committee which performs the pharmacy and thera-
peutics function for the facility.

(33) [(34)] Full-time pharmacist--A pharmacist who works
in a pharmacy from 30 to 40 hours per week or if the pharmacy is open
less than 60 hours per week, one-half of the time the pharmacy is open.

(34) [(35)] Hard copy--A physical document that is read-
able without the use of a special device (i.e., cathode ray tube (CRT),
microfiche reader, etc).

(35) [(36)] Inpatient--A person who is duly admitted to the
licensed hospital, or other hospital or facility maintained or operated
by the state, or who is receiving long term care services or Medicare
extended care services in a swing bed on the hospital premise or an
adjacent, readily accessible facility which is under the authority of the
hospital’s governing body. For the purposes of this definition, the term
"long term care services" means those services received in a skilled
nursing facility which is a distinct part of the hospital and the distinct
part is not licensed separately or formally approved as a nursing home
by the state, even though it is designated or certified as a skilled nursing
facility. An inpatient includes a person confined in any correctional
institution operated by the state of Texas.

(36) [(37)] Institutional pharmacy--Area or areas in a facil-
ity where drugs are stored, bulk compounded, delivered, compounded,
dispensed, and distributed to other areas or departments of the facility,
or dispensed to an ultimate user or his or her agent.

(37) [(38)] Investigational new drug--New drug intended
for investigational use by experts qualified to evaluate the safety and
effectiveness of the drug as authorized by the Food and Drug Admin-
istration.

(38) [(39)] Medical Practice Act--The Texas Medical Prac-
tice Act, Subtitle B, Occupations Code, as amended.

(39) [(40)] Medication order--A written order from a prac-
titioner or a verbal order from a practitioner or his authorized agent for
administration of a drug or device.

(40) [(41)] Part-time pharmacist--A pharmacist either em-
ployed or under contract, who routinely works less than full-time.

(41) [(42)] Perpetual inventory--An inventory which doc-
uments all receipts and distributions of a drug product, such that an
accurate, current balance of the amount of the drug product present in
the pharmacy is indicated.

(42) [(43)] Pharmaceutical care--The provision of drug
therapy and other pharmaceutical services intended to assist in the
cure or prevention of a disease, elimination or reduction of a patient’s
symptoms, or arresting or slowing of a disease process.

(43) [(44)] Pharmacist-in-charge--Pharmacist designated
on a pharmacy license as the pharmacist who has the authority or
responsibility for a pharmacy’s compliance with laws and rules
pertaining to the practice of pharmacy.

(44) [(45)] Pharmacy and therapeutics function--Commit-
tee of the medical staff in the facility which assists in the formulation of
broad professional policies regarding the evaluation, selection, distri-
bution, handling, use, and administration, and all other matters relating
to the use of drugs and devices in the facility.

(45) Pharmacy technician--An individual whose responsi-
bility in a pharmacy is to provide technical services that do not require
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professional judgment regarding preparing and distributing drugs and
who works under the direct supervision of and is responsible to a phar-
macist. Pharmacy technician includes registered pharmacy technicians
and pharmacy technician trainees.

(46) Pharmacy technician trainee--A person who is:

(A) not registered as a pharmacy technician by the
board, and either:

(B) participating in a pharmacy’s technician training
program; or

(C) currently enrolled in a:

(i) pharmacy technician training program accredited
by the American Society of Health-System Pharmacists; or

(ii) health science technology education program in
a Texas high school that is accredited by the Texas Education Agency.

[(46) Pharmacy technician--Those individuals utilized in
pharmacies whose responsibility it shall be to provide technical ser-
vices that do not require professional judgment concerned with the
preparation and distribution of drugs under the direct supervision of
and responsible to a pharmacist. Pharmacy technician includes certi-
fied pharmacy technicians, pharmacy technicians, and pharmacy tech-
nician trainees.]

[(47) Pharmacy technician trainee--A pharmacy techni-
cian:

[(A) participating in a pharmacy’s technician training
program; or]

[(B) a person currently enrolled in a technician training
program accredited by the American Society of Health-System Phar-
macists provided:]

[(i) the person is working during times the individ-
ual is assigned to a pharmacy as a part of the experiential component
of the American Society of Health-System Pharmacists training pro-
gram;]

[(ii) the person is under the direct supervision of and
responsible to a pharmacist; and]

[(iii) the supervising pharmacist conducts
in-process and final checks.]

(47) [(48)] Pre-packaging--The act of re-packaging and
re-labeling quantities of drug products from a manufacturer’s original
container into unit-dose packaging or a multiple dose container for
distribution within the facility.

(48) [(49)] Prescription drug--

(A) A substance for which federal or state law requires
a prescription before it may be legally dispensed to the public;

(B) A drug or device that under federal law is required,
prior to being dispensed or delivered, to be labeled with either of the
following statements:

(i) Caution: federal law prohibits dispensing with-
out prescription; or

(ii) Caution: federal law restricts this drug to use by
or on order of a licensed veterinarian; or

(C) A drug or device that is required by any applicable
federal or state law or regulation to be dispensed on prescription only
or is restricted to use by a practitioner only.

(49) [(50)] Prescription drug order--

(A) a written order from a practitioner or a verbal order
from a practitioner or his authorized agent to a pharmacist for a drug
or device to be dispensed; or

(B) a written order or a verbal order pursuant to Subtitle
B, Chapter 157, Occupations Code.

(50) [(51)] Process validation--Documented evidence pro-
viding a high degree of assurance that a specific process will consis-
tently produce a product meeting its predetermined specifications and
quality attributes.

(51) [(52)] Quality assurance--The set of activities used to
assure that the process used in the preparation of sterile drug products
lead to products that meet predetermined standards of quality.

(52) [(53)] Quality control--The set of testing activities
used to determine that the ingredients, components (e.g., containers),
and final sterile pharmaceuticals prepared meet predetermined require-
ments with respect to identity, purity, non-pyrogenicity, and sterility.

(53) [(54)] Sample--A prescription drug which is not in-
tended to be sold and is intended to promote the sale of the drug.

(54) [(55)] Sterile pharmaceutical--A dosage form free
from living micro-organisms.

(55) [(56)] Texas Controlled Substances Act--The Texas
Controlled Substances Act, the Health and Safety Code, Chapter 481,
as amended.

(56) [(57)] Unit-dose packaging--The ordered amount of
drug in a dosage form ready for administration to a particular patient,
by the prescribed route at the prescribed time, and properly labeled with
name, strength, and expiration date of the drug.

(57) [(58)] Unusable drugs--Drugs or devices that are un-
usable for reasons, such as they are adulterated, misbranded, expired,
defective, or recalled.

(58) [(59)] Written protocol--A physician’s order, standing
medical order, standing delegation order, or other order or protocol as
defined by rule of the Texas State Board of Medical Examiners under
the Texas Medical Practice Act Subtitle B, Chapter 157, Occupations
Code.

§291.73. Personnel.

(a) - (d) (No change.)

(e) Pharmacy technicians.

(1) General.

(A) On June 1, 2004, all persons employed as pharmacy
technicians must be either registered pharmacy technicians or phar-
macy technician trainees as follows.

(i) All persons who have passed the required phar-
macy technician certification examination must be registered with the
board under the provisions this section.

(ii) All persons who have not taken and passed the
required pharmacy certification examination shall be designated phar-
macy technician trainees under the provisions of §297.5 of this title
(relating to Pharmacy Technician Trainees).

(B) Between January 1, 2004, and May 31, 2004, all
persons employed as pharmacy technicians who are qualified for regis-
tration by the board shall register according to the schedule designated
by the board. Between January 1, 2004 and May 31, 2004, persons
who are awaiting their scheduled time for registration and persons who
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have applied for registration, but the registration has not been com-
pleted shall comply with the rules in effect prior to January 1, 2004,
relating to requirements and duties for certified pharmacy technicians.

(C) All pharmacy technicians shall meet the training re-
quirements specified in §297.6 of this title (relating to Pharmacy Tech-
nician Training).

[(1) Qualifications.]

[(A) General.]

[(i) All pharmacy technicians shall:]

[(I) have a high school or equivalent degree, e.g.,
GED, or be currently enrolled in a program which awards such a de-
gree; and]

[(II) complete a structured didactic and experi-
ential training program, which provides instruction and experience in
the areas listed in paragraph (4) of this subsection.]

[(III) Effective January 1, 2001, all pharmacy
technicians must have taken and passed the National Pharmacy
Technician Certification Exam or other examination approved during
an open meeting by the Board or be a pharmacy technician trainee.]

[(ii) For the purpose of this section, pharmacy tech-
nicians are those persons who perform nonjudgmental technical duties
associated with the distribution of a medication drug order.]

[(B) Pharmacy Technician Trainee.]

[(i) A person shall be designated as a pharmacy
technician trainee while participating in a pharmacy’s technician
training program in preparation for the National Pharmacy Technician
Certification Exam or other examination approved during an open
meeting by the Board.]

[(ii) A person may be designated a pharmacy tech-
nician trainee for no more than one year. A person may not be a tech-
nician trainee if they fail to pass the certification exam within this one
year training period. This clause does not apply to a pharmacy tech-
nician trainee working in a pharmacy as part of a training program ac-
credited by the American Society of Health-System Pharmacists or an
individual enrolled in a health science technology education program
in a Texas high school.]

[(iii) Individuals enrolled in a health science tech-
nology education program in a Texas high school that is accredited by
the Texas Education Agency, may be designated as a pharmacy techni-
cian trainee for up to two years provided:]

[(I) the work as a pharmacy technician is concur-
rent with enrollment in a health science technology education program,
which may include:]

[(-a-) partial semester breaks such as spring
breaks;]

[(-b-) between semesters; and]
[(-c-) whole semester breaks provided the in-

dividual was enrolled in the health science technology education pro-
gram in the immediate preceding semester and is scheduled with the
high school to attend in the immediate subsequent semester;]

[(II) the individual is under the direct supervi-
sion of and responsible to a pharmacist; and]

[(III) the supervising pharmacist verifies the ac-
curacy of all acts, tasks, or functions performed by the individual.]

[(C) Certified Pharmacy Technicians.]

[(i) All certified pharmacy technicians shall have
taken and passed the National Pharmacy Technician Certification
Exam or other examination approved during an open meeting by
the Board and maintain a current certification with the Pharmacy
Technician Certification Board or any other entity providing an
examination approved by the Board.]

[(ii) A certified pharmacy technician shall publicly
display their current certification certificate in the technician’s primary
place of practice and a copy of their current certification certificate
in all other pharmacies where the technician performs the duties of a
technician except as noted in clause (iii) of this subparagraph.]

[(iii) A certified pharmacy technician who only
works in the inpatient portion of a Class C pharmacy is not required to
publicly display their current certification certificate in the pharmacy,
provided the pharmacist-in-charge maintains on file for inspection by
a Board representative:]

[(I) the technician’s current certification certifi-
cate if the pharmacy is the technician’s primary place of practice; or]

[(II) a copy of the technician’s current certifica-
tion certificate if the pharmacy is not the technician’s primary place of
practice.]

(2) Duties.

(A) (No change.)

(B) Sterile pharmaceuticals. Pharmacy technicians
may compound sterile pharmaceuticals pursuant to medication orders
provided the pharmacy technicians:

(i) are registered pharmacy technicians within the
provisions of §297.3 of this title (relating to Registration Require-
ments);

(ii) have completed the training specified in subsec-
tion (f) of this section; and

(iii) are supervised by a pharmacist who has com-
pleted the training specified in subsection (f) of this section and who
conducts in-process and final checks, and affixes his or her initials to
the label or if batch prepared, to the appropriate quality control records.
(The initials are not required on the label if it is maintained in a perma-
nent record of the pharmacy)

[(i) Only pharmacy technicians who have completed
the training specified in subsection (f) of this section may compound
sterile pharmaceuticals pursuant to medication orders providing a phar-
macist who has completed the training specified in subsection (f) of this
section supervises, conducts in- process and final checks, and affixes
his or her initials to the label or if batch prepared, to the appropriate
quality control records. (The initials are not required on the label if it
is maintained in a permanent record of the pharmacy).]

[(ii) Effective January 1, 2001, pharmacy techni-
cians may compound sterile pharmaceuticals pursuant to medication
orders provided the pharmacy technicians:]

[(I) are either certified pharmacy technicians or
technician trainees;]

[(II) have completed the training specified in
subsection (f) of this section; and]

[(III) are supervised by a pharmacist who has
completed the training specified in subsection (f) of this section,
conducts in-process and final checks, and affixes his or her initials
to the label or if batch prepared, to the appropriate quality control
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records. (The initials are not required on the label if it is maintained in
a permanent record of the pharmacy).]

(3) (No change.)

[(4) Training.]

[(A) pharmacy technicians shall complete initial train-
ing as outlined by the pharmacist-in-charge in a training manual, prior
to the regular performance of their duties. Such training:]

[(i) shall include training and experience as outlined
in paragraph (5) of this subsection; and]

[(ii) may not be transferred to another pharmacy un-
less:]

[(I) the pharmacies are under common owner-
ship and control and have a common training program; and]

[(II) the pharmacist-in-charge of each pharmacy
in which the pharmacy technician works certifies that the pharmacy
technician is competent to perform the duties assigned in that phar-
macy.]

[(B) A pharmacy technician shall be designated a phar-
macy technician trainee until completing the full training program. A
pharmacy technician trainee:]

[(i) may perform all of the duties of a pharmacy
technician including the compounding of sterile pharmaceuticals
provided the pharmacy technician trainee complies with the provisions
of paragraph (2)(B) of this subsection; and]

[(ii) may be designated a pharmacy technician
trainee for no longer than one year except as specified in paragraph
(1)(B) of this subsection.]

[(C) The pharmacist-in-charge shall assure the continu-
ing competency of pharmacy technicians through in-service education
and training to supplement initial training.]

[(D) The pharmacist-in-charge shall document the
completion of the training program and certify the competency of
pharmacy technicians completing the training. A written record
of initial and in-service training of pharmacy technicians shall be
maintained and contain the following information:]

[(i) name of the person receiving the training;]

[(ii) date(s) of the training;]

[(iii) general description of the topics covered;]

[(iv) a statement or statements that certifies that the
pharmacy technician is competent to perform the duties assigned;]

[(v) name of the person supervising the training;
and]

[(vi) signature of the pharmacy technician and the
pharmacist-in-charge or other pharmacist employed by the pharmacy
and designated by the pharmacist-in-charge as responsible for training
of pharmacy technicians.]

[(E) A person who has previously completed training as
a pharmacy technician, or a licensed nurse or physician assistant is not
required to complete the entire training program if the person is able to
show competency through a documented assessment of competency.
Such competency assessment may be conducted by personnel desig-
nated by the pharmacist-in-charge, but the final acceptance of compe-
tency must be approved by the pharmacist-in-charge.]

[(5) Training program. Pharmacy technician training shall
be outlined in a training manual. Such training manual shall, at a min-
imum, contain the following:]

[(A) written procedures and guidelines for the use and
supervision of pharmacy technicians. Such procedures and guidelines
shall:]

[(i) specify the manner in which the pharmacist re-
sponsible for the supervision of pharmacy technicians will supervise
such personnel and verify the accuracy and completeness of all acts,
tasks, and functions performed by such personnel; and]

[(ii) specify duties which may and may not be per-
formed by pharmacy technicians; and]

[(B) instruction in the following areas and any addi-
tional areas appropriate to the duties of pharmacy technicians in the
pharmacy:]

[(i) Orientation;]

[(ii) Job descriptions;]

[(iii) Communication techniques;]

[(iv) Laws and rules;]

[(v) Security and safety;]

[(vi) Prescription drugs:]

[(I) Basic pharmaceutical nomenclature;]

[(II) Dosage forms;]

[(vii) Medication drug orders:]

[(I) Prescribers;]

[(II) Directions for use;]

[(III) Commonly-used abbreviations and sym-
bols;]

[(IV) Number of dosage units;]

[(V) Strength and systems of measurement;]

[(VI) Route of administration;]

[(VII) Frequency of administration;]

[(VIII) Interpreting directions for use;]

[(viii) Medication drug order preparation:]

[(I) Creating or updating patient medication
records;]

[(II) Entering medication drug order information
into the computer or typing the label in a manual system;]

[(III) Selecting the correct stock bottle;]

[(IV) Accurately counting or pouring the appro-
priate quantity of drug product;]

[(V) Selecting the proper container;]

[(VI) Affixing the prescription label;]

[(VII) Affixing auxiliary labels, if indicated;]

[(VIII) Preparing the finished product for inspec-
tion and final check by pharmacists;]

[(ix) Other functions;]

[(x) Drug product Prepackaging;]
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[(xi) Compounding of Non-sterile pharmaceuti-
cals;]

[(xii) Written policy and guidelines for use of and
supervision of pharmacy technicians.]

(f) (No change.)

(g) Identification of pharmacy personnel. All pharmacy per-
sonnel shall wear an identification tag or badge which bears the per-
son’s name and identifies him or her by title or function as follows:

(1) Pharmacy technicians. All pharmacy technicians shall
wear an identification tag or badge which bears the person’s name and
identifies him or her as a pharmacy technician trainee a registered phar-
macy technician, [pharmacy technician,] or a certified pharmacy tech-
nician, if the technician maintains current certification with the Phar-
macy Technician Certification Board or any other entity providing an
examination approved by the Board.

(2) - (3) (No change.)

§291.76. Class C Pharmacies Located in a Freestanding Ambulatory
Surgical Center.

(a) (No change.)

(b) Definitions. The following words and terms, when used in
these sections, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Act--The Texas Pharmacy Act, Chapters 551 - 566 and
568- 569, Occupations Code, as amended.

(2) - (22) (No change.)

(23) Pharmacy technician--An individual whose responsi-
bility in a pharmacy is to provide technical services that do not require
professional judgment regarding preparing and distributing drugs and
who works under the direct supervision of and is responsible to a phar-
macist. Pharmacy technician includes registered pharmacy technicians
and pharmacy technician trainees.

(24) Pharmacy technician trainee--A person who is:

(A) not registered as a pharmacy technician by the
board, and either:

(B) participating in a pharmacy’s technician training
program; or

(C) currently enrolled in a:

(i) pharmacy technician training program accredited
by the American Society of Health-System Pharmacists; or

(ii) health science technology education program in
a Texas high school that is accredited by the Texas Education Agency.

[(24) Pharmacy technician--Those individuals utilized in
pharmacies whose responsibility it shall be to provide technical ser-
vices that do not require professional judgment concerned with the
preparation and distribution of drugs under the direct supervision of
and responsible to a pharmacist. Pharmacy technician includes certi-
fied pharmacy technicians, pharmacy technicians, and pharmacy tech-
nician trainees.]

(25) [(24)] Texas Controlled Substances Act--The Texas
Controlled Substances Act, the Health and Safety Code, Chapter 481,
as amended.

(c) Personnel.

(1) - (3) (No change.)

(4) Pharmacy technicians.

(A) General

(i) On June 1, 2004, all persons employed as phar-
macy technicians must be either registered pharmacy technicians or
pharmacy technician trainees as follows.

(I) All persons who have passed the required
pharmacy technician certification examination must be registered with
the board under the provisions this section.

(II) All persons who have not taken and passed
the required pharmacy certification examination shall be designated
pharmacy technician trainees under the provisions of §297.5 of this ti-
tle (relating to Pharmacy Technician Trainees).

(ii) Between January 1, 2004, and May 31, 2004, all
persons employed as pharmacy technicians who are qualified for regis-
tration by the board shall register according to the schedule designated
by the board. Between January 1, 2004 and May 31, 2004, persons
who are awaiting their scheduled time for registration and persons who
have applied for registration, but the registration has not been com-
pleted shall comply with the rules in effect prior to January 1, 2004,
relating to requirements and duties for certified pharmacy technicians.

(iii) All pharmacy technicians shall meet the train-
ing requirements specified in §297.6 of this title (relating to Pharmacy
Technician Training).

[(A) Qualifications.]

[(i) Pharmacy technicians must possess education
and training necessary to carry out their responsibilities.]

[(ii) Pharmacy technicians must be qualified to per-
form the tasks assigned to them.]

(B) Duties. Duties may include, but need not be limited
to, the following functions, under the direct supervision of a pharma-
cist:

(i) - (ii) (No change.)

(iii) compounding sterile pharmaceuticals pursuant
to medication orders provided the pharmacy technicians:

(I) are registered pharmacy technicians;

(II) have completed the training specified in
§291.73 of this title (relating to Personnel); and

(III) are supervised by a pharmacist who has
completed the sterile products training specified in §291.73 of this
title, conducts in-process and final checks, and affixes his or her initials
to the label or if batch prepared, to the appropriate quality control
records (The initials are not required on the label if it is maintained in
a permanent record of the pharmacy.).

[(iii) mixing drugs with parenteral fluids pursuant to
medication orders, provided a pharmacist supervises and checks the
preparation;]

(iv) - (ix) (No change.)

(C) (No change.)

[(D) Training.]

[(i) Pharmacy technicians shall complete initial
training as outlined by the pharmacist-in-charge which includes
on-the-job training and related education commensurate with the tasks
they are to perform, prior to the regular performance of those tasks.]

[(ii) Pharmacy technicians who prepare sterile par-
enteral and/or enteral products shall complete an additional 40 hours
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of on-the-job training in the preparation, sterilization, and admixture
of sterile parenteral and/or enteral products.]

[(iii) The pharmacist-in-charge shall assure continu-
ing competence of pharmacy technicians through in-service education
and training to supplement initial training.]

[(iv) A written record of initial and in-service train-
ing of pharmacy technicians shall be maintained and contain the fol-
lowing information:]

[(I) name of the person receiving the training;]

[(II) date(s) of the training;]

[(III) general description of the topics covered;]

[(IV) name of the person supervising the train-
ing; and]

[(V) signatures of the supportive person and the
pharmacist-in-charge or other pharmacist employed by the pharmacy
and designated by the pharmacist-in-charge as responsible for training
of pharmacy technicians.]

(5) Identification of pharmacy personnel. All pharmacy
personnel shall wear an identification tag or badge which bears the per-
son’s name and identifies him or her by title or function as follows:

(A) Pharmacy technicians. All pharmacy technicians
shall wear an identification tag or badge which bears the person’s name
and identifies him or her as a pharmacy technician trainee a registered
pharmacy technician, [pharmacy technician,] or a certified pharmacy
technician, if the technician maintains current certification with the
Pharmacy Technician Certification Board or any other entity provid-
ing an examination approved by the Board.

(B) - (C) (No change.)

(d) - (e) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 15,

2003.

TRD-200308582
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: January 25, 2004
For further information, please call: (512) 305-8028

♦ ♦ ♦
CHAPTER 303. DESTRUCTION OF
DANGEROUS DRUGS AND CONTROLLED
SUBSTANCES
22 TAC §303.1

The Texas State Board of Pharmacy proposes amendments
to §303.1, concerning Destruction of Dispensed Drugs. The
amendment, if adopted, will amend the rule regarding the
destruction of drugs in a nursing home to allow the drug
destruction to be witnessed by any combination of two of the
individuals listed.

Gay Dodson, R.Ph., Executive Director/Secretary, has de-
termined that, for the first five-year period the amendments
are in effect, there will be no fiscal implications for state or
local government as a result of enforcing or administering the
amended section. For pharmacies operated by state or local
government, costs to properly dispose of prescription drugs will
be the same as for small or large businesses.

Ms. Dodson has determined that, for each year of the first five-
year period the amendments will be in effect, the public benefit
anticipated as a result of enforcing the amendments will be allow-
ing the destruction of drugs in a nursing home to be witnessed
by any combination of two individuals listed in the section. There
is no fiscal impact anticipated for small or large businesses or to
other entities who are required to comply with the amended sec-
tion.

Written comments on the proposed amendments may be sub-
mitted to Allison Benz, R.Ph., M.S., Director of Professional Ser-
vices, Texas State Board of Pharmacy, 333 Guadalupe Street,
Box 21, Austin, Texas, 78701, FAX (512) 305-8082. Comments
must be received by 5 p.m., January 28, 2004.

The amendments are proposed under §551.002 and §554.051
of the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569,
Texas Occupations Code) and §483.002 of the Dangerous Drug
Act (Chapter 483, Health and Safety Code). The Board inter-
prets §551.002 as authorizing the agency to protect the public
through the effective control and regulation of the practice of
pharmacy. The Board interprets §554.051 as authorizing the
agency to adopt rules for the proper administration and enforce-
ment of the Act. The Board interprets §483.002 as authorizing
the agency to adopt rules for the proper administration and en-
forcement of the Dangerous Drug Act.

The statutes affected by the amended section: Chapters 551 -
566 and 568 - 569, Texas Occupations Code.

§303.1. Destruction of Dispensed Drugs.
(a) Drugs dispensed to patients in health care facilities or in-

stitutions.

(1) Destruction by the consultant pharmacist. The consul-
tant pharmacist, if in good standing with the Texas State Board of Phar-
macy, is authorized to destroy dangerous drugs and controlled sub-
stances dispensed to patients in health care facilities or institutions,
providing the following conditions are met.

(A) A written agreement exists between the facility and
the consultant pharmacist.

(B) (No change.)

(C) The signature of the consultant pharmacists and
witness(es) to the destruction and the method of destruction specified
in subparagraph (B) of this paragraph may be on a cover sheet attached
to the inventory and not on each individual inventory sheet, provided
the cover sheet contains a statement indicating the number of inventory
pages that are attached and each of the attached pages are initialed by
the consultant pharmacist and witness(es).

(D) [(C)] The drugs are destroyed in a manner to render
the drugs unfit for human consumption and disposed of in compliance
with all applicable state and federal requirements.

(E) [(D)] The actual destruction of the drugs is wit-
nessed by one of the following:

(i) a commissioned peace officer;

(ii) an agent of the Texas State Board of Pharmacy;
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(iii) an agent of the Texas Department of Human
Services, authorized by the Texas State Board of Pharmacy to destroy
drugs;

(iv) an agent of the Texas Department of Health, au-
thorized by the Texas State Board of Pharmacy to destroy drugs; or

(v) any two individuals working in the following ca-
pacities at the facility:

(I) [both the] facility administrator; [and:]

(II) [(I)] [the] director of nursing; [or]

(III) [(II)] [the] acting director of nursing; or[.]

(IV) licensed nurse.

(F) [(E)] If the actual destruction of the drugs is con-
ducted at a location other than the facility or institution, the consultant
pharmacist and witness(es) shall retrieve the drugs from the facility or
institution, transport, and destroy the drugs at such other location.

(2) - (3) (No change.)

(b) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 15,

2003.

TRD-200308583
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: January 25, 2004
For further information, please call: (512) 305-8028

♦ ♦ ♦
TITLE 25. HEALTH SERVICES

PART 2. TEXAS DEPARTMENT OF
MENTAL HEALTH AND MENTAL
RETARDATION

CHAPTER 405. CLIENT (PATIENT) CARE
SUBCHAPTER M. MAIL OPENING
PROCEDURES
25 TAC §§405.301 - 405.304, 405.309, 405.312 - 405.314

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Mental Health and Mental Retardation or in
the Texas Register office, Room 245, James Earl Rudder Building, 1019
Brazos Street, Austin.)

The Texas Department of Mental Health and Mental Retarda-
tion (TDMHMR) proposes the repeals of §§405.301 - 405.304,
405.309, and 405.312 - 405.314 of Chapter 405, Subchapter M,
concerning mail opening procedures.

The subchapter is proposed for repeal because the subchapter’s
provisions are contained in other TDMHMR rules, specifically

Chapter 404, Subchapter E, governing Rights of Persons Re-
ceiving Mental Health Services, and Chapter 405, Subchapter
Y, governing Rights of Mentally Retarded Persons. Additionally,
the right of an individual residing in a state mental retardation
facility to send and receive unopened mail is addressed in the
Conditions of Participation for Intermediate Care Facilities for the
Persons with Mental Retardation in the Code of Federal Regula-
tions (CFR), Title 42, §483.420.

Cindy Brown, chief financial officer, has determined that for each
year of the first five years the proposed repeals are in effect, the
proposed repeals do not have foreseeable implications relating
to cost or revenue of the state or local governments.

Robert Kifowit, director, state mental retardation facilities, has
determined that, for each year of the first five years the proposed
repeals are in effect, the public benefit expected is the elimination
of unnecessary and duplicative rules. It is anticipated that there
would be no economic cost to persons required to comply with
the proposed repeals.

It is anticipated that the proposed repeals will not affect a local
economy.

It is anticipated that the proposed repeals will not have an ad-
verse economic effect on small businesses or microbusinesses.

Written comments on the proposal may be sent to Linda Lo-
gan, director, Policy Development, Texas Department of Mental
Health and Mental Retardation, P.O. Box 12668, Austin, Texas
78711-2668, within 30 days of publication.

These sections are proposed for repeal under the Texas Health
and Safety Code, §532.015(a), which provides the Texas Men-
tal Health and Mental Retardation Board with broad rulemaking
authority.

The proposal would affect the Texas Health and Safety Code,
§532.015(a).

§405.301. Purpose.
§405.302. Application.
§405.303. Patient or Resident Mail.
§405.304. Patient Trust Fund Accounts.
§405.309. Responsibility for Patient or Residents Funds.
§405.312. Distribution.
§405.313. References.
§405.314. Effective Date.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 10,

2003.

TRD-200308490
Rodolfo Arredondo
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Earliest possible date of adoption: January 25, 2004
For further information, please call: (512) 206-4516

♦ ♦ ♦
CHAPTER 411. STATE AUTHORITY
RESPONSIBILITIES
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SUBCHAPTER A. ADVISORY COMMITTEES
25 TAC §§411.5, 411.6, 411.9, 411.10, 411.13

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Mental Health and Mental Retardation or in
the Texas Register office, Room 245, James Earl Rudder Building, 1019
Brazos Street, Austin.)

The Texas Department of Mental Health and Mental Retarda-
tion (TDMHMR) proposes the repeals of §§411.5, 411.6, 411.9,
411.10, and 411.13 of Chapter 411, Subchapter A, concerning
advisory committees.

Section 2.151(b), HB 2292, 78th Legislature, Regular Session,
abolishes each advisory committee of a health and human ser-
vices agency that was created before September 1, 2003, unless
the commissioner of Health and Human Services certifies that
the advisory committee is exempt from abolition on September
1, 2003. The following advisory committees were not certified as
exempt from abolition as published in the August 29, 2003, issue
of the Texas Register (28 TexReg 7493-7495): Citizens’ Plan-
ning Advisory Committee; Medical Advisory Committee; Quality
Services Council; Public Responsibility Committees; and Local
Authority Technical Advisory Committee.

Cindy Brown, chief financial officer, has determined that for each
year of the first five years the proposed repeals are in effect, the
proposed repeals do not have foreseeable implications relating
to cost or revenue of the state or local governments because the
identified advisory committees were abolished on September 1,
2003.

Gerry McKimmey, deputy commissioner, community programs,
has determined that, for each year of the first five years the
proposed repeals are in effect, the public benefit expected is
the elimination of unnecessary rules. It is anticipated that there
would be no economic cost to persons required to comply with
the proposed repeals.

It is anticipated that the proposed repeals will not affect a local
economy.

It is anticipated that the proposed repeals will not have an ad-
verse economic effect on small businesses or microbusinesses.

Written comments on the proposal may be sent to Linda Lo-
gan, director, Policy Development, Texas Department of Mental
Health and Mental Retardation, P.O. Box 12668, Austin, Texas
78711-2668, within 30 days of publication.

This section is proposed for repeal under the Texas Health and
Safety Code, §532.015(a), which provides the Texas Mental
Health and Mental Retardation Board with broad rulemaking
authority.

The proposal would affect Section 2.151(b), HB 2292, 78th Leg-
islature, Regular Session.

§411.5. Citizens’ Planning Advisory Committee.

§411.6. Medical Advisory Committee.

§411.9. Quality Services Council.

§411.10. Public Responsibility Committees.

§411.13. Local Authority Technical Advisory Committee.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 10,

2003.

TRD-200308492
Rodolfo Arredondo
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Earliest possible date of adoption: January 25, 2004
For further information, please call: (512) 206-4516

♦ ♦ ♦
SUBCHAPTER B. INTERAGENCY
AGREEMENTS
25 TAC §411.59

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Mental Health and Mental Retardation or in the
Texas Register office, Room 245, James Earl Rudder Building, 1019
Brazos Street, Austin.)

The Texas Department of Mental Health and Mental Retarda-
tion (TDMHMR) proposes the repeal of §411.59 of Chapter 411,
Subchapter B, concerning interagency agreements.

The section is proposed for repeal because House Bill 2823,
78th Legislature, repealed §29.011(b)-(e) of the Texas Educa-
tion Code, which required TDMHMR and other state agencies
to adopt by rule a memorandum of understanding (MOU) con-
cerning individual transition planning for students receiving spe-
cial education services. The rule of the Texas Education Agency
(TEA) that contained the text of the MOU, which §411.59 refer-
ences, was repealed by TEA in the November 7, 2003, issue of
the Texas Register (28 TexReg 9832).

Cindy Brown, chief financial officer, has determined that for each
year of the first five years the proposed repeal is in effect, the
proposed repeal does not have foreseeable implications relating
to cost or revenue of the state or local governments.

Robert Kifowit, director, state mental retardation facilities, has
determined that, for each year of the first five years the proposed
repeal is in effect, the public benefit expected is the elimination
of an unnecessary rule. It is anticipated that there would be no
economic cost to persons required to comply with the proposed
repeal.

It is anticipated that the proposed repeal will not affect a local
economy.

It is anticipated that the proposed repeal will not have an adverse
economic effect on small businesses or microbusinesses.

Written comments on the proposal may be sent to Linda Lo-
gan, director, Policy Development, Texas Department of Mental
Health and Mental Retardation, P.O. Box 12668, Austin, Texas
78711-2668, within 30 days of publication.

This section is proposed for repeal under the Texas Health and
Safety Code, §532.015(a), which provides the Texas Mental
Health and Mental Retardation Board with broad rulemaking
authority.

The proposal would affect the Texas Health and Safety Code,
§532.015(a).
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§411.59. Memorandum of Understanding (MOU) on Individual
Transition Planning for Students Receiving Special Education Ser-
vices.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 10,

2003.

TRD-200308491
Rodolfo Arredondo
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Earliest possible date of adoption: January 25, 2004
For further information, please call: (512) 206-4516

♦ ♦ ♦
CHAPTER 419. MEDICAID STATE
OPERATING AGENCY RESPONSIBILITIES
SUBCHAPTER D. HOME AND COMMUNITY-
BASED SERVICES (HCS) PROGRAM
25 TAC §419.164

The Texas Department of Mental Health and Mental Retardation
(department) proposes amendments to §419.164, concerning
process for enrollment of applicants, of Chapter 419, Subchap-
ter D, governing Home and Community-based Services (HCS)
Program.

The amendments will implement provisions that are consistent
with the conditions of Texas Home Living (TxHmL) Program
waiver application, as approved by the Centers for Medicare
and Medicaid Services (CMS).

The amendments provide that a mental retardation authority may
offer an Home and Community-based Services (HCS) Program
vacancy to an applicant or legally authorized representative if
the department has proposed the applicant’s discharge or has
discharged the applicant from the TxHmL Program because the
applicant no longer meets the eligibility criteria for TxHmL as de-
scribed in §419.556(a)(5) and (8). The amendments are nec-
essary to implement amendments to §419.570(e)(1), which also
are proposed in this issue of the Texas Register.

Cindy Brown, chief financial officer, has determined that, for each
year of the first five year period that the proposed amendments
are in effect, there are no foreseeable implications relating to
costs or revenues of state or local government. The department
does not anticipate that the proposed amendments will have an
adverse effect on small or micro-businesses. The department
does not anticipate that there will be any additional economic
cost to persons required to comply with the amendments. The
department does not anticipate that the amendments will affect
a local economy.

Barry Waller, director, Long Term Services and Supports, has
determined that, for each year of the first five-year period the
proposed amendments are in effect, the public benefit expected
is the use of Medicaid funds to continue home and community-

based services for individuals for whom TxHmL Program ser-
vices combined with non-TxHmL Program services are insuffi-
cient to assure the individual’s health and welfare in the commu-
nity or to prevent the individual’s admission to institutional ser-
vices.

A hearing to accept oral and written testimony from members of
the public concerning the proposal has been scheduled for 1:30
p.m., Friday, January 16, 2004, in the department’s Central Of-
fice auditorium in Building 2, 909 West 45th Street, in Austin,
Texas. Persons requiring an interpreter for the deaf or hearing
impaired should contact the department’s Central Office opera-
tor at least 72 hours prior to the hearing at TDD (512) 206-5330.
Persons requiring other accommodations for a disability should
notify Medicaid Administration, at least 72 hours prior to the hear-
ing at (512) 206-5349 or at the TDY phone number of Texas Re-
lay, 1/800-735-2988.

Comments concerning the proposed amendments must be sub-
mitted in writing to Linda Logan, director, Policy Development, by
mail to P.O. Box 12668, Austin, Texas 78711, by fax to 512/206-
4744, or by e-mail to policy.co@mhmr.state.tx.us within 30 days
of publication of this notice.

The amendments are proposed under the Texas Health and
Safety Code, §532.015(a), which provides the Texas Board of
Mental Health and Mental Retardation with broad rulemaking
authority; the Texas Government Code, §531.021(a), and the
Texas Human Resources Code, §32.021(a), which provide
the Texas Health and Human Services Commission (THHSC)
with the authority to administer the federal medical assistance
(Medicaid) program in Texas; Acts 1995, 74th Texas Legislature,
Chapter 6, §1, (Senate Bill 509), which clarifies the authority of
THHSC to delegate the operation of all or part of a Medicaid
program to a health and human services agency; and the
Human Resources Code, §32.021(c), which provides an agency
operating part of the Medicaid program with the authority to
adopt necessary rules for the proper and efficient operation
of the program. THHSC has delegated to the department the
authority to operate the HCS Program.

The proposed amendments affect Texas Government Code,
§531.021(a), and the Texas Human Resources Code,
§32.021(a) and (c).

§419.164. Process for Enrollment of Applicants.

(a) (No change.)

(b) An applicant may be offered a program vacancy even
though the applicant’s name is not the first one on the waiting list if:

(1) the applicant is a member of a target group identified in
the approved HCS waiver request; or

(2) the department has proposed the applicant’s discharge
or has discharged the applicant from the TxHmL Program because
the applicant no longer meets the eligibility criteria described in
§419.556(a)(5) and (8) of this title (relating to Eligibility Criteria).

[(b) An applicant who is a member of a target group identified
in the approved HCS waiver request or the applicant’s LAR may be
offered a program vacancy even though the applicant’s name is not the
first one on the waiting list.]

(c)-(w) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Filed with the Office of the Secretary of State on December 15,

2003.

TRD-200308589
Rodolfo Arredondo
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Earliest possible date of adoption: January 25, 2004
For further information, please call: (512) 206-5232

♦ ♦ ♦
SUBCHAPTER N. TEXAS HOME LIVING
(TXHML) PROGRAM
25 TAC §§419.554 - 419.556, 419.558, 419.559, 419.567,
419.568, 419.570

The Texas Department of Mental Health and Mental Retarda-
tion (department) proposes amendments to §§419.554-419.556,
419.558, 419.567-419.568, and 419.570, and new §419.559 of
Chapter 419, Subchapter N, governing the Texas Home Living
(TxHmL) Program. The repeal of §419.559, concerning depart-
ment review of individual plan of care (IPC), also is proposed in
this issue of the Texas Register.

The amendments and new section add provisions to the rule that
are consistent with the Texas Home Living (TxHmL) Program
waiver application as approved by the Centers for Medicare and
Medicaid Services (CMS).

The amendments to §419.554 will eliminate language in subsec-
tion (a) that was needed prior to approval of the waiver applica-
tion by CMS and will specify in subsection (b) that the counties
in the state are divided into 41 local service areas instead of 42.
New subsection (g) provides that the TxHmL Program service
components are divided into two service categories; the Com-
munity Living Service Category with an annual service category
limit of $8,000 per individual per Individual Plan of Care (IPC)
year and the Technical and Professional Supports Service Cat-
egory, with an annual service category limit of $2,000 per indi-
vidual per IPC year.

The amendments to §419.555 provide in subsection (g)(2) that
adaptive aids costing more than $2,000 but not more than $6,000
in an IPC year may be provided to an individual if the department
approves an exception to the service category limit of the Profes-
sional and Technical Supports Service Category. In subsection
(h)(1), the amendments provide that minor home modifications
costing more than $2,000 but not more than $7,500 in an IPC
year may be provided to an individual if the department approves
an exception to the service category limit of the Professional and
Technical Support Service Category.

The amendments to §419.556(a)(5) provide that to be eligible
for TxHmL Program, an individual’s IPC must be approved in
accordance with §419.558 of the subchapter.

The amendments to §419.558(d) provide that the department
will review a submitted initial, revised, or renewal IPC and will
approve, modify, or not approve the IPC, but will not approve an
IPC having a total cost of more than $10,000 per IPC year. New
subsection (f) provides that the department may review an IPC
at any time to determine if the type and amount of each service
component specified in the IPC are appropriate; the subsection
further requires the MRA’s service coordinator to submit docu-
mentation supporting the IPC upon request from the department.

New §419.559 describes the process that the service coordina-
tor and department must follow to authorize an increase in the
service category limit of either the Community Living Service
Category or the Professional and Technical Supports Service
Category. Subsection (d) specifies that the department will deny
an increase to the Professional and Technical Supports Service
Category if the request is for more than $6,000 per IPC year
for adaptive aids, $7,500 per IPC year for minor home modifica-
tions, $300 per IPC year for additional minor home modifications
or maintenance of minor home modifications when the lifetime
limit has been reached, or $1,000 per IPC year for dental treat-
ment.

The amendment to §419.567(d) clarifies the content of enroll-
ment information that is to be transmitted by an MRA to the de-
partment.

The amendments to §419.568(a)(2) require an MRA’s service
coordinator to submit any request for an increase in a service
category limit to the department for approval and retain docu-
mentation of the request when such a request is associated with
a renewal or revision of an IPC.

The amendments to §419.570 reorganize the provisions of the
current rule and specify the actions to be taken by a service co-
ordinator when permanent discharge is proposed for an individ-
ual because the individual no longer meets the eligibility criteria
described in §419.556(a) (5) and (8). These provisions direct
the service coordinator to inform the individual or LAR that the
individual will be offered a Home and Community-based (HCS)
Services Program vacancy based on availability and to assist
the individual or LAR to make application for other services as
requested.

Cindy Brown, chief financial officer, has determined that, for each
year of the first five-year period that the proposed amendments
and new section are in effect, there are no foreseeable implica-
tions relating to costs or revenues of state or local government.
The department does not anticipate that the proposed amend-
ments and new section will have an adverse effect on small or mi-
cro-businesses. The department does not anticipate that there
will be any additional economic cost to persons required to com-
ply with the amendments and new section. The department does
not anticipate that the amendments and new section will affect a
local economy.

Barry Waller, director, Long Term Services and Supports, has
determined that, for each year of the first five-year period the
proposed amendments and new section are in effect, the public
benefit expected is the use of Medicaid funds to serve individu-
als whose names are on the waiver waiting list and individuals
whose services currently are funded with general revenue.

A hearing to accept oral and written testimony from members of
the public concerning the proposal has been scheduled for 1:30
p.m., Friday, January 16, 2004, in the department’s Central Of-
fice auditorium in Building 2, 909 West 45th Street, in Austin,
Texas. Persons requiring an interpreter for the deaf or hearing
impaired should contact the department’s Central Office opera-
tor at least 72 hours prior to the hearing at TDD (512) 206-5330.
Persons requiring other accommodations for a disability should
notify Medicaid Administration, at least 72 hours prior to the hear-
ing at (512) 206-5349 or at the TDY phone number of Texas Re-
lay, 1/800-735-2988.

Comments concerning the proposed amendments and new sec-
tion must be submitted in writing to Linda Logan, director, Policy
Development, by mail to P.O. Box 12668, Austin, Texas 78711, by
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fax to 512/206-4744, or by e-mail to policy.co@mhmr.state.tx.us
within 30 days of publication of this notice.

The proposed amendments and new section are proposed
under the Texas Health and Safety Code, §532.015(a), which
provides the Texas Board of Mental Health and Mental Retar-
dation with broad rulemaking authority; the Texas Government
Code, §531.021(a), and the Texas Human Resources Code,
§32.021(a), which provide the Texas Health and Human Ser-
vices Commission (THHSC) with the authority to administer
the federal medical assistance (Medicaid) program in Texas;
Acts 1995, 74th Texas Legislature, Chapter 6, §1, (Senate Bill
509), which clarifies the authority of THHSC to delegate the
operation of all or part of a Medicaid program to a health and
human services agency; and the Human Resources Code,
§32.021(c), which provides an agency operating part of the
Medicaid program with the authority to adopt necessary rules
for the proper and efficient operation of the program. THHSC
has delegated to the department the authority to operate the
TxHmL Program.

The proposed amendments and new section affect Texas Gov-
ernment Code, §531.021(a), and the Texas Human Resources
Code, §32.021(a) and (c).

§419.554. Description of the Texas Home Living (TxHmL) Program.

(a) The TxHmL Program is a Medicaid waiver program [that
will be implemented on the effective date of the waiver request as]
approved by the Centers for Medicare and Medicaid Services (CMS)
pursuant to §1915(c) of the Social Security Act. It provides commu-
nity-based services and supports to eligible individuals who live in their
own homes or in their family homes. The TxHmL Program is operated
by the department under the authority of the Texas Health and Human
Services Commission.

(b) (No change.)

(c) The department has grouped the counties of the State of
Texas into 41 [42] geographical areas, referred to as "local service ar-
eas," each of which is served by a local mental retardation authority
(MRA). The department has further grouped the local service areas into
nine geographical areas, referred to as "waiver contract areas." A list of
the counties included in each local service area and waiver contract area
may be obtained by contacting the Texas Department of Mental Health
and Mental Retardation, Office of Medicaid Administration, P.O. Box
12668, Austin, Texas 78711-2668.

(1)-(4) (No change.)

(d)-(f) (No change.)

(g) TxHmL Program service components, as defined in
§419.555 of this title (relating to Definitions of TxHmL Program
Service Components), are divided into two service categories, the
Community Living Service Category and the Technical and Profes-
sional Supports Service Category. Each category has an annual cost
limit referred to as the service category limit. The combined cost of
the two service categories must not exceed $10,000 per individual per
IPC year.

(1) The service category limit for the Community Living
Service Category is $8,000 per individual per IPC year, unless an ex-
ception is approved in accordance with §419.559 of this title (relating
to Request to Increase Service Category Limits). This service category
includes the following service components:

(A) community support;

(B) day habilitation;

(C) employment assistance;

(D) supported employment; and

(E) respite.

(2) The service category limit for the Professional and
Technical Supports Service Category is $2,000 per individual per IPC
year unless an exception is made in accordance with §419.559 of this
title (relating to Request to Increase Service Category Limits). This
service category includes the following service components:

(A) nursing;

(B) behavioral support;

(C) adaptive aids;

(D) minor home modifications;

(E) specialized therapies; and

(F) dental treatment.

§419.555. Definitions of TxHmL Program Service Components.
(a)-(f) (No change.)

(g) The adaptive aids service component provides devices,
controls, appliances, or supplies and the repair or maintenance of such
aids, if not covered by warranty, as specified in the waiver application
approved by CMS that enable an individual to increase his or her
mobility, ability to perform activities of daily living, or ability to
perceive, control, or communicate with the environment in which he
or she lives.

(1) Adaptive aids are provided to address specific needs
identified in an individual’s PDP and are limited to:

(A)-(I) (No change.)

(2) Adaptive aids costing more than $2,000 but not more
than $6,000 in an IPC year may be provided for an [up to a maximum
of $6,000 per] individual [per IPC year] if the department has approved
an exception to the service category limit of the Professional and Tech-
nical Support Service Category in accordance with §419.559 of this
title (relating to Request to Increase Service Category Limits).

(3) (No change.)

(h) The minor home modifications service component pro-
vides physical adaptations to the individual’s home that are necessary
to insure the health, welfare, and safety of the individual or to enable
the individual to function with greater independence in his or her home
and the repair or maintenance of such adaptations, if not covered by
warranty.

(1) Minor home modifications as specified in the waiver
application approved by CMS may be provided up to a lifetime limit
of $7,500 per individual. Minor home modifications costing more than
$2,000 but not more than $7,500 in an IPC year may be provided if the
department has approved an exception to the service category limit of
the Professional and Technical Support Service Category in accordance
with §419.559 of this title (relating to Request to Increase Service Cat-
egory Limits). After the $7,500 lifetime limit has been reached, an
individual is eligible for an additional $300 per IPC year for additional
modifications or maintenance of home modifications.

(2)-(3) (No change.)

(i)-(k) (No change.)

§419.556. Eligibility Criteria.
(a) An applicant or individual is eligible for the TxHmL Pro-

gram if:
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(1)-(4) (No change.)

(5) he or she has an IPC approved in accordance with
§419.558 of this title (relating to Individual Plan of Care (IPC)) [IPC
for which the IPC cost does not exceed $10,000 per IPC year];

(6)-(9) (No change.)

(b) (No change.)

§419.558. Individual Plan of Care (IPC).

(a)-(c) (No change.)

(d) The department will review a submitted initial, revised, or
renewal IPC and will approve, modify, or not approve the IPC. The
department will not approve an IPC having a total cost of more than
$10,000 per IPC year. [An individual’s IPC must be approved by the
department and is subject to review in accordance with §419.559 of this
title (relating to Department Review of Individual Plan of Care (IPC)).]

(e) (No change.)

(f) The department may review an IPC at any time to determine
if the type and amount of each service component specified in the IPC
are appropriate. The service coordinator must submit documentation
supporting the IPC to the department in accordance with a request from
the department for documentation.

§419.559. Request to Increase Service Category Limits.

(a) If the cost of either service category included on an IPC
submitted to the department exceeds the service category limits de-
scribed in §419.554(g)(1) and (2) of this title (relating to Description of
the Texas Home Living (TxHmL) Program) but the total annual cost of
the IPC does not exceed $10,000, an individual’s service coordinator
must request from the department an increase in the appropriate service
category limit.

(1) The service coordinator must submit the request in writ-
ing.

(2) The written request must be accompanied by documen-
tation meeting the requirements of §419.558(b)(1)-(3) of this title (re-
lating to Individual Plan of Care (IPC)).

(b) The department will review the request and approve or
deny it.

(c) The department may approve the request if the increase is
determined necessary to protect the individual’s health and welfare or
to prevent the individual’s admission to institutional services.

(d) The department will deny a request for an increase to the
Professional and Technical Support Service Category if the request is
for:

(1) more than $6,000 per IPC year for adaptive aids;

(2) more than $7,500 per IPC year for minor home modi-
fications;

(3) more than $300 per IPC year for additional minor home
modifications or minor home modification maintenance if the lifetime
limit has been reached; or

(4) more than $1,000 per IPC year for dental treatment.

(e) After approving or denying a request, the department will
review the individual’s IPC in accordance with §419.558(d) of this title
(relating to Individual Plan of Care (IPC)).

(f) If the department denies a request to increase a service cat-
egory limit, the department will:

(1) notify the individual’s service coordinator; and

(2) notify the individual or LAR of the individual’s right to
request a fair hearing in accordance with §419.571 of this title (relating
to Fair Hearings).

§419.567. Process for Enrollment.
(a)-(c) (No change.)

(d) When the selected TxHmL Program provider has agreed
to deliver those services delineated on the IPC, the MRA will transmit
[the enrollment information] to the department enrollment information
including completed MR/RC Assessment, proposed IPC, and, if appli-
cable, a request for an increase in a service category limit as described
in §419.559 of this title (relating to Request to Increase Service Cat-
egory Limits). The department will notify the applicant or the LAR,
the selected TxHmL Program provider, and the MRA of its approval
or denial of the applicant’s program enrollment based on the eligibility
criteria described in §419.556 (relating to Eligibility Criteria).

(e)-(f) (No change.)

§419.568. Revisions and Renewals of Individual Plans of Care
(IPCs), Levels of Care (LOCs), and Levels of Need (LONs) for
Enrolled Individuals.

(a) At least annually, and prior to the expiration of an individ-
ual’s IPC, the service planning team and the TxHmL Program provider
must review the PDP and IPC to determine whether individual out-
comes and services previously identified remain relevant.

(1) The service coordinator, in collaboration with the ser-
vice planning team, will initiate revisions to the IPC in response to
changes in the individual’s needs and identified outcomes as docu-
mented in the current PDP.

(2) The service coordinator must submit annual reviews
and necessary revisions of the IPC, including any request for an in-
crease in a service category limit as described in §419.559 of this title
(relating to Request to Increase Service Category Limits), to the depart-
ment for approval and retain documentation as described in §419.567
of this title (relating to Process for Enrollment) and §419.558 of this
title (relating to Individual Plan of Care (IPC)).

(b)-(c) (No change.)

§419.570. Permanent Discharge from the TxHmL Program.
(a) An individual may be permanently discharged from the

TxHmL Program if:

(1) the individual no longer meets the eligibility criteria
specified in §419.556 of this title (relating to Eligibility Criteria);

(2) the individual or LAR requests permanent discharge; or

(3) the individual or LAR refuses to cooperate in the de-
livery or planning of services as documented by the TxHmL Program
provider and the service coordinator.

[(a) Within ten working days of a proposed permanent dis-
charge of an individual, the service coordinator must submit a writ-
ten request containing the following information to the department and
provide a copy of the request to the individual or LAR:]

[(1) justification for the permanent discharge; and]

[(2) a discharge plan documenting, as appropriate:]

[(A) that the individual or LAR was informed of the in-
dividual’s option to transfer to another program provider and the conse-
quences of permanent discharge for receiving future TxHmL Program
services; and]

[(B) the service linkages that are in place following the
individual’s discharge from the TxHmL Program.]
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(b) The department may propose permanent discharge of an
individual at its own initiation or based on an MRA’s request for per-
manent discharge of an individual.

[(b) The department may approve an individual’s discharge
from the TxHmL Program if:]

[(1) the individual no longer meets the eligibility criteria
specified in §419.556 of this title (relating to Eligibility Criteria);]

[(2) the individual or LAR requests permanent discharge;]

[(3) the individual or LAR refuses to cooperate in the de-
livery or planning of services as documented by the TxHmL Program
provider and the service coordinator; or]

[(4) the individual’s service planning team determines that
the individual no longer requires TxHmL Program services to maintain
his or her residence in the community.]

(c) To request permanent discharge of an individual by the de-
partment, the individual’s service coordinator must submit a written re-
quest containing the following information to the department and pro-
vide a copy of the request to the individual or LAR:

(1) justification for the permanent discharge; and

(2) a discharge plan documenting, as appropriate:

(A) that the individual or LAR was informed of the in-
dividual’s option to transfer to another program provider and the conse-
quences of permanent discharge for receiving future TxHmL Program
services; and

(B) the service linkages that are in place following the
individual’s discharge from the TxHmL Program.

[(c) If the department approves the request for permanent dis-
charge, the department must send a written discharge notification to the
individual or LAR, the TxHmL Program provider, and the MRA indi-
cating the effective date of the discharge and the individual’s right to a
fair hearing in accordance with §419.571 of this title (relating to Fair
Hearings).]

(d) If the department proposes to permanently discharge an in-
dividual, the department must send a written discharge notification to
the individual or LAR, the TxHmL Program provider, and the MRA
indicating the effective date of the discharge and the individual’s right
to a fair hearing in accordance with §419.571 of this title (relating to
Fair Hearings).

(e) If the reason for the proposed permanent discharge is that
the individual no longer meets the eligibility criteria described in
§419.556(a)(5) and (8) of this title (relating to Eligibility Criteria), the
department will instruct the service coordinator to:

(1) inform the individual or LAR that the department will,
based on availability, offer the individual a program vacancy in the
Home and Community-based Services Program in accordance with
§419.164(b)(2) of this title (relating to Process for Enrollment of Ap-
plicants); and

(2) offer to assist the individual or LAR to apply for other
services for which the individual may be eligible including other
home and community-based service programs and ICF/MR Program
services.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 15,

2003.

TRD-200308590
Rodolfo Arredondo
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Earliest possible date of adoption: January 25, 2004
For further information, please call: (512) 206-5232

♦ ♦ ♦
25 TAC §419.559

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Mental Health and Mental Retardation or in the
Texas Register office, Room 245, James Earl Rudder Building, 1019
Brazos Street, Austin.)

The Texas Department of Mental Health and Mental Retardation
(department) proposes the repeal of §419.559, concerning de-
partment review of individual plan of care (IPC), of Chapter 419,
Subchapter N, governing Texas Home Living (TxHmL) Program.

The repeal will permit the department to propose new §419.559,
concerning request to increase service category limits. The
new section, which also is proposed in this issue of the Texas
Register, will implement provisions that are consistent with the
TxHmL Program waiver application, as approved by the Centers
for Medicare and Medicaid Services (CMS). Provisions con-
tained in §419.559 have been incorporated into amendments
to §419.558, which also are proposed in this issue of the Texas
Register.

Cindy Brown, chief financial officer, has determined that, for each
year of the first five year period that the proposed repeal is in
effect, there are no foreseeable implications relating to costs or
revenues of state or local government. The department does not
anticipate that the proposed repeal will have an adverse effect
on small or micro-businesses. The department does not antici-
pate that there will be any additional economic cost to persons
required to comply with the proposed repeal. The department
does not anticipate that the proposed repeal will affect a local
economy.

Barry Waller, director, Long Term Services and Supports, has
determined that, for each year of the first five-year period the
repeal is in effect, the public benefit expected is the consistency
between the program rule and the federally approved TxHmL
Program waiver application.

A hearing to accept oral and written testimony from members of
the public concerning the proposal has been scheduled for 1:30
p.m., Friday, January 16, 2004, in the department’s Central Of-
fice auditorium in Building 2, 909 West 45th Street, in Austin,
Texas. Persons requiring an interpreter for the deaf or hearing
impaired should contact the department’s Central Office opera-
tor at least 72 hours prior to the hearing at TDD (512) 206-5330.
Persons requiring other accommodations for a disability should
notify Medicaid Administration, at least 72 hours prior to the hear-
ing at (512) 206-5349 or at the TDY phone number of Texas Re-
lay, 1/800-735-2988.

Comments concerning the proposed repeal must be submitted
in writing to Linda Logan, director, Policy Development, by mail
to P.O. Box 12668, Austin, Texas 78711, by fax to 512/206-4744,
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or by e-mail to policy.co@mhmr.state.tx.us within 30 days of pub-
lication of this notice.

The repeal is proposed under the Texas Health and Safety
Code, §532.015(a), which provides the Texas Board of Mental
Health and Mental Retardation with broad rulemaking authority;
the Texas Government Code, §531.021(a), and the Texas
Human Resources Code, §32.021(a), which provide the Texas
Health and Human Services Commission (THHSC) with the
authority to administer the federal medical assistance (Med-
icaid) program in Texas; Acts 1995, 74th Texas Legislature,
Chapter 6, §1, (Senate Bill 509), which clarifies the authority of
THHSC to delegate the operation of all or part of a Medicaid
program to a health and human services agency; and the
Human Resources Code, §32.021(c), which provides an agency
operating part of the Medicaid program with the authority to
adopt necessary rules for the proper and efficient operation
of the program. THHSC has delegated to the department the
authority to operate the TxHmL Program.

The proposed repeal affects Texas Government Code,
§531.021(a), and the Texas Human Resources Code,
§32.021(a) and (c).

§419.559. Department Review of Individual Plan of Care (IPC).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 15,

2003.

TRD-200308591
Rodolfo Arredondo
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Earliest possible date of adoption: January 25, 2004
For further information, please call: (512) 206-5232

♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 17. TEXAS STATE SOIL AND
WATER CONSERVATION BOARD

CHAPTER 517. FINANCIAL ASSISTANCE
SUBCHAPTER B. COST-SHARE ASSISTANCE
FOR BRUSH CONTROL
31 TAC §§517.23 - 517.31, 517.33, 517.36

The Texas State Soil and Water Conservation Board (State
Board) proposes amendments to 31 TAC §§517.23 - 517.31,
517.33, and 517.36. The amendments are proposed to accom-
modate amendments to Chapter 203 of the Agriculture Code
made by the 78th Texas Legislature Regular Session pursuant
to Senate Bill 1828. A section-by-section discussion of the
proposed amendments is included below.

The proposed amendments to §517.23 are related to removal
of the term critical area and replacement with the term brush
control area pursuant to §203.053 of the Agriculture Code as
amended by the 78th Texas Legislature. The section is also

amended to add definitions for Texas Department of Agriculture
(TDA) and Texas Water Development Board (TWDB). Other pro-
posed amendments include re-numbering the paragraphs to ac-
commodate added and deleted definitions.

The proposed amendments to §517.24 are to meet the require-
ment that all areas of the state be considered in establishing
brush control areas and hearings held regarding brush control
plans pursuant to §203.051 and §203.052, Agriculture Code as
amended.

The proposed amendments to §517.25 are related to removal
of the term critical area and replacement with the term brush
control area and to evaluate brush control areas rather than
designate critical areas pursuant to §203.053, Agriculture
Code as amended. Reference to feasibility studies is removed
in §517.25(b), (b)(1) and (2), and (e) to be consistent with
§203.053, Agriculture Code as amended. As a result the sub-
sections are proposed to be re-lettered as follows: §517.25(b)(1)
will become (b); (b)(2) will be eliminated; (b)(3) will become (c);
(b)(4) will become (d); (c) will become (e); (d) will become (f);
(e) will be eliminated.

The proposed amendment to §517.26(a)(1) is to remove the term
critical area and §517.26(d) is changed to remove the term crit-
ical area and replace with the term brush control area pursuant
to §203.053, Agriculture Code as amended. Proposed amend-
ments to §517.26(b)(2) and (4) are pursuant to §203.159(a) and
(c), Agriculture Code as amended. The proposed amendment to
§517.26(c) is related to allocating funds to brush control areas
rather than critical areas to be consistent with §203.053, Agricul-
ture Code as amended.

The proposed removal of §517.27(a) is pursuant to the repeal of
§203.155, Agriculture Code as amended. Section 517.27(c)(3)
and (5) are proposed to be amended to accommodate §203.055,
Agriculture Code as amended. Section 517.27(e) is proposed to
be amended to remove the term critical area and replace with the
term brush control area pursuant to §203.053, Agriculture Code
as amended. Other proposed amendments to §517.27 include
re-lettering of subsections (b) - (e) to become (a) - (d) due to the
removal of (a) as previously described.

The proposed amendments to §517.28 are related to removal of
the term critical area and replacement with the term brush control
area pursuant to §203.053, Agriculture Code as amended.

The proposed amendments to §517.29(b)(1) - (3), (c)(2), and (d)
are related to removal of the term critical area and replacement
with the term brush control area pursuant to §203.053, Agricul-
ture Code as amended. In addition, the term feasibility studies is
replaced with the term completed evaluations in subsection (d).
Also, to accommodate §203.154(a) and (b), Agriculture Code as
amended, §517.29(d)(1) and (2) are proposed to be added re-
garding maximum rates.

The proposed amendments to §517.30(a), (c), (d), and (f) are
related to removal of the term critical area and replacement with
the term brush control area pursuant to §203.053, Agriculture
Code as amended. Section 517.30(a)(2) is proposed to be
added to accommodate §203.154(d), Agriculture Code as
amended regarding cost share rates for political subdivisions.
Section 517.30(b)(2) is proposed to be amended to accommo-
date §203.154(c)(3), Agriculture Code as amended regarding
cost-share rates. Section 517.30(g) and (h) are proposed to
be amended to add political subdivisions to accommodate
§203.156, Agriculture Code as amended.
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The proposed amendment to §517.31(a) is to require appli-
cation forms as provided by the State Board to accommodate
§203.156, Agriculture Code as amended.

The proposed amendments to §517.33(a), (b), (c)(2) and
(3), and (f)(2) are related to removal of the term critical area
and replacement with the term brush control area pursuant
to §203.053, Agriculture Code as amended. The proposed
amendment to §517.33(b)(1) is pursuant to §203.157(1), Agri-
culture Code as amended regarding location of projects when
considering criteria for approval of contracts. The proposed
amendment to §517.33(b)(6) is to replace the word "his"
with the term "the applicant’s." The proposed amendment to
§517.33(b)(8) is to include TDA and TWDB as pursuant to
§203.157(8), Agriculture Code as amended. The proposed
amendment adds §517.33(g) to outline the State Board’s brush
control contract auditing policy. Proposed §517.33(g)(1) is
added to outline the parties and time period that brush control
contracts are subject to audit. Proposed §517.33(g)(2) is added
to establish records accessibility and records retention. Pro-
posed §517.33(g)(3) and (4) are added to describe the possible
consequences resulting from brush control contract violations.

The proposed amendments to §517.36 is to remove the term crit-
ical area and replace with the term brush control area pursuant
to §203.053, Agriculture Code as amended.

Rex Isom, Interim Executive Director, Texas State Soil and Wa-
ter Conservation Board, has determined that for the first five-year
period there will be no fiscal implications for state or local gov-
ernment as a result of administering the proposed amendments.

Rex Isom, Interim Executive Director, Texas State Soil and Wa-
ter Conservation Board, has determined that for each year of
the first five years these proposed amendments are in effect,
the public benefit anticipated as a result of administering the
amended sections will be improved effectiveness of implement-
ing the water quality management plan program.

There is no anticipated cost to small businesses or individuals
resulting from the proposed amendments.

Comments on the proposal may be submitted in writing to Rex
Isom, Interim Executive Director, Texas State Soil and Water
Conservation Board, P.O. Box 658, Temple, Texas 76503, (254)
773-2250, extension 232.

The amendments are proposed under authority of the Agriculture
Code Title 7, Chapter 203, §203.012, which authorizes the Texas
State Soil and Water Conservation Board to adopt rules that are
necessary to carry out the brush control program and §203.011,
which provides authorization for the State Board to administer
the brush control program.

No other statutes, articles, or codes are affected by this proposal.

§517.23. Definitions.
For the purposes of these rules the following definitions shall apply.

(1) Allocated funds--Funds budgeted through the State
Board [to a critical area] for cost-share assistance.

(2) - (5) (No change.)

(6) Brush control area--An area evaluated according to cri-
teria established in §517.25 of this title and allocated cost-share funds
by the Texas State Soil and Water Conservation Board.

(7) Brush control area working group--The working group
established in each brush control area to carry out the roles and respon-
sibilities listed in §517.28(c) of this title. Membership is made up of

Soil and Water Conservation District directors from each Soil and Wa-
ter Conservation District in a brush control area.

(8) [(6)] Brush control contract--A legally binding 10-year
agreement between the applicant, Soil and Water Conservation Dis-
trict, and Texas State Soil and Water Conservation Board whereby the
applicant agrees to implement all brush control practice(s) for which
cost-share is to be provided in accordance with standards established
by the Texas State Soil and Water Conservation Board. Only practice(s)
that the Texas State Soil and Water Conservation Board has approved
and are included in an approved brush control plan are eligible for in-
clusion in the brush control contract.

(9) [(7)] Brush control plan--A site-specific plan for im-
plementation of brush control, sound range management practices, and
other soil and water conservation land improvement measures. It in-
cludes a record of the eligible person’s decisions made during planning
and the resource information needed for implementation and mainte-
nance of the plan that has been reviewed and approved by the Soil and
Water Conservation District.

(10) [(8)] Cost-share assistance--An award of money made
to an eligible person for brush control pursuant to the purpose(s) for
which the funds were appropriated.

(11) [(9)] Cost-share rate--The percent of the cost of brush
control to be awarded an eligible person based on actual cost not to
exceed average cost.

[(10) Critical area--An area of critical need designated by
the Texas State Soil and Water Conservation Board in the State Brush
Control Plan according to the criteria established in §517.25.]

[(11) Critical area working group--The working group es-
tablished in each critical area to carry out the roles and responsibilities
listed in §517.28(c). Membership is made up of Soil and Water Conser-
vation District directors from each Soil and Water Conservation District
in a critical area.]

(12) Eligible land--Those lands within a brush control [des-
ignated critical] area that are eligible for application of brush control
using cost-share assistance.

(13) Eligible person--Any individual, partnership, admin-
istrator for a trust or estate, family-owned corporation, or other legal
entity who as an owner, lessee, tenant, or sharecropper participates in
an agricultural or wildlife operation within a brush control [critical]
area and is a cooperator with the local Soil and Water Conservation
District shall be eligible for cost-share assistance

(14) - (16) (No change.)

(17) Obligated funds--Monies from a brush control [criti-
cal] area’s allocated funds that have been committed to an applicant
after final approval of the brush control contract by the Soil and Wa-
ter Conservation District and Texas State Soil and Water Conservation
Board.

(18) (No change.)

(19) Priority system--The system devised collectively by
the brush control [critical] area working group, under guidelines of the
State Board, for ranking brush control applications and for facilitating
the disbursement of allocated funds in line with the brush control [crit-
ical] area’s priorities.

(20) - (22) (No change.)

(23) Texas Department of Agriculture [Parks and Wildlife
Department], herein referred to as TDA [TPWD]--The government
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agency of this state organized pursuant to the Agriculture [Parks and
Wildlife] Code of Texas, Title 2, Chapter 11.

(24) Texas Parks and Wildlife Department, herein referred
to as TPWD--The government agency of this state organized pursuant
to the Parks and Wildlife Code of Texas, Title 2, Chapter 11.

(25) Texas Water Development Board, herein referred to as
TWDB--The government agency of this state organized pursuant to the
Water Code of Texas, Title 2, Subtitle A, Chapter 6.

(26) [(24)] Water Conservation--The process of reducing
water consumption and/or preventing future increases in water con-
sumption. As related to the Brush Control Program, the process of
reducing water consuming brush and subsequently, the enhancement
of available water resources.

§517.24. State Brush Control Plan.

(a) (No change.)

(b) The State Brush Control Plan shall:

(1) include a comprehensive strategy for managing brush in
all areas of the state where brush is contributing to a substantial water
conservation problem and

(2) rank areas of the state in need of a [designate areas of
critical need in the state in which to implement the] brush control pro-
gram considering the criteria established in §517.25.

(c) Before the State Board adopts the plan, the State Board
shall call and hold a public hearing to consider a proposed plan.

(1) In addition to providing notice in the Texas Register, the
State Board shall mail written notice of the hearing to each SWCD in
the state not less than 30 days before the date the hearing is to be held.
The notice must include the date and place for holding the hearing, [and
must] state the purpose for holding the hearing, and include instructions
for each district to submit written comments on the proposed plan.

(2) At the hearing, representatives of a SWCD and any
other person may appear and present testimony including information
and suggestions for any changes in the proposed plan. The State
Board shall enter into the record any written comments received on the
proposed plan and shall consider all written comments and testimony
before taking final action on the plan.

(3) After the conclusion of the hearing, the State Board
shall consider the testimony, including the information and suggestions
made at the hearing and in written comments, and[,] after making any
changes in the proposed plan that it finds necessary, the State Board
shall adopt the plan.

§517.25. Evaluating Brush Control Areas [Designation of Critical
Areas].

(a) The [Prior to designating a critical area, the] State Board,
in cooperation with affected SWCDs, other agencies, universities, and
appropriate local interests, shall evaluate and rank [may study the fea-
sibility of utilizing] brush control areas [to conserve water].

[(b) Feasibility Studies.]

(b) [(1)] Evaluations [Feasibility studies] shall, where appro-
priate, assess [evaluate] brush type, density, and location; management
methods; revegetation options; geology and soils data; water needs or
potential needs; hydrology; potential water yield; wildlife concerns;
economics; and landowner interest. The TPWD shall be consulted
when evaluating wildlife concerns. The TWDB shall be consulted in
regards to the effects of the brush control program on water quantity.
The TDA shall be consulted in regards to the effects of the brush con-
trol program on agriculture.

[(2) Feasibility studies shall be conducted in watersheds in
the general brush control area as identified in the State Brush Control
Plan or where designated by the State Board.]

(c) [(3)] Specific areas for evaluation [Specific watersheds for
studies] will be determined by the State Board in consultation with
SWCDs, other agencies, and universities. SWCDs may submit written
requests to the State Board for evaluation of areas for brush control
[feasibility studies].

(d) [(4)] The State Board shall consider water needs of the area
and potential for water yield when selecting areas for evaluation. [wa-
tersheds for study].

(e) [(c)] Following evaluation [In designating critical areas],
the State Board shall rank brush control areas considering [consider]:

(1) the location of various brush infestations;

(2) the type and severity of [various] brush infestations;

(3) the various management methods that may be used to
control brush;

(4) the amount of water produced by a project and the
severity of water shortage in the project area [conservation needs];

(5) the cost effectiveness of utilizing brush control to con-
serve water;

(6) the potential water quality impacts;

(7) the availability of funding; and

(8) any other criteria that the State Board considers rele-
vant to assure that the brush control program can be most effectively,
efficiently, and economically implemented.

(f) [(d)] In ranking brush control [designating critical] areas,
the State Board shall give priority to areas with the most critical wa-
ter conservation needs and in which brush control and revegetation
projects will be most likely to produce substantial water conservation.

[(e) Request for designation as a critical area. SWCDs may
submit written requests to the State Board for designation of areas for
which the feasibility of brush control has been determined.]

§517.26. Administration of Funds.

(a) Project Development.

(1) SWCDs or other agencies in cooperation with SWCDs
may develop project proposals [within critical areas] in accordance
with criteria established in the State Brush Control Plan.

(2) - (3) (No change.)

(b) Priority of Projects.

(1) (No change.)

(2) If the demand for funds under the cost-sharing program
is greater than funds available, the State Board shall [may] establish
priorities favoring the areas with the most critical water conservation
needs and projects that will be most likely to produce substantial water
conservation.

(3) (No change.)

(4) The quantity of stream flows or groundwater or
[amount of land dedicated to the project that will produce significant]
water conservation from the control of brush is a consideration in
assigning priority.

(c) Allocation of funds. Allocations of resources shall be
based on priority considerations and [The State Board may allocate
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funds only for projects in critical areas as designated by the State
Board. Such allocations] may be adjusted throughout the year as
available funds and brush control [critical] area needs and priorities
change in order to achieve the most efficient use of state funds.

(d) Requests for allocations. Brush control [Critical] area
working groups may submit written requests for cost-share allocations
to the State Board.

(e) (No change.)

§517.27. Approval of Brush Control Methods.

[(a) Cost sharing is available only for projects that use a
method of brush control approved by the State Board.]

(a) [(b)] The State Board, in consultation with SWCDs, shall
study and must approve all methods used to control brush considering
the overall impact of the project [the project will have within critical
areas].

(b) [(c)] The State Board may approve a method for cost-shar-
ing if the State Board finds that the proposed method:

(1) has proven to be an effective and efficient method for
controlling brush;

(2) is cost efficient;

(3) will have a beneficial impact on the development of wa-
ter sources and wildlife habitat;

(4) will conserve topsoil to prevent erosion or silting of any
river or stream; and/or

(5) will allow the revegetation of the area after the brush is
removed with plants that are beneficial to stream flows, groundwater
levels, and livestock and wildlife.

(c) [(d)] Approved methods shall be designated in program
guidance established by the State Board.

(d) [(e)] Request for approval of brush control methods. Brush
control [Critical] area working groups, as established by §517.28(b),
may submit written requests to the State Board for approval of brush
control methods for a brush control [critical] area.

§517.28. Powers and Duties of SWCDs.

(a) The State Board has delegated the responsibilities in this
section to the SWCDs [in which all or part of a critical area is located].

(b) Establishment and composition of brush control [critical]
area working group.

(1) In each brush control area allocated funding by the State
Board, a brush control area working group shall be established, com-
posed of SWCD directors from each SWCD in the brush control area.

[(1) In each critical area designated by the State Board, a
critical area working group shall be established, composed of SWCD
directors from each SWCD in which all or part of the critical area is
located.]

(2) The State Board shall serve as the facilitator for the
brush control [critical] area working group.

(3) Agencies, universities, landowners and appropriate lo-
cal interests may serve in an advisory capacity to the brush control [crit-
ical] area working group, but shall not have voting privileges.

(4) The brush control [critical] area working group shall
hold an organizational meeting to:

(A) establish final membership

(i) - (ii) (No change.)

(iii) As approved by participating SWCDs within a
brush control [critical] area, SWCDs may be allowed to have more than
one SWCD director serve on the brush control [critical] area working
group.

(iv) (No change.)

(B) establish operating procedures

(i) The brush control [critical] area working group
shall elect a chairman.

(ii) The brush control [critical] area working group
shall establish the quorum necessary for decision-making. Only those
members present shall be eligible to vote. Voting by proxy shall not be
allowed.

(iii) The brush control [critical] area working group
may establish attendance requirements and other necessary procedures.

(c) The brush control [critical] area working group shall:

(1) designate, from the State Board approved list, those
brush control methods that will be eligible for cost-share [in the critical
areas];

(2) establish maximum cost-share rates [for critical area]
not to exceed maximums set by the State Board in §517.29(d);

(3) develop average cost annually for each practice desig-
nated [on the critical area’s approved practice list] not to exceed costs
established by the State Board;

(4) - (7) (No change.)

(8) announce the cost-share program [within the critical
area];

(9) establish the minimum amount of brush acreage that
must be enrolled within sub-basins of the brush control [critical] area
in order to qualify for funding;

(10) prioritize applications under the working group ap-
proved priority system [for the critical area]; and

(11) (No change.)

(d) Each SWCD in brush control areas allocated funding
[within a critical area] shall:

(1) - (3) (No change.)

(4) provide or arrange for technical assistance for eligible
applicants according to priority established by the brush control [criti-
cal] area working group;

(5) - (13) (No change.)

§517.29. Cost-share for Brush Control.

(a) (No change.)

(b) Average costs.

(1) The State Board, in consultation with SWCDs in the
brush control area [which all or part of the critical area is located],
shall establish average costs for each practice [approved for the critical
area] considering the results of completed evaluations. [the feasibility
studies.]

(2) The brush control [critical] area working group shall
develop average costs annually for each [practice on the critical area’s]
approved practice [list] not to exceed the average costs established by
the State Board.
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(3) The brush control [critical] area working group may
submit a written request to the State Board to increase the average costs
established for each practice.

(c) Maximum cost-share amount available.

(1) (No change.)

(2) The brush control [critical] area working group may es-
tablish the maximum cost-share assistance that an eligible person may
receive under the program in any one year, and the lifetime maximum
cost-share assistance that an eligible person may receive.

(d) Cost-share rates.

(1) The State Board shall establish, in program guidance,
the cost-share rate for each practice approved for the brush control [crit-
ical] area considering the results of the completed evaluations. [feasi-
bility studies. The total cost-share shall not exceed 80%. The critical
area working group shall establish cost-share rates, not to exceed those
established by the State Board.]

(2) Not more than 70% of the total cost of a single brush
control project may be made available as the state’s share in cost shar-
ing.

(3) 100% of the total cost of a single project on public lands
may be made available as the state’s share in cost sharing.

(4) The brush control area working group shall establish
cost-share rates, not to exceed those established by the State Board.

§517.30. Eligibility for Cost-share Assistance [cost-share assis-
tance].

(a) Eligible person.

(1) Any individual, partnership, administrator for a trust or
estate, family-owned corporation, or other legal entity who as an owner,
lessee, tenant, or sharecropper participates in an agricultural or wildlife
operation within a brush control [critical] area and is a cooperator with
the local SWCD shall be eligible for cost-share assistance.

(2) A political subdivision is eligible for cost sharing un-
der the brush control program, provided that the state’s share may not
exceed 50% of the total cost of a single project.

(b) Ineligible person.

(1) (No change.)

(2) The State Board may grant an exception if the State
Board finds that joint participation of the state brush control program
and any federal brush control program will enhance the efficiency and
effectiveness of a project, [and] lessen the state’s financial commitment
to the project, and not exceed 80% of the total cost of the project.

(c) Eligible land. To be eligible for cost-share assistance, the
land must be within a brush control [designated critical] area and fall
into any of the following categories:

(1) - (3) (No change.)

(d) Ineligible lands. Allocated funds shall not be used on land
outside of a brush control [designated critical] area or land not used for
agricultural or wildlife production.

(e) (No change.)

(f) Eligible practices. Brush control methods, which the State
Board has approved and which are included in the applicant’s approved
brush control plan and contract, shall be eligible for cost-share assis-
tance. The brush control [critical] area working group shall designate
their list of eligible methods from those approved by the State Board.

(g) Requirement to file an application. In order to qualify for
cost-share assistance, an eligible person, including political subdivi-
sions, shall file an application with the local SWCD.

(h) Requirement to develop a brush control plan. In order to
qualify for cost-share assistance, an eligible person, including polit-
ical subdivisions, shall develop a brush control plan. Brush control
plans shall meet resource management system requirements on acres
planned, as set forth in the FOTG.

(i) (No change.)

§517.31. Responsibility of Applicants [applicants].

(a) Applicants shall complete and submit an application form
as provided by the State Board;

(b) - (g) (No change.)

§517.33. Contracts for Cost-share [cost-share].

(a) According to the priority of an application, the SWCD shall
negotiate a ten-year brush control contract with the successful applicant
in the brush control [critical] area subject to:

(1) - (4) (No change.)

(b) Criteria to consider. In approving a contract for cost shar-
ing, the SWCD, in accordance with criteria established by the brush
control [critical] area working group, shall consider:

(1) the location of the project; [whether the brush control
is to be carried out in a critical area;]

(2) - (5) (No change.)

(6) whether the applicant is financially able to provide the
applicant’s [his] share of the money for the brush control;

(7) (No change.)

(8) any comments and recommendations submitted by [of]
the TDA, TWDB, or TPWD; and

(9) (No change.)

(c) Approval of contracts. The SWCD may approve a contract
if, after considering the factors listed in §517.33(c) and any other rele-
vant factors, the SWCD finds:

(1) (No change.)

(2) the method of control is a method approved by the brush
control [critical] area working group; and

(3) the brush control is to be carried out in an area eligible
for funding as prioritized [a critical area designated] under the State
Brush Control Plan.

(d) - (e) (No change.)

(f) Amending contracts.

(1) (No change.)

(2) The amount of funds obligated for brush control may be
adjusted, provided funds are available and the adjustment is considered
a priority according to the brush control [critical] area working group
priority system.

(3) (No change.)

(g) Audits. It is the policy of the State Board to develop and
implement audit guidelines that adequately safeguard assets adminis-
tered within the purview of this agency in a cost effective manner.
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(1) All parties to the contract are subject to audit by the
State Board and/or SWCD for a period of two years after termination
of the contract.

(2) The State Board and/or SWCD shall have access to all
relevant applicant records, including all records of contractors and/or
subcontractors that are pertinent to the contract, for the purpose of ver-
ifying compliance of contracts with the provisions of this subchapter
and other state requirements. All parties shall maintain copies of per-
formance certifications, contractor billing, and cancelled checks for a
period of two years after termination as applicable to each party.

(3) The State Board and/or SWCD may withhold funds un-
der this subchapter from applicants found to be in violation of the terms
of the contract, this subchapter or other state requirements and may re-
quire applicants to reimburse the State Board for funds claimed and
received in violation of this subsection or other state requirements.

(4) The State Board and/or SWCD may terminate a con-
tract, in whole or in part, or negotiate a contract amendment in the event
of a failure to comply with the terms of the contract provided that no
such action may be effected unless the applicant is given not less than
ten days written notice (delivered by certified mail, return receipt re-
quested).

(A) Upon receipt of a termination action, applicant will
promptly discontinue all services affected, and deliver all materials and
deliverables as may have been accumulated by applicant in performing
this contract whether completed or in the process.

(B) If the State Board terminates this contract then,
without prejudice to any other right or remedy of the State Board, ap-
plicant will be reimbursed for actual incurred costs that are allowable
and eligible limited to the total maximum amount of the contract.

§517.36. Reporting and Accounting [accounting].
The State Board shall receive and maintain required reports showing
the unobligated balance of funds for each brush control [critical] area
as shown on each ledger at the close of the last day of each month.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 12,

2003.

TRD-200308544
Mel Davis
Special Projects Coordinator
Texas State Soil and Water Conservation Board
Earliest possible date of adoption: January 25, 2004
For further information, please call: (254) 773-2250

♦ ♦ ♦
31 TAC §517.34

The Texas State Soil and Water Conservation Board (State
Board) proposes amendments to §517.34 to adequately safe-
guard brush control funds administered within the purview of
this agency in a cost effective manner.

The proposed amendments clarify the documentation necessary
for receiving brush control cost-share payments in §517.34(b).

Rex Isom, Interim Executive Director, Texas State Soil and Wa-
ter Conservation Board, has determined that for the first five-year
period there will be no fiscal implications for state or local gov-
ernment as a result of administering the proposed amendments.

Mr. Isom has also determined that for each year of the first five
years the proposed amendments are in effect, the public bene-
fit anticipated as a result of administering the amended section
will be improved effectiveness of implementing the brush control
program.

There is no anticipated cost to small businesses or individuals
resulting from the proposed amendments.

Comments on the proposal may be submitted in writing to Rex
Isom, Interim Executive Director, Texas State Soil and Water
Conservation Board, P.O. Box 658, Temple, Texas 76503, (254)
773-2250, extension 232.

The amendments are proposed under the Agriculture Code Title
7, Chapter 203, §203.012, which authorizes the Texas State Soil
and Water Conservation Board to adopt rules that are necessary
to carry out the brush control program and §203.011, which pro-
vides authorization for the State Board to administer the brush
control program.

No other statutes, articles, or codes are affected by this proposal.

§517.34. Payment to recipients.

(a) (No change.)

(b) Upon satisfactory receipt of performance certifications, in-
voices, and other required documentation the [The] State Board shall
cause payment for cost-share assistance to be issued to the applicant.

(c) - (d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 12,

2003.

TRD-200308564
Mel Davis
Special Projects Coordinator
Texas State Soil and Water Conservation Board
Earliest possible date of adoption: January 25, 2004
For further information, please call: (254) 773-2250

♦ ♦ ♦
31 TAC §517.37

The Texas State Soil and Water Conservation Board (State
Board) proposes an amendment to 31 TAC §517.37. The
proposed amendment is needed to achieve consistency with
state law, specifically S.B. 1828, enacted by the 78th Legislature
in Regular Session.

The proposed amendment provides that in addition to consult-
ing with the Texas Parks and Wildlife Department in regards to
the effects of the brush control program on fish and wildlife, the
State Board will also consult with the Texas Water Development
Board and the Texas Department of Agriculture as set forth in
Section 203.016, Texas Agriculture Code and shall be notified of
all critical area working group meetings. Additionally, §517.37(b)
is deleted since there are to be no more feasibility studies con-
ducted.

Rex Isom, Interim Executive Director, Texas State Soil and Wa-
ter Conservation Board, has determined that for the first five year
period there will be no fiscal implications for state or local gov-
ernment as a result of administering these proposed rules.
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Mr. Isom has also determined that for the first five year period
these rules are in effect, the public benefit anticipated as a result
of administering these rules will be improved effectiveness of im-
plementing the cost-share assistance program for implementa-
tion of soil and water conservation land improvement measures.

There is no anticipated cost to small businesses or individuals
resulting from these proposed rules.

Comments on the proposal may be submitted in writing to Rex
Isom, Interim Executive Director, Texas State Soil and Water
Conservation Board, P.O. Box 658, Temple, Texas 76503, (254)
773-2250, ext. 232.

The amendments are proposed under the Agriculture Code Title
7, Chapter 203, §203.012, which authorizes the Texas State Soil
and Water Conservation Board to adopt rules that are necessary
to carry out the brush control program and §203.011, which pro-
vides authorization for the State Board to administer the brush
control program.

No other statutes, articles, or codes are affected by this proposal.

§517.37. Consultation with other agencies [the TPWD].

(a) The State Board shall consult with the Texas Parks and
Wildlife Department (TPWD), the Texas Water Development Board
and the Texas Department of Agriculture as set forth in Section
203.016, Agriculture Code [TPWD in regard to the effects of the brush
control program on fish and wildlife ].

[(b) When assessing the feasibility of brush control in a wa-
tershed, the TPWD shall be consulted concerning the effects of brush
control on fish and wildlife and shall be provided with an opportunity
to review and comment on feasibility studies.]

(b) [(c)] The Texas Parks and Wildlife Department, the Texas
Water Development Board, the Texas Department of Agriculture
[TPWD] and other agricultural interests in the affected area shall be
notified of all critical area working group meetings. The TPWD will
provide technical assistance to the critical area working group in the
development and implementation of the brush control plans.

(c) [(d)] Comments and recommendations from the TPWD
shall be considered when passing on applications for cost-share.

(d) [(e)] Applicants shall be notified that the TPWD provides
free technical guidance to landowners regarding the management of
wildlife resources and habitats on their lands.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 15,

2003.

TRD-200308573
Mel Davis
Special Projects Coordinator
Texas State Soil and Water Conservation Board
Earliest possible date of adoption: January 25, 2004
For further information, please call: (254) 773-2250

♦ ♦ ♦
CHAPTER 519. TECHNICAL ASSISTANCE
SUBCHAPTER A. TECHNICAL ASSISTANCE
PROGRAM

31 TAC §519.9, §519.10

The Texas State Soil and Water Conservation Board (State
Board) proposes amendments to §519.9 and §519.10 to comply
with Rider 4 of the State Board’s 2004-2005 Appropriation
passed by the 78th Legislature which states: It is the intent of
the Legislature that an allocation of 25% of technical assistance
grant funds shall be made at the beginning of each fiscal year
of the 2004-05 biennium. The remaining balance of grant funds
shall be disbursed on a reimbursement basis during the fiscal
year when expenditures are incurred. Grant distributions are
made contingent upon districts filing annual technical assis-
tance expenditure summary reports with the Soil and Water
Conservation Board.

The proposed amendment changes §519.9 to outline the new
disbursement processes for technical assistance grant funds.
Proposed §519.10 is changed to establish annual reporting re-
quirements for technical assistance grant funds.

Rex Isom, Interim Executive Director, Texas State Soil and Wa-
ter Conservation Board, has determined that for the first five-year
period there will be no fiscal implications for state or local gov-
ernment as a result of administering these proposed rules.

Mr. Isom, has also determined that for each year of the first five
years these proposed rules are in effect, the public benefit antic-
ipated as a result of administering these rules will be improved
effectiveness of implementing the technical assistance program.

There is no anticipated cost to small businesses or individuals
resulting from these proposed rules.

Comments on the proposal may be submitted in writing to Rex
Isom, Interim Executive Director, Texas State Soil and Water
Conservation Board, P.O. Box 658, Temple, TX 76503, (254)
773-2250, ext.2

The amendments are proposed under Chapter 201.020 Agricul-
ture Code which provides the Texas State Soil and Water Con-
servation Board with the authority to adopt rules as necessary
for the performance of its functions under the Agriculture Code.

No other statutes, articles, or codes are affected by this proposal.

§519.9. Payment of State Funds.

(a) On the first working day of each fiscal year or as soon as
possible thereafter, the State Board shall cause to be paid to each district
25% [80%] of the amount allocated to that district for the fiscal year.

(b) Additional payments shall be made on a reimbursement
basis. [including the 20% not paid at the beginning of the fiscal year
and any adjustments made possible by other funding sources or unused
allocations from other districts may be paid to a district at such time as
requested by the district provided;]

(1) each district receiving funds under provisions of this
chapter shall file with the State Board a monthly report of expenditures
no later than the 30th of the month following the end of each reporting
period on forms provided by the State Board. [the initial 80% payment
has been substantially expended, and]

(2) upon verification that the reports are in order, the State
Board shall cause payment for reimbursement of expenses to be made
to the district.

(3) upon receipt of the last monthly report, the State Board
shall perform a reconciliation of funds and pay the claim accordingly.

(4) [(2)] the district has complied with the reporting re-
quirements of §519.10 and §519.11 of this chapter.
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[(3) Grant allocations are made contingent upon districts
filing quarterly expenditure reports and an annual grant expenditure
summary report.]

(c) Any unexpended and unobligated balance on the district
books at August 31 will be treated as a payment toward that districts
allocation for the subsequent fiscal year.

§519.10. Reports Required.

[(a) Each district receiving funds provisions of this chapter
shall file with the State Board a quarterly report of program receipts
and expenditures no later than the 30th of the month following the end
of each quarter.]

[(b) Quarterly reports shall be made on forms provided by the
State Board.]

[(c) For purposes of this section quarter ending dates are the
last day of November, February, May, and August.]

[(d)] The district shall file an Annual Grant Summary Report
on or before September 30 of each year on forms provided by the State
Board.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 11,

2003.

TRD-200308507
Mel Davis
Special Projects Coordinator
Texas State Soil and Water Conservation Board
Earliest possible date of adoption: January 25, 2004
For further information, please call: (254) 773-2250

♦ ♦ ♦
CHAPTER 521. AGRICULTURAL WATER
CONSERVATION
SUBCHAPTER A. TECHNICAL ASSISTANCE
PROGRAM FOR SOIL AND WATER
CONSERVATION LAND IMPROVEMENT
MEASURES
31 TAC §521.10, §521.11

The Texas State Soil and Water Conservation Board (State
Board) proposes amendments to §521.10 and §521.11 to com-
ply with Rider 4 of the State Board’s 2004-2005 Appropriation
passed by the 78th Legislature which states: It is the intent of
the Legislature that an allocation of 25% of funds appropriated
from the Agricultural Soil and Water Conservation Account
No. 563 shall be made at the beginning of each fiscal year of
the 2004-05 biennium. The remaining balance of grant funds
shall be disbursed on a reimbursement basis during the fiscal
year when expenditures are incurred. Grant distributions are
made contingent upon districts filing annual technical assis-
tance expenditure summary reports with the Soil and Water
Conservation Board.

The proposed amendment changes §521.10 to outline the
disbursement processes for funds appropriated from Agricul-
tural Soil and Water Conservation Account No. 563. Proposed

§521.11 is changed to establish reporting requirements for
Agricultural Soil and Water Conservation Account No. 563
funds.

Rex Isom, Interim Executive Director, Texas State Soil and Wa-
ter Conservation Board, has determined that for the first five-year
period there will be no fiscal implications for state or local gov-
ernment as a result of administering these proposed rules.

Mr. Isom, has also determined that for each year of the first five
years these proposed rules are in effect, the public benefit antic-
ipated as a result of administering these rules will be improved
effectiveness of implementing the technical assistance program.

There is no anticipated cost to small businesses or individuals
resulting from these proposed rules.

Comments on the proposal may be submitted in writing to Rex
Isom, Interim Executive Director, Texas State Soil and Water
Conservation Board, P.O. Box 658, Temple, TX 76503, (254)
773-2250, ext.232.

The amendments are proposed under Chapter 201.020 Agricul-
ture Code which provides the Texas State Soil and Water Con-
servation Board with the authority to adopt rules as necessary
for the performance of its functions under the Agriculture Code.

No other statutes, articles, or codes are affected by this proposal.

§521.10. Payment of State Funds.

(a) On the first working day of each fiscal year or as soon as
possible thereafter, the State Board shall cause to be paid to each district
25% [80%] of the amount allocated to that district for the fiscal year.

(b) Additional payments shall be made on a reimbursement
basis. [including the 20% not paid at the beginning of the fiscal year
and any adjustments made possible by other funding sources or unused
allocations from other districts may be paid to a district at such time as
requested by the district, provided;]

(1) each district receiving funds under provisions of this
chapter shall file with the State Board a monthly report of expenditures
no later than the 30th of the month following the end of each reporting
period on forms provided by the State Board. [the initial 80% payment
has been substantially expended, and]

(2) upon verification that the reports are in order, the State
Board shall cause payment for reimbursement of expenses to be made
to the district.

(3) upon receipt of the last monthly report, the State Board
shall perform a reconciliation of funds and pay the claim accordingly.

(4) [(2)] the district has complied with the reporting re-
quirements of §521.11 and §521.12 of this chapter.

[(3) grant allocations are made contingent upon districts
filing quarterly expenditure reports and an annual grant expenditure
summary report.]

(c) Any unexpended and unobligated balance on the district
books at August 31 will be treated as a payment toward that district’s
allocation for the subsequent fiscal year.

§521.11. Reports Required.

[(a) Each district receiving funds under provisions of this
chapter shall file with the State Board a quarterly report of program
receipts and expenditures no later than the 30th of the month following
the end of each quarter.]

[(b) Quarterly reports shall be made on forms provided by the
State Board.]
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[(c) For purposes of this section quarter ending dates are the
last day of November, February, May, and August.]

[(d)] The district shall file an Annual Grant Summary Report
on or before September 30 of each year on forms provided by the State
Board.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 11,

2003.

TRD-200308508
Mel Davis
Special Projects Coordinator
Texas State Soil and Water Conservation Board
Earliest possible date of adoption: January 25, 2004
For further information, please call: (254) 773-2250

♦ ♦ ♦
CHAPTER 523. AGRICULTURAL AND
SILVICULTURAL WATER QUALITY
MANAGEMENT
31 TAC §§523.1, 523.3 - 523.7

The Texas State Soil and Water Conservation Board (State
Board) proposes amendments to 31 TAC §523.1 and §§523.3
- 523.7. A section-by-section discussion of the proposed
amendments is included below.

In accordance with the 77th Texas Legislature, on September 1,
2001 the Texas Natural Resources Conservation Commission
officially changed its name to the Texas Commission on Envi-
ronmental Quality. The proposed amendments to §§523.1(1)(B),
523.3(a), (e)(3), (g), (h)(7), 523.4(4), 523.5, and 523.7(b) will ac-
commodate that change.

The proposed amendments to §523.5 will delete an expired
Memorandum of Agreement between the Texas State Soil and
Water Conservation Board and the Texas Natural Resource
Conservation Commission and refer to an existing Memoran-
dum of Understanding at 30 TAC §7.102.

The proposed amendment to §523.6(b)(2) will make a grammat-
ical correction by deleting the letter "a" prior to the word cost-
share.

The proposed amendments to §523.6(b)(8), (e)(2)(D), (e)(8),
and (f)(5) are pertaining to the requirement for a landowner
to also sign an application for cost-share when the applicant
is not the landowner so that if the applicant becomes unable
or unwilling to carry out the maintenance agreement on the
application, the landowner will become responsible for the
maintenance agreement.

The proposed amendment to §523.6(d)(2) removes the require-
ment for soil and water conservation districts (SWCD) to submit
requests for cost-share allocations on a specified form and clar-
ifies the date such requests should be made.

The proposed amendment to §523.6(e)(5) clarifies that
cost-share funds can be spent only on eligible practices rather
than any conservation land treatment measure.

The proposed amendment to §523.6(f)(2)(F) will provide soil
and water conservation districts (SWCDs) an additional two
months to obligate cost-share funds for approved conservation
land treatment measures and notify the applicant of the approval
for cost-share and to proceed with installation. It also provides
an additional two months before all unobligated funds revert
back to the State Board.

The proposed amendment to §523.6(f)(4) is a grammatical cor-
rection to replace "is" with "are".

The proposed amendment to §523.6(g)(3) is to make this sec-
tion consistent with §523.6(g)(5) by requiring repayment of cost-
share funds for non-maintained practices and allowing the State
Board to grant waiver to this requirement.

The proposed amendment to add §523.6(j) will make the rule
consistent with Texas Agriculture Code §201.311 by clarifying
the State Board’s authority to designate SWCDs to administer
cost-share funds.

Rex Isom, Interim Executive Director, Texas State Soil and Wa-
ter Conservation Board, has determined that for the first five-year
period there will be no fiscal implications for state or local govern-
ment as a result of administering the proposed amendements.

Mr. Isom has also determined that for each year of the first five
years the proposed amendments are in effect, the public benefit
anticipated as a result of administering the amended sections
will be improved effectiveness of implementing the water quality
management plan program.

There is no anticipated cost to small businesses or individuals
resulting from the proposed amendments.

Comments on the proposal may be submitted in writing to Rex
Isom, Interim Executive Director, Texas State Soil and Water
Conservation Board, P.O. Box 658, Temple, Texas 76503, (254)
773-2250, extension 232.

The amendments are proposed under the Agriculture Code Title
7, Chapter 201, §201.020 of the code authorizes the State board
to adopt rules that are necessary for the performance of its func-
tions under this chapter and §201.026 provides authorization for
the State Board to administer a water quality management plan
program.

No other statutes, articles, or codes are affected by this proposal.

§523.1. Scope and Jurisdiction.
The Texas State Soil and Water Conservation Board (state board) is the
lead agency in this state for activity relating to abating agricultural and
silvicultural nonpoint source pollution.

(1) Nonpoint source pollution is pollution caused by dif-
fuse sources that are not regulated as point sources and normally is as-
sociated with agricultural, silvicultural, and urban runoff, runoff from
construction activities, etc. Such pollution is the result of human-made
or human-induced alteration of the chemical, physical, biological, and
radiological integrity of water. In practical terms nonpoint source pol-
lution does not result from a discharge at a specific, single location
(such as a single pipe) but generally results from land runoff, precipita-
tion, atmospheric deposition, or percolation. Pollution from nonpoint
sources occurs when the rate at which pollutant materials entering wa-
ter bodies or groundwater exceeds natural rates or total loadings exceed
natural loadings.

(A) (No change.)

(B) Confined animal feeding operations may be consid-
ered as point or nonpoint sources depending on size, location, and other
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considerations. For the purposes of these rules, all confined animal
feeding operations not required to obtain a permit from the Texas [Nat-
ural Resources Conservation] Commission on Environmental Quality
will be nonpoint sources.

(2) - (3) (No change.)

§523.3. Water Quality Management Plans.

(a) A water quality management plan is a site specific plan for
agricultural or silvicultural lands which includes appropriate land treat-
ment practices, production practices, management measures, technolo-
gies or combinations thereof which when implemented will achieve
a level of pollution prevention or abatement determined by the State
Board in consultation with the local soil and water conservation dis-
trict and Texas [Natural Resource Conservation] Commission on Envi-
ronmental Quality to be consistent with state water quality standards.
To be certified, a water quality management plan must cover all lands
whether contiguous or non-contiguous that constitutes an operating
unit for agricultural or silvicultural purposes.

(b) - (d) (No change.)

(e) Practice standards.

(1) - (2) (No change.)

(3) Practice standards will be developed in consultation
with the local soil and water conservation district, with assistance
and advice of the USDA, the Natural Resource Conservation Service,
Texas Agricultural Extension Service, Texas Forest Service, Texas
Agricultural Experiment Station, Texas [Natural Resource Conserva-
tion] Commission on Environmental Quality, the local underground
water conservation district and others as determined to be needed by
the State Board.

(f) (No change.)

(g) Applicability of state water quality standards. To the ex-
tent allowed by available technology, water quality management plan
development, approval and certification will be based on state water
quality standards as established by the Texas [Natural Resource Con-
servation] Commission on Environmental Quality.

(h) Water Quality Management Plans for Poultry Facilities.

(1) - (6) (No change.)

(7) The list developed and maintained under paragraph (4)
of this subsection will be made available to the Texas [Natural Resource
Conservation] Commission on Environmental Quality.

(8) (No change.)

§523.4. Resolution of Complaints.

Complaints concerning the violation of a Water Quality Management
Plan or a violation of a law or rule relating to nonpoint source pollution
will be addressed as follows.

(1) - (3) (No change.)

(4) If the person upon whom the complaint was filed fails or
refuses to take warranted corrective action, the State Board shall refer
the complaint to the Texas [Natural Resource Conservation] Commis-
sion on Environmental Quality.

§523.5. Memorandum of Understanding [Agreement] between the
Texas State Soil and Water Conservation Board and the Texas [Nat-
ural Resource Conservation] Commission on Environmental Quality.

The Texas State Soil and Water Conservation Board may enter into
and maintain a Memorandum of Understanding with the Texas Com-
mission on Environmental Quality which sets forth the coordination of

jurisdictional authority, program responsibility, and procedural mech-
anisms for point and nonpoint source pollution programs.

[(a) Whereas, the Texas State Soil and Water Conservation
Board, herewithin called the Board, is the State agency with the
primary responsibility for activities relating to agricultural and silvi-
cultural nonpoint source (NPS) pollution abatement; and whereas the
Board shall represent the State before the United States Environmental
Protection Agency (EPA), or other federal agencies on matters relating
to agricultural and silvicultural nonpoint source pollution abatement;
and whereas, the Board shall establish a water quality management
plan certification program, in accordance with Senate Bill (SB) 503
of the Texas 73rd State Legislature for agricultural and silvicultural
lands; and whereas, for purposes of this Agreement, the Board is
responsible for nonpoint source pollution abatement activities on
all agricultural and silvicultural land as defined by SB 503, Texas
73rd State Legislature; and whereas, the Texas Natural Resource
Conservation Commission herewithin known as the Commission, is
the State agency with primary responsibility for implementing the
constitution and laws of the State related to the quality of water and
air; and whereas, the Commission has been designated as the lead
agency for the Section 319 Program of the Federal Clean Water Act
administered by the EPA; and whereas, the commission, as the State
agency responsible for the quality of the waters of the State, shall
coordinate all water quality programs of the State; and whereas,
the Commission shall coordinate all its agricultural and silvicultural
nonpoint source pollution activities with the Board; and whereas, for
the purpose of this Agreement, the Commission is responsible for reg-
ulation of all nonpoint source pollution, including that on agricultural
and silvicultural lands as defined by existing rules of the Commission;
and whereas, consistent with the intent of Section 319 of the Federal
Clean Water Act, the Board and the Commission are committed to the
development and implementation of a coordinated nonpoint source
pollution program for the State; and whereas, consistent with Texas
law and public policy, the Board and Commission mutually desire
to protect and maintain a high quality environment and the health of
the people of the State; and now, therefore, in consideration of the
following promises, covenants, conditions, and the mutual benefits
to accrue to the parties of this Agreement, the Parties, desiring to
cooperate in functions and service agree as follows:]

[(b) Texas Natural Resource Conservation Commission
Agrees to:]

[(1) Administer, for the State, the Federal Clean Water Act,
§319, grant program for nonpoint source pollution. The Commission
will be responsible for coordinating the preparation of annual grant
work programs.]

[(2) Execute cooperative agreements and associated
amendments, and grant awards and contracts. The Commission will
be responsible for monitoring implementation of work programs, and
providing EPA with necessary financial and programmatic reporting
information for non-agricultural/silvicultural surface and groundwater
work program elements.]

[(3) Implement the provisions of the EPA-approved Fed-
eral Clean Water Act, §319, management programs for non-agricul-
tural/silvicultural surface and groundwater nonpoint source pollution.]

[(4) Complete, under current administrative procedures, all
projects and programs for which grant funds have been awarded, un-
der Federal Clean Water Act, §319. All future projects and programs
implementing the EPA-approved Federal Clean Water Act, §319 man-
agement program for agricultural/silvicultural NPS pollution, and sup-
ported by §319 federal grants, will be administered by the Board via a
separate grant with EPA.]

PROPOSED RULES December 26, 2003 28 TexReg 11509



[(5) Provide to the Board all current forms, timetables, pro-
cedural rules and any policy documents of the Commission for address-
ing and processing citizen complaints related to agricultural and silvi-
cultural pollution.]

[(6) Provide initial (single event) training to selected staff
of the Board on Commission complaint investigation procedures. The
training will be conducted by Commission staff at a time and location
coordinated with the Board.]

[(7) Coordinate with the Board those compliance and
enforcement actions relative to agricultural and silvicultural nonpoint
source pollution.]

[(8) Provide the Board with access to the Commission’s
electronic database for all current agricultural waste management
plans.]

[(9) Develop state guidance for all nonpoint source pollu-
tion abatement projects other than agricultural or silvicultural nonpoint
source pollution projects as defined by this Agreement and SB 503.]

[(c) Texas State Soil and Water Conservation Board Agrees
to:]

[(1) Serve as the recipient of grants from EPA for agricul-
tural and silvicultural NPS pollution projects as defined in this Agree-
ment and SB 503 and funded through the Federal Clean Water Act,
§319.]

[(2) Coordinate directly with the EPA on matters relating
to programmatic and financial issues of agricultural and silvicultural
projects funded to the Board through separate grants from EPA under
Federal Clean Water Act, §319. Notify the Commission in writing on
any decision made that results in a change in the programmatic or fi-
nancial status of a project.]

[(3) Provide the EPA with required reports for all agricul-
tural/silvicultural projects funded to the Board by Federal Clean Water
Act, §319. Reports will be submitted in accordance with EPA require-
ments.]

[(4) Develop policies for processing citizen complaints re-
lated to agricultural and silvicultural NPS pollution. These policies
shall be consistent with the practices and standards of the Commission
for processing enforcement actions.]

[(5) Schedule and conduct management meetings with the
EPA to review the status of agricultural and silvicultural NPS pollution
project/program activities as negotiated with EPA.]

[(6) Develop and maintain a current electronic database to
track and document the proceedings of all water quality management
plans and corrective action plans. Data recorded will include, but not
be limited to, the identification of applicant(s), date of application for
each plan, and approval date of each plan.]

[(7) Provide the Commission with access to the Board’s
electronic database for all water quality management plans. Software
and equipment necessary to facilitate electronic transfer of data should
be compatible with that of the Commission.]

[(8) Refer to the Commission in accordance with SB 503
any enforcement action under the jurisdiction of the Commission. The
Board shall provide the Commission original documents or "certified
copies" of the original documents and hard copies of all records and
documents relating to the complaint. Formal documents should be con-
sistent with standard Commission formats.]

[(9) Provide the Commission with documentation (rules,
policies, guidance, etc.) for development, supervision, and monitor-
ing of individual water quality management plans for agricultural and
silvicultural lands.]

[(10) Develop state guidance for agricultural or silvicul-
tural nonpoint source pollution as defined by this Agreement and SB
503.]

[(11) Provide to the Commission information about agri-
cultural and silvicultural activities required for the annual evaluation of
the State’s Implementation of the Nonpoint Source Management Plan.
The Board will submit the information to the Commission by June 1 of
each year. The Commission will include this information in the annual
evaluation report required by §319.]

[(d) Both parties agree to:]

[(1) Work together to refine the existing process for screen-
ing and prioritization of project proposals to be funded under Federal
Clean Water Act, §319.]

[(2) Coordinate efforts in the development and submission
of an annual work program (a "single comprehensive package" of
project proposals) to EPA for Federal Clean Water Act, §319, funding.]

[(3) Negotiate, on an annual basis, the percentage of the
administrative budget of Federal Clean Water Act, §319, base grant
funds that will accrue to each party.]

[(4) Maintain each party’s existing level of effort (LOE) re-
quired by the EPA for the implementation of §319 programs/projects.]

[(5) Communicate and coordinate directly with each other
and the EPA on matters relating to program/project planning and imple-
mentation of NPS pollution activities/projects funded by Federal Clean
Water Act, §319.]

[(6) Provide required reports to the EPA on NPS pollution
project activities. Reports will include status of project implementa-
tion, summary of information/education activities, monitoring activi-
ties, and other outputs satisfactory to EPA.]

[(7) Meet semiannually to review and discuss the State’s
nonpoint source water quality program.]

[(8) Work together to develop criteria for the development
of water quality management programs that satisfy the state water qual-
ity standards as established by the Commission.]

[(9) Comply with all relevant state and federal statutes and
procedures, and grant conditions, including financial audits, data qual-
ity assurance and quality control, and progress reports.]

[(10) Cooperate on activities related to the implementation
of the "Texas State Management Plan for Agricultural Chemicals in
Groundwater."]

[(11) Meet at least 90 days prior to expiration of this Agree-
ment to review conditions of this Agreement for the purpose of deter-
mining the need for renewal.]

[(12) Adopt this Agreement by Rule.]

[(13) Handle all complaints in the following manner:]

[(A) The Board shall investigate all complaints against
facilities for which there is a certified water quality management plan
or one has been applied for.]

[(B) The Commission shall investigate all complaints
against facilities for which a waste management plan has been ap-
proved, a permit has been issued, or a permit is required in accordance
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with 30 TAC Chapter 321 (concerning Control of Certain Activities by
Rule).]

[(C) Any general complaint received by the Commis-
sion will be investigated to determine whether a permit is required of
such a facility. If it is determined a permit is not required, the Commis-
sion will refer the complaint to the Board, as soon as possible. Con-
fined animal feeding operations will have the opportunity to pursue
either approval of a waste management plan through the Commission
or a corrective action plan or water quality management plan through
their local soil and water conservation district and the Board, as the
case may require.]

[(D) Any general complaint received by the Board will
be investigated and a determination made as to whether such a facility
will need to implement a corrective action plan. Those facilities which
require a permit under 30 TAC Chapter 321 will be referred to the Com-
mission as soon as possible.]

[(E) The Commission shall investigate all complaints
associated with confined animal feeding operations for which there has
been an impact to aquatic life to determine whether a permit will be re-
quired. If it is determined a permit is not required, the Commission
will refer the complaint to the Board as soon as possible.]

[(e) General Conditions:]

[(1) Term of Agreement--The term of this agreement shall
be from effective date to August 31, 1995.]

[(2) Notice of Termination--Any party may terminate this
Agreement upon a 30-day written notice to the other party. Both par-
ties agree to fulfill any grant commitments in place at the time of ter-
mination. Only upon written concurrence of the other party can this
Agreement be modified.]

[(3) Cooperation of Parties--It is the intention of the parties
that the details of providing the services in support of this Agreement
shall be worked out, in good faith, by both parties.]

[(4) Activities conducted under this Agreement will be in
compliance with the nondiscrimination provisions as contained in Ti-
tles VI and VII of the Civil Rights Act of 1964, as amended; the Civil
Rights Restoration Act of 1987; and other nondiscrimination statutes,
namely the Rehabilitation Act of 1973, §504; Title IX of the Education
Amendments of 1972; the Age Discrimination Act of 1975; and the
Americans With Disabilities Act of 1992, which provide that no per-
son in the united States shall, on the grounds of race, color, national
origin, age, sex, religion, marital status, or handicap be excluded from
participation in, be denied the benefits of, or be otherwise subjected to
discrimination under any program or activity receiving federal finan-
cial assistance.]

[(5) Notices--Any notices required by this Agreement to be
in writing shall be addressed to the respective party as follows: Texas
Natural Resource Conservation Commission, Attn: P.O. Box 13087,
Austin, Texas 78711-3087; Texas State Soil and Water Conservation
Board, Attn: P.O. Box 658, Temple, Texas 76503-0658.]

[(6) Effective Date of Agreement--This Agreement is ef-
fective upon execution by both parties. By signing this Agreement,
the signatories acknowledge that they are acting under proper author-
ity from their governing bodies.]

§523.6. Cost-Share Assistance for Soil and Water Conservation Land
Improvement Measures.

(a) (No change.)

(b) Definitions--For the purposes of these rules the following
definitions shall apply.

(1) - (7) (No change.)

(8) Eligible person--Any of the land holders eligible to ap-
ply for cost-share assistance, or any person designated to represent the
applicant as provided by a durable power of attorney, court order, or
other valid legal document.

(9) - (18) (No change.)

(c) (No change.)

(d) Administration of Funds

(1) (No change.)

(2) Requests for Allocations. SWCDs within areas desig-
nated for cost-share program must submit requests for a cost-share fund
allocation to the State Board by September 1st each year [on forms pro-
vided by the State Board, and shall include all information required by
such forms].

(3) (No change.)

(e) Eligibility for Cost-Share Assistance

(1) (No change.)

(2) In accordance with the terms of the maintenance agree-
ment an eligible person may receive cost share only once for an operat-
ing unit. The State Board on a case by case, project or watershed basis
in consultation with the soil and water conservation district may grant
a waiver to this requirement in situations where:

(A) - (C) (No change.)

(D) A landowner has assumed the responsibilities of a
maintenance agreement in cases where the landowner was not the ap-
plicant.

(3) - (4) (No change.)

(5) Eligible purposes. Cost-share assistance shall be avail-
able only for those eligible practices [conservation land treatment mea-
sures] included in an approved resource management plan and deter-
mined to be needed by the SWCD to:

(A) - (B) (No change.)

(6) - (7) (No change.)

(8) Persons required [authorized] to sign applications and
agreements. All applications and agreements shall be signed by:

(A) The eligible person, and;

(B) the landowner, in cases where the eligible person
does not hold title to the land constituting the operating unit. [Any per-
son designated to represent the eligible person, provided an appropriate
notarized durable power of attorney has been filed with the SWCD of-
fice, or;]

[(C) The responsible person or administrator, in cases
of trusts or estates, provided that letters of administration or letters of
testamentary have been submitted to the SWCD in lieu of a power of
attorney.]

(f) Cost-Share Assistance Processing Procedures.

(1) (No change.)

(2) Responsibilities of SWCDs. SWCDs shall:

(A) - (E) (No change.)

(F) Obligate funds for the approved conservation land
treatment measures that can be funded and notify the applicants that
his/her conservation land treatment measure(s) has/have been approved
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for cost-share and to proceed with installation. Allocated funds must be
obligated by the last day of April [February] of the fiscal year allocated.
All unobligated allocations shall revert back as of May [March] 1st of
that fiscal year.

(G) (No change.)

(3) (No change.)

(4) Performance agreement. As a condition for receipt of
cost-share assistance for conservation land treatment measures, the eli-
gible person receiving the benefit of such assistance shall agree to per-
form those measures in accordance with standards established by Texas
State Soil and Water Conservation Board. Completion of the perfor-
mance agreement and the signature of the eligible person are [is] re-
quired prior to payment.

(5) Maintenance Agreement. As a condition for receipt of
cost-share assistance, the person(s) receiving the assistance shall agree
to implement and maintain all measures in the certified resource man-
agement plan consistent with its implementation schedule. The main-
tenance agreement shall remain in effect for a minimum period of two
years after the certified resource management plan is completely im-
plemented for all practices except those cost-shared. The maintenance
agreement shall remain in effect on cost-shared practices for the ex-
pected life of the cost-shared practice(s) as established by the State
Board or for a period of two years after the certified resource man-
agement plan is completely implemented, whichever period of time is
longer. The landowner must sign the application for cost-share pur-
suant to subsection (e)(8)(B) of this section, and assumes the responsi-
bility of the maintenance agreement if the applicant becomes incapable
or unwilling to fulfill the obligations of the maintenance agreement.
Completion of the maintenance agreement and all appropriate signa-
tures are [signature of the eligible person is] required prior to payment.

(6) - (10) (No change.)

(g) Maintenance of Practices.

(1) - (2) (No change.)

(3) The SWCD will [may] require refund of any or all of
the cost-share paid to an eligible person when the applied conservation
land treatment measure(s) has not been maintained in compliance with
applicable design standards and specifications for the practice during
its expected life as agreed to by the eligible person. The State Board
may grant a waiver to this requirement on a case-by-case basis in con-
sultation with the SWCD.

(4) - (5) (No change.)

(h) - (i) (No change.)

(j) Pursuant to TEXAS AGRICULTURE CODE §201.311,
one or more SWCDs may be designated to administer portions of this
section as determined by the State Board.

§523.7. Incentives for Composting Animal Manure.

(a) (No change.)

(b) Reimbursement Payment. In watershed areas specified
by the State Board, expenses for hauling manure, consistent with all
provisions in this section (§523.7 Incentives for Composting Animal
Manure), to compost facilities certified by the Texas [Natural Re-
source Conservation] Commission on Environmental Quality (TCEQ)
[(TNRCC)] and approved by the State Board, will be paid by the State
Board according to reimbursement rates established under subsection
(c) of this section, Reimbursement Rates.

(c) - (j) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 12,

2003.

TRD-200308545
Mel Davis
Special Projects Coordinator
Texas State Soil and Water Conservation Board
Earliest possible date of adoption: January 25, 2004
For further information, please call: (254) 773-2250

♦ ♦ ♦
TITLE 34. PUBLIC FINANCE

PART 9. TEXAS BOND REVIEW
BOARD

CHAPTER 181. BOND REVIEW BOARD
SUBCHAPTER A. BOND REVIEW RULES
34 TAC §181.5

The Texas Bond Review Board proposes amendments to
§181.5, concerning policies and procedures. Section 181.5
relates to submission of final reports following issuance of state
securities. The proposed change would provide that reports on
such securities issued in the form of commercial paper would
be submitted for semi-annual periods.

James T. Buie, Executive Director, has determined that for the
first five-year period the section is in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the section.

Mr. Buie has also determined that during the five-year period
there will be no probable economic cost to persons required to
comply with the revised rule. The public benefit will be realized by
more efficient reporting on issuance of commercial paper. There
will be no effect on small or micro businesses.

Comments may be submitted in writing to: James T. Buie, Exec-
utive Director, Texas Bond Review Board, PO Box 13292, Austin,
Texas 78711-3292; or via email to: bonds@brb.state.tx.us

The amendments are proposed under Chapter 1231, Govern-
ment Code, which gives the Texas Bond Review Board the au-
thority to adopt rules governing application for review, the review
process, and reporting requirements involved in the issuance of
state securities.

Chapter 1231, Government Code is affected by these proposed
amendments.

§181.5. Submission of Final Report.

(a) Within 60 days after the signing of a lease-purchase agree-
ment or delivery of the state securities and receipt of the state security
proceeds, the issuer or purchaser, as applicable, shall submit one orig-
inal of a final report to the bond finance office and a single copy of the
final report to the Texas Comptroller of Public Accounts, provided that
for state securities issued in the form of commercial paper notes, the
reporting requirements of subsection (d) of this section shall be appli-
cable.

(b) (No change.)
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(c) A final report for all state bonds other than lease-purchase
agreements must include:

(1) all actual costs of issuance, including, as applicable, the
specific items listed in §181.3(d)(10)[(8)] and (11)[(9)] of this title (re-
lating to Application for Board Approval of State Bond Issuance), as
well as the underwriting spread for competitive financings and the pri-
vate placement fee for private placements, all closing costs, and any
other costs incurred during the issuance process; and

(2) (No change.)

(d) In lieu of the reporting requirements of subsection (a) of
this section, an issuer of state securities issued in the form of commer-
cial paper notes shall submit on original of a report to the bond finance
office for each semi-annual period for so long as the issuer has authority
to issue commercial paper under proceedings approved by the Board or
exempt from approval pursuant to §181.9 of this title. The report shall
contain the following information with respect to the semi-annual pe-
riod immediately preceding the date of filing of the report:

(1) the aggregate principal amount of commercial paper
that the issuer is authorized to issue and have outstanding at any one
time;

(2) the aggregate principal amount of commercial paper
outstanding as of the end of such semi-annual period;

(3) the aggregate principal amount of commercial paper is-
sued to fund project costs during such semi-annual period;

(4) a list of the projects for which commercial paper was
issued during such semi-annual period;

(5) as used in this subsection, term "semi-annual period"
means each of the following six-month periods ending the last day of
February and August of each year.

(e) [(d)] Submission of this final report is for the purpose of
compiling data and disseminating information to all interested parties.
The cost of reproduction of any and all portions of the final documents
shall be borne by each requesting party.

(f) [(e)] The bond finance office shall prepare and make avail-
able to the members of the Board [bond review board] a summary of
each final report within 30 days after the final report has been submit-
ted by the issuer. This summary shall compare the estimated costs of
issuance for the items listed in §181.3(d)(10)[(8)] and (11)[(9)]of this
title contained in the application for approval with the actual costs of
issuance listed in subsection (c)(1) of this section submitted in the final
report. This summary must also include other information that in the
opinion of the bond finance office represents a material addition to or
a substantial deviation from the application for approval.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 11,

2003.

TRD-200308539
James T. Buie
Executive Director
Texas Bond Review Board
Earliest possible date of adoption: January 25, 2004
For further information, please call: (512) 463-9890

♦ ♦ ♦

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 6. TEXAS COMMISSION FOR
THE DEAF AND HARD OF HEARING

CHAPTER 181. GENERAL RULES OF
PRACTICE AND PROCEDURE
SUBCHAPTER A. GENERAL PROVISIONS
40 TAC §181.28

The Texas Commission for the Deaf and Hard of Hearing pro-
poses amendments to §181.28. The amendments are proposed
to add requirement for Counselor in Training (CIT), Camp Fee
and rewording relative to staffing, campsite, application fee and
behavior problems.

David W. Myers, Executive Director, has determined that for each
year of the first five years the amendment to this section is in ef-
fect there will be no fiscal implications for state or local govern-
ment as a result of enforcing or administering the amendment.

Mr. Myers has also determined that for each year of the first five
years the amendment is in effect the public benefit anticipated as
a result of this amendment will be that the program will be able
to cover the costs of running the program. There will be no effect
on small businesses. There is no anticipated economic hardship
to persons required to comply with the amendment as proposed.

Comments on this proposed amendment may be submitted to
Ann Horn, Texas Commission for the Deaf and Hard of Hearing,
P.O. Box 12904, Austin, Texas 78711-2904.

The amendment is proposed under the Texas Administrative
Code, §81.006(b) (3), which provides the Texas Commission for
the Deaf and Hard of Hearing with the authority to adopt rules
for administration and programs.

No other statute, code or article is affected by this proposed
amendment.

§181.28. Camp Sign.

(a) Description of Services. Camp SIGN is a learning envi-
ronment for students who are deaf or hard of hearing which is free of
communication barriers. The goal is to have all students who are deaf
or hard of hearing regardless of their communication mode participate
in the program.

(b) Eligibility. Camp is open to boys and girls who are deaf or
hard of hearing between the ages of 8 and 17 and residents of Texas.

(c) Counselor in Training (CIT). A program that focuses on
developing leadership skills to prepare boys and girls aged 16 and 17,
who are former campers and meet the CIT criteria established by the
Camp SIGN Committee, to become future camp counselors and lead-
ers.

(d) Staffing. Camp SIGN staff are chosen on the basis of crite-
ria to accommodate the needs of the campers and to serve as role mod-
els [for the campers]. Staff are recruited from professional disciplines
[professionals] working [in the field] with individuals who are deaf or
hard of hearing. Staff must be able to communicate effectively with
children who use American Sign Language, English or other modes of
communication. Junior Counselor Staff must be at least 18 years old
and Senior counselor staff must be at least 21 years old. Staff are hired
by the contracted campsite based on recommendations of the Commis-
sion.
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(e) Campsites. Any [contracted] campsite will be obtained
through competitive bid or through donation. The campsite must be
ADA accessible, and provide adequate facilities and a variety of learn-
ing experiences for the campers.

(f) Application Fee. A fee of $35 is required to process an
application for Camp SIGN. This fee is refundable only upon written
request if the child is determined ineligible or if camp space is filled to
capacity.

(g) Camp Fee[Sliding Scale Fee]. Upon receipt of the appli-
cation the family economic status is reviewed, and a sliding scale may
be applied. The fee may be lowered or waived entirely.

(h) Behavior Problems. Children that have behavior problems
that constantly disrupt camp activities or threaten the safety and com-
fort other campers or staff will be sent home and all fees forfeited.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 15,

2003.

TRD-200308572
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: January 25, 2004
For further information, please call: (512) 407-3250

♦ ♦ ♦
CHAPTER 182. SPECIALIZED TELECOMMU-
NICATIONS ASSISTANCE PROGRAM
SUBCHAPTER B. PROGRAM ELIGIBILITY
40 TAC §182.21

The Texas Commission for the Deaf and Hard of Hearing pro-
poses amendment to §182.21. The amendment is proposed to
(a) eliminate case workers as certifiers, (b) to require all social
workers to be licensed and (c) require certifiers to attest that ap-
plicants will be able to access the current telephone network sys-
tem using the equipment provided by vouchers issued through
this program.

David W. Myers, Executive Director, has determined that for each
year of the first five years the amendment to this section is in ef-
fect there will be no fiscal implications for state or local govern-
ment as a result of enforcing or administering the amendment.

Mr. Myers has also determined that for each year of the first five
years the amendment is in effect the public benefit anticipated
as a result of this amendment will be ensuring all certifiers have
professional qualifications and skills necessary to appropriately
certify STAP applicants. There will be no effect on small busi-
nesses. There is no anticipated economic hardship to persons
required to comply with the amendment as proposed.

Comments on this proposed amendment may be submitted to
Eileen Alter, STAP Program Specialist, Texas Commission for
the Deaf and Hard of Hearing, P.O. Box 12904, Austin, Texas
78711.

The amendment is proposed under the Texas Administrative
Code, §81.006(b)(3), which provides the Texas Commission for

the Deaf and Hard of Hearing with the authority to adopt rules
for administration and programs.

No other statute, code or article is affected by this proposed
amendment.

§182.21. Entities Authorized to Certify Disability.

(a) An applicant must be certified as a person with a disability
which interferes with the person’s ability to access the telephone net-
work by one of the following:

(1) licensed hearing aid specialist;

(2) licensed audiologist;

(3) licensed physician or nurse;

(4) appropriate state or federal agency representative;

(5) state certified teacher of individuals who are deaf or
hard of hearing;

(6) licensed speech pathologist;

(7) state certified teacher of individuals who are visually
impaired;

(8) state certified teacher of individuals who are speech im-
paired;

(9) state certified special education teacher;

(10) director of appropriate agency contracted service
provider or designated representative (council);

(11) director [or designated representative] of appropriate
independent living center; or

(12) licensed social worker [or case worker].

(b) By certifying an application, a certifier is attesting to:

(1) being eligible to certify under the provisions of the law;

(2) having assessed the applicant’s disability to determine
that the applicant is eligible;

(3) having reviewed the information on the application to
ensure that the form is completed properly and all requested informa-
tion has been provided; and

(4) having determined that the applicant will be able to ben-
efit from the specialized telecommunications devices or services re-
quested on the application by access to the telephone network system.

(c) An application must be certified before the commission can
process and approve the application.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 15,

2003.

TRD-200308571
David Myers
Executive Director
Texas Commission for the Deaf and Hard Hearing
Earliest possible date of adoption: January 25, 2004
For further information, please call: (512) 407-3250

♦ ♦ ♦
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PART 9. TEXAS DEPARTMENT ON
AGING

CHAPTER 260. AREA AGENCY ON AGING
ADMINISTRATIVE REQUIREMENTS
40 TAC §260.11

The Texas Department on Aging proposes an amendment to
§260.11, concerning Ombudsman Services.

The only revision is new language added to subsection (f)(1)(C).
The amendment is necessary to include a change previously ap-
proved by the Texas Board on Aging.

Nila Pedersen, Chief Accountant, has determined that for the
first five-year period the rule is in effect there will be no fiscal
implications for state agencies required to comply with the rule
as proposed.

Ms. Pedersen also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be an updated rule. There will be
no effect on small or micro businesses. There will be no effect
to individuals required to comply with the section as proposed.

Comments on the proposal may be submitted to Gary Jessee,
Director Office of AAA Support and Operations, Texas Depart-
ment on Aging, P.O. Box 12786, Austin, Texas 78711. All com-
ments must be written and delivered via mail, in person, or fac-
simile. E-mail and verbal comments cannot be accepted. All
comments must be received within 30 calendar days following
the date of publication of the proposed rules in the Texas Regis-
ter.

The amendment is proposed under Texas Government Code,
§2161.003, which provides the Texas Department on Aging with
the authority to promulgate rules governing the operation of the
Department.

The amendment also implements or affects Texas Human
Resources Code, Subchapters C and D, and §101.022(b) and
§101.022(d). The amendment implements Titles III and VII of
the Older Americans Act of 1965, as amended, 42 U.S.C.A.,
§§3001, et seq. (West 2002).

§260.11. Ombudsman Services.

(a) - (e) (No change.)

(f) Responsibilities of contractors to operate local ombudsman
entities. Contractors shall be either an area agency on aging or an entity
defined by the Board. The local ombudsman entity shall:

(1) be an organization with a responsive and visible pres-
ence in its region. It shall:

(A) - (B) (No change.)

(C) have a visible and active presence in long-term care
facilities sufficient for clients and families to have access to ombuds-
man services that promote or improve quality of care and that result in
the timely identification and resolution of complaints and concerns. In
addition to regular visits by certified ombudsmen, each licensed nurs-
ing home shall be visited a minimum of one time, and more often as
necessary, each year by the managing local ombudsman or a paid staff
ombudsman of the local ombudsman entity. The local ombudsman en-
tity may establish affiliations with other volunteer groups to exchange
information and identify advocacy needs to support facility coverage.

(D) - (F) (No change.)

(2) - (15) (No change.)

(g) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on December 12,

2003.

TRD-200308566
Gary Jessee
Director of the Office of AAA Support and Operations
Texas Department on Aging
Earliest possible date of adoption: January 25, 2004
For further information, please call: (512) 424-6857

♦ ♦ ♦
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TITLE 34. PUBLIC FINANCE

PART 5. TEXAS COUNTY AND
DISTRICT RETIREMENT SYSTEM

CHAPTER 105. CREDITABLE SERVICE
34 TAC §105.5

The Texas County and District Retirement System has withdrawn
from consideration the proposed new §105.5 which appeared in
the October 31, 2003, issue of the Texas Register (28 TexReg
9433).

Filed with the Office of the Secretary of State on December 9,

2003.

TRD-200308445
Tom Harrison
Director, Legal and Governmental Relations
Texas County and District Retirement System
Effective date: December 9, 2003
For further information, please call: (512) 328-8889

♦ ♦ ♦
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TITLE 1. ADMINISTRATION

PART 4. OFFICE OF THE SECRETARY
OF STATE

CHAPTER 95. UNIFORM COMMERCIAL
CODE
The Office of the Secretary of State adopts amendments to
Chapter 95, Subchapter A, §§95.108, 95.113, and 95.114,
concerning General Provisions; Subchapter B, §95.204, con-
cerning Acceptance and Refusal of Documents; Subchapter C,
§95.300, concerning UCC Information Management System;
Subchapter F, §§95.400, 95.407, 95.408, concerning Filing and
Data Entry Procedures; Subchapter G, §95.500, concerning
Search Requests and Reports; and Subchapter H, §95.601,
concerning Other Notices of Liens. The amended sections are
adopted without changes to the proposed text as published in
the November 7, 2003, issue of the Texas Register (28 TexReg
9623)

The purpose of the adoption of the amendments is to conform
to national model administrative rules promulgated by the Inter-
national Association of Commercial Administrators and to more
accurately reflect current filing policies and procedures due to
legislative changes.

The amended sections provide current filing policies and proce-
dures for the Uniform Commercial Code Section.

No comments were received regarding the adoption of the
amendments.

SUBCHAPTER A. GENERAL PROVISIONS
1 TAC §§95.108, 95.113, 95.114

The amendments are adopted under §§9.501 - 9.527, Texas
Business and Commerce Code, §§35.01 - 35.09, Texas Busi-
ness and Commerce Code, §§14.001 - 14.007, Texas Property
Code, §§70.401 - 70.410, Texas Property Code, Chapter 128,
Texas Agriculture Code, Chapter 188, Texas Agriculture Code,
§42.22, Texas Code of Criminal Procedure, and §§51.901 -
51.905, Texas Government Code which provides the Secretary
of State with the authority to adopt rules necessary to administer
Subchapter D of Chapter 9, Texas Business and Commerce
Code, Subchapter A of Chapter 35, Miscellaneous, Chapter
14, Uniform Federal Lien Registration Act, Subchapter E of
Chapter 70, Texas Property Code, Subtitle H of Title 5, Texas
Agriculture Code, Subtitle E of Title 6, Texas Agriculture Code,
and Subchapter J of Chapter 51, Texas Government Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 11,

2003.

TRD-200308497
Lorna Wassdorf
Director, Statutory Filings Division
Office of the Secretary of State
Effective date: January 1, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 463-5701

♦ ♦ ♦
SUBCHAPTER B. ACCEPTANCE AND
REFUSAL OF DOCUMENTS
1 TAC §95.204

The amendment is adopted under §§9.501 - 9.527, Texas
Business and Commerce Code, §§35.01 - 35.09, Texas Busi-
ness and Commerce Code, §§14.001 - 14.007, Texas Property
Code, §§70.401 - 70.410, Texas Property Code, Chapter 128,
Texas Agriculture Code, Chapter 188, Texas Agriculture Code,
§42.22, Texas Code of Criminal Procedure, and §§51.901 -
51.905, Texas Government Code which provides the Secretary
of State with the authority to adopt rules necessary to administer
Subchapter D of Chapter 9, Texas Business and Commerce
Code, Subchapter A of Chapter 35, Miscellaneous, Chapter
14, Uniform Federal Lien Registration Act, Subchapter E of
Chapter 70, Texas Property Code, Subtitle H of Title 5, Texas
Agriculture Code, Subtitle E of Title 6, Texas Agriculture Code,
and Subchapter J of Chapter 51, Texas Government Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 11,

2003.

TRD-200308498
Lorna Wassdorf
Director, Statutory Filings Division
Office of the Secretary of State
Effective date: January 1, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 463-5701

♦ ♦ ♦
SUBCHAPTER C. UCC INFORMATION
MANAGEMENT SYSTEM
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1 TAC §95.300

The amendment is adopted under §§9.501 - 9.527, Texas
Business and Commerce Code, §§35.01 - 35.09, Texas Busi-
ness and Commerce Code, §§14.001 - 14.007, Texas Property
Code, §§70.401 - 70.410, Texas Property Code, Chapter 128,
Texas Agriculture Code, Chapter 188, Texas Agriculture Code,
§42.22, Texas Code of Criminal Procedure, and §§51.901 -
51.905, Texas Government Code which provides the Secretary
of State with the authority to adopt rules necessary to administer
Subchapter D of Chapter 9, Texas Business and Commerce
Code, Subchapter A of Chapter 35, Miscellaneous, Chapter
14, Uniform Federal Lien Registration Act, Subchapter E of
Chapter 70, Texas Property Code, Subtitle H of Title 5, Texas
Agriculture Code, Subtitle E of Title 6, Texas Agriculture Code,
and Subchapter J of Chapter 51, Texas Government Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 11,

2003.

TRD-200308501
Lorna Wassdorf
Director, Statutory Filings Division
Office of the Secretary of State
Effective date: January 1, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 463-5701

♦ ♦ ♦
SUBCHAPTER F. FILING AND DATA ENTRY
PROCEDURES
1 TAC §§95.400, 95.407, 95.408

The amendments are adopted under §§9.501 - 9.527, Texas
Business and Commerce Code, §§35.01 - 35.09, Texas Busi-
ness and Commerce Code, §§14.001 - 14.007, Texas Property
Code, §§70.401 - 70.410, Texas Property Code, Chapter 128,
Texas Agriculture Code, Chapter 188, Texas Agriculture Code,
§42.22, Texas Code of Criminal Procedure, and §§51.901 -
51.905, Texas Government Code which provides the Secretary
of State with the authority to adopt rules necessary to administer
Subchapter D of Chapter 9, Texas Business and Commerce
Code, Subchapter A of Chapter 35, Miscellaneous, Chapter
14, Uniform Federal Lien Registration Act, Subchapter E of
Chapter 70, Texas Property Code, Subtitle H of Title 5, Texas
Agriculture Code, Subtitle E of Title 6, Texas Agriculture Code,
and Subchapter J of Chapter 51, Texas Government Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 11,

2003.

TRD-200308502

Lorna Wassdorf
Director, Statutory Filings Division
Office of the Secretary of State
Effective date: January 1, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 463-5701

♦ ♦ ♦
SUBCHAPTER G. SEARCH REQUESTS AND
REPORTS
1 TAC §95.500

The amendment is adopted under §§9.501 - 9.527, Texas
Business and Commerce Code, §§35.01 - 35.09, Texas Busi-
ness and Commerce Code, §§14.001 - 14.007, Texas Property
Code, §§70.401 - 70.410, Texas Property Code, Chapter 128,
Texas Agriculture Code, Chapter 188, Texas Agriculture Code,
§42.22, Texas Code of Criminal Procedure, and §§51.901 -
51.905, Texas Government Code which provides the Secretary
of State with the authority to adopt rules necessary to administer
Subchapter D of Chapter 9, Texas Business and Commerce
Code, Subchapter A of Chapter 35, Miscellaneous, Chapter
14, Uniform Federal Lien Registration Act, Subchapter E of
Chapter 70, Texas Property Code, Subtitle H of Title 5, Texas
Agriculture Code, Subtitle E of Title 6, Texas Agriculture Code,
and Subchapter J of Chapter 51, Texas Government Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 11,

2003.

TRD-200308503
Lorna Wassdorf
Director, Statutory Filings Division
Office of the Secretary of State
Effective date: January 1, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 463-5701

♦ ♦ ♦
SUBCHAPTER H. OTHER NOTICES OF LIENS
1 TAC §95.601

The amendments is adopted under §§9.501 - 9.527, Texas
Business and Commerce Code, §§35.01 - 35.09, Texas Busi-
ness and Commerce Code, §§14.001 - 14.007, Texas Property
Code, §§70.401 - 70.410, Texas Property Code, Chapter 128,
Texas Agriculture Code, Chapter 188, Texas Agriculture Code,
§42.22, Texas Code of Criminal Procedure, and §§51.901 -
51.905, Texas Government Code which provides the Secretary
of State with the authority to adopt rules necessary to administer
Subchapter D of Chapter 9, Texas Business and Commerce
Code, Subchapter A of Chapter 35, Miscellaneous, Chapter
14, Uniform Federal Lien Registration Act, Subchapter E of
Chapter 70, Texas Property Code, Subtitle H of Title 5, Texas
Agriculture Code, Subtitle E of Title 6, Texas Agriculture Code,
and Subchapter J of Chapter 51, Texas Government Code.

28 TexReg 11520 December 26, 2003 Texas Register



This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 11,

2003.

TRD-200308504
Lorna Wassdorf
Director, Statutory Filings Division
Office of the Secretary of State
Effective date: January 1, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 463-5701

♦ ♦ ♦
SUBCHAPTER B. ACCEPTANCE AND
REFUSAL OF DOCUMENTS
1 TAC §95.207

The Office of the Secretary of State adopts the repeal of Chapter
95, Subchapter B, §95.207, concerning Acceptance and Refusal
of Documents, without changes to the proposal as published in
the November 7, 2003, issue of the Texas Register (28 TexReg
9626) and will not be republished.

The purpose of the repeal is to conform to national model ad-
ministrative rules promulgated by the International Association
of Commercial Administrators and to more accurately reflect cur-
rent filing policies and procedures due to legislative changes.

No comments were received regarding the repeal of the section.

The repeal is adopted under §§9.501 - 9.527 Texas Business and
Commerce Code, §§35.01 - 35.09, Texas Business and Com-
merce Code, §§14.001 - 14.007, Texas Property Code, §§70.401
- 70.410 Texas Property Code, Chapter 128, Texas Agriculture
Code, Chapter 188, Texas Agriculture Code, §42.22 Texas Code
of Criminal Procedure, and §§51.901 - 51.905, Texas Govern-
ment Code which provides the Secretary of State with the au-
thority to adopt rules necessary to administer Subchapter D of
Chapter 9, Texas Business and Commerce Code, Subchapter A
of Chapter 35, Miscellaneous, Chapter 14, Uniform Federal Lien
Registration Act, Subchapter E of Chapter 70, Texas Property
Code, Subtitle H of Title 5, Texas Agriculture Code, Subtitle E of
Title 6, Texas Agriculture Code, and Subchapter J of Chapter 51,
Texas Government Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 11,

2003.

TRD-200308499
Lorna Wassdorf
Director, Statutory Filings Division
Office of the Secretary of State
Effective date: January 1, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 463-5701

♦ ♦ ♦

CHAPTER 95. UNIFORM COMMERCIAL
CODE
The Office of the Secretary of State adopts new Chapter 95, Sub-
chapter B, §95.207, concerning Acceptance and Refusal of Doc-
uments and Subchapter H, §95.607, concerning Other Notices
of Liens. The new sections are adopted without changes to the
proposed text as published in the November 7, 2003, issue of
the Texas Register (28 TexReg 9627).

The purpose of the adoption of the new sections is to conform
to national model administrative rules promulgated by the Inter-
national Association of Commercial Administrators and to more
accurately reflect current filing policies and procedures due to
legislative changes.

The new sections provide current filing policies and procedures
for the Uniform Commercial Code Section.

No comments were received regarding adoption of the new sec-
tions.

SUBCHAPTER B. ACCEPTANCE AND
REFUSAL OF DOCUMENTS
1 TAC §95.207

The new section is adopted under §§9.501 - 9.527, Texas
Business and Commerce Code (effective July 1, 2001), §§35.01
- 35.09, Texas Business and Commerce Code, §§14.001 -
14.007, Texas Property Code, Chapter 128, Texas Agriculture
Code, Chapter 188, Texas Agriculture Code, §42.22, Texas
Code of Criminal Procedure, and §§51.901 - 51.905, Texas
Government Code which provides the Secretary of State with
the authority to adopt rules necessary to administer Subchapter
D of Chapter 9, Texas Business and Commerce Code, Sub-
chapter A of Chapter 35, Miscellaneous, Chapter 14, Uniform
Federal Lien Registration Act, Subtitle H of Title 5, Texas
Agriculture Code, Subtitle E of Title 6, Texas Agriculture Code,
and Subchapter J of Chapter 51, Texas Government Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 11,

2003.

TRD-200308500
Lorna Wassdorf
Director, Statutory Filings Division
Office of the Secretary of State
Effective date: January 1, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 463-5701

♦ ♦ ♦
SUBCHAPTER H. OTHER NOTICES OF LIENS
1 TAC §95.607

The new section is adopted under §§9.501 - 9.527, Texas
Business and Commerce Code (effective July 1, 2001), §§35.01
- 35.09, Texas Business and Commerce Code, §§14.001 -
14.007, Texas Property Code, Chapter 128, Texas Agriculture
Code, Chapter 188, Texas Agriculture Code, §42.22, Texas
Code of Criminal Procedure, and §§51.901 - 51.905, Texas
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Government Code which provides the Secretary of State with
the authority to adopt rules necessary to administer Subchapter
D of Chapter 9, Texas Business and Commerce Code, Sub-
chapter A of Chapter 35, Miscellaneous, Chapter 14, Uniform
Federal Lien Registration Act, Subtitle H of Title 5, Texas
Agriculture Code, Subtitle E of Title 6, Texas Agriculture Code,
and Subchapter J of Chapter 51, Texas Government Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 11,

2003.

TRD-200308505
Lorna Wassdorf
Director, Statutory Filings Division
Office of the Secretary of State
Effective date: January 1, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 463-5701

♦ ♦ ♦
TITLE 10. COMMUNITY DEVELOPMENT

PART 1. TEXAS DEPARTMENT OF
HOUSING AND COMMUNITY AFFAIRS

CHAPTER 50. 2001 LOW INCOME HOUSING
TAX CREDIT PROGRAM QUALIFIED
ALLOCATION PLAN AND RULES
10 TAC §§50.1 - 50.16

The Texas Department of Housing and Community Affairs
(the Department) adopts the repeal of §§50.1-50.16, without
changes, as published in the August 29, 2003, issue of the
Texas Register (28 TexReg 7097) concerning the Low Income
Housing Tax Credit Program Qualified Allocation Plan and
Rules. The sections are repealed in order to enact new sections
conforming to the requirements of regulations enacted under
the Internal Revenue Code of 1986, §42 as amended, which
provides for credits against federal income taxes for owners of
qualified low income rental housing. The repeal of these rules
was approved by the Governor on December 1, 2003 pursuant
to §2306.6724(c) of the Texas Government Code.

No comments have been received regarding the adoption of the
repeal.

The repeal sections are adopted pursuant to the authority of
Chapters 2306, 2001, and 2002, Texas Government Code,
V.T.C.A., and Section 42 of Internal Revenue Code of 1986,
as amended, (26 U.S.C. Section 42) which provides the
Department with the authority to adopt rules governing the
administration of the Department and its programs; and Ex-
ecutive Order AWR-92-3 (March 4, 1992), which provides this
Department with the authority to make housing credit allocations
in the State of Texas.

No other code, article or statute is affected by this repeal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 15,

2003.

TRD-200308588
Edwina Carrington
Executive Director
Texas Department of Housing and Community Affairs
Effective date: January 4, 2004
Proposal publication date: August 29, 2003
For further information, please call: (512) 475-4595

♦ ♦ ♦
CHAPTER 50. 2004 HOUSING TAX CREDIT
PROGRAM QUALIFIED ALLOCATION PLAN
AND RULES
10 TAC §§50.1 - 50.24

The Texas Department of Housing and Community Affairs
adopts, with changes, new §§50.1-50.24, concerning the 2004
Housing Tax Credit Qualified Allocation Plan and Rules to the
proposed text as published in the August 29, 2003 issue of the
Texas Register (28 TexReg 7098). The adoption of these rules
was approved by the Governor on December 1, 2003 pursuant
to §2306.6724(c), Texas Government Code.

These rules, with technical changes, are being adopted to pro-
vide procedures for the allocation by the Department of certain
housing tax credits available under federal income tax laws to
owners of qualified affordable rental housing developments.

On August 29, 2003, the proposed 2004 Housing Tax Credit Pro-
gram Qualified Allocation Plan and Rules (QAP) was published in
the Texas Register. The comment period commenced on August
29, 2003 and ended on October 10, 2003. In addition to publish-
ing the document in the Texas Register, a copy of the QAP was
published on the Department’s web site and made available to
the public upon request. The Department held ten public hear-
ings across the state to gather feedback on the draft QAP. In
addition to the comments received at the public hearings, the
Department received substantial written comments.

The scope of public comment concerning the QAP pertains to
the following sections.

§50.2 - Coordination with Rural Agencies

Comment: One comment requests that the phrase capacity
building efforts relating to the rural allocation be revised to
development efforts to emphasize that the Office of Rural Com-
munity Affairs (ORCA) is concerned with all development efforts
in rural areas. Separate comment suggests that because of the
elimination of the 5% USDA set-aside, referring to financing in
cooperation with ORCA on rural developments is not consistent
with other QAP language.

Department Response: The Department does not agree that the
word development should be substituted for capacity building be-
cause §2306.6723, Texas Government Code, specifically utilizes
the term capacity building. All other language in this section is
appropriate for the QAP revisions. No changes are proposed.

Board Response: Department’s response accepted.
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§50.3(1) - Proposed Definition of Administrative Deficiencies

Comment: The commenter suggests that Administrative Defi-
ciencies should allow for a 10 day response period and that the
definition be revised to provide for alternative dispute resolution
as required by SB 264.

Department Response: The Department concurs that a 10 day
response period is acceptable for Administrative Deficiencies,
however that language will be added under §50.9(d)(3) where
the process itself is more fully described.

Board Response: Department’s response accepted.

§50.3(2) - Proposed Definition of Affiliate

Comment: Comment suggests that the Department expand the
definition of Affiliate to include relatives so that the Department
avoids the possibility of a person asserting that a relative or a
spouse is not an affiliate. Other comment requests clarification
as to whether the last sentence in the definition is intended to in-
clude only those General Partners and special Limited Partners
who have at least a 10% ownership interest, or all General Part-
ners and Special Limited Partners.

Department Response: While the Department concurs with the
importance of increased disclosure, staff cannot recommend
that the definition of Affiliate include spouses, parents and
children at this time because the change would affect individuals
not affected by the proposed rule, possibly requiring further
public comment; therefore, staff will recommend that this issue
be addressed by the 2005 Working Group. Regarding the
requested clarification as to whether the last sentence in the
definition is intended to include only those General Partners and
special Limited Partners who have at least a 10% ownership
interest, or all General Partners and Special Limited Partners,
the current language is explicit in its requirement to include all
Principals of General and Special Limited Partners with a 10%
ownership and this change is not recommended.

Board Response: Department’s response accepted.

§50.3(12)(C) - Proposed Definition of At-Risk Development

Comment: Comment requests that the Department modify the
definition to assure that the set-aside intended by the legislature
to preserve affordable housing is not used for the new construc-
tion at a different location than the property that is presumably
being preserved and recommended that HOPE VI be removed
from the set-aside. Other comment commended the Department
for including HOPE VI funding in the At-Risk set-aside. Comment
was also received that it was unclear whether all affordability on
the development needed to be at-risk of being lost, or whether
one source could be expiring, but another source was still going
to remain with the property.

Department Response: The Department agrees that to qualify
as At-Risk, the Development should be proposed for the same
site as the property whose affordability is expiring. The Depart-
ment recommends retaining the HOPE VI eligibility within the
set-aside. While staff feels that the definition only permitted
those developments actually losing affordability on the property,
staff also recommends clarifying that the development must be
at-risk of losing its affordability.

(C) An Application for a Development that includes the demolition
of the existing Units which have received the financial benefit de-
scribed in subparagraph (A) of this paragraph will not qualify as
an At-Risk Development unless the redevelopment will include

the same site, except that a Housing Authority proposing recon-
struction of public housing, supplemented with HOPE VI funding,
will be qualified as an At-Risk Development if it meets the re-
quirements described in §50.7(b)(3) of this title. Redevelopment
of any type must include the same site as the original develop-
ment to qualify in this set-aside.

(D) Developments must be at risk of losing all affordability on the
site. However, Developments that have an opportunity to retain
or renew any of the financial benefit described in subparagraph
(A) of this paragraph must retain or renew all possible financial
benefit to qualify as an At-Risk Development.

Board Response: The Board also added language to the defini-
tion that would expand the HOPE VI exception to public housing
authorities that are using their capital grant funds.

An Application for a Development that includes the demolition of
the existing Units which have received the financial benefit de-
scribed in subparagraph (A) of this paragraph will not qualify as
an At-Risk Development unless the redevelopment will include
the same site, except that a Housing Authority proposing recon-
struction of public housing, supplemented with HOPE VI funding
or funding from their capital grant fund, will be qualified as an
At-Risk Development if it meets the requirements described in
§50.7(b)(3) of this title.

§50.3(28)(A) - Proposed Definition of Development

Comment: One comment requests that the term contiguous be
defined to include any parcels connected by public rights-of-way
and easements.

Department Response: Staff does not feel that the concept of
contiguity needs to be defined in the QAP. No further clarification
is necessary and no change is proposed.

Board Response: Department’s response accepted.

§50.3(47)(G)- Proposed Definition of Ineligible Building Types

Comment: Overwhelming opposition was voiced against the pro-
posed restrictions of 1, 2, and 3 bedroom units. Comment sug-
gests that a typical multi-family development, whether market
rate or affordable, will demand a specific unit mix need that is
truly determined by the local market and type of tenancy (elderly
or transitional); these vary greatly throughout the state. Market
dynamics in a particular submarket should be of paramount con-
sideration in determining the appropriate unit mix for a Develop-
ment; therefore the mix should not be proscribed by state rule.
It was also commented that requiring all new construction devel-
opments to have at least 3 different sizes of bedrooms will be a
major mistake and adversely affect the financial feasibility of fu-
ture developments. It was also recommended that single-family
style developments and transitional developments have an ex-
ception to this restriction.

Additional comment proposed that 4-bedroom units be re-in-
stated. Comment suggests that by allowing 4-bedroom units
as eligible units, it shows that TDHCA is sensitive to the needs
of communities with large families, and also allows tax-credit
developments to offer an alternative to traditional housing
authority public housing that often offers up to 5 and 6 bedroom
units along the border. Comment requests that a limit of 15% be
placed on three bedroom units on elderly developments. Com-
ment also appreciates the specificity in the rule to prohibit any
Development that is not in accord with the Department’s policy
supporting housing which integrates people with disabilities into
the general population.
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Department Response: Staff concurs that market dynamics in
a particular submarket should be the driving factor in determin-
ing the appropriate unit mix for a Development and recommends
that the section be removed entirely. However, as an alterna-
tive option, staff recommends the following which is less restric-
tive than the language proposed in the draft QAP, but still retains
some limitations, and also allows the exceptions requested for
single family development and transitional housing:

(G) "Any Development involving new construction (other than a
Qualified Elderly Development, a single family development or a
transitional housing development) in which any of the designs in
clauses (i) through (iii) of this subparagraph are proposed. For
purposes of this limitation, a den, study or other similar space
that could reasonably function as a bedroom will be considered
a bedroom.

(i) more than 60% of the total Units are one bedroom Units; or

(ii) more than 60% of the total Units are two bedroom Units; or

(iii) more than 40% of the total Units are three bedroom Units."

Board Response: Department’s response was revised to reflect
different percentages for each unit type.

(G) "Any Development involving new construction (other than a
Qualified Elderly Development, a single family development or a
transitional housing development) in which any of the designs in
clauses (i) through (iii) of this subparagraph are proposed. For
purposes of this limitation, a den, study or other similar space
that could reasonably function as a bedroom will be considered
a bedroom.

(i) more than 60% of the total Units are one bedroom Units; or

(ii) more than 45% of the total Units are two bedroom Units; or

(iii) more than 35% of the total Units are three bedroom Units."

§50.3(53) - Proposed Definition of Person

Comment: Comment critiqued the definition of Person and
thought that the language was uncertain in meaning and was
open to interpretation.

Department Response: The Department is satisfied with the ex-
isting proposed definition. The current language was drafted
from the input of the 2004 QAP working group which thoroughly
researched the term and made the recommendations that accu-
rately represent the group. No changes are proposed.

Board Response: Department’s response accepted.

§50.3(54)(A)(iii) - Proposed Definition of Persons with Disabili-
ties

Comment: Comment indicates that there is a discrepancy be-
tween the definition of the persons with the disabilities in this
section with the definitions found in other TDHCA documents.
The functionality or ability of a person with a disability may be
much improved by adequate housing. The Department of Hous-
ing and Urban Development (HUD) definition found in 24 CFR
5.403 offers the recommended wording.

Department Response: Staff concurs and recommends adding
the HUD definition to the existing definition.

"(54) Persons with Disabilities - A person who:

(A) has a physical, mental or emotional impairment that:

(i) is expected to be of a long, continued and indefinite duration,

(ii) substantially impedes his or her ability to live independently,
and

(iii) is of such a nature that the disability could be improved by
more suitable housing conditions, or

(B) has a developmental disability, as defined in the Develop-
mental Disabilities Assistance and Bill of Rights Act (42 U.S.C.
Section 15002, or

(C) has a disability, as defined in 24 CFR §5.403."

Board Response: Department’s response accepted.

§50.3(57) - Proposed Definition of Principal

Comment: Comment suggested that, in the interest of full dis-
closure and having a transparent process, a principal should be
defined as anyone with an ownership interest in the corporation
or entity that will own the development. Additional comment sug-
gests that, in order to clarify the definition as it relates to limited
liability companies, the last phrase in the definition should be
revised to cover professional managers who do not have own-
ership interest in the limited liability company, but do have the
authority to act for the limited liability company.

Department Response: Although staff does value transparency
of the application process, the administrative burden of rule im-
plementation must be considered. Staff recommends keeping
the original change to 10% ownership and does not recommend
that the definition cover professional managers.

"(A) partnerships, Principals include all General Partners and
Special LP and Principals with at least 10% ownership interest;"

Board Response: Department’s response accepted.

§50.3(66) - Proposed Definition of Qualified Nonprofit Develop-
ment

Comment: Comment recommends revising the definition to in-
clude developments where the nonprofit is the controlling entity
instead of the sole entity. Additionally, comment recommends
the definition include a development in which the General Partner
is a limited liability company whose sole member is a Qualified
Nonprofit Organization because most nonprofits that develop af-
fordable housing are utilizing limited liability companies on a de-
velopment-by-development basis.

Department Response: Staff concurs with both recommenda-
tions.

"(66)Qualified Nonprofit Development - A Development in which
a Qualified Nonprofit Organization, (directly or through a partner-
ship or wholly-owned subsidiary) holds a controlling interest, ma-
terially participates (within the meaning of the Code, §469(h), as
it may be amended from time to time) in its development and op-
eration throughout the Compliance Period, and otherwise meets
the requirements of the Code, §42(h)(5)."

Board Response: Department’s response accepted.

§50.3(77) - Proposed Definition of Third Party

Comment: Comment was received that suggests expanding the
definition to include affiliates and others that will receive any por-
tion of the developer fee. If a person receives some of the de-
veloper fee, then that person will be materially interested in the
development and will not have a detached role.

Department Response: Staff concurs with the recommended
language.
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"Third Party- A Third Party is a Person who is not an:

Applicant, General Partner, Developer, or General Contractor, or
an Affiliate or a Related Party to the Applicant, General Partner,
Developer or General Contractor, or

(C) Person(s) receiving any portion of the contractor fee or de-
veloper fee."

Board Response: Department’s response accepted.

§50.3(81) - Proposed Definition of Unit

Comment: Comment requests clarification to ensure that a sin-
gle family rent to own development will be an authorized unit.

Department Response: The current language is consistent with
§2306.6702, Texas Government Code, as amended by SB264.
Therefore, no change is proposed.

Board Response: Department’s response accepted.

§50.3 - Proposed Definition of Exurban Regional Allocation

Comment: Comment recommends that a definition of Exurban
Regional Allocation be added to clarify the regional allocations
among exurban, rural and urban areas. Definitions were also
recommended for Rural Regional Allocation, Urban City, and Ur-
ban Regional Allocation.

Department Response: §2306.111(d), Texas Government
Code, as revised by §9 of SB264 requires regional allocations
among rural and urban/exurban areas. The current language is
consistent with the legislative requirements of this section. No
change is recommended.

Board Response: Department’s response accepted.

§50.5- Ineligibility

Comment: It is recommended that a 10 day period be provided
to allow for a cure in a deficiency for this section.

Department Response: Staff concurs that the ineligibility section
should permit a deficiency period as defined in the Administrative
Deficiency Process section of the QAP.

"(e) Appeals and Administrative Deficiencies for Ineligibility, Dis-
qualification and Debarment. An Applicant or Person found inel-
igible, disqualified, debarred or otherwise terminated under sub-
sections (a) through (d) of this section will first be notified in ac-
cordance with the Administrative Deficiency process described
in §50.9(d)(3) of this title. They may also utilize the appeals
process described in §50.18(b) of this title."

Board Response: Department’s response accepted.

§50.5(a)(1-3)- Ineligibility

Comment: Comment suggests any contractor or other Person
associated with the applicant that is on the HUD debarred list or
that has been convicted of fraud be prevented from participating
in the tax credit program because, as drafted, an applicant will
be allowed to conduct business with a contractor or other person
that is on the HUD debarred list or that has been previously con-
victed of fraud. Other comment indicates that subpart (3) should
be revised in the interest of certainty since federal tax liens are
inchoate.

Department Response: The draft QAP, as proposed, adequately
included those individuals and entities that the Department is
best able to monitor and enforce. Staff does not agree that the
liens must be final. No changes are proposed.

Board Response: Department’s response accepted.

§50.5(a)(7) and (8)- Ineligibility

Comment: Comment suggested that all of the other subpara-
graphs of §50.5(a) deal with the nature of the applicant or devel-
oper, and because this section and subparagraph (8) are related
to the location of the development itself, they should be moved to
§50.3. Additionally, comment provided recommended language
that further clarifies the intent of the provision from SB 264 by
adding "has obtained prior approval of the Development from the
governing body of the appropriate municipality or, if located out-
side of the municipality, the county…" to subparagraph. Com-
ment was also made that, to remove the ineligibility of properties
proposed in a city that has twice the state average of units per
capita, there is a requirement to obtain "prior approval" of the
governing political body. It is recommended to clarify that the
prior approval be in the form of a resolution or other document
from the governing body and not be obtaining building permits.

Department Response: Staff does not agree that subparagraphs
(7) or (8) should be moved. Current language regarding location
outside of a municipality is legislated as written by §2306.6703,
Texas Government Code, as amended, and cannot be changed.
Staff agrees that clarification of "prior approval" is merited and
recommends the change in language below.

"(A) has obtained prior approval of the Development from the
governing body of the appropriate municipality or county con-
taining the Development in the form of a resolution; and…"

Board Response: Department’s response accepted.

§50.5(a)(8)(A)- Ineligibility- One Mile Rule

Comment: Comment requested clarification of this subsection
because it is confusing to the reader. It is recommended that the
clause "regardless of whether the Developments serve families,
elderly individuals, or another type of households" be stricken as
being redundant. Comment was received that it was unclear how
ties between developments (both 9% and 4%) would be handled
throughout the year and how the 3 year mark is determined.

Department Response: Pursuant to §2306.6703, Texas Govern-
ment Code, the language regarding types of families served can
not be altered; no change is recommended. To ensure clarity in
evaluating this section, a reference has been added to how "ties"
will be handled on timing for this rule, the one mile in the same
year rule and the capture rate.

"(B) has received an allocation of Housing Tax Credits (including
Tax Exempt Bond Developments) for new construction at any
time during the three-year period preceding the date the appli-
cation round begins (or for Tax Exempt Bond Developments the
three-year period preceding the date the Volume I is submitted);
and"

Adding as (8)(E). "In determining the age of an existing develop-
ment as it relates to the application of the three-year period, the
development will be considered from the date the Board took ac-
tion on approving the allocation of tax credits. For example, a De-
velopment whose credits were approved by the Board on March
15, 2002, could not have a new Development located within one
mile until March 16, 2005. In dealing with ties between two or
more Developments as it relates to this rule, refer to §50.9(h)."

Board Response: Department’s response accepted.

§50.5(b)(2) - Disqualification and Debarment
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Comment: Comment recommends that this section be revised in
the interest of protecting the program from undeserving partici-
pants. Comment suggests that disqualification is appropriate for
entities that fail to place buildings in service or remove buildings
from service. It is not appropriate to disqualify someone for fail-
ing to meet the artificial deadlines that do not have a meaningful
effect on the prior allocation of credits. If someone previously
had failed to meet the "deadline for commencement of substan-
tial construction" while still meeting the schedule for completing
construction, no credits have been lost and the housing provided
within the time limits. Thus, there is no valid reason for disquali-
fying that person. Recommended language expands the entities
under this subsection to include any Affiliate of the Applicant or
the Development Owner that is active in the ownership control
in one or more tax credit properties in the United States, not just
Texas.

Department Response: The Department does not concur with
the comments regarding disqualification. Because the language
allows an exception to ineligibility if a Department extension was
granted, no Applicant will be unduly penalized- only those that
do not adhere the Department’s procedures. No changes are
recommended.

Board Response: Department’s response accepted.

§50.5(b) - Disqualification and Debarment

Comment: Comment provided suggested that language be
added to emphasize the disqualification of (a) former Depart-
ment board members and executives, (b) entities previously
removed from transactions for failure to perform obligations, and
(c) applicants violating terms of bond transaction.

Department Response: Staff does not recommend any changes
to this section because the language is explicit as drafted and the
Department feels that the disqualification and debarment section
is adequate.

Board Response: Department’s response accepted.

§50.5(b)(3)&(4) - Disqualification and Debarment

Comment: Comment recommends change in this subparagraph
to clarify and emphasize that a material violation of the LURA or
other material noncompliance with program rules includes affili-
ates of the Applicant, Development Owner, Developer or Guar-
antor.

Department Response: The definition for Applicant already in-
cludes Affiliates so by using the term Applicant, all affiliates are
already included. No change is proposed.

Board Response: Department’s response accepted.

§50.5(b)(5) - Disqualification and Debarment

Comment: Comment recommends that the failure to pay fees
after 10 days notice that the fees are due should be a disquali-
fication that includes affiliates of the Developer. One should not
be able to avoid this prohibition by merely changing corporate
names.

Department Response: The current draft already includes dis-
qualification after 10 days by having included the Administrative
Deficiency process into this section of the QAP. The wording,
emphasizing Applicant (which includes affiliates) would preclude
mere corporate name changes to avoid the fee payment require-
ment. No further change is recommended.

Board Response: Department’s response accepted.

§50.5(b)(6) - Disqualification and Debarment

Comment: For consistency of drafting for comment, the disqual-
ification for a site deemed unacceptable is recommended to be
relocated to §50.5(b)(9)of this title.

Department Response: Staff does not recommend a change in
the location of this section because this change is unnecessary.

Board Response: Department’s response accepted.

§50.5(c)(4) - Certain Applicant and Development Standards

Comment: Comment suggests that the section be modified to
prohibit the Development Owner from contracting with any per-
son on the HUD debarred list, not just the "Developer". Good
public policy demands that the Department do whatever is nec-
essary to prevent individuals with a tarnished past from benefit-
ing from the housing credit program.

Department Response: While the Department concurs that
good public policy demands that the Department prevent
individuals with a tarnished past from benefiting from the
housing credit program, the current language is verbatim from
§2306.223, Texas Government Code. No change is proposed.

Board Response: Department’s response accepted.

§50.6(a) - Site and Development Restrictions, Floodplain

Comment: Comment suggests that, while the restriction on
floodplain is generally appropriate, in the interest of preserving
existing USDA and HUD properties, an exception should
be made for rehabilitation properties receiving other federal
assistance.

Department Response: In the interest of promoting federal fund-
ing obligations and to ensure that those properties are well main-
tained, staff recommends allowing the exception for properties
with federal or state funding.

"(a) Floodplain. Any Development proposing new construction
located within the 100 year floodplain as identified by the Fed-
eral Emergency Management Agency (FEMA) Flood Insurance
Rate Maps must develop the site so that all finished ground floor
elevations are at least one foot above the flood plain and parking
and drive areas are no lower than six inches below the floodplain,
subject to more stringent local requirements. If no FEMA Flood
Insurance Rate Maps are available for the proposed Develop-
ment, flood zone documentation must be provided from the local
government with jurisdiction identifying the 100 year floodplain.
No Developments proposing rehabilitation, with the exception of
developments with federal funding assistance from HUD or TX
USDA-RHS, will be permitted in the 100 year floodplain unless
they already meet the requirements established in this subsec-
tion for new construction."

Board Response: Department’s response accepted.

§50.6(c) - Site and Development Restrictions, Scattered Site

Comment: It was recommended that staff amend this section to
clarify that single family rent-to-own units are also an acceptable
exception for utilizing scattered site.

Department Response: Section 42 of the Code dictates limita-
tions on scattered site properties and the Department is unable
to expand on those limitations. No change is proposed.

Board Response: Department’s response accepted.

§50.6(d) - Site and Development Restrictions, Credit Amount
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Comment: Comment suggests that, with the legislature increas-
ing the maximum credit amount to one group of affiliated entities
to $2 million, the exemption for a development consultant from
the limitation is not justified. A development consultant should be
subject to the same $2 million limitation as other entities. Addi-
tional comment suggested that in order to build capacity of devel-
opers in rural Texas, the credit cap should be prorated on those
developments which have a joint venture in rural areas. Simi-
larly, other comment suggests the complete exception of rural
development deals from the $2 million cap, provided that proof
of how the experience helps build capacity is provided in the Ap-
plication.

Department Response: The exemption for consultants allows
experienced developer/consultants to aid new groups interested
in entering the tax credit program; therefore to apply the cap to
consultants would unduly harm new and small developers with
limited experience. Staff concurs with the comment that, to build
capacity in rural areas, adjusting the $2 million limitation will allow
for developers to help increase rural capacity.

"(d) Credit Amount. The Department shall issue tax credits only
in the amount needed for the financial feasibility and viability of a
Development throughout the affordability period. The issuance
of tax credits or the determination of any allocation amount in
no way represents or purports to warrant the feasibility or via-
bility of the Development by the Department, or that the Devel-
opment will qualify for and be able to claim such Housing Tax
Credits. The Department will limit the allocation of tax credits
to no more than $1.2 million per Development. The Department
shall not allocate more than $2 million of tax credits in any given
Application Round to any Applicant, Developer, Related Party or
Guarantor. In order to encourage the capacity enhancement of
developers in rural areas, the Department will prorate the credit
amount allocated in situations where an Application is submitted
in the Rural Regional Allocation and the Development has less
than 76 Units. To be considered for this provision, a copy of a
Joint Venture Agreement and narrative on how this builds the ca-
pacity of the inexperienced developers is required. Tax Exempt
Bond Development Applications are not subject to these Hous-
ing Tax Credit limitations, and Tax Exempt Bond Developments
will not count towards the total limit on tax credits per Applicant.
The limitation does not apply:…"

Board Response: The only alteration to the Department re-
sponse was that the Board changed "less than 76 units" to "76
Units or less."

"In order to encourage the capacity enhancement of developers
in rural areas, the Department will prorate the credit amount allo-
cated in situations where an Application is submitted in the Rural
Regional Allocation and the Development has 76 Units or less.
To be considered for this provision, a copy of a Joint Venture
Agreement and narrative on how this builds the capacity of the
inexperienced developers is required."

§50.6(f) - Site and Development Restrictions, Limitations on De-
velopments

Comment: Comment suggests that the limitation in funding of
two (or more) developments within one linear mile, should have
an exception based on the same tests as in §50.5(a)(8)(D)
whereby developments proposing rehabilitation or HOPE VI, or
which are supported by the local governing body, are exempted
from the one-mile rule. Opposition was also voiced to the
provision as written because the writer does not believe it meets
the intent or letter of SB 264 in that it advocates concentration

in suburban and rural settings. Comment also raised concern
that the timing of multiple bond deals violates this clause.
Comment was received that it was unclear how ties between
developments (both 9% and 4%) would be handled throughout
the year and how the 3 year mark is determined.

Department Response: The current language is consistent with
SB 264 and staff does not have the latitude to alter the legislated
language. To ensure clarity in evaluating this section, a reference
has been added to how "ties" on timing for this rule, the one mile
in the same year rule and the capture rate.

"(f) Limitations on the Location of Developments. Staff will only
recommend, and the Board may only allocate, housing tax cred-
its to more than one Development in the same calendar year if
the Developments are, or will be, located more than one linear
mile apart as determined by the Department. This limitation ap-
plies only to communities contained within counties with popu-
lations exceeding one million (which for calendar year 2004 are
Harris, Dallas, Tarrant and Bexar Counties). For Tax Exempt
Bond Developments, the year of the Development is the calen-
dar year in which the Board approves the housing tax credits for
the Development. In dealing with ties between two or more De-
velopments as it relates to this rule, refer to §50.9(h)."

Board Response: Department’s response accepted.

§50.7(a) - Regional Allocation Formula, Set Aside and Redistri-
bution of Credit

Comment: One comment opposed the increased rural alloca-
tion. Comment recommended that this section be amended to
move the TX-USDA-RHS allocation from a set-aside to an al-
location within each region to ensure consistency with SB264.
While this is not a substantive change, it makes the plan consis-
tent by renaming the TX-RHS-USDA funding to an "allocation"
rather than a set-aside.

Department Response: Regarding the opposition to the
rural allocation, the allocation is created in accordance with
§2306.111(d) as revised by §9 of SB264. Actual feedback on
the calculation of the formula is not handled in this rule. No
changes are recommended. Regarding the USDA allocation,
in order to ensure compliance with legislation, staff concurs
that the TX-USDA-RHS funds should be counted as a regional
allocation, as recommended as an addition to §50.7(a) of this
title.

"Approximately 5% of each region’s allocation for each calen-
dar year shall be allocated to Developments which are financed
through TX-USDA-RHS and that meet the definition of a Rural
Development and do not exceed 76 Units if new construction.
These Developments will be attributed to the Rural Regional Al-
location in each region where they are located. Developments
financed through TX-USDA-RHS’s 538 Guaranteed Rural Rental
Housing Program will not be considered under this set-aside."

Board Response: Department’s response accepted.

§50.7(b) - Regional Allocation Formula, Set Aside and Redistri-
bution of Credit

Comment: Comment suggests that a new section be added to
require that awards to nonprofits be used to reduce all alloca-
tions to which it applies. Additional comment regarding this sec-
tion opposes the elimination of the elderly set-aside because it
will diminish the number of applicants that will submit in the ur-
ban/exurban or rural areas due to the fact that points which are
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used to obtain an elderly allocation are considerably less than
other set-asides.

Department Response: A new section regarding the nonprofit
allocation is not necessary- all set-asides overlap and devel-
opments are already attributed to all set-asides for which they
are eligible. Regarding the comment on an elderly set-aside,
the Department believes that population type of the develop-
ment should be market driven and determined by each applicant
based on their site. No changes are suggested.

Board Response: Department’s response accepted.

§50.7(b)(1) - Regional Allocation Formula, Set Aside and Redis-
tribution of Credit

Comment: Comment received recommended that this section
be revised to reflect that a non-profit organization participating in
the non-profit set-aside not be required to receive at least 51% of
the developer fee if that nonprofit organization is an instrumen-
tality of the public housing authority.

Department Response: While the Department supports the im-
portance of nonprofit entities receiving a portion of the developer
fee, it also feels that this should be dealt with in the partnership
agreement. Staff therefore will be deleting the requirement that
the nonprofit receive 51% of the developer fee.

"Additionally, a Qualified Nonprofit Development submitting an
Application in the nonprofit set-aside must have the nonprofit en-
tity or its nonprofit affiliate or subsidiary be the Developer or a
co-Developer as evidenced in the development agreement."

Board Response: The Board made a change to this section from
the nonprofit entity needing to be the sole general partner to the
nonprofit needing to be the controlling general partner. This was
for consistency with other revisions made throughout the docu-
ment.

"If the organization’s Application is filed on behalf of a limited
partnership, the Qualified Nonprofit Organization must be the
controlling managing General Partner. If the organization’s Ap-
plication is filed on behalf of a limited liability company, the Qual-
ified Nonprofit Organization must be the controlling Managing
Member."

§50.7(b)(2) - Regional Allocation Formula, Set Aside and Redis-
tribution of Credit

Comment: Comment recommended revising the At-Risk set-
aside to insure that preservation funding is being used solely for
preserving housing and not new construction on a new site.

Department Response: A clarifying sentence has already been
added to the At-Risk Set-Aside definition discussed earlier.

Board Response: Department’s response accepted.

§50.9(d)(3) - Evaluation Process, Administrative Deficiencies

Comment: Comment suggests that, while it is understandable
that administrative deficiencies need to be corrected quickly, it is
burdensome to require the developer to wait up to 2 months for
a deficiency letter and then have a very limited turn-around time.
It is requested that the Department allow 10 days rather than
5 to correct a deficiency, which will allow a prompt response to
any deficiencies while not expecting the developer to wait for the
deficiency letter for extended periods.

Department Response: Staff recommends the suggested ex-
tension of the deficiency time period up to ten days in an effort

to decrease the burden on the Applicant during the application
process.

"(3) Administrative Deficiencies. If an Application contains de-
ficiencies which, in the determination of the Department staff,
require clarification or correction of information submitted at the
time of the Application, the Department staff may request clar-
ification or correction of such Administrative Deficiencies. The
Department staff may request clarification or correction in a de-
ficiency notice in the form of a facsimile and a telephone call to
the Applicant advising that such a request has been transmitted.
If Administrative Deficiencies are not clarified or corrected to the
satisfaction of the Department within eight business days of the
deficiency notice date, then five points shall be deducted from
the Selection Criteria score for each additional day the deficiency
remains unresolved. If deficiencies are not clarified or corrected
within ten business days from the deficiency notice date, then
the Application shall be terminated. The time period for respond-
ing to a deficiency notice begins at the start of the business day
following the deficiency notice date. Deficiency notices may be
sent to an Applicant prior to or after the end of the Application
Acceptance Period."

Board Response: Department’s response accepted.

§50.9(d)(4) - Evaluation Process, Subsequent Evaluation of Pri-
oritized Applications

Comment: Comment recommends a revision to this section
to complement the change made from the TX-USDA-RHS
set-aside to the TX-USDA-RHS allocation. This is needed to
distinguish between the mandated set-asides and the alloca-
tions.

Department Response: Staff concurs that the suggested lan-
guage be implemented, as recommended in §50.7.

"(4) Subsequent Evaluation of Prioritized Applications. After
the Application is scored under the Selection Criteria, the
Department will assign, as herein described, Developments for
review for financial feasibility by the Department’s Real Estate
Analysis Division. This prioritization order will also be used in
making recommendations to the Board. Assignments will be
determined by first selecting the Applications with the highest
scores in the Nonprofit Set-Aside statewide. Then selection
will be made for the Applications with the highest scores in the
At-Risk and TX-USDA-RHS Set-Asides within each Uniform
State Service Region. Remaining funds within each Uniform
State Service Region will then be selected based on the highest
scoring Developments, regardless of Set-Aside, in accordance
with the requirements under §50.7(a) of this title for a Rural
Regional Allocation and Urban/Exurban Regional Allocation.
Selection for each of the Set-Asides will take precedence over
selection for the Rural Regional Allocation and Urban/Exurban
Regional Allocation. Funds for the Rural Regional Allocation
within a region, for which there are no eligible feasible appli-
cations, will go to the Urban/Exurban Regional Allocation for
that region and will not be shifted to Rural Developments in
another region. If the Department determines that an allocation
recommendation would cause a violation of the $2 million
limit described in §50.6(d) of this title, the Department will
make its recommendation by selecting the Development(s) that
most effectively satisfies(y) the Department’s goals in meeting
set-aside and regional allocation goals. Based on Application
rankings, the Department shall continue to underwrite Applica-
tions until the Department has processed enough Applications
satisfying the Department’s underwriting criteria to enable
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the allocation of all available housing tax credits according to
regional allocation goals and Set-Aside categories. To enable
the Board to establish a Waiting List, the Department shall
underwrite as many additional Applications necessary to ensure
that all available housing tax credits are allocated within the
period required by law."

Board Response: Department’s response accepted.

§50.9(e)(1)- Required Pre-Certification and Acknowledgement
Procedures, Experience Certificate

Comment: Comment supports the experience threshold require-
ment, but requests clarification as to whether the word "residen-
tial" refers to both single-family and multifamily residential.

Department Response: Staff recommends clarification that both
single and multifamily residential developments qualify as resi-
dential.

"(1) Experience Certificate. Upon receipt of the evidence
required under this paragraph, a certification from the De-
partment will be provided to the Applicant for inclusion in
their Application(s). Evidence must show that one of the
Development Owner’s General Partners, the Developer or
their Principals have a record of successfully constructing or
developing residential units (single family or multifamily) in the
capacity of owner, General Partner or Developer. If a Public
Housing Authority organized an entity for the purpose of devel-
oping residential units, the Public Housing Authority shall be
considered a principal for the purpose of this requirement. If the
individual requesting the certification was not the Development
Owner, General Partner or Developer, but was the individual
within one of those entities doing the work associated with the
development of the units, the individual must show that the
units were successfully developed as required below, and also
provide written confirmation from the entity involved stating that
the individual was the person responsible for the development.
If rehabilitation experience is being claimed to qualify for an
Application involving new construction, then the rehabilitation
must have been substantial and involved at least $6,000 of
direct hard cost per unit."

Board Response: Department’s response accepted.

§50.9(e)(2) - Required Pre-Certification and Acknowledgement
Procedures, Financial Statement

Comment: Consistent with other comments regarding an open
and completely transparent application procedure, it is recom-
mended that any person with an ownership interest in the Appli-
cant submit a financial statement. Since the legislature requires
penalties for individuals previously removed from an entity for
malfeasance of duties, the Department will necessarily need to
know all owners of an Applicant in order to determine previous
compliance. Since the person is an owner that will obtain a bene-
fit from the allocation of housing credits, all owners should submit
financial statements. The exemption for board members of public
housing authorities should not be expanded to include non-profit
entities.

Department Response: While Staff recognizes the importance
of an open and transparent application cycle, the Department
must balance the level of documentation required. The Depart-
ment wants to be sure it is only gathering information which it
truly needs and will evaluate. Ownership interests less than
10% will generally have a very small role in bearing the finan-
cial strength behind the development. Therefore, the Depart-
ment does not feel that financial statements in these instances

are necessary. Because the proposed change is not necessary
to facilitate an open and transparent cycle, staff recommends no
change.

Board Response: Department’s response accepted.

§50.9(e)(3) and (4) - Required Pre-Certification and Acknowl-
edgement Procedures, National and Previous Participation

Comment: Comment received recommends that previous partic-
ipation certificates be obtained from all individuals that have any
ownership interest or any ability to control the applicant. By ex-
cluding certain individuals from filing previous participation cer-
tificates, the Department appears to be making a judgment that
either the board members effectively have no control over the
nonprofit entity or that the past performance of the board mem-
bers is insignificant based on the status of the entity. Comment
contends that either assumption or judgment is invalid and not
justifiable.

Department Response: While Staff recognizes the importance
of an open and transparent application cycle, the Department
must balance the level of documentation required. The Depart-
ment wants to be sure it is only gathering information which it
truly needs and will evaluate. Ownership interests less than
10% will generally have a small role in the operation bearing
the financial strength behind the development. Therefore, the
Department does not feel that financial statements or previous
participation documentation in these instances are necessary.
Because the proposed change is not necessary to facilitate an
open and transparent cycle, staff recommends no change.

Board Response: Department’s response accepted.

§50.9(f)(4)(A) - Threshold Criteria- Certification on Property
Amenities

Comment: Public comment suggests that the developer should
be given the option to select certain amenities that are not dis-
criminatory against rural or small properties and which allow the
developer to meet the needs of the potential resident of the com-
munity. It is recommended that applications for larger develop-
ments be required to provide four basic amenities while rural and
smaller properties have the option to select two of the six des-
ignated amenities. Extensive comment suggests that, in many
areas, it is difficult to obtain public telephone, that they are not
necessary for elderly developments, and that it is unnecessary
to have full perimeter fencing particularly in rural areas. Other
comment suggests that this section be eliminated and add pay-
phones, perimeter fencing, community laundry rooms and fur-
nished community room to Section §50.9(g)(7)(D), which ad-
dresses Common Amenities. Further comment suggests that all
Applications are required to meet a minimum threshold of points,
based on development size and Applicants can compete for extra
points by providing more common amenities than are required by
threshold. Under the QAP, a development could achieve these
6 points to meet threshold by providing a barbecue area (1), two
play areas (2), a business/computer center (2), and a service co-
ordinator office (1). Both support and opposition was voiced to
the recommendation to increase the Threshold Requirement by
2 points.

Department Response: The Department does not want all
amenity options moved to selection criteria as this may disin-
centivize applications in non-competitive set-asides or regions
from doing even basic amenities. However, staff concurs that
the Development should be given the option to select certain
amenities. However, the Department maintains that pay phones,
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full perimeter fencing, and community rooms are amenities to
tenants that the Department values. It is increasingly difficult to
get pay phones installed, which makes them on par with many
of the amenities listed. Therefore, staff does not support the
deletion of any of these amenities. However, staff recommends
adding language that includes: a business/computer center,
and a service coordinator office to the list of threshold amenities.
Staff recommends the following change to this section of the
QAP.

"(A) A certification of the basic amenities selected for the De-
velopment. The amenities selected must be made available for
the benefit of all tenants. If fees in addition to rent are charged
for amenities reserved for an individual tenant’s use, then the
amenity may not be included among those provided to complete
this exhibit. Developments with more than 36 units must provide
at least four of the amenities provided in clauses (i) through (viii)
of this subparagraph. Developments with 36 Units or less and/or
Developments receiving funding from TX-USDA-RHS must pro-
vide at least two of the amenities provided in clauses (i) through
(viii) of this subparagraph. Any future changes in these ameni-
ties, or substitution of these amenities, may result in a decrease
in awarded credits if the substitution or change includes a de-
crease in cost or in a cancellation of a Commitment Notice or
Carryover Allocation if the Threshold Criteria are no longer met.

(i) Full perimeter fencing;

(ii) designated playground and equipment;

(iii) community laundry room and/or laundry hook-ups in Units
(no hook-up fees of any kind may be charged to a tenant for use
of the hook-ups);

(iv) a furnished community room;

(v) recreation facilities;

(vi) public telephone(s) available to tenants 24 hours a day;

(vii) a business/ computer center; or

(viii) a service coordinator office.

Board Response: The Board revised this section to streamline
it with the amenity component of selection criteria. Therefore,
this section will refer only to a threshold requirement to have
amenities but will not list the options. The section will refer to
the amenity portion of scoring, §50.9(g)(7)(D).

"(A) A certification of the basic amenities selected for the Devel-
opment. The Applicant must certify that they will satisfy at least
the minimum point threshold for amenities as further described in
§50.9(g)(7)(D). The amenities selected must be made available
for the benefit of all tenants. If fees in addition to rent are charged
for amenities reserved for an individual tenant’s use, then the
amenity may not be included among those provided to complete
this exhibit. Any future changes in these amenities, or substi-
tution of these amenities, may result in a decrease in awarded
credits if the substitution or change includes a decrease in cost
or in a cancellation of a Commitment Notice or Carryover Allo-
cation if the Threshold Criteria are no longer met."

§50.9(f)(4)(B) - Threshold Criteria- Certification on Unit Ameni-
ties

Comment: Comment suggested that the existing subsection (b)
be stricken in its entirety and become part of the amenity section
of the scoring component of the selection process. Rather than
mandate that developments have certain features, the choice of

basic amenities should be a developer decision based on the
need of the location and the type of housing proposed.

Department Response: Staff agrees that many amenity features
should be selected on a case-by-case basis for each applica-
tion and therefore has a substantial list of items in the selection
criteria. However, the Department also believes that some unit
amenities are so basic as to warrant their requirement in every
tax credit property. Therefore, staff does not recommend any re-
visions to this section.

Board Response: Department’s response accepted.

§50.9(f)(4)(E) - Threshold Criteria- Certification for Minority
Owned Businesses

Comment: Comment suggests that judicial actions are increas-
ingly holding that affirmative action and quotas are not enforce-
able, and this should be taken into consideration in drafting the
revisions to the language.

Department Response: This section is written in accordance
with §2306.6734, Texas Government Code. Staff can not rec-
ommend the removal of this section.

Board Response: Department’s response accepted.

§50.9(f)(4)(F) - Threshold Criteria- Certification on Section 504

Comment: Comment supports ensuring that all developments
include the visitability standards in the Texas Government Code
§2306.514.

Department Response: The Department has ensured that the
QAP includes all accessibility requirements of state legislation
that apply to multifamily housing. However, §2306.514, Texas
Government Code, refers to requirements on single family af-
fordable housing only. To be clear, however, a clarifying sen-
tence has been added to the end of subparagraph (F) regarding
any single family development.

"Any Developments designed as single family structures must
also satisfy the requirements of §2306.514, Texas Government
Code."

Board Response: Department’s response accepted.

§50.9(f)(4)(G) - Threshold Criteria- Certification on Energy Sav-
ing Devices

Comment: Comment recommends that this existing section be
removed from threshold. It is suggested that the Legislature de-
sired that appropriate incentives be authorized for energy sav-
ings technology. However, an appropriate incentive is not the
equal of mandating energy savings features in every property.
To comply with the Legislature, it is best to relocate the energy
features to a scoring component to insure that incentives may be
given.

Department Response: Because of the substantive revisions re-
quired to promulgate this change and the importance of ensuring
energy efficiency for all tenants, staff suggests including this as
an item for the 2005 QAP working group to discuss.

Board Response: Department’s response accepted.

§50.9(f)(4)(I) - Threshold Criteria- Certification on Reserve Ac-
counts

Comment: Comment requests that this section be revised to
comply with §13(1) of SB 264, where the Legislature determined
that there is no need for the Department to require the replace-
ment reserve account when a development is otherwise required
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to maintain a reserve account with Fannie Mae, HUD and USDA.
Additional comment received is an amended version of the draft
that addresses the reserve requirements for some properties.
The amended language corrects two items in the section: (1)
it specifically mentions that the reserve requirement is applica-
ble only to properties where the Department is the sole first lien
holder and a reserve account is not otherwise required by state
or federal law, and (2) it recognizes that properties receiving fi-
nancing from TX-USDA-RHS are exempt from the reserve re-
quirement due to otherwise being required to maintain a reserve
account under federal law.

Department Response: The proposed rule is consistent with
§2306.186, Texas Government Code, as added by SB264. No
change is recommended.

Board Response: Department’s response accepted.

§50.9(f)(5)(iv) - Threshold Criteria - Design Items

Comment: Comment suggests that the language be revised to
remove the requirement of having floor plans that reflect acces-
sibility and energy features.

Department Response: No further comment supports this rec-
ommendation and there is no substantial reason given for the
removal of this item. No change is recommended.

Board Response: Department’s response accepted.

§50.9(f)(5)(B) - Threshold Criteria - Certifications, Boundary Sur-
vey

Comment: Comment received requests more flexibility in requir-
ing exact location of the development site as described by the
metes and bounds legal description. Comment opposes the loss
of pre-application points or termination because of a site change.
Further comment suggests that a boundary survey should not be
required due to cost when a city or county lot map is available.

Department Response: Staff will consider site amendments and
their impact on the pre-application points for the 2005 QAP Work-
ing Group, but does not recommend any further changes to this
section for 2004 without further comment and discussion. No
changes are proposed.

Board Response: Department’s response accepted.

§50.9(f)(6)(D) - Threshold Criteria - QCT

Comment: Comment voiced concern that the 130% boost for
developing in a QCT, in effect, promotes saturation in areas of
the state.

Department Response: Although the Department agrees that
the policy does encourage growth in QCTs, the 130% boost is
legislated in §42 and is therefore a requirement. No change at
this time.

Board Response: Department’s response accepted.

§50.9(f)(6)(E) - Threshold Criteria - Certifications, Property Con-
ditions Assessment

Comment: Comment suggests that the proposed new require-
ment of a Property Condition Assessment ("PCA") is extremely
troublesome. The PCA requested by the department is quite
onerous and of very limited usefulness, and the requirement
should be deleted in its entirety. If one is required, then it should
be limited to those properties where the Department is the first

lien holder. In addition, for TX-USDA-RHS properties, the Hous-
ing Quality Standards Checklist prepared by TX-USDA-RHS
should be accepted in lieu of the costly PCA.

Department Response: The Department does not agree
with the proposed changes as a whole. As applications for
rehabilitation developments increase each year, so does the
administrative responsibility of ensuring that property conditions
for these developments withstand the 30 year affordability
period. Staff is requiring this item as a tool for the Department
to monitor the conditions of proposed developments. While
staff does not recommend the deletion of this item, staff does
recommend that the Housing Quality Standards Checklist
prepared by TX-USDA-RHS should be accepted in lieu of the
PCA. It should be noted that the National Council of State
Housing Agencies recommends in its Best Practices that all
states require a third party capital needs assessment similar to
the PCA required in this rule.

"(E) Rehabilitation Developments must submit a Property Condi-
tion Assessment performed in accordance with §1.36, of this title
Property Condition Assessment Guidelines. For Developments
receiving financing from TX-USDA-RHS, a copy of the Housing
Quality Standards Checklist prepared by TX-USDA-RHS may be
submitted in lieu of the Property Condition Assessment."

Board Response: Department’s response accepted.

§50.9(f)(7)(C)(iii) - Threshold Criteria- Gap Financing Documen-
tation

Comment: Comment recommends that a sentence be added
to provide that if the gap financing proposed in the Application
fails to materialize, then the application be deemed infeasible
and disqualified.

Department Response: Staff recommends no change because
this item is merely documentation for threshold and does not tie
in any way to points. It is quite possible that a development would
have gap financing evidence (non-point related) that does not
materialize. If that development were still feasible, it would be
inequitable to disqualify them for not having the funds.

Board Response: Department’s response accepted.

§50.9(f)(8)(A) - Threshold Criteria - Public Notification

Comment: Comment suggested that with the increased public
notice requirements mandated by the legislature, it appears un-
necessary to require publication in two newspapers. One com-
menter supported publication in both newspapers because many
suburban readers now choose between the expanded local cov-
erage in the metro daily or their local newspaper. A technical
change is also proposed in the language of this section. While
rehabilitation developments that are already serving low income
households are not "required to provide this Exhibit", the lan-
guage is silent whether the Notice must still be published. To
clarify the intent, the exemption of publishing should be stated.

Department Response: The Department believes that residents
of communities often take one of two papers and that to ensure
adequate notification, both newspaper requirements should be
retained. Staff recommends the language change to clarify in-
tent.

"(A) A copy of the public notice published in the most widely circu-
lated newspaper in the area in which the proposed Development
will be located. The newspaper must be intended for the general
population and may not be a business newspaper or other spe-
cialized publication. Such notice must run at least twice within
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a thirty day period. Such notice must be published prior to the
submission of the Application to the Department and can not be
older than three months from the first day of the Application Ac-
ceptance Period. In communities located within a Metropolitan
Statistical Area the notice must be published in the newspapers
of both the Development community and the Metropolitan Sta-
tistical Area. Developments that involve rehabilitation and which
are already serving low income residents are not required to pub-
lish this Notice or provide this exhibit."

Board Response: The Board revised this section to indicate that
in communities within an MSA if the local paper is published at
least five times a week, the notification only needs to be placed
in the local newspaper.

"In communities located within a Metropolitan Statistical Area the
notice must be published in the newspapers of both the Devel-
opment community and the Metropolitan Statistical Area, unless
the local newspaper of the Development community is published
at least five times a week in which case the notice need only be
published in the local newspaper of the Development commu-
nity."

§50.9)(f)(8)(B)(ii)(I) -Threshold Criteria - Public Notification

Comment: Comment suggests that notice to neighborhood or-
ganizations based on information from city and county clerks will
not be workable and suggests that applicants inquire of "knowl-
edgeable individuals within the community", such as school staff,
PTA and civic organizations to identify neighborhood organiza-
tions (25). Change is suggested to require a developer to no-
tify only those groups on record that would be deemed to be
a neighborhood association serving the area or an organization
that could be considered to play a role in housing and/or support-
ive services for the community. Additionally, it is recommended
that TDHCA take a more proactive approach to fulfilling this re-
quirement. A statewide database/registry of housing-related or
neighborhood organizations would be far more efficient than 200
applicants scrambling to contact city and county clerks who of-
ten have no idea what the applicants are talking about. Comment
also recommends staff confirm with state legislators that no rep-
resentative organization has been overlooked. One commenter
challenged the view that the notice requirement is a difficult and
arduous undertaking and supported the requirements. Another
comment requested adding a boundary for the distance in which
neighborhood organization’s should be notified, at least for larger
cities.

Department Response: The Department encourages appli-
cants to use any reasonable means to identify neighborhood
organizations and to engage groups in constructive dialog.
§2306.6704, Texas Government Code, however, requires notice
to neighborhood organizations "on record with the state or
county…and whose boundaries contain the proposed develop-
ment site". Implementation and enforcement of this provision
requires a specific, verifiable process. The Department has
determined that, while imperfect, the best source of information
on neighborhood organizations "on record with the state or
county" is the city and county clerks. The Department has
researched possible state records for this information and not
found a workable source. No change is recommended. The
Department will research the feasibility of a statewide data-
base/registry, as well as the concept of a boundary, for 2005.

Board Response: Based on concerns of how extensive the lists
from the clerks may be, and the public wanting direction on how

to narrow down their notifications, new language was added to
clarify who from the list is required to receive notification.

"(I) City and County Clerks and Neighborhood Organizations.
Evidence must be provided that a letter requesting information
on neighborhood organizations and meeting the requirements
of "Clerk Notification" as outlined in the Application was sent no
later than January 15, 2004 to the city clerk and county clerk for
the city and county where the Development is proposed to be
located. A copy of the reply letter from the city and county clerks
must be provided. For urban/exurban areas, all entities identified
in the letters from the city and county clerks whose listed address
has the same zip code as the zip code for the Development must
be provided with written notification, and evidence of that notifi-
cation must be provided. If any other zip codes exist within a half
mile of the Development site, then all entities identified in the let-
ters from the city and county clerks with those adjacent zip codes
must also be provided with written notification, and evidence of
that notification must be provided. For rural areas, all entities
identified in the letters from the city and county clerks whose
listed address is within a half mile of the Development site must
be provided with written notification, and evidence of that notifi-
cation must be provided. If the Applicant can provide evidence
that the proposed Development is not located within the bound-
aries of an entity on a list from the clerk(s), then such evidence
in lieu of notification may be acceptable. If no reply letter is re-
ceived from the city or county clerk by February 25, 2004, then
the Applicant must submit a statement attesting to that fact. If
an Applicant has knowledge of any neighborhood organizations
on record with the state or county in which the Development is
to be located and whose boundaries contain the proposed De-
velopment site, the Applicant must notify those organizations. If
the Applicant has no knowledge of neighborhood organizations
within whose boundaries the Development is proposed to be lo-
cated, the Applicant must attest to that fact."

§50.9(f)(8)(B)(ii)(IV-VII) - Threshold Criteria- Public Notification

Comment: Comment received suggested that notification to city
and county governments should be consolidated so that a single
letter to the City Council or a single letter to the County Com-
mission would suffice to meet this requirement. Alternatively, a
letter should be sent to each of the elected officials within the
jurisdiction and only a single letter to the other body. It was also
recommended by one commenter that a developer should be re-
quired to host a town hall meeting in a city for each application
submitted.

Department Response: §2306.6705, Texas Government Code,
is explicit in its requirement that applicants notify all elected
members of the city and county. While staff does not recom-
mend a town hall meeting as a requirement, it should be noted
that the QAP does include points for having a public meeting
with the community. No changes are recommended.

Board Response: Department’s response accepted.

§50.9(f)(8)(C) - Threshold Criteria - Public Notification

Comment: Significant comment suggests that the requirement
for signage should be removed. With the other notice require-
ments, it is unnecessary to require a large sign on a property that
is generally not owned by the applicant. According to the com-
menter, considering that the Legislature mandated increased no-
tice of various types and to different entities, it is reasonable to
assume that the Legislature did not believe a large sign was nec-
essary, or even advisable, for adequate public notice. Since the
Legislature did not deem it necessary, there is no reason for the
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Department to adopt mandatory site sign requirements. There is
already more than sufficient notification requirements within the
QAP and points awarded for a developer initiated forum. Other
comment suggests that sign size be reduced to 3’x5’. Comment
suggests that, while it is recommended that this provision is re-
moved, if staff keeps the language, it needs further clarification.
During this first-year trial period, the "default" notification range
should be 250 feet, not 1,000 feet- since taken from each bound-
ary, this is still a wide notification area. Also, it needs to be clear
that the sign is located on the property itself and it may be in
some instances that it cannot be placed within 20 feet of the main
road facing the site. Additional comment requests that the De-
partment consider taking out the mailing of public notifications
because it is difficult for TDHCA to verify and monitor and be-
cause signage is the best method of notifying the community
about a development. Further comment suggests that Housing
Finance Corporations already provide sufficient notice to achieve
the intent of this section, and should therefore be exempt from
this section if the applicant is seeking the approval of 4% credits
and the local housing finance corporation is issuing the associ-
ated private activity bonds, or the language be entirely deleted.

Department Response: Comment both supports and opposes
the rules requiring notification by sign on the proposed develop-
ment site or a mailing to adjacent property owners. The Depart-
ment believes that signage and mailings ensure broad notice to
interested persons and organizations near the site. Broad pub-
lic notice is supported by the notice requirements of SB264 and
strong input from the Department’s Public Input Working Group.
Signage or mailing also serves to remedy difficulties of mailing
notices to neighborhood organizations caused by a lack of qual-
ity records on neighborhood organizations at the state, county or
city. Comment also suggests a 250 foot area for mailings. The
Department disagrees. 250 feet from a development site may
extend barely across adjacent roads and reaches too few adja-
cent properties. Staff does not recommend the deletion of the
section or exemption for applicants applying for Bonds and 4%
credits because of the importance of notice.

Board Response: Department’s response accepted.

§50.9(f)(8)(E) - Threshold Criteria - Public Notification

Comment: Comment suggests that the requirement of providing
proof of sending a letter to a Public Housing Authority is unnec-
essary and should be deleted. Having the developer certify that
it will consider as potential tenants holders of Section 8 vouchers
or certificates or other tenant based rental assistance programs
is more appropriate.

Department Response: Staff concurs with the comment and
suggests language that will allow for a certification in lieu of proof
of notice.

"(E)The Development Owner shall certify to the Department that
it shall consider as potential tenants holders of Section 8 vouch-
ers or certificates or other tenant based rental assistance pro-
grams."

Board Response: Department’s response accepted.

§50.9(f)(10) - Threshold Criteria - Income and Operating Ex-
penses

Comment: Comment suggests that the 30 year pro form should
be changed to an eighteen year pro forma. According to the
commenter, eighteen years is the original compliance period and
a thirty year pro forma is not of value.

Department Response: Staff does not recommend any changes
to the current language because the affordability period of 30
years is reflected in the requirement.

Board Response: Department’s response accepted.

§50.9(f)(11)(B)(v) - Threshold Criteria - Nonprofit GP and Devel-
opments

Comment: Comment recommends that this section be revised to
reflect that a nonprofit organization participating in the nonprofit
set-aside is not required to receive at least 51% of the developer
fee if that nonprofit organization is an instrumentality of the public
housing authority.

Department Response: As noted earlier, staff concurs and the
51% requirement is being removed.

"(v) a certification that the Qualified Nonprofit Development will
have the nonprofit entity or its nonprofit affiliate or subsidiary be
the Developer or co-Developer as evidenced in the development
agreement."

Board Response: Department’s response accepted.

§50.9(g) - Selection Criteria - In General

Comment: Comment suggests that the draft version of the selec-
tion criteria does not comply with the scoring criteria mandated
by Chapter 2306 of the Texas Government Code, especially the
revisions contained in Section 22 of Senate Bill 264. It is as-
serted that the scoring component must also comply with the var-
ious provisions of Chapter 2306 of the Texas Government Code
that requires scoring preferences, priorities or incentives to vari-
ous specific activities. Based on the language of 2306.6710(b),
as amended by Section 22 of SB 264, the scoring feature of the
selection plan should rank, in descending order of priority, the
nine items mentioned with any other scoring preferences or prior-
ities mentioned in Chapter 2306 having points no higher than the
lower items in the designated scoring priorities of 2306.6710(b).
Selection criteria was provided that, according to comment, com-
plies with the legislative requirements.

Department Response: The Department disagrees. Chapter
2306, Texas Government Code, as well as §42 of the Code, di-
rect the Department to score a number of criteria other than the
nine located in 2306.6710. §2306.6710 does not state that all
other criteria must be scored below the nine listed in §2306.6710.
The Department seeks to fulfill the purposes of 2306 and §42,
and to harmonize the statutory language from all sources. The
Department’s application of the law also is more reasonable. For
instance, consideration and scoring for the housing needs of a
location (§42) would generally be viewed as a more important
criteria, and should be scored higher, than the detail of services
provided to tenants (§2306.6710, social events, community gar-
den, etc.). The commenter also violates their own recommenda-
tion by scoring several other criteria above the lower of the nine
criterion in §2306.6710.

Board Response: Department’s response accepted.

§50.9(g)(1) - Selection Criteria - Financial Feasibility

Comment: Comment suggests using 50 points as the maximum
allowable points for financial feasibility. The recommended revi-
sion also insures that the financial pro forma is submitted by an
entity that is in the business of making real estate loans. Com-
ment suggests that the language be modified to specifically state
that the TX-USDA-RHS Source and Uses Comprehensive Eval-
uation meet the requirement for submitting a pro forma from a
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real estate entity. As part of financial feasibility, the issue of de-
ferred developer fees was addressed requiring a deduction of 10
points for a deferral of greater than 50% of the developer’s fees.
Other comment reminds the Department of the importance of fi-
nancial feasibility and suggest that it be kept as the top priority
of the Department.

Department Response: The Department, through the original
number of points recommended, has already made financial fea-
sibility the highest priority. The Department does not recommend
the 50 point maximum. The 10 point deduction for a deferral of
greater than 50% of the developer’s fees is not legislated as part
of financial feasibility. Staff does recommend that the current lan-
guage be modified to specifically state that the TX-USDA-RHS
Source and Uses Comprehensive Evaluation meet the require-
ment for submitting a pro forma from a real estate entity.

"(1) Development Financial Feasibility. Applications will receive
points based on the supporting financial data provided behind
this exhibit in addition to the commitment letter required under
subsection (f)(7)(C) of this section. The supporting financial data
shall include a thirty year pro forma prepared by the permanent
or construction lender specifically identifying each of the first ten
years and every fifth year thereafter. The commitment letter must
include the anticipated total operating expenses, net operating
income and debt service for the first year of stabilized operation
as reflected in the pro forma. The pro forma must indicate, and
the commitment letter must confirm, that the development pro
forma maintains a 1.10 debt coverage ratio throughout the initial
thirty years proposed. In addition, the commitment letter must
state that the lenders assessment finds that the Development
will be feasible for thirty years. Points will be awarded if these
criteria are met. No partial points will be awarded. For develop-
ments receiving financing from TX-USDA-RHS, the form entitled
"Sources and Uses Comprehensive Evaluation for Multi-Family
Housing Loans" shall meet the requirements of this section. (28
points)."

Board Response: Department’s response accepted.

§50.9(g)(2) - Selection Criteria- Quantifiable Community

Comment: Comments suggest that the scoring for community
support proposed by the Department does not comply with the
language of SB 264 or its intent in that the Department’s pro-
posal allows for 12 points for Quantifiable Community Participa-
tion (QCP) but 18 for amenities and 25 for transitional housing.
Other comment suggests that the language is hostile, threaten-
ing, and appears to be intentionally designed to "scare off" neigh-
borhood organizations from providing input. It was noted that no
where else in the QAP other than the "community participation"
heading is there a provision where a person or entity is specifi-
cally threatened with legal action for misrepresentation or false
statements. Other comment recommends that the Department
consider this section as the second priority in point scoring, as
required by SB 264.

Department Response: Comment interprets the rule to score
only 12 points for QCP and states that this is incorrectly lower
than 18 points for amenities and suggests a scoring system with
two tiers of positive points and a zero point level. The rule pro-
poses a 24 point score for QCP, from +12 to -12. Relative to
other point items, this 24 possible point differential properly ranks
above the 18 points for amenities. The use of positive and neg-
ative points for community support and opposition will be more
understandable because it is more intuitive that opposition will
yield negative points rather than fewer positive points.

Board Response: Department’s response accepted.

§50.9(g)(2)(A) - Selection Criteria- Quantifiable Community Par-
ticipation

Comment: Comment suggest that the Applicant be permitted to
include letters in the Application and receive points for these and
not be at the mercy of a slow mail system.

Department Response: The Department will accept letters with
the Application or separately via mail. Change to the language to
include the acceptance of letters at Application is recommended
to facilitate the receipt of letters that are available at the time
of Application. By way of administrative clarification, staff also
recommends change to clarify that letters will be provided for
the Board’s consideration and to clarify when information should
be provided for Board consideration.

"(A) Receipt of Input. Letters must be received by the Depart-
ment no later than April 30, 2004, and only, for scoring purposes,
directly from neighborhood organizations or with the Application.
Letters must be addressed to the Texas Department of Hous-
ing and Community Affairs, "Attention: Director of Multifamily
Finance Production Division (Neighborhood Input)". Letters re-
ceived after April 30, 2004 will be summarized and provided for
the Board’s information and consideration, but will not affect the
score for the Application. Separate from scoring, the Department
urges all persons and organizations that wish to provide input to
the Department to do so well before (and, preferably earlier than
ten days before) the day of a Board meeting when a final decision
must be made so the input may be carefully considered. Board
decisions often cannot be delayed and late input is difficult for
the Board and Department to fully consider."

Board Response: Department’s response accepted.

§50.9(g)(2)(B) - Selection Criteria - Quantifiable Community Par-
ticipation

Comment: Comment recommends that the definition of neigh-
borhood organization include the requirement that the organiza-
tion must be on record with the county or state as of December
31 of the year before the application is submitted. The purpose of
this change is to allow a specific date when the developer needs
to check the records for a listing of community organization.

Department Response: Staff concurs that a specific date
is of use for the neighborhood organization’s eligibility, but
established a date of the Application Submission Due Date of
March 1st instead of the recommended date of December 31,
2003. This ensures that interested neighborhood groups have
time after the pre-application to get themselves organized.

"(B) Neighborhood Organizations. For the purposes of the scor-
ing of this exhibit, neighborhood organizations are organizations
that are on record with the county or state in which the develop-
ment is proposed to be located as of March 1 of the application
year and that have a primary purpose of working to affect matters
related to the welfare of the neighborhood that contains the pro-
posed development site, not including governmental entities."

Board Response: Department’s response accepted.

§50.9(g)(2)(C )- Selection Criteria- Scoring and Evaluation of In-
put

Comment: Comment states that having the Executive Award Re-
view and Advisory Committee (EARAC) determine the score of
neighborhood organization letters is too subjective. Other com-
ment opposes scoring the content of the letters and states that a
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letter of opposition suggests the developer has not successfully
addressed neighborhood concerns and that the process of de-
veloper-neighborhood exchange failed, and that is as important
as the "reasons why". Other comment expresses concern that
input letters include "specific evidence.".

Department Response: §2306.6710 requires the Department to
score and rank applications using a point system that prioritizes
criteria on quantifiable community participation based on written
statements from neighborhood organizations. The word, "quan-
tifiable", as well as a fair and reasoned application of the statutory
language, requires the Department measure or weigh the merits
of the content of the letters. Clearly, no weight should be given
to input that evidences unlawful discrimination, no reason for the
position asserted, or false or inaccurate reasons for the position
taken. The unknown content of letters at this time and its likely
variability also preclude a more detailed rule on how to score the
content of the letters. That is why careful consideration and scor-
ing of input letters by the Department’s top managers on EARAC
is proposed. EARAC’s scoring of letters will permit the Depart-
ment to carefully consider each letter and the merits expressed,
and to consistently score the merits of each letter.

Board Response: Department’s response accepted.

§50.9(g)(2)(C )(i) - Selection Criteria- Scoring and Evaluation of
Input

Comment: Comment suggests that to provide parity to areas
where no neighborhood organizations exist (possible rural ar-
eas) and to arguably assist in deconcentration, applications in
areas where there are no neighborhood organizations on record
should receive maximum points. Comment also suggests that
applicants provide written verification by the presiding officer of
local government or "his certified representative" that there are
"no known chartered organizations on record". Other comment
would delete §50.9(g)(2)(C)(i) which provides that an application
from an area from which no neighborhood organization letters
are received and which has no neighborhood organizations on
record will receive the higher of zero points or the average points
received by all applications for this exhibit. Instead, comment
suggest a clause that attempts to minimize the scoring impact of
an area that may not have any neighborhood organizations.

Department Response: The Department disagrees with the
comments and believes that zero or average points provides
the fairer parity treatment for applications from areas from
which no neighborhood organization letters are received,
rather than giving them the maximum points. If maximum
points were automatically given to applications from areas
with no neighborhood organizations, those applications would
receive an unfair advantage. Regarding the proposal for written
verification by the presiding officer of local government or "his
certified representative" that there are "no known chartered
organizations on record", the Department believes this sug-
gestion is cumbersome and insufficiently adds to the required
certification from the applicant, the lack of the letters received,
and information requested from city and county clerks, to justify
the additional burden.

Board Response: Department’s response accepted.

§50.9(g)(2)(C )(ii) - Selection Criteria - Scoring and Evaluation
of Input

Comment: Comment suggest that the maximum score assigned
to community participation does not reflect the legislative intent
of Section 22 of SB 264 and that the intent of SB 264 was to give

"quantifiable community participation" a weight of about 25%,
second only to the financial feasibility of the development, which
was to receive a weight of 30%.

Department Response: While the Department agrees that
§2306.6710(b) requires that nine criteria be ranked in descend-
ing order, the legislation does not assign any number of points
or proportion of points to any of the nine criteria. No changes
recommended.

Board Response: Department’s response accepted.

§50.9(g)(2)(D) - Selection Criteria - Scoring and Evaluation of
Input

Comment: Comment supports that letters that are discrimina-
tory against persons protected by the Fair Housing Act should
be disqualified. It is also encouraged that the Board add a provi-
sion that disqualifies any letter written by a person or entity that
is being compensated by a member of the development team or
related party. Comment requests that the template that TDHCA
provides of the notice includes this provision informing the po-
tential parties providing input on the application of the need for
their comments to be "proper" and not violate fair housing laws.

Department Response: The scoring of letters will be determined
on a case-by-case basis and each letter will be reviewed under
the rule as currently written.

Board Response: Department’s response accepted.

§50.9(g)(3)- Selection Criteria- Development Location Charac-
teristics

Comment: Comment recommends revision to the draft that al-
lows for 5 points if the development is located in any of the areas
in subsection (A) through (D) with an additional five points if it is
located in a census tract with no other tax credit developments.
Subsections (A) through (D) are revised based on the require-
ment of section 2306.127 to give a priority for certain develop-
ments located in certain areas. Subsection E is revised based
on §2306.6725(b)(2) that requires an appropriate incentive for a
development in a census tract with no other developments re-
ceiving tax credits. It is suggested that the Department delete
the draft QAP’s inclusion of points for a development located in a
census tract with a median income higher than that of the county.

Department Response: Staff believes that the points, as orig-
inally drafted, adequately support location characteristics that
promote the Department’s goals and follow legislation.

Board Response: Department’s response accepted.

§50.9(g)(3)(D) - Selection Criteria- Development Location Char-
acteristics

Comment: Comment requested clarification on what the term
"median income" is referring to. Additionally, clarification on how
to pick between the county, MSA or PMSA in which the Census
Tract is located. Comment also provided language for clarifica-
tion.

Department Response: Staff concurs that clarification was mer-
ited and suggests that the census tract numbers be adjusted by
a factor that corresponds to the change in HUD’s county MFI es-
timates over the time period that has elapsed since the census
number was published. It is also suggested that the MSA/PMSA
reference be removed as the MSA/PMSA data applies to each
of the counties in the MSA.
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"(D) the Development is located in a census tract which has a
median family income (MFI), as published by the United States
Bureau of the Census (U.S. Census), that is higher than the MFI
for the county in which the census tract is located, as established
by HUD. This comparison shall be made using the most recent
data available from both sources as of as of October 1 of the year
preceding the applicable program year. In those years when the
U.S. Census does not publish median family income informa-
tion at the census tract level, the most recent U.S. Census MFI
available for the tract shall be multiplied by the change between
HUD’s published data for the county MFI as of the year in which
the Census MFI was published and the county MFI as of October
1 of the year preceding the applicable program year. Develop-
ments eligible for these points must submit evidence document-
ing the median income for both the census tract and the county."

Board Response: Department’s response accepted.

§50.9(g)(3)(E)- Selection Criteria- Development Location Char-
acteristics

Comment: Comment suggests that the location characteristic
of "a census tract in which there are no other existing develop-
ments" is too narrow. We agree that developments should be en-
couraged in locations where there are no concentration issues.
However, we feel that a two-mile radius should be the standard
for evaluating concentration, rather than the boundaries of a cen-
sus tract. Comment also questioned if this section applies to
Tax Exempt Bond Developments. Comment stated: The draft
QAP’s including points for a development located in a census
tract with a median income higher than that of the county should
be deleted. If points were given for such a location, then the Leg-
islative mandated preferences and priorities of the section noted
above would be effectively nullified.

Department Response: SB 264 specifies that this analysis is to
be done at the tract level. Therefore, staff cannot recommend
the suggestion made in comment. Because the tax credit ap-
plications for developments that have Tax Exempt Bond devel-
opments are not scored, this section does not apply. Staff dis-
agrees that points for a development in a census tract with a
higher median income nullifies legislative priorities. On the con-
trary, it supports the Department’s goals of dispersion, decon-
centration, and furthering fair housing. No change is recom-
mended at this time.

Board Response: Department’s response accepted.

§50.9(g)(3)(G)- Selection Criteria- Development Location Char-
acteristics

Comment: Comment requests that "Incorporated city" be sub-
stituted for "community" in the first sentence to provide greater
clarification.

Department Response: Department staff concurs with the rec-
ommendation and recommends the following change:

"(G) the Development is located in an incorporated city that is
not a Rural Area but has a population no greater than 100,000
based on the most current available information published by the
United States Bureau of the Census as of October 1 of the year
preceding the applicable program year. The Development can
not exceed 100 Units to qualify for these points. (10 points)"

Board Response: Department’s response accepted.

§50.9(g)(4)(A)- Selection Criteria- Site Location Characteristics

Comment: Comment requests that transportation be listed an
item in (i) through (xii) as a choice (5).

Department Response: Transportation to the different amenities
is already addressed in the introductory text of this item.

Board Response: Department’s response accepted.

§50.9(g)(4)(B) - Selection Criteria - Site Location Characteristics

Comment: Comment points to the difficulty of determining the
slope of the site and whether or not it exceeds 15% in any lo-
cation. For negative amenities, questions were asked about
how case by case issues would be handled. Additionally, com-
ment questioned why only Interstate highways are considered a
nuisance and not state highways? Clarification was requested
to define "heavy industrial use" and "high voltage transmission
power line" .

Department Response: Staff concurs that the slope percentage
would be difficult to monitor. Staff recommends this section be
deleted. For negative amenities, issues will be handled on a
case-by-case basis.

"(vii) Developments where the overall existing slope of site in
any location exceeds 15% will have 1 point deducted from their
score."

Board Response: Department’s response accepted.

§50.9(g)(6)(B) - Selection Criteria - Support and Consistency
with Local Planning

Comment: Comment states that public meetings should be en-
couraged, but they should not be cost prohibitive and that hav-
ing a transcript of the meeting requires the expense of having
a court reporter present. Further comment requests the dele-
tion of the section because the meetings, in effect, damage the
development of housing rather than build community support.
Comment also strongly supports the use of neighborhood meet-
ings between the developer, TDHCA, and neighborhood organi-
zations to educate the local community about need for affordable
housing, and to address the community’s concerns.

Department Response: In an effort to ensure transparency in
the application process, it is necessary to document this scoring
item. Because these are open meetings and there is no formal
process for minutes, the Department believes that the transcript
is necessary. However, it should be noted that the QAP does
not require that the transcript be provided by a court reporter.
Therefore, no change is recommended.

Board Response: Department’s response accepted.

§50.9(g)(6)(C) - Selection Criteria - Support and Consistency
with Local Planning

Comment: Comments states that TDHCA should reinstate the
provision of the 2003 QAP which provides points for letters
from the Mayor, County Judge, City Council Member or County
Commissioner indicating support or a resolution from the
local governing entity indicating support of the Development.
Comment also requests that a template written by TDHCA be
provided in the Application for this letter and that it provide the
provision informing the potential parties providing input on the
application of the need for their comments to be "proper" and
not violate fair housing laws. Lastly, comment suggests that
the points from state elected officials should be consistent with
§2306.6710(b)(1)(F) and 2306.6710(f) and the state officials
should be from where the development is located, as written.
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Department Response: Following the language and intent of
§2306.6710, staff cannot recommend that the letters from the
Mayor, County Judge, City Council Member or County Commis-
sioner be counted as a point item in this section. Additionally,
staff does not recommend that a template be provided for this
letter because the Department prefers to grant each applicant
flexibility in wording the notification. Points for this item are con-
sistent with all legislation.

Board Response: The Board added points into the QAP (posi-
tive and negative points) for letters of support or opposition from
mayors, city council members, judges and county commission-
ers. The Board also directed the Department to seek an opinion
from the State Attorney General on this issue.

"(C) Community Support from Elected Officials. Points will
be awarded based on the written statements of support or
opposition from local and state elected officials representing
constituents in areas that include the location of the Develop-
ment. Letters of support must identify the specific Development
and must clearly state support or opposition of the specific
Development at the proposed location. This documentation
will be accepted with the Application or through delivery to the
Department from the Applicant or official no later than May 31,
2004. Letters received after May 31, 2004 will be summarized
for the Board in the board summary provided by staff, but will
not affect the score of the Application. Officials to be consid-
ered are those officials in office at the time the Application is
submitted. Letters of support from state officials that do not
represent constituents in areas that include the location of
the Development will not qualify for points under this Exhibit.
Points can be awarded for letters of support or opposition
as identified in clauses (i) through (iii) of this subparagraph,
not to exceed a total of 12 points. Neutral letters, or letters
that do not specifically refer to the Development, will receive
neither positive nor negative points. The Governing Board has
directed the Department to request an opinion from the Attorney
General on whether recent legislation permits scoring for input
from officials other than state officials. If the Attorney General
renders an opinion that only input from state officials may be
scored, then city and county input will not be scored."

(i) from State of Texas Representative or Senator (support letters
are 3 points each, maximum of 6 points; opposition letters are -3
points each, maximum of -6 points); and

(ii) from the Mayor, City Council member for the area, or a reso-
lution from the City Council (support letters or resolutions are 3
points each, maximum of 3 points; opposition letters or resolu-
tions are -3 points each, maximum of -3 points)

(iii) from the County Judge, County Commissioner for the area,
or a resolution from the County Commission (support letters or
resolutions are 3 points each, maximum of 3 points; opposition
letters or resolutions are -3 points each, maximum of -3 points)"

§50.9(g)(6)(D) - Selection Criteria - Support and Consistency
with Local Planning

Comment: Comment suggests that there be notification provi-
sions to individuals and organizations who might need or want
to live in housing or who would otherwise support development of
housing. Comment recommends that points be awarded to ad-
vocacy organizations, social service agencies, civil rights orga-
nizations, tenant organizations, as well as others who may have
an interest in securing the development of affordable housing.

Department Response: The Department concurs that notifying
these entities would be beneficial. However, the Department will
be adding this item to §50.11.

Board Response: Department’s response accepted.

§50.9(g)(7)(B) - Selection Criteria - Development Characteristics
- Cost Per Square Foot

Comment: It is recommended that if the total development cost
does not exceed 95% of the average per square foot cost of de-
velopments in the Service Region based on prior cost certifica-
tions as adjusted for inflation, then the development would be
entitled to 8 points. If the costs, based on the same standards
are less than 100%, but greater than 95%, then the development
would be entitled to 2 points. Comment also states that the provi-
sion is not equitable to senior or transitional housing because of
additional costs characteristic of housing elderly and transitional
populations such as elevators, corridors, stairwells, clubhouses,
common space for supportive services. It is recommended that
the base limit be increased from $60 to $62. A separate base be
established for senior housing in recognition of the added costs
Since in its bond underwriting, TDHCA has a range for senior
housing that is 17.3% higher than garden style apartments, we
recommend that this adjustment be extended to the 9% program.
This would take the senior base to $73. This same base should
be considered for Single Family housing as well. The use of Net
Rentable Area as the denominator in calculating cost per square
foot rather than Gross Square footage unfairly penalizes devel-
opers who put more common amenities into their developments.
TAAHP recommends that the accurate approach to determining
cost per square foot is to use Gross Square Footage as the de-
nominator rather than the Net Rentable.

Department Response: Staff concurs with the recommendation
to increase the base limit to $62 and the senior base to $73. Staff
does not agree with use of Net Rentable Area as the denomina-
tor in calculating cost per square foot rather than Gross Square
footage because at the Application stage, it is difficult to verify
without detailed building plans.

"(B) Cost per Square Foot. For this exhibit, hard costs shall be
defined as construction costs, including site work, contingency,
contractor profit, overhead and general requirements, as repre-
sented in the Development Cost Schedule. This calculation does
not include indirect construction costs. The calculation will be
hard costs per square foot of net rentable area (NRA). The cal-
culations will be based on the hard cost listed in the Development
Cost Schedule and NRA shown in the Rent Schedule of the Ap-
plication. Developments do not exceed $73 per square foot for
Qualified Elderly and Transitional Developments, and $62 for all
other Developments $60 per square foot. (9 points)."

Board Response: Department’s response accepted.

§50.9(g)(7)(C)(i-ii) - Selection Criteria - Development Character-
istics- Amenities

Comment: It is recommended that a maximum of 25 points be
available for providing the developer a list of amenities to se-
lect from in order to achieve up to the maximum points allow-
able. Comment recommends moving the threshold items for full
perimeter fencing, public telephones, community laundry room
and/or laundry hookups and furnished community room to this
section for points. Comment also states that the current list of
amenities has the effect of encouraging applicants to include

ADOPTED RULES December 26, 2003 28 TexReg 11537



amenities that are unjustified by market requirements. Com-
ment: Senior Communities have expensive covered breezeways
that should be included in the amenities.

Department Response: Staff does not concur with the recom-
mendation to change the point value of these amenities because
they represent the recommendations of the 2004 QAP working
group and are within the legislated requirements for points. Staff
suggests that other revisions to this item be revisited by the 2005
QAP working group.

Board Response: Department’s response accepted.

§50.9(g)(7)(C)(xvii) - Selection Criteria - Development Charac-
teristics- Amenities

Comment: Comment suggests the need for points for evapora-
tive coolers in dry climates. Additional comment strongly sug-
gests that, according to 2 HVAC companies/ engineers, 13 and
14 SEER A/C’s evaporative coil operates warmer than a 12 and
causes costly problems. It is recommended that points are not
offered.

Department Response: Delete "14 SEER" and add "12 SEER
HVAC or evaporative coolers in dry climates.

"(xvii) 12 SEER HVAC or evaporative coolers in dry climates(3
points);"

Board Response: Department’s response accepted.

§50.9(g)(7)(D) - Selection Criteria- Amenities

Comment: No public comment received.

Department Response: No alteration proposed.

Board Response: The Board streamlined the amenities listed in
the threshold section of the QAP, §50.9(f)(4)(A), into this section.
Therefore, this section was revised as noted below.

"(D) Common Amenities. All Developments, must meet at least
the minimum threshold of points to satisfy the Threshold require-
ment under §50.9(f)(4)(A). To receive additional points for this
exhibit, Developments must first provide a minimum number of
common amenities in relation to the Development size being pro-
posed. The amenities selected must be selected from clause (iii)
of this subparagraph and made available for the benefit of all ten-
ants. If fees in addition to rent are charged for amenities, then
the amenity may not be included among those provided to com-
plete this exhibit."

"(iii) Amenities for selection include those items listed in sub-
clauses (I) through (XXIII) of this clause. Both Developments
designed for families and Qualified Elderly Developments can
earn points for providing each identified amenity unless the item
is specifically restricted to one type of Development. All ameni-
ties must meet accessibility standards as further described in
§50.9(f)(4)(D) of this title. An Application can only count an
amenity once, therefore combined functions (a library which
is part of a community room) only count under one category.
Spaces for activities must be sized appropriately to serve the
anticipated population.

(I) Full perimeter fencing with controlled gate access (3 points)

(II) Gazebo w/sitting area (1 point)

(III) Accessible walking path (1 point)

(IV) Community gardens (1 point)

(V) Community laundry room and/or laundry hook-ups in Units
(no hook-up fees of any kind may be charged to a tenant for use
of the hook-ups (1 point);

(VI) Public telephone(s) available to tenants 24 hours a day (2
points);

(VII) A service coordinator office (1 point);

(VIII) Barbecue grills and picnic tables- at least one for every 50
Units (1 point)

(IX) Covered pavilion w/barbecue grills and tables (2 points)

(X) Swimming pool (3 points)

(XI) Furnished fitness center (2 points)

(XII) Equipped Business Center (computer and fax machine) (2
points)

(XIII) Game/TV/Community room (1 point)

(XIV) Library (separate from the community room) (1 point)

(XV) Enclosed sun porch or covered community porch/patio (2
points)

(XVI) Service coordinator office in addition to leasing offices (1
point)

(XVII) Senior Activity Room (Arts and Crafts, Health Screening,
etc.)- Only Qualified Elderly Developments Eligible (2 points)

(XVIII) Secured Entry (elevator buildings only) - (1 point)

(XIX) Horseshoe or Shuffleboard Court- Only Qualified Elderly
Developments Eligible (1 point)

(XX) Community Dining Room w/full or warming kitchen - Only
Qualified Elderly Developments Eligible (3 points)

(XXI) Two Children’s Playgrounds Equipped for 5 to 12 year olds,
two Tot Lots, or one of each - Only Family Developments Eligible
(2 points)

(XXII) Sport Court (Tennis, Basketball or Volleyball) - Only Family
Developments Eligible (2 points)

(XXIII) Furnished and staffed Children’s Activity Center - Only
Family Developments Eligible (3 points)"

§50.9(g)(7)(D)(iiii) - Selection Criteria - Development Character-
istics

Comment: Comment supports accessible walkways throughout
the development to ensure that people with mobility impairments
may access all parts of the complex.

Department Response: The Department recognizes the need
for accessibility and will continue to enforce all legislated require-
ments surrounding the issue.

Board Response: Department’s response accepted.

§50.9(g)(8) - Selection Criteria - Sponsor Characteristics- Expe-
rience

Comment: Comment request the elimination of points proposed
for developers because they have received tax credits in prior
years. To penalize new entrants into the tax credit allocation
process by awarding points to those developers who have al-
ready been successful seems to reject the Department’s desire
to enable capacity building. Other comment suggests that a
maximum of 5 points be allowed for applicants with experience.
Other comment states that since it is common to have delays in
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the issuance of 8609s of six to nine months following completion,
the documentation to meet this requirement should be either a
Certificate of Occupancy (or equivalency) or an affidavit from the
Developer affirming that the development completed construc-
tion and that 8609s are in process. Other comment suggests
that General Contractor be added to the language.

Extensive comment also requests the reinstatement of the three
(3) points for HUB participation under §49.9(F)(5)(A) of the 2003
QAP. Comment support the points because it opens the door
for qualified minorities to participate in a meaningful way in the
program and will train other interested parties as a mentoring
process.

Department Response: Due to the strong public opposition to
this section and Department concern that individuals will be un-
duly excluded, staff recommends the deletion. Therefore, no
other comments will be implemented. Based on public support
and the Department’s support of minority enterprise, staff rec-
ommends the reinstatement of three points for HUB participa-
tion. Staff recommends the same language as was used in the
2003 QAP.

(8) Sponsor Characteristics. Evidence that a HUB, as certified by
the Texas Building and Procurement Commission, has an own-
ership interest in and materially participates in the development
and operation of the Development throughout the Compliance
Period. To qualify for these points, the Applicant must submit
a certification from the Texas Building and Procurement Com-
mission that the Person is a HUB at the close of the Application
Acceptance Period. Evidence will need to be supplemented, ei-
ther at the time the Application is submitted or at the time a HUB
certification renewal is received by the Applicant, confirming that
the certification is valid through July 31, 2004 and renewable af-
ter that date.

Board Response: The Department had inadvertently left off the
number of points to be given for this item in the QAP. Consistent
with the 2003 QAP, 3 points will be granted and therefore this
correction was made by the Board.

"(8) Sponsor Characteristics. Evidence that a HUB, as certi-
fied by the Texas Building and Procurement Commission, has
an ownership interest in and materially participates in the devel-
opment and operation of the Development throughout the Com-
pliance Period. To qualify for these points, the Applicant must
submit a certification from the Texas Building and Procurement
Commission that the Person is a HUB at the close of the Ap-
plication Acceptance Period. Evidence will need to be supple-
mented, either at the time the Application is submitted or at the
time a HUB certification renewal is received by the Applicant,
confirming that the certification is valid through July 31, 2004
and renewable after that date. (3 points)"

§50.9(g)(9) - Selection Criteria - Developments Targeting Tenant
Populations with Children

Comment: Comment requests that a maximum of 5 points be
awarded to properties that will have a 50% or more of total units
in the development have 2 or more bedrooms. Other comment
points to the fact that the "35% or more" test for 3 bedroom units
as currently written in §50.3(47)(G) conflicts with the unit descrip-
tion which only allows up to 30% 3 Bedroom units, as currently
written. Additionally, since 4 bedrooms are allowed for Single
Family, then this needs to read, "three of more" bedrooms.

Department Response: Staff concurs that the reference to four
bedroom units in single family designed homes is necessary.

"(96) Developments Targeting Tenant Populations of Individuals
with Children. The Rent Schedule of the Application must show
that 3550% or more of the Units in the Development have more
than 2 bedrooms (1 point)."

Board Response: The Board, under another item limited 3 bed-
room units to no more than 35% of the Units. Therefore, to en-
sure that points can still be attained for this item, the percentage
was adjusted to 30%.

"(96) Developments Targeting Tenant Populations of Individuals
with Children. The Rent Schedule of the Application must show
that 3050% or more of the Units in the Development have more
than 2 bedrooms (1 point)."

§50.9(g)(10) - Selection Criteria - Development Provides Sup-
portive Services to Tenants

Comment: Comment suggests modification of the current point
structure so that 3 points are awarded for this item and require
that the services be provided at no cost to the household.

Department Response: While the Department does not support
the point adjustment, staff does concur that clarification is
needed that supportive services can not be charged to the
household.

"(B) The Applicant must certify that the Development will provide
a combination of special supportive services appropriate for the
proposed tenants. The provision of supportive services will be
included in the LURA as selected from the list of services iden-
tified in this subparagraph. No fees may be charged to the ten-
ants for any of the services. Services must be provided on-site
or transportation to off-site services must be provided (maximum
of 6 points)."

Board Response: Department’s response accepted.

§50.9(g)(11)(F)(ii) - Selection Criteria - Tenant Characteristics

Comment: One commenter indicated that transitional points are
not feasible for the elderly developments because it is not real-
istic to have a transitional elderly development. Comment also
suggest that this section be taken out entirely because the legis-
lature did not prioritize transitional housing. Instead of this sec-
tion, comment recommends 3 points for both elderly and senior
populations.

Department Response: Staff values transitional housing for the
homeless and will continue to provide incentives for its construc-
tion when possible in policy. This is consistent with §42 and Ch.
2306. However, the maximum points are being reduced to 22
points.

"(F) Points will be awarded as follows:

(i) If all Units in the Development are designed solely for transi-
tional housing for homeless persons, 22 points will be awarded;
or

(ii) If at least 25% of the Units in the Development are designed
for transitional housing for homeless persons, 15 points will be
awarded."

Board Response: Department’s response accepted.

§50.9(g)(11) - Preservation of existing low income housing

Comment: The Draft QAP does not address points for
preserving existing affordable housing. However, Section
2306.008(b)(2) requires the "prioritizing available funding
and financing resources for affordable housing preservation
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activities." Thus, five points should be allowed if the application
involves preserving existing affordable housing. The At Risk
Set-aside is restricted to basically troubled properties while
2306.008.(b)(2) speaks to "affordable housing".

Department Response: The Department amply meets the
requirements of 2306.008 which requires prioritizing funds for
preservation. The At-Risk Set-Aside is designed specifically to
preserve housing at risk of losing its affordability. Additionally,
the Department utilizes its HOME funds for preservation activ-
ities and also has a Jr. Lien Housing Preservation Incentives
Program. No changes are recommended.

Board Response: Department’s response accepted.

§50.9(g)(12)(A) and (B)- Selection Criteria - Low Income Target-
ing

Comment: Comment indicated that clarification is needed in the
QAP language to indicate if 30% AMGI Units are included in the
total number of low income targeted units. Comment also indi-
cated that the graph and the corresponding points to Low Income
Targeting should be clearer in the handling of 30% units. It is pro-
posed that the second line in the graph be changed to read "40%
and 30% units" instead of the current "40%.". Other comment
stated: Based on interpretation of amended 2306.6710(b)(C)
and 2306.6710(e)(1), it is recommended that point structure be
revised. Comment also support current cap of 40% at 50%
AMGI. A typographical error was pointed out in paragraph (13).

Department Response: Staff does not concur with the legisla-
tive interpretation that point structure needs revision. While staff
believes it may be possible to split this section out into separate
categories for rents and incomes, the Department is concerned
about a major revision such as this; therefore, staff will recom-
mend that this issue be addressed by the 2005 Working Group.
Staff notes that rent level and income are most meaningful when
considered together. Staff concurs that clarification is needed
and will be more clear in specifically excluding 30% units for point
eligibility in this section. To address the typographical error, staff
recommends adding the word "not" before the figure 35.05%.

"(A) No more than 40% 50% of the total number of low income
units (including Units at 60% and 30% of AMGI) will be counted
as designated for tenants at or below 50% of the AMGI for pur-
poses of determining the points in the 50% and, 40% and 30%
AMGI categories. No more than 15%30% of the total number
of low income targeted units will be counted as designated for
tenants at or below 40% of the AMGI for purposes of determin-
ing the points in the 40% and 30% AMGI categories. No more
than 20% of the total number of low income targeted units will be
counted as designated for tenants at or below 30% of the AMGI
for purposes of determining the points in the 30% AMGI cate-
gory. For purposes of calculating "Total Low Income Targeted
Units" for this exhibit, Units at 30% and 60% of AMGI are also
included.

(B) For purposes of calculating points In the table below no Unit
may be counted twice in determining point eligibility. Use normal
rounding to the hundredth to calculate the percentages, points
and "Total Points" for 40% and 50% Units. In calculating the per-
centages, the denominator includes every low income Unit in the
Development, not just the 40% and 50% Units. Normal round-
ing disregards all digits that are more than one decimal place
past the digit rounded; therefore, the thousandths place must not
be rounded prior to rounding to the hundredth, e.g. 35.0449%
equals 35.04%, not 35.05%. To calculate "Rounded Total Points"

disregard the hundredth place in "Total Points" and round nor-
mally, eg. 7.50 equals 8 and 7.49 equals 7. The final total points
requested must be a whole number consistent with this rounding
methodology.

(C) Developments should be scored based on the structure in the
table below. Only Developments located in cities (or counties for
Developments not located within a city) whose AMGI is below the
statewide AMGI, may use Weight Factor B. All other Applicants
are required to use Weight Factor A."

Board Response: Department’s response accepted.

§50.9(g)(13) and (14) - Selection Criteria - Low Income Targeting
and Leveraging

Comment: Comment points to the fact that the provision in the
draft QAP is inconsistent with the §42(m)(1)(B)(ii) of IRS Code
regarding the treatment of developments in the Qualified Census
Tracts (QCTs). Specifically, the provision assigns fewer points
to developments in QCT’s for providing the same or even more
units at 30% AMGI than those outside QCTs. The simplest an-
swer is to do away with this preferential scoring and simply have
QCT location be a tie breaker. Comment received also indicates
that the number of points awarded for the production of hous-
ing affordable to families between 0% and 30% of AMI be in-
creased and one comment suggested the points be equal. The
2004 QAP Working Group recommended fewer points in this cat-
egory than in 13 in order to reward applicants that get outside
funding and then use this funding to produce 30% units. In the
draft, the points are higher for Paragraph 14 than they are 13 and
this should be reversed. Even though the Applicants are getting
points for leveraging, they are not required to have the $12,500
to $25,000 per unit amount needed to support 30% units. It is
recommended that the points go from 6/10/14 to 3/6/9. It was
the intent of the QAP Working Group that entities willing to com-
mit funds to get 30% units should get more points than entities
just using funds as leveraging for greater affordability. Comment
indicated a discrepancy between terminology of the sections as
it relates to subsidy sources. Comment also encourages that
local HOME funds continue to receive points for leveraging. A
typographical error was also pointed out.

Also since leveraging implies bringing outside funds to the table
the exemption for identity of interest voucher funding from a PHA
should be eliminated. A PHA can take the same vouchers to low
income targeting (Paragraph 13) and create 30% units. Addition-
ally, it appears the HUD Section 202 and HUD Section 811 Cap-
ital Advance Programs were inadvertently left out after "….Af-
fordable Housing Program from the Federal Home Loan Bank or
Tax Increment Financing, and must be in the form of a grant or a
forgivable loan." It is recommended that to qualify for the points
at least 20% of the total development costs be provided, whether
by grant, contribution or loan, from a non-related political entity.
Since most rural areas are non participating jurisdictions, rural
developments would qualify for these points if funding was pro-
vided by TDHCA’s HOME or Housing Trust Fund. Comment also
seeks clarification as to whether or not the Department intended
that HOPE VI not to qualify for these points, or is it an oversight.
To require the developer to secure soft money funds is a burden-
some requirement.

Department Response: The Department recognizes the inad-
vertent inconsistency with §42 and recommends a change in
language that does away with the dichotomy between QCTs and
non-QCTs for this scoring item. Also, as noted later in this docu-
ment, QCT location has been added as a tie breaker. While one
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comment was made that points be equal, §22 of SB264 is explicit
in its requirements to prioritize 30% units. Staff concurs with the
suggested changes that corrects the typographical error, allows
for the priority of points to 30% units by reducing points for lever-
aging, to reduce the current $25,000 per unit to $12,500, and the
clarification of language between the 2 sections.

Staff does not agree that the exemption for identity of interest
voucher funding from a PHA should be eliminated because staff
values any leveraging. Staff does not recommend the suggested
requirement that to qualify for points at least 20% of the total
development costs be provided, whether by grant, contribution
or loan, from a non-related political entity. The addition of HOPE
VI, HUD 811 and an exception for state HOME funds for non-
Participating Jurisdictions has been added.

"(13) Low Income Targeting Points for Serving Residents at 30%
of AMGI (up to 12 points). Applications that propose Units with
rents set at 30% AMGI and reserved for occupancy by extremely
low-income (those earning annual gross incomes of 30% or less
of the AGMI) will be awarded up to 12 points. Developments
must have a source of financing for the 30% units. Applicant
must submit evidence that the proposed Development has ei-
ther received development -based rental assistance from a gov-
ernmental or non-governmental entity, which does not have an
identity of interest with the Applicant (with the exception of Ap-
plications involving Public Housing Authorities); or received an
allocation of funds for on-site Development costs from a local
unit of government or a nonprofit organization, which is not re-
lated to the Applicant. Such funds can include Community De-
velopment Block Grant funds, HOPE VI, local HOME (not funded
from the Department), a local housing trust, Affordable Housing
Program from the Federal Home Loan Bank or Tax Increment Fi-
nancing, HUD Section 202, HUD Section 811 and HUD Section
8 and must be in the form of a grant or a forgivable loan (with
the exception of Applications involving Public Housing Authori-
ties). Points will be determined on a sliding scale based on the
percentage of 30% units. The Development must have already
applied for funding from the funding entity. Evidence at the appli-
cation stage shall include a copy of the application to the funding
entity and a letter from the funding entity indicating that the ap-
plication was received. No later than 14 days before the date
of the Board meeting at which staff will make their initial recom-
mendations for credit allocation to the Board, the Applicant or
Development Owner must either provide evidence of a commit-
ment for the required financing to the Department or notify the
Department that no commitment was received. If the required
financing commitment has not been received by that date, the
Application will have the points for this item deducted from its
final score and will be reevaluated for financial feasibility. No
funds from TDHCA’s HOME (with the exception of non-Partici-
pating Jurisdictions) or Housing Trust Fund sources will qualify
under this category. In order to qualify for these points, the Ap-
plicant must provide a 5 year rental assistance contract for de-
velopment-based vouchers for each 30% Unit or grant funds of
$12,500 per 30% Unit. Use normal rounding.

(A) 3% to 5% of total Development Units at 30% AMGI receives
8 points; or

(B) 6% to 8% of total Development Units at 30% AMGI receives
10 points; or

(C) 9% to 10% of total Development Units at 30% AMGI receives
12 points.

(14) Leveraging from local and private resources. An Application
may qualify for points under only one of subparagraphs (A) or (B)
of this paragraph. However, if an Applicant has requested points
under paragraph 13 of this section, the Application is not eligible
to receive points under this paragraph. (maximum of 9 points)

(A) Evidence that the proposed Development has received an al-
location of funds for on-site development costs from a local unit
of government or a nonprofit organization, which is not related to
the Applicant. Such funds can include Community Development
Block Grant funds, HOPE VI, local HOME (not funded from the
Department), a local housing trust, Affordable Housing Program
from the Federal Home Loan Bank or Tax Increment Financing,
HUD Section 202 , HUD Section 811 and HUD Section 8 and
must be … normal rounding. No funds from TDHCA’s HOME
(with the exception of non-Participating Jurisdictions) or Hous-
ing Trust Fund sources will qualify under this category. (up to 9
points).

(i) A contribution of $500 to $1,000 per Low Income Unit receives
3 points; or

(ii) A contribution of $1,001 to $3,500 per Low Income Unit re-
ceives 6 points; or

(iii) A contribution of $3,501 to $6,000 per Low Income Unit re-
ceives 9 points; or

(B) Evidence that the proposed Development is partially funded
by development-based Housing Choice or rental assistance
vouchers from a governmental or non-governmental entity for
a minimum of five years. Such entity cannot have an identity
of interest with the Applicant with the exception of Applications
involving Public Housing Authorities. Evidence … feasibility.
No funds from the Department’s HOME or Housing Trust Fund
sources will qualify under this category. Use normal rounding.
(up to 9 points).

(i) Development-Based Vouchers for 3% to 5% of the total Units
receives 3 points; or

(ii) Development-Based Vouchers for 6% to 8% of the total Units
receives 6 points; or

(iii) Development-Based Vouchers for 9% to 10% of the total
Units receives 9 points."

Board Response: Department’s response accepted.

§50.9(g)(15) - Selection Criteria-Length of Affordability Period

Comment: One point should be allowed for 5 additional years
and 2 points for 10 years. The points should be consistent with
the Legislative rankings in SB 264 and a maximum of 2 points is
sufficient to satisfy the policy.

Department Response: Legislation does not prohibit the current
structure. Staff recommends no change.

Board Response: Department’s response accepted.

§50.9(g)(15) - Senior or Homeless Populations

Comment: It is recommended that three points should be al-
lowed for developments serving elderly or homeless populations.
Again, the legislature has determined the priority of develop-
ments and these populations were not ranked. While it could
be argued that they could qualify for up to 5 points, it is recom-
mended that 3 points be used.

Department Response: The Department disagrees. Chapter
2306, as well as §42, IRC, direct the Department to score a

ADOPTED RULES December 26, 2003 28 TexReg 11541



number of criteria other than the nine located in 2306.6710.
§2306.6710 does not state that all other criteria must be scored
below the nine listed in §2306.6710. The Department seeks
to fulfill the purpose of CH 2306 and §42, and to harmonize
the statutory language from all sources. No changes are
recommended.

Board Response: Department’s response accepted.

§50.9(g)(16) - Selection Criteria - Right of First Refusal

Comment: It is recommended that two points should be granted
for providing a right of first refusal to those entities listed in
§2306.6725(b)(1) and only such entities. Since the Legislature
has required appropriate incentives for executing an agreement
to provide a right of first refusal to specified entities, the leg-
islative requirement would be violated by expanding the list of
eligible organizations or entities.

Department Response: Staff suggests establishing this as an
item for the 2005 QAP Working Group. Staff recommends no
change at this time and believes the provision is consistent with
§42 and Ch. 2306.

Board Response: Department’s response accepted.

§50.9(g)(16) - Notice to PHA of accepting Section 8 waiting list

Comment: It is proposed that one point be awarded for commit-
ting to a PHA that it will accept tenants from its waiting list.

Department Response: Staff makes a certification regarding this
threshold item. Having it be moved to selection is unnecessary.

Board Response: Department’s response accepted.

§50.9(g)(17) - Selection Criteria - Pre-Application Points

Comment: It is recommended that five points should be available
for all applications filed during the pre-application period. Other
comment suggests that it is difficult to predict points for support
and opposition and the item should be deleted from the self-
score. Comment also noted that a typographical error existed
in the reference to the support and opposition letters.

Department Response: The Department believes, after discus-
sion in the 2004 QAP Working Group that the current number of
points is acceptable and supported. The exemption of support
and opposition points from the pre-application was already men-
tioned in the QAP and will remain there. The typographical error
is remedied below.

"(D) be awarded by the Department achieve an Application score
that is not more than 5% greater or less than the number of points
awarded by the Department requested at Pre-Application, with
the exclusion of points for support and opposition under subsec-
tions (g)(2) and (g)(6)(C) of this title. An Applicant must choose,
at the time of Application either clause (i) or (ii) of this subpara-
graph:"

Board Response: Department’s response accepted.

§50.9(g)(18) - Selection Criteria - Point Reductions

Comment: One person recommended stronger point penalties
for items already on the ineligibility list. Comment suggests that
point reductions should be imposed on only meaningful trans-
gressions such as missing carryover or failure to close the con-
struction loan within the applicable time period for new construc-
tion. It is further recommended that substantial penalties be im-
posed for an applicant that submits false information especially
for non-disclosure of previous removal for failure to perform its

obligations. Additionally, it is recommended that a penalty of 5
points be imposed on an application that exceeds by 10% the av-
erage of tax credits requested per unit of all other applicant’s in
the region. Public policy demands the efficient use of tax credits.

Department Response: Because of the substantive revisions re-
quired to promulgate these suggested changes, and the adverse
effects these changes could cause to individuals who were not
affected by the rule as proposed, staff suggests establishing this
as an item for the 2005 QAP Working Group. Staff recommends
no change at this time.

Board Response: Department’s response accepted.

§50.9(h)- Tie Breaker Factors

Comment: Comment also suggested that for consistency with
the §42 requirement regarding QCTs, a tie breaker factor should
be reinstated for developments in QCT’s. Comment was re-
ceived that it was unclear how ties between developments (both
9% and 4%) would be handled throughout the year for the one
mile rule (both the three year and the one year) and for applica-
tion of the capture rate evaluation.

Department Response: The Department concurs that this
change is necessary for compliance with §42. The following
language is proposed to be added as (h)(5). Staff also has
added language that identifies how ties for the one mile rule
and capture rate evaluation will be handled. This requires some
renumbering of the section.

"(2) This clause identifies how ties will be handled when deal-
ing with the restrictions on location identified in §50.5(a)(8) and
§50.6(f), and in dealing with any issues relating to capture rate
calculation. When two Tax Exempt Bond Developments would
violate one of these restrictions, and only one Development can
be selected, the Department will utilize the lot number issued
during the Bond Review Board lottery in making its determina-
tion. When two competitive Housing Tax Credits Applications in
the Application Round would violate one of these restrictions,
and only one Development can be selected, the Department
will utilize the tie breakers identified in (h)(1) of this subsection.
When a Tax Exempt Bond Development and a competitive Hous-
ing Tax Credit Application in the Application Round would both
violate one of these restrictions, the following determination will
be used:

(A) Tax Exempt Bond Developments that have received their
reservation from the Bond Review Board prior to April 30, 2004
will take precedence over the Housing Tax Credit Application in
the 2004 Application Round; and

(B) Housing Tax Credit Applications in the 2004 Application
Round will take precedence over the Tax Exempt Bond Devel-
opments that have received their reservation from the Bond
Review Board between May 1, 2004 and July 31, 2004; and

(C) After July 31, 2004, a Tax Exempt Bond Development with
a reservation from the Bond Review Board will take precedence
over any Housing Tax Credit Application from the 2004 Applica-
tion Round on the Waiting List. However, if no reservation has
been issued, then the Waiting List Application will be eligible for
its allocation first."

Board Response: Department’s response accepted.

§50.10(a)(2)(K) - Board Decisions

Comment: Comment suggests that while it recognizes the scor-
ing constraints in legislation and the Department’s sensitivity and
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efforts to support fair housing, the Department should include an
"affirmatively furthering fair housing" factor in scoring.

Department Response: The Department currently includes fair
housing law as a specific discretionary factor that the Board may
apply in making allocation decisions. The Board is authorized to
not rely solely on points but may consider this and other named
discretionary factors. To clarify the scope of fair housing law,
staff recommends amending the rule to add, "…including affir-
matively furthering fair housing." For the 2005 QAP, further input
and discussion on how this item may be specifically scored will
be sought.

"(K) laws relating to fair housing, including affirmatively furthering
fair housing;"

Board Response: Department’s response accepted.

§50.11 - Required Notifications

Comment: If the Department receives an opposition notice from
the presiding officer of a community to a development, it would
be beneficial for the department to notify the applicant of the op-
position. As noted earlier, comment suggested that there should
be notification provisions to individuals and organizations who
might need or want to live in housing or who would otherwise sup-
port development of housing. Comment recommends that points
be awarded for advocacy organizations, social service agencies,
civil rights organizations, tenant organizations, as well as others
who may have an interest in securing the development of afford-
able housing.

Department Response: Staff concurs and suggests the following
language change to provide notice. The Department concurs
that notifying these entities would be beneficial. However, the
Department will be adding this item to §50.11. The QAP already
indicates that Applicants will be notified of any opposition.

"(ix) Advocacy organizations, social service agencies, civil rights
organizations, tenant organizations, or others who may have an
interest in securing the development of affordable housing."

Board Response: Department’s response accepted.

§50.14(a)(4) -Carryover, 10% Test

Comment: It is recommended that the Fair Housing Training be
required if the Development Owner and the Architect have not
previously attended such training until such time as there is a
change in the fair housing laws.

Department Response: Staff recommends no changes because
of the importance of this training and possible new develop-
ments.

Board Response: Department’s response accepted.

§50.15 - Closing of the Construction Loan

Comment: It is recommended that §50.15(a) be amended to pro-
vide for the reality of the inherent delays in obtaining construc-
tion loan documents for those developments relying on the De-
partment for construction financing. Thus, the deadline for such
properties would be the later of June 1 or 15 days after the con-
struction loan is closed. Additionally, clarification was requested
for the difference between 9% and 4% programs by adding, for
tax exempt bond transactions, the evidence must be submitted
not later than one year from the date of the Determination notice.

Department Response: Because of the time constraints put on
staff and legislative requirements, staff recommends no date

changes for 9% tax credits at this time. The department con-
curs with the recommendation for tax exempt bond transactions
and recommends the following language:

"(a) Closing of the Construction Loan. The Development Owner
must submit evidence of having closed the construction loan.
The evidence must be submitted no later than June 1 the sec-
ond Friday in June of the year after the execution of the Carryover
Allocation Document, and no later than 14 days after the clos-
ing of the construction loan for Tax Exempt Bond Developments,
with the possibility of an extension as described in §50.21 of this
title. At the time of submission of the documentation, the De-
velopment Owner must also submit a Management Plan and an
Affirmative Marketing Plan as further described in the Carryover
Allocation Procedures Manual. The Carryover Allocation will au-
tomatically be terminated if the Development Owner fails to meet
the aforementioned closing deadline (taking into account any ex-
tensions), and has not had an extension approved, and all credits
previously allocated to that Development will be recovered and
become a part of the State Housing Credit Ceiling for the appli-
cable year. Owners of Tax Exempt Bond Developments will be
fined $2,500 if this requirement is not fulfilled."

Board Response: Department’s response accepted.

§50.17(g) - Housing Credit Allocations

Comment: It is recommended that the Department accept the
inspections performed by TX-USDA-RHS for properties receiv-
ing financing from that governmental entity. See also companion
revisions to §50.19(b) and §50.21(h).

Department Response: Staff concurs with the recommendation
and suggests the following changes:

"(g) Development inspections shall be required to show that the
Development is built or rehabilitated according to required plans
and specifications. At a minimum, all Development inspections
must include an inspection for quality during the construction
process while defects can reasonably be corrected and a final
inspection at the time the Development is placed in service. All
such Development inspections shall be performed by the Depart-
ment or by an independent, third party Third Party inspector ac-
ceptable to the Department. The Development Owner shall pay
all fees and costs of said inspections as described in §4950.21 of
this title. For properties receiving financing through TX-USDA-
RHS, the Department shall accept the inspections performed by
TX-USDA-RHS in lieu of having other Third party Inspections."

Board Response: Department’s response accepted.

§50.18(b) - Appeals Process

Comment: Comment request a change in the current appeals
process so that a board decision can be appealed if it is a "bad
decision."

Department Response: The appeals policy, as integrated into
the QAP, is a legislative directive that can not be altered.

Board Response: Department’s response accepted.

§50.18(e) - Sale of Certain Tax Credit Properties

Comment: It is recommended that the procedure for the sale
of certain tax credit properties to selected entities be revised to
conform with the right of first refusal to tenant organizations or a
qualified nonprofit entity.
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Department Response: This section is consistent with
§2306.6726, Texas Government Code. Staff recommends no
changes.

Board Response: Department’s response accepted.

§50.18(h)- Alternative Dispute Resolution

Comment: As noted under §50.3(1), it was recommended that
the definition of Administrative Deficiency be revised to provide
for alternative dispute resolution (ADR) as required by SB 264.
Comment also recommended the addition of ADR at other points
in the tax credit process.

Department Response: As one step in implementing a policy
to encourage the use of appropriate ADR procedures pursuant
to §2306.082, the Department is recommending that a policy
regarding ADR be added to this section of the QAP. (This section
responds to any mention of ADR in any public comment and
should be considered a response for the entire document):

"(h)-Alternative Dispute Resolution Policy. In accordance with
§2306.082, Texas Government Code, it is the Department’s pol-
icy to encourage the use of appropriate alternative dispute reso-
lution procedures ("ADR") under the Governmental Dispute Res-
olution Act, Chapter 2009, Texas Government Code, to assist
in resolving disputes under the Department’s jurisdiction. As
described in Chapter 154, Civil Practices and Remedies Code,
ADR procedures include mediation and nonbinding arbitration.
Except as prohibited by the Department’s ex parte communica-
tions policy, the Department encourages informal communica-
tions between Department staff and applicants, and other inter-
ested persons, to exchange information and informally resolve
disputes. The Department also has administrative appeals pro-
cesses to fairly and expeditiously resolve disputes. If at anytime
an applicant or other person would like to engage the Depart-
ment in an ADR process, the person may send a proposal to
the Department’s General Counsel and Dispute Resolution Co-
ordinator. The proposal should describe the dispute and the de-
tails of the process proposed (including proposed participants,
third party, when, where, procedure, and cost). The Department
will evaluate whether the proposed process would fairly, expedi-
tiously, and efficiently assist in resolving the dispute and promptly
respond to the proposal."

Board Response: Department’s response accepted.

§50.19(b) - Housing Credit Allocations

Comment: It is recommended that the Department accept the in-
spections performed by TX-USDA-RHS for properties receiving
financing from RHS. See also companion revisions to §50.17(g)
and §50.21(h).

Department Response: The QAP already was drafted to accept
the TX-USDA-RHS inspections in this section of the QAP. No
changes are recommended.

Board Response: Department’s response accepted.

§50.21(h) - Housing Credit Allocations

Comment: It is recommended that the Department accept the
inspections performed by TX-USDA-RHS for properties receiv-
ing such financing from RHS.

Department Response: Staff concurs with the recommendation
and suggests the following changes:

"(h) Building Inspection Fee. The Building Inspection Fee must
be paid at the time the Commitment Fee is paid. The Build-
ing Inspection Fee for all Developments is $750.$500 Inspec-
tion fees in excess of $750 may be charged to the Development
Owner not to exceed an additional $250 per Development. De-
velopments receiving financing through TX-USDA-RHS that will
not have construction inspections performed through the Depart-
ment will be exempt from the payment of an inspection fee."

Board Response: Department’s response accepted.

§50.21(k) - Extension Requests

Comment: The initial extension should be an automatic one ap-
proved at the staff level since generally a Developer does not
know until the last minute that a closing has fallen through.

Department Response: Because the Board has been clear in
its interest in keeping track of all extensions, no change to the
current language is recommended.

Board Response: Department’s response accepted.

No Section (Proposed) - Migrant Housing Needs

Comment: Comment requests that migrant housing be catego-
rized as a "special need". Additionally, it is recommended that
the Department establish, through the scoring criteria and ap-
propriate set asides, sufficient funds to allow for the rehabilitation
or demolition and reconstruction of existing substandard migrant
labor housing and to undertake a statewide assessment of mi-
grant housing needs.

Department Response: Because of the substantive revisions re-
quired to promulgate this change, staff suggests establishing this
as an item for the 2005 QAP Working Group. Staff recommends
no change at this time.

Board Response: Department’s response accepted.

No Section (Proposed) - Minimum Threshold Score

Recommendation: Comment would like TDHCA staff to consider
establishing a minimum score for an application to be eligible for
an allocation. The TDHCA Board mentioned this concept once
at a meeting and it made good sense. A score in the vicinity of
50 - 60 would be appropriate.

Department Response: Staff does not agree with the proposed
suggestion to establish a minimum score for an application to be
eligible for an application for 2004. Because of the substantive
revisions required to promulgate this change, staff suggests es-
tablishing this as an item for the 2005 QAP Working Group. Staff
recommends no change at this time.

Board Response: Department’s response accepted.

No Section (Proposed) Selection Criteria-28

Recommendation: Award points for leveraging funds with the
514 and 538 programs

Department Response: The Department is interested in looking
into this idea, but to ensure appropriate comment regarding the
leveraging, staff will need more time to research this. Staff will
suggest this as an item for the 2005 QAP Working Group. Staff
recommends no change at this time.

Board Response: Department’s response accepted.

The new sections are adopted pursuant to the authority of Chap-
ters 2306, 2001, and 2002, Texas Government Code, V.T.C.A.,
and Section 42 of Internal Revenue Code of 1986, as amended,
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(26 U.S.C. Section 42) which provides the Department with
the authority to adopt rules governing the administration of the
Department and its programs; and Executive Order AWR-92-3
(March 4, 1992), which provides this Department with the
authority to make housing credit allocations in the State of
Texas.

Section 42 of Internal Revenue Code of 1986, as amended, (26
U.S.C. Section 42), provides for credits against federal income
taxes for owners of qualified low income rental housing projects.
That section provides for the allocation of available tax credit
amount by state housing credit agencies. As required by the In-
ternal Revenue Code, Section 42 (m)(1), the Department devel-
oped a Qualified Allocation Plan which was adopted by the gov-
erning board of the Department and submitted to the Governor
in accordance with Texas Government Code Section 2306.6724
and is contingent upon the Governor’s approval in accordance
with Texas Government Code Section 2306.6724(c).

No other code, article or statute is affected by these new sec-
tions.

§50.1. Purpose, Program Statement, Allocation Goals.

(a) Purpose. The Rules in this chapter apply to the allocation
by the Texas Department of Housing and Community Affairs (the De-
partment) of Housing Tax Credits authorized by applicable federal in-
come tax laws. The Internal Revenue Code of 1986, §42, as amended,
provides for credits against federal income taxes for owners of qualified
low income rental housing Developments. That section provides for
the allocation of the available tax credit amount by state housing credit
agencies. Pursuant to Executive Order AWR-92-3 (March 4, 1992), the
Department was authorized to make Housing Credit Allocations for the
State of Texas. As required by the Internal Revenue Code, §42(m)(1),
the Department developed this Qualified Allocation Plan (QAP) which
is set forth in this chapter. Sections in this chapter establish procedures
for applying for and obtaining an allocation of Housing Tax Credits,
along with ensuring that the proper threshold criteria, selection crite-
ria, priorities and preferences are followed in making such allocations.

(b) Program Statement. The Department shall administer the
program to encourage the development and preservation of appropri-
ate types of rental housing for households that have difficulty finding
suitable, accessible, affordable rental housing in the private market-
place; maximize the number of suitable, accessible, affordable resi-
dential rental units added to the state’s housing supply; prevent losses
for any reason to the state’s supply of suitable, accessible, affordable
residential rental units by enabling the rehabilitation of rental housing
or by providing other preventive financial support; and provide for the
participation of for-profit organizations and provide for and encourage
the participation of nonprofit organizations in the acquisition, develop-
ment and operation of accessible affordable housing developments in
rural and urban communities.

(c) Allocation Goals. It shall be the goal of this Department
and the Board, through these provisions, to encourage diversity through
broad geographic allocation of tax credits within the state, and in accor-
dance with the regional allocation formula, and to promote maximum
utilization of the available tax credit amount. The processes and crite-
ria utilized to realize this goal are described in §§50.8 and 50.9 of this
title, without in any way limiting the effect or applicability of all other
provisions of this title.

§50.2. Coordination with Rural Agencies.

To assure maximum utilization and optimum geographic distribution
of tax credits in rural areas, and to achieve increased sharing of
information, reduction of processing procedures, and fulfillment of

Development compliance requirements in rural areas, the Department
has entered into a Memorandum of Understanding (MOU) with the
TX-USDA-RHS to coordinate on existing, rehabilitated, and new
construction housing Developments financed by TX-USDA-RHS;
and will jointly administer the Rural Regional Allocation with the
Texas Office of Rural Community Affairs (ORCA). ORCA will assist
in developing all Threshold, Selection and Underwriting Criteria
applied to Applications eligible for the Rural Regional Allocation.
The Criteria will be approved by that Agency. To ensure that the
Rural Regional Allocation receives a sufficient volume of eligible
Applications, the Department and ORCA shall jointly implement
outreach, training, and rural area capacity building efforts.

§50.3. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Administrative Deficiencies--The absence of informa-
tion or a document from the Application which is important to a re-
view and scoring of the Application and is required under §§50.8(d)
and 50.9(e), (f) and (g) of this title.

(2) Affiliate--An individual, corporation, partnership, joint
venture, limited liability company, trust, estate, association, coopera-
tive or other organization or entity of any nature whatsoever that di-
rectly, or indirectly through one or more intermediaries, Controls, is
Controlled by, or is under common Control with any other Person, and
specifically shall include parents or subsidiaries. Affiliates also include
all General Partners, Special Limited Partners and Principals with at
least a 10% ownership interest.

(3) Agreement and Election Statement--A document in
which the Development Owner elects, irrevocably, to fix the Applica-
ble Percentage with respect to a building or buildings, as that in effect
for the month in which the Department and the Development Owner
enter into a binding agreement as to the housing credit dollar amount
to be allocated to such building or buildings.

(4) Applicable Fraction--The fraction used to determine
the Qualified Basis of the qualified low income building, which is the
smaller of the Unit fraction or the floor space fraction, all determined
as provided in the Code, §42(c)(1).

(5) Applicable Percentage--The percentage used to deter-
mine the amount of the Housing Tax Credit, as defined more fully in
the Code, §42(b).

(A) For purposes of the Application, the Applicable
Percentage will be projected at 10 basis points above the greater of:

(i) the current applicable percentage for the month
in which the Application is submitted to the Department, or

(ii) the trailing 1-year, 2-year or 3-year average rate
in effect during the month in which the Application is submitted to the
Department.

(B) For purposes of making a credit recommendation
at any other time, the Applicable Percentage will be based in order of
priority on:

(i) The percentage indicated in the Agreement and
Election Statement, if executed; or

(ii) The actual applicable percentage as determined
by the Code, §42(b), if all or part of the Development has been placed
in service and for any buildings not placed in service the percentage
will be the actual percentage as determined by Code, §42(b) for the
most current month; or
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(iii) The percentage as calculated in subparagraph
(A) of this paragraph if the Agreement and Election Statement has not
been executed and no buildings have been placed in service.

(6) Applicant--Any Person or Affiliate of a Person who
files a Pre-Application or an Application with the Department request-
ing a Housing Credit Allocation.

(7) Application--An application, in the form prescribed by
the Department, filed with the Department by an Applicant, including
any exhibits or other supporting material.

(8) Application Acceptance Period--That period of time
during which Applications for a Housing Credit Allocation from the
State Housing Credit Ceiling may be submitted to the Department
as more fully described in §§50.9(a) and 50.22 of this title. For Tax
Exempt Bond Developments this period is that period of time prior to
the deadline stated in §50.12 of this title.

(9) Application Round--The period beginning on the date
the Department begins accepting Applications for the State Housing
Credit Ceiling and continuing until all available Housing Tax Credits
from the State Housing Credit Ceiling (as stipulated by the Department)
are allocated, but not extending past the last day of the calendar year.

(10) Application Submission Procedures Manual--The
manual produced and amended from time to time by the Department
which sets forth procedures, forms, and guidelines for the filing of
Pre-Applications and Applications for Housing Tax Credits.

(11) Area Median Gross Income (AMGI)--Area median
gross household income, as determined for all purposes under and in
accordance with the requirements of the Code, §42.

(12) At-Risk Development--a Development that:

(A) has received the benefit of a subsidy in the form of
a below-market interest rate loan, interest rate reduction, equity incen-
tive, rental subsidy, Section 8 housing assistance payment, rental sup-
plement payment, rental assistance payment, or equity incentive under
the following federal laws, as applicable:

(i) Sections 221(d)(3), (4) and (5), National Housing
Act (12 U.S.C. Section 1715l);

(ii) Section 236, National Housing Act (12 U.S.C.
Section 1715z-1);

(iii) Section 202, Housing Act of 1959 (12 U.S.C.
Section 1701q);

(iv) Section 101, Housing and Urban Development
Act of 1965 (12 U.S.C. Section 1701s);

(v) any project-based assistance authority pursuant
to Section 8 of the U.S. Housing Act of 1937;

(vi) Sections 514, 515, 516, and 538 Housing Act of
1949 (42 U.S.C. Sections 1484, 1485, and 1486); and

(vii) Section 42, of the Internal Revenue Code of
1986 (26 U.S.C. Section 42), and

(B) is subject to the following conditions:

(i) the stipulation to maintain affordability in the
contract granting the subsidy is nearing expiration (expiration will
occur within two calendar years of July 31 of the year the Application
is submitted); or

(ii) the federally insured mortgage on the Develop-
ment is eligible for prepayment or is nearing the end of its mortgage

term (the term will end within two calendar years of July 31 of the year
the Application is submitted).

(C) An Application for a Development that includes the
demolition of the existing Units which have received the financial ben-
efit described in subparagraph (A) of this paragraph will not qualify
as an At-Risk Development unless the redevelopment will include the
same site, except that a Housing Authority proposing reconstruction
of public housing, supplemented with HOPE VI funding or funding
from their capital grant fund, will be qualified as an At-Risk Develop-
ment if it meets the requirements described in §50.7(b)(3) of this title.
Redevelopment of any type must include the same site as the original
development to qualify in this set-aside."

(D) Developments must be at risk of losing all afford-
ability on the site. However, Developments that have an opportunity to
retain or renew any of the financial benefit described in subparagraph
(A) of this paragraph must retain or renew all possible financial benefit
to qualify as an At-Risk Development.

(13) Bedroom--A portion of a Unit set aside for sleeping
which is no less than 100 square feet; has no width or length less than
8 feet; has at least one window that provides exterior access; and has
at least one closet that is not less than 2 feet deep and 3 feet wide and
high enough to accommodate 5 feet of hanging space.

(14) Board--The governing Board of the Department.

(15) Carryover Allocation--An allocation of current year
tax credit authority by the Department pursuant to the provisions of
the Code, §42(h)(1)(E) and Treasury Regulations, §1.42-6.

(16) Carryover Allocation Document--A document issued
by the Department, and executed by the Development Owner, pursuant
to §50.14 of this title.

(17) Carryover Allocation Procedures Manual--The man-
ual produced and amended from time to time by the Department which
sets forth procedures, forms, and guidelines for filing Carryover Allo-
cation requests.

(18) Code--The Internal Revenue Code of 1986, as
amended from time to time, together with any applicable regulations,
rules, rulings, revenue procedures, information statements or other
official pronouncements issued thereunder by the United States
Department of the Treasury or the Internal Revenue Service.

(19) Colonia--A geographic area located in a county some
part of which is within 150 miles of the international border of this state
and that:

(A) has a majority population composed of individuals
and families of low income and very low income, based on the fed-
eral Office of Management and Budget poverty index, and meets the
qualifications of an economically distressed area under §17.921, Water
Code; or

(B) has the physical and economic characteristics of a
colonia, as determined by the Texas Water Development Board.

(20) Commitment Notice--A notice issued by the Depart-
ment to a Development Owner pursuant to §50.13 of this title and also
referred to as the "commitment."

(21) Compliance Period--With respect to a building, the
period of 15 taxable years, beginning with the first taxable year of the
Credit Period pursuant to the Code, §42(i)(1).

(22) Control--(including the terms "Controlling," "Con-
trolled by", and/or "under common Control with") the possession,
directly or indirectly, of the power to direct or cause the direction
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of the management and policies of any Person, whether through the
ownership of voting securities, by contract or otherwise, including
specifically ownership of more than 50% of the General Partner
interest in a limited partnership, or designation as a managing General
Partner of a limited liability company.

(23) Cost Certification Procedures Manual--The manual
produced and amended from time to time by the Department which
sets forth procedures, forms, and guidelines for filing requests for IRS
Form(s) 8609 for Developments placed in service under the Housing
Tax Credit Program.

(24) Credit Period--With respect to a building within a De-
velopment, the period of ten taxable years beginning with the taxable
year the building is placed in service or, at the election of the Develop-
ment Owner, the succeeding taxable year, as more fully defined in the
Code, §42(f)(1).

(25) Department--The Texas Department of Housing and
Community Affairs, an agency of the State of Texas, established by
Chapter 2306, Texas Government Code, including Department em-
ployees and/or the Board.

(26) Determination Notice--A notice issued by the Depart-
ment to the Development Owner of a Tax Exempt Bond Development
which states that the Development may be eligible to claim Housing
Tax Credits without receiving an allocation of Housing Tax Credits
from the State Housing Credit Ceiling because it satisfies the require-
ments of this QAP; sets forth conditions which must be met by the
Development before the Department will issue the IRS Form(s) 8609
to the Development Owner; and specifies the Department’s determina-
tion as to the amount of tax credits necessary for the financial feasibility
of the Development and its viability as a rent restricted Development
throughout the affordability period.

(27) Developer--Any Person entering into a contract with
the Development Owner to provide development services with respect
to the Development and receiving a fee for such services (which fee
cannot exceed 15% of the Eligible Basis) and any other Person receiv-
ing any portion of such fee, whether by subcontract or otherwise.

(28) Development--A proposed qualified low income
housing project, for new construction or rehabilitation, as defined by
the Code, §42(g), that consists of one or more buildings containing
multiple Units, and that, if the Development shall consist of multiple
buildings, is financed under a common plan and is owned by the same
Person for federal tax purposes, and the buildings of which are either:

(A) located on a single site or contiguous site; or

(B) located on scattered sites and contain only rent-re-
stricted units.

(29) Development Consultant--Any Person (with or with-
out ownership interest in the Development) who provides professional
services relating to the filing of an Application, Carryover Allocation
Document, and/or cost certification documents.

(30) Development Owner--Any Person, General Partner, or
Affiliate of a Person who owns or proposes a Development or expects to
acquire Control of a Development under a purchase contract approved
by the Department.

(31) Development Team--All Persons or Affiliates thereof
that play a role in the development, construction, rehabilitation, man-
agement and/or continuing operation of the subject Property, which
will include any Development Consultant and Guarantor.

(32) Economically Distressed Area--Consistent with
§17.921, Texas Water Code, an area in which:

(A) water supply or sewer services are inadequate to
meet minimal needs of residential users as defined by Texas Water De-
velopment Board rules;

(B) financial resources are inadequate to provide water
supply or sewer services that will satisfy those needs; and

(C) an established residential subdivision was located
on June 1, 1989, as determined by the Texas Water Development Board.

(33) Eligible Basis--With respect to a building within a De-
velopment, the building’s Eligible Basis as defined in the Code, §42(d).

(34) Executive Award and Review Advisory Committee
("The Committee")--A Departmental committee that will make fund-
ing and commitment recommendations to the Board based upon the
evaluation of an Application in accordance with the housing priorities
as set forth in Chapter 2306, Texas Government Code, and as set forth
herein, and the ability of an Applicant to meet those priorities.

(35) Extended Housing Commitment--An agreement be-
tween the Department, the Development Owner and all successors in
interest to the Development Owner concerning the extended housing
use of buildings within the Development throughout the extended use
period as provided in the Code, §42(h)(6). The Extended Housing
Commitment with respect to a Development is expressed in the LURA
applicable to the Development.

(36) General Contractor--One who contracts for the con-
struction or rehabilitation of an entire Development, rather than a por-
tion of the work. The General Contractor hires subcontractors, such as
plumbing contractors, electrical contractors, etc., coordinates all work,
and is responsible for payment to the subcontractors. This party may
also be referred to as the "contractor."

(37) General Partner--That partner, or collective of part-
ners, identified as the general partner of the partnership that is the De-
velopment Owner and that has general liability for the partnership. In
addition, unless the context shall clearly indicate the contrary, if the De-
velopment Owner in question is a limited liability company, the term
"General Partner" shall also mean the managing member or other party
with management responsibility for the limited liability company.

(38) Governmental Entity--Includes federal or state agen-
cies, departments, boards, bureaus, commissions, authorities, and po-
litical subdivisions, special districts and other similar entities.

(39) Guarantor--Means any Person that provides, or is an-
ticipated to provide, a guaranty for the equity or debt financing for the
Development.

(40) Historic Development--A residential Development
that has received a historic property designation by a federal, state or
local government entity.

(41) Historically Underutilized Businesses (HUB)--Any
entity defined as a historically underutilized business with its principal
place of business in the State of Texas in accordance with Chapter
2161, Texas Government Code.

(42) Housing Credit Agency--A Governmental Entity
charged with the responsibility of allocating Housing Tax Credits pur-
suant to the Code, §42. For the purposes of this title, the Department
is the sole "Housing Credit Agency" of the State of Texas.

(43) Housing Credit Allocation--An allocation by the De-
partment to a Development Owner of Housing Tax Credit in accordance
with the provisions of this title.
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(44) Housing Credit Allocation Amount--With respect to a
Development or a building within a Development, that amount the De-
partment determines to be necessary for the financial feasibility of the
Development and its viability as a Development throughout the afford-
ability period and which it allocates to the Development.

(45) Housing Tax Credit ("tax credits")--A tax credit allo-
cated, or for which a Development may qualify, under the Housing Tax
Credit Program, pursuant to the Code, §42.

(46) HUD--The United States Department of Housing and
Urban Development, or its successor.

(47) Ineligible Building Types--Those Developments
which are ineligible, pursuant to this QAP, for funding under the
Housing Tax Credit Program, as follows:

(A) Hospitals, nursing homes, trailer parks, dormito-
ries (or other buildings that will be predominantly occupied by stu-
dents) or other facilities which are usually classified as transient hous-
ing (other than certain specific types of transitional housing for the
homeless and single room occupancy units, as provided in the Code,
§§42(i)(3)(B)(iii) and (iv)) are not eligible. However, structures for-
merly used as hospitals, nursing homes or dormitories are eligible for
Housing Tax Credits if the Development involves the conversion of the
building to a non-transient multifamily residential development.

(B) Any Qualified Elderly Development of two stories
or more that does not include elevator service for any Units or living
space above the first floor.

(C) Any Qualified Elderly Development with any Units
having more than two bedrooms.

(D) Any Development with building(s) with four or
more stories that does not include an elevator.

(E) Any Development proposing new construction,
other than a Development (new construction or rehabilitation) com-
posed entirely of single-family dwellings, having any Units with four
or more bedrooms.

(F) Any Development that violates the Integrated Hous-
ing Policy of the Department.

(G) Any Development involving new construction
(other than a Qualified Elderly Development, a single family devel-
opment or a transitional housing development) in which any of the
designs in clauses (i) through (iii) of this subparagraph are proposed.
For purposes of this limitation, a den, study or other similar space that
could reasonably function as a bedroom will be considered a bedroom.

(i) more than 60% of the total Units are one bedroom
Units; or

(ii) more than 45% of the total Units are two bed-
room Units; or

(iii) more than 35% of the total Units are three bed-
room Units.

(48) IRS--The Internal Revenue Service, or its successor.

(49) Land Use Restriction Agreement (LURA)--An agree-
ment between the Department and the Development Owner which is
binding upon the Development Owner’s successors in interest, that en-
cumbers the Development with respect to the requirements of this chap-
ter, Chapter 2306, Texas Government Code, and the requirements of the
Code, §42.

(50) Material Non-Compliance--A property located within
the state of Texas will be classified by the Department as being in mate-
rial non-compliance status if the non-compliance score for such prop-
erty is equal to or exceeds 30 points in accordance with the provisions
of §50.5(b)(3) of this title and under the methodology and point sys-
tem set forth in Chapter 60 of this title. A property located outside the
state of Texas will be classified by the Department as being in Material
Non-compliance status if the non-compliance score for such property
is equal to or exceeds 30 points in accordance with the provisions of
§50.5(b)(4) of this title and under the methodology and point system
set forth in Chapter 60 of this title.

(51) Minority Owned Business--A business entity at least
51% of which is owned by members of a minority group or, in the case
of a corporation, at least 51% of the shares of which are owned by
members of a minority group, and that is managed and Controlled by
members of a minority group in its daily operations. Minority group
includes women, African Americans, American Indians, Asian Ameri-
cans, and Mexican Americans and other Americans of Hispanic origin.

(52) ORCA--Office of Rural Community Affairs, as estab-
lished by Chapter 487, Texas Government Code.

(53) Person--Means, without limitation, any natural per-
son, corporation, partnership, limited partnership, joint venture, limited
liability company, trust, estate, association, cooperative, government,
political subdivision, agency or instrumentality or other organization
or entity of any nature whatsoever and shall include any group of Per-
sons acting in concert toward a common goal, including the individual
members of the group.

(54) Persons with Disabilities--A person who:

(A) has a physical, mental or emotional impairment
that:

(i) is expected to be of a long, continued and indefi-
nite duration,

(ii) substantially impedes his or her ability to live in-
dependently, and

(iii) is of such a nature that the disability could be
improved by more suitable housing conditions,

(B) has a developmental disability, as defined in the De-
velopmental Disabilities Assistance and Bill of Rights Act (42 U.S.C.
Section 15002),or

(C) has a disability, as defined in 24 CFR §5.403.

(55) Pre-Application--A preliminary application, in a form
prescribed by the Department, filed with the Department by an Ap-
plicant prior to submission of the Application, including any required
exhibits or other supporting material, as more fully described in §§50.8
and 50.22 of this title.

(56) Pre-Application Acceptance Period--That period of
time during which Pre-Applications for a Housing Credit Allocation
from the State Housing Credit Ceiling may be submitted to the
Department.

(57) Principal--the term Principal is defined as Persons that
will exercise Control over a partnership, corporation, limited liability
company, trust, or any other private entity. In the case of:

(A) partnerships, Principals include all General Part-
ners and Special LP and Principals with at least 10% ownership
interest;
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(B) corporations, Principals include any officer autho-
rized by the board of directors to act on behalf of the corporation, in-
cluding the president, vice president, secretary, treasurer and all other
executive officers, and each stock holder having a ten percent or more
interest in the corporation; and

(C) limited liability companies, Principals include all
managing members, members having a ten percent or more interest in
the limited liability company or any officer authorized to act on behalf
of the limited liability company.

(58) Prison Community--A city or town which is located
outside of a Metropolitan Statistical Area (MSA) or Primary Metropoli-
tan Statistical Area (PMSA) and was awarded a state prison within the
past five years.

(59) Property--The real estate and all improvements
thereon which are the subject of the Application (including all items of
personal property affixed or related thereto), whether currently existing
or proposed to be built thereon in connection with the Application.

(60) Qualified Allocation Plan (QAP)-- A plan adopted by
the Board, and approved by the Governor, under this title, and as pro-
vided in the Code, §42(m)(1) and as further provided in this chapter,
that:

(A) provides the threshold and scoring, and underwrit-
ing process based on housing priorities of the Department that are ap-
propriate to local conditions; and

(B) consistent with §2306.6710(e), Texas Government
Code, gives preference in Housing Credit Allocations to Developments
that, as compared to other Developments:

(i) when practicable and feasible based on docu-
mented, committed, and available Third-Party funding sources, serve
the lowest income tenants per housing tax credit; and

(ii) produce for the longest economically feasible
period the greatest number of high quality Units committed to
remaining affordable to any tenants who are income-eligible under the
Housing Tax Credit Program; and

(C) provides a procedure for the Department, the De-
partment’s agent, or private contractor of the Department to use in mon-
itoring compliance with the Qualified Allocation Plan, notifying the
IRS of noncompliance, and monitoring for noncompliance with habit-
ability standards through regular site visits.

(61) Qualified Basis--With respect to a building within a
Development, the building’s Eligible Basis multiplied by the Applica-
ble Fraction, within the meaning of the Code, §42(c)(1).

(62) Qualified Census Tract--Any census tract which is so
designated by the Secretary of HUD in accordance with the Code,
§42(d)(5)(C)(ii).

(63) Qualified Elderly Development--A Development
which meets the requirements of the federal Fair Housing Act and:

(A) is intended for, and solely occupied by, individuals
62 years of age or older; or

(B) is intended and operated for occupancy by at least
one individual 55 years of age or older per Unit, where at least 80% of
the total housing Units are occupied by at least one individual who is
55 years of age or older; and where the Development Owner publishes
and adheres to policies and procedures which demonstrate an intent by
the owner and manager to provide housing for individuals 55 years of
age or older. (See 42 U.S.C. Section 3607(b)).

(64) Qualified Market Analyst--A real estate appraiser cer-
tified or licensed by the Texas Appraiser or Licensing and Certification
Board or a real estate consultant or other professional currently active
in the subject property’s market area who demonstrates competency,
expertise, and the ability to render a high quality written report. The
individual’s performance, experience, and educational background will
provide the general basis for determining competency as a Market An-
alyst. Competency will be determined by the Department, in its sole
discretion. The Qualified Market Analyst must be a Third Party.

(65) Qualified Nonprofit Organization--An organization
that is described in the Code, §501(c)(3) or (4), as these cited
provisions may be amended from time to time, that is exempt from
federal income taxation under the Code, §501(a), that is not affiliated
with or Controlled by a for profit organization, and includes as
one of its exempt purposes the fostering of low income housing
within the meaning of the Code, §42(h)(5)(C). A Qualified Nonprofit
Organization may select to compete in one or more of the Set-Asides,
including, but not limited to, the nonprofit Set-Aside, the At-Risk
Development Set-Aside and the TX-USDA-RHS Set-Aside.

(66) Qualified Nonprofit Development--A Development in
which a Qualified Nonprofit Organization (directly or through a part-
nership or wholly-owned subsidiary) holds a controlling interest, ma-
terially participates (within the meaning of the Code, §469(h), as it
may be amended from time to time) in its development and operation
throughout the Compliance Period, and otherwise meets the require-
ments of the Code, §42(h)(5).

(67) Reference Manual--That certain manual, and any
amendments thereto, produced by the Department which sets forth
reference material pertaining to the Housing Tax Credit Program.

(68) Related Party-- Nothing in this definition is intended
to constitute the Department’s determination as to what relationship
might cause entities to be considered "related" for various purposes
under the Code.

(A) The following individuals or entities:

(i) the brothers, sisters, spouse, ancestors, and de-
scendants of a person within the third degree of consanguinity, as de-
termined by Chapter 573, Texas Government Code;

(ii) a person and a corporation, if the person owns
more than 50 percent of the outstanding stock of the corporation;

(iii) two or more corporations that are connected
through stock ownership with a common parent possessing more than
50 percent of:

(I) the total combined voting power of all
classes of stock of each of the corporations that can vote;

(II) the total value of shares of all classes of
stock of each of the corporations; or

(III) the total value of shares of all classes of
stock of at least one of the corporations, excluding, in computing that
voting power or value, stock owned directly by the other corporation;

(iv) a grantor and fiduciary of any trust;

(v) a fiduciary of one trust and a fiduciary of another
trust, if the same person is a grantor of both trusts;

(vi) a fiduciary of a trust and a beneficiary of the
trust;

(vii) a fiduciary of a trust and a corporation if more
than 50 percent of the outstanding stock of the corporation is owned by
or for:
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(I) the trust; or

(II) a person who is a grantor of the trust;

(viii) a person or organization and an organization
that is tax-exempt under the Code, §501(a), and that is controlled by
that person or the person’s family members or by that organization;

(ix) a corporation and a partnership or joint venture
if the same persons own more than:

(I) 50 percent of the outstanding stock of the cor-
poration; and

(II) 50 percent of the capital interest or the prof-
its’ interest in the partnership or joint venture;

(x) an S corporation and another S corporation if the
same persons own more than 50 percent of the outstanding stock of
each corporation;

(xi) an S corporation and a C corporation if the same
persons own more than 50 percent of the outstanding stock of each
corporation;

(xii) a partnership and a person or organization own-
ing more than 50 percent of the capital interest or the profits’ interest
in that partnership; or

(xiii) two partnerships, if the same person or organ-
ization owns more than 50 percent of the capital interests or profits’
interests.

(69) Rules--The Department’s Housing Tax Credit Quali-
fied Allocation Plan and Rules as presented in this title.

(70) Rural Area--An area that is located:

(A) outside the boundaries of a primary metropolitan
statistical area or a metropolitan statistical area;

(B) within the boundaries of a primary metropolitan sta-
tistical area or a metropolitan statistical area, if the statistical area has
a population of 20,000 or less and does not share a boundary with an
urban area; or

(C) in an area that is eligible for new construction or
rehabilitation funding by TX-USDA-RHS.

(71) Rural Development--A Development located within a
Rural Area and for which the Applicant applies for tax credits under
the Rural Regional Allocation.

(72) Selection Criteria--Criteria used to determine housing
priorities of the State under the Housing Tax Credit Program as specif-
ically defined in §50.9(g) of this title.

(73) Set-Aside--A reservation of a portion of the available
Housing Tax Credits to provide financial support for specific types of
housing or geographic locations or serve specific types of Applicants
as permitted by the Qualified Allocation Plan on a priority basis.

(74) State Housing Credit Ceiling--The limitation imposed
by the Code, §42(h), on the aggregate amount of Housing Credit Allo-
cations that may be made by the Department during any calendar year,
as determined from time to time by the Department in accordance with
the Code, §42(h)(3).

(75) Student Eligibility--Per the Code, §42(i)(3)(D), "A
unit shall not fail to be treated as a low-income unit merely because
it is occupied:

(A) by an individual who is:

(i) a student and receiving assistance under Title IV
of the Social Security Act (42 U.S.C. §§601 et seq.), or

(ii) enrolled in a job training program receiving as-
sistance under the Job Training Partnership Act (29 USCS §§1501 et
seq., generally; for full classification, consult USCS Tables volumes)
or under other similar Federal, State, or local laws, or

(B) entirely by full-time students if such students are:

(i) single parents and their children and such parents
and children are not dependents (as defined in section 152) of another
individual, or

(ii) married and file a joint return."

(76) Tax Exempt Bond Development--A Development
which receives a portion of its financing from the proceeds of tax
exempt bonds which are subject to the state volume cap as described
in the Code, §42(h)(4), such that the Development does not receive
an allocation of tax credit authority from the State Housing Credit
Ceiling.

(77) Third Party--A Third Party is a Person who is not an:

(A) Applicant, General Partner, Developer, or General
Contractor, or

(B) an Affiliate or a Related Party to the Applicant,
General Partner, Developer or General Contractor, or

(C) Person(s) receiving any portion of the contractor fee
or developer fee.

(78) Threshold Criteria--Criteria used to determine
whether the Development satisfies the minimum level of acceptability
for consideration as specifically defined in §50.9(f) of this title.

(79) Total Housing Development Cost--The total of
all costs incurred or to be incurred by the Development Owner in
acquiring, constructing, rehabilitating and financing a Development,
as determined by the Department based on the information contained
in the Application. Such costs include reserves and any expenses
attributable to commercial areas. Costs associated with the sale or use
of Housing Tax Credits to raise equity capital shall also be included
in the Total Housing Development Cost. Such costs include but are
not limited to syndication and partnership organization costs and fees,
filing fees, broker commissions, related attorney and accounting fees,
appraisal, engineering, and the environmental site assessment.

(80) TX-USDA-RHS--The Rural Housing Services (RHS)
of the United States Department of Agriculture (USDA) serving the
State of Texas (formerly known as TxFmHA) or its successor.

(81) Unit--Any residential rental unit in a Development
consisting of an accommodation including a single room used as
an accommodation on a non-transient basis, that contains complete
physical facilities and fixtures for living, sleeping, eating, cooking and
sanitation.

§50.4. State Housing Credit Ceiling.
The Department shall determine the State Housing Credit Ceiling for
each calendar year as provided in the Code, §42(h)(3)(C), using such
information and guidance as may be made available by the Internal
Revenue Service. The Department shall publish each such determina-
tion in the Texas Register within 30 days after the receipt of such infor-
mation as is required for that purpose by the Internal Revenue Service.
The aggregate amount of commitments of Housing Credit Allocations
made by the Department during any calendar year shall not exceed the
State Housing Credit Ceiling for such year as provided in the Code,
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§42. Housing Credit Allocations made to Tax Exempt Bond Develop-
ments are not included in the State Housing Credit Ceiling.

§50.5. Ineligibility, Disqualification and Debarment, Applicant Stan-
dards, Representation by Former Board Member or Other Person.

(a) Ineligibility. An Application will be ineligible if:

(1) The Applicant, Development Owner, Developer or
Guarantor has been or is barred, suspended, or terminated from
procurement in a state or federal program or listed in the List of Parties
Excluded from Federal Procurement or Non-Procurement Programs;
or,

(2) The Applicant, Development Owner, Developer or
Guarantor has been convicted of a state or federal crime involving
fraud, bribery, theft, misrepresentations of material facts, misappropri-
ation of funds, or other similar criminal offenses within fifteen years
preceding the Application deadline; or,

(3) The Applicant, Development Owner, Developer or
Guarantor at the time of Application is: subject to an enforcement
action under state or federal securities law; is subject to a federal
tax lien; or is the subject of an enforcement proceeding with any
Governmental Entity; or

(4) The Applicant, Development Owner, Developer or
Guarantor with any past due audits has not submitted those past due
audits to the Department in a satisfactory format on or before the
close of the Application Acceptance Period. A Person is not eligible
to receive a commitment of Housing Tax Credits from the Department
if any audit finding or questioned or disallowed cost is unresolved
as of June 1 of each year, or for Tax Exempt Bond Developments is
unresolved as of the date the Application is submitted; or

(5) At the time of Application or at any time during the two-
year period preceding the date the Application Round begins (or for
Tax Exempt Bond Developments any time during the two-year period
preceding the date the Application is submitted to the Department), the
Applicant or a Related Party is or has been:

(A) a member of the Board; or

(B) the Executive Director, a Deputy Executive Direc-
tor, the Director of Multifamily Finance Production, the Director of
Portfolio Management and Compliance, the Director of Real Estate
Analysis, or a manager over housing tax credits employed by the De-
partment.

(6) The Applicant proposes to replace in less than 15 years
any private activity bond financing of the Development described by
the Application, unless:

(A) the Applicant proposes to maintain for a period of
30 years or more 100 percent of the Development Units supported by
Housing Tax Credits as rent restricted and exclusively for occupancy
by individuals and families earning not more than 50 percent of the
Area Median Gross Income, adjusted for family size; and

(B) at least one-third of all the units in the Development
are public housing units or Section 8 Development-based units; or,

(7) The Development is located in a municipality or, if lo-
cated outside a municipality, a county, that has more than twice the
state average of units per capita supported by Housing Tax Credits or
private activity bonds unless the Applicant:

(A) has obtained prior approval of the Development
from the governing body of the appropriate municipality or county
containing the Development in the form of a resolution; and

(B) has included in the Application a written statement
of support from that governing body referencing this rule and authoriz-
ing an allocation of housing tax credits for the Development; or

(8) The Applicant proposes to construct a new Develop-
ment that is located one linear mile (measured by a straight line on a
map) or less from a Development that:

(A) serves the same type of household as the new De-
velopment, regardless of whether the Developments serve families, el-
derly individuals, or another type of household;

(B) has received an allocation of Housing Tax Credits
(including Tax Exempt Bond Developments) for new construction at
any time during the three-year period preceding the date the application
round begins (or for Tax Exempt Bond Developments the three-year
period preceding the date the Volume I is submitted); and

(C) has not been withdrawn or terminated from the
Housing Tax Credit Program.

(D) An Application is not ineligible under this para-
graph if:

(i) the Development is using federal HOPE VI funds
received through the United States Department of Housing and Urban
Development; locally approved funds received from a public improve-
ment district or a tax increment financing district; funds provided to
the state under the Cranston-Gonzalez National Affordable Housing
Act (42 U.S.C. Section 12701 et seq.); or funds provided to the state
and participating jurisdictions under the Housing and Community De-
velopment Act of 1974 (42 U.S.C. Section 5301 et seq.); or

(ii) the Development is located in a county with a
population of less than one million; or

(iii) the Development is located outside of a
metropolitan statistical area; or

(iv) the local government where the Development is
to be located has by vote specifically allowed the construction of a new
Development located within one linear mile or less from a Develop-
ment described under subparagraphs (A) through (C) of this paragraph.

(E) In determining the age of an existing development
as it relates to the application of the three-year period, the development
will be considered from the date the Board took action on approving
the allocation of tax credits. For example, a Development whose credits
were approved by the Board on March 15, 2002, could not have a new
Development located within one mile until March 16, 2005. In dealing
with ties between two or more Developments as it relates to this rule,
refer to §50.9(h) of this title.

(b) Disqualification and Debarment. The Department will dis-
qualify an Application, and/or debar a Person (see 2306.6721, Texas
Government Code), if it is determined by the Department that those
issues identified in paragraphs (1) through (6) of this subsection exist.
The Department shall debar a Person for the longer of, one year from
the date of debarment, or until the violation causing the debarment has
been remedied. Causes for disqualification and debarment include:

(1) The provision of fraudulent information, knowingly
false documentation, or other intentional or negligent material misrep-
resentation in the Application or other information submitted to the
Department at any stage of the evaluation or approval process; or,

(2) at the time of Application or at any time during the
two-year period preceding the date the application round begins (or for
Tax Exempt Bond Developments any time during the two-year period
preceding the date the Application is submitted to the Department), the
Applicant or a Related Party is or has been:
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(A) a member of the Board; or

(B) the executive director, the deputy executive direc-
tor for programs, the deputy executive director for housing operations,
the director of multifamily finance production, the director of portfo-
lio management and compliance or the director of real estate analysis
employed by the Department.

(3) The Applicant, Development Owner, Developer or
Guarantor that is active in the ownership or Control of one or more
other rent restricted rental housing properties in the state of Texas
funded by the Department is in Material Non-Compliance with the
LURA (or any other document containing an Extended Housing
Commitment) or the program rules in effect for such property on the
date the Application Round closes or upon the date of filing Volume
I of the Application for a Tax Exempt Bond Development, and such
Material-Noncompliance is not corrected as provided herein. Any cor-
rective action documentation affecting the Material Non-Compliance
status score for Applicants competing in the 2004 Application Round
must be received by the Department no later than 30 days prior to the
close of the Application Acceptance Period, and any corrective action
documentation affecting the Material Non-Compliance status score for
Applicants with a Tax Exempt Bond Development must be received
by the Department no later than 30 days prior to the submission of
Volumes I and II. The Department may take into consideration the
representations of the Applicant regarding compliance violations
described in §50.9(f)(9)(C) and (D) of this title; however, the records
of the Department are Controlling; or,

(4) The Applicant, Development Owner, Developer or
Guarantor that is active in the ownership or Control of one or more
other rent restricted rental housing properties outside of the state of
Texas has an incidence of non-compliance with the LURA or the
program rules in effect for such tax credit property as reported on the
Uniform Application Previous Participation Certification and/or as
determined by the state regulatory authority for such state and such
non-compliance is determined to be Material Non-Compliance by the
Department using methodology as set forth in Chapter 60 of this title,
to be proposed; or,

(5) The Applicant or the Development Owner that is active
in the ownership or Control of one or more tax credit properties in the
state of Texas has failed to pay in full any fees billed by the Department
after the due date has passed, as further described in §50.21 of this title;
or

(6) the Applicant or a Related Party, the Development
Owner, or the General Contractor, or any Affiliate of the General Con-
tractor that is active in the ownership or Control of the Development,
or individual employed as a lobbyist or in another capacity on behalf
of the Development, communicates with any Board member with
respect to the Development during the period of time starting with
the time an Application is submitted until the time the Board makes
a final decision with respect to any approval of that Application,
unless the communication takes place at any board meeting or public
hearing held with respect to that Application. Communication with
Department staff must be in accordance with §50.9(b) of this title;
violation of the communication restrictions of §50.9(b) is also a basis
for disqualification and/or debarment.

(7) It is determined by the Department’s General Counsel
that there is evidence that establishes probable cause to believe that an
Applicant, Development Owner, Developer, or any of their employ-
ees or agents has violated a state revolving door or other standard of
conduct or conflict of interest statute, including Section 2306.6733,
Texas Government Code, or a section of Chapter 572, Texas Govern-
ment Code, in making, advancing, or supporting the Application.

(c) Certain Applicant and Development Standards. Notwith-
standing any other provision of this section, the Department may not
allocate tax credits to a Development proposed by an Applicant if the
Department determines that:

(1) the Development is not necessary to provide needed
decent, safe, and sanitary housing at rental prices that individuals or
families of low and very low income or families of moderate income
can afford;

(2) the Development Owner undertaking the proposed De-
velopment will not supply well-planned and well-designed housing for
individuals or families of low and very low income or families of mod-
erate income;

(3) the Development Owner is not financially responsible;

(4) the Development Owner has contracted, or will con-
tract for the proposed Development with, a Developer that:

(A) is on the Department’s debarred list, including any
parts of that list that are derived from the debarred list of the United
States Department of Housing and Urban Development;

(B) has breached a contract with a public agency and
failed to cure that breach; or

(C) misrepresented to a subcontractor the extent
to which the Developer has benefited from contracts or financial
assistance that has been awarded by a public agency, including the
scope of the Developer’s participation in contracts with the agency
and the amount of financial assistance awarded to the Developer by
the agency;

(5) the financing of the housing Development is not a pub-
lic purpose and will not provide a public benefit; and

(6) the Development will be undertaken outside the author-
ity granted by this chapter to the Department and the Development
Owner. (See §2306.223, Texas Government Code).

(d) Representation by Former Board Member or Other Person.

(1) A former Board member or a former executive director,
deputy executive director, director of multifamily finance production,
director of portfolio management and compliance, director of real es-
tate analysis or manager over housing tax credits previously employed
by the Department may not:

(A) for compensation, represent an Applicant or one of
its Related Parties for an allocation of tax credits before the second an-
niversary of the date that the Board member’s, director’s, or manager’s
service in office or employment with the Department ceased;

(B) represent any Applicant or a Related Party of an Ap-
plicant or receive compensation for services rendered on behalf of any
Applicant or Related Party regarding the consideration of an Appli-
cation in which the former board member, director, or manager par-
ticipated during the period of service in office or employment with the
Department, either through personal involvement or because the matter
was within the scope of the board member’s, director’s, or manager’s
official responsibility; or for compensation, communicate directly with
a member of the legislative branch to influence legislation on behalf of
an Applicant or Related Party before the second anniversary of the date
that the board member’s, director’s, or manager’s service in office or
employment with the Department ceased.

(2) A Person commits an offense if the Person violates this
section. An offense under this section is a Class A misdemeanor. (See
2306.6733, Texas Government Code).
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(e) Appeals and Administrative Deficiencies for Ineligibility,
Disqualification and Debarment. An Applicant or Person found ineli-
gible, disqualified, debarred or otherwise terminated under subsections
(a) through (d) of this section will first be notified in accordance with
the Administrative Deficiency process described in §50.9(d)(3) of this
title. They may also utilize the appeals process described in §50.18(b)
of this title.

§50.6. Site and Development Restrictions: Floodplain, Ineligible
Building Types, Scattered Site Limitations, Credit Amount, Limitations
on the Size of Developments, Rehabilitation Costs.

(a) Floodplain. Any Development proposing new construc-
tion located within the 100 year floodplain as identified by the Federal
Emergency Management Agency (FEMA) Flood Insurance Rate Maps
must develop the site so that all finished ground floor elevations are at
least one foot above the flood plain and parking and drive areas are no
lower than six inches below the floodplain, subject to more stringent lo-
cal requirements. If no FEMA Flood Insurance Rate Maps are available
for the proposed Development, flood zone documentation must be pro-
vided from the local government with jurisdiction identifying the 100
year floodplain. No Developments proposing rehabilitation, with the
exception of developments with federal funding assistance from HUD
or TX USDA-RHS, will be permitted in the 100 year floodplain unless
they already meet the requirements established in this subsection for
new construction.

(b) Ineligible Building Types. Applications involving Ineligi-
ble Building Types as defined in §50.3(47) of this title will not be con-
sidered for allocation of tax credits.

(c) Scattered Site Limitations. Consistent with §50.3(28) of
this title, a Development must be financed under a common plan, be
owned by the same Person for federal tax purposes, and the buildings
may be either located on a single site or contiguous site, or be located
on scattered sites and contain only rent-restricted units.

(d) Credit Amount. The Department shall issue tax credits
only in the amount needed for the financial feasibility and viability of a
Development throughout the affordability period. The issuance of tax
credits or the determination of any allocation amount in no way repre-
sents or purports to warrant the feasibility or viability of the Develop-
ment by the Department, or that the Development will qualify for and
be able to claim Housing Tax Credits. The Department will limit the
allocation of tax credits to no more than $1.2 million per Development.
The Department shall not allocate more than $2 million of tax credits
in any given Application Round to any Applicant, Developer, Related
Party or Guarantor. In order to encourage the capacity enhancement of
developers in rural areas, the Department will prorate the credit amount
allocated in situations where an Application is submitted in the Rural
Regional Allocation and the Development has 76 Units or less. To be
considered for this provision, a copy of a Joint Venture Agreement and
narrative on how this builds the capacity of the inexperienced develop-
ers is required. Tax Exempt Bond Development Applications are not
subject to these Housing Tax Credit limitations, and Tax Exempt Bond
Developments will not count towards the total limit on tax credits per
Applicant. The limitation does not apply:

(1) to an entity which raises or provides equity for one or
more Developments, solely with respect to its actions in raising or pro-
viding equity for such Developments (including syndication related ac-
tivities as agent on behalf of investors);

(2) to the provision by an entity of "qualified commercial
financing" within the meaning of the Code (without regard to the 80%
limitation thereof);

(3) to a Qualified Nonprofit Organization or other not-for-
profit entity, to the extent that the participation in a Development by

such organization consists only of the provision of loan funds, grants
or social services; and

(4) to a Development Consultant with respect to the provi-
sion of consulting services, provided the Development Consultant fee
received for such services does not exceed 10% of the fee to be paid
to the Developer (or 20% for Qualified Nonprofit Developments), or
$150,000, whichever is greater.

(e) Limitations on the Size of Developments.

(1) The minimum Development size will be 16 Units.

(2) Rural Developments involving new construction will be
limited to 76 Units unless the Market Analysis clearly documents that
larger developments are consistent with the comparables in the com-
munity and that there is significant demand for additional Units. Rural
Developments involving only rehabilitation do not have a size limita-
tion.

(3) Developments involving new construction, that are not
Tax Exempt Bond Developments, will be limited to 250 Units, wherein
the maximum rent restricted Units will be limited to 200 Units. Tax
Exempt Bond Developments will be limited to 250 Units. These maxi-
mum Unit limitations also apply to those Developments which involve
a combination of rehabilitation and new construction. Developments
that consist solely of acquisition/rehabilitation or rehabilitation only
may exceed the maximum Unit restrictions. For those Developments
which are a second phase or are otherwise adjacent to an existing tax
credit Development unless such proposed Development is being con-
structed to provide replacement of previously existing affordable mul-
tifamily units on its site (in a number not to exceed the original units
being replaced) or that were originally located within a one mile radius
from the proposed Development, the combined Unit total for the De-
velopments may not exceed the maximum allowable Development size,
unless the first phase has been completed and has attained Sustaining
Occupancy (as defined in §1.31 of this title) for at least six months.

(f) Limitations on the Location of Developments. Staff will
only recommend, and the Board may only allocate, housing tax credits
to more than one Development in the same calendar year if the De-
velopments are, or will be, located more than one linear mile apart as
determined by the Department. This limitation applies only to commu-
nities contained within counties with populations exceeding one mil-
lion (which for calendar year 2004 are Harris, Dallas, Tarrant and Bexar
Counties). For Tax Exempt Bond Developments, the year of the Devel-
opment is the calendar year in which the Board approves the housing
tax credits for the Development. In dealing with ties between two or
more Developments as it relates to this rule, refer to §50.9(h).

(g) Rehabilitation Costs. Rehabilitation Developments must
establish that the rehabilitation will substantially improve the condition
of the housing and will involve at least $6,000 per Unit in direct hard
costs.

(h) Unacceptable Sites. Developments will be ineligible if the
Development is located on a site that is determined to be unacceptable
by the Department.

§50.7. Regional Allocation Formula, Set-Asides, Redistribution of
Credits.

(a) Regional Allocation Formula. As required by 2306.111,
Texas Government Code, the Department uses a regional distribution
formula developed by the Department to distribute credits from the
State Housing Credit Ceiling to all urban/exurban areas and rural ar-
eas. The formula is based on the need for housing assistance, and the
availability of housing resources in those urban/exurban areas and rural
areas, and the Department uses the information contained in the De-
partment’s annual state low income housing plan and other appropriate
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data to develop the formula. This formula establishes separate targeted
tax credit amounts for rural areas and urban/exurban areas within each
of the Uniform State Service Regions. Each Uniform State Service Re-
gion’s targeted tax credit amount will be published in the Texas Regis-
ter and on the Department’s web site. The regional allocation for rural
areas is referred to as the Rural Regional Allocation and the regional
allocation for urban/exurban areas is referred to as the Urban/Exurban
Regional Allocation. Developments qualifying for the Rural Regional
Allocation must meet the Rural Development definition or be located
in a Prison Community. Approximately 5% of each region’s alloca-
tion for each calendar year shall be allocated to Developments which
are financed through TX-USDA-RHS and that meet the definition of
a Rural Development and do not exceed 76 Units if new construction.
These Developments will be attributed to the Rural Regional Allocation
in each region where they are located. Developments financed through
TX-USDA-RHS’s 538 Guaranteed Rural Rental Housing Program will
not be considered under this set-aside.

(b) Set-Asides. An Applicant may elect to compete in as many
of the following Set-Asides for which the proposed Development qual-
ifies:

(1) At least 10% of the State Housing Credit Ceiling for
each calendar year shall be allocated to Qualified Nonprofit Devel-
opments which meet the requirements of the Code, §42(h)(5). Quali-
fied Nonprofit Organizations must have the Controlling interest in the
Qualified Nonprofit Development applying for this Set-Aside. If the
organization’s Application is filed on behalf of a limited partnership,
the Qualified Nonprofit Organization must be the controlling manag-
ing General Partner. If the organization’s Application is filed on be-
half of a limited liability company, the Qualified Nonprofit Organiza-
tion must be the controlling Managing Member. Additionally, a Quali-
fied Nonprofit Development submitting an Application in the nonprofit
set-aside must have the nonprofit entity or its nonprofit affiliate or sub-
sidiary be the Developer or a co-Developer as evidenced in the devel-
opment agreement.

(2) At least 15% of the allocation to each Uniform State
Service Region will be set aside for allocation under the At-Risk Devel-
opment Set-Aside. Through this Set-Aside, the Department, to the ex-
tent possible, shall allocate credits to Applications involving the preser-
vation of developments designated as At-Risk Developments as defined
in §50.3(12) of this title and in both urban/exurban and rural commu-
nities in approximate proportion to the housing needs of each Uniform
State Service Region. A Housing Authority proposing reconstruction
of public housing supplemented with HOPE VI funding will be eligi-
ble to participate in this set-aside. In order to qualify for this set-aside,
the housing authority providing the HOPE VI funding must provide
evidence that it received a HOPE VI grant from HUD and made a com-
mitment that HOPE VI funds will be provided to the Development. To
qualify as an At-Risk Development, the Applicant must provide evi-
dence that it either is not eligible to renew, retain or preserve any por-
tion of the financial benefit described in §50.3(12)(A) of this title, or
provide evidence that it will renew, retain or preserve the financial ben-
efit described in §50.3(12)(A) of this title.

(c) Redistribution of Credits. If any amount of housing tax
credits remain after the initial commitment of housing tax credits
among the Rural Regional Allocation and Urban/Exurban Regional
Allocation within each Uniform State Service Region and among
the Set-Asides, the Department may redistribute the credits amongst
the different regions and Set-Asides depending on the quality of
Applications submitted as evaluated under the factors described in
§50.9(c) of this title and the level of demand exhibited in the Uniform
State Service Regions during the Allocation Round. However as
described in subsection (b)(1) of this section, no more than 90% of

the State’s Housing Credit Ceiling for the calendar year may go to
Developments which are not Qualified Nonprofit Developments. If
credits will be transferred from a Uniform State Service Region which
does not have enough qualified Applications to meet its regional credit
distribution amount, then those credits will be apportioned to the other
Uniform State Service Regions.

§50.8. Pre-Application: Submission, Evaluation Process, Threshold
Criteria and Review, Results.

(a) Pre-Application Submission. Any Applicant requesting a
Housing Credit Allocation may submit a Pre-Application to the De-
partment during the Pre-Application Acceptance Period along with the
required Pre-Application Fee as described in §50.21 of this title. Only
one Pre-Application may be submitted by an Applicant for each site
under the State Housing Credit Ceiling. The Pre-Application submis-
sion is a voluntary process. While the Pre-Application Acceptance Pe-
riod is open, Applicants may withdraw their Pre-Application and sub-
sequently file a new Pre-Application utilizing the original Pre-Appli-
cation Fee that was paid as long as no evaluation was performed by the
Department. The Department is authorized to request the Applicant
to provide additional information it deems relevant to clarify informa-
tion contained in the Pre-Application or to submit documentation for
items it considers to be Administrative Deficiencies. The rejection of
a Pre-Application shall not preclude an Applicant from submitting an
Application with respect to a particular Development or site at the ap-
propriate time.

(b) Communication with the Department. Applicants that sub-
mit a Pre-Application are restricted from communication with Depart-
ment staff as provided in §50.9(b) of this title.

(c) Pre-Application Evaluation Process. Eligible Pre-Applica-
tions will be evaluated for Pre-Application Threshold Criteria, and if
requested by the Applicant, evaluated in regard to the inclusive capture
rate as restricted under §1.32(g)(2) of this title. Any Application from a
TX-USDA-RHS 515 Development (including new construction and re-
habilitation) is exempted from the Pre-Application Evaluation Process
and is not eligible to receive points for submission of a Pre-Application.
An Application that has not received confirmation from the state office
of RHS of its financing from TX-USDA-RHS may qualify for Pre-Ap-
plication points, but such points shall be withdrawn upon the Devel-
opment’s receipt of TX-USDA-RHS financing. Pre-Applications that
are found to have Administrative Deficiencies will be handled in ac-
cordance with §50.9(d)(3) of this title.

(d) Pre-Application Threshold Criteria and Review. Appli-
cants submitting a Pre-Application will be required to submit infor-
mation demonstrating their satisfaction of the Pre-Application Thresh-
old Criteria. The Pre-Applications not meeting the Pre-Application
Threshold Criteria will be terminated and the Applicant will receive
a written notice to the effect that the Pre-Application Threshold Crite-
ria have not been met. The Department shall not be responsible for the
Applicant’s failure to meet the Pre-Application Threshold Criteria and
any failure of the Department’s staff to notify the Applicant of such in-
ability to satisfy the Pre-Application Threshold Criteria shall not confer
upon the Applicant any rights to which it would not otherwise be enti-
tled. The Pre-Application Threshold Criteria include:

(1) Submission of a "Pre-Application Submission Form"
and "Pre-Application Self-Scoring Form," and

(2) Evidence of site control as evidenced by the documen-
tation required under §50.9(f)(7)(A) of this title.

(3) Consistent with §50.9(f)(8)(B) of this title, evidence
that all of the notifications required under that section have been made
prior to the close of the Pre-Application Acceptance Period.
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(e) Pre-Application Results. Only Pre-Applications which
have satisfied all of the Pre-Application Threshold Criteria require-
ments set forth in subsection (c) of this section and §50.9(g)(17) of this
title, will be eligible for Pre-Application points. The order and scores
of those Developments released on the Pre-Application Submission
Log do not represent a commitment on the part of the Department
or the Board to allocate tax credits to any Development and the
Department bears no liability for decisions made by Applicants based
on the results of the Pre-Application Submission Log. Inclusion of a
Development on the Pre-Application Submission Log does not ensure
that an Applicant will receive points for a Pre-Application.

§50.9. Application: Submission, Adherence to Obligations, Eval-
uation Process, Required Pre-Certification and Acknowledgement,
Threshold Criteria, Selection Criteria, Evaluation Factors, Staff
Recommendations.

(a) Application Submission. Any Applicant requesting a
Housing Credit Allocation or a Determination Notice must submit an
Application, and the required Application fee as described in §50.21
of this title, to the Department during the Application Acceptance
Period. A complete Application may be submitted at any time during
the Application Acceptance Period, and is not limited to submission
after the close of the Pre-Application Cycle. Only one Application
may be submitted for a site in an Application Round. While the
Application Acceptance Period is open, Applicants may withdraw
their Application and subsequently file a new Application utilizing the
original Pre-Application Fee that was paid as long as no evaluation was
performed by the Department. The Department is authorized, but not
required, to request the Applicant to provide additional information it
deems relevant to clarify information contained in the Application or
to submit documentation for items it considers to be an Administrative
Deficiency, including both threshold and selection criteria documen-
tation. An Applicant may not change or supplement an Application
in any manner after the filing deadline, except in response to a direct
request from the Department to remedy an Administrative Deficiency
as further described in §50.3(1) of this title or to the amendment of an
Application after a commitment or allocation of tax credits as further
described in §50.18 of this title.

(b) Communication with the Department. Applicants that sub-
mit a Pre-Application or Application are restricted from communica-
tion with Department staff as described in this subsection. The Ap-
plicant or a Related Party, the Development Owner, or the General
Contractor, or any Affiliate of the General Contractor, that is active in
the ownership or Control of the Development, or individual employed
as a lobbyist or in another capacity on behalf of the Development,
may communicate with an employee of the Department with respect
to the Development so long as that communication satisfies the condi-
tions established under paragraphs (1) through (5) of this subsection.
§50.5(b)(6) of this title applies to all communication with Board mem-
bers. Communications with Department employees is unrestricted dur-
ing any board meeting or public hearing held with respect to that Ap-
plication.

(1) The communication must be restricted to technical or
administrative matters directly affecting the Application;

(2) The communication must occur or be received on the
premises of the Department during established business hours;

(3) Communication with the Executive Director, the
Deputy Executive Director, the Director of Multifamily Finance
Production, the Director of Single Family Finance Production, the
Director of Portfolio Management and Compliance, and the Director
of Real Estate Analysis of the Department must only be in written
form which includes electronic communication through the Internet;
and

(4) Communication with other Department staff may be
oral or in written form which includes electronic communication
through the Internet; and

(5) a record of the communication must be maintained
by the Department and included with the Application for purposes
of board review and must contain the date, time, and means of
communication; the names and position titles of the persons involved
in the communication and, if applicable, the person’s relationship
to the Applicant; the subject matter of the communication; and a
summary of any action taken as a result of the communication.

(c) Adherence to Obligations. All representations, undertak-
ings and commitments made by an Applicant in the application process
for a Development, whether with respect to Threshold Criteria, Selec-
tion Criteria or otherwise, shall be deemed to be a condition to any
Commitment Notice, Determination Notice, or Carryover Allocation
for such Development, the violation of which shall be cause for can-
cellation of such Commitment Notice, Determination Notice, or Car-
ryover Allocation by the Department, and if concerning the ongoing
features or operation of the Development, shall be enforceable even if
not reflected in the LURA. All such representations are enforceable by
the Department and the tenants of the Development, including enforce-
ment by administrative penalties for failure to perform, in accordance
with the LURA.

(d) Evaluation Process. Applications will be reviewed accord-
ing to the process outlined in this subsection.

(1) Threshold Criteria Review. Applications will be ini-
tially evaluated against the Threshold Criteria. Applications not meet-
ing Threshold Criteria will be terminated, unless the Department deter-
mines that the failure to meet the Threshold Criteria is the result of Ad-
ministrative Deficiencies, in which event the Applicant may be given
an opportunity to correct such deficiencies. Applications not meeting
Threshold Criteria will be rejected and the Applicant will be provided
a written notice to the effect that the Threshold Criteria have not been
met. The Department shall not be responsible for the Applicant’s fail-
ure to meet the Threshold Criteria, and any failure of the Department’s
staff to notify the Applicant of such inability to satisfy the Threshold
Criteria shall not confer upon the Applicant any rights to which it would
not otherwise be entitled.

(2) Selection Criteria Review. For an Application to be
considered under the Selection Criteria, the Applicant must demon-
strate that the Development meets all of the Threshold Criteria require-
ments. Applications that satisfy the Threshold Criteria will then be
scored and ranked according to the Selection Criteria listed in subsec-
tion (g) of this section. Where a particular scoring criterion involves
multiple points, the Department will award points to the proportionate
degree, in its determination, to which a proposed Development com-
plied with that criterion. Applications not scored by the Department’s
staff shall be deemed to have the points allocated through self-scoring
by the Applicants until actually scored. This shall apply only for pur-
poses of releasing the Submission Log in ranked order by score.

(3) Administrative Deficiencies. If an Application contains
deficiencies which, in the determination of the Department staff, re-
quire clarification or correction of information submitted at the time of
the Application, the Department staff may request clarification or cor-
rection of such Administrative Deficiencies. The Department staff may
request clarification or correction in a deficiency notice in the form of
a facsimile and a telephone call to the Applicant advising that such a
request has been transmitted. If Administrative Deficiencies are not
clarified or corrected to the satisfaction of the Department within eight
business days of the deficiency notice date, then five points shall be
deducted from the Selection Criteria score for each additional day the
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deficiency remains unresolved. If deficiencies are not clarified or cor-
rected within ten business days from the deficiency notice date, then
the Application shall be terminated. The time period for responding to
a deficiency notice begins at the start of the business day following the
deficiency notice date. Deficiency notices may be sent to an Applicant
prior to or after the end of the Application Acceptance Period.

(4) Subsequent Evaluation of Prioritized Applications. Af-
ter the Application is scored under the Selection Criteria, the Depart-
ment will assign, as herein described, Developments for review for fi-
nancial feasibility by the Department’s Real Estate Analysis Division.
This prioritization order will also be used in making recommendations
to the Board. Assignments will be determined by first selecting the Ap-
plications with the highest scores in the Nonprofit Set-Aside statewide.
Then selection will be made for the Applications with the highest scores
in the At-Risk and TX-USDA-RHS Set-Asides within each Uniform
State Service Region. Remaining funds within each Uniform State Ser-
vice Region will then be selected based on the highest scoring Devel-
opments, regardless of Set-Aside, in accordance with the requirements
under §50.7(a) of this title for a Rural Regional Allocation and Ur-
ban/Exurban Regional Allocation. Selection for each of the Set-Asides
will take precedence over selection for the Rural Regional Allocation
and Urban/Exurban Regional Allocation. Funds for the Rural Regional
Allocation within a region, for which there are no eligible feasible ap-
plications, will go to the Urban/Exurban Regional Allocation for that
region and will not be shifted to Rural Developments in another re-
gion. If the Department determines that an allocation recommendation
would cause a violation of the $2 million limit described in §50.6(d) of
this title, the Department will make its recommendation by selecting
the Development(s) that most effectively satisfies(y) the Department’s
goals in meeting set-aside and regional allocation goals. Based on Ap-
plication rankings, the Department shall continue to underwrite Appli-
cations until the Department has processed enough Applications satis-
fying the Department’s underwriting criteria to enable the allocation of
all available housing tax credits according to regional allocation goals
and Set-Aside categories. To enable the Board to establish a Waiting
List, the Department shall underwrite as many additional Applications
as necessary to ensure that all available housing tax credits are allo-
cated within the period required by law.

(5) Underwriting Evaluation and Criteria. The Department
shall underwrite an Application to determine the financial feasibility of
the Development and an appropriate level of housing tax credits. In de-
termining an appropriate level of housing tax credits, the Department
shall, at a minimum, evaluate the cost of the Development based on
acceptable cost parameters as adjusted for inflation and as established
by historical final cost certifications of all previous housing tax credit
allocations for the county in which the Development is to be located;
if certifications are unavailable for the county, then the metropolitan
statistical area in which the Development is to be located; or if certifi-
cations are unavailable under the county or the metropolitan statistical
area, then the Uniform State Service Region in which the Development
is to be located. Underwriting of a Development will include a determi-
nation by the Department, pursuant to the Code, §42, that the amount of
credits recommended for commitment to a Development is necessary
for the financial feasibility of the Development and its long-term vi-
ability as a qualified rent restricted housing property. In making this
determination, the Department will use the Underwriting Rules and
Guidelines, §1.32 of this title. Receipt of feasibility points under sub-
section (g)(1) of this title does not ensure that an Application will be
considered feasible during the feasibility evaluation by the Real Es-
tate Analysis Division and conversely, a Development may be found
feasible during the feasibility evaluation by the Real Estate Analysis
Division even if it did not receive points under subsection (g)(1) of this
section.

(A) The Department may have an external party per-
form the underwriting evaluation to the extent it determines appropri-
ate. The expense of any external underwriting evaluation shall be paid
by the Applicant prior to the commencement of the aforementioned
evaluation.

(B) The Department will reduce the Applicant’s esti-
mate of Developer’s and/or Contractor fees in instances where these
exceed the fee limits determined by the Department. In the instance
where the Contractor is an Affiliate of the Development Owner and
both parties are claiming fees, Contractor’s overhead, profit, and gen-
eral requirements, the Department shall be authorized to reduce the
total fees estimated to a level that it determines to be reasonable under
the circumstances. Further, the Department shall deny or reduce the
amount of Housing Tax Credits allocated with respect to any portion
of costs which it deems excessive or unreasonable. The Department
also may require bids or Third Party estimates in support of the costs
proposed by any Applicant.

(6) Compliance Evaluation. After the Department has de-
termined which Developments will be reviewed for financial feasibil-
ity, those same Developments will be reviewed for evaluation of the
compliance status of all members of the ownership structure by the
Department’s Portfolio Management and Compliance Division, in ac-
cordance with Chapter 60 of this title.

(7) Site Evaluation. Site conditions shall be evaluated
through a physical site inspection by the Department. Such inspection
will evaluate the site based upon the criteria set forth in the Site
Evaluation form provided in the Application and the inspector shall
provide a written report of such site evaluation. The evaluations
shall be based on the condition of the surrounding neighborhood,
including appropriate environmental and aesthetic conditions and
proximity to retail, medical, recreational, and educational facilities,
and employment centers. The site’s appearance to prospective tenants
and its accessibility via the existing transportation infrastructure and
public transportation systems shall be considered. "Unacceptable"
sites include, without limitation, those containing a non-mitigable
environmental factor that may adversely affect the health and safety of
the residents. For Developments applying under the TX-USDA-RHS
Set-Aside, the Department may rely on the physical site inspection
performed by TX-USDA-RHS.

(e) Required Pre-Certification and Acknowledgement Proce-
dures. No later than 7 days prior to the close of the Application Accep-
tance Period, an Applicant must submit the documents required in this
subsection to obtain the required pre-certification and acknowledge-
ment.

(1) Experience Certificate. Upon receipt of the evidence
required under this paragraph, a certification from the Department will
be provided to the Applicant for inclusion in their Application(s). Ev-
idence must show that one of the Development Owner’s General Part-
ners, the Developer or their Principals have a record of successfully
constructing or developing residential units (single family or multifam-
ily) in the capacity of owner, General Partner or Developer. If a Public
Housing Authority organized an entity for the purpose of developing
residential units the Public Housing Authority shall be considered a
principal for the purpose of this requirement. If the individual request-
ing the certification was not the Development Owner, General Partner
or Developer, but was the individual within one of those entities do-
ing the work associated with the development of the units, the individ-
ual must show that the units were successfully developed as required
below, and also provide written confirmation from the entity involved
stating that the individual was the person responsible for the develop-
ment. If rehabilitation experience is being claimed to qualify for an
Application involving new construction, then the rehabilitation must
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have been substantial and involved at least $6,000 of direct hard cost
per unit.

(A) The term "successfully" is defined as acting in a ca-
pacity as the owner, General Partner, or Developer of:

(i) at least 100 residential units; or

(ii) at least 36 residential units if the Development
applying for credits is a Rural Development.

(B) One of the following documents must be submit-
ted: American Institute of Architects (AIA) Document A111 - Stan-
dard Form of Agreement Between Owner & Contractor, AIA Docu-
ment G704 - Certificate of Substantial Completion, IRS Form 8609,
HUD Form 9822, development agreements, partnership agreements,
or other documentation satisfactory to the Department verifying that
the Development Owner’s General Partner, partner (or if Applicant is
to be a limited liability company, the managing member), Developer
or their Principals have the required experience. If submitting the IRS
Form 8609, only one form per Development is required. The evidence
must clearly indicate:

(i) that the Development has been completed (i.e.
Development Agreements, Partnership Agreements, etc. must be ac-
companied by certificates of completion.);

(ii) that the names on the forms and agreements tie
back to the Development Owner’s General Partner, partner (or if Ap-
plicant is to be a limited liability company, the managing member),
Developer or their Principals as listed in the Application; and

(iii) the number of units completed or substantially
completed.

(2) Financial Statement and Authorization to Release
Credit Information. Upon receipt of the evidence required under this
paragraph, an acknowledgement from the Department will be provided
to the Applicant for inclusion in their Application(s). A "Financial
Statement and Authorization to Release Credit Information" must be
completed and signed for any General Partner, Developer or Guarantor
and any Person that has 10% or more ownership interest in the Devel-
opment Owner, General Partner, Developer, or Guarantor. Nonprofit
entities, public housing authorities and publicly traded corporations
are only required to submit documentation for the entities involved;
documentation for individual board members and executive directors
is not required for this exhibit. The statement must not be older
than 90 days from the date of submission. If submitting partnership
or corporate financials in addition to the statements of individuals,
the certified financial statements, or audited financial statements, if
available, should be for the most recent fiscal year ended 90 days
prior to the day the documentation is submitted. This document is
required for an entity even if the entity is wholly-owned by a Person
who has submitted this document as an individual. Entities that have
not yet been formed and entities that have been formed recently but
have no assets, liabilities, or net worth are not required to submit this
documentation, but must submit a statement with their Application
that this is the case.

(3) Previous Participation. Upon receipt of the evidence
required under this paragraph, an acknowledgement from the Portfo-
lio Management and Compliance Division will be provided to the Ap-
plicant for inclusion in their Application(s). A completed and exe-
cuted "Previous Participation and Background Certification Form" as
provided in the Application must be provided for each entity shown
on an organizational chart as described in subsection (f)(9)(A) of this
section that has 10% or more ownership interest in the Development
Owner, Developer or Guarantor. Nonprofit entities, public housing au-
thorities and publicly traded corporations are only required to submit

documentation for the entities involved; documentation for individual
board members and executive directors is not required for this exhibit.
Any Person receiving more than 10% of the Developer fee will also
be required to submit documents for this exhibit. The 2004 versions of
these forms, as required in the Uniform Application, must be submitted.
Units of local government are also required to submit this document.
The form must include a list of all developments that are, or were, pre-
viously under ownership or Control of the Person. All participation in
any TDHCA funded or monitored activity, including non-housing ac-
tivities, must be disclosed.

(4) National Previous Participation. Upon receipt of the ev-
idence required under this paragraph, an acknowledgement from the
Portfolio Management and Compliance Division will be provided to
the Applicant for inclusion in their Application(s). If the Development
Owner or any of its Affiliates shown on the organizational chart de-
scribed in subsection (f)(9)(A) of this section that have 10% or more
ownership interest in the Development Owner have, or have had, own-
ership or Control of affordable housing, being housing that receives
any form of financing and/or assistance from any Governmental Entity
for the purpose of enhancing affordability to persons of low or mod-
erate income, outside the state of Texas, then evidence must be sub-
mitted that such Persons have sent the "National Previous Participation
and Background Certification Form" to the appropriate Housing Credit
Agency for each state in which they have developed or operated afford-
able housing. Nonprofit entities and public housing authorities are only
required to submit documentation for the entity itself; documentation
for board members and executive directors is not required for this ex-
hibit. Any Person receiving more than 10% of the Developer fee will
also be required to submit documents for this exhibit. This form is
only necessary when the Developments involved are outside the state
of Texas. An original form is not required. Evidence of such notifica-
tion shall be a copy of the form sent to the agency and proof of delivery
in the form of a certified mail receipt, overnight mail receipt, or confir-
mation letter from the agency.

(f) Threshold Criteria. The following Threshold Criteria listed
in paragraphs (1) through (15) of this subsection are mandatory require-
ments at the time of Application submission:

(1) Completion and submission of the Application, which
includes the entire Uniform Application and any other supplemental
forms which may be required by the Department.

(2) Completion and submission of the Site Packet (Volume
2) as provided in the Application.

(3) Set-Aside Eligibility. Documentation must be provided
that confirms eligibility for all Set-Asides under which the Application
is seeking funding as required in the Application.

(4) Certifications. The "Certification Form" provided in
the Application confirming the following items:

(A) A certification of the basic amenities selected for
the Development. The Applicant must certify that they will satisfy at
least the minimum point threshold for amenities as further described
in subsection (g)(7)(D) of this section. The amenities selected must be
made available for the benefit of all tenants. If fees in addition to rent
are charged for amenities reserved for an individual tenant’s use, then
the amenity may not be included among those provided to complete
this exhibit. Any future changes in these amenities, or substitution of
these amenities, may result in a decrease in awarded credits if the sub-
stitution or change includes a decrease in cost or in a cancellation of a
Commitment Notice or Carryover Allocation if the Threshold Criteria
are no longer met.
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(B) A certification that the Development will have all of
the following Unit Amenities. If fees in addition to rent are charged for
amenities, then the amenity may not be included among those provided
to complete this exhibit. Any future changes in these amenities, or
substitution of these amenities, may result in a decrease in awarded
credits if the substitution or change includes a decrease in cost or in
a cancellation of a Commitment Notice or Carryover Allocation if the
Threshold Criteria are no longer met.

(i) Computer line/phone jack available in all bed-
rooms (only one phone line needed);

(ii) Mini blinds or window coverings for all win-
dows;

(iii) Dishwasher and Disposal (not required for
TX-USDA-RHS Developments);

(iv) Refrigerator;

(v) Oven/Range;

(vi) Exhaust/vent fans in bathrooms;

(vii) Ceiling fans in living areas and bedrooms; and

(viii) be designed in accordance with International
Building Code.

(C) A certification that the Development will adhere to
the Texas Property Code relating to security devices and other appli-
cable requirements for residential tenancies, and will adhere at a mini-
mum to the International Building Codes or other locally adopted build-
ing codes.

(D) A certification that the Applicant is in compliance
with state and federal laws, including but not limited to, fair housing
laws, including Chapter 301, Property Code, Title VIII of the Civil
Rights Act of 1968 (42 U.S.C. Section 3601 et seq.), and the Fair Hous-
ing Amendments Act of 1988 (42 U.S.C. Section 3601 et seq.); the
Civil Rights Act of 1964 (42 U.S.C. Section 2000a et seq.); the Amer-
icans with Disabilities Act of 1990 (42 U.S.C. Section 12101 et seq.);
and the Rehabilitation Act of 1973 (29 U.S.C. Section 701 et seq.)

(E) A certification that the Applicant will attempt to en-
sure that at least 30% of the construction and management businesses
with which the Applicant contracts in connection with the Develop-
ment are Minority Owned Businesses, and that the Applicant will sub-
mit a report at least once in each 90-day period following the date of the
Commitment Notice until the Cost Certification is submitted, in a for-
mat prescribed by the Department and provided at the time a Commit-
ment Notice is received, on the percentage of businesses with which the
Applicant has contracted that qualify as Minority Owned Businesses.

(F) A certification that the Development will comply
with the accessibility standards that are required under Section 504, Re-
habilitation Act of 1973 (29 U.S.C. Section 794), and specified under
24 C.F.R. Part 8, Subpart C. This includes that for all Developments, a
minimum of five percent of the total dwelling Units or at least one Unit,
whichever is greater, shall be made accessible for individuals with mo-
bility impairments. A Unit that is on an accessible route and is adapt-
able and otherwise compliant with sections 3-8 of the Uniform Federal
Accessibility Standards (UFAS), shall be deemed to meet this require-
ment. An additional two percent of the total dwelling Units, or at least
one Unit, whichever is greater, shall be accessible for individuals with
hearing or vision impairments. Additionally, in Developments where
some Units are two-stories and are normally exempt from Fair Housing
accessibility requirements, a minimum of 20% of each Unit type (i.e.
one bedroom, two bedroom, three bedroom) must provide an acces-
sible entry level in compliance with the Fair Housing Guidelines, and

include a minimum of one bedroom and one bathroom or powder room
at the entry level. At the construction loan closing, a certification from
an accredited architect will be required stating that the Development
was designed in conformance with these standards and that all features
have been or will be installed to make the Unit accessible for individ-
uals with mobility impairments or individuals with hearing or vision
impairments. A similar certification will also be required after the De-
velopment is completed. This requirement applies to all Developments
including new construction and rehabilitation. Any Developments de-
signed as single family structures must also satisfy the requirements of
2306.514, Texas Government Code.

(G) A certification that the Development will adhere
to the 2000 International Energy Conservation Code (IECC) and the
Department’s Minimum Standard Energy Saving Devices in the con-
struction of each tax credit Unit, historic preservation codes notwith-
standing. Minimum Standard Energy Saving Measures are identified in
clauses (i) through (v) of this subparagraph. All Units must be air-con-
ditioned. The measures must be certified by the Development archi-
tect as being included in the design of each tax credit Unit prior to the
closing of the construction loan and in actual construction upon Cost
Certification.

(i) Insulation values must meet the 2000 Interna-
tional Energy Conservation Code (IECC) for the region in which the
development is located. Developments must also include soffit and
ridge vents and insulated windows;

(ii) If newly installed, Energy Star or equivalently
rated air handler and condenser; or heating and cooling systems with
minimum SEER 12 A/C and 90% AFUE furnace if using gas; or in dry
climates an evaporative cooling system may replace the Energy Star
cooling system;

(iii) Water heaters to have an energy factor no less
than .93 for electric or greater than .62 for gas;

(iv) Maximum 2.5 gallon/minute showerheads and
maximum 1.5 gallon/minute faucet aerators; and

(v) Installation of ceiling fans in living room and
each sleeping room.

(H) A certification that the Development will be built
by a General Contractor that satisfies the requirements of the General
Appropriation Act, Article VII, Rider 7(c) applicable to the Department
which requires that the General Contractor hired by the Development
Owner or the Applicant, if the Applicant serves as General Contractor,
must demonstrate a history of constructing similar types of housing
without the use of federal tax credits.

(I) A certification that the Development Owner agrees
to establish a reserve account consistent with §2306.186, Texas Gov-
ernment Code and as further described in Chapter 60 of this title.

(5) Design Items. This exhibit will provide:

(A) All of the architectural drawings identified in
clauses (i) through (iv) of this subparagraph. While full size design or
construction documents are not required, the drawings must have an
accurate and legible scale and show the dimensions. All Developments
involving new construction, or conversion of existing buildings not
configured in the Unit pattern proposed in the Application, must
provide all of the items identified in clauses (i) through (iv) of this
subparagraph. For Developments involving rehabilitation for which
the Unit configurations are not being altered, only the items identified
in clauses (i) and (ii) of this subparagraph are required:

(i) a site plan which:
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(I) is consistent with the number of Units and
Unit mix specified in the "Rent Schedule" provided in the Application;

(II) identifies all residential and common build-
ings and amenities; and

(III) clearly delineates the flood plain boundary
lines and all easements shown in the site survey;

(ii) floor plans for each type of residential building
and each type of common area building;

(iii) floor plans and elevations for each type of resi-
dential building and each common area building clearly depicting the
height of each floor and a percentage estimate of the exterior compo-
sition; and

(iv) Unit floor plans for each type of Unit showing
special accessibility and energy features. The net rentable areas these
Unit floor plans represent should be consistent with those shown in the
"Rent Schedule" provided in the application. For purposes of complet-
ing the Rent Schedule for loft or studio type Units (which still must
meet the definition of Bedroom), a Unit with 650 square feet or less
is considered not more than a one-bedroom Unit, a Unit with 651 to
900 square feet is considered not more than a two-bedroom Unit and
a Unit with greater than 900 square feet is considered not more than a
three-bedroom Unit; and

(B) A boundary survey of the proposed Development
site and of the property purchased. In cases where more property is
purchased than the proposed site of the Development, the survey or plat
must show the survey calls for both the larger site and the subject site.
The survey does not have to be recent; but it must show the property
purchased and the property proposed for development. In cases where
the site of the Development is only a part of the site being purchased, the
depiction or drawing of the Development portion may be professionally
compiled and drawn by an architect, engineer or surveyor.

(C) Rehabilitation Developments must submit pho-
tographs of the existing signage, typical building elevations and
interiors, existing Development amenities, and site work. These pho-
tos should clearly document the typical areas and building components
which exemplify the need for rehabilitation.

(6) Evidence of the Development’s development costs and
corresponding credit request and syndication information as described
in subparagraphs (A) through (G) of this paragraph.

(A) A written narrative describing the financing plan
for the Development, including any non-traditional financing arrange-
ments; the use of funds with respect to the Development; the fund-
ing sources for the Development including construction, permanent
and bridge loans, rents, operating subsidies, and replacement reserves;
and the commitment status of the funding sources for the Develop-
ment. This information must be consistent with the information pro-
vided throughout the Application.

(B) All Developments must submit the "Development
Cost Schedule" provided in the Application. This exhibit must have
been prepared and executed not more than 6 months prior to the close
of the Application Acceptance Period.

(C) Provide a letter of commitment from a syndicator
that, at a minimum, provides an estimate of the amount of equity dol-
lars expected to be raised for the Development in conjunction with the
amount of housing tax credits requested for allocation to the Devel-
opment Owner, including pay-in schedules, syndicator consulting fees
and other syndication costs. No syndication costs should be included
in the Eligible Basis.

(D) For Developments located in a Qualified Census
Tract (QCT) as determined by the Secretary of HUD and qualifying for
a 30% increase in Eligible Basis, pursuant to the Code, §42(d)(5)(C),
Applicants must submit a copy of the census map clearly showing that
the proposed Development is located within a QCT. Census tract num-
bers must be clearly marked on the map, and must be identical to the
QCT number stated in the Department’s Reference Manual.

(E) Rehabilitation Developments must submit a Prop-
erty Condition Assessment performed in accordance with §1.36 of this
title, Property Condition Assessment Guidelines. For Developments
receiving financing from TX-USDA-RHS, a copy of the Housing Qual-
ity Standards Checklist prepared by TX-USDA-RHS may be submitted
in lieu of the Property Condition Assessment.

(F) If offsite costs are included in the budget as a line
item, or embedded in the site acquisition contract, or referenced in
the utility provider letters, then the supplemental form "Off Site Cost
Breakdown" must be provided.

(G) If projected site work costs include unusual or ex-
traordinary items or exceed $7,500 per Unit, then the Applicant must
provide a detailed cost breakdown prepared by a Third Party engineer
or architect, and a letter from a certified public accountant allocating
which portions of those site costs should be included in Eligible Basis
and which ones may be ineligible.

(7) Evidence of readiness to proceed as evidenced by at
least one of the items under each of subparagraphs (A) through (D)
of this paragraph:

(A) Evidence of site control in the name of Develop-
ment Owner. If the evidence is not in the name of the Development
Owner, then the documentation should reflect an expressed ability to
transfer the rights to the Development Owner. All individual Persons
who are members of the ownership entity of the seller of the pro-
posed site must be identified at the time of Application (not required at
Pre-Application). One of the following items described in clauses (i)
through (iii) of this subparagraph must be provided:

(i) a recorded warranty deed; or

(ii) a contract for sale or lease (the minimum term of
the lease must be at least 45 years) which is valid for the entire period
the Development is under consideration for tax credits or at least 90
days, whichever is greater; or

(iii) an exclusive option to purchase which is valid
for the entire period the Development is under consideration for tax
credits or at least 90 days, whichever is greater.

(B) Evidence from the appropriate local municipal au-
thority that satisfies one of clauses (i) through (iii) of this subparagraph.
Documentation must have been prepared and executed not more than
6 months prior to the close of the Application Acceptance Period.

(i) a letter from the chief executive officer of the po-
litical subdivision or another local official with appropriate jurisdiction
stating that the Development is located within the boundaries of a po-
litical subdivision which does not have a zoning ordinance;

(ii) a letter from the chief executive officer of the po-
litical subdivision or another local official with appropriate jurisdiction
stating that:

(I) the Development is permitted under the pro-
visions of the zoning ordinance that applies to the location of the De-
velopment or that there is not a zoning requirement; or
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(II) the Applicant is in the process of seeking the
appropriate zoning and has signed and provided to the political subdi-
vision a release agreeing to hold the political subdivision and all other
parties harmless in the event that the appropriate zoning is denied, and
a time schedule for completion of appropriate zoning. The Applicant
must also provide at the time of Application a copy of the application
for appropriate zoning filed with the local entity responsible for zon-
ing approval and proof of delivery of that application in the form of a
signed certified mail receipt, signed overnight mail receipt, or confir-
mation letter from said official. No later than April 1, 2004 (or for Tax
Exempt Bond Developments no later than 14 days before the Board
meeting where the credits will be committed), the Applicant must sub-
mit to the Department written evidence that the local entity responsible
for initial approval of zoning has approved the appropriate zoning and
that it will recommend approval of appropriate zoning to the entity re-
sponsible for final approval of zoning decisions (city council or county
commission). If this evidence is not provided on or before April 1,
2004, the Application will be terminated. Final approval of appropri-
ate zoning must be achieved and documentation of acceptable zoning
for the Development, as proposed in the Application, must be provided
to the Department at the time the Commitment Fee, or Determination
Notice Fee, is paid. If this evidence is not provided with the Commit-
ment Fee, any commitment of credits will be rescinded.

(iii) In the case of a rehabilitation Development, if
the property is currently a non-conforming use as presently zoned, a
letter which discusses the items in subclauses (I) through (IV) of this
clause:

(I) a detailed narrative of the nature of non-con-
formance;

(II) the applicable destruction threshold;

(III) owner’s rights to reconstruct in the event of
damage; and

(IV) penalties for noncompliance.

(C) Evidence of interim and permanent financing suffi-
cient to fund the proposed Total Housing Development Cost less any
other funds requested from the Department and any other sources doc-
umented in the Application. Such evidence must be consistent with the
sources and uses of funds represented in the Application and shall be
provided in one or more of the following forms described in clauses (i)
through (iv) of this subparagraph:

(i) bona fide financing in place as evidenced by a
valid and binding loan agreement and a deed(s) of trust in the name
of the Development Owner and/or expressly allows the transfer to the
Development Owner; or,

(ii) bona fide commitment or term sheet for the in-
terim and permanent loans issued by a lending institution or mortgage
company that is actively and regularly engaged in the business of lend-
ing money which is addressed to the Development Owner and which
has been executed by the lender (the term of the loan must be for a
minimum of 15 years with at least a 30 year amortization). The com-
mitment must state an expiration date and all the terms and conditions
applicable to the financing including the mechanism for determining
the interest rate, if applicable, and the anticipated interest rate and any
required Guarantors. Such a commitment may be conditional upon the
completion of specified due diligence by the lender and upon the award
of tax credits; or,

(iii) any Federal, State or local gap financing,
whether of soft or hard debt, must be identified at the time of
Application. At a minimum, evidence from the lending agency that

an application for funding has been made and a term sheet which
clearly describes the amount and terms of the funding, and the date by
which the funding determination will be made and any commitment
issued, must be submitted. Evidence of application for funding from
another Department program is not required except as indicated on
the Uniform Application, as long as the Department funding is on
a concurrent funding period with the Application submitted and the
Applicant clearly indicates that such an application has been filed as
required by the Application Submission Procedures Manual. No later
than 14 days before the date of the Board meeting at which staff will
make their initial recommendations for credit allocation to the Board,
the Applicant or Development Owner must either provide evidence
of a commitment for the required financing to the Department or
notify the Department that no commitment was received. If the
required financing commitment has not been received by that date,
the Application will be reevaluated for financial feasibility; if deter-
mined to be feasible the Department may proceed with an allocation
recommendation; or

(iv) if the Development will be financed through De-
velopment Owner contributions, provide a letter from an Third Party
CPA verifying the capacity of the Development Owner to provide the
proposed financing with funds that are not otherwise committed to-
gether with a letter from the Development Owner’s bank or banks con-
firming that sufficient funds are available to the Development Owner.
Documentation must have been prepared and executed not more than
6 months prior to the close of the Application Acceptance Period.

(D) Provide the documents in clause (i) of this subpara-
graph and either of the documents described in clauses (ii) and (iii) of
this subparagraph, and satisfying the requirements of clause (iv) of this
subparagraph, if applicable:

(i) a copy of the full legal description

(ii) a copy of the current title policy which shows
that the ownership (or leasehold) of the land/Development is vested in
the exact name of the Development Owner; or

(iii) a copy of a current title commitment with the
proposed insured matching exactly the name of the Development
Owner and the title of the land/Development vested in the exact name
of the seller or lessor as indicated on the sales contract or lease.

(iv) if the title policy or title commitment is more
than six months old as of the day the Application Acceptance Period
closes, then a letter from the title company indicating that nothing fur-
ther has transpired on the policy or commitment.

(8) Evidence of all of the notifications described in sub-
paragraphs (A) through (E) of this paragraph. Such notices must be
prepared in accordance with the "Public Notifications" statement pro-
vided in the Application.

(A) A copy of the public notice published in the most
widely circulated newspaper in the area in which the proposed Devel-
opment will be located. The newspaper must be intended for the gen-
eral population and may not be a business newspaper or other special-
ized publication. Such notice must run at least twice within a thirty day
period. Such notice must be published prior to the submission of the
Application to the Department and can not be older than three months
from the first day of the Application Acceptance Period. In commu-
nities located within a Metropolitan Statistical Area the notice must
be published in the newspapers of both the Development community
and the Metropolitan Statistical Area, unless the local newspaper of
the Development community is published at least five times a week in
which case the notice need only be published in the local newspaper of
the Development community. Developments that involve rehabilitation
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and which are already serving low income residents are not required to
publish this notice or provide this exhibit.

(B) Evidence of notification meeting the requirements
identified in clause (i) of this subparagraph to all of the individuals and
entities identified in clause (ii) of this subparagraph. Evidence of such
notifications shall include a copy of the exact letter and other materials
that were sent to the individual or entity and proof of delivery in the
form of a signed certified mail receipt, signed overnight mail receipt,
or confirmation letter from said official. Proof of notification must not
be older than three months from the first day of the Application Accep-
tance Period. If evidence of these notifications was submitted with the
Pre-Application Threshold for the same Application and satisfied the
Department’s review of Pre-Application Threshold, then no additional
notification is required at Application.

(i) Each such notice must include, at a minimum, all
of the following:

(I) The Applicant’s name, address, individual
contact name and phone number;

(II) The Development name, address, city and
county;

(III) A statement informing the entity or individ-
ual being notified that the Applicant is submitting a request for Housing
Tax Credits with the Texas Department of Housing and Community Af-
fairs;

(IV) Statement of whether the Development pro-
poses new construction or rehabilitation;

(V) The type of Development being proposed
(single family homes, duplex, apartments, townhomes, highrise etc.);

(VI) The total number of Units and total number
of low income Units;

(VII) The percentage of Units serving each level
of AMGI (e.g. 20% at 50% of AMGI, etc.) and the percentage of Units
that are market rate;

(VIII) The number of Units and proposed rents
(less utility allowances) for the low income Units and the number of
Units and proposed rents for any market rate Units; and

(IX) The expected completion date if credits are
awarded.

(ii) Notification must be sent to all of the following
individuals and entities. Officials to be notified are those officials in
office at the time the Application is submitted.

(I) City and County Clerks and Neighborhood
Organizations. Evidence must be provided that a letter requesting
information on neighborhood organizations and meeting the require-
ments of "Clerk Notification" as outlined in the Application was sent
no later than January 15, 2004 to the city clerk and county clerk
for the city and county where the Development is proposed to be
located. A copy of the reply letter from the city and county clerks
must be provided. For urban/exurban areas, all entities identified
in the letters from the city and county clerks whose listed address
has the same zip code as the zip code for the Development must be
provided with written notification, and evidence of that notification
must be provided. If any other zip codes exist within a half mile of the
Development site, then all entities identified in the letters from the city
and county clerks with those adjacent zip codes must also be provided
with written notification, and evidence of that notification must be
provided. For rural areas, all entities identified in the letters from
the city and county clerks whose listed address is within a half mile

of the Development site must be provided with written notification,
and evidence of that notification must be provided. If the Applicant
can provide evidence that the proposed Development is not located
within the boundaries of an entity on a list from the clerk(s), then
such evidence in lieu of notification may be acceptable. If no reply
letter is received from the city or county clerk by February 25, 2004,
then the Applicant must submit a statement attesting to that fact. If
an Applicant has knowledge of any neighborhood organizations on
record with the state or county in which the Development is to be
located and whose boundaries contain the proposed Development site,
the Applicant must notify those organizations. If the Applicant has no
knowledge of neighborhood organizations within whose boundaries
the Development is proposed to be located, the Applicant must attest
to that fact.

(II) Superintendent of the school district contain-
ing the Development;

(III) Presiding officer of the board of trustees of
the school district containing the Development;

(IV) Presiding officer of the governing body of
any municipality containing the Development;

(V) All elected members of the governing body
of any municipality containing the Development;

(VI) Presiding officer of the governing body of
the county containing the Development;

(VII) All elected members of the governing body
of the county containing the Development;

(VIII) State senator of the district containing the
Development; and

(IX) State representative of the district contain-
ing the Development.

(C) Signage on Property or Alternative. A Public No-
tification Sign shall be installed on the Development site prior to the
date the Application is submitted. Evidence submitted with the Appli-
cation must include photographs of the site with the installed sign and
invoice receipt confirming installation from the entity that installed the
sign. The sign must be at least 4 feet by 8 feet in size and located within
twenty feet of, and facing, the main road adjacent to the site. The sign
shall be continuously maintained on the site until the day that the Board
takes final action on the Application for the development. The infor-
mation and lettering on the sign must meet the requirements identified
in the Application. As an alternative to installing a Public Notifica-
tion Sign and at the same required time, the Applicant may instead, at
the Applicant’s Option, mail written notification to those addresses de-
scribed in either clause (i) or (ii) of this subparagraph. This written no-
tification must include the information otherwise required for the sign
as provided in the Application. If the Applicant chooses to provide this
mailed notice in lieu of signage, the final Application must include a
map of the proposed Development site and mark the distance required
by clause (i) or (ii) of this subparagraph, up to 1,000 feet, showing street
names and addresses; a list of all addresses the notice was mailed to;
an exact copy of the notice that was mailed; and a certification that the
notice was mailed through the U.S. Postal Service and stating the date
of mailing. If the option in clause (i) of this subparagraph is used, then
evidence must be provided affirming the local zoning notification re-
quirements.

(i) all addresses required for notification by local
zoning notification requirements. For example, if the local zoning
notification requirement is notification to all those addresses within
200 feet, then that would be the distance used for this purpose; or
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(ii) for Developments located in communities that
do not have zoning, communities that do not require a zoning notifi-
cation, or those located outside of a municipality, all addresses located
within 1,000 feet of any part of the proposed Development site.

(D) If any of the Units in the Development are occupied
at the time of Application, then the Applicant must post a copy of the
public notice in a prominent location at the Development throughout
the period of time the Application is under review by the Department.
A photograph of this posted notice must be provided with this exhibit.
When the Department’s public hearing schedule for comment on sub-
mitted Applications becomes available, a copy of the schedule must
also be posted until such hearings are completed. Compliance with
these requirements shall be confirmed during the Department’s site in-
spection.

(E) The Development Owner shall certify to the De-
partment that it shall consider as potential tenants holders of Section
8 vouchers or certificates or other tenants based rental assistance pro-
grams.

(9) Evidence of the Development’s proposed ownership
structure and the Applicant’s previous experience as described in
subparagraphs (A) through (E) of this paragraph.

(A) Chart which clearly illustrates the complete organi-
zational structure of the final proposed Development Owner and of any
Developer or Guarantor, providing the names and ownership percent-
ages of all Persons having an ownership interest in the Development
Owner or the Developer or Guarantor, as applicable, whether directly
or through one or more subsidiaries.

(B) Each entity shown on an organizational chart as de-
scribed in subparagraph (A) of this paragraph that has 10% or more
ownership interest in the Development Owner, Developer or Guaran-
tor, shall provide the following documentation, as applicable:

(i) For entities that are not yet formed but are to be
formed either in or outside of the state of Texas:

(I) a certificate of reservation of the entity name
from the Texas Secretary of State or from the state in which the entity
is to be formed if different from Texas; and

(II) executed letter(s) of intent to organize signed
by a representative of each organization that is a party to the proposal
or a copy of the draft organizational documents for the entity to be
formed including Articles of Incorporation, Articles of Organization
or Partnership Agreement with a signed notation from a representative
of each organization acknowledging intent to organize.

(ii) For existing entities whether formed in or out-
side of the state of Texas:

(I) A Certificate of Account Status from the
Texas Comptroller of Public Accounts or, if such a Certificate is not
available because the entity is newly formed, a statement to such
effect; and a Certificate of Organization from the Secretary of State;
and

(II) for entities formed in a state other than Texas
a certificate of authority to do business in Texas or an application for a
certificate of authority,

(III) Copies of the entity’s governing documents,
including, but not limited to, its Articles of Incorporation, Articles of
Organization, Certificate of Limited Partnership, Bylaws, Regulations
and/or Partnership Agreement.

(iii) the Applicant must provide evidence that the
signer(s) of the Application have the authority to sign on behalf of the

Applicant in the form of a corporate resolution or by-laws which indi-
cate same from the sub-entity in Control and that those Persons sign-
ing the Application constitute all Persons required to sign or submit
such documents. A cover sheet must be placed before the copy of the
organizational documents, identifying the relevant document(s) where
the evidence of authority to sign is to be found and specifying exactly
where the applicable information exists within all relevant documents
by page number or by section and subsection if the pages are not num-
bered.

(C) Evidence that each entity shown on an the organi-
zational chart described in subparagraph (A) of this paragraph that has
10% or more ownership interest in the Development Owner, Devel-
oper or Guarantor, has provided a copy of the completed and executed
Previous Participation and Background Certification Form to the De-
partment. Evidence must be a certification from the Department for
each of those Persons required to submit these documents as further de-
scribed under subsection(e)(3) of this section. Applicants must request
this certification at least seven days prior to the close of the Applica-
tion Acceptance Period. Applicants must ensure that the Person whose
name is on the certification is the appropriate Person appearing in the
organizational chart provided in subparagraph (A) of this paragraph.

(D) Evidence that, if the Development Owner or any of
its Affiliates shown on the organizational chart described in subpara-
graph (A) of this paragraph that have 10% or more ownership interest
in the Development Owner have, or have had, ownership or Control
of affordable housing, being housing that receives any form of financ-
ing and/or assistance from any Governmental Entity for the purpose of
enhancing affordability to persons of low or moderate income, outside
the state of Texas, that such Persons have submitted the appropriate
"National Previous Participation and Background Certification Form"
to the Department. Evidence must be a certification from the Depart-
ment for each of those Persons required to submit these documents as
further described under subsection (e)(4) of this section. Applicants
must request this certification at least seven days prior to the close of
the Application Acceptance Period. Applicants must ensure that the
Person whose name is on the certification is the appropriate Person ap-
pearing in the organizational chart provided in subparagraph (A) of this
paragraph.

(E) Evidence, in the form of a certification, that one
of the Development Owner’s General Partners, the Developer or their
Principals have a record of successfully constructing or developing res-
idential units in the capacity of owner, General Partner or Developer.
Evidence must be a certification from the Department that the Person
with the experience satisfies this exhibit, as further described under
subsection (e)(1) of this section. Applicants must request this certifi-
cation at least seven days prior to the close of the Application Accep-
tance Period. Applicants must ensure that the Person whose name is
on the certification appears in the organizational chart provided in sub-
paragraph (A) of this paragraph.

(10) Evidence of the Development’s projected income and
operating expenses as described in subparagraphs (A) through (D) of
this paragraph:

(A) All Developments must provide a 30-year proforma
estimate of operating expenses and supporting documentation used to
generate projections (operating statements from comparable proper-
ties).

(B) If rental assistance, an operating subsidy, an annu-
ity, or an interest rate reduction payment is proposed to exist or con-
tinue for the Development, any related contract or other agreement se-
curing those funds must be provided, which at a minimum identifies
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the source and annual amount of the funds, the number of Units receiv-
ing the funds, and the term and expiration date of the contract or other
agreement.

(C) Applicant must provide documentation from the
source of the "Utility Allowance" estimate used in completing the
Rent Schedule provided in the Application. This exhibit must clearly
indicate which utility costs are included in the estimate. If there
is more than one entity (Section 8 administrator, public housing
authority) responsible for setting the utility allowance(s) in the area of
the Development location, then the Utility Allowance selected must
be the one which most closely reflects the actual utility costs in that
Development area. In this case, documentation from the local utility
provider supporting the selection must be provided.

(D) Occupied Developments undergoing rehabilitation
must also submit the items described in clauses (i) through (iv) of this
subparagraph.

(i) The items in subclauses (I) and (II) of this clause
are required unless the current property owner is unwilling to provide
the required documentation. In that case, submit a signed statement as
to its inability to provide all documentation as described.

(I) Submit at least one of the following:
(-a-) historical monthly operating statements

of the subject Development for 12 consecutive months ending not more
than 3 months from the first day of the Application Acceptance Period;

(-b-) The two most recent consecutive annual
operating statement summaries;

(-c-) the most recent consecutive six months
of operating statements and the most recent available annual operating
summary;

(-d-) all monthly or annual operating sum-
maries available and a written statement from the seller refusing to
supply any other summaries or expressing the inability to supply any
other summaries, and any other supporting documentation used to
generate projections may be provided; and

(II) a rent roll not more than 6 months old as of
the first day the Application Acceptance Period, that discloses the terms
and rate of the lease, rental rates offered at the date of the rent roll,
Unit mix, tenant names or vacancy, and dates of first occupancy and
expiration of lease.

(ii) a written explanation of the process used to no-
tify and consult with the tenants in preparing the Application;

(iii) a relocation plan outlining relocation require-
ments and a budget with an identified funding source; and

(iv) if applicable, evidence that the relocation plan
has been submitted to the appropriate legal agency.

(11) Applications involving Nonprofit General Partners
and Qualified Nonprofit Developments.

(A) All Applications involving a nonprofit General
Partner, regardless of the Set-Aside applied under, must submit all of
the documents described in clauses (i) and (ii) of this subparagraph:

(i) an IRS determination letter which states that the
nonprofit organization is a 501(c)(3) or (4) entity; and

(ii) the "Nonprofit Participation Exhibit."

(B) Additionally, all Applications applying under the
Nonprofit Set-Aside, established under §50.7(b)(1) of this title, must
also provide the following information with respect to the Qualified
Nonprofit Organization as described in clauses (i) through (vi) of this
subparagraph.

(i) copy of the page from the articles of incorpora-
tion or bylaws indicating that one of the exempt purposes of the non-
profit organization is to provide low income housing;

(ii) copy of the page from the articles of incorpo-
ration or bylaws indicating that the nonprofit organization prohibits a
member of its board of directors, other than a chief staff member serv-
ing concurrently as a member of the board, from receiving material
compensation for service on the board;

(iii) a Third Party legal opinion stating:

(I) that the nonprofit organization is not affiliated
with or Controlled by a for-profit organization and the basis for that
opinion, and

(II) that the nonprofit organization is eligible, as
further described, for a Housing Credit Allocation from the Nonprofit
SetAside and the basis for that opinion. Eligibility is contingent upon
the nonprofit organization Controlling the Development, or if the or-
ganization’s Application is filed on behalf of a limited partnership, or
limited liability company, being the sole General Partner; and other-
wise meet the requirements of the Code, §42(h)(5);

(iv) a copy of the nonprofit organization’s most re-
cent audited financial statement; and

(v) a certification that the Qualified Nonprofit De-
velopment will have the nonprofit entity or its nonprofit affiliate or
subsidiary be the Developer or co-Developer as evidenced in the de-
velopment agreement.

(vi) evidence, in the form of a certification, that a
majority of the members of the nonprofit organization’s board of di-
rectors principally reside:

(I) in this state, if the Development is located in
a rural area; or

(II) not more than 90 miles from the Develop-
ment, if the Development is not located in a rural area.

(12) Applicants applying for acquisition credits or af-
filiated with the seller, that will be evaluated in accordance with
§1.32(e)(1) of this title, must provide all of the documentation
described in subparagraphs (A) through (C) of this paragraph. Ap-
plicants applying for acquisition credits must also provide the items
described in subparagraph (D) of this paragraph and as provided in
the Application.

(A) an appraisal, not more than 6 months old as of the
first day of the Application Acceptance Period, which complies with
the Uniform Standards of Professional Appraisal Practice and the De-
partment’s Market Analysis and Appraisal Policy. For Developments
which require an appraisal from TX-USDA-RHS , the appraisal may
be more than 6 months old, but not more than 12 months old as of the
day the Application Acceptance Period closes and may be provided
from TX-USDA-RHS. The appraisal may be submitted as a Supple-
mental Threshold Report consistent with the timelines and submis-
sion documentation requirements identified in paragraph (14)(D) of
this subsection. This appraisal of the property must separately state
the as-is, pre-acquisition or transfer value of the land and the improve-
ments where applicable;

(B) a valuation report from the county tax appraisal dis-
trict;

(C) clear identification of the selling Persons, and de-
tails of any relationship between the seller and the Applicant or any
Affiliation with the Applicant or the Development Owner , Qualified
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Market Analyst or any other professional or other consultant perform-
ing services with respect to the Development. If any such relationship
exists, complete disclosure and documentation of the seller’s original
acquisition and holding and improvement costs since acquisition, and
any and all exit taxes, to justify the proposed sales price must also be
provided; and

(D) "Acquisition of Existing Buildings Form."

(13) Evidence of an "Acknowledgement of Receipt of Fi-
nancial Statement and Authorization to Release Credit Information"
must be provided for any Person that has 10% or more ownership in-
terest in the Development Owner or General Partner, the Developer,
or Guarantor, as required under subsection (e)(2) of this section. Enti-
ties that have not yet been formed and entities that have been formed
recently but have no assets, liabilities, or net worth are not required
to submit this documentation, but must submit a statement with their
Application that this is the case in lieu of submitting the Acknowledge-
ment.

(14) Supplemental Threshold Reports. Documents under
subparagraph (A) and (B) of this paragraph must be submitted as fur-
ther stated in subparagraph (C) and (D) of this paragraph and in ac-
cordance with the Market Analysis Rules and Guidelines and Environ-
mental Site Assessment Rules and Guidelines, §§1.33 and 1.35 of this
title.

(A) A Phase I Environmental Site Assessment (ESA)
on the subject Property, dated not more than 12 months prior to the
first day of the Application Acceptance Period. In the event that a
Phase I Environmental Site Assessment on the Development is more
than 12 months old prior to the first day of the Application Accep-
tance Period, the Applicant must supply the Department with an up-
dated letter or updated report dated at least three months prior to the
first day of the Application Acceptance Period from the Person or or-
ganization which prepared the initial assessment confirming that the
site has been reinspected and reaffirming the conclusions of the initial
report or identifying the changes since the initial report; The ESA must
be prepared in accordance with the Department Environmental Site As-
sessment Rules and Guidelines. Developments whose funds have been
obligated by TX-USDA-RHS will not be required to supply this in-
formation; however, the Applicants of such Developments are hereby
notified that it is their responsibility to ensure that the Development is
maintained in compliance with all state and federal environmental haz-
ard requirements.

(B) A comprehensive Market Analysis prepared at the
Applicant’s expense by a disinterested Qualified Market Analyst ap-
proved by the Department in accordance with the approval process
outlined in the Market Analysis Rules and Guidelines, §1.33 of this
title. The Market Analysis must be prepared in accordance with the
methodology prescribed in the Market Analysis Rules and Guidelines,
§1.33 of this title. In the event that a Market Analysis on the Devel-
opment is older than 6 months as of the first day of the Application
Acceptance Period, the Applicant must supply the Department with an
updated Market Analysis from the Person or organization which pre-
pared the initial report; however the Department will not accept any
Market Analysis which is more than 12 months old as of the first day
of the Application Acceptance Period. The Market Analysis should
be prepared for and addressed to the Department. For Applications in
the TX-USDA-RHS Set-Aside, the appraisal, required under paragraph
(12)(A) of this subsection, will satisfy the requirement for a Market
Analysis; no additional Market Analysis is required; however the De-
partment may request additional information as needed.

(i) The Department may determine from time to
time that information not required in the Department Market Analysis

and Appraisal Rules and Guidelines will be relevant to the Depart-
ment’s evaluation of the need for the Development and the allocation
of the requested Housing Credit Allocation Amount. The Department
may request additional information from the Qualified Market Analyst
to meet this need.

(ii) All Applicants acknowledge by virtue of filing
an Application that the Department is not bound by any opinion ex-
pressed in the Market Analysis and may substitute its own analysis and
underwriting conclusions for those submitted by the Qualified Market
Analyst.

(C) Inserted at the front of each of these reports must be
a transmittal letter from the individual preparing the report that states
that the Department is granted full authority to rely on the findings and
conclusions of the report.

(D) The requirements for each of the reports identified
in subparagraphs (A) and (B) of this paragraph can be satisfied in either
of the methods identified in clauses (i) or (ii) of this subparagraph.

(i) Upon Application submission, the documen-
tation for each of these exhibits may be submitted in its entirety as
described in subparagraphs (A) and (B) of this paragraph; or

(ii) Upon Application submission, the Applicant
may provide evidence in the form of an executed engagement letter
with the party performing each of the individual reports that the
required exhibit has been commissioned to be performed and that the
delivery date will be no later than March 31, 2004. Subsequently, the
entire exhibit must be submitted on or before 5:00 p.m. CST, March
31, 2004. If the entire exhibit is not received by that time, the Appli-
cation will be terminated and will be removed from consideration.

(15) Self-Scoring. Applicant’s self-score must be com-
pleted on the "Application Self-Scoring Form."

(g) Selection Criteria. All Applications will be evaluated and
ranking points will be assigned according to the Selection Criteria listed
in paragraphs (1) through (18) of this subsection.

(1) Development Financial Feasibility. Applications will
receive points based on the supporting financial data provided behind
this exhibit in addition to the commitment letter required under sub-
section (f)(7)(C) of this section. The supporting financial data shall
include a thirty year pro forma prepared by the permanent or construc-
tion lender specifically identifying each of the first ten years and every
fifth year thereafter. The commitment letter must include the antici-
pated total operating expenses, net operating income and debt service
for the first year of stabilized operation as reflected in the pro forma.
The pro forma must indicate, and the commitment letter must confirm,
that the development pro forma maintains a 1.10 debt coverage ratio
throughout the initial thirty years proposed. In addition, the commit-
ment letter must state that the lenders assessment finds that the Devel-
opment will be feasible for thirty years. Points will be awarded if these
criteria are met. No partial points will be awarded. For developments
receiving financing from TX-USDA-RHS, the form entitled "Sources
and Uses Comprehensive Evaluation for Multi-Family Housing Loans"
shall meet the requirements of this section. (28 points).

(2) Quantifiable Community Participation from Neighbor-
hood Organizations. Points will be awarded based on written state-
ments of support or opposition from neighborhood organizations on
record with the state or county in which the Development is to be lo-
cated and whose boundaries contain the proposed Development site.
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(A) Receipt of Input. Letters must be received by the
Department no later than April 30, 2004, and only, for scoring pur-
poses, directly from neighborhood organizations or with the Appli-
cation. Letters must be addressed to the Texas Department of Hous-
ing and Community Affairs, "Attention: Director of Multifamily Fi-
nance Production Division (Neighborhood Input)". Letters received
after April 30, 2004 will be summarized and provided for the Board’s
information and consideration, but will not affect the score for the Ap-
plication. Separate from scoring, the Department urges all persons and
organizations that wish to provide input to the Department to do so
well before (and, preferably earlier than ten days before) the day of a
Board meeting when a final decision must be made so the input may
be carefully considered. Board decisions often cannot be delayed and
late input is difficult for the Board and Department to fully consider.

(B) Neighborhood Organizations. For the purposes of
the scoring of this exhibit, neighborhood organizations are organiza-
tions that are on record with the county or state in which the develop-
ment is proposed to be located as of March 1 of the application year and
that have a primary purpose of working to affect matters related to the
welfare of the neighborhood that contains the proposed development
site, not including governmental entities.

(C) Scoring of Input. For scoring purposes, each neigh-
borhood organization may submit one letter that represents the organi-
zation’s input. The letter must identify the specific Development and be
signed by the chairman of the board, chief executive office or compara-
ble head of the organization and include the signer’s address and phone
number. The letter must state and provide documentation which shows
that it is from a neighborhood organization; that it is on record with the
state or county in which the Development is proposed to be located;
and that the organization’s boundaries contain the proposed Develop-
ment site. The letter must also provide the total number of members
of the organization and a brief description of the process used to deter-
mine the members’ position. To be accurately scored, the letter must
clearly and concisely state each reason for the organization’s support
for or opposition to the proposed Development and provide specific ev-
idence supporting that input. It is possible for points to be awarded or
deducted based on written statements from organizations that were not
identified by the city and county clerks under subsection (f)(8)(B)(ii)(I)
of this section, if the organization provides evidence that the proposed
Development site is within the organization’s boundaries and that it is
on record with the county or state. It is also possible that neighborhood
organizations that were initially identified as appropriate organizations
for purposes of the notification requirements will subsequently be de-
termined by the Department not to meet the requirements for scoring.

(i) Applicants that accurately certify that they do not
know of any neighborhood organizations that are on record with the
state or county in which the Development is to be located and whose
boundaries contain the proposed Development, and for which no letters
were received, will be awarded the higher of zero points or the average
number of points received by all Applications for this exhibit.

(ii) The score for this exhibit will range from a max-
imum of +12 points to -12 points and the number of points to be allo-
cated to each organization’s letter will be determined by the Executive
Award and Review Advisory Committee based on the factual basis of
the written statements and evidence from the neighborhood organiza-
tions. The Department may investigate a matter and contact the Appli-
cant and neighborhood organizations for more information.

(D) Evaluation of Basis of Input. The Department
highly values quality public input addressed to the merits of a De-
velopment. Input that points out possible errors in the Department’s
analysis and matters that are specific to the neighborhood, the pro-
posed site, the proposed Development, or Developer are valued. If a

proposed Development is permitted by the existing or pending zoning
or absence of zoning, concerns addressed by the allowable land use
that are related to any multifamily development may generally be
considered to have been addressed at the local level through the land
use planning process. Input that evidences unlawful discrimination
against classes of persons protected by Fair Housing law will not be
considered. To protect the integrity of the Department’s processes
and decisions, evidence of false statements or misrepresentations
from applicant representatives, neighborhood representatives, or other
persons will be considered for appropriate action, including possible
referral to local district and county attorneys.

(3) Development Location Characteristics. Evidence, not
more than 6 months old from the date of the close of the Application
Acceptance Period, that the subject Property is located within one of
the geographical areas described in subparagraphs (A) through (F) of
this paragraph. Areas qualifying under any one of the subparagraphs
(A) through (F) of this paragraph will receive 5 points. An Application
may only receive points under one of the subparagraphs (A) through (F)
of this paragraph. An Application may receive an additional ten points
pursuant to subparagraph (G) of this paragraph in addition to any points
awarded in subparagraphs (A) through (F) of this paragraph.

(A) A geographical area which is:

(i) an Economically Distressed Area; or

(ii) a Colonia, or

(iii) a Difficult Development Area (DDA) as specif-
ically designated by the Secretary of HUD.

(B) a designated state or federal empowerment/enter-
prise zone, urban enterprise community, or urban enhanced enterprise
community. Such Developments must submit a letter and a map from a
city/county official verifying that the proposed Development is located
within such a designated zone. Letter should be no older than 6 months
from the first day of the Application Acceptance Period.

(C) a city-sponsored area or zone where a city or county
has, through a local government initiative, specifically encouraged or
channeled growth, neighborhood preservation or redevelopment. Such
Developments must submit all of the following documentation: a letter
from a city/county official verifying that the proposed Development
is located within the city sponsored zone or district; a map from the
city/county official which clearly delineates the boundaries of the dis-
trict; and a certified copy of the appropriate resolution or documenta-
tion from the mayor, local city council, county judge, or county com-
missioners court which documents that the designated area was:

(i) created by the local city council/county commis-
sion, and

(ii) targets a specific geographic area which was not
created solely for the benefit of the Applicant.

(D) the Development is located in a census tract in
which has a median family income (MFI), as published by the United
States Bureau of the Census (U.S. Census), that is higher than the
MFI for the county in which the census tract is located, as established
by HUD. This comparison shall be made using the most recent data
available from both sources as of as of October 1 of the year preceding
the applicable program year. In those years when the U.S. Census
does not publish median family income information at the census tract
level, the most recent U.S. Census MFI available for the tract shall
be multiplied by the change between HUD’s published data for the
county MFI as of the year in which the Census MFI was published and
the county MFI as of October 1 of the year preceding the applicable
program year. Developments eligible for these points must submit
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evidence documenting the median income for both the census tract
and the county.

(E) the Development is located in a census tract in
which there are no other existing developments supported by housing
tax credits.

(F) the Development is located in a county that has
received an award as of November 15, 2003, within the past three
years, from the Texas Department of Agriculture’s Rural Municipal
Finance Program or Real Estate Development and Infrastructure Pro-
gram. Cities which have received one of these awards are categorized
as awards to the county as a whole so Developments located in a
different city than the city awarded, but in the same county, will still
be eligible for these points.

(G) the Development is located in an incorporated
city that is not a Rural Area but has a population no greater than
100,000 based on the most current available information published by
the United States Bureau of the Census as of October 1 of the year
preceding the applicable program year. The Development can not
exceed 100 Units to qualify for these points. (10 points)

(4) Site Location Characteristics. Sites will be evaluated
based on proximity to amenities, the presence of positive site features
and the absence of negative site features. Sites will be rated based on
the criteria below.

(A) Proximity of site to amenities. Developments lo-
cated on sites within a one mile radius (two-mile radius for Develop-
ments competing for a Rural Regional Allocation) of at least three ser-
vices appropriate to the target population will receive five points. A
site located within one-quarter mile of public transportation or located
within a community that has "on demand" transportation, or special-
ized elderly transportation for Qualified Elderly Developments, will
receive full points regardless of the proximity to amenities, as long as
the Applicant provides appropriate evidence of the transportation ser-
vices used to satisfy this requirement. If a Qualified Elderly Develop-
ment is providing its own specialized van service, then this will be a
requirement of the LURA. Only one service of each type listed below
will count towards the points. A map must be included identifying the
development site and the location of the services, as well as written di-
rections from the site to each service. The services must be identified
by name on the map and in the written directions. If the services are
not identified by name, points will not be awarded. All services must
exist or, if under construction, must be at least 50% complete by the
date the Application is submitted. (5 points)

(i) Full service grocery store or supermarket

(ii) Pharmacy

(iii) Convenience Store/Mini-market

(iv) Department or Retail Merchandise Store

(v) Bank/Credit Union

(vi) Restaurant (including fast food)

(vii) Indoor public recreation facilities, such as civic
centers, community centers, and libraries

(viii) Outdoor public recreation facilities such as
parks, golf courses, and swimming pools

(ix) Hospital/medical clinic

(x) Doctor’s offices (medical, dentistry, optometry)

(xi) Public Schools (only eligible for Developments
that are not Qualified Elderly Developments)

(xii) Senior Center (only eligible for Qualified El-
derly Developments)

(B) Negative Site Features. Sites with the following
negative characteristics will have points deducted from their score. For
purpose of this exhibit, the term "adjacent" is interpreted as sharing a
boundary with the Development site. The distances are to be measured
from all boundaries of the Development site. Applicants must indicate
on a map the location of any negative site feature, with the exception
of slope which must be documented with an engineer’s certificate to
ensure that points are not deducted. If an Applicant negligently fails to
note a negative feature, double points will be deducted from the score
or the Application may be terminated. If none of these negative fea-
tures exist, the Applicant must sign a certification to that effect. (-7
points)

(i) Developments located adjacent to or within 300
feet of junkyards will have 1 point deducted from their score.

(ii) Developments located adjacent to or within 300
feet of active railroad tracks will have 1 point deducted from their score.
Rural Developments funded through TX-USDA-RHS are exempt from
this point deduction.

(iii) Developments located adjacent to or within 300
feet of an Interstate Highway including frontage and service roads will
have 1 point deducted from their score.

(iv) Developments located adjacent to or within 300
feet of heavy industrial uses such as manufacturing plants will have 1
point deducted from their score.

(v) Developments located adjacent to or within 300
feet of a solid waste or sanitary landfills will have 1 point deducted
from their score.

(vi) Developments located adjacent to or within 100
feet of high voltage transmission power lines will have 1 point deducted
from their score.

(5) Housing Needs Characteristics. Each Application, de-
pendent on the city or county where the Development is located, will
yield a score based on the Uniform Housing Needs Scoring Compo-
nent. If a Development is in an incorporated city, the city score will
be used. If a Development is outside the boundaries of an incorporated
city, then the county score will be used. The Uniform Housing Needs
Scoring Component scores for each city and county will be published
in the Reference Manual. (20 points maximum).

(6) Support and Consistency with Local Planning. All doc-
uments must not be older than 6 months from the first day of the Ap-
plication Acceptance Period. Points may be received under any of sub-
paragraphs (A) through (C) of this paragraph.

(A) Evidence from the local municipal authority stat-
ing that the Development fulfills a need for additional affordable rental
housing as evidenced in a local consolidated plan, comprehensive plan,
or other local planning document; or a letter from the local municipal
authority stating that there is no local plan and that the city supports the
Development (3 points).

(B) Evidence that the Applicant has hosted a public
meeting to which the neighborhood and other interested persons
have been invited. Evidence must include copies of the method of
notification used and a transcript of the meeting, as well as a list of
meeting attendees. (6 points).

(C) Community Support from Elected Officials. Points
will be awarded based on the written statements of support or oppo-
sition from local and state elected officials representing constituents
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in areas that include the location of the Development. Letters of sup-
port must identify the specific Development and must clearly state sup-
port or opposition of the specific Development at the proposed location.
This documentation will be accepted with the Application or through
delivery to the Department from the Applicant or official no later than
May 31, 2004. Letters received after May 31, 2004 will be summarized
for the Board in the board summary provided by staff, but will not af-
fect the score of the Application. Officials to be considered are those
officials in office at the time the Application is submitted. Letters of
support from state officials that do not represent constituents in areas
that include the location of the Development will not qualify for points
under this Exhibit. Points can be awarded for letters of support or op-
position as identified in clauses (i) through (iii) of this subparagraph,
not to exceed a total of 9 points. Neutral letters, or letters that do not
specifically refer to the Development, will receive neither positive nor
negative points. The Governing Board has directed the Department to
request an opinion from the Attorney General on whether recent legis-
lation permits scoring for input from officials other than state officials.
If the Attorney General renders an opinion that only input from state
officials may be scored, then city and county input will not be scored."

(i) from State of Texas Representative or Senator
(support letters are 3 points each, maximum of 6 points; opposition
letters are -3 points each, maximum of -6 points); and

(ii) from the Mayor, City Council member for the
area, County Judge, County Commissioner for the area, or a resolution
from the City Council or County Commission (support letters or res-
olutions are 3 points each, maximum of 3 points; opposition letters or
resolutions are -3 points each, maximum of -3 points).

(7) Development Characteristics. Applications may
receive points under as many of the following subparagraphs as are
applicable; however to qualify for points under this paragraph, the
Development must first meet the minimum requirements identified
under subparagraph (A) of this paragraph, unless otherwise provided
in the particular subparagraph. This minimum requirement does
not apply to Applications involving rehabilitation, Developments
receiving funding from TX-USDA-RHS, or Developments proposing
single room occupancy.

(A) Unit Size. The square feet of all of the Units in the
Development, for each type of Unit, must be at minimum:

(i) 500 square feet for an efficiency unit;

(ii) 650 square feet for a non-elderly one bedroom
unit; 550 square feet for an elderly one bedroom unit;

(iii) 900 square feet for a two bedroom unit; 750
square feet for an elderly two bedroom unit; and

(iv) 1,000 square feet for a three bedroom unit.

(B) Cost per Square Foot. For this exhibit, costs shall
be defined as construction costs, including site work, contingency, con-
tractor profit, overhead and general requirements, as represented in the
Development Cost Schedule. This calculation does not include indirect
construction costs. The calculation will be costs per square foot of net
rentable area (NRA). The calculations will be based on the cost listed in
the Development Cost Schedule and NRA shown in the Rent Schedule
of the Application. Developments do not exceed $73 per square foot
for Qualified Elderly and Transitional Developments, and $62 for all
other Developments. (9 points).

(C) Unit Amenities and Quality. Applications in which
Developments provide specific amenity and quality features in every
Unit at no extra charge to the tenant will be awarded points based on

the point structure provided in clauses (i) through (xviii) of this sub-
paragraph, not to exceed 12 points in total. Applications involving re-
habilitation or proposing single room occupancy will double the points
listed for each item, not to exceed 12 points in total.

(i) Covered entries (1 point);

(ii) Nine foot ceilings (1 point);

(iii) Microwave ovens (1 point);

(iv) Self-cleaning or continuous cleaning ovens (1
point);

(v) Ceiling fixtures in all rooms (globe with ceiling
fan in all bedrooms) (1 point);

(vi) Refrigerator with icemaker (1 point);

(vii) Laundry connections (1 point);

(viii) Storage room or closet, of approximately 9
square feet or greater, which does not include bedroom, entryway or
linen closets (1 point);

(ix) Laundry equipment (washers and dryers) in
units (3 points);

(x) Thirty year architectural shingle roofing (1
point);

(xi) Covered patios or covered balconies (1 point);

(xii) Covered parking (including garages) of at least
one covered space per Unit (2 points);

(xiii) 100% masonry on exterior, which can include
stucco and cementious board products, excluding efis (3 points);

(xiv) Greater than 75% masonry on exterior, which
can include stucco and cementious board products, excluding efis (1
points);

(xv) Use of energy efficient alternative construction
materials (structurally insulated panels) with wall insulation at a mini-
mum of R-20 (3 points).

(xvi) R-15 Walls / R-30 Ceilings (rating of wall sys-
tem) (3 points);

(xvii) 12 SEER HVAC or evaporative coolers in dry
climates (3 points);

(vxiii) Energy Star or equivalently rated Kitchen Ap-
pliances (2 points)

(D) Common Amenities. All Developments, must meet
at least the minimum threshold of points to satisfy the Threshold re-
quirement under subsection (f)(4)(A) of this section. To receive addi-
tional points for this exhibit, Developments must first provide a min-
imum number of common amenities in relation to the Development
size being proposed. The amenities selected must be selected from
clause (iii) of this subparagraph and made available for the benefit of
all tenants. If fees in addition to rent are charged for amenities, then
the amenity may not be included among those provided to complete
this exhibit.

(i) Applications must meet a minimum threshold of
points (based on the total number of Units in the Development) prior
to accruing actual points for this exhibit, as follows:

(I) Total Units are less than 40, 3 points are re-
quired to meet Threshold;
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(II) Total Units are between 40 and 76, 6 points
are required to meet Threshold;

(III) Total Units are between 77 and 99, 9 points
are required to meet Threshold;

(IV) Total Units are between 100 and 149, 12
points are required to meet Threshold;

(V) Total Units are between 150 and 199, 15
points are required to meet Threshold;

(VI) Total Units are more than 200, 18 points are
required to meet Threshold.

(ii) Points for additional amenities. Developments
providing additional amenities beyond the threshold identified in clause
(i) of this subparagraph will be awarded points based on the point struc-
ture below, not to exceed 6 points. The Applicant will total its points
for amenities and then subtract the threshold requirement in order to
come up with the point total. (For example, a 200-unit Development
would have to accumulate 24 points in Common Amenities in order to
net a score of 6, but a 36-Unit Development would only have to accu-
mulate 9 points in order to net a score of 6.) Developments proposing
rehabilitation or proposing Single Room Occupancy will receive dou-
ble points for each item. Any future changes in these amenities, or
substitution of these amenities, must be approved by the Department
in accordance with §50.18(c) of this title and may result in a decrease
in awarded credits if the substitution or change includes a decrease in
cost or in the cancellation of a Commitment Notice or Carryover Allo-
cation if all of the Common Amenities claimed are no longer met.

(iii) Amenities for selection include those items
listed in subclauses (I) through (XXIII) of this clause. Both Devel-
opments designed for families and Qualified Elderly Developments
can earn points for providing each identified amenity unless the item
is specifically restricted to one type of Development. All amenities
must meet accessibility standards as further described in subsection
(f)(4)(D) of this section. An Application can only count an amenity
once, therefore combined functions (a library which is part of a
community room) only count under one category. Spaces for activities
must be sized appropriately to serve the anticipated population.

(I) Full perimeter fencing with controlled gate
access (3 points)

(II) Gazebo w/sitting area (1 point)

(III) Accessible walking path (1 point)

(IV) Community gardens (1 point)

(V) Community laundry room and/or laundry
hook-ups in Units (no hook-up fees of any kind may be charged to a
tenant for use of the hook-ups (1 point);

(VI) Public telephone(s) available to tenants 24
hours a day (2 points);

(VII) A service coordinator office (1 point);

(VIII) Barbecue grills and picnic tables- at least
one for every 50 Units (1 point)

(IX) Covered pavilion w/barbecue grills and ta-
bles (2 points)

(X) Swimming pool (3 points)

(XI) Furnished fitness center (2 points)

(XII) Equipped Business Center (computer and
fax machine) (2 points)

(XIII) Game/TV/Community room (1 point)

(XIV) Library (separate from the community
room) (1 point)

(XV) Enclosed sun porch or covered community
porch/patio (2 points)

(XVI) Service coordinator office in addition to
leasing offices (1 point)

(XVII) Senior Activity Room (Arts and Crafts,
Health Screening, etc.)- Only Qualified Elderly Developments Eligi-
ble (2 points)

(XVIII) Secured Entry (elevator buildings only) -
(1 point)

(XIX) Horseshoe or Shuffleboard Court- Only
Qualified Elderly Developments Eligible (1 point)

(XX) Community Dining Room w/full or warm-
ing kitchen - Only Qualified Elderly Developments Eligible (3 points)

(XXI) Two Children’s Playgrounds Equipped for
5 to 12 year olds, two Tot Lots, or one of each - Only Family Develop-
ments Eligible (2 points)

(XXII) Sport Court (Tennis, Basketball or Vol-
leyball) - Only Family Developments Eligible (2 points)

(XXIII) Furnished and staffed Children’s Activ-
ity Center - Only Family Developments Eligible (3 points)

(E) The Development is an existing Residential Devel-
opment without maximum rent limitations or set-asides for affordable
housing and the proposed rehabilitation is part of a community revital-
ization plan. If maximum rent limitations had existed previously, then
the restrictions must have expired at least one year prior to the first day
of the Application Acceptance Period (4 points).

(F) The Development is a mixed-income Development
comprised of both market rate Units and qualified tax credit Units.
Points will be awarded to Developments with a Unit based Applica-
ble Fraction which is no greater than:

(i) 80% (8 points); or,

(ii) 85% (6 points); or,

(iii) 90% (4 points); or

(iv) 95% (2 points).

(G) The Development consists of not more than 36
Units and is not a part of, or contiguous to, a larger Development (5
points).

(8) Sponsor Characteristics. Evidence that a HUB, as certi-
fied by the Texas Building and Procurement Commission, has an own-
ership interest in and materially participates in the development and
operation of the Development throughout the Compliance Period. To
qualify for these points, the Applicant must submit a certification from
the Texas Building and Procurement Commission that the Person is a
HUB at the close of the Application Acceptance Period. Evidence will
need to be supplemented, either at the time the Application is submitted
or at the time a HUB certification renewal is received by the Applicant,
confirming that the certification is valid through July 31, 2004 and re-
newable after that date. (3 points)

(9) Developments Targeting Tenant Populations of Individ-
uals with Children. The Rent Schedule of the Application must show
that 30% or more of the Units in the Development have more than 2
bedrooms (1 point).
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(10) Development Provides Supportive Services to Ten-
ants. Points may be received under both subparagraphs (A) and (B)
of this paragraph.

(A) Applicants will receive points for coordinating their
tenant services with those services provided through state workforce
development and welfare programs as evidenced by execution of a Ten-
ant Supportive Services Certification (2 points).

(B) The Applicant must certify that the Development
will provide a combination of special supportive services appropriate
for the proposed tenants. The provision of supportive services will be
included in the LURA as selected from the list of services identified in
this subparagraph. No fees may be charged to the tenants for any of the
services. Services must be provided on-site or transportation to off-site
services must be provided (maximum of 6 points).

(i) Applications will be awarded points for selecting
services listed in clause (ii) of this subparagraph based on the following
scoring range:

(I) Two points will be awarded for providing one
of the services; or

(II) Four points will be awarded for providing
two of the services; or

(III) Six points will be awarded for providing
three of the services.

(ii) Service options include child care; transporta-
tion; basic adult education; legal assistance; counseling services; GED
preparation; English as a second language classes; vocational train-
ing; home buyer education; credit counseling; financial planning as-
sistance or courses; health screening services; health and nutritional
courses; organized team sports programs, youth programs; scholastic
tutoring; social events and activities; senior meal program; home-de-
livered meal program; community gardens or computer facilities; any
other programs described under Title IV-A of the Social Security Act
(42 U.S.C. §§601 et seq.) which enables children to be cared for in their
homes or the homes of relatives; ends the dependence of needy fam-
ilies on government benefits by promoting job preparation, work and
marriage; prevents and reduces the incidence of out-of wedlock preg-
nancies; and encourages the formation and maintenance of two-parent
families; or any other services approved in writing by the Department.

(11) Tenant Characteristics- Populations with Special
Needs. Evidence that the Development is designed for transitional
housing for homeless persons on a non-transient basis, with supportive
services designed to assist the homeless tenants in locating and
retaining permanent housing. For the purpose of this exhibit, homeless
persons are individuals or families that lack a fixed, regular, and
adequate nighttime residence as more fully defined in 24 CFR, §91.5,
as may be amended from time to time. All of the items described in
subparagraphs (A) through (E) of this paragraph must be submitted.
Points will be awarded consistent with subparagraph (F) of this
paragraph:

(A) a detailed narrative describing the type of proposed
housing;

(B) a referral agreement, not more than 12 months old
from the first day of the Application Acceptance Period, with an estab-
lished organization which provides services to the homeless;

(C) a marketing plan designed to attract qualified ten-
ants and housing providers;

(D) a list of supportive services; and

(E) adequate additional income source to supplement
any anticipated operating and funding gaps

(F) Points will be awarded as follows:

(i) If all Units in the Development are designed
solely for transitional housing for homeless persons, 22 points will be
awarded; or

(ii) If at least 25% of the Units in the Development
are designed for transitional housing for homeless persons, 15 points
will be awarded.

(12) Low Income Targeting Points for Serving Residents
at 40% and 50% of AMGI (up to 8 points). An Application may qual-
ify for points under subparagraph (C) of this paragraph. To qualify for
these points, the rents for the rent-restricted Units must not be higher
than the allowable tax credit rents at the rent-restricted AMGI level. For
Section 8 residents, or other rental assistance tenants, the tenant paid
rent plus the utility allowance is compared to the rent limit to deter-
mine compliance. The Development Owner, upon making selections
for this exhibit will set aside Units at the rent-restricted levels of AMGI
and will maintain the percentage of such Units continuously over the
compliance and extended use period as specified in the LURA.

(A) No more than 40% of the total number of low in-
come units (including Units at 60% and 30% of AMGI) will be counted
as designated for tenants at or below 50% of the AMGI for purposes
of determining the points in the 50% and 40% AMGI categories. No
more than 15% of the total number of low income targeted units will be
counted as designated for tenants at 40% of the AMGI for purposes of
determining the points in the 40% AMGI categories. For purposes of
calculating "Total Low Income Targeted Units" for this exhibit, Units
at 30% and 60% of AMGI are also included.

(B) In the table below no Unit may be counted twice in
determining point eligibility. Use normal rounding to the hundredth to
calculate the percentages, points and "Total Points" for 40% and 50%
Units. In calculating the percentages, the denominator includes every
low income Unit in the Development, not just the 40% and 50% Units.
Normal rounding disregards all digits that are more than one decimal
place past the digit rounded; therefore, the thousandths place must not
be rounded prior to rounding to the hundredth, e.g. 35.0449% equals
35.04%, not 35.05%. To calculate "Rounded Total Points" disregard
the hundredth place in "Total Points" and round normally, eg. 7.50
equals 8 and 7.49 equals 7. The final total points requested must be a
whole number consistent with this rounding methodology.

(C) Developments should be scored based on the struc-
ture in the table below. Only Developments located in counties whose
AMGI is below the statewide AMGI, may use Weight Factor B. All
other Applicants are required to use Weight Factor A.
Figure: 10 TAC §50.9(g)(12)(C)

(13) Low Income Targeting Points for Serving Residents
at 30% of AMGI (up to 12 points). Applications that propose Units
with rents set at 30% AMGI and reserved for occupancy by extremely
low-income (those earning annual gross incomes of 30% or less of the
AGMI) will be awarded up to 12 points. Developments must have
a source of financing for the 30% units. Applicant must submit evi-
dence that the proposed Development has either received development
-based rental assistance from a governmental or non-governmental en-
tity, which does not have an identity of interest with the Applicant (with
the exception of Applications involving Public Housing Authorities);
or received an allocation of funds for on-site Development costs from
a local unit of government or a nonprofit organization, which is not
related to the Applicant. Such funds can include Community Devel-
opment Block Grant funds, HOPE VI, local HOME (not funded from
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the Department), a local housing trust, Affordable Housing Program
from the Federal Home Loan Bank or Tax Increment Financing, HUD
Section 202, HUD Section 811 and HUD Section 8, and must be in the
form of a grant or a forgivable loan (with the exception of Applications
involving Public Housing Authorities). Points will be determined on
a sliding scale based on the percentage of 30% units. The Develop-
ment must have already applied for funding from the funding entity.
Evidence at the application stage shall include a copy of the applica-
tion to the funding entity and a letter from the funding entity indicating
that the application was received. No later than 14 days before the
date of the Board meeting at which staff will make their initial recom-
mendations for credit allocation to the Board, the Applicant or Devel-
opment Owner must either provide evidence of a commitment for the
required financing to the Department or notify the Department that no
commitment was received. If the required financing commitment has
not been received by that date, the Application will have the points for
this item deducted from its final score and will be reevaluated for finan-
cial feasibility. No funds from TDHCA’s HOME (with the exception
of non-Participating Jurisdictions) or Housing Trust Fund sources will
qualify under this category. In order to qualify for these points, the
Applicant must provide a 5 year rental assistance contract for develop-
ment-based vouchers for each 30% Unit or grant funds of $12,500 per
30% Unit. Use normal rounding.

(A) 3% to 5% of total Development Units at 30% AMGI
receives 8 points; or

(B) 6% to 8% of total Development Units at 30% AMGI
receives 10 points; or

(C) 9% to 10% of total Development Units at 30%
AMGI receives 12 points

(14) Leveraging from local and private resources. An Ap-
plication may qualify for points under only one of subparagraphs (A)
or (B) of this paragraph. However, if an Applicant has requested points
under paragraph (13) of this section, the Application is not eligible to
receive points under this paragraph. (maximum of 9 points)

(A) Evidence that the proposed Development has re-
ceived an allocation of funds for on-site development costs from a lo-
cal unit of government or a nonprofit organization, which is not related
to the Applicant. Such funds can include Community Development
Block Grant funds, HOPE VI, local HOME (not funded from the De-
partment), a local housing trust, Affordable Housing Program from the
Federal Home Loan Bank or Tax Increment Financing, HUD Section
202 , HUD Section 811 and HUD Section 8 and must be in the form
of a grant or a forgivable loan. In-kind contributions such as donation
of land or waivers of fees such as building permits, water and sewer
tap fees, or similar contributions that benefit the Development will be
acceptable to qualify for these points. Points will be determined on a
sliding scale based on the amount per Unit from outside sources. The
Development must have already applied for funding from the funding
entity. Evidence to be submitted with the Application must include a
copy of the commitment of funds or a copy of the application to the
funding entity and a letter from the funding entity indicating that the
application was received. No later than 14 days before the date of the
Board meeting at which staff will make their initial recommendations
for credit allocation to the Board, the Applicant or Development Owner
must either provide evidence of a commitment for the required financ-
ing to the Department or notify the Department that no commitment
was received. If the required financing commitment has not been re-
ceived by that date, the Application will have the points for this item
deducted from its final score and will be reevaluated for financial feasi-
bility. No funds from the Department’s HOME or Housing Trust Fund
sources will qualify under this category. Use normal rounding. No
funds from TDHCA’s HOME (with the exception of non-Participating

Jurisdictions) or Housing Trust Fund sources will qualify under this
category. (up to 9 points).

(i) A contribution of $500 to $1,000 per Low Income
Unit receives 3 points; or

(ii) A contribution of $1,001 to $3,500 per Low In-
come Unit receives 6 points; or

(iii) A contribution of $3,501 to $6,000 per Low In-
come Unit receives 9 points; or

(B) Evidence that the proposed Development is
partially funded by development-based Housing Choice or rental
assistance vouchers from a governmental or non-governmental entity
for a minimum of five years. Such entity cannot have an identity
of interest with the Applicant with the exception of Applications
involving Public Housing Authorities. Evidence at the time the
Application is submitted must include a copy of the commitment of
funds or a copy of the application to the funding entity and a letter
from the funding entity indicating that the application was received.
No later than 14 days before the date of the Board meeting at which
staff will make their initial recommendations for credit allocation to
the Board, the Applicant or Development Owner must either provide
evidence of a commitment for the required financing to the Department
or notify the Department that no commitment was received. If the
required financing commitment has not been received by that date, the
Application will have the points for this item deducted from its final
score and will be reevaluated for financial feasibility. No funds from
the Department’s HOME or Housing Trust Fund sources will qualify
under this category. Use normal rounding. (up to 9 points).

(i) Development-Based Vouchers for 3% to 5% of
the total Units receives 3 points; or

(ii) Development-Based Vouchers for 6% to 8% of
the total Units receives 6 points; or

(iii) Development-Based Vouchers for 9% to 10% of
the total Units receives 9 points.

(15) Length of Affordability Period. In accordance with
the Code, each Development is required to maintain its affordability
for a 15-year compliance period and, subject to certain exceptions, an
additional 15-year extended use period. Development Owners that are
willing to extend the affordability period for a Development beyond the
30 years required in the Code may receive points as follows:

(A) Add 5 years of affordability after the extended use
period for a total affordability period of 35 years (3 points); or

(B) Add 10 years of affordability after the extended use
period for a total affordability period of 40 years (6 points)

(16) Evidence that Development Owner agrees to provide
a right of first refusal to purchase the Development upon or following
the end of the Compliance Period for the minimum purchase price pro-
vided in, and in accordance with the requirements of, §42(i)(7) of the
Code (the "Minimum Purchase Price"), to a Qualified Nonprofit Organ-
ization, the Department, or either an individual tenant with respect to a
single family building, or a tenant cooperative, a resident management
corporation in the Development or other association of tenants in the
Development with respect to multifamily developments (together, in all
such cases, including the tenants of a single family building, a "Tenant
Organization"). Development Owner may qualify for these points by
providing the right of first refusal in the following terms (5 points).

(A) Upon the earlier to occur of:

(i) the Development Owner’s determination to sell
the Development, or
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(ii) the Development Owner’s request to the Depart-
ment, pursuant to §42(h)(6)(E)(II) of the Code, to find a buyer who will
purchase the Development pursuant to a "qualified contract" within the
meaning of §42(h)(6)(F) of the Code, the Development Owner shall
provide a notice of intent to sell the Development ("Notice of Intent")
to the Department and to such other parties as the Department may di-
rect at that time. If the Development Owner determines that it will sell
the Development at the end of the Compliance Period, the Notice of
Intent shall be given no later than two years prior to expiration of the
Compliance Period. If the Development Owner determines that it will
sell the Development at some point later than the end of the Compli-
ance Period, the Notice of Intent shall be given no later than two years
prior to date upon which the Development Owner intends to sell the
Development.

(B) During the two years following the giving of Notice
of Intent, the Sponsor may enter into an agreement to sell the Devel-
opment only in accordance with a right of first refusal for sale at the
Minimum Purchase Price with parties in the following order of prior-
ity:

(i) during the first six-month period after the Notice
of Intent, only with a Qualified Nonprofit Organization that is also a
community housing development organization, as defined for purposes
of the federal HOME Investment Partnerships Program at 24 C.F.R.
§92.1 (a "CHDO") and is approved by the Department,

(ii) during the second six-month period after the No-
tice of Intent, only with a Qualified Nonprofit Organization or a Tenant
Organization; and

(iii) during the second year after the Notice of Intent,
only with the Department or with a Qualified Nonprofit Organization
approved by the Department or a Tenant Organization approved by the
Department.

(iv) If, during such two-year period, the Develop-
ment Owner shall receive an offer to purchase the Development at the
Minimum Purchase Price from one of the organizations designated in
clauses (i) through (iii) of this subparagraph (within the period(s) ap-
propriate to such organization), the Development Owner shall sell the
Development at the Minimum Purchase Price to such organization. If,
during such period, the Development Owner shall receive more than
one offer to purchase the Development at the Minimum Purchase Price
from one or more of the organizations designated in clauses (i) through
(iii) of this subparagraph (within the period(s) appropriate to such orga-
nizations), the Development Owner shall sell the Development at the
Minimum Purchase Price to whichever of such organizations it shall
choose.

(C) After whichever occurs the later of:

(i) the end of the Compliance Period; or

(ii) two years from delivery of a Notice of Intent, the
Development Owner may sell the Development without regard to any
right of first refusal established by the LURA if no offer to purchase
the Development at or above the Minimum Purchase Price has been
made by a Qualified Nonprofit Organization, a Tenant Organization or
the Department, or a period of 120 days has expired from the date of
acceptance of all such offers as shall have been received without the
sale having occurred, provided that the failure(s) to close within any
such 120-day period shall not have been caused by the Development
Owner or matters related to the title for the Development.

(D) At any time prior to the giving of the Notice of In-
tent, the Development Owner may enter into an agreement with one

or more specific Qualified Nonprofit Organizations and/or Tenant Or-
ganizations to provide a right of first refusal to purchase the Develop-
ment for the Minimum Purchase Price, but any such agreement shall
only permit purchase of the Development by such organization in ac-
cordance with and subject to the priorities set forth in subparagraph (B)
of this paragraph.

(E) The Department shall, at the request of the Develop-
ment Owner, identify in the LURA a Qualified Nonprofit Organization
or Tenant Organization which shall hold a limited priority in exercis-
ing a right of first refusal to purchase the Development at the Minimum
Purchase Price, in accordance with and subject to the priorities set forth
in subparagraph (B) of this paragraph.

(F) The Department shall have the right to enforce the
Development Owner’s obligation to sell the Development as herein
contemplated by obtaining a power-of-attorney from the Development
Owner to execute such a sale or by obtaining an order for specific per-
formance of such obligation or by such other means or remedy as shall
be, in the Department’s discretion, appropriate.

(17) Pre-Application Points. Applications which submit-
ted a Pre-Application during the Pre-Application Acceptance Period
and meet the requirements of this paragraph shall receive 7 points. To
be eligible for these points, the Application must:

(A) be for the identical site as the proposed Develop-
ment in the Pre-Application;

(B) have met the Pre-Application Threshold Criteria;

(C) be serving the same target population (family or el-
derly) as in the Pre-Application in the same Set-Asides; and

(D) be awarded by the Department an Application score
that is not more than 5% greater or less than the number of points
awarded by the Department at Pre-Application, with the exclusion of
points for support and opposition under paragraphs (2) and (6)(C) of
this subsection. An Applicant must choose, at the time of Application
either clause (i) or (ii) of this subparagraph:

(i) to request the Pre-Application points and have the
Department cap the Application score at no greater than the 5% in-
crease regardless of the total points accumulated in the scoring evalua-
tion. This allows an Applicant to avoid penalty for changing the point
structure outside the 5% range from Pre-Application to Application; or

(ii) to request that the Pre-Application points be for-
feited and that the Department evaluate the Application as requested in
the self-scoring sheet.

(18) Point Reductions.

(A) Penalties will be imposed on an Application if the
Applicant has requested extensions of Department deadlines, and did
not meet the original submission deadlines, relating to developments
receiving a housing tax credit commitment made in the application
round preceding the current round. Extensions that will receive penal-
ties are those extensions related to the submission of the carryover and
the closing of the construction loan as identified in §50.21 of this ti-
tle. For each extension request made, the Applicant will be required
to pay a $2,500 extension fee as provided in §50.21(k) of this title and
will receive a 2 point deduction for not meeting the Carryover deadline
and a 5 point deduction for not meeting the closing of the construction
loan deadline. Subsequent extension requests after the first extension
request made for each development from the preceding round for these
two deadlines will not result in a further point reduction than already
described. No penalty points will be deducted for extensions that were
requested on developments that involved rehabilitation or in which the
Department is the primary lender.
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(B) Penalties will be imposed on an Application if the
Developer or Principal of the Applicant has been removed by the lender,
equity provider, or limited partners in the past five years for its failure
to perform its obligations under the loan documents or limited partner-
ship agreement. An affidavit will be provided by the Applicant and the
Developer certifying that they have not been removed as described, or
requiring that they disclose each instance of removal with a detailed
description of the situation. If an Applicant or Developer submits the
affidavit, and the Department learns at a later date that a removal did
take place as described, then the Application will be terminated and
any Allocation made will be rescinded. The Applicant, Developers or
Principals of the Applicant that are in court proceedings at the time of
Application, must disclose this information and the situation will be
evaluated on a case-by-case basis. 3 points will be deducted for each
instance of removal.

(h) Tie Breaker Factors.

(1) In the event that two or more Applications receive the
same number of points in any given Set-Aside category, Rural Regional
Allocation or Urban/Exurban Regional Allocation, or Uniform State
Service Region, and are both practicable and economically feasible,
the Department will utilize the factors in paragraphs (1) through (5)
of this subsection, in the order they are presented, to determine which
Development will receive a preference in consideration for a tax credit
commitment.

(A) The number of points awarded for amenities under
subsection (g)(7)(C) of this section;

(B) The number of points awarded for amenities under
subsection (g)(7)(D) of this section;

(C) The number of rentable square feet per credit
amount requested; and

(D) The length of time the Development will be kept
affordable.

(E) to give preference to a Development which is lo-
cated in a QCT as specifically designated by the Secretary of HUD, and
which also contributes to a concerted community revitalization plan;
and

(2) This clause identifies how ties will be handled when
dealing with the restrictions on location identified in §§50.5(a)(8)
and 50.6(f), of this title, and in dealing with any issues relating to
capture rate calculation. When two Tax Exempt Bond Developments
would violate one of these restrictions, and only one Development
can be selected, the Department will utilize the lot number issued
during the Bond Review Board lottery in making its determination.
When two competitive Housing Tax Credits Applications in the
Application Round would violate one of these restrictions, and only
one Development can be selected, the Department will utilize the tie
breakers identified in paragraph(1) of this subsection. When a Tax
Exempt Bond Development and a competitive Housing Tax Credit
Application in the Application Round would both violate one of these
restrictions, the following determination will be used:

(A) Tax Exempt Bond Developments that have received
their reservation from the Bond Review Board prior to April 30, 2004
will take precedence over the Housing Tax Credit Application in the
2004 Application Round; and

(B) Housing Tax Credit Applications in the 2004 Ap-
plication Round will take precedence over the Tax Exempt Bond De-
velopments that have received their reservation from the Bond Review
Board between May 1, 2004 and July 31, 2004; and

(C) After July 31, 2004, a Tax Exempt Bond Develop-
ment with a reservation from the Bond Review Board will take prece-
dence over any Housing Tax Credit Application from the 2004 Appli-
cation Round on the Waiting List. However, if no reservation has been
issued, then the Waiting List Application will be eligible for its alloca-
tion first.

(i) Staff Recommendations. After eligible Applications have
been evaluated, ranked and underwritten in accordance with the QAP
and the Rules, the Department staff shall make its recommendations
to the Executive Award and Review Advisory Committee. The Com-
mittee will develop funding priorities and shall make commitment rec-
ommendations to the Board. Such recommendations and supporting
documentation shall be made in advance of the meeting at which the
issuance of Commitment Notices or Determination Notices shall be
discussed. The Committee will provide written, documented recom-
mendations to the Board which will address at a minimum the financial
or programmatic viability of each Application and a list of all submit-
ted Applications which enumerates the reason(s) for the Development’s
proposed selection or denial, including all evaluation factors provided
in subsection (g) of this section that were used in making this determi-
nation.

§50.10. Board Decisions; Waiting List; Forward Commitments.

(a) Board Decisions. The Board’s decisions shall be based
upon the Department’s and the Board’s evaluation of the proposed De-
velopments’ consistency with the criteria and requirements set forth in
this QAP and Rules.

(1) On awarding tax credits, the Board shall document the
reasons for each Application’s selection, including any discretionary
factors used in making its determination, and the reasons for any de-
cision that conflicts with the recommendations made by Department
staff. The Board may not make, without good cause, a commitment
decision that conflicts with the recommendations of Department staff.
Good cause includes the Board’s decision to apply discretionary fac-
tors.

(2) In making a determination to allocate tax credits, the
Board shall be authorized to not rely solely on the number of points
scored by an Application. It shall in addition, be entitled to take into
account, as it deems appropriate, the discretionary factors listed in this
paragraph. The Board may also apply these discretionary factors to its
consideration of Tax Exempt Bond Developments. If the Board disap-
proves or fails to act upon an Application, the Department shall issue
to the Applicant a written notice stating the reason(s) for the Board’s
disapproval or failure to act. In making tax credit decisions (includ-
ing those related to Tax Exempt Bond Developments), the Board, in its
discretion, may evaluate, consider and apply any one or more of the
following discretionary factors:

(A) the market study;

(B) the proposed location of the Development, includ-
ing supporting broad geographic dispersion;

(C) the compliance history of the Applicant and/or De-
veloper;

(D) the Applicant and/or Developer’s efforts to engage
the neighborhood;

(E) the financial feasibility of the Development;

(F) the Development’s proposed size and configuration;

(G) the housing needs of the community in which the
Development will be located and the needs of the community, area,
region and state;
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(H) the Development’s proximity to other rent re-
stricted developments, including avoiding overconcentration;

(I) the availability of adequate public and private facil-
ities and services;

(J) the anticipated impact on local school districts, giv-
ing due consideration to the authorized land use;

(K) laws relating to fair housing including affirmatively
furthering fair housing;

(L) the efficient use of the tax credits;

(M) consistency with local needs, including considera-
tion of revitalization or preservation needs;

(N) the allocation of credits among many different en-
tities without diminishing the quality of the housing;

(O) meeting a compelling housing need;

(P) providing integrated, affordable housing for indi-
viduals and families with different levels of income;

(Q) any matter considered by the Board to be relevant to
the approval decision and in furtherance of the Department’s purposes
and the policies of Chapter 2306, Texas Government Code; or

(R) other good cause as determined by the Board.

(3) Before the Board approves any Application, the De-
partment shall assess the compliance history of the Applicant with re-
spect to all applicable requirements; and the compliance issues associ-
ated with the proposed Development, including compliance informa-
tion provided by the Texas State Affordable Housing Corporation. The
Committee shall provide to the Board a written report regarding the
results of the assessments. The written report will be included in the
appropriate Development file for Board and Department review. The
Board shall fully document and disclose any instances in which the
Board approves a Development Application despite any noncompli-
ance associated with the Development or Applicant.

(b) Waiting List. If the entire State Housing Credit Ceiling for
the applicable calendar year has been committed or allocated in accor-
dance with this chapter, the Board shall generate, concurrently with
the issuance of commitments, a waiting list of additional Applications
ranked by score in descending order of priority based on Set-Aside cat-
egories and regional allocation goals. The Board may also apply dis-
cretionary factors in determining the Waiting List. If at any time prior
to the end of the Application Round, one or more Commitment No-
tices expire and a sufficient amount of the State Housing Credit Ceil-
ing becomes available, the Board shall issue a Commitment Notice to
Applications on the waiting list subject to the amount of returned cred-
its, the regional allocation goals and the Set-Aside categories, includ-
ing the 10% Nonprofit Set-Aside allocation required under the Code,
§42(h)(5). At the end of each calendar year, all Applications which
have not received a Commitment Notice shall be deemed terminated.
The Applicant may re-apply to the Department during the next Appli-
cation Acceptance Period.

(c) Forward Commitments. The Board may determine to is-
sue commitments of tax credit authority with respect to Developments
from the State Housing Credit Ceiling for the calendar year following
the year of issuance (each a "forward commitment"). The Board will
utilize its discretion in determining the amount of credits to be allo-
cated as forward commitments and the reasons for those commitments
considering score and discretionary factors. The Board may utilize the
forward commitment authority to allocate credits to TX-USDA-RHS
Developments which are experiencing foreclosure or loan acceleration
at any time during the 2004 calendar year.

(1) Unless otherwise provided in the Commitment Notice
with respect to a Development selected to receive a forward commit-
ment, actions which are required to be performed under this chapter by
a particular date within a calendar year shall be performed by such date
in the calendar year of the anticipated commitment rather than in the
calendar year of the forward commitment.

(2) Any forward commitment made pursuant to this section
shall be made subject to the availability of State Housing Credit Ceiling
in the calendar year with respect to which the forward commitment is
made. If a forward commitment shall be made with respect to a Devel-
opment placed in service in the year of such commitment, the forward
commitment shall be a "binding commitment" to allocate the applica-
ble credit dollar amount within the meaning of the Code, §42(h)(1)(C).

(3) If tax credit authority shall become available to the De-
partment in a calendar year in which forward commitments have been
awarded, the Department may allocate such tax credit authority to any
eligible Development which received a forward commitment, in which
event the forward commitment shall be canceled with respect to such
Development.

§50.11. Required Application Notifications, Receipt of Public Com-
ment, and Meetings with Applicants; Viewing of Pre-Applications and
Applications; Confidential Information.

(a) Required Application Notifications, Receipt of Public
Comment, and Meetings with Applicants.

(1) Within approximately seven business days after the
close of the Pre-Application Acceptance Period, the Department shall
publish a Pre-Application Submission Log on its web site. Such log
shall contain the Development name, address, Set-Aside, number of
units, requested credits, owner contact name and phone number.

(2) Approximately 30 days before the close of the Appli-
cation Acceptance Period, the Department will release the evaluation
and assessment of the Pre-Applications on its web site.

(3) Not later than 14 days after the close of the Pre-Appli-
cation Acceptance Period, or Application Acceptance Period for Ap-
plications for which no Pre-Application was submitted, the Department
shall:

(A) publish an Application submission log on its web
site.

(B) give notice of a proposed Development in writing
that provides the information required under clause (i) of this subpara-
graph to all of the individuals and entities described in clauses (ii)
through (viii) of this subparagraph.

(i) The following information will be provided in
these notifications:

(I) The relevant dates affecting the Application
including the date on which the Application was filed, the date or dates
on which any hearings on the Application will be held and the date by
which a decision on the Application will be made;

(II) A summary of relevant facts associated with
the Development;

(III) A summary of any public benefits provided
as a result of the Development, including rent subsidies and tenant ser-
vices; and

(IV) The name and contact information of the
employee of the Department designated by the director to act as
the information officer and liaison with the public regarding the
Application.
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(ii) Presiding officer of the governing body of the
political subdivision containing the Development (mayor or county
judge) to advise such individual that the Development, or a part
thereof, will be located in his/her jurisdiction and request any com-
ments which such individual may have concerning such Development.
If the presiding officer of the governing body expresses opposition
to the Development, the Department will give consideration to the
objections raised and will visit the proposed site or Development
within 30 days of notification to conduct a physical inspection of
the Development site and consult with the presiding officer of the
governing body before the Application is scored, if opposition is
received prior to scoring being completed. The Department will
obtain reimbursement from the Applicant for the necessary travel and
expenses at rates consistent with the state authorized rate;

(iii) Any member of the governing body of a politi-
cal subdivision who represents the area containing the Development. If
the governing body has single-member districts, then only that member
of the governing body for that district will be notified, however if the
governing body has at-large districts, then all members of the govern-
ing body will be notified;

(iv) state representative and state senator who repre-
sent the community where the Development is proposed to be located.
If the state representative or senator hold a community meeting, the
Department shall provide appropriate representation.

(v) United States representative who represents the
community containing the Development;

(vi) Superintendent of the school district containing
the Development;

(vii) Presiding officer of the board of trustees of the
school district containing the Development;

(viii) Any Neighborhood Organizations on record
with the city or county in which the Development is to be located and
whose boundaries contain the proposed Development site, based on
the letters obtained by the Applicant from the city and county clerks
under §50.9(f) of this title or otherwise known to the Applicant or
Department and on record with the state or county.

(ix) Advocacy organizations, social service agen-
cies, civil rights organizations, tenant organizations, or others who may
have an interest in securing the development of affordable housing.

(C) The elected officials identified in subparagraph (B)
of this paragraph will be provided an opportunity to comment on the
Application during the Application evaluation process.

(4) The Department shall hold at least three public hearings
in different Uniform State Service Regions of the state to receive com-
ment on the submitted Applications and on other issues relating to the
Housing Tax Credit Program.

(5) The Department shall make available on the Depart-
ment’s website information regarding the Housing Tax Credit Program
including notice of public hearings, meetings, Application Round
opening and closing dates, submitted Applications, and Applications
approved for underwriting and recommended to the Board, and shall
provide that information to locally affected community groups, local
and state elected officials, local housing departments, any appropriate
newspapers of general or limited circulation that serve the community
in which a proposed Development is to be located, nonprofit and
for-profit organizations, on-site property managers of occupied
Developments that are the subject of Applications for posting in
prominent locations at those Developments, and any other interested
persons including community groups, who request the information.

(6) Approximately forty days prior to the date of the July
Board meeting at which the issuance of Commitment Notices shall be
discussed, the Department will notify each Applicant of the receipt of
any opposition received by the Department relating to his or her Devel-
opment at that time.

(7) Not later than the third working day after the date of
completion of each stage of the Application process, including the re-
sults of the Application scoring and underwriting phases and the com-
mitment phase, the results will be posted to the Department’s web site.

(8) At least thirty days prior to the date of the July Board
meeting at which the issuance of Commitment Notices or Determina-
tion Notices shall be discussed, the Department will:

(A) provide the Application scores to the Board;

(B) if feasible, post to the Department’s web site the
entire Application, including all supporting documents and exhibits,
the Application Log as further described in §50.20(b) of this title, a
scoring sheet providing details of the Application score, and any other
documents relating to the processing of the Application.

(9) A summary of comments received by the Department
on specific Applications shall be part of the documents required to be
reviewed by the Board under this subsection if it is received 30 busi-
ness days prior to the date of the Board Meeting at which the issuance
of Commitment Notices or Determination Notices shall be discussed.
Comments received after this deadline will not be part of the documen-
tation submitted to the Board. However, a public comment period will
be available prior to the Board’s decision, at the Board meeting where
tax credit commitment decisions will be made.

(10) Not later than the 120th day after the date of the initial
issuance of Commitment Notices for housing tax credits, the Depart-
ment shall provide an Applicant who did not receive a commitment for
housing tax credits with an opportunity to meet and discuss with the
Department the Application’s deficiencies, scoring and underwriting.

(b) Viewing of Pre-Applications and Applications. Pre-Appli-
cations and Applications for tax credits are public information and are
available upon request after the Pre-Application and Application Ac-
ceptance Periods close, respectively. All Pre-Applications and Appli-
cations, including all exhibits and other supporting materials, except
Personal Financial Statements and Social Security numbers, will be
made available for public disclosure after the Pre-Application and Ap-
plication periods close, respectively. The content of Personal Financial
Statements may still be made available for public disclosure upon re-
quest if the Attorney General’s office deems it is not protected from
disclosure by the Texas Public Information Act.

(c) Confidential Information. The Department may treat the
financial statements of any Applicant as confidential and may elect not
to disclose those statements to the public. A request for such informa-
tion shall be processed in accordance with §552.305, Texas Govern-
ment Code.

§50.12. Tax Exempt Bond Developments: Filing of Applications, Ap-
plicability of Rules, Supportive Services, Financial Feasibility Evalu-
ation, Satisfaction of Requirements.

(a) Filing of Applications for Tax Exempt Bond Develop-
ments. Applications for a Tax Exempt Bond Development may be
submitted to the Department as described in paragraphs (1) and (2) of
this subsection:

(1) Applicants which receive advance notice of a Program
Year 2004 reservation as a result of the Texas Bond Review Board’s
(TBRB) lottery for the private activity volume cap must file a complete
Application not later than 60 days after the date of the TBRB lottery.
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Such filing must be accompanied by the Application fee described in
§50.21 of this title.

(2) Applicants which receive advance notice of a Program
Year 2004 reservation after being placed on the waiting list as a result of
the TBRB lottery for private activity volume cap must submit Volume
1 and Volume 2 of the Application and the Application fee described
in §50.21 of this title prior to the Applicant’s bond reservation date as
assigned by the TBRB. Any outstanding documentation required under
this section must be submitted to the Department at least 60 days prior
to the Board meeting at which the decision to issue a Determination
Notice would be made.

(b) Applicability of Rules for Tax Exempt Bond Develop-
ments. Tax Exempt Bond Development Applications are subject to all
rules in this title, with the only exceptions being the following sections:
§50.4 of this title (regarding State Housing Credit Ceiling), §50.7 of
this title (regarding Regional Allocation and Set-Asides), §50.8 of
this title (regarding Pre-Application), §50.9(d)(2) and (4) of this title
(regarding Selection Criteria Review and Prioritization), §50.9(g) of
this title (regarding Selection Criteria), §50.10(b) and (c) of this title
(regarding Waiting List and Forward Commitments), and §50.14 of
this title (regarding Carryover and 10% Test). Such Developments
requesting a Determination Notice in the current calendar year must
meet all Threshold Criteria requirements stipulated in §50.9(f) of this
title. Such Developments which received a Determination Notice in
a prior calendar year must meet all Threshold Criteria requirements
stipulated in the QAP and Rules in effect for the calendar year in
which the Determination Notice was issued; provided, however, that
such Developments shall comply with all procedural requirements
for obtaining Department action in the current QAP and Rules; and
such other requirements of the QAP and Rules as the Department
determines applicable. At the time of Application, Developments must
demonstrate the Development’s consistency with the bond issuer’s
consolidated plan or other similar planning document. Consistency
with the local municipality’s consolidated plan or similar planning
document must also be demonstrated in those instances where the city
or county has a consolidated plan. Applicants will be required to meet
all conditions of the Determination Notice by the time the construction
loan is closed unless otherwise specified in the Determination Notice.
Applicants must meet the requirements identified in §50.15(a) of this
title.

(c) Supportive Services for Tax Exempt Bond Developments.
Tax Exempt Bond Development Applications must provide an executed
agreement with a qualified service provider for the provision of special
supportive services that would otherwise not be available for the ten-
ants. The provision of these services will be included in the LURA.
Acceptable services as described in paragraphs (1) through (3) of this
subsection include:

(1) the services must be in at least one of the following cat-
egories: child care, transportation, basic adult education, legal assis-
tance, counseling services, GED preparation, English as a second lan-
guage classes, vocational training, home buyer education, credit coun-
seling, financial planning assistance or courses, health screening ser-
vices, health and nutritional courses, organized team sports programs,
youth programs, scholastic tutoring, social events and activities, com-
munity gardens or computer facilities; or

(2) any other program described under Title IV-A of the
Social Security Act (42 U.S.C. §§ 601 et seq.) which enables children
to be cared for in their homes or the homes of relatives; ends the de-
pendence of needy families on government benefits by promoting job
preparation, work and marriage; prevents and reduces the incidence of
out-of wedlock pregnancies; and encourages the formation and main-
tenance of two-parent families, or

(3) any other services approved in writing by the Issuer.
The plan for tenant supportive services submitted for review and ap-
proval of the Issuer must contain a plan for coordination of services
with state workforce development and welfare programs. The coordi-
nated effort will vary depending upon the needs of the tenant profile at
any given time as outlined in the plan.

(d) Financial Feasibility Evaluation for Tax Exempt Bond De-
velopments. Code §42(m)(2)(D) requires the bond issuer (if other than
the Department) to ensure that a Tax Exempt Bond Development does
not receive more tax credits than the amount needed for the financial
feasibility and viability of a Development throughout the Compliance
Period. Treasury Regulations prescribe the occasions upon which this
determination must be made. In light of the requirement, issuers may
either elect to underwrite the Development for this purpose in accor-
dance with the QAP and the Underwriting Rules and Guidelines, §1.32
of this title or request that the Department perform the function. If
the issuer underwrites the Development, the Department will, nonethe-
less, review the underwriting report and may make such changes in the
amount of credits which the Development may be allowed as are ap-
propriate under the Department’s guidelines. The Determination No-
tice issued by the Department and any subsequent IRS Form(s) 8609
will reflect the amount of tax credits for which the Development is
determined to be eligible in accordance with this subsection, and the
amount of tax credits reflected in the IRS Form 8609 may be greater
or less than the amount set forth in the Determination Notice, based
upon the Department’s and the bond issuer’s determination as of each
building’s placement in service. Any increase of tax credits, from the
amount specified in the Determination Notice, at the time of each build-
ing’s placement in service will only be permitted if it is determined by
the Department, as required by the Code §42(m)(2)(D), that the Tax
Exempt Bond Development does not receive more tax credits than the
amount needed for the financial feasibility and viability of a Devel-
opment throughout the Compliance Period, and upon approval by the
Board.

(e) Satisfaction of Requirements for Tax Exempt Bond De-
velopments. If the Department staff determines that all requirements
of this QAP and Rules have been met, the Department will recom-
mend that the Board authorize the issuance of a Determination Notice.
The Board, however, may utilize the discretionary factors identified in
§50.10(a) of this title in determining if they will authorize the Depart-
ment to issue a Determination Notice to the Development Owner. The
Determination Notice, if authorized by the Board, will confirm that the
Development satisfies the requirements of the QAP and Rules in ac-
cordance with the Code, §42(m)(1)(D).

§50.13. Commitment and Determination Notices; Agreement and
Election Statement.

(a) Commitment and Determination Notices. If the Board ap-
proves an Application, the Department will:

(1) if the Application is for a commitment from the State
Housing Credit Ceiling, issue a Commitment Notice to the Develop-
ment Owner which shall:

(A) confirm that the Board has approved the Applica-
tion; and

(B) state the Department’s commitment to make a
Housing Credit Allocation to the Development Owner in a specified
amount, subject to the feasibility determination described at §50.17
of this title, and compliance by the Development Owner with the
remaining requirements of this chapter and any other terms and
conditions set forth therein by the Department. This commitment shall
expire on the date specified therein unless the Development Owner
indicates acceptance of the commitment by executing the Commitment
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Notice or Determination Notice, pays the required fee specified in
§50.21 of this title, and satisfies any other conditions set forth therein
by the Department. A Development Owner may request an extension
of the Commitment Notice expiration date by submitting an extension
request and associated extension fee as described in §50.21 of this
title. In no event shall the expiration date of a Commitment Notice be
extended beyond the last business day of the applicable calendar year.

(2) if the Application regards a Tax Exempt Bond Develop-
ment, issue a Determination Notice to the Development Owner which
shall:

(A) confirm the Board’s determination that the Devel-
opment satisfies the requirements of this QAP; and

(B) state the Department’s commitment to issue IRS
Form(s) 8609 to the Development Owner in a specified amount, sub-
ject to the requirements set forth at §50.12 of this title and compliance
by the Development Owner with all applicable requirements of this
title and any other terms and conditions set forth therein by the De-
partment. The Determination Notice shall expire on the date specified
therein unless the Development Owner indicates acceptance by execut-
ing the Determination Notice and paying the required fee specified in
§50.21 of this title. The Determination Notice shall also expire unless
the Development Owner satisfies any conditions set forth therein by the
Department within the applicable time period.

(3) notify, in writing, the mayor or other equivalent chief
executive officer of the municipality in which the Property is located
informing him/her of the Board’s issuance of a Commitment Notice or
Determination Notice, as applicable.

(4) A Commitment or Determination Notice shall not be
issued with respect to any Development for an unnecessary amount or
where the cost for the total development, acquisition, construction or
rehabilitation exceeds the limitations established from time to time by
the Department and the Board, unless the Department staff make a rec-
ommendation to the Board based on the need to fulfill the goals of the
Housing Tax Credit Program as expressed in this QAP and Rules, and
the Board accepts the recommendation. The Department’s recommen-
dation to the Board shall be clearly documented.

(5) A Commitment or Determination Notice shall not be
issued with respect to any Development in violation of the calculation
relating to the inclusive capture rate as restricted under §1.32(g)(2) of
this title, unless The Committee makes a recommendation to the Board
based on the need to fulfill the goals of the Housing Tax Credit Program
as expressed in this chapter, and the Board accepts the recommenda-
tion. The Department’s recommendation to the Board shall be clearly
documented.

(6) A Commitment or Determination Notice shall not be is-
sued with respect to the Applicant, the Development Owner, the Gen-
eral Contractor, or any Affiliate of the General Contractor that is active
in the ownership or Control of one or more other low income rental
housing properties in the state of Texas funded by the Department, or
outside the state of Texas, that is in Material Non-Compliance with the
LURA (or any other document containing an Extended Low Income
Housing Commitment) or the program rules in effect for such property
as of June 30 of each year (or for Tax Exempt Bond Developments as of
10 business days prior to the Board’s vote to allocate credits. Any cor-
rective action documentation affecting the Material Non-Compliance
status score for Applicants must be received by the Department no later
than May 15 of each year (or for Tax Exempt Bond Developments no
later than 20 business days prior to the Board’s vote to allocate credits).

(b) Agreement and Election Statement. Together with the De-
velopment Owner’s acceptance of the Carryover Allocation, the De-
velopment Owner may execute an Agreement and Election Statement,
in the form prescribed by the Department, for the purpose of fixing the
Applicable Percentage for the Development as that for the month in
which the Carryover Allocation was accepted (or the month the bonds
were issued for Tax Exempt Bond Developments), as provided in the
Code, §42(b)(2). Current Treasury Regulations, §1.42-8(a)(1)(v), sug-
gest that in order to permit a Development Owner to make an effective
election to fix the Applicable Percentage for a Development, the Car-
ryover Allocation Document must be executed by the Department and
the Development Owner within the same month. The Department staff
will cooperate with a Development Owner, as possible or reasonable,
to assure that the Carryover Allocation Document can be so executed.

§50.14. Carryover, 10% Test.
(a) Carryover. All Developments which received a Commit-

ment Notice, and will not be placed in service and receive IRS Form
8609 in the year the Commitment Notice was issued, must submit the
Carryover documentation to the Department no later than November 1
of the year in which the Commitment Notice is issued. Developments
involving acquisition/rehabilitation must submit the Carryover docu-
mentation to the Department no later than December 1 of the year in
which the Commitment Notice is issued, however they will be ineligi-
ble for extensions beyond that date. Commitments for credits will be
terminated if the Carryover documentation, or an approved extension,
has not been received by this deadline. In the event that a Development
Owner intends to submit the Carryover documentation in any month
preceding November of the year in which the Commitment Notice is
issued, in order to fix the Applicable Percentage for the Development in
that month, it must be submitted no later than the first Friday in the pre-
ceding month. If the financing structure, syndication rate, amount of
debt or syndication proceeds are revised at the time of Carryover from
what was proposed in the original Application, applicable documenta-
tion of such changes must be provided and the Development may be
reevaluated by the Department. The Carryover Allocation format must
be properly completed and delivered to the Department as prescribed
by the Carryover Allocation Procedures Manual. All Carryover Allo-
cations will be contingent upon the following, in addition to all other
conditions placed upon the Application in the Commitment Notice:

(1) The Development Owner must have purchased the
property for the Development.

(2) A current original plat or survey of the land, prepared
by a duly licensed Texas Registered Professional Land Surveyor. Such
survey shall conform to standards prescribed in the Manual of Practice
for Land Surveying in Texas as promulgated and amended from time
to time by the Texas Surveyors Association as more fully described in
the Carryover Procedures Manual.

(3) A review of information provided by the IRS as per-
mitted pursuant to IRS Form 8821, Tax Information Authorization, for
the release of tax information relating to non-disclosure or recapture
issues. Each Development Owner, General Partner and Principal must
execute and provide to the Department Form 8821 within ten business
days of the issuance of a Commitment Notice or Determination Notice.
Any information provided by the IRS will be evaluated by the Depart-
ment 50 and may be utilized by the Board to determine if a Carryover
Allocation will be made.

(4) Attendance of the Development Owner and Develop-
ment architect at eight hours of Fair Housing training on or before the
closing of the construction loan.
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(5) For all Developments involving new construction, evi-
dence of the availability of all necessary utilities/services to the Devel-
opment site must be provided. Necessary utilities include natural gas
(if applicable), electric, trash, water, and sewer. Such evidence must
be a letter or a monthly utility bill from the appropriate municipal/local
service provider. If utilities are not already accessible, then the letter
must clearly state: an estimated time frame for provision of the utilities,
an estimate of the infrastructure cost, and an estimate of any portion of
that cost that will be borne by the Development Owner. Letters must
be from an authorized individual representing the organization which
actually provides the services. Such documentation should clearly in-
dicate the Development property. If utilities are not already accessi-
ble (undeveloped areas), then the letter should not be older than three
months from the first day of the Application Acceptance Period.

(6) Development Owners must provide evidence to the De-
partment that they have notified the District office of the Texas Depart-
ment of Transportation of their proposed property consistent with the
template provided in the Carryover Allocation Procedures Manual.

(b) 10% Test. No later than six months from the date the
Carryover Allocation Document is executed by the Department
and the Development Owner, more than 10% of the Development
Owner’s reasonably expected basis must have been incurred pursuant
to §42(h)(1)(E)(i) and (ii) of the Internal Revenue Code and Treasury
Regulations, §1.42-6. The evidence to support the satisfaction of this
requirement must be submitted to the Department no later than June
30 of the year following the execution of the Carryover Allocation
Document in a format prescribed by the Department.

§50.15. Closing of the Construction Loan, Commencement of Sub-
stantial Construction.

(a) Closing of the Construction Loan. The Development
Owner must submit evidence of having closed the construction loan.
The evidence must be submitted no later than June 1 of the year after
the execution of the Carryover Allocation Document, and no later
than 14 days after the closing of the construction loan for Tax Exempt
Bond Developments, with the possibility of an extension as described
in §50.21 of this title. At the time of submission of the documentation,
the Development Owner must also submit a Management Plan and
an Affirmative Marketing Plan as further described in the Carryover
Allocation Procedures Manual. The Carryover Allocation will auto-
matically be terminated if the Development Owner fails to meet the
aforementioned closing deadline (taking into account any extensions),
and has not had an extension approved, and all credits previously
allocated to that Development will be recovered and become a part
of the State Housing Credit Ceiling for the applicable year. Owners
of Tax Exempt Bond Developments will be fined $2,500 if this
requirement is not fulfilled.

(b) Commencement of Substantial Construction. The Devel-
opment Owner must submit evidence of having commenced and con-
tinued substantial construction activities. The evidence must be sub-
mitted not later than December 1 of the year after the execution of the
Carryover Allocation Document with the possibility of an extension
as described in §50.21 of this title. The minimum activity necessary
to meet the requirement of substantial construction for new Develop-
ments will be defined as having expended 10% of the construction con-
tract amount for the Development, adjusted for any change orders, and
as documented by both the most recent construction contract applica-
tion for payment and the inspecting architect. The minimum activity
necessary to meet the requirement of substantial construction for re-
habilitation Developments will be defined as having expended 10% of
the construction budget as documented by the inspecting architect. Ev-
idence of such activity shall be provided in a format prescribed by the
Department.

§50.16. Cost Certification, LURA.

(a) Cost Certification. If a Carryover Allocation was not re-
quested and received, Developments must be placed in service by De-
cember 31 of the year the Commitment Notice was issued. Develop-
ments receiving a Carryover Allocation must be placed in service by
December 31 of the second year following the year the Carryover Allo-
cation Agreement was executed. Developments requesting IRS Forms
8609 must submit the required Cost Certification documentation no
later than April 1 of the year following the date the buildings were
placed in service. Any Developments issued a Commitment Notice
or Determination Notice that fails to submit its Cost Certification doc-
umentation by this time will be reported to the IRS. The Department
will perform an initial evaluation of the Cost Certification documenta-
tion within 45 days from the date of receipt of the Cost Certification
documentation and notify the Owner in a deficiency letter of all addi-
tional required documentation. Once the Department has determined
that all required documents have been received, the Department will
issue IRS Forms 8609 no later than 90 days from the date of receipt
of those final documents. Any deficiency letters issued to the Owner
pertaining to the Cost Certification documentation will also be copied
to the syndicator.

(b) Land Use Restriction Agreement (LURA). The Develop-
ment Owner must request a LURA from the Department no later than
September 1 of the first year in which credits will be claimed. The
Development Owner must date, sign and acknowledge before a notary
public the LURA and send the original to the Department for execution
by December 1 of the first year in which credits will be claimed. In ad-
dition, the initial compliance and monitoring fee must also be submit-
ted to the Department by December 1 of that same year. After receipt
of the signed LURA from the Department, the Development Owner
shall then record said LURA, along with any and all exhibits attached
thereto, in the real property records of the county where the Develop-
ment is located and return the original document, duly certified as to
recordation by the appropriate county official, to the Department no
later than the date that the Cost Certification Documentation is sub-
mitted to the Department. If any liens (other than mechanics’ or ma-
terialmen’s liens) shall have been recorded against the Development
and/or the Property prior to the recording of the LURA, the Develop-
ment Owner shall obtain the subordination of the rights of any such
lienholder, or other effective consent, to the survival of certain obliga-
tions contained in the LURA, which are required by §42(h)(6)(E)(ii) of
the Code to remain in effect following the foreclosure of any such lien.
Receipt of such certified recorded original LURA by the Department
is required prior to issuance of IRS Form 8609. A representative of the
Department, or assigns, shall physically inspect the Development for
compliance with the Application and the representatives, warranties,
covenants, agreements and undertakings contained therein. Such in-
spection will be conducted before the IRS Form 8609 is issued for a
building, but it shall be conducted in no event later than the end of the
second calendar year following the year the last building in the Devel-
opment is placed in service. The Development Owner for Tax Exempt
Bond Developments shall obtain a subordination agreement wherein
the lien of the mortgage is subordinated to the LURA.

§50.17. Housing Credit Allocations.

(a) In making a commitment of a Housing Credit Allocation
under this chapter, the Department shall rely upon information con-
tained in the Application to determine whether a building is eligible
for the credit under the Code, §42. The Development Owner shall bear
full responsibility for claiming the credit and assuring that the Devel-
opment complies with the requirements of the Code, §42. The De-
partment shall have no responsibility for ensuring that a Development
Owner who receives a Housing Credit Allocation from the Department
will qualify for the housing credit.
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(b) The Housing Credit Allocation Amount shall not exceed
the dollar amount the Department determines is necessary for the finan-
cial feasibility and the long term viability of the Development through-
out the affordability period. Such determination shall be made by the
Department at the time of issuance of the Commitment Notice or De-
termination Notice; at the time the Department makes a Housing Credit
Allocation; and as of the date each building in a Development is placed
in service. Any Housing Credit Allocation Amount specified in a Com-
mitment Notice, Determination Notice or Carryover Allocation Docu-
ment is subject to change by the Department based upon such determi-
nation. Such a determination shall be made by the Department based
on its evaluation and procedures, considering the items specified in the
Code, §42(m)(2)(B), and the department in no way or manner repre-
sents or warrants to any Applicant, sponsor, investor, lender or other
entity that the Development is, in fact, feasible or viable.

(c) The General Contractor hired by the Development Owner
must meet specific criteria as defined by the Seventy-fifth Legislature.
A General Contractor hired by a Development Owner or a Development
Owner, if the Development Owner serves as General Contractor must
demonstrate a history of constructing similar types of housing with-
out the use of federal tax credits. Evidence must be submitted to the
Department, in accordance with §50.9(f)(4)(H) of this title, which suf-
ficiently documents that the General Contractor has constructed some
housing without the use of Housing Tax Credits. This documentation
will be required as a condition of the commitment notice or carryover
agreement, and must be complied with prior to commencement of con-
struction and at cost certification and final allocation of credits.

(d) An allocation will be made in the name of the Development
Owner identified in the related Commitment Notice or Determination
Notice. If an allocation is made to a member or Affiliate of the own-
ership entity proposed at the time of Application, the Department will
transfer the allocation to the ownership entity as consistent with the in-
tention of the Board when the Development was selected for an award
of tax credits. Any other transfer of an allocation will be subject to re-
view and approval by the Department consistent with §50.18(c) of this
title. The approval of any such transfer does not constitute a representa-
tion to the effect that such transfer is permissible under §42 of the Code
or without adverse consequences thereunder, and the Department may
condition its approval upon receipt and approval of complete current
documentation regarding the owner including documentation to show
consistency with all the criteria for scoring, evaluation and underwrit-
ing, among others, which were applicable to the original Applicant.

(e) The Department shall make a Housing Credit Allocation,
either in the form of IRS Form 8609, with respect to current year allo-
cations for buildings placed in service, or in the Carryover Allocation
Document, for buildings not yet placed in service, to any Development
Owner who holds a Commitment Notice which has not expired, and for
which all fees as specified in §50.21 of this title have been received by
the Department and with respect to which all applicable requirements,
terms and conditions have been met. For Tax Exempt Bond Develop-
ments, the Housing Credit Allocation shall be made in the form of a
Determination Notice. For an IRS Form 8609 to be issued with respect
to a building in a Development with a Housing Credit Allocation, sat-
isfactory evidence must be received by the Department that such build-
ing is completed and has been placed in service in accordance with
the provisions of the Department’s Cost Certification Procedures Man-
ual. The Cost Certification documentation requirements will include
a certification and inspection report prepared by a Third-Party accred-
ited accessibility inspector to certify that the Development meets all
required accessibility standards. IRS Form 8609 will not be issued un-
til the certifications are received by the Department. The Department
shall mail or deliver IRS Form 8609 (or any successor form adopted by

the Internal Revenue Service) to the Development Owner, with Part I
thereof completed in all respects and signed by an authorized official
of the Department. The delivery of the IRS Form 8609 will occur only
after the Development Owner has complied with all procedures and
requirements listed within the Cost Certification Procedures Manual.
Regardless of the year of Application to the Department for Housing
Tax Credits, the current year’s Cost Certification Procedures Manual
must be utilized when filing all cost certification materials. A separate
Housing Credit Allocation shall be made with respect to each building
within a Development which is eligible for a housing credit; provided,
however, that where an allocation is made pursuant to a Carryover Allo-
cation Document on a Development basis in accordance with the Code,
§42(h)(1)(F), a housing credit dollar amount shall not be assigned to
particular buildings in the Development until the issuance of IRS Form
8609s with respect to such buildings.

(f) In making a Housing Credit Allocation, the Department
shall specify a maximum Applicable Percentage, not to exceed the Ap-
plicable Percentage for the building permitted by the Code, §42(b),
and a maximum Qualified Basis amount. In specifying the maximum
Applicable Percentage and the maximum Qualified Basis amount, the
Department shall disregard the first-year conventions described in the
Code, §42(f)(2)(A) and §42(f)(3)(B). The Housing Credit Allocation
made by the Department shall not exceed the amount necessary to sup-
port the extended low income housing commitment as required by the
Code, §42(h)(6)(C)(i).

(g) Development inspections shall be required to show that the
Development is built or rehabilitated according to required plans and
specifications. At a minimum, all Development inspections must in-
clude an inspection for quality during the construction process while
defects can reasonably be corrected and a final inspection at the time the
Development is placed in service. All such Development inspections
shall be performed by the Department or by an independent Third Party
inspector acceptable to the Department. The Development Owner shall
pay all fees and costs of said inspections as described in §50.21 of this
title. For properties receiving financing through TX-USDA-RHS, the
Department shall accept the inspections performed by TX-USDA-RHS
in lieu of having other Third party Inspections.

(h) After the entire Development is placed in service, which
must occur prior to the deadline specified in the Carryover Allocation
Document and as further outlined in §50.16 of this chapter, the Devel-
opment Owner shall be responsible for furnishing the Department with
documentation which satisfies the requirements set forth in the Cost
Certification Procedures Manual. For purposes of this title, and con-
sistent with IRS Notice 88-116, the placed in service date for a new or
existing building used as residential rental property is the date on which
the building is ready and available for its specifically assigned function
and more specifically when the first Unit in the building is certified
as being suitable for occupancy in accordance with state and local law
and as certified by the appropriate local authority or registered archi-
tect as ready for occupancy. The Cost Certification must be submitted
for the entire Development; therefore partial Cost Certifications are not
allowed. The Department may require copies of invoices and receipts
and statements for materials and labor utilized for the new construction
or rehabilitation and, if applicable, a closing statement for the acqui-
sition of the Development as well as for the closing of all interim and
permanent financing for the Development. If the Development Owner
does not fulfill all representations and commitments made in the Ap-
plication, the Department may make reasonable reductions to the tax
credit amount allocated via the IRS Form 8609, may withhold issuance
of the IRS Form 8609s until these representations and commitments are
met, and/or may terminate the allocation, if appropriate corrective ac-
tion is not taken by the Development Owner.
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(i) The Board at its sole discretion may allocate credits to a De-
velopment Owner in addition to those awarded at the time of the initial
Carryover Allocation in instances where there is bona fide substanti-
ation of cost overruns and the Department has made a determination
that the allocation is needed to maintain the Development’s financial
viability.

(j) The Department may, at any time and without additional
administrative process, determine to award credits to Developments
previously evaluated and awarded credits if it determines that such pre-
viously awarded credits are or may be invalid and the owner was not
responsible for such invalidity. The Department may also consider an
amendment to a Commitment Notice or Carryover Allocation or other
requirement with respect to a Development if the revisions:

(1) are consistent with the Code and the Housing Tax Credit
Program;

(2) do not occur while the Development is under consider-
ation for tax credits;

(3) do not involve a change in the number of points scored
(unless the Development’s ranking is adjusted because of such change);

(4) do not involve a change in the Development’s site; or

(5) do not involve a change in the set-aside election.

§50.18. Board Reevaluation, Appeals; Amendments, Housing Tax
Credit and Ownership Transfers, Sale of Tax Credit Properties,
Withdrawals, Cancellations.

(a) Board Reevaluation. Regardless of development stage,
the Board shall reevaluate a Development that undergoes a substantial
change between the time of initial Board approval of the Development
and the time of issuance of a Commitment Notice or Determination
Notice for the Development. For the purposes of this subsection,
substantial change shall be those items identified in subsection (c)(3)
of this section. The Board may revoke any Commitment Notice
or Determination Notice issued for a Development that has been
unfavorably reevaluated by the Board.

(b) Appeals Process. An Applicant may appeal decisions
made by the Department.

(1) The decisions that may be appealed are identified in
subparagraphs (A) through (C) of this paragraph.

(A) a determination regarding the Application’s satis-
faction of:

(i) Eligibility Requirements;

(ii) Disqualification or debarment criteria;

(iii) Pre-Application or Application Threshold Cri-
teria;

(iv) Underwriting Criteria;

(B) the scoring of the Application under the Application
Selection Criteria; and

(C) a recommendation as to the amount of housing tax
credits to be allocated to the Application.

(D) Any Department decision that results in termination
of an Application.

(2) An Applicant may not appeal a decision made regarding
an Application filed by another Applicant.

(3) An Applicant must file its appeal in writing with the
Department not later than the seventh day after the date the Depart-
ment publishes the results of any stage of the Application evaluation

process identified in §50.9 of this title. In the appeal, the Applicant
must specifically identify the Applicant’s grounds for appeal, based on
the original Application and additional documentation filed with the
original Application. If the appeal relates to the amount of housing tax
credits recommended to be allocated, the Department will provide the
Applicant with the underwriting report upon request.

(4) The Executive Director of the Department shall respond
in writing to the appeal not later than the 14th day after the date of
receipt of the appeal. If the Applicant is not satisfied with the Executive
Director’s response to the appeal, the Applicant may appeal directly in
writing to the Board, provided that an appeal filed with the Board under
this subsection must be received by the Board before:

(A) the seventh day preceding the date of the Board
meeting at which the relevant commitment decision is expected to be
made; or

(B) the third day preceding the date of the Board meet-
ing described by subparagraph (A) of this paragraph, if the Executive
Director does not respond to the appeal before the date described by
subparagraph (A) of this paragraph.

(5) Board review of an appeal under paragraph (4) of this
subsection is based on the original Application and additional docu-
mentation filed with the original Application. The Board may not re-
view any information not contained in or filed with the original Appli-
cation. The decision of the Board regarding the appeal is final.

(6) The Department will post to its web site an appeal filed
with the Department or Board and any other document relating to the
processing of the appeal.

(c) Amendment of Application Subsequent to Allocation by
Board.

(1) If a proposed modification would materially alter a De-
velopment approved for an allocation of a housing tax credit, or if the
Applicant has altered any selection criteria item for which it received
points, the Department shall require the Applicant to file a formal, writ-
ten request for an amendment to the Application.

(2) The Executive Director of the Department shall require
the Department staff assigned to underwrite Applications to evaluate
the amendment and provide an analysis and written recommendation
to the Board. The appropriate party monitoring compliance during con-
struction in accordance with §50.19 of this title shall also provide to the
Board an analysis and written recommendation regarding the amend-
ment.

(3) For Applications approved by the Board prior to
September 1, 2001, the Executive Director will approve or deny the
amendment request. For Applications approved by the Board after
September 1, 2001, the Board must vote on whether to approve the
amendment. The Board by vote may reject an amendment and, if
appropriate, rescind a Commitment Notice or terminate the allocation
of housing tax credits and reallocate the credits to other Applicants
on the Waiting List if the Board determines that the modification
proposed in the amendment:

(A) would materially alter the Development in a nega-
tive manner; or

(B) would have adversely affected the selection of the
Application in the Application Round.

(4) Material alteration of a Development includes, but is
not limited to:

(A) a significant modification of the site plan;
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(B) a modification of the number of units or bedroom
mix of units;

(C) a substantive modification of the scope of tenant
services;

(D) a reduction of three percent or more in the square
footage of the units or common areas;

(E) a significant modification of the architectural design
of the Development;

(F) a modification of the residential density of the De-
velopment of at least five percent;

(G) an increase or decrease in the site acreage of greater
than 10% from the original site under control and proposed in the Ap-
plication; and

(H) any other modification considered significant by
the Board.

(5) In evaluating the amendment under this subsection, the
Department staff shall consider whether the need for the modification
proposed in the amendment was:

(A) reasonably foreseeable by the Applicant at the time
the Application was submitted; or

(B) preventable by the Applicant.

(6) This section shall be administered in a manner that is
consistent with the Code, §42.

(7) Before the 15th day preceding the date of Board action
on the amendment, notice of an amendment and the recommendation
of the Executive Director and monitor regarding the amendment will
be posted to the Department’s web site.

(d) Housing Tax Credit and Ownership Transfers. A Develop-
ment Owner may not transfer an allocation of housing tax credits or
ownership of a Development supported with an allocation of housing
tax credits to any Person other than an Affiliate of the Development
Owner unless the Development Owner obtains the Executive Direc-
tor’s prior, written approval of the transfer. The Executive Director
may not unreasonably withhold approval of the transfer. A Develop-
ment Owner seeking Executive Director approval of a transfer and the
proposed transferee must provide to the Department a copy of any ap-
plicable agreement between the parties to the transfer, including any
third-party agreement with the Department. A Development Owner
seeking Executive Director approval of a transfer must provide the De-
partment with documentation requested by the Department, including
but not limited to, a list of the names of transferees and Related Parties;
and detailed information describing the experience and financial capac-
ity of transferees and related parties. All transfer requests must disclose
the reason for the request and specifically disclose if the transfer is re-
quested because a Person active in the Development is being, or has
been, removed by the lender, equity provider, or limited partners for its
failure to perform its obligations under the loan documents or limited
partnership agreement. The Development Owner shall certify to the
Executive Director that the tenants in the Development have been noti-
fied in writing of the transfer before the 30th day preceding the date of
submission of the transfer request to the Department. Not later than the
fifth working day after the date the Department receives all necessary
information under this section, the Department shall conduct a qualifi-
cations review of a transferee to determine the transferee’s past com-
pliance with all aspects of the Housing Tax Credit Program, LURAs;
and the sufficiency of the transferee’s experience with Developments
supported with Housing Credit Allocations. If the viable operation of
the Development is deemed to be in jeopardy by the Department, the

Department may authorize changes that were not contemplated in the
Application.

(e) Sale of Certain Tax Credit Properties. Consistent with
§2306.6726, Texas Government Code, not later than two years before
the expiration of the Compliance Period, a Development Owner who
agreed to provide a right of first refusal under §2306.6725, Texas
Government Code, and who intends to sell the property shall notify
the Department of its intent to sell.

(1) The Development Owner shall notify Qualified Non-
profit Organizations and tenant organizations of the opportunity to pur-
chase the Development. The Development Owner may:

(A) during the first six-month period after notifying the
Department, negotiate or enter into a purchase agreement only with
a Qualified Nonprofit Organization that is also a community housing
development organization as defined by the federal home investment
partnership program;

(B) during the second six-month period after notifying
the Department, negotiate or enter into a purchase agreement with any
Qualified Nonprofit Organization or tenant organization; and

(C) during the year before the expiration of the com-
pliance period, negotiate or enter into a purchase agreement with the
Department or any Qualified Nonprofit Organization or tenant organi-
zation approved by the Department.

(2) Notwithstanding items for which points were received
consistent with §50.9(g) of this title, a Development Owner may sell
the Development to any purchaser after the expiration of the compli-
ance period if a Qualified Nonprofit Organization or tenant organiza-
tion does not offer to purchase the Development at the minimum price
provided by §42(i)(7), Internal Revenue Code of 1986 (26 U.S.C. Sec-
tion 42(i)(7)), and the Department declines to purchase the Develop-
ment.

(f) Withdrawals. An Applicant may withdraw an Application
prior to receiving a Commitment Notice, Determination Notice, Carry-
over Allocation Document or Housing Credit Allocation, or may can-
cel a Commitment Notice or Determination Notice by submitting to
the Department a notice, as applicable, of withdrawal or cancellation,
and making any required statements as to the return of any tax credits
allocated to the Development at issue.

(g) Cancellations. The Department may cancel a Commitment
Notice, Determination Notice or Carryover Allocation prior to the is-
suance of IRS Form 8609 with respect to a Development if:

(1) The Applicant or the Development Owner, or the De-
velopment, as applicable, fails to meet any of the conditions of such
Commitment Notice or Carryover Allocation or any of the undertak-
ings and commitments made by the Development Owner in the Appli-
cations process for the Development;

(2) any statement or representation made by the Develop-
ment Owner or made with respect to the Development Owner or the
Development is untrue or misleading;

(3) an event occurs with respect to the Applicant or the De-
velopment Owner which would have made the Development’s Appli-
cation ineligible for funding pursuant to §50.5 of this title if such event
had occurred prior to issuance of the Commitment Notice or Carryover
Allocation; or

(4) The Applicant or the Development Owner or the De-
velopment, as applicable, fails to comply with these Rules or the pro-
cedures or requirements of the Department.
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(h) Alternative Dispute Resolution Policy. In accordance with
§2306.082, Texas Government Code, it is the Department’s policy to
encourage the use of appropriate alternative dispute resolution proce-
dures ("ADR") under the Governmental Dispute Resolution Act, Chap-
ter 2009, Texas Government Code, to assist in resolving disputes under
the Department’s jurisdiction. As described in Chapter 154, Civil Prac-
tices and Remedies Code, ADR procedures include mediation and non-
binding arbitration. Except as prohibited by the Department’s ex parte
communications policy, the Department encourages informal commu-
nications between Department staff and applicants, and other interested
persons, to exchange information and informally resolve disputes. The
Department also has administrative appeals processes to fairly and ex-
peditiously resolve disputes. If at anytime an applicant or other person
would like to engage the Department in an ADR process, the person
may send a proposal to the Department’s General Counsel and Dispute
Resolution Coordinator. The proposal should describe the dispute and
the details of the process proposed (including proposed participants,
third party, when, where, procedure, and cost). The Department will
evaluate whether the proposed process would fairly, expeditiously, and
efficiently assist in resolving the dispute and promptly respond to the
proposal.

§50.19. Compliance Monitoring and Material Non-Compliance.

(a) The Code, §42(m)(1)(B)(iii), requires the Department as
the housing credit agency to include in its QAP a procedure that the De-
partment will follow in monitoring Developments for compliance with
the provisions of the Code, §42 and in notifying the IRS of any non-
compliance of which the Department becomes aware. Detailed com-
pliance rules are set forth in Department Rule §60.1 of this title, and in
the Owner’s Compliance Manual prepared by the Department’s Com-
pliance Division, as amended from time to time. Such procedure only
addresses forms and records that may be required by the Department to
enable the Department to monitor a Development for violations of the
Code and the LURA and to notify the IRS of any such non-compliance.
This procedure does not address forms and other records that may be
required of Development Owners by the IRS more generally, whether
for purposes of filing annual returns or supporting Development Owner
tax positions during an IRS audit.

(b) The Department, through the division with responsibility
for compliance matters, shall monitor for compliance with all appli-
cable requirements the entire construction or rehabilitation phase as-
sociated with any Development under this title. The Department will
monitor under this requirement by requiring a copy of reports from
all construction inspections performed for the lender and/or syndicator
for the Development. Those reports must indicate that the Department
may rely on those reports. The Department may provide those inspec-
tors for the lender and/or syndicator with required documentation to
be completed that will confirm satisfaction of the requirements of this
rule. If necessary, the Department may obtain a Third Party inspec-
tion report for purposes of monitoring. The Development Owner must
provide the Department with copies of all inspections made through-
out the construction of the Development within fifteen days of the date
the inspection occurred. The Department, or any Third Party inspector
hired by the Department, shall be provided, upon request, any construc-
tion documents, plans or specifications for the Development to perform
these inspections. If reports are not submitted to the Department or
can not be relied upon, the Applicant will be responsible for payment
of any necessary inspections. The monitoring level for each Develop-
ment must be based on the amount of risk associated with the Devel-
opment. The Department shall use the division responsible for credit
underwriting matters and the division responsible for compliance mat-
ters to determine the amount of risk associated with each Development.
After completion of a Development’s construction phase, the Depart-
ment shall periodically review the performance of the Development to

confirm the accuracy of the Department’s initial compliance evaluation
during the construction phase. Developments having financing from
TX-USDA-RHS will be exempt from these inspections, provided that
the Development Owner provides the Department with copies of all in-
spections made by TX-USDA-RHS throughout the construction of the
Development within fifteen days of the date the inspection occurred.

(c) The Department will monitor compliance with all repre-
sentations made by the Development Owner in the Application and
in the LURA, whether required by the Code, Treasury Regulations or
other rulings of the IRS, or undertaken by the Development Owner in
response to Department requirements or criteria.

(d) The Development Owner must collect information and re-
tain records for each qualified low income building in the Development,
on a monthly basis (with respect to the first year of a building’s Credit
Period and on an annual basis, thereafter in accordance with IRS Reg-
ulation §§1.42-5(b)(1) and (2)).

(e) The Development Owner will deliver to the Department no
later than the last day in April each year, the current audited financial
statements, in form and content satisfactory to the Department, itemiz-
ing the income and expenses of the Development for the prior year.

(f) Specifically, to evidence compliance with the requirements
of the Code, §42(h)(6)(B)(iv) which requires that the LURA prohibit
Development Owners of all tax credit Developments placed in service
after August 10, 1993 from refusing to lease to persons holding Section
8 vouchers or certificates because of their status as holders of such
Section 8 voucher or certificate. Development Owners must comply
with Department rules under 10 TAC §1.14 of this title.

(g) Certification and Review.

(1) On or before February 1st of each year, the Department
will send each Development Owner of a completed Development the
Fair Housing Sponsor Report (form provided by the Department) to be
completed by the Development Owner and returned to the Department
on or before the first day of March of each year in the Compliance
Period. Any Development for which the certification is not received
by the Department, is received past due, or is incomplete, improperly
completed or not signed by the Development Owner, will be considered
not in compliance with the provisions of §42 of the Code and reported
to the IRS on Form 8823, Low Income Housing Credit Agencies Re-
port of Non Compliance. The Fair Housing Sponsor Report, Part A
"Owner’s Certification of Program Compliance" shall cover the pre-
ceding calendar year and shall at a minimum cover the requirements
under IRS Regulation 1.42-5(c) and §60.1 of this title.

(2) Review.

(A) The Department staff will review the Fair Housing
Sponsor Report for compliance with the requirements of the Code, §42.

(B) The Department will monitor the Development for
compliance under Section 42 and §60.1 of this title.

(C) The Department will perform on-site inspections of
all buildings in each low income Development by the end of the second
calendar year following the year the last building in the Development
is placed in service and, for at least 20% of the low income Units in
each Development, inspect the Units and review the low income certi-
fications, the documentation the Development Owner has received to
support the certifications, the rent records for each low income tenant in
those Units, and any additional information that the Department deems
necessary.

(D) At least once every three years, the Department will
conduct on-site inspections of all buildings in the Development, and for
at least 20% of the Development’s low income Units, inspect the Units
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and review the low income certifications, the documentation supporting
the certifications, and the rent records for the tenants in those Units.

(3) Exception. The Department may, at its discretion, en-
ter into a Memorandum of Understanding with the TX-USDA-RHS,
whereby the TX-USDA-RHS agrees to provide to the Department in-
formation concerning the income and rent of the tenants in buildings
financed by the TX-USDA-RHS under its §515 program. Owners of
such buildings may be excepted from the review procedures of sub-
paragraph (B) or (C) of paragraph (2) of this subsection or both; how-
ever, if the information provided by TX-USDA-RHS is not sufficient
for the Department to make a determination that the income limitation
and rent restrictions of the Code, §42(g)(1) and (2), are met, the De-
velopment Owner must provide the Department with additional infor-
mation. TX-USDA-RHS Developments satisfy the definition of Qual-
ified Elderly Development if they meet the definition for elderly used
by TX-USDA-RHS , which includes persons with disabilities.

(h) Inspection provision. The Department retains the right to
perform an on site inspection of any low income Development includ-
ing all books and records pertaining thereto through either the end of the
Compliance Period or the end of the period covered by any Extended
Low Income Housing Commitment, whichever is later. An inspection
under this subsection may be in addition to any review under subsec-
tion (g)(2)(C) of this section.

(i) Inspection Standard. For the on-site inspections of build-
ings and low income Units, the Department shall review any local
health, safety, or building code violations reported to, or notices of
such violations provided by the Development Owner, and determine
whether the Units satisfy local health, safety, and building codes or the
uniform physical condition standards for public housing established by
HUD (24 CFR 5.703). The HUD physical condition standards do not
supersede or preempt local health, safety and building codes. Devel-
opments must continue to satisfy these codes and if the Department
becomes aware of any violation of these codes, the violations must be
reported to the IRS.

(j) The Department retains the right to require the Owner to
submit tenant data in the electronic format as developed by the Depart-
ment. The Department will provide general instruction regarding the
electronic transfer of data.

(k) Notices to Owner. The Department will provide prompt
written notice to the Development Owner if the Department does not
receive the certification described in subsection (g)(1) of this section or
discovers through audit, inspection, review or any other manner, that
the Development is not in compliance with the provisions of the Code,
§42 or the LURA. The notice will specify a correction period which
will not exceed 90 days from the date of notice to the Development
Owner, during which the Development Owner may respond to the De-
partment’s findings, bring the Development into compliance, or supply
any missing certifications. The Department may extend the correction
period for up to six months from the date of notice to the Development
Owner if it determines there is good cause for granting an extension.
If any communication to the Development Owner under this section is
returned to the Department as unclaimed or undeliverable, the Devel-
opment may be considered not in compliance without further notice to
the Development Owner.

(l) Notice to the IRS.

(1) Regardless of whether the noncompliance is corrected,
the Department is required to file IRS Form 8823 with the IRS. IRS
Form 8823 will be filed not later than 45 days after the end of the correc-
tion period specified in the Notice to Owner (including any extensions
permitted by the Department), but will not be filed before the end of
the correction period. The Department will explain on IRS Form 8823

the nature of the noncompliance and will indicate whether the Devel-
opment Owner has corrected the non-compliance or failure to certify.

(2) If a particular instance of non-compliance is not cor-
rected within three years after the end of the permitted correction pe-
riod, the Department is not required to report any subsequent correction
to the IRS.

(3) The Department will retain records of noncompliance
or failure to certify for six years beyond the Department’s filing of
the respective IRS Form 8823. In all other cases, the Department will
retain the certification and records described in this section for three
years from the end of the calendar year the Department receives the
certifications and records.

(m) Notices to the Department. A Development Owner must
comply with §50.18(d) of this title for the event listed in paragraph (1)
of this subsection and must notify the division responsible for compli-
ance within the Department in writing of the events listed in paragraphs
(2) and (3) of this subsection.

(1) prior to any sale, transfer, exchange, or renaming of the
Development or any portion of the Development. For Rural Develop-
ments that are federally assisted or purchased from HUD, the Depart-
ment shall not authorize the sale of any portion of the Development;

(2) any change of address to which subsequent notices or
communications shall be sent; or

(3) within thirty days of the placement in service of each
building, the Department must be provided the in service date of each
building.

(n) Liability. Compliance with the requirements of the Code,
§42 is the sole responsibility of the Development Owner of the building
for which the credit is allowable. By monitoring for compliance, the
Department in no way assumes any liability whatsoever for any action
or failure to act by the Development Owner including the Development
Owner’s noncompliance with the Code, §42.

(o) These provisions apply to all buildings for which a housing
tax credit is, or has been, allowable at any time. The Department is not
required to monitor whether a building or Development was in compli-
ance with the requirements of the Code, §42, prior to January 1, 1992.
However, if the Department becomes aware of noncompliance that oc-
curred prior to January 1, 1992, the Department is required to notify
the IRS in a manner consistent with subsection (j) of this section.

(p) Material Non-Compliance. In accordance with §50.5(b)(3)
and (4) of this title, the Department will disqualify an Application for
funding if the Applicant, the Development Owner, or the General Con-
tractor, or any Affiliate of the General Contractor that is active in the
ownership or Control of one or more other low income rental housing
properties located in or outside the State of Texas is determined by the
Department to be in Material Non-Compliance on the date the Appli-
cation Round closes. The Department will classify a property as being
in Material Non-Compliance when such property has a Non-Compli-
ance score that is equal to or exceeds 30 points in accordance with
the methodology and point system set forth in this subsection, or if in
accordance with §50.5(b)(4) of this title, the Department makes a de-
termination that the non-compliance reported would equal or exceed a
non-compliance score of 30 points if measured in accordance with the
methodology and point system set forth in §60.1 of this title.

(q) Utility Allowances utilized during affordability period.
The Department will monitor to determine whether rents comply
with the published tax credit rent limits using the utility allowances
established by the local housing authority. If there is more than one
entity (Section 8 administrator, public housing authority) responsible
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for setting the utility allowance(s) in the area of the Development
location, then the Utility Allowance selected must be the one which
most closely reflects the actual utility costs in that Development area.
In this case, documentation from the local utility provider supporting
the selection must be provided.

§50.20. Department Records, Application Log, IRS Filings.
(a) Department Records. At all times during each calendar

year the Department shall maintain a record of the following:

(1) the cumulative amount of the State Housing Credit
Ceiling that has been committed pursuant to Commitment Notices
during such calendar year;

(2) the cumulative amount of the State Housing Credit
Ceiling that has been committed pursuant to Carryover Allocation
Documents during such calendar year;

(3) the cumulative amount of Housing Credit Allocations
made during such calendar year; and

(4) the remaining unused portion of the State Housing
Credit Ceiling for such calendar year.

(b) Application Log. The Department shall maintain for each
Application an Application Log that tracks the Application from the
date of its submission. The Application Log will contain, at a mini-
mum, the information identified in paragraphs (1) through (9) of this
subsection.

(1) the names of the Applicant and all General Partners of
the Development Owner, the owner contact name and phone number,
and full contact information for all members of the Development Team;

(2) the name, physical location, and address of the Devel-
opment, including the relevant Uniform State Service Region of the
state;

(3) the number of Units and the amount of housing tax
credits requested for allocation by the Department to the Applicant;

(4) any Set-Aside category under which the Application is
filed;

(5) the requested and awarded score of the Application in
each scoring category adopted by the Department under the Qualified
Allocation Plan;

(6) any decision made by the Department or Board regard-
ing the Application, including the Department’s decision regarding
whether to underwrite the Application and the Board’s decision
regarding whether to allocate housing tax credits to the Development;

(7) the names of individuals making the decisions de-
scribed by paragraph (6) of this subsection, including the names of
Department staff scoring and underwriting the Application, to be
recorded next to the description of the applicable decision;

(8) the amount of housing tax credits allocated to the De-
velopment; and

(9) a dated record and summary of any contact between the
Department staff, the Board, and the Applicant or any Related Parties.

(c) IRS Filings. The Department shall mail to the Internal
Revenue Service, not later than the 28th day of the second calendar
month after the close of each calendar year during which the Depart-
ment makes Housing Credit Allocations, the original of each completed
(as to Part I) IRS Form 8609, a copy of which was mailed or deliv-
ered by the Department to a Development Owner during such calendar
year, along with a single completed IRS Form 8610, Annual Low In-
come Housing Credit Agencies Report. When a Carryover Allocation

is made by the Department, a copy of the Carryover Allocation Agree-
ment will be mailed or delivered to the Development Owner by the De-
partment in the year in which the building(s) is placed in service, and
thereafter the original will be mailed to the Internal Revenue Service
in the time sequence in this subsection. The original of the Carryover
Allocation Document will be filed by the Department with IRS Form
8610 for the year in which the allocation is made. The original of all
executed Agreement and Election Statements shall be filed by the De-
partment with the Department’s IRS Form 8610 for the year a Housing
Credit Allocation is made as provided in this section. The Department
shall be authorized to vary from the requirements of this section to the
extent required to adapt to changes in IRS requirements.

§50.21. Program Fees, Refunds, Public Information Requests,
Amendments of Fees and Notification of Fees, Extensions.

(a) Timely Payment of Fees. All fees must be paid as stated
in this section. Any fees, as further described in this section, that are
not timely paid will cause an Applicant to be ineligible to apply for
tax credits and additional tax credits and ineligible to submit extension
requests, ownership changes and Application amendments. Payments
made by check, for which insufficient funds are available, may cause
the Application, commitment or allocation to be terminated.

(b) Pre-Application Fee. Each Applicant that submits a Pre-
Application shall submit to the Department, along with such Pre-Ap-
plication, a non refundable Pre-Application fee, in the amount of $5
per Unit. Units for the calculation of the Pre-Application Fee include
all Units within the Development, including tax credit, market rate and
owner-occupied Units. Pre-Applications without the specified Pre-Ap-
plication Fee in the form of a check will not be accepted. Pre-Appli-
cations in which a CHDO or Qualified Nonprofit Organization intends
to serve as the managing General Partner of the Development Owner,
or Control the managing General Partner of the Development Owner,
will receive a discount of 10% off the calculated Pre-Application fee.

(c) Application Fee. Each Applicant that submits an Applica-
tion shall submit to the Department, along with such Application, an
Application fee. For Applicants having submitted a Pre-Application
which met Pre-Application Threshold and for which a Pre-Application
fee was paid, the Application fee will be $15 per Unit. For Applicants
not having submitted a Pre-Application, the Application fee will be $20
per Unit. Units for the calculation of the Application Fee include all
Units within the Development, including tax credit, market rate and
owner-occupied Units. Applications without the specified Application
Fee in the form of a check will not be accepted. Applications in which
a CHDO or Qualified Nonprofit Organization intends to serve as the
managing General Partner of the Development Owner, or Control the
managing General Partner of the Development Owner, will receive a
discount of 10% off the calculated Application fee.

(d) Refunds of Pre-Application or Application Fees. The De-
partment shall refund the balance of any fees collected for a Pre-Appli-
cation or Application that is withdrawn by the Applicant or that is not
fully processed by the Department. The amount of refund on Appli-
cations not fully processed by the Department will be commensurate
with the level of review completed. Intake and data entry will consti-
tute 30% of the review, the site visit will constitute 45% of the review,
and Threshold and Selection review will constitute 25% of the review.
The Department must provide the refund to the Applicant not later than
the 30th day after the date the last official action is taken with respect
to the Application.

(e) Third Party Underwriting Fee. Applicants will be notified
in writing prior to the evaluation of a Development by an independent
external underwriter in accordance with §50.9(d)(4) of this title if such
a review is required. The fee must be received by the Department prior
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to the engagement of the underwriter. The fees paid by the Develop-
ment Owner to the Department for the external underwriting will be
credited against the commitment fee established in subsection (f) of
this section, in the event that a Commitment Notice or Determination
Notice is issued by the Department to the Development Owner.

(f) Commitment or Determination Notice Fee. Each Develop-
ment Owner that receives a Commitment Notice or Determination No-
tice shall submit to the Department, not later than the expiration date
on the commitment notice, a non-refundable commitment fee equal to
4% of the annual Housing Credit Allocation amount. The commitment
fee shall be paid by check.

(g) Compliance Monitoring Fee. Upon the Development be-
ing placed in service, the Development Owner will pay a compliance
monitoring fee in the form of a check equal to $25 per tax credit Unit
per year or $100, whichever is greater. Payment of the first year’s com-
pliance monitoring fee must be received by the Department prior to the
release of the IRS Form 8609 on the Development. Subsequent an-
niversary dates on which compliance monitoring fee payments are due
shall be determined by the date the Development was placed in service.

(h) Building Inspection Fee. The Building Inspection Fee
must be paid at the time the Commitment Fee is paid. The Building
Inspection Fee for all Developments is $750. Inspection fees in excess
of $750 may be charged to the Development Owner not to exceed an
additional $250 per Development. Developments receiving financing
through TX-USDA-RHS that will not have construction inspections
performed through the Department will be exempt from the payment
of an inspection fee.

(i) Public Information Requests. Public information requests
are processed by the Department in accordance with the provisions
of the Government Code, Chapter 552. The Texas Building and Pro-
curement Commission (formerly General Services Commission) deter-
mines the cost of copying, and other costs of production.

(j) Periodic Adjustment of Fees by the Department and No-
tification of Fees. All fees charged by the Department in the admin-
istration of the tax credit program will be revised by the Department
from time to time as necessary to ensure that such fees compensate
the Department for its administrative costs and expenses. The Depart-
ment shall publish each year an updated schedule of Application fees
that specifies the amount to be charged at each stage of the Application
process. Unless otherwise determined by the Department, all revised
fees shall apply to all Applications in process and all Developments in
operation at the time of such revisions.

(k) Extension Requests. All extension requests relating to the
Commitment Notice, Carryover, Closing of Construction Loan, Sub-
stantial Construction Commencement, Placed in Service or Cost Cer-
tification requirements shall be submitted to the Department in writing
and be accompanied by a non-refundable extension fee in the form of
a check in the amount of $2,500. Such requests must be submitted to
the Department at least 20 days prior to the date for which an extension
is being requested and will not be accepted any later than this deadline
date. The extension request shall specify a requested extension date and
the reason why such an extension is required. Carryover extension re-
quests shall not request an extended deadline later than December 1st
of the year the Commitment Notice was issued. The Department, in
its sole discretion, may consider and grant such extension requests for
all items except for the Closing of Construction Loan and Substantial
Construction Commencement. The Board may grant extensions, for
the Closing of Construction Loan and Substantial Construction Com-
mencement. The Board may waive related fees for good cause.

§50.22. Manner and Place of Filing All Required Documentation.

(a) All Applications, letters, documents, or other papers filed
with the Department will be received only between the hours of 8:00
a.m. and 5:00 p.m. on any day which is not a Saturday, Sunday or a
holiday established by law for state employees.

(b) All notices, information, correspondence and other com-
munications under this title shall be deemed to be duly given if de-
livered or sent and effective in accordance with this subsection. Such
correspondence must reference that the subject matter is pursuant to the
Tax Credit Program and must be addressed to the Housing Tax Credit
Program, Texas Department of Housing and Community Affairs, P.O.
Box 13941, Austin, TX 78711-3941 or for hand delivery or courier to
507 Sabine, Suite 400, Austin, Texas 78701. Every such correspon-
dence required or contemplated by this title to be given, delivered or
sent by any party may be delivered in person or may be sent by courier,
telecopy, express mail, telex, telegraph or postage prepaid certified or
registered air mail (or its equivalent under the laws of the country where
mailed), addressed to the party for whom it is intended, at the address
specified in this subsection. Regardless of method of delivery, docu-
ments must be received by the Department no later than 5:00 p.m. for
the given deadline date. Notice by courier, express mail, certified mail,
or registered mail will be considered received on the date it is officially
recorded as delivered by return receipt or equivalent. Notice by telex or
telegraph will be deemed given at the time it is recorded by the carrier
in the ordinary course of business as having been delivered, but in any
event not later than one business day after dispatch. Notice not given
in writing will be effective only if acknowledged in writing by a duly
authorized officer of the Department.

(c) If required by the Department, Development Owners must
comply with all requirements to use the Department’s web site to pro-
vide necessary data to the Department.

§50.23. Waiver and Amendment of Rules.

(a) The Board, in its discretion, may waive any one or more of
these Rules if the Board finds that waiver is appropriate to fulfill the
purposes or policies of Chapter 2306, Texas Government Code, or for
other good cause, as determined by the Board.

(b) The Department may amend this chapter and the Rules
contained herein at any time in accordance with Chapters 2001 and
2003, Texas Government Code, as may be amended from time to time.

§50.24. Deadlines for Allocation of Housing Tax Credits.

(a) Not later than September 30 of each year, the Department
shall prepare and submit to the Board for adoption the draft QAP re-
quired by federal law for use by the Department in setting criteria and
priorities for the allocation of tax credits under the Housing Tax Credit
program.

(b) The Board shall adopt and submit to the Governor the QAP
not later than November 15 of each year.

(c) The Governor shall approve, reject, or modify and approve
the QAP not later than December 1 of each year.

(d) The Board shall annually adopt a manual, corresponding
to the QAP, to provide information on how to apply for housing tax
credits.

(e) Applications for Housing Tax Credits to be issued a Com-
mitment Notice during the Application Round in a calendar year must
be submitted to the Department not later than March 1.

(f) The Board shall review the recommendations of Depart-
ment staff regarding Applications and shall issue a list of approved Ap-
plications each year in accordance with the Qualified Allocation Plan
not later than June 30.
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(g) The Board shall approve final commitments for allocations
of housing tax credits each year in accordance with the Qualified Allo-
cation Plan not later than July 31. Department staff will subsequently
issue Commitment Notices based on the Board’s approval. Final com-
mitments may be conditioned on various factors approved by the Board,
including resolution of contested matters in litigation.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 15,

2003.

TRD-200308587
Edwina Carrington
Executive Director
Texas Department of Housing and Community Affairs
Effective date: January 4, 2004
Proposal publication date: August 29, 2003
For further information, please call: (512) 475-4595

♦ ♦ ♦
TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 61. SCHOOL DISTRICTS
SUBCHAPTER HH. COMMISSIONER’S
RULES CONCERNING CLASSROOM SUPPLY
REIMBURSEMENT PROGRAM
19 TAC §61.1081

The Texas Education Agency (TEA) adopts new §61.1081,
concerning the classroom supply reimbursement program, with
changes to the proposed text as published in the September 5,
2003, issue of the Texas Register (28 TexReg 7557). The new
section establishes a program whereby classroom teachers may
be reimbursed for personal expenditures made for classroom
supplies.

House Bill 1844, 78th Texas Legislature, 2003, added Texas
Education Code (TEC), §21.413, that establishes a program
whereby classroom teachers may be reimbursed for personal
expenditures made for classroom supplies. The legislation
requires that the commissioner of education establish the
reimbursement program and adopt rules for the local allocation
of funds. A school district must match any funds provided to the
district under the program with local funds and the funds used
to match may not replace local funds. Teachers may use the
funds at their discretion, as long as the use is of benefit to the
district’s students.

The adopted new 19 TAC §61.1081 implements the new legis-
lation by establishing the process for districts to apply for these
funds, the eligibility requirements for district participation, and
the criteria by which TEA will evaluate district applications. The
new rule also addresses other provisions such as district com-
pliance, disputes about allowable teacher expenditures, district
ownership of durable goods, and the timeline for expenditure of
funds for each school year.

In response to comments, the following changes have been
made to the section since published as proposed.

Language was revised in subsection (a)(2) to reduce the amount
of information required from districts regarding past expenditures
on reimbursements to teachers for classroom supplies.

Language was deleted in subsection (c)(1) to remove the provi-
sion that preference be given to districts with pre-existing teacher
supply reimbursement programs.

Language was deleted in subsection (c) to remove the provision
that the number of children participating in the free and reduced
price lunch program would serve as a criterion for determining
which districts received a grant for supply reimbursements.

Language was added in subsection (d)(3) to clarify that teachers
may not be required by local districts to pool supply monies for
reimbursement purposes.

Language was added in subsection (e)(1) to clarify that local de-
cisions regarding teacher supply reimbursements in possible vi-
olation of state law are appealable to the commissioner as pro-
vided by TEC, §7.057.

The following comments were received regarding adoption of the
new section.

Comment. A representative of Henrietta Independent School
District (ISD) stated that subsection (a)(2), which requires that
five years of previous teacher supply reimbursements by districts
be submitted, is an onerous requirement.

Agency response. The agency agrees with the comment and
has modified the rule to require the submission of only one year
of past expenditures on teacher supply reimbursements prior to
the 2003-2004 school year, two years prior to the 2004-2005
school year, and three years for all school years thereafter.
Statute requires that monies from the Teacher Supply Reim-
bursement Grant Program not supplant local funds that have
been used to reimburse teachers for classroom supplies.

Comment. A representative of the Texas Classroom Teachers
Association objected to a provision in subsection (c)(1) that pri-
ority will be given to districts that have pre-existing supply reim-
bursement programs.

Agency response. The agency agrees with the comment and
has modified the section to delete the preference for pre-existing
teacher supply reimbursement programs.

Comment. A representative of Henrietta ISD objected that sub-
section (c)(4) might result in priority being given to school dis-
tricts with large numbers of children in the free and reduced price
lunch program even though funding levels across districts are
substantially equalized.

Agency response. The agency agrees with the comment since
statute does not imply that such priority should be given and has
modified subsection (c) to omit the language.

Comment. A representative of the Texas Classroom Teachers
Association asked that subsection (d)(3), which allows teachers
to pool their respective supply monies, be clarified so that teach-
ers may not be required to pool such monies.

Agency response. The agency agrees with the comment and
has modified the section to provide that teachers may not be
required by districts to pool their respective supply monies.
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Comment. A representative of the Texas Classroom Teachers
Association objected to subsection (e)(1), which precludes ap-
peals to the commissioner over local board decisions regard-
ing reimbursements under the Teacher Supply Reimbursement
Grant Program in general, citing in particular TEC, §7.057.

Agency response. The agency agrees with the comment regard-
ing TEC, §7.057, and has modified subsection (e)(1) to clarify
that local board decisions that potentially violate state statute are
appealable. Other disputes, however, will remain unappealable.

Comment. A representative of Henrietta ISD offered that 19 TAC
§61.1081 might violate the state’s competitive bidding require-
ment in large school districts where more than $25,000 might be
expended by teachers on classroom supplies.

Agency response. The agency disagrees with the comment
since individual teachers are not likely to purchase more than
$25,000 in classroom supplies and since school districts would
not corporately determine the specific supplies to be purchased
or from where they would be purchased. In addition, the
statute on which 19 TAC §61.1081 is based clearly does not
contemplate that the program would be limited only to relatively
small school districts.

The new section is adopted under the Texas Education Code
(TEC), §21.413, which authorizes the commissioner of educa-
tion to adopt rules and establish a reimbursement program un-
der which the commissioner provides funds to a school district
for the purpose of reimbursing classroom teachers in the district
who expend personal funds on classroom supplies.

The new section implements the TEC, §21.413.

§61.1081. Teacher Supply Reimbursement Grant Program.

(a) Application process. In order to participate in the class-
room supply reimbursement program authorized by Texas Education
Code (TEC), §21.413, a school district must apply to the Texas Educa-
tion Agency (TEA) for these funds by a date set by the commissioner
of education. The application must include the following:

(1) a standard Teacher Supply Reimbursement Grant Pro-
gram district application;

(2) actual total local fund expenditures on teacher supply
reimbursements for school year 2003 if applying during school year
2004, for school years 2003 and 2004 if applying during school year
2005, and for the most recent three school years if applying after school
year 2005 (to aid in determining if local expenditures are being re-
duced). Local funds are all funds over which the district exercises con-
trol or approval authority used to reimburse teachers for tangible items
of direct benefit to students;

(3) the number of teachers who have received reimburse-
ment for supply purchases in the last five years;

(4) the number of teachers anticipated to receive reim-
bursement under this program and the amount each teacher will be
eligible to receive; and

(5) a district policy that would ensure each teacher meets
the requirement that an expenditure will benefit students.

(b) Eligibility requirements. To be eligible to participate in the
classroom supply reimbursement program, a district will be required to:

(1) re-apply to participate each year;

(2) create a Teacher Supply Reimbursement Grant account
separate from other accounts to which the grant shall be deposited and

account for funds in accordance with applicable state and federal re-
quirements;

(3) deposit in the designated account an amount of local
funds defined in subsection (a)(2) of this section at least equal to the
greater of the amount of the grant or the previous year’s expenditure on
teacher supply reimbursements. Individual reimbursements from the
Teacher Supply Reimbursement Grant must be matched with an equal
amount of local funds;

(4) ensure that items purchased with funds in the desig-
nated account are tangible items, of direct benefit to students;

(5) retain ownership of all durable goods purchased under
this program. A district may develop a policy allowing each teacher
to retain ownership of goods of nominal value purchased with grant
money;

(6) retain receipts obtained from teachers for reimburse-
ment and make these records available for audit purposes; and

(7) return unexpended Teacher Supply Reimbursement
Grant balances at the end of the state fiscal year for which they were
awarded.

(c) Evaluation criteria. Applications to the TEA will be eval-
uated on the following criteria:

(1) information about a district’s existing supply reim-
bursement program, if applicable;

(2) the balance between the number of teachers receiving
reimbursements and the size of the reimbursements;

(3) the process by which a district would determine
whether an expenditure meets the student benefit criteria as required
in subsection (a)(5) of this section; and

(4) the district’s size relative to other applicants.

(d) Other provisions.

(1) A district found in noncompliance with the provisions
specified in this section must reimburse the state for funds unaccounted
for or used for purposes not meeting the requirements in TEC, §21.413.

(2) A district found to have reduced its local expenditures
may be required to refund the entire grant to the state.

(3) A district may allow, but not require, teachers to pool
their respective supply monies for the purchase of an item, as long as
the item meets the student benefit criteria established by the district.

(4) Funds for each school year must be expended by July
31 of that school year.

(5) Total reimbursement to an individual teacher in a single
year from the Teacher Supply Reimbursement Grant may not exceed
$200. Reimbursements from local funds may exceed the matching re-
quirement in subsection (b)(3) of this section.

(6) The reimbursement program may be implemented only
if funds are specifically appropriated by the legislature for the program
or if the commissioner identifies available funds, other than general
revenue funds, that may be used for the program.

(e) Dispute resolution.

(1) A determination by the local school district board of
trustees of any dispute involving teacher reimbursement is final and
may not be appealed to the TEA, except as provided by TEC, §7.057.
Nothing in this provision precludes the TEA from recovering funds
from a district pursuant to an audit.
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(2) A determination by the TEA in the administration of
this program is final and may not be appealed.

(f) Expiration date. This section, issued under TEC, §21.413,
expires September 1, 2007.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 15,

2003.

TRD-200308570
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Effective date: January 4, 2004
Proposal publication date: September 5, 2003
For further information, please call: (512) 475-1497

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 11. BOARD OF NURSE
EXAMINERS

CHAPTER 226. PATIENT SAFETY PILOT
PROGRAMS ON NURSE REPORTING SYSTEMS
22 TAC §§226.1 - 226.7

The Board of Nurse Examiners for the State of Texas (BNE or
Board) adopts without changes a new Chapter 226, §§226.1
- 226.7, pertaining to Patient Safety Pilot Programs on Nurse
Reporting Systems. On September 1, 2003, §301.1605 and
§301.1606 were added to the Texas Occupations Code pursuant
to Senate Bill 718 of the 78th Texas Legislature, Regular Ses-
sion. This new chapter was originally proposed in the November
7, 2003, issue of the Texas Register (28 TexReg 9677).

New §301.1605 and §301.1606 of the Occupations Code autho-
rize the Board of Nurse Examiners to approve and adopt rules re-
garding pilot programs for innovative applications in the practice
of and including the regulation of professional nursing. Pursuant
to §301.1606, approval of a pilot study would allow for an ex-
ception to the mandatory reporting requirements of §§301.401-
301.409 or to a rule adopted pursuant thereto provided the pi-
lot study provides an equivalent methodology for assuring public
safety.

In 1999, the Institute of Medicine (IOM) published "To Err is
Human," a report that focused on patient safety and medical
errors. The IOM findings were alarming. The IOM reported
that medical errors contribute to somewhere between 44,000 to
98,000 deaths per year. This range was defined by reviewing
patient admission statistics in hospitals in the United States
for the year 1997. These deaths exceeded the annual death
rate for motor vehicle accidents, breast cancer and AIDs. The
report formulated specific recommendations that focus on
improving safety systems in health care organizations, including
medication safety systems. Among those recommendations
were the establishment of a national center for patient safety,
development and implementation of a nationwide mandatory

reporting system, encouragement of voluntary reporting, uti-
lization of peer review mechanisms and disclosure of adverse
events to the public, where confidentiality is not compromised.

Since the publication of the IOM report there has been an attempt
to move away from punitive action related to medical (includ-
ing nursing) errors, especially medication-related errors, has oc-
curred at the national and federal levels. CMS (formerly HCFA)
and the Joint Commission on Accreditation of Hospitals and Or-
ganizations (JCAHO) have both made major shifts and revisions
to their monitoring criteria to encourage greater reporting of er-
rors without fear of punitive action. The underlying concept is
that the greater a facility’s awareness of errors, including "near
misses," the better systems can be examined and improved to
prevent future errors and client injury.

No comments were received in response to the proposal for
adoption of this new chapter.

The adoption of Chapter 226 is under the authority of the Texas
Occupations Code §301.151 and §301.152 which authorizes the
Board of Nurse Examiners to adopt, enforce, and repeal rules
consistent with its legislative authority under the NPA. The adop-
tion of the new rules affect the Nursing Practice Act, Texas Occu-
pations Code §301.1605 and §301.1606 as they pertain to pilot
programs.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 9,

2003.

TRD-200308455
Katherine Thomas
Executive Director
Board of Nurse Examiners
Effective date: December 29, 2003
Proposal publication date: November 7, 2003
For further information, please call: (512) 305-6823

♦ ♦ ♦
PART 39. TEXAS BOARD OF
PROFESSIONAL GEOSCIENTISTS

CHAPTER 851. TEXAS BOARD OF
PROFESSIONAL GEOSCIENTISTS LICENSING
RULES
SUBCHAPTER A. LICENSING
22 TAC §851.23

The Texas Board of Professional Geoscientists ("Board") adopts
an amendment to §851.23, regarding the granting of credit by the
Board for full-time graduate study in the discipline of geoscience
of the Texas Geoscience Practice Act without changes to the text
as published in the August 8, 2003, issue of the Texas Register
(28 TexReg 6206) and will not be republished.

The amendment is necessary to implement Senate Bill 405, Acts
of the 77th Texas Legislature, and to establish procedures and
requirements necessary for the licensing of professional geosci-
entists by the Texas Board of Professional Geoscientists. The
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amended rule will provide the mechanisms to license profes-
sional geoscientists under the mandate of Senate Bill 405.

The Department drafted and distributed the proposed amended
rule to persons internal and external to the agency.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under Senate Bill 405, 77th Texas
Legislature, which authorizes the Board to adopt and enforce
rules consistent with the Act and necessary for the performance
of its duties.

The statute affected by the adoption is Senate Bill 405, 77th
Texas Legislature and the code sections in which it may be cod-
ified. No other statutes, articles, or codes are affected by the
adoption.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 11,

2003.

TRD-200308538
Michael D. Hess
Executive Director
Texas Board of Professional Geoscientists
Effective date: December 31, 2003
Proposal publication date: August 8, 2003
For further information, please call: (512) 936-4402

♦ ♦ ♦
TITLE 25. HEALTH SERVICES

PART 2. TEXAS DEPARTMENT OF
MENTAL HEALTH AND MENTAL
RETARDATION

CHAPTER 405. CLIENT (PATIENT) CARE
SUBCHAPTER F. VOLUNTARY
AND INVOLUNTARY BEHAVIORAL
INTERVENTIONS IN MENTAL HEALTH
PROGRAMS
25 TAC §§405.121 - 405.134

The Texas Department of Mental Health and Mental Retarda-
tion (TDMHMR) adopts the repeals of §§405.121 - 405.134 of
Chapter 405, Subchapter F, governing voluntary and involun-
tary behavioral interventions in mental health programs without
changes to the proposed text published in the July 25, 2003, is-
sue of the Texas Register (28 TexReg 5734). New §§415.251
- 415.257, 415.261 - 415.274, 415.285, 415.290 - 415.292, and
415.299 - 415.300 of new Chapter 415, Subchapter F, governing
interventions in mental health programs, replace the repealed
sections and are contemporaneously adopted in this issue of the
Texas Register.

The repeals allow for the adoption of new and more current sec-
tions governing the same matters.

No public comments were received concerning the proposed re-
peals.

These repeals are adopted under the Texas Health and Safety
Code (THSC), §532.015(a), which provides the TDMHMR Board
with broad rulemaking authority; THSC, §571.006, which pro-
vides the board with the authority to adopt rules as necessary
for the proper and efficient treatment of persons with mental ill-
ness; THSC, §577.010, which provides the board with the au-
thority to adopt rules and standards for the proper care and treat-
ment of patients in a private mental health facility, community-
based crisis stabilization and crisis residential services; THSC
§534.052(a), which provides the board with the authority to adopt
rules and standards necessary to ensure adequate provision
of community-based mental health services through the local
mental health authority; and THSC §576.024, concerning use
of physical restraint.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 11,

2003.

TRD-200308525
Rodolfo Arredondo
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: January 1, 2004
Proposal publication date: July 25, 2003
For further information, please call: (512) 206-4516

♦ ♦ ♦
CHAPTER 412. LOCAL AUTHORITY
RESPONSIBILITIES
SUBCHAPTER G. MENTAL HEALTH
COMMUNITY SERVICES STANDARDS
DIVISION 2. ORGANIZATIONAL
STANDARDS
25 TAC §412.308

The Texas Department of Mental Health and Mental Retarda-
tion (TDMHMR) adopts an amendment to §412.308, concerning
environment of care and safety, of Chapter 412, Subchapter G,
concerning mental health community services standards, with-
out changes to the proposed text published in the July 25, 2003,
issue of the Texas Register (28 TexReg 5772).

The amendment to §412.308 updates the section to delete ref-
erences to Chapter 405, Subchapter F, governing voluntary and
involuntary behavioral interventions in mental health programs.
The amended section includes the citation of new sections gov-
erning the same matters in Chapter 415, Subchapter F, gov-
erning interventions in mental health programs. The repeals
and the new sections governing restraint are contemporaneously
adopted with the adoption of the amendment in this issue of the
Texas Register.

No public comments were received concerning the proposed
amendment.
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The amendment is adopted under Texas Health and Safety Code
(THSC), §532.015(a), which provides the Texas Mental Health
and Mental Retardation Board with broad rulemaking authority;
THSC, §571.006, which provides the board with the authority to
adopt rules as necessary for the proper and efficient treatment of
persons with mental illness; THSC, §534.052(a), which provides
the board with the authority to adopt rules and standards neces-
sary to ensure adequate provision of community-based mental
health services through the local mental health authority; and
THSC, §576.024, concerning use of physical restraint.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 11,

2003.

TRD-200308526
Rodolfo Arredondo
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: January 1, 2004
Proposal publication date: July 25, 2003
For further information, please call: (512) 206-4516

♦ ♦ ♦
CHAPTER 415. PROVIDER CLINICAL
RESPONSIBILITIES
SUBCHAPTER F. INTERVENTIONS IN
MENTAL HEALTH PROGRAMS
The Texas Department of Mental Health and Mental Retarda-
tion (TDMHMR) adopts new §§415.251 - 415.257, 415.261
- 415.274, 415.285, 415.290 - 415.292, 415.299, 415.300 of
new Chapter 415, Subchapter F, governing interventions in
mental health programs. Sections 415.253, 415.254, 415.256,
415.257, 415.261, 415.263, 415.264, 415.266, 415.268,
415.271, 415.273, 415.274 and 415.292 are adopted with
changes to the proposed text published in the July 25, 2003
issue of the Texas Register (28 TexReg 5575). Sections
415.251, 415.252, 415.255, 415.265, 411.267, 415.269,
415.270, 415.272, 415.285, 415.290, 415.291, 415.299, and
415.300 are adopted without changes to the proposed text
published in the July 25, 2003, issue of the Texas Register (28
TexReg 5573) and will not be republished. Section 415.262,
published in the October 10, 2003, issue of the Texas Register
(28 TexReg 8802) is adopted with changes. The sections are
adopted contemporaneously with the adoption of the repeals of
sections in Chapter 405, Subchapter F, governing voluntary and
involuntary behavioral interventions, which the new subchapter
replaces.

The new sections provide updated requirements governing re-
straint, seclusion, clinical timeout, and quiet time, and distinguish
restraint and seclusion as they are used in medical, dental, and
surgical procedures from their use in emergency situations.

In §415.253, the definition of "Psychiatric-mental health nurse
practitioner (PMHNP) or psychiatric-mental health clinical nurse
specialist (PMH-CNS)" has been deleted and replaced with a
definition of "advanced practice nurse." Throughout the subchap-
ter the term "advanced practice nurse" was substituted for the

deleted term. Definitions (1) through (20) have been renum-
bered. Section 415.254(g) has been revised to clarify that the
use or restraint or seclusion either solely as a behavior therapy
program or as part of a behavior therapy program is prohibited.
Section 415.256(d) has been revised to stipulate that the re-
quirement for a physician’s clinical justification to be documented
for the use of more than one type of restraint, restraint device,
or restraint and seclusion is specific to restraint and seclusion
used in a behavioral emergency. The detail in §415.257(c)(4)(A)-
(D) was shortened by more broadly referencing requirements in
terms of certification by the American Red Cross or the Amer-
ican Heart Association. Subsections (d) and (e) were revised
to delete requirements for ongoing training and to require in-
stead the demonstration of ongoing competence or, as neces-
sary, retraining. Subsection (e)(1) was revised to delete the re-
quirement for staff unsupervised by clinical personnel to monitor
cardiac status. Section 415.261(a)(11) was changed so that the
use of restraint or seclusion in a hospital admission or 30 days,
whichever is shorter, triggers a review to find alternative strate-
gies for dealing with a patient’s behaviors. Section 415.262(c)(3)
was revised so that a physician who delegates the initial face-
to-face evaluation may either conduct the followup face-to-face
evaluation or ensure that it is conducted by another physician
on the medical staff. A correction from age 17 to age 18 was
made in §415.263(a)(4) and (b)(4). The requirements for no-
tification in §415.264 were revised to reference pertinent laws,
including the addition of subsection (c) that references Texas
Health and Safety Code, §611.0045(b). In §415.266, staff who
must accompany an individual being transported have been re-
vised to require a registered nurse or physician assistant. In
§415.268(a)(3), confusing language was deleted and the stan-
dard set by the Center for Medicare and Medicaid was used for
all circumstances involving monitoring of persons in seclusion.
The requirement for cardiac monitoring and documentation in
subsection (b) of the same section was changed from 15 min-
utes to one hour. The title and content of §415.271 was revised
to clarify intent with respect to staff review and documentation
of changes in responsibility for patients in restraint or seclusion.
Section 415.273(b) was revised to delete the time requirement
that a meeting of staff, the patient, and the patient’s family oc-
cur within 24 hours after an episode. Subsection (c) of §415.274
was revised to clarify differences in death reporting requirements
for facilities with and without Medicare or Medicaid certification.
New subsection (c)(3) was added to reference the Children’s
Health Act of 2000. Section 415.292(a)(4) was revised to require
that an occupational or physical therapist be on the treatment
team if a protective or supportive device is required. Subsection
(c) of the same section was added to clarify that after a wound
has healed, continued use of a protective device is considered
mechanical restraint.

A public hearing was held in the TDMHMR Central Office,
Austin, on August 15, 2003. Public testimony concerning the
new subchapter was provided by Aaryce Hayes, Advocacy,
Inc., Austin; Terry Howard, Crises Prevention Institute; and
Matt Wall, Texas Hospital Association. Written comments
suggesting specific changes to the sections were received from
Jerry Echols, MD, East Texas Medical Center; Jean Gisler, RN,
FNP-C, Victoria; Aaryce Hayes, Advocacy, Inc., Austin; Sharon
Meadors, Padre Behavioral Hospital, Corpus Christi; Dicey
Smith, RN, CS-PMH, Millwood Hospital, Arlington; Matt Wall
and Susan Mendoza, Texas Hospital Association, Austin; Jim
Willmann, Texas Nurses Association, Austin; and Susan Men-
doza, Presbyterian Hospital, Dallas. Texas Autism Advocacy,
Austin, and several individuals submitted written comments
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against the new subchapter: William K. Amundsen, Katy; Lisa
Anthony; Marianna Bond; Cindy Carrell, LSW; Eugene Drake;
Marsha Earley, Austin; Martha Gadberry; Todd "Michelle"
Guppy; Dolly Holman; Jean Keel; Lori Bender Kennedy, Cy-
press; Clarice Motter, Houston; Ronnie Schleiss, Austin; Jean
Shoup, Brenham; and Marrlene Thomson, Austin. Concerning
reproposed §415.262, public comments were received from
Spindletop MHMR Services, Beaumont.

One commenter noted that only half of the commenter’s recom-
mendations had been incorporated into the proposal. The com-
menter noted that facilities are currently dealing with budget and
reimbursement cutbacks as well as manpower issues, and sug-
gested that overly prescriptive rules could potentially impact fa-
cilities’ abilities to find resources to provide patient care. The
department responds that the objective of inviting public partici-
pation in drafting rules for proposal is to identify and resolve as
many issues as it can as early as possible in the process. It is not
possible to fully incorporate all recommendations, many of which
are often contradictory or are constrained by law and resources.
To the extent feasible, prescriptiveness is avoided when it is not
necessary to ensure patient health, welfare, and safety.

Several commenters who identified themselves as parents of
children with autism opposed the new subchapter and expressed
grave concerns about the use of restraint and seclusion with chil-
dren with autism. Many of the commenters’ concerns appear to
have been based on misinformation that is not supported by the
content of the new subchapter.

Many of these commenters indicated that the subchapter al-
lowed the use of restraint or seclusion for the first time. The
department responds that regulation of restraint and seclusion
in mental hospitals in Texas is not new. Administrative rules
governing restraint and seclusion in mental hospitals were first
promulgated in the late 1970s. The version of the subchapter
to which this public comment pertains clearly states as its aim
the reduction or elimination of the use of restraint and seclusion.
It imposes time limitations on restraint and seclusion that are
shorter than in any previous version. In many respects, it pro-
vides more, not fewer, protections for patients than previous ver-
sions of the subchapter.

Some of the commenters suggested that the new subchapter
applied in settings in which it is not applicable. The department
clarifies that the subchapter does not apply to general (acute
care) hospital settings or in emergency rooms of general (acute
care) hospitals. The subchapter does apply in general (acute
care) hospital wings that are licensed by the Texas Department
of Health as psychiatric units. It also applies to emergency rooms
in psychiatric hospitals. The department further clarifies that the
provisions related to general medical and surgical restraint and
protective and supportive devices are intended to ensure that pa-
tients are not unduly restrained for routine procedures. They are
also intended to ensure that patients are not restrained for be-
havioral purposes using medical reasons that are not supported
by facts.

Commenters expressed concern that the new subchapter ap-
plies to public schools. The department responds that the new
subchapter is not applicable in public school settings. Restraint
in public schools is governed by the Education Code, §37.021.
Section 37.021 references department rules but only in the con-
text of TDMHMR-contracted mental health programs, not public
schools. Similarly, the new subchapter does not apply to private
residential treatment facilities. It applies only to Waco Center for
Youth, a facility operated by TDMHMR.

Many commenters suggested that individuals with autism are
routinely served in TDMHMR mental health facilities. The de-
partment responds that it does not serve individuals with a sole
diagnosis of autism in mental hospitals. In the absence of a
co-occurring diagnosis of serious mental illness, individuals with
autism are not eligible for admission into state mental health fa-
cilities. The Texas Mental Health Code stipulates state mental
health facilities operated by TDMHMR are authorized to serve in-
dividuals with mental illnesses, excluding individuals with a sole
diagnosis autism, mental retardation, or epilepsy. Private psy-
chiatric hospitals are not licensed to treat children with a sole
diagnosis of autism. Autism is a developmental disorder, not a
mental illness or behavioral disorder. Furthermore, in the event
that a patient with co-occurring disorders (such as serious men-
tal illness and autism) is admitted to a state mental health fa-
cility or private hospital, the physician is required to conduct an
individualized assessment at the time of admission, taking into
consideration potential contraindications to the use of restraint
or seclusion.

Commenters questioned why rules governing restraint and
seclusion were promulgated instead of rules governing best
practices in behavior management. The department responds
that restraint and seclusion are safety interventions only. They
are neither treatment nor a form of behavior management.
The subchapter does not address best practices in behavior
management because it is not about behavior management.
The new subchapter prohibits the use of restraint or seclusion
as behavior management and emphasizes that preventive,
de-escalative, and verbal interventions should be attempted first
prior to using restraint or seclusion in an emergency.

The commenters stated that the new subchapter does not define
"emergency." The department responds that "behavioral emer-
gency" is defined in §415.253(2) and that is the term used in the
rule

Commenters suggested that they had been informed that al-
though the rules limit the duration of personal restraint, if the time
limit were reached, mechanical restraint would automatically be
used. The department responds that the rules limit the use of
personal restraint to 15 minutes because personal restraint is in-
trusive and dangerous. There is no mandate to use mechanical
restraint if a patient does not respond to personal restraint.

Commenters expressed concern that any staff person could initi-
ate restraint for any reason. The department responds that each
use of restraint or seclusion, including personal restraint of any
duration, requires a physician’s order. Only staff who have been
trained as required by the subchapter may initiate restraint in an
emergency. The decision to restrain an individual may only be
made in a behavioral emergency and must be clinically justified
by the physician. The patient must be closely monitored and re-
leased as soon as possible. This provision is based in Texas
statute dating back to 1929. Furthermore, the new subchapter
requires that families must be informed of each use of restraint
or seclusion.

With reference to §415.253(1), a commenter noted that in some
aspects the new definition of "behavioral emergency" is an im-
provement over the previous definition of "emergency" in Chap-
ter 405, Subchapter F, because it focuses on behaviors. The
commenter suggested that to better insure compliance with the
federal language and further reduce subjectivity, the phrase "A
situation in which preventive, de-escalative, or verbal techniques
have been considered and determined..." should be changed to
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"A situation in which preventive, de-escalative, or verbal tech-
niques have been attempted and determined...." The department
responds that its interpretation of the federal language is that it
is necessary to consider and when appropriate, attempt, alter-
natives. This is reflected in provisions found at §415.261(a)(3):
"Before ordering restraint or seclusion, the physician must take
into consideration information that could contraindicate or other-
wise affect the use of restraint or seclusion, including information
obtained during the initial assessment of each individual at the
time of admission or intake...." The department’s interpretation
also takes into account situations in which first attempting pre-
ventive, de-escalative, or verbal techniques may constitute im-
mediate risk of harm to the patient or others.

The same commenter suggested that in the definition of "behav-
ioral emergency," references to patient behavior should be qual-
ified with the use of "overtly" as follows: "(A) imminent probable
death or substantial bodily harm to the individual because the
individual is overtly attempting to commit suicide or serious bod-
ily harm; or (B) imminent physical harm to others because of
acts the individual overtly commits." The department responds
that although the commenter’s intent appears to be to discour-
age the unwarranted use of restraint or seclusion by requiring
signs of imminent danger to be obvious, through the addition of
the word "overtly," doing so may be prevent timely intervention
when such behaviors are discernible but covert. All orders for re-
straint or seclusion must be documented and clinically justified.

Concerning §415.253(9), a commenter questioned the differ-
ences between the definition of "emergency medical condition"
in the subchapter and in the federal Emergency Medical
Treatment and Active Labor Act (EMTALA) definition. The
department responds that the federal EMTALA definition is
applicable in a specific set of circumstances involving issues
of stabilization for transport. The department’s definition is
broader because it is not limited to these circumstances.

Regarding §415.253(16), a commenter noted that the definition
of "personal restraint" in the new sections and the sections to
be repealed are the same. However, in Chapter 405, Subchap-
ter F, §405.125(c), the subchapter allows that personal restraint
"used for less than five minutes in an emergency is not subject
to the reporting and monitoring requirements...." The commenter
noted that this exception is omitted from the proposed sections,
and asked that the exception be reinstated because such use of
personal restraint is documented in the patient’s medical record.
The commenter noted that requiring the required processes and
documentation of personal restraint of less than five minutes in
duration as restraint would not favorably impact treatment and
would place an undue burden on physician and hospital. The
department responds that the rules as proposed and adopted
are written to be in compliance with federal regulations.

Concerning the definition of "Psychiatric-mental health nurse
practitioner (PMHNP) or psychiatric-mental health clinical nurse
specialist (PMH-CNS)" in §415.252(20), three commenters
noted that the terms "psychiatric-mental health nurse practi-
tioner (PMHNP)" and "psychiatric-mental health clinical nurse
specialist (PMH-CNS)" have specific meanings under the Nurse
Practice Act and suggested that in order to avoid confusion, the
department should consider deleting the terms and replacing
them with the term "advanced practice nurse." Commenters
stated the belief that advanced practice nurses are qualified to
perform tasks otherwise assigned to PMHNPs and PMH-CNSs,
and that no further qualifications are needed. The department
responds that is has revised the subchapter as adopted to

delete the requirements for special qualifications for advanced
practice nurses. The term that is defined in the subchapter as
adopted is "advanced practice nurse."

Concerning the same definition, a commenter noted that it lim-
its advanced practice nurses covered by the proposed rules to
PMHNPs and PMH-CNS and requires that they have prescrip-
tive authority. The commenter stated that the distinction be-
tween physician assistants and advanced practice nurses is not
justified, and that if specialized education in psychiatric mental
health is a justified requirement, then it should be applied to both
physician assistants and advanced practice nurses. The com-
menter stated the belief that although specialized knowledge
may be required for some behavioral procedures, it is not re-
quired for all procedures. The department responds that is has
revised the subchapter as adopted. It has deleted the require-
ment that advanced practice nurses be qualified as PMHNPs
or PMH-CNS. For physician-delegated face-to-face evaluations,
the requirement has been added that advanced practice nurses
and physician assistants must be appointed to the medical staff
and privileged to practice in the facility or that part of the facility
to which the subchapter applies and must work under the clinical
supervision of a physician who is appointed to the medical staff
and privileged to practice in the facility or that part of the facility
to which the subchapter applies.

Regarding §415.254(i), a commenter questioned designating
a limit on the maximum time provided for a transitional hold.
The commenter expressed concern that any designation of
time would be understood by staff as permission to hold for
the full duration or could result in inappropriate handling under
the pressures of time. Concerning the same section, another
commenter strongly supported the guidance provided by the
timeframe delineated with respect to transitional holds. The
commenter stated that concerns have been expressed that
the one minute may routinely become a maximum time frame,
but noted that many training programs encourage restraint
last one minute or less. The commenter concluded that this
amount of time should be more than adequate to transition an
individual from a prone or supine position and the language
should simply be a reinforcement of what is already in training,
and stated that this direction is preferable to a less stringently
defined transitional hold which may exceed one minute. Also
concerning the section, three commenters asked for a change
to the phrase "and shall not exceed one minute in duration" to
the following: "and shall be no longer than necessary to achieve
the transition." The commenters stated that the time period is
too prescriptive and prone or supine holds are meant only to
be transitional. The department responds that in the opinions
of both specialists in the management of aggressive behavior
and expert clinicians, one minute provides ample time for a
transitional hold.

With respect to the same provision, the commenter requested
that language be added from the current TDMHMR rules govern-
ing abuse in facilities that indicates that failure to use Prevention
and Management of Aggressive Behavior (PMAB) or inappropri-
ate use of PMAB may be investigated as abuse or neglect. The
department responds that the subchapter applies to entities that
are not required to use PMAB. The inclusion of the provision in
the subchapter that applies to facilities that must use PMAB is
appropriate and sufficient.

Concerning §415.256(d), commenters recommending changing
"physician’s clinical justification" to the "nurse’s judgment" with
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respect to the decision to simultaneously use more than one me-
chanical device. The commenter stated that such a decision is
appropriately a matter of nursing judgment. The department re-
sponds that only a physician can order restraint and in ordering
restraint, must specify the type of restraint to be used. Other staff
are not authorized to add additional types of mechanical devices
to the physician’s order for a specific mechanical restraint. The
simultaneous use of more than one mechanical device requires
a physician’s order and clinical justification.

With respect to §415.257(c)(4)(B), a commenter expressed the
opinion that the requirement for all staff who initiate involuntary
interventions to be trained in cardiopulmonary resuscitation is
unnecessarily restrictive for hospitals. The commenter stated
that the standard was understood to require all direct care staff
to be CPR certified because in an emergency unlicensed staff
may initiate personal restraint. The commenter proposed that
the standard be changed to apply to all licensed nursing staff.
The department responds that as written, the requirement ap-
plies to all staff who initiate involuntary interventions, including
direct care staff, licensed nursing staff, and any other licensed
or unlicensed staff.

Concerning §415.261(a)(1), a commenter noted that 42
CFR(f)(3)(I) states "The use of a restraint or seclusion must be
(I) Selected when less restrictive measures have been found
to be ineffective to protect the patient or others from harm...."
There is no language which qualifies this requirement; therefore
the language "when appropriate" does not appear to be in
compliance with federal law. The commented stated that a
review of client records indicates that staff routinely document
the use of verbal interventions prior to initiation of restraint
and that this is not an unrealistic or burdensome expectation.
The department responds that its interpretation of the federal
requirements is that it is necessary to consider and when
appropriate, attempt, alternatives. This is reflected in provisions
found at §415.261(a)(3): "Before ordering restraint or seclusion,
the physician must take into consideration information that
could contraindicate or otherwise affect the use of restraint
or seclusion, including information obtained during the initial
assessment of each individual at the time of admission or in-
take...." The department’s interpretation also takes into account
situations in which first attempting preventive, de-escalative, or
verbal techniques may constitute immediate risk of harm to the
patient or others.

In §415.261(a)(11), it is required that the treatment team con-
sult with the medical director or designee to explore alternatives
if seclusion and/or restraint have to be utilized more often than
two times in any 30-day period. A commenter noted that the
length of stay for inpatient hospitalizations is brief and readmis-
sion within 30 days is not uncommon. In the case of such read-
missions, there are logistical difficulties that attach to using two
charts, which is time consuming and does not improve patient
care. The commenter suggested revising the language to "per
hospital admission or 30 days, whichever is shorter." The depart-
ment concurs and has changed the language accordingly.

Concerning §415.262 as reproposed, a commenter recom-
mended that the language in subsection (c)(2)(A) and (B)
be revised to state: "A physician may delegate the face to
face evaluation to a staff person who is under the clinical
supervision of a physician appointed to the medical staff and
who is privileged to practice in the facility. This delegation can
include a physician’s assistant, an advanced practice nurse, or a
registered nurse who is privileged to practice in the facility." The

department responds that delegation was intentionally limited
to a physician’s assistant or advanced practice nurse who is on
the medical staff.

Regarding §415.262 as reproposed, a commenter recom-
mended that the language in subsection (c)(3) be revised to
state: "A physician who delegated the face to face evaluation
following the initiation of restraint/seclusion must ensure that the
evaluation is conducted within 24 hours by either the delegating
physician or another physician appointed to the facility medical
staff as soon as possible and not later than 24 hours following
the initiation of restraint or seclusion." The commenter noted
that the suggested rewording would allow one of the staff
physicians to conduct and complete the face to face if any of the
three unit physicians are not scheduled or available within the
24-hour time frame. The department responds that language
has been changed in response to the commenter’s concern.

With respect to §415.264(a)(1), a commenter questioned if the
notification of family of a minor between ages 15 and 18 who is
involuntarily committed is in contradiction to the proposed new
subchapter governing standards of care and treatment in psychi-
atric hospitals (Chapter 411, Subchapter J), which allows minors
ages 16 and 17 to be admitted to the hospital by their parents.
The commenter asked if this would not also suggest that these
parents need to be informed of emergency interventions. The
department responds that language has been added to address
the inconsistency.

Concerning §415.267(b), a commenter suggested that although
the intent may be there, the context within which this language
is read is in response to a staff member initiating conversation
and does not clearly indicate that the individual must be free to
communicate at all times. An individual who is deaf or hearing
impaired and uses his or her hands to communicate must be able
to utilize at least one hand at all times in order to communicate
proactively if in distress. This is a reasonable accommodation
to make for an individual who is hearing impaired and commu-
nicates using sign language. Discussions with staff indicate that
this is the intent, but the language can be interpreted differently
due to the context of the rest of the section. The department re-
sponds that the seriousness of behaviors that justify temporary
restraint are such that the decision to release one hand must
be made on individual basis. Staff are required to continuously
observe patients in restraint in order to quickly intervene if the
individual shows signs of distress.

With reference to §415.268(a)(3), a commenter suggested that
the use of video and audio equipment in monitoring an individ-
ual in seclusion tends to lend itself to the observer multi-tasking
rather than observing the individual "free of distractions." The
subchapter seeks to ensure that if the person is in distress, that
it is noted and appropriate interventions occur immediately. The
term "in close proximity" is not defined and if the continuous ob-
servation takes place in an area away from the individual, there
will likely be a delay in executing an intervention if it becomes
necessary. If an individual has remained agitated for over an
hour to the extent that he or she fits the definition of emergency,
perhaps a different intervention should be considered. The de-
partment responds that it declines to make changes because
video and audio monitoring is an accepted practice. The require-
ment for continuous observation would not be met if staff were
distracted and unable to promptly respond. If staff were not per-
forming their job tasks adequately, this would be a management
issue for the facility.
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Concerning §415.268(a)(1), a commenter suggested that requir-
ing a staff member of the same gender to provide one-to-one ob-
servation may unnecessarily constrain staffing resources. The
assignment of one-to-one observation needs to be made by the
charge nurse utilizing the best resource available. The depart-
ment responds that unless observation by a staff member of the
same gender of the patient is clinically contraindicated, observa-
tion must be conducted by a staff member of the same gender for
purposes of privacy, to minimize risk of exploitation, to respond
to potential trauma issues, and to facilitate attending to personal
hygiene needs.

With regard to §415.268(a)(3), a commenter stated that the para-
graph is not understandable as written and that the last sentence
seems to contradict the first one. The department responds that
the language has been revised to be consistent with federal re-
quirements of the Centers for Medicare and Medicaid Services,
which allow audiovisual observation after one hour in all cases.

With respect to §415.268(b)(1), a commenter asked if cardiac
monitoring every 15 minutes meant that a pulse and respiration
count are required every 15 minutes or if general observation to
ensure that the patient is breathing is required. The commenter
asked how the requirement would be evaluated and suggested
that to take a pulse and respiration count every 15 minutes would
agitate a patient and could increase the time a total seclusion
or restraint. The department responds that the requirement for
cardiac monitoring has been revised to hourly to minimize intru-
siveness.

Regarding §415.271, a commenter supported language in-
tended to ensure that staff communication regarding the care
and treatment of the individual occurs. The commenter noted
that this is an advantage not only for the individual but also for
the staff by increasing accountability. It ensures that when one
shift departs, both shifts are clear with regard to the status of
the individual in the emergency intervention. The department
concurs and has broadened the requirement to address any
situation in which responsibility for the patient transfer between
staff. The title of the section has been similarly revised.

Concerning the same subsection, a commenter noted that re-
quiring the review at change of shift to be documented is de-
manding of staff at a very busy time that is better spent assessing
all patients than requiring a timed documentation that the seclu-
sion patient has been observed. The commenter asked if this
requirement will necessitate an actual timed progress note. The
department responds that it has clarified the requirement to be
specific to staff with primary responsibility for a patient in restraint
or seclusion. Further, it has broadened the requirement to reflect
the intent that anytime that primary responsibility for a patient in
restraint or seclusion transfers between staff, there should be a
review and a documentation of the review by the involved staff
persons.

Concerning §415.272 (a) and (b), a commenter asked if the
advanced practice nurse was intentionally left out or if the
registered nurse must be an advanced practice nurse. The
commenter asked if the charge RN could make the decision for
release. The department responds that an advanced practice
nurse is an RN and that either an RN or an advanced practice
nurse can fulfill the designated function.

Regarding §415.273(a)(3), commenters recommended deleting
the requirement to document observations of the individual’s
behavior during the transition period following release from

restraint. The department responds that documenting the indi-
vidual’s behavior immediately following release from restraint
provides information that can guide other staff if a subsequent
emergency intervention is required.

A commenter expressed support for §415.273(b), stating that it
better ensures that the family is kept informed about the care and
treatment of a family member. The commenter suggested that
the exchange of information would be helpful in identifying for the
family what issues may cause an individual to lose control and
what interventions are useful in helping regain self-control. This
is essential considering that the family will likely be the primary
support system when the individual is released. The department
concurs.

With reference to the same subsection, a commenter stated the
provision is not realistic in dealing with families of most children.
The commenter suggested that it is unnecessarily demanding
to require the presence of a family member within 24 hours to
review use of seclusion or restraint. The department concurs
and has deleted the requirement that the meeting must occur
within 24 hours.

Three commenters suggested that subsection (b) be deleted.
The commenters suggested that requiring the debriefing of the
family is unnecessary and cumbersome, and exceeds the re-
quirements of the Centers for Medicare and Medicaid Services
in the Medicare conditions of participation. The department re-
sponds that the involvement of the family in all aspects of the
patient’s treatment is a valuable asset that contributes to better
care, treatment, and patient outcomes.

With respect to §415.291(b)(1)(B), a commenter stated that doc-
umentation of each use of clinical time out is staff intensive and
limits staff time to documentation in lieu of patient interactions.
The department responds that clinical time out is an aspect of
the patient’s care that must be documented in order to fully un-
derstand the patient’s progress.

Concerning §415.274(b), a commenter requested that "includ-
ing psychoactive medication" be added to the interventions that
are reported daily to the chief executive officer. The department
responds that the use of psychoactive medication in an emer-
gency is addressed in Chapter 405, Subchapter FF, concerning
consent to treatment with psychoactive medication.

Also concerning §415.274(c), a commenter expressed support
for the language requiring reporting of deaths that occur within
24 hours after the individual has been removed from restraint or
seclusion, noting that it is a requirement of the Children’s Health
Act of 2000. The department responds that it has deleted the
language referenced since it is not contained in the Medicare
Conditions of Participation, and subsection (c) has been added
to note the Children’s Health Act of 2000.

The same commenter suggested that the following regulation in
42 USC 290aa, Part H, Section 592, should be reviewed for is-
sues that are relevant to this subchapter: Each facility to which
the Protection and Advocacy for Mentally Ill Individuals Act of
1986 applies shall notify the appropriate agency, as determined
by the Secretary, of each death occurs at each such facility while
a patient is restrained or in seclusion, or where it is reasonable
to assume that a patient’s death is a result of such seclusion
or restraint. A notification under this section shall include the
name of the resident and shall be provided not later than 7 days
after the date of the death of the individual involved. Sections
591 and 595 should also be reviewed for applicability to facilities
which receive Medicaid or Medicare and that provide services
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to children. The reporting requirement in Section 592 should be
included and responsibility assigned for relaying the relevant in-
formation to the Protection and Advocacy organization. The de-
partment responds that it has added subsection (c) to address
the commenter’s concern. The provision states that the Chil-
dren’s Health Act of 2000 and federal regulations promulgated
pursuant to the Act contain additional reporting requirements for
facilities that are subject to its requirements.

Also with reference to §415.274(c), three commenters sug-
gested that the phrase "or within 24 hours after the individual
has been removed from restraint or seclusion" be deleted.
The commenters noted that the proposed rule would require
a death to be reported to the CMS regional office by the next
business day following the individual’s death. The commenters
stated that the Medicare Conditions of Participation at 42 CFR
482.13(f)(7) require reporting only a death that occurs while a
patient is restrained or in seclusion, or when it is reasonable to
assume that a patient’s death is a result of restraint or seclusion.
The commenters recommended that the language in Medicare
be followed. The department responds that it has deleted the
language referenced since it is not contained in the Medicare
Conditions of Participation, and subsection (c) has been added
to note the Children’s Health Act of 2000.

With reference to §415.290(d), a commenter stated that it is not
clear that the section on documenting and reporting relates to
emergency medication as well as other interventions. The use
of medication in an emergency situation is an emergency inter-
vention and as such it is an integral piece of information which
must be collected and analyzed in the same manner as a per-
sonal restraint, mechanical restraint, or seclusion. The focus is
on acknowledging the use and collecting data on the frequency
of the use and the response of the individual to the administration
of the medication. The department responds that requirements
relating to the use of psychoactive medication in an emergency
are contained in Chapter 405, Subchapter FF, relating to consent
to treatment with psychoactive medication.

Concerning §415.292(a)(3), a commenter noted that the pro-
vision limits the ordering of protective and supportive devices,
even those that are not behaviorally related, to being ordered by
a PMHNP or PMH-CNS. The commenter stated the belief that
this limitation is not justified and suggested that any qualified RN
should be able to order such devices. The department concurs
and has revised the provision to require an advanced practice
nurse.

Concerning the paragraph (a)(4), a commenter requested that
language be added that indicates that in considering the need for
a supportive device, the treatment team must include an occu-
pational or physical therapist. Their participation is not reflected
in this language. The department responds that language has
been added.

A commenter requested that language be retained from Chapter
405, Subchapter F, that states that once the wound has healed,
the protective device is considered a mechanical restraint and is
subject to the requirements for mechanical restraints. The de-
partment responds that language has been added.

DIVISION 1. GENERAL PROVISIONS
25 TAC §§415.251 - 415.257

The rules are adopted under the Texas Health and Safety Code,
§532.015, which provides the Texas Mental Health and Men-
tal Retardation Board with broad rulemaking authority; THSC,

§571.006, which provides the board with the authority to adopt
rules as necessary for the proper and efficient treatment or per-
sons with mental illness; THSC, §577.010, which provides the
board with the authority to adopt rules and standards for the
proper care and treatment of patients in private mental health
facilities, community-based crisis stabilization services, and cri-
sis residential services; THSC, §534.052(a), which provides the
board with the authority to adopt rules and standards necessary
to ensure adequate provision of community-based mental health
services through the local mental health authority; and THSC,
§576.024, concerning use of physical restraint.

§415.253. Definitions.

The following words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) Advanced practice nurse--A registered nurse approved
by the Texas Board of Nurse Examiners to practice as an advanced
practice nurse.

(2) Behavioral emergency--A situation in which preven-
tive, de-escalative, or verbal techniques have been considered and de-
termined to be ineffective and it is immediately necessary to restrain or
seclude an individual to prevent:

(A) imminent probable death or substantial bodily harm
to the individual because the individual is attempting to commit suicide
or serious bodily harm; or

(B) imminent physical harm to others because of acts
the individual commits.

(3) Chemical restraint--The use of any chemical, including
pharmaceuticals, through topical application, oral administration, in-
jection, or other means, for purposes of restraining an individual and
which is not a standard treatment for the individual’s medical or psy-
chiatric condition.

(4) Chief executive officer (CEO)--The highest ranking ad-
ministrator of a facility or the administrator’s designee.

(5) Clinical timeout--A procedure in which an individual,
in response to verbal suggestion from a staff member, voluntarily enters
and remains for a period of time in a designated area from which egress
is not prevented.

(6) Clinically competent registered nurse--A registered
nurse who has demonstrated the competencies required by this
subchapter.

(7) Competence--Demonstrated knowledge, skill, and abil-
ity.

(8) Continuous face-to-face observation--Maintaining an
in-person line of sight that is uninterrupted and free of distraction.

(9) Department--The Texas Department of Mental Health
and Mental Retardation (TDMHMR).

(10) Emergency medical condition--A non-psychiatric
medical condition manifesting itself by acute symptoms, including
severe pain, of sufficient severity such that the absence of immediate
attention could reasonably be expected to result in serious impairment
to bodily functions, serious dysfunction of any bodily organ or part, or
a threat to the health or safety of the woman or the unborn child.

(11) Episode--The time period from the initiation of re-
straint or seclusion until the release of the individual.

(12) Facility--An entity to which the subchapter applies, as
identified in §415.252 of this title (relating to Application).
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(13) Individual--Any person receiving mental health ser-
vices from a facility.

(14) Initiation--The time at which a personal or mechanical
restraint is applied to an individual or an individual is placed in seclu-
sion.

(15) Legally authorized representative (LAR)--A person
authorized by law to act on behalf of an individual with regard to a
matter described in this subchapter, and who may include a parent,
guardian, managing conservator of a minor individual, guardian of an
adult individual, or person with activated power of attorney for health
care decisions.

(16) Mechanical restraint--The application of a device re-
stricting the movement of the whole or a portion of an individual’s body
to control physical activity, as described in §415.256 of this title (relat-
ing to Mechanical Restraint Devices).

(17) Personal restraint--The application of physical force
alone restricting the free movement of the whole or a portion of an
individual’s body to control physical activity.

(18) Physical force--Pressure applied to an individual’s
body.

(19) Physician assistant--A physician assistant licensed un-
der Chapter 155 of the Texas Occupations Code.

(20) Protective device--Device used voluntarily to prevent
injury or to permit wounds to heal.

(21) Quiet time--A procedure in which an individual, on
the individual’s own initiative, enters and remains for a period of time
in a designated area from which egress is not prevented.

(22) Restraint--The use of personal restraint or a mechani-
cal device to involuntarily restrict the free movement of the whole or a
portion of an individual’s body in order to control physical activity.

(23) Seclusion--The involuntary confinement of an indi-
vidual away from other individuals for any period of time in a haz-
ard-free room or other area in which direct observation can be main-
tained and from which egress is prevented.

(24) Staff member--A person with direct care responsibili-
ties, including full-time and part-time employees, contractors, and pro-
fessionals granted privileges by the hospital.

(25) Substance use disorders--The use of one or more
drugs, including alcohol, which significantly and negatively impacts
one or more major areas of life functioning and which meets criteria
described in the current Diagnostic and Statistical Manual for sub-
stance abuse or substance dependence.

(26) Supportive device--A device voluntarily used by an in-
dividual to posturally support the individual or to assist the individual
who cannot obtain or maintain normal bodily functioning.

(27) Treating physician--The physician assigned by the fa-
cility and designated in the individual’s medical record as the physician
responsible for the coordination and oversight of the implementation of
an individual’s comprehensive treatment plan.

§415.254. Prohibited Practices.

(a) No intervention, voluntary or involuntary, shall be used:

(1) as a means of discipline, retaliation, punishment, or co-
ercion;

(2) for the purpose of convenience of staff members or
other individuals; or

(3) as a substitute for effective treatment or habilitation.

(b) Clinical timeout and quiet time shall not be used:

(1) in a behavioral emergency; or

(2) without the individual’s consent.

(c) Supportive or protective devices shall not be used:

(1) in a behavioral emergency; or

(2) without the individual’s consent.

(d) A restraint shall not be used that:

(1) secures an individual to a stationary object while the
individual is in a standing position;

(2) causes pain to restrict an individual’s movement (pres-
sure points or joint locks);

(3) restricts circulation;

(4) obstructs an individual’s airway or puts pressure on the
torso;

(5) impairs an individual’s breathing; or

(6) interferes with an individual’s ability to communicate.

(e) Use of chemical restraint is prohibited.

(f) Orders for the use of restraint or seclusion shall never be
written as a standing order or on an as-needed (PRN) basis.

(g) Use of restraint or seclusion solely as a behavior therapy
program or as part of a behavior therapy program is prohibited.

(h) Use of a restraint board in a behavioral emergency is pro-
hibited except when necessary to promptly transport an individual to
another location. A restraint board may be used during medical and
dental care, if necessary, and approval as required under §415.285(f)
of this title (relating to Restraint as Part of Medical, Dental, Diagnos-
tic, or Surgical Procedures) has been obtained, and as a regular and
customary part of care and treatment or transportation.

(i) A prone or supine hold shall not be used except to transition
an individual into another position and shall not exceed one minute in
duration.

§415.256. Mechanical Restraint Devices.
(a) Only commercially available or departmentally approved

devices specifically designed for the safe and comfortable restraint of
humans shall be used. The alteration of commercially available devices
or independent development of devices must:

(1) be based on the individual’s special physical needs
(e.g., obesity or physical impairment);

(2) take into consideration any potential medical (including
psychiatric) contraindications, e.g., history of physical or sexual abuse;

(3) be approved by a committee whose membership and
functions are specified in the bylaws of the medical staff of the facility;
and

(4) be described fully in writing, with a copy of the descrip-
tion forwarded to the TDMHMR medical director for review. Approval
of the device by the TDMHMR medical director is required before the
device is used.

(b) A staff member must inspect a device before and after each
use to ensure that it is in good repair and is free from tears or protrusions
that may cause injury. Damaged devices shall not be used to restrain
an individual.
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(c) Despite their commercial availability, the following types
of devices shall not be used to implement restraint:

(1) those with metal wrist or ankle cuffs;

(2) those with rubber bands, rope, cord, or padlocks or key
locks as fastening devices;

(3) long ties (e.g., leashes);

(4) bed sheets; or

(5) gags.

(d) In a behavioral emergency, restraints are intended to be
used independently of each other. The simultaneous use of more than
one mechanical device, a mechanical device and personal restraint, or
a mechanical device and seclusion requires the physician’s clinical jus-
tification documented in the individual’s medical record.

(e) The following are approved mechanical devices.

(1) Anklets - Padded bands of cloth or leather that are se-
cured around the individual’s ankles or legs using hook-and-loop (e.g.,
Velcro) or buckle fasteners and attached to a stationary object (e.g., bed
or chair frame). The device must not be secured so tightly as to inter-
fere with circulation, nor so loose as to permit chafing of the skin.

(2) Arm splints or elbow immobilizers - Strips of any ma-
terial with padding that extends from below to above the elbow and
which are secured around the arm with ties or hook-and-loop (e.g., Vel-
cro) tabs. If appropriate, they should be secured so that the individual
has full use of the hands. The device must not be secured so tightly
as to interfere with circulation, nor so loose as to permit chafing of the
skin.

(3) Belts - A cloth or leather band that is fastened around
the waist and secured to a stationary object (e.g., chair frame) or used
for securing the arms to the sides of the body. The device must not be
secured so tightly as to interfere with breathing and circulation.

(4) Camisole - A sleeveless cloth jacket that covers the
arms and upper trunk and is secured behind the individual’s back. The
device must not be secured so tightly as to interfere with breathing and
circulation or cause muscle strain. Caution should be exercised when
using this device because it may impair balance and the individual’s
ability to break a fall.

(5) Chair restraint - A padded stabilized chair that supports
all body parts and prevents the individual’s voluntary egress from the
chair without assistance (e.g., table top chair, Geri-chair). Mechanical
restraint devices (e.g., wristlets, anklets) are attached or may be easily
attached to restrict movement. The devices must not be secured so
tightly as to interfere with breathing and circulation.

(6) Enclosed bed - A bed with high side rails or other type
of side enclosure and, in some cases, an enclosure (e.g., mesh, rails,
etc.) on the top of the bed that prevents the individual’s voluntary egress
from the bed.

(7) Helmet - A plastic, foam rubber, or leather head cover-
ing, such as a sports helmet, that may include an attached face guard.
The device must be the proper size and the chin strap should not be so
tight as to interfere with breathing and circulation.

(8) Mittens - A cloth, plastic, foam rubber, or leather hand
covering such as boxing and other types of sport gloves that are secured
around the wrist or lower arm with elastic, hook-and-loop (e.g., Velcro)
tabs, ties, paper tape, pull strings, buttons, or snaps. The device must
not be secured so tightly as to interfere with circulation.

(9) Restraining net - Mesh fabric that is placed over an in-
dividual’s upper and lower trunk with the head, arms, and lower legs
exposed; the net is secured over a mattress to a bed frame and is never
placed over the individual’s head. The restraining net must be loose
enough to allow some movement. The device must not be secured so
tightly as to interfere with breathing and circulation.

(10) Restraint bed - A collapsible stretcher of steel frame
construction with a fabric cover. The restraint bed has an adjustable
backrest and a padded mat to be used under the individual’s head and
upper body to prevent injury. Approved wristlets, anklets, and belts are
used to safely and securely limit the individual’s physical activity.

(11) Restraint board - A padded, rigid board to which an in-
dividual is secured face-up, unless that position is clinically contraindi-
cated for that individual. This device will not be used to restraint an in-
dividual in a behavioral emergency except when necessary to promptly
transport an individual to another location.

(12) Restraint chair or gurney - A chair or gurney manufac-
tured for the purpose of transporting or restraining an individual who
must remain restrained during transport.

(13) Straight jacket - A heavy canvas jacket that is open in
the back and has sleeves that are stitched closed. The individual’s arms
are crossed in front; the sleeves secured with ties behind the individ-
ual’s back. The device must not be secured so tightly as to interfere
with breathing and circulation or cause muscle strain. Caution should
be exercised when using this device because it may impair the individ-
ual’s balance and ability to break a fall.

(14) Ties - A length of cloth or leather used to secure ap-
proved mechanical restraints (i.e., mittens, wristlets, arm splints, belts,
anklets, vests, etc.) to a stationary object (i.e., bed or wheelchair frame)
or to other approved mechanical restraints. Ties must not be secured
so tightly as to interfere with breathing and circulation.

(15) Transport jacket - A heavy canvas sleeveless jacket
that encases the arms and upper trunk, fastens with hook-and-loop (e.g.,
Velcro) tabs and roller buckles, and is held in place with a strap between
the legs. The device is used only as a temporary measure during trans-
port.

(16) Vest - A sleeveless cloth jacket that covers the upper
trunk and is fastened in the back or front with ties or hook-and-loop
tabs (e.g., Velcro). The vest may be secured to a stationary object (e.g.,
bed or chair frame). The vest and ties must not be secured so tightly as
to interfere with breathing and circulation.

(17) Wristlets - Padded cloth or leather bands that are se-
cured around the individual’s wrists or arms using hook-and-loop (e.g.,
Velcro) or buckle fasteners and attached to a stationary object (e.g., bed
or chair frame, waist belt). The device must not be secured so tightly
as to interfere with circulation nor so loose as to permit chafing of the
skin.

§415.257. Staff Training.
(a) The entities to which this subchapter applies as identified

in §415.252 of this title (relating to Application) must ensure that all
staff members are informed of their roles and responsibilities under this
subchapter.

(b) Before assuming job duties involving direct care responsi-
bilities, and at least annually, all staff members must receive training
and demonstrate competence in:

(1) identifying the underlying causes of threatening behav-
iors exhibited by the individuals receiving mental health services;
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(2) identifying aggressive or threatening behavior that may
be related to an individual’s non-psychiatric medical condition;

(3) explaining how the behavior of staff members can affect
the behaviors of individuals;

(4) using de-escalation, mediation, self-protection, and
other techniques, such as clinical timeout and quiet time; and

(5) recognizing and responding to signs of physical distress
in individuals who are being restrained or secluded.

(c) Staff members who initiate involuntary interventions must
receive training and demonstrate ongoing competence in:

(1) the initiation of seclusion;

(2) the application of personal restraint;

(3) the application of approved restraint devices; and

(4) management of emergency medical conditions follow-
ing the facility’s emergency plans for :

(A) obtaining emergency medical assistance ; and

(B) obtaining certification and using techniques of the
American Red Cross or American Heart Association for cardiopul-
monary respiration (CPR) and relief of foreign-body airway obstruc-
tion in the responsive and unresponsive victim of any age.

(d) Clinically competent registered nurses authorized to per-
form assessments of individuals who are in restraint or seclusion must
receive ongoing training and demonstrate ongoing competence, or be
retrained, in:

(1) monitoring cardiac and respiratory status and interpret-
ing their relevance to the physical safety of the individual in restraint
or seclusion;

(2) recognizing and responding to nutritional and hydration
needs;

(3) checking circulation in, and range of motion of, the ex-
tremities;

(4) providing for hygiene and elimination;

(5) addressing physical and psychological status and com-
fort, including signs of distress;

(6) assisting individuals in meeting behavioral criteria for
the discontinuation of restraint or seclusion;

(7) recognizing readiness for the discontinuation of
restraint or seclusion; and

(8) recognizing when to contact emergency medical ser-
vices to evaluate and/or treat an individual for an emergency medical
condition.

(e) Staff authorized to monitor, under the supervision of clin-
ically competent registered nurses, individuals who are in restraint or
seclusion must receive training and demonstrate ongoing competence,
or be retrained, in:

(1) monitoring respiratory status;

(2) recognizing nutritional and hydration needs;

(3) checking circulation in, and range of motion of, the ex-
tremities;

(4) providing for hygiene and elimination;

(5) addressing physical and psychological status and com-
fort, including signs of distress;

(6) assisting individuals in meeting behavioral criteria for
the discontinuation of restraint or seclusion;

(7) recognizing readiness for the discontinuation of
restraint or seclusion; and

(8) recognizing when to contact a registered nurse or emer-
gency medical services to evaluate and/or treat an individual for an
emergency medical condition.

(f) Registered nurses authorized to receive orders for restraint
or seclusion, physicians authorized to give orders for restraint or seclu-
sion, and physicians, physician assistants, and advanced practice nurses
PMHNPs or PMH-CNSs who are authorized to perform evaluations of
individuals who are restrained or secluded must receive training and
demonstrate the competencies described in paragraph (d) of this sec-
tion, and must receive training and demonstrate competence in:

(1) identifying facility-approved restraints;

(2) recognizing how age, weight, level of development or
functioning, gender issues, ethnicity, and history of sexual or physical
abuse may affect the way in which an individual reacts to physical con-
tact;

(3) using behavioral criteria for the discontinuation of re-
straint or seclusion and assisting individuals in meeting these criteria;
and

(4) identifying medical and psychological contraindica-
tions including physical abuse, sexual abuse, and substance abuse.

(g) When a staff member’s duties change the staff member
shall be assessed for competence and trained as necessary.

(h) The facility shall maintain documentation of training for
each staff member. Documentation shall include the date of training,
the name of the instructor, a list of successfully demonstrated com-
petencies, the date competencies were assessed, and the name of the
person who assessed competence.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 11,

2003.

TRD-200308519
Rodolfo Arredondo
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: January 1, 2004
Proposal publication date: July 25, 2003
For further information, please call: (512) 206-4516

♦ ♦ ♦
DIVISION 2. RESTRAINT OR SECLUSION
INITIATED IN RESPONSE TO A BEHAVIORAL
EMERGENCY
25 TAC §§415.261, 415.263 - 415.274

The rules are adopted under the Texas Health and Safety Code,
§532.015, which provides the Texas Mental Health and Men-
tal Retardation Board with broad rulemaking authority; THSC,
§571.006, which provides the board with the authority to adopt
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rules as necessary for the proper and efficient treatment or per-
sons with mental illness; THSC, §577.010, which provides the
board with the authority to adopt rules and standards for the
proper care and treatment of patients in private mental health
facilities, community-based crisis stabilization services, and cri-
sis residential services; THSC, §534.052(a), which provides the
board with the authority to adopt rules and standards necessary
to ensure adequate provision of community-based mental health
services through the local mental health authority; and THSC,
§576.024, concerning use of physical restraint.

§415.261. General Principles for the Use of Restraint or Seclusion
Initiated in Response to a Behavioral Emergency.

(a) Each facility must develop and implement written policies
and procedures consistent with this subchapter and the following gen-
eral principles concerning the use of restraint or seclusion.

(1) It is the department’s intent to reduce the use of restraint
and seclusion as much as possible and to ensure other less restrictive
alternatives are first attempted, when appropriate.

(2) Restraint or seclusion should only be used as an inter-
vention of last resort after less restrictive measures have been found to
be ineffective or are judged unlikely to protect the individual or others
from harm.

(3) Before ordering restraint or seclusion, the physician
must take into consideration information that could contraindicate or
otherwise affect the use of restraint or seclusion, including information
obtained during the initial assessment of each individual at the time of
admission or intake. This information includes, but is not limited to:

(A) techniques, methods, or tools that would help the
individual effectively cope with his or her environment;

(B) pre-existing medical conditions or any physical dis-
abilities and limitations, including substance use disorders, that would
place the individual at greater risk during restraint or seclusion;

(C) any history of sexual or physical abuse that would
place the individual at greater psychological risk during restraint or
seclusion;

(D) any history that would contraindicate seclusion, the
type of restraint (personal or mechanical), or a particular type of re-
straint device; and

(E) an advance directive for mental health treatment, if
there is one.

(4) When restraint or seclusion is the appropriate interven-
tion, staff members should use it for the shortest period necessary and
should terminate it as soon as the individual demonstrates the release
behaviors specified by the physician.

(5) A physician must order each use of restraint or seclu-
sion.

(6) Staff members must respect and preserve the rights of
an individual during restraint or seclusion. Rights of individuals are
described in Chapter 404, Subchapter E, of this title (governing Rights
of Persons Receiving Mental Health Services).

(7) Staff members must provide a protected, private, and
observable environment that safeguards the personal dignity and well-
being of an individual placed in restraint or seclusion.

(8) Staff members must avoid causing undue physical dis-
comfort and must not cause harm or pain to the individual when initi-
ating or using restraint or seclusion.

(9) Staff members may use only the minimal amount of
physical force that is reasonable and necessary to implement restraint
or seclusion.

(10) Staff members may use psychoactive medication in an
emergency only in accordance with Chapter 405, Subchapter FF of this
title, relating to Consent to Treatment with Psychoactive Medication.

(11) The treatment team reviews alternative strategies for
dealing with behaviors necessitating the use of restraint or seclusion
more often than twice in a hospital admission or 30 days whichever is
shorter. If the frequency of incidents of restraint or seclusion continues
the treatment team will consult with the medical director or designee
to explore alternative treatment strategies.

(12) An involuntary intervention is used in accordance with
a written modification of the individual’s plan of care. The treatment
team must explore whether alternative treatment strategies for the fu-
ture should be considered for an individual when restraint or seclusion
is used:

(A) more often than twice in any 30-day period;

(B) in two or more separate episodes of any duration
within 12 hours; or

(C) for more than 12 continuous hours.

(b) This subchapter represents minimum standards. The fa-
cility CEO may, through written policies and procedures, promulgate
additional guidelines if they are consistent with this subchapter and do
not conflict with:

(1) departmental rules;

(2) state or federal laws;

(3) the current version of the Joint Commission on Accred-
itation of Healthcare Organizations (JCAHO) Comprehensive Accred-
itation Manual for Hospitals; or

(4) other applicable accreditation standards.

§415.263. Time Limitation on an Order for Restraint or Seclusion
Initiated in Response to a Behavioral Emergency.

(a) Original order. A physician may order restraint or seclu-
sion for a period of time not to exceed:

(1) 15 minutes for personal restraint;

(2) one hour for mechanical restraint or seclusion for indi-
viduals under the age of 9;

(3) two hours for mechanical restraint or seclusion for in-
dividuals ages 9-17; and

(4) four hours for mechanical restraint or seclusion for in-
dividuals age 1817 and older.

(b) Renewed order. If the original order is about to expire and
the clinically competent registered nurse has evaluated the individual
face-to-face and determined the continuing existence of an emergency,
the clinically competent registered nurse must contact the physician. A
physician may renew the original order provided it would not result in
the use of:

(1) personal restraint beyond 15 minutes total;

(2) mechanical restraint or seclusion beyond two hours to-
tal for individuals under age 9;

(3) mechanical restraint or seclusion beyond four hours to-
tal for individuals ages 9-17; or
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(4) mechanical restraint or seclusion beyond eight hours to-
tal for individuals age 18 and older.

(c) New order. The physician must issue a new order to con-
tinue restraint or seclusion beyond the time limits described in subsec-
tion (b) of this section. Prior to issuing a new order, the physician, or the
physician assistant, or advanced practice nurse to whom the physician
delegates the authority to evaluate an individual in restraint or seclu-
sion, must perform a face-to-face evaluation of the individual. The new
order is subject to the time limitations described in subsections (a) and
(b) of this section.

§415.264. Family Notification.

(a) The CEO or CEO’s designee must notify the individual’s
legally authorized representative, or family member of each episode of
restraint or seclusion initiated in response to a behavioral emergency
as follows:

(1) Except as provided by 42 CFR Part 2 and subsection
(c) of this section a staff member must notify as soon as possible the
legally authorized representative of a minor under age 18 who is not or
has not been married .

(2) Except as provided by subsection (c) of this section, in
cases in which the adult individual has consented to have one or more
specified family members informed regarding the individual’s care, and
the family member or members have agreed to be informed, a staff
member will inform the family member or members of the restraint or
seclusion episode within the time frame determined by prior agreement
between the individual and specified family member(s).

(b) The date and time of notification and the name of the staff
member providing the notification must be documented in the individ-
ual’s medical record.

(c) As permitted by the Texas Health and Safety Code,
§611.0045(b), a hospital may deny an individual’s legally authorized
representative access to any portion of a patient’s record if the facility
determines that the disclosure of such portion would be harmful to the
patient’s physical, mental, or emotional health.

§415.266. Restraint in Response to a Behavioral Emergency Occur-
ring Off Facility Premises or During Transportation.

(a) All off-premises transport. A registered nurse or physician
assistant as appropriate to the individual’s clinical condition and the
requirements of this subchapter, shall accompany the staff person(s)
transporting an individual off premises when there is reason to believe
that during the time away from the facility the individual may require:

(1) medical attention;

(2) administration of medication; or

(3) restraint.

(b) Excursion off facility premises. A staff member may not
restrain an individual transported off facility premises unless the indi-
vidual meets the criteria for a behavioral emergency, a physician orders
the restraint, and transport is medically necessary with documented
clinical justification.

(1) If restraint is required while an individual is on an ex-
cursion off facility premises, the staff member initiating the restraint
shall contact a registered nurse to assist in obtaining a physician’s or-
der for the restraint as soon as feasible but not later than the timeframes
prescribed in this subchapter.

(2) The staff members on the excursion must implement,
monitor, document, nd report restraint in keeping with the requirements
of this subchapter when restraint off premises is required.

(c) Restraint initiated prior to transportation to another facility.
A staff member may not restrain an individual prior to departure unless
the situation meets the criteria for a behavioral emergency, a physician
orders the restraint, and transport is medically necessary with docu-
mented clinical justification.

(1) If a behavioral emergency exists and a physician orders
restraint prior to departure, at least one of the staff members accom-
panying the individual to the destination facility must be a registered
nurse.

(2) A female staff member must accompany a female indi-
vidual.

(3) If the duration of transport exceeds the maximum al-
lowable duration of restraint on the original order, and a behavioral
emergency continues to exist, the registered nurse must obtain a physi-
cian’s telephone order to renew the restraint or obtain a new order for
restraint, and renewal, as soon as possible but not later than the time-
frames prescribed in this subchapter.

(4) Staff members accompanying the individual from the
originating facility are responsible for monitoring, documenting, and
reporting restraint that is ordered and implemented prior to transporta-
tion. If transportation is for the purposes of transfer to another facility,
staff at the originating facility must fax the required documentation to
the destination facility on the day of transport. Staff at the destination
facility are responsible for filing the documentation in the individual’s
medical record at the destination facility.

(d) Restraint initiated during transportation. If restraint is re-
quired following departure, a registered nurse must obtain a physician’s
order from the sending facility for the restraint as soon as feasible but
not later than the timeframes prescribed in this subchapter. If a regis-
tered nurse is not present during transportation, the staff member ini-
tiating restraint must contact a registered nurse to obtain a physician’s
order as soon as possible but not later than the timeframes prescribed
in this subchapter.

(1) If an individual is restrained during transportation, the
staff member accompanying the individual shall ensure that required
monitoring occurs and that documentation, including the physician’s
order, is faxed to the destination facility before or at the time the indi-
vidual is delivered to the destination facility.

(2) Staff at the originating facility are responsible for docu-
menting and reporting restraint that is ordered and implemented during
transportation. Staff at the destination facility are responsible for filing
the documentation in the individual’s medical record at the destination
facility.

(e) Comfort during transportation. The staff members shall
give an individual reasonable opportunities for food and water and to
use the bathroom.

§415.268. Observation, Monitoring, and Care of the Individual in
Restraint or Seclusion Initiated in Response to a Behavioral Emer-
gency.

(a) Observation.

(1) A staff member of the same gender as the individual
must maintain continuous face-to-face observation of an individual in
mechanical restraint, unless the individual’s history or other factors in-
dicate this would be contraindicated, e.g., sexual or physical abuse per-
petrated by someone of the same gender, in which case a staff member
of the opposite gender may be used.

(2) A staff member who is not physically applying personal
restraint must maintain continuous face-to-face observation of an indi-
vidual in personal restraint.
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(3) A staff member must maintain continuous face-to-face
observation of an individual in seclusion for at least one hour. After
one hour, the staff member may monitor the individual continuously
using simultaneous video and audio equipment in close proximity to
the individual.

(b) Monitoring. Staff must ensure adequate respiration and
circulation of the individual in restraint at all times.

(1) Respiratory status, circulation, and skin integrity must
be monitored continuously and documented at least every 15 minutes
(or more often if deemed necessary by the ordering physician). Car-
diac status must be monitored and documented hourly (or more often
if deemed necessary by the ordering physician).

(2) An assigned staff member must perform range of mo-
tion exercises for each extremity, one extremity at a time, for at least
five minutes during every hour that an individual is in mechanical re-
straint.

(c) Care. Staff must provide for the hygiene, hydration, nutri-
tion, elimination, and safety of an individual in emergency restraint or
seclusion. The individual in restraint or seclusion must be provided:

(1) bathroom privileges at least once every two hours (or
more frequently, if requested and not contraindicated);

(2) an opportunity to drink water or other appropriate liq-
uids every two hours (or more frequently, if requested and not con-
traindicated);

(3) a bath at least once daily (or more frequently, if clini-
cally indicated);

(4) medications as ordered;

(5) regularly scheduled meals and snacks served on dishes
that are appropriate for safety; and

(6) an environment that is free of safety hazards, ade-
quately ventilated during warm weather, adequately heated during
cold weather, and appropriately lighted.

§415.271. Transfer of Primary Responsibility for Patient in Restraint
or Seclusion .

(a) At the time of transfer of primary responsibility for the pa-
tient in restraint or seclusion, including transfer of responsibility at the
change of shift, the staff member with primary responsibility must meet
with the staff member who will assume primary responsibility to review
the patient’s status

(b) The review must be documented and include:

(1) information regarding the time an involuntary interven-
tion was initiated;

(2) the current status of the individual’s physical, emo-
tional, and behavioral condition;

(3) any medication administered; and

(4) type of care needed.

§415.273. Actions To Be Taken Following Release of an Individual
from Restraint or Seclusion Initiated in Response to a Behavioral
Emergency.

(a) Immediately following the release of an individual from
restraint or seclusion, a staff member must:

(1) take appropriate action to facilitate the individual’s
reentry into the social milieu by providing the individual with transi-
tion activities and an opportunity to return to ongoing activities;

(2) observe the individual for at least 15 minutes; and

(3) document observations of the individual’s behavior
during this transition period in the individual’s medical record.

(b) As soon as possible after an episode of restraint or seclu-
sion, available staff members involved in the episode, supervisory staff,
the individual, the LAR, and, (with the consent of the individual) family
members must meet to discuss the episode. The purpose of the debrief-
ing is to:

(1) identify what led to the episode and what could have
been handled differently;

(2) identify strategies to prevent future restraint or seclu-
sion, taking into consideration suggestions from the individual and the
individual’s advanced directive, if any;

(3) ascertain whether the individual’s physical well-being,
psychological comfort, and right to privacy were addressed;

(4) counsel the individual in relation to any trauma that may
have resulted from the episode;

(5) when indicated, identify appropriate modifications to
the individual’s treatment plan; and

(6) when clinically indicated or upon request of individuals
who witnessed the restraint debrief persons who witnessed the restraint.

§415.274. Documenting and Reporting Restraint or Seclusion Initi-
ated in Response to a Behavioral Emergency.

(a) The facility must document the assessment, monitoring,
and evaluation of an individual in restraint or seclusion on a facility
approved form. Documentation in an individual’s medical record must
include:

(1) the time the intervention began and ended;

(2) the name, title, and credentials of any staff members
present at the initiation of the intervention;

(3) the time and results of any assessments or evaluations;

(4) the physician’s documentation in specific medical or
behavioral terms of:

(A) the necessity of the order, and

(B) other generally accepted, less intrusive forms of in-
tervention, if any, that the physician evaluated but rejected, and the
reasons those interventions were rejected;

(5) he use of specific alternatives and less restrictive in-
terventions, including preventive or de-escalative interventions, which
were attempted before the initiation of restraint or seclusion, and the
individual’s response to these interventions; and

(6) the individual’s response to the use of restraint or seclu-
sion.

(b) Staff members must report daily to the CEO or designee
each use of an involuntary intervention.

(1) The CEO or designee must take appropriate action to
identify and correct unusual or unwarranted utilization patterns.

(2) The CEO or designee shall maintain a central file con-
taining the following information:

(A) age, gender, and race of the individual;

(B) deaths or injuries to the individual or staff members;

(C) length of time the intervention was used;

(D) type of intervention, including each type of restraint
used;
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(E) name of staff members who were present for the
initiation of the intervention; and

(F) date, day of the week, and time the intervention was
initiated.

(c) The facility must any death that occurs while an individual
is restrained or secluded for a behavioral emergency or when it is rea-
sonable to assume that an individual’s death is the a result of restraint
or seclusion.

(1) Medicare- or Medicaid-certified facilities must report
the death to the Center for Medicare and Medicaid Services regional
office by the next business day following the individual’s death.

(2) Facilities that are neither Medicare- nor Medicaid-cer-
tified must report the death to the Office of the Medical Director, Texas
Department of Mental Health and Mental Retardation, by the next busi-
ness day following the individual’s death.

(3) The Children’s Health Act of 2000 and federal regu-
lations promulgated pursuant to the Act contain additional reporting
requirements for facilities that are subject to its requirements.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 11,

2003.

TRD-200308520
Rodolfo Arredondo
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: January 1, 2004
Proposal publication date: July 25, 2003
For further information, please call: (512) 206-4516

♦ ♦ ♦
25 TAC §415.262

The rules are adopted under the Texas Health and Safety Code,
§532.015, which provides the Texas Mental Health and Men-
tal Retardation Board with broad rulemaking authority; THSC,
§571.006, which provides the board with the authority to adopt
rules as necessary for the proper and efficient treatment or per-
sons with mental illness; THSC, §577.010, which provides the
board with the authority to adopt rules and standards for the
proper care and treatment of patients in private mental health
facilities, community-based crisis stabilization services, and cri-
sis residential services; THSC, §534.052(a), which provides the
board with the authority to adopt rules and standards necessary
to ensure adequate provision of community-based mental health
services through the local mental health authority; and THSC,
§576.024, concerning use of physical restraint.

§415.262. Initiating Restraint or Seclusion in a Behavioral Emer-
gency.

(a) Initiation.

(1) Only authorized staff who have demonstrated compe-
tency in the facility’s restraint and seclusion training program may ini-
tiate personal restraint in a behavioral emergency.

(2) Only a physician or clinically competent registered
nurse may initiate mechanical restraint or seclusion.

(b) Physician’s order. Only a physician member of the facil-
ity’s medical staff may order restraint or seclusion.

(1) The physician’s order for restraint or seclusion must:

(A) designate the specific intervention and procedures
authorized, including any specific measures for ensuring the individ-
ual’s safety, health, and well-being;

(B) specify the date, time of day, and maximum length
of time the intervention and procedures may be used;

(C) describe the specific behaviors which constituted
the emergency which resulted in the need for restraint or seclusion;

(D) describe the specific release behaviors that the in-
dividual must demonstrate before the restraint or seclusion will be dis-
continued; and

(E) be signed, timed, and dated by the physician or the
registered nurse who accepted the prescribing physician’s telephone
order.

(2) If restraint or seclusion was ordered by telephone, the
ordering physician must personally sign, time, and date the telephone
order within 24 hours of the time the order was originally issued.

(3) If the physician who ordered the intervention is not the
treating physician, the physician ordering the intervention must consult
with the treating physician or physician designee as soon as possible.
The physician who ordered the intervention must document the con-
sultation in the individual’s medical record.

(c) Face-to-face evaluation.

(1) A physician must conduct a face-to-face evaluation of
the individual following the initiation of restraint or seclusion to per-
sonally verify the need for restraint or seclusion and to approve its con-
tinuation, if indicated.

(A) The face-to-face evaluation must be conducted
within one hour following the initiation of restraint or seclusion in a
facility other than Waco Center for Youth.

(B) The face-to-face evaluation must be conducted
within two hours following the initiation of restraint or seclusion at
Waco Center for Youth unless the individual is released prior to the
expiration of the original order. If the individual is released prior to
the expiration of the original order, the physician must conduct the
face-to-face evaluation within 24 hours.

(2) A physician may delegate the face-to-face evaluation to
a staff person:

(A) who is under the clinical supervision of a physician
appointed to the medical staff and who is privileged to practice in the
facility or that portion of the facility to which this subchapter applies;
and

(B) who is a physician assistant or an advanced practice
nurse appointed to the medical staff and privileged to practice in the
facility or that portion of the facility to which this subchapter applies.

(3) A physician who delegates the face-to-face evaluation
following the initiation of restraint or seclusion must ensure that the fol-
low-up conduct a face-to-face evaluation of the individual is conducted
by either the delegating physician or by another physician appointed to
the facility medical staff as soon as possible and not later than 24 hours
following the initiation of the restraint or seclusion.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Filed with the Office of the Secretary of State on December 11,

2003.
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♦ ♦ ♦
DIVISION 3. RESTRAINT DURING CERTAIN
PROCEDURES
25 TAC §415.285

This rule is adopted under the Texas Health and Safety Code,
§532.015, which provides the Texas Mental Health and Men-
tal Retardation Board with broad rulemaking authority; THSC,
§571.006, which provides the board with the authority to adopt
rules as necessary for the proper and efficient treatment or per-
sons with mental illness; THSC, §577.010, which provides the
board with the authority to adopt rules and standards for the
proper care and treatment of patients in private mental health
facilities, community-based crisis stabilization services, and cri-
sis residential services; THSC, §534.052(a), which provides the
board with the authority to adopt rules and standards necessary
to ensure adequate provision of community-based mental health
services through the local mental health authority; and THSC,
§576.024, concerning use of physical restraint.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 11,

2003.
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♦ ♦ ♦
DIVISION 4. PROCEDURES THAT ARE NOT
RESTRAINT OR SECLUSION
25 TAC §§415.290 - 415.292

The rules are adopted under the Texas Health and Safety Code,
§532.015, which provides the Texas Mental Health and Men-
tal Retardation Board with broad rulemaking authority; THSC,
§571.006, which provides the board with the authority to adopt
rules as necessary for the proper and efficient treatment or per-
sons with mental illness; THSC, §577.010, which provides the
board with the authority to adopt rules and standards for the
proper care and treatment of patients in private mental health
facilities, community-based crisis stabilization services, and cri-
sis residential services; THSC, §534.052(a), which provides the

board with the authority to adopt rules and standards necessary
to ensure adequate provision of community-based mental health
services through the local mental health authority; and THSC,
§576.024, concerning use of physical restraint.

§415.292. Protective and Supportive Devices.

(a) Voluntary use of protective and supportive devices. A pro-
tective or supportive device that is easily removable by the individual
without staff assistance is not restraint.

(1) A protective or supportive device is used with the con-
sent of the individual.

(2) A supportive device must allow greater freedom of mo-
bility than would be possible without the use of the device.

(3) A physician, physician’s assistant, or advanced practice
nurse must order the use of a protective or supportive device prior to its
use. If the order is given by physician’s assistant or advanced practice
nurse, the use of the protective or supportive device must have been
anticipated in the individual’s treatment plan and the physician must
countersign the order within 24 hours.

(4) The individual’s treatment team must include an oc-
cupational or physical therapist and the individualized treatment plan
must specify that a protective or supportive device is to be used and
must:

(A) include any special considerations for the use of the
device based on the findings of the comprehensive initial assessment
performed at admission or intake;

(B) include an outcome oriented goal;

(C) describe the specific type of device that is used;

(D) specify who is responsible for applying the device;

(E) describe the plan for monitoring the individual; and

(F) reflect assessment, intervention, and evaluation on
an ongoing basis.

(5) The facility must have written policies and procedures
that address the proper implementation and monitoring of protective
and supportive devices in accordance with this subchapter.

(b) Involuntary use of protective and supportive devices. A
protective or supportive device that is not easily removable by the in-
dividual without staff assistance is restraint, and the provisions of this
subchapter relating to mechanical restraint apply and must be followed.

(c) Protective devices for wound healing. After a wound has
healed, the continued use of a protective device is considered a me-
chanical restraint and the provisions of this subchapter relating to me-
chanical restraint apply and must be followed.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 11,

2003.
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Rodolfo Arredondo
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Proposal publication date: July 25, 2003
For further information, please call: (512) 206-4516
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♦ ♦ ♦
DIVISION 5. REFERENCES AND
DISTRIBUTION
25 TAC §415.299, §415.300

The rules are adopted under the Texas Health and Safety Code,
§532.015, which provides the Texas Mental Health and Men-
tal Retardation Board with broad rulemaking authority; THSC,
§571.006, which provides the board with the authority to adopt
rules as necessary for the proper and efficient treatment or per-
sons with mental illness; THSC, §577.010, which provides the
board with the authority to adopt rules and standards for the
proper care and treatment of patients in private mental health
facilities, community-based crisis stabilization services, and cri-
sis residential services; THSC, §534.052(a), which provides the
board with the authority to adopt rules and standards necessary
to ensure adequate provision of community-based mental health
services through the local mental health authority; and THSC,
§576.024, concerning use of physical restraint.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 11,

2003.

TRD-200308524
Rodolfo Arredondo
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Effective date: January 1, 2004
Proposal publication date: July 25, 2003
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♦ ♦ ♦
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 21. TRADE PRACTICES
SUBCHAPTER J. PROHIBITED TRADE
PRACTICES
28 TAC §21.1007

The Commissioner of Insurance adopts amendments to
§21.1007, concerning restrictions on the use of underwriting
guidelines based on previous mold damage, mold damage
claims, a water damage claim, or appliance-related claims. The
amendments are adopted with changes to the proposed text as
published in the October 10, 2003, issue of the Texas Register
(28 TexReg 8805).

The amendments to §21.1007 are necessary to implement Ar-
ticle 1 of Senate Bill (SB) 127, enacted by the 78th Legislature,
that added new Article 5.35-4 to the Insurance Code and House
Bill (HB) 329, enacted by the 78th Legislature, that added new
Article 21.21-11 to the Insurance Code and requires the depart-
ment to promulgate a Certificate of Mold Remediation pursuant
to the Occupations Code §1958.154. The adopted amendments

are necessary as it has come to the attention of the legislature
and the department that certain insurance companies are declin-
ing to write residential property insurance based on the existence
of previous mold damage or the filing of mold damage or water
damage claims. The department believes that the apparent mo-
tivation for the use of water or mold damage claim history in un-
derwriting is to offset losses resulting from mold damage claims
and to avoid future claims for water and mold damage. The leg-
islature and the department believe that certain underwriting de-
cisions based on previous mold damage or mold damage claims
that have been properly remediated or a water damage claim
or an appliance-related claim are unfair and should be prohib-
ited. Furthermore, declining to write residential property insur-
ance based solely on previous mold damage or a mold or wa-
ter damage claim or an appliance-related claim is unfair to con-
sumers who may be offered policies that have greatly reduced
water damage and mold damage coverage from that contained in
the policies previously offered. These policies with the reduced
water and mold damage coverage no longer expose insurers to
the broad water and mold damage coverage that they were pre-
viously required to offer under the promulgated policies. Since
the insurers’ water and mold damage exposure may be signifi-
cantly reduced, it is unfair for insurers to continue to use previous
mold damage or a single mold or water damage claim underwrit-
ing guideline when they have little or no water or mold damage
exposure. Additionally, declining to write residential property in-
surance based solely on previous mold damage or a prior claim
for mold or water damage or an appliance-related claim, regard-
less of the type of policy being offered, is unfair to consumers
because, instead of underwriting each home based on the ac-
tual condition of the property, this practice unfairly denies cover-
age to a broad class of homes and applicants. While previous
mold damage or a mold damage or a water damage claim or
an appliance-related claim may be an indication to an insurer
that further underwriting investigation is needed, the sole use of
these factors to decline to write a risk is unfair to consumers be-
cause many insurable risks may be excluded by the use of such
overly broad underwriting guidelines without considering other
underwriting factors. The department made changes to the rule
based on comments and for clarification. Specifically, the depart-
ment changed the last sentence of the definition of appliance-re-
lated claim in subsection (b)(5) to provide that an appliance-re-
lated claim does not include the failure of an external attachment
used to transport water to or from the plumbing system and also
changed subsection (d)(2) of the rule to add language noting
that appliance-related losses are a special class of non-weather
related losses and that the notice in this regard must be spe-
cific to the insured’s appliance-related loss history. The depart-
ment added a new paragraph (4) to subsection (d) of the rule and
renumbered the remaining paragraphs to clarify that an insurer
may not reject or challenge a certification by an inspector not on
an insurer’s list unless the insurer re-inspects the property and
specifies in writing the areas of deficiency to the consumer and
maintains supporting documentation. The department changed
subsection (d)(8) of the rule, formerly (d)(7), to specify that in-
formation on, rather than a list of, who may inspect and certify
the proper remediation of an appliance-related claim may be ob-
tained from the department. The department changed "under-
writing decision" to "underwriting guideline" in subsection (e)(1)
of the rule which by definition only applies to an applicant for in-
surance and further changed subsection (e)(1) to clarify that an
insurer shall not use an underwriting guideline based upon pre-
vious mold damage or a prior mold damage claim filed either by
the applicant or on the covered property. The department also
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added a paragraph (3) to subsection (e) to clarify that nothing
contained in that subsection shall preclude an insurer from the
surcharge and renewal provisions of Article 21.49-2B, Section
7. Further for clarification, the department added a reference
to Article 5.35-4(3)(c) in subsection (d)(1) of the rule and also
changed subsection (g) of the rule to delete the reference to sub-
section (d).

The adopted amendments to subsection (a) of §21.1007 state
that the purpose of the section is to protect persons and prop-
erty from being unfairly stigmatized by insurers providing res-
idential property insurance to the person or property that had
previous mold damage or has filed mold damage claims, a wa-
ter damage claim, or certain appliance-related claims, under a
residential property insurance policy. The adopted amendments
to subsection (b) amend the definitions of residential property
and underwriting guideline to conform to new statutory defini-
tions and add new definitions for the terms insurer, appliance-re-
lated claim, and water damage claim. The adopted amendments
to subsection (c) clarify the restrictions on an insurer’s use of un-
derwriting guidelines based solely upon a single prior water dam-
age claim filed either by the applicant or on the covered property.
The amendment to subsection (d) deletes the language "Noth-
ing contained herein shall preclude an insurer from the surcharge
and renewal provisions of Article 21.49-2B, Section 7" and adds
this as new language to subsection (c) where the provision is
applicable. Additionally, the amendment to subsection (d) adds
new language to provide the restrictions on underwriting and
rating and the requirements for the inspection and certification
process of appliance-related claims. Adopted new subsection
(e) implements the restrictions in new Article 21.21-11 on the
use of previous mold damage or a claim for mold damage in
underwriting residential property insurance. New subsection (f)
provides the filing requirements for underwriting guidelines relat-
ing to previous mold damage, mold damage claims, and water
damage claims. New subsection (g) specifies that subsection
(c) applies only to residential property insurance policies that are
delivered or issued for delivery after the effective date of this sec-
tion.

Comment: Two commenters stated that SB 127 and HB 329
contain concepts that overlap and potentially conflict with each
other. The commenters urged the department to recognize these
conflicts and to provide regulatory guidance that reflects a con-
sistent and logical approach to implementing these laws. The
commenters observed that the department is interpreting these
laws to prohibit an insurer from making an underwriting deter-
mination based on an unlimited number of mold claims, as long
as proper remediation has taken place. The commenters be-
lieve that this interpretation is inconsistent with authorizing leg-
islation which contains no prohibitions on non-renewing existing
business. One commenter pointed out that since underwriting
guidelines are required to be filed, it is important to interpret the
legislation to provide reasonable guidance. Another commenter
noted that the legislature has given the commissioner broad au-
thority to reconcile and harmonize the statutes so insurers can
know what they can and cannot underwrite.

Agency Response: The department notes that the restrictions on
the use of underwriting guidelines based on previous mold dam-
age, mold damage claims or water damage claims, and appli-
ance-related claims are based on the specific authority granted
to the commissioner by Articles 5.35-4 and 21.21-11. The de-
partment also believes that HB 329 clearly provides that insurers
shall not make an underwriting decision based on mold claims

that have been properly remediated and certified; however, the
department has changed "underwriting decision" to "underwrit-
ing guideline" which by definition only applies to an applicant for
insurance. Additionally, the department has added subsection
(e)(3) to clarify that nothing contained in that subsection shall
preclude an insurer from the surcharge and renewal provisions of
Article 21.49-2B, Section 7. The department believes that insur-
ers may adequately address concerns relating to the exposure
of insuring applicants with a number of mold claims through rat-
ing. Rates must be based on sound actuarial principles related
to actual or anticipated loss experience.

Comment: Two commenters requested clarification that pro-
posed §21.1007(e) apply to underwriting the property that is
the subject of an application and not to the claims history of
the individual applicant. One commenter stated that HB 329
applies only to property and that there is a need to distinguish
a properly remediated claim from an applicant that has two or
three prior mold claims in his abode. The commenter urged
that the department find that HB 329 applies only to property
or to adopt the mold rules to apply under the same rules as for
water damage claims. In contrast, another commenter stated
the belief that the statute applies both to property and applicant
and further reads the rule as applying to both, but will assist
with language to clarify that the rule applies to both person and
property.

Agency Response: The department disagrees with some of the
commenters’ interpretation of the application of subsection (e),
and the department has changed subsection (e) to clarify that
an insurer shall not use an underwriting guideline based upon
previous mold damage or a prior mold damage claim filed either
by the applicant or on the covered property.

Comment: One commenter believes that the proposed rule im-
properly restricts an insurer’s ability to charge rates based on
prior water damage or mold damage claims.

Agency Response: The department’s interpretation of the defi-
nition of underwriting guidelines would not place restrictions on
an insurer’s ability to rate general water damage and mold dam-
age claims based on sound actuarial principles related to actual
or anticipated loss experience.

Comment: Two commenters requested that the department de-
velop a regulatory matrix as an interpretive guide to water, ap-
pliance, and mold claim underwriting limitations and to recog-
nize the need for multiple inspections for appliance-related wa-
ter damage claims to satisfy the remediation requirements of SB
127. One commenter also recommended that the department
require copies of the relevant licenses to be attached to the vari-
ous certificates and certifications referenced in the rule to ensure
proper certification of the certifying entity.

Agency Response: The department believes that the suggestion
of a regulatory matrix is helpful, and the department will consider
developing an informative and consumer-friendly guide to read-
ing this rule. With respect to the comment regarding the need
for multiple inspections to satisfy the remediation requirements
of appliance-related claims for SB 127, the department believes
that the inspectors listed in the rule may have the knowledge
and experience in the remediation of water damage to inspect
and certify the proper remediation of an appliance-related wa-
ter damage claim. Furthermore, insurers may provide a list of
authorized inspectors to the claimant and presumably these au-
thorized inspectors would be adequately trained to perform all
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aspects of the appliance-related water damage remediation in-
spection. The inspection and licensing issues raised by the com-
menters are relevant; however, the adopted rule establishes a
clear framework for the remediation process which may obviate
the additional documentation suggested by the commenters. If in
the development of the process, more documentation is needed,
the rule can be re-evaluated and amendments can be proposed
as necessary.

Comment: Some commenters stated that it would be more ap-
propriate to have two or three separate rules because both Chap-
ter 5 and Chapter 21 of the Insurance Code have been amended,
and there are many technical differences between the various
legislative provisions enabling the proposed rules. Two com-
menters stated that the proposed rule should be part of Chapter
5 instead of Chapter 21 of the Texas Administrative Code where
underwriting and rating are already otherwise addressed. One
commenter stated that the activities the proposal seeks to ad-
dress do not rise to the level of unfair trade practices, which can
generally be categorized as dishonest, deceptive or fraudulent.
Another commenter said that it should be made clear that the
rule only applies to residential property insurance.

Agency Response: The department believes that one rule
implementing the underwriting restrictions contained in SB 127
and HB 329 is an efficient and appropriate method of regulation
since both pieces of legislation relate to underwriting water-re-
lated losses. The department notes that with the enactment
of Articles 21.21-11 and 5.35-4, the commissioner was given
specific authority to adopt rules concerning restrictions on the
use of underwriting guidelines based on previous mold damage,
mold damage claims or water damage claims. The retention
of the rule in Chapter 21 of the Texas Administrative Code
is consistent with this statutory framework. The department
also believes that the rule’s applicability to residential property
insurance is clear on its face.

Comment: Several commenters felt that the definition of "appli-
ance-related claim" should be clarified and further stated that
the wording "permanently attached" creates a vague and impre-
cise guideline. Some commenters wanted to delete the phrase
"that are not permanently attached to the appliance" and to note
that tubing, hoses, and related clamps are not included based
on the belief that these are maintenance items, while another
commenter wanted to include "hoses" based on the belief that a
hose is commonly considered to be part of an appliance.

Agency Response: The department has changed the last sen-
tence of the definition of "appliance-related claim" to read as fol-
lows: "An appliance-related claim shall not include the failure of
a plumbing system or an external attachment to the appliance
used to transport water to or from the plumbing system." The
department believes it is reasonable to exclude losses from this
definition that may be maintenance-related.

Comment: Some commenters stated that the effective date lan-
guage of the proposed rule should be clarified by stating appli-
cability only to claims occurring on or after the effective date of
the rule.

Agency Response: The department does not agree that applica-
bility must be based on claims occurring on or after the effective
date of the rule based on a clear reading of the authorizing leg-
islation.

Comment: One commenter requested that the proposal clarify
that the provisions of SB 127 apply only to policies for which an
application was taken on or after the effective date of the act.

Agency Response: The department notes that the rule’s require-
ments for general water damage claims apply to new business
only in accordance with subsection (c). Subsection (d) of the rule
concerning appliance-related claims applies to both new busi-
ness and renewals pursuant to Article 5.35-4 §3(c). Thus for
clarity, the department has changed subsection (g) of §21.1007
to delete the reference to subsection (d) to specify that the pro-
hibition regarding general water damage claims applies to new
business only.

Comment: One commenter stated that the rule should clearly
apply to both applicants and existing insureds based on the
stated purpose of Article 5.35-4 to protect persons and property
from being unfairly stigmatized in obtaining residential property
insurance. The commenter states that the use of the word
"obtain" is broader than merely "apply" and that it includes
obtaining insurance at the initial application as well as obtaining
insurance at renewal. The commenter further stated the belief
that the words "single" and "solely" no longer apply to water
damage claims and should be deleted from the rule. The
commenter noted that the legislature has used "solely" where
it has deemed it necessary, such as in SB 14 in which "solely"
was mentioned relating to the use of credit information, and the
same terminology does not appear in SB 127 and HB 329. The
commenter further recommended that the department amend
the rule so that the prohibition on the use of water damage
claims is similar to the new statutory prohibition and require-
ments associated with mold claims by prohibiting the use of
water damage claims as a basis for underwriting if the damage
has been inspected and certified that it was repaired properly.
The commenter also stated that the reference to Article 21.21
should be in the adopted rule, but should be moved to the end
of the rule so as to apply to the rule in its entirety.

Agency Response: The department believes that the amend-
ments to §21.1007 are in accord with the statutory requisites as
defined by the legislature and further believes that the adopted
rule is an effective balance between the needs of consumers and
the requirement to have a sound underwriting process that will
increase the availability and affordability of residential property
insurance in this state. Specifically, SB 127 defines underwriting
guideline in a manner that is specific to accepting or rejecting an
application. "Application" is defined as the act of applying or a
form used in making a request. The department points out that
the prohibition in Article 5.35-4 §3(a) is clearly limited to prospec-
tive insureds; however, existing insureds would continue to bene-
fit from the protections of Article 21.49-2B with regard to general
water damages claims. Further, the department has retained
the use of "solely" and "single" in the adopted amendment and
believes that this is consistent with the commissioner’s authority
to adopt rules to accomplish the purpose of the legislation. The
use of the words "solely" and "single" represents an effective bal-
ance as it provides for fair treatment to consumers and does not
unduly restrict an insurer’s ability to underwrite. The department
notes that the adopted rule implements the express provisions of
HB 329 and SB 127; however, the department does not believe
that it is necessary at this time to accept the commenter’s rec-
ommendation to extend the mold claim prohibitions to the use of
water damage claims. Regarding the reference to Article 21.21,
the department notes that this reference was deleted in the pro-
posal. The fact that §21.1007 no longer relies on Article 21.21 for
its statutory authority does not preclude a consumer from pursu-
ing a private cause of action if they are able to present evidence
that the prohibited action is an unfair trade practice defined in
section 4 of Article 21.21.
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Comment: One commenter stated a concern that the language
in the proposed rule allows an insurer to challenge and deny
an inspection of an appliance-related claim if that inspection is
not done by a person from a list provided by the insurance com-
pany. The commenter also states that this is in direct conflict with
new statutory language and should be removed. The commenter
stated that a problem could occur if an insured does not use an
authorized inspector from the list thereby giving an insurer an
unfettered right to object. The commenter noted that excepting
fraud, impropriety, or something similar, an insurer should not be
allowed to object "out-of-hand" to an inspection.

Agency Response: The department does not believe that the
rule is in direct conflict with the statutory language. The depart-
ment believes that the rule provides protections for insureds who
select an inspector from an insurer’s list by providing that the in-
surer does not have the right to challenge that certification. By
the same token, insurers should also be able to verify the accu-
racy of an inspection that is performed by an inspector who is
not on the insurers’ list. In response to the commenter’s con-
cerns, the department has added a new paragraph (4) to sub-
section (d) of the rule and renumbered the remaining paragraphs
to provide that if the consumer has an inspection and certifica-
tion performed by an inspector who is not on a list provided by
the insurer, the insurer may not reject or challenge the certifica-
tion unless the insurer re-inspects the property and specifies in
writing the areas of deficiency to the consumer. The new para-
graph further provides that an insurer that re-inspects the prop-
erty shall maintain all documentation, including documentation
that supports the areas of deficiency identified by the inspection
and specified in writing to the consumer. If the department learns
of abuses in this regard, appropriate action will be considered,
including further amendments to the rule.

Comment: One commenter noted that there should be clari-
fication in the rule regarding the appliance-related claims and
non-renewal requirements. The commenter stated that the leg-
islature intended to separate appliance-related claims from other
non-weather-related claims for the purposes of Insurance Code,
Article 21.49-2B and will work with the department to address
this situation, including work on appropriate notice language.

Agency Response: The department agrees that to the extent
the legislation provides a prohibition against using less than
three remediated appliance-related claims in underwriting, it
appears that the legislation contemplates a distinction between
appliance-related and other non-weather-related claims. Thus,
the department has changed subsection (d)(2) of §21.1007 to
add language noting that appliance-related losses are a special
class of non-weather related losses and that the notice in this
regard must be specific to the insured’s appliance-related loss
history.

Comment: A commenter pointed out that subsection (d)(1) of
§21.1007 should for clarity refer to subsections 3(c) and (d) of
Article 5.35-4 of the Insurance Code when referring to consumer
requirements for compliance.

Agency Response: The department agrees and has changed
subsection (d)(1) accordingly.

For with changes: Travelers Property Casualty; Texas Associa-
tion of Realtors; Nationwide Insurance and Financial Services;
Office of Public Insurance Counsel; American Insurance Asso-
ciation; and United Services Automobile Association.

The amended section is adopted pursuant to the Insurance Code
Articles 5.35-4, 21.21-11 and §36.001 and §1958.154 of the Oc-
cupations Code. The Insurance Code Article 5.35-4 provides
that the Commissioner of Insurance shall adopt rules to accom-
plish the purposes of the article, including rules with regard to the
definition of water damage claim. Article 21.21-11 §4 provides
that the Commissioner shall adopt rules as necessary to imple-
ment this article. Section 1958.154 (d) of the Occupations Code
provides that the Commissioner of Insurance shall adopt rules
describing the information that must be provided in the certificate
of mold remediation. Further, the certificate must be designed to
comply with the requirements imposed under Article 21.21-11 of
the Insurance Code. Section 36.001 of the Insurance Code pro-
vides that the Commissioner of Insurance may adopt any rules
necessary and appropriate to implement the powers and duties
of the Texas Department of Insurance under the Insurance Code
and other laws of this state.

§21.1007. Restrictions on the Use of Underwriting Guidelines Based
On a Water Damage Claim(s), Previous Mold Damage or a Mold Dam-
age Claim(s).

(a) Purpose. The purpose of this section is to protect persons
and property from being unfairly stigmatized in obtaining residential
property insurance by previous mold damage or by the filing of mold
damage claims, a water damage claim, or certain appliance-related
claims, under a residential property insurance policy.

(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Residential property insurance--Insurance against loss
to residential real property at a fixed location or tangible personal prop-
erty provided in a homeowners policy, including a tenant policy, a con-
dominium owners policy, or a residential fire and allied lines policy.

(2) Underwriting guideline--A rule, standard, guideline, or
practice; whether written, oral, or electronic; that is used by an insurer
or an agent of an insurer to decide whether to accept or reject an appli-
cation for a residential property insurance policy or to determine how
to classify the risks that are accepted for the purpose of determining a
rate.

(3) Consumer--The person making the application to in-
sure a property and includes both existing insureds and applicants for
insurance.

(4) Insurer--An insurance company, reciprocal or interin-
surance exchange, mutual, capital stock company, county mutual insur-
ance company, farm mutual insurance company, association, Lloyd’s
plan company, or other entity writing residential property insurance in
this state. The term includes an affiliate as described by Section 2, Ar-
ticle 21.49-1 or Section 823.003 of the Insurance Code if that affiliate
is authorized to write and is writing residential property insurance in
this state. The term does not include the Texas Windstorm Insurance
Association, the FAIR Plan, or an eligible surplus lines insurer regu-
lated under Chapter 981.

(5) Appliance-related claim--A request by an insured for
indemnification from an insurer for a loss arising from the discharge
or leakage of water or steam from an appliance that is the direct result
of the failure of the appliance. An appliance includes air condition-
ing units, heating units, refrigerators, dishwashers, icemakers, clothes
washers, water heaters, and disposals. An appliance-related claim shall
not include the failure of a plumbing system or an external attachment
to the appliance used to transport water to or from the plumbing sys-
tem.
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(6) Water damage claim--A request by an insured for in-
demnification from an insurer for a loss arising from the discharge or
leakage of water or steam that is the direct result of the failure of a
plumbing system or other system that contains water or steam.

(c) Restrictions on the use of a water damage claim in under-
writing. An insurer shall not use an underwriting guideline based solely
upon a single prior water damage claim either filed by the applicant or
on the covered property. Nothing contained herein shall preclude an
insurer from the surcharge and renewal provisions of Article 21.49-2B,
Section 7.

(d) Restrictions on underwriting and rating and the inspection
and certification process of appliance-related claims.

(1) Except as provided in Article 5.35-4 subsection 3(e) of
the Insurance Code, an insurer shall not use a prior appliance-related
claim as a basis for determining a rate to be paid or for determining
whether to issue, renew, or cancel a residential property insurance pol-
icy if the consumer complies with the requirements specified in Article
5.35-4 subsections 3(c) and 3(d) of the Insurance Code. It is the con-
sumer’s option whether to have the appliance-related claim inspected
and certified, however, it is the consumer’s responsibility to bear the
cost of such inspection and certification. An appliance-related claim
that is not inspected and certified shall be subject to the provisions con-
tained in subsection (c) of this section.

(2) Nothing contained in subsection (d) of this section
shall exempt an insurer from the notice provisions contained in Article
21.49-2B §7(d). However, appliance-related losses are a special class
of non-weather related losses and the notice must be specific to the
insured’s appliance-related loss history.

(3) The following individuals who hold one or more of the
following licenses are inspectors that may have the knowledge and ex-
perience in the remediation of water damage to inspect and certify the
proper remediation of an appliance-related claim:

(A) inspectors licensed or certified through the Volun-
tary Inspection Program pursuant to Article 5.33B of the Insurance
Code;

(B) persons licensed to perform real estate property in-
spections under the Real Estate Licensing Act;

(C) persons licensed as assessors or remediators by the
Texas Board of Health pursuant to Chapter 1958 of the Occupations
Code;

(D) licensed Texas Professional Engineers.

(4) If the consumer has an inspection and certification per-
formed by an inspector under paragraph (3) of this subsection who is
not on a list provided by the insurer, the insurer may not reject or chal-
lenge the certification unless the insurer re-inspects the property and
specifies in writing the areas of deficiency to the consumer. An insurer
that re-inspects the property shall maintain all documentation, includ-
ing documentation that supports the areas of deficiency identified by
the inspection and specified in writing to the consumer.

(5) Inspectors shall also include persons who are autho-
rized by insurers to perform appliance-related water damage remedi-
ation inspections. An insurer who provides a list of inspectors au-
thorized by the insurer must give verbal notice to any claimant at the
time of the claimant’s phone call reporting the claim and written no-
tice to the claimant within 15 days of receiving notice of the claim that
the claimant has the right to select the inspector including the right to
choose an inspector who is not on the insurer’s list who will perform
the inspection of the appliance-related water damage remediation. If

the consumer has the inspection and certification performed by an in-
spector from the list of inspectors authorized by the insurer then the
insurer does not have the right to reject or challenge the certification.

(6) If the inspector determines by a physical inspection of
the residential property that the appliance-related water damage has
been properly remediated, the inspector shall issue within 10 days of
the completion of the inspection a Certificate of Appliance-Related Wa-
ter Damage Remediation (WDR-1).

(7) The Certificate of Appliance-Related Water Damage
Remediation (WDR-1) is a form that is prescribed by the Department
for use by inspectors who will provide certifications. This form
may be obtained from the Texas Department of Insurance website
http://www.tdi.state.tx.us or by requesting such form from the Au-
tomobile/Homeowners Section, MC 104-PC, Texas Department of
Insurance, P. O. Box 149104, Austin, Texas, 78714-9104.

(8) Information regarding inspectors that may have the
knowledge and experience in the remediation of water damage to in-
spect and certify the proper remediation of an appliance-related claim
may be obtained from the Texas Department of Insurance website or
by requesting such information from the Automobile/Homeowners
Section.

(e) Restrictions on the use of previous mold damage or a claim
for mold damage in underwriting residential property insurance.

(1) An insurer shall not use an underwriting guideline re-
garding a residential property insurance policy based upon previous
mold damage or a prior mold damage claim filed either by the appli-
cant or on the covered property if:

(A) the applicant for insurance has property that is eli-
gible for residential property insurance coverage;

(B) the property has had mold damage;

(C) mold remediation has been performed on the prop-
erty; and

(D) the property was:

(i) remediated in accordance with the requirements
specified in Chapter 1958, Subchapter D of the Occupations Code and
any applicable rules promulgated by the Texas Board of Health pur-
suant to Chapter 1958 of the Occupations Code; and a Certificate of
Mold Damage Remediation (MDR-1) is issued to the property owner
under Section 1958.154 of the Occupations Code, which certifies that
the underlying cause or causes of the mold at the property have been
remediated; or

(ii) inspected by an independent mold assessor or
adjuster, who is licensed to perform mold assessment in accordance
with rules promulgated by the Texas Board of Health under Chapter
1958 of the Occupations Code, and the independent mold assessor or
adjuster provides to the property owner written certification on a Cer-
tificate of Mold Damage Remediation (MDR-1) that based on the mold
assessment inspection, the property does not contain evidence of mold
damage.

(2) The Certificate of Mold Damage Remediation
(MDR-1) is a form that is prescribed by the Department for use
by mold remediators, assessors, and adjusters who will provide
certifications. This form may be obtained from the Texas Department
of Insurance website http://www.tdi.state.tx.us or by requesting such
form from the Automobile/Homeowners Section or from the Texas
Department of Health.

(3) Nothing contained herein shall preclude an insurer from
the surcharge and renewal provisions of Article 21.49-2B, Section 7.

ADOPTED RULES December 26, 2003 28 TexReg 11607



(f) Filing requirements for underwriting guidelines relating to
water damage claims, previous mold damage, or mold damage claims.

(1) All underwriting guidelines relating to water damage
claims, previous mold damage, or mold damage claims shall be filed
with the Department and shall comply with the requirements contained
in this section and with any rules relating to underwriting guidelines
that may be adopted by the Commissioner.

(2) Underwriting guidelines relating to water damage
claims, previous mold damage, or mold damage claims shall be sub-
mitted to the Texas Department of Insurance, Property and Casualty
Intake Unit, Mail Code 104-3B, P. O. Box 149104, Austin, Texas,
78714-9104 or to the Texas Department of Insurance, Property and
Casualty Intake Unit, 333 Guadalupe Street, Austin, Texas 78701.

(g) Subsection (c) of this section applies only to a residential
property insurance policy that is delivered or issued for delivery based
on an application that is submitted on or after the effective date of this
section.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 12,

2003.

TRD-200308561
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: January 1, 2004
Proposal publication date: October 10, 2003
For further information, please call: (512) 463-6327

♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 2. TEXAS PARKS AND
WILDLIFE DEPARTMENT

CHAPTER 65. WILDLIFE
SUBCHAPTER A. STATEWIDE HUNTING
AND FISHING PROCLAMATION
DIVISION 3. SEASONS AND BAG
LIMITS--FISHING PROVISIONS
31 TAC §65.78

The Texas Parks and Wildlife Commission adopts an amend-
ment to §65.78, concerning the Statewide Hunting and Fish-
ing Proclamation, without changes to the proposed text as pub-
lished in the September 26, 2003, issue of the Texas Register
(28 TexReg 8302).

The crab resources in Texas support valuable sport and com-
mercial fisheries. Over six million pounds are harvested annu-
ally with a dockside value of $4.0 million. The crab fishery is
managed using guidelines in the Crab Fishery Management Plan
(FMP) adopted by the Parks and Wildlife Commission in 1992.
That FMP noted concerns about abandoned crab traps. Sen-
ate Bill 1410, enacted by the 77th Texas Legislature, provided

the commission with the authority to establish a season closed
on the use of crab traps for the purpose of removing abandoned
crab traps. The legislation authorizes the commission to create a
closed season lasting a minimum of 10 days to a maximum of 30
days beginning no earlier than January 31st and ending no later
than April 1st during any year of a closure. Senate Bill 607 from
the 78th Texas Legislature, in regular session, declared "aban-
doned" any crab trap in public waters beginning the first day of a
closed season.

Based on review of last two years of closure, and through con-
sultation with the Crab Advisory Committee, the department pro-
posed a closure to occur each year on the third Friday in Feb-
ruary and continuing for 10 consecutive days. The commercial
crab trap season then reopens, allowing the placement and/or
use of crab traps in public waters.

The rule will function by establishing a 10-day closed season
for crab traps, allowing the detection and removal of abandoned
crab traps.

One commenter requested that if the closed season is to be im-
plemented, the requirement of a degradable escape panel be
eliminated, or that the requirement be changed to allow the use
of coat-hanger wire for degradable panels. Although the rule-
making does not contemplate changes to gear requirements,
the department disagrees with the comment and responds that
the purpose of the degradable escape panel is to ensure that
abandoned, misplaced, or forgotten crab traps do not continue
to function, which leads to the waste of marine resources that
are caught in them. Because the crab season closure cannot
be expected to result in the removal of all abandoned crab traps,
there is a high probability that if there were no degradable-panel
requirement there would be an unnecessary increase in marine
organism mortalities. The agency also disagrees with the com-
ment concerning coat-hanger wire, and responds that a speci-
fied maximum wire thickness (for maximum suitability for quick
degradation, based on research data) is preferable to the subjec-
tive interpretation of a generic term such as ‘coat-hanger wire.’
Because coat hangers differ widely in size and are often coated
or painted, their degradability rate is an issue. No changes were
made as a result of the comments.

The department received four comments opposing adoption of
the rule on the basis that crabbers are in perilous economic cir-
cumstances because last year’s closure caused crabbers to miss
the spring crab run and the summer crab run was then ruined by
a hurricane. The commenters recommended skipping or elim-
inating the closure, or changing the dates. The department,
while sympathetic, responds that the dates for the season clo-
sure were selected on the basis of long-term data indicating that
the harvest is at its lowest point of the year at that time. Thus,
on the basis of that data, the department believes that skipping
or eliminating the annual closure will not result in either the re-
coupment of losses or appreciable economic gain, especially rel-
ative to the conservation gain that is the goal of the closure. No
changes were made as a result of the comment.

One commenter stated that it takes too much time to remove
and replace traps in response to the closure. The department
disagrees and responds that traps must be moved, removed, or
replaced periodically anyway, and that specifying a time period
when they must be removed does not impose an onerous burden
on crabbers. No changes were made as a result of the comment.

One commenter stated that if crabbing was allowed by the Na-
ture Conservancy in the Mad Island area, the season closure
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would not be as devastating. The department disagrees that the
closure is ‘devastating,’ and responds that data indicate that the
closure occurs at the historical low point of the harvest, which
should not impose significant hardship on crabbers. No changes
were made as a result of the comment.

The department received four comments in support of adoption
of the proposed rule.

The amendment is adopted under Parks and Wildlife Code,
§78.115, which authorizes the commission to establish by rule
a closed season for the use of crab traps in the public water of
Texas, and requires that the closed season be not less than ten
days or more than 30 days between January 31 and April 1 in
years designated by the commission.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 8,

2003.

TRD-200308444
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Effective date: December 28, 2003
Proposal publication date: September 26, 2003
For further information, please call: (512) 389-4775

♦ ♦ ♦
TITLE 34. PUBLIC FINANCE

PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 9. PROPERTY TAX ADMINISTRA-
TION
SUBCHAPTER A. PRACTICE AND
PROCEDURE
34 TAC §9.107

The Comptroller of Public Accounts adopts amended rule
§9.107, concerning appraised value limitation and tax credit
for certain qualified property, without changes to the proposed
text as published in the October 10, 2003, issue of the Texas
Register (28 TexReg 8820).

The amendment is adopted to amend model application forms
referenced in subsection (c)(1) to remove request for information
that is confidential by the Public Information Act and to correct
typographical errors on the application forms: Application
For Appraised Value Limitation On Qualified Property (Form
50-296); and Application For Tax Credit On Qualified Property
(Form 50-300).

No comments were received regarding adoption of the amend-
ment.

This amendment is adopted under Tax Code, §313.031(a), which
requires the comptroller to adopt rules and forms necessary for
the implementation and administration of the provisions of Tax
Code, Chapter 313.

The amendment implements Tax Code, Chapter 313.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 10,

2003.

TRD-200308460
Martin Cherry
Chief Deputy General Counsel
Comptroller of Public Accounts
Effective date: December 30, 2003
Proposal publication date: October 10, 2003
For further information, please call: (512) 475-0387

♦ ♦ ♦
PART 4. EMPLOYEES RETIREMENT
SYSTEM OF TEXAS

CHAPTER 63. BOARD OF TRUSTEES
34 TAC §63.19

The Employees Retirement System of Texas (ERS) adopts new
§63.19 concerning Standard of Conduct for Financial Advisors
and Service Providers, without changes to the proposed text as
published in the November 7, 2003, issue of the Texas Register
(28 TexReg 9718).

Section 63.19 is being adopted in accordance with Texas Gov-
ernment Code §2263.004 (as added by Act of June 1, 2003, 78th
Leg. R.S., ch. 932, §2). New §63.19 clarifies the requirement
that all financial advisors and service providers must comply with
applicable standards of conduct. Noncompliance could result in
termination of the business relationship.

No comments were received on this section.

This new section is adopted under Texas Government Code
§2263.004(a), which authorizes the ERS Board of Trustees to
enact this rule establishing standards of conduct for financial
advisors and service providers involved in ERS’ investment
activities, as well as Texas Government Code §815.102(2) and
(4), which authorize the ERS Board of Trustees to adopt rules
for the administration of the funds of the retirement system and
for the transaction of any other business of the board.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 11,

2003.

TRD-200308516
Paula A. Jones
General Counsel
Employees Retirement System of Texas
Effective date: December 31, 2003
Proposal publication date: November 7, 2003
For further information, please call: (512) 867-7125

♦ ♦ ♦
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CHAPTER 71. CREDITABLE SERVICE
34 TAC §71.2

The Employees Retirement System of Texas (ERS) adopts new
§71.2, concerning a membership waiting period without changes
to the text as published in the November 7, 2003, issue of the
Texas Register (28 TexReg 9718). The text will not be repub-
lished.

The new section is necessary pursuant to House Bill 2359, Acts
of the 78th Legislature, Regular Session, which established
a 90-day waiting period for membership in the employee
class. The new section is needed to enable ERS to implement
recent legislation in a manner consistent with trust fund plan
documents.

New §71.2 delineates that state employees or office holders are
subject to the waiting period during the 2004/2005 biennium. It
states that the waiting period begins on the first day of employ-
ment or office holding and ends after 90 consecutive days. Mem-
bership in the employee class begins on the 91st day. Contribu-
tions for membership service in the employee class begin on the
first day of the calendar month following completion of the 90-day
waiting period. Membership service from the 91st day until con-
tributions begin is considered membership service not previously
established and shall be established as provided in §71.14.

ERS received no comments regarding the new section.

The new section is adopted under Texas Government Code,
§815.102, which authorizes the Board of Trustees to adopt
rules for eligibility of membership and Texas Government Code,
§813.514, which authorizes the Board of Trustees to adopt
rules to administer the credit purchase option, including rules
that impose restrictions on the application of the statutes as
necessary to cost-effectively administer the statute.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 11,

2003.

TRD-200308515
Paula A. Jones
General Counsel
Employees Retirement System of Texas
Effective date: December 31, 2003
Proposal publication date: November 7, 2003
For further information, please call: (512) 867-7125

♦ ♦ ♦
34 TAC §71.19

The Employees Retirement System of Texas (ERS) adopts an
amendment to §71.19, concerning the purchase of refunded ser-
vice and the transfer of such service between the Teacher Re-
tirement System of Texas (TRS) and ERS without changes to the
text as published in the November 7, 2003, issue of the Texas
Register (28 TexReg 9719). The text will not be republished.

The amendment to §71.19 is needed to update the rules pur-
suant to House Bill 2359, Acts of the 78th Legislature, Regular
Session, which repealed Texas Government Code, §805.002(e),
regarding eligibility to purchase refunded service.

Specifically, repealed §805.002(e) required that service credit
that was canceled by a termination of membership that occurred
after August 31, 1993, may be reinstated only by a member of
the system in which the service is creditable. Section 71.19 has
been amended to remove this requirement.

ERS received no comments regarding the amended section.

The amended section is adopted under Texas Government
Code, §805.009, which authorizes the Board of Trustees to
adopt rules for the administration of Chapter 805.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 11,

2003.

TRD-200308528
Paula A. Jones
General Counsel
Employees Retirement System of Texas
Effective date: December 31, 2003
Proposal publication date: November 7, 2003
For further information, please call: (512) 867-7125

♦ ♦ ♦
34 TAC §71.25

The Employees Retirement System of Texas (ERS) adopts the
repeal of §71.25, pertaining to eligibility for service credit pre-
viously canceled as published in the November 7, 2003, issue
of the Texas Register (28 TexReg 9720). The repeal is adopted
without changes and the text of the repealed rule will not be pub-
lished.

Section 71.25 is repealed to update the rules pursuant to House
Bill 2359, Acts of the 78th Legislature, Regular Session, which
repealed Texas Government Code, §813.504(b), regarding eligi-
bility for service credit previously canceled. Section 813.504(b)
allowed a former member of the employee class who does not
receive a disability retirement annuity from the system but who
presents satisfactory evidence that the person is disabled may
reestablish service credit previously canceled in the system for
the purpose of retiring with a service retirement annuity.

Section 71.25 required a lump sum payment to reestablish this
service credit and additionally defined the effective date of a ser-
vice retirement under §813.504(b).

ERS received no comments regarding the repeal of this rule.

The repeal is adopted under Texas Government Code,
§815.102, which provides authorization for the Board of
Trustees to adopt rules for the administration of funds of the
retirement system and the transaction of any other business of
the board.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 11,

2003.

TRD-200308517
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Paula A. Jones
General Counsel
Employees Retirement System of Texas
Effective date: December 31, 2003
Proposal publication date: November 7, 2003
For further information, please call: (512) 867-7125

♦ ♦ ♦
CHAPTER 73. BENEFITS
34 TAC §73.33, §73.41

The Employees Retirement System of Texas (ERS) adopts the
repeal of §73.33 and §73.41, pertaining to a retirement incentive
for the employee class and a privatization or other reduction in
workforce temporary service retirement option, respectively, as
published in the November 7, 2003, issue of the Texas Register
(28 TexReg 9720). The repeal is adopted without changes and
the text of the repealed rule will not be published.

Section 73.33 is repealed to update the rules pursuant to the
expiration of Texas Government Code, §814.1051, which con-
cerned a retirement incentive pursuant to Acts of the 73rd Leg-
islature, and which expired on September 1, 1995.

Section 73.41 is repealed to update the rules pursuant House
Bill 2359, Acts of the 78th Legislature, Regular Session, which
repealed Texas Government Code, §814.1041, which concerned
a temporary service retirement option for members affected by
privatization or other reduction in workforce.

ERS received no comments regarding the repeal of these rules.

The repeals are adopted under Texas Government Code,
§815.102, which provides authorization for the Board of
Trustees to adopt rules for the administration of funds of the
retirement system and the transaction of any other business of
the board.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 11,

2003.

TRD-200308529
Paula A. Jones
General Counsel
Employees Retirement System of Texas
Effective date: December 31, 2003
Proposal publication date: November 7, 2003
For further information, please call: (512) 867-7125

♦ ♦ ♦
34 TAC §73.35

The Employees Retirement System of Texas (ERS) adopts an
amendment to §73.35, concerning the supplemental payment
without changes to the text as published in the November 7,
2003, issue of the Texas Register (28 TexReg 9721). The text
will not be republished.

The amendment to §73.35 is needed to update the rules pur-
suant to House Bill 2359, Acts of the 78th Legislature, Regu-
lar Session, which states that the retirement system may make
a supplemental payment provided such payments comply with

Texas Government Code, §811.006, and additionally specifies
that the Board shall determine the amount, timing, and manner
of a supplemental payment.

Section 73.35 is amended to reflect these changes, and will func-
tion as the guideline for any future supplemental payments.

ERS received no comments regarding the amended section.

The amended section is adopted under Texas Government
Code, §815.102, which provides authorization for the Board of
Trustees to adopt rules for the administration of funds of the
retirement system and the transaction of any other business of
the board.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 11,

2003.

TRD-200308536
Paula A. Jones
General Counsel
Employees Retirement System of Texas
Effective date: December 31, 2003
Proposal publication date: November 7, 2003
For further information, please call: (512) 867-7125

♦ ♦ ♦
CHAPTER 75. HAZARDOUS PROFESSION
DEATH BENEFITS
34 TAC §75.1

The Employees Retirement System of Texas (ERS) adopts an
amendment to §75.1, concerning the eligibility for death benefits
of survivors of certain chaplains and of members of an orga-
nized fire fighting unit without changes to the text as published in
the November 7, 2003, issue of the Texas Register (28 TexReg
9721). The text will not be republished.

The amendment to §75.1 is needed to update the rules pursuant
to Senate Bill 482, Acts of the 78th Legislature, Regular Session,
that amended Texas Government Code, Chapter 615, and added
eligible survivors of Chaplains who are formally designated or
employed by an organized volunteer fire fighting unit, a law en-
forcement agency, or the Texas Department of Criminal Justice.

The amendment to §75.1 is also updated pursuant to House
Bill 2359, Acts of the 78th Legislature, Regular Session, that
amended Texas Government Code, Chapter 615, which re-
moved the requirement than an organized volunteer fire fighting
unit had to have at least 20 members for a survivor to meet
eligibility requirements.

ERS received no comments regarding the amended section.

The amended section is adopted under Texas Government
Code, §615.002, which provides authorization for the Board of
Trustees to adopt rules for the administration of Chapter 615
benefits.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Filed with the Office of the Secretary of State on December 11,

2003.

TRD-200308530
Paula A. Jones
General Counsel
Employees Retirement System of Texas
Effective date: December 31, 2003
Proposal publication date: November 7, 2003
For further information, please call: (512) 867-7125

♦ ♦ ♦
CHAPTER 77. JUDICIAL RETIREMENT
34 TAC §77.11

The Employees Retirement System of Texas (ERS) adopts an
amendment to §77.11, concerning retirement eligibility and re-
duction factors for age and retirement options - Judicial Retire-
ment System of Texas Plan Two (JRS-II) without changes to the
text as published in the November 7, 2003, issue of the Texas
Register (28 TexReg 9723). The text will not be republished.

The amendment to §77.11 is needed to update the rules pur-
suant to House Bill 820, Acts of the 78th Legislature, Regular
Session, which changed retirement eligibility for those with at
least 20 years of service credit to include the age requirement of
at least 55 years old; and added a category for appellate judges
who have served at least two full terms on an appellate court and
the member’s age and length of service equals or exceeds the
number 70.

Section 77.11 is amended to remove a reference to 25 or more
years of service credit when calculating an unreduced death ben-
efit annuity for a member dying before reaching age 65.

ERS received no comments regarding the amended section.

The amended section is adopted under Texas Government
Code, §840.002, which provides authorization for the Board
of Trustees to adopt rules for the administration of the judicial
retirement system.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 11,

2003.

TRD-200308531
Paula A. Jones
General Counsel
Employees Retirement System of Texas
Effective date: December 31, 2003
Proposal publication date: November 7, 2003
For further information, please call: (512) 867-7125

♦ ♦ ♦
34 TAC §77.15

The Employees Retirement System of Texas (ERS) adopts an
amendment to §77.15 concerning the Judicial Retirement Sys-
tem of Texas Plan One and Two (JRS-I & II) and the establish-
ment of calendar year service credit without changes to the text

as published in the November 7, 2003, issue of the Texas Reg-
ister (28 TexReg 9723). The text will not be republished.

The amendment to §77.15 is needed to clarify the rules pursuant
to Senate Bill 372, Acts of the 77th Legislature, Regular Ses-
sion, that provided for the establishment of calendar year service
credit for members of JRS-I and JRS-II.

Section 77.15 is amended to add clarifying language that calen-
dar year service credit may be established in accordance with
the provisions of §77.15.

ERS received no comments regarding the amended section.

The amended section is adopted under Texas Government
Code, §835.002 and §840.002, which provide authorization for
the Board of Trustees to adopt rules for the administration of the
judicial retirement systems.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 11,

2003.

TRD-200308532
Paula A. Jones
General Counsel
Employees Retirement System of Texas
Effective date: December 31, 2003
Proposal publication date: November 7, 2003
For further information, please call: (512) 867-7125

♦ ♦ ♦
CHAPTER 81. INSURANCE
34 TAC §§81.1, 81.3, 81.5, 81.7, 81.9, 81.11

The Employees Retirement System of Texas (ERS) adopts
amendments to Sections 81.1, 81.3, 81.5, 81.7, 81.9, and 81.11
concerning definitions, administration, eligibility, enrollment and
participation, grievance procedure, and termination of coverage.
Sections 81.1, 81.5, and 81.7 are adopted with changes to the
text as published in the November 7, 2003, issue of the Texas
Register (28 TexReg 9725). Sections 81.3, 81.9, and 81.11 are
adopted without changes and the text will not be republished.

Sections 81.1, 81.3, 81.5, 81.7, and 81.11 are adopted to update
the rules to conform to changes in the Texas Insurance Code,
Chapter 1551, pursuant to Acts of the 77th and 78th Legisla-
ture, Regular Session, that codified the Texas Employees Uni-
form Group Insurance Act into the Texas Employees Group Ben-
efits Act under Chapter 1551.

Sections 81.1, 81.5, and 81.7 are also adopted to comply with
and conform to Senate Bill 1370, Acts of the 78th Legislature,
Regular Session, related to changes under the Texas Insurance
Code, Chapter 1551. Further, section 81.5(c)(3) is adopted to
comply with and conform to House Bill 7, Acts of the 78th Legis-
lature, Third Called Session, related to interim insurance cover-
age for certain retirees.

Section 81.9 is adopted to comply with and conform to House
Bill 2359, Acts of the 78th Legislature, Regular Session, related
to appeals involving the type or scope of benefits based on the
plan design under the Texas Insurance Code, Chapter 1551.
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The amendment to §81.1 is needed to update the rules to con-
form to changes in citations in the Texas Insurance Code, Chap-
ter 1551. In addition, the definition of basic plan in §81.1(7) is
adopted with changes. The Board adopted the definition with
changes to the published text to further clarify the definition to
comport with the proposed amendments to Chapter 81 as pub-
lished.

The amendment to §81.3 is needed to update the rules to con-
form to citation changes in the Texas Insurance Code, Chapter
1551.

The amendment to §81.5 is needed to update the rules to con-
form to citation changes in the Texas Insurance Code, Chapter
1551. Sections 81.5(a) and 81.5(b) are amended to reflect that
a new employee or eligible officer who has existing, current, and
continuous Group Benefits Program (GBP) coverage may enroll
in health coverage as a new employee or eligible officer without
a waiting period. Sections 81.5(c)(1-3) are amended to reflect
that retiree health coverage eligibility requires the participants to
be at least age 65 with 10 years of eligible service credit or to
meet the rule of 80 with 10 years if eligible service credit. These
rule amendments conform with statutory changes. Retirees not
eligible at the time of retirement become eligible on the first day
of the month after the 65th birthday. Additionally, retirees who
do not retire directly from state service will incur a 90-day wait-
ing period on their 65th birthday. In addition, Section 81.5(c)(3)
reflects statutory requirements of interim insurance for certain
retirees who are not eligible for health coverage at the time of
retirement. House Bill 7 specified that the retiree is responsible
for payment of the total cost of such coverage as determined by
the Board of Trustees. One comment was received from an indi-
vidual on §81.5(c)(3). The commenter stated his belief that this
section does not comport with the requirements of equal protec-
tion under state constitutional law. The commenter also believes
that the rule does not comply with House Bill 7. ERS responds
that this amendment comports with House Bill 7, Acts of the 78th
Legislature, Third Called Session, and is not unconstitutional.

Section 81.5(c)(3) is adopted with nonsubstantive changes. The
Board adopted a change to the published text replacing the term
"continuation coverage" with the term "interim insurance."

Section 81.5(c)(7) is amended to reflect that a retiree who re-
turns to work for a department may continue eligible coverage
as a retiree or elect to participate in the program as a full-time or
part-time employee. Section 81.5(d)(2)(A) is amended to fur-
ther clarify that simultaneous coverage is prohibited. Section
81.5(f)(1-3) is amended to further clarify the length of service re-
quirement for eligibility of surviving dependents. Section 81.5(g)
is amended to reflect that a retiree under the Optional Retirement
Program (ORP) must meet the same age, length-of-service, and
other requirements as provided in Section 81.5(c). Additionally,
this section is amended to reflect the requirement that an ORP
participant who is approved for disability retirement must have
at least 10 years of eligible service credit to be eligible for GBP
health coverage.

The amendment to §81.7 is needed to update the rules to con-
form to citation changes in the Texas Insurance Code, Chap-
ter 1551. Section 81.7(a-c) are amended to establish enroll-
ment procedures and effective dates of coverage for participants
and their dependents who are and who are not subject to the
health insurance waiting period. In addition, §81.7(a)(6), (8), (9)
and §81.7(h)(E) are adopted with nonsubstantive changes. The
Board adopted these changes to the published text to reference
the correct paragraph numbers within this section.

The amendment to §81.9 clarifies the grievance procedure for
participants who are given administrative appeal rights by ERS.
In addition, Section 81.9 changes the term "person" to "partici-
pant" and references Chapter 67 of this title to define a duly au-
thorized representative of a participant.

The amendment to §81.11 is needed to update the rules to con-
form to citation changes in the Texas Insurance Code, Chapter
1551.

The amended sections are adopted under Texas Insurance
Code, §1551.052 which provides authorization for the Board
of Trustees to adopt rules necessary to carry out its statutory
duties and responsibilities.

§81.1. Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Accelerated life benefit--An amount of term life insur-
ance to be paid in advance of the death of an insured employee, an-
nuitant, or dependent, as requested by the employee or annuitant and
approved by the carrier, in accordance with the terms of the group term
life plan as permitted by Chapter 1551.254 of the Insurance Code. Ac-
celerated life benefit payment may be requested only upon diagnosis
of a terminal condition and only once during the lifetime of the insured
employee, annuitant, or dependent. A terminal condition is a non-cor-
rectable health condition that with reasonable medical certainty will
result in the death of the insured within 12 months.

(2) Act--The Texas Employees Group Benefits Act, Act of
the 77th Legislature, 2001, as amended, Insurance Code, Chapter 1551.

(3) Active duty--The expenditure of time and energy in the
service of the State of Texas. An employee will be considered to be on
active duty on each day of a regular paid vacation or regular paid sick
leave or on a non-working day, if the employee was on active duty on
the last preceding working day.

(4) AD&D--Accidental death and dismemberment.

(5) Age of employee--The age to be used for determining
optional term life and voluntary AD&D insurance premiums will be the
employee’s attained age as of the employee’s first day of active duty
within a contract year.

(6) Annuitant--A person authorized by the Act to partici-
pate in the Program as an annuitant.

(7) Basic plan--The plan of group insurance determined by
the trustee, currently HealthSelect participant only and basic term life
insurance coverage, in which every full-time employee, or retiree who
is eligible at the time of retirement, is automatically enrolled after com-
pletion of any required waiting period or unless participation is ex-
pressly waived.

(8) Board or trustee--The board of trustees of the Employ-
ees Retirement System of Texas.

(9) Contract year--A contract year begins on the first day
of September and ends on the last day of the following August.

(10) Department--Commission, board, agency, division,
institution of higher education, or department of the State of Texas
created as such by the constitution or statutes of this state, or other
governmental entity whose employees or retirees are authorized by
the Act to participate in the program.

(11) Dependent--The spouse of an employee or retiree and
unmarried children under 25 years of age, including:

(A) the natural child of an employee/retiree;
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(B) a legally adopted child (including a child living with
the adopting parents during the period of probation);

(C) a stepchild whose primary place of residence is the
employee/retiree’s household;

(D) a foster child whose primary place of residence is
the employee/retiree’s household and who is not covered by another
governmental health program;

(E) a child whose primary place of residence is the
household of which the employee/retiree is head and to whom the
employee/retiree is legal guardian of the person;

(F) a child who is in a parent-child relationship to the
employee/retiree, provided the child’s primary place of residence is
the household of the employee/retiree, the employee/retiree provides
the necessary care and support for the child, and if the natural parent of
the child is 21 years of age or older, the natural parent does not reside
in the same household;

(G) a child who is considered a dependent of the em-
ployee/retiree for federal income tax purposes and who is a child of the
employee/retiree’s child;

(H) an eligible child, as defined in this subsection, for
whom the employee/retiree must provide medical support pursuant to
a valid order from a court of competent jurisdiction; or

(I) a child eligible under Chapter 1551.004 of the Act,
provided that the child’s mental retardation or physical incapacity is
a medically determinable condition which prevents the child from en-
gaging in self-sustaining employment, that the condition commences
before the date of the child’s 25th birthday, and that satisfactory proof
of such condition and dependency is submitted by the employee/retiree
within 31 days following such child’s attainment of age 25 and at such
intervals thereafter as may be required by the system.

(12) Eligible to receive an annuity--Refers to a person who,
in accordance with the Act, meets all requirements for retirement from
a state retirement program or the Optional Retirement Program.

(13) Employee--A person authorized by the Act to partici-
pate in the program as an employee.

(14) Employing office--For a retiree covered by this
program, the office of the Employees Retirement System of Texas in
Austin, Texas or the retiree’s last employing department; for an active
employee, the employee’s employing department.

(15) Evidence of insurability--Such evidence required by a
qualified carrier for approval of coverage or changes in coverage pur-
suant to the rules of §81.7(h) of this title (relating to Enrollment and
Participation).

(16) Former COBRA unmarried child--a child of an em-
ployee or retiree who is unmarried; whose GBP coverage as a depen-
dent has ceased; and who upon expiration of continuation coverage un-
der the Consolidated Omnibus Budget Reconciliation Act, Public Law
99-272 (COBRA) reinstates GBP coverage.

(17) HealthSelect of Texas--The statewide point-of-service
plan of health coverage fully self-insured by the Employees Retirement
System of Texas and administered by a qualified carrier or HMO.

(18) HMO--A health maintenance organization approved
by the board to provide health care benefits to eligible participants in
the program in lieu of participation in the program’s HealthSelect of
Texas plan.

(19) Insurance premium expenses--Any out-of-pocket pre-
mium incurred by a participant, or by a spouse or dependent of such

participant, as payment for coverage provided under the program that
exceeds the state’s or institution’s contributions offered as an employee
benefit by the employer. The types of premium expense covered by
the premium conversion plan include out-of-pocket premium for group
term life, health (including HMO premiums), AD&D, and dental, but
do not include out-of-pocket premium for long or short term disability
or dependent term life.

(20) Leave without pay--The status of an employee who is
certified by a department administrator to be absent from duty for an
entire calendar month, who does not receive any compensation for that
month, and who has not received a refund of retirement contributions
based upon the most recent term of employment.

(21) ORP--The Optional Retirement Program as provided
in the Government Code, Chapter 830.

(22) Placement for adoption--A person’s assumption and
retention of a legal obligation for total or partial support of a child in
anticipation of the person’s adoption of such child.

(23) Preexisting condition--Any injury or sickness, for
which the employee received medical treatment, or services, or
took prescribed drugs or medicines during the three-month period
immediately prior to the effective date of such coverage. However,
if the evidence of insurability requirements set forth in §81.7(h) of
this title must first be satisfied, the three-month period for purposes
of determining the preexisting conditions exclusion will be the
three-month period immediately preceding the date of the employee’s
completed application for coverage.

(24) Premium conversion plan--A separate plan, under the
Internal Revenue Code, §79 and §106, adopted by the board of trustees
and designed to provide premium conversion as described in §81.7(f)
of this title.

(25) Program--The Texas Employees Group Benefits Pro-
gram as established by the Board pursuant to the Act and known as the
Group Benefits Program (GBP).

(26) Retiree--An employee who retires or is retired and
who:

(A) is authorized by the Act to participate in the pro-
gram as a retiree;

(B) on August 31, 1992, was a participant in a group
insurance program administered by an institution of higher education;
or

(C) on the date of retirement, meets the service credit
requirements of the Act for participation in the program as an annuitant;
and

(i) on August 31, 2001, was an eligible employee
with a department whose employees are authorized to participate in
the program and, on the date of retirement has three years of service
with such a department; or

(ii) on August 31, 2001, had three years of service
as an eligible employee with a department whose employees are au-
thorized to participate in the program.

(27) Salary--The salary to be used for determining optional
term life and disability income limitations will be the employee’s reg-
ular salary, including longevity, shift differential, hazardous duty pay,
and benefit replacement pay, received by the employee as of the em-
ployee’s first day of active duty within a contract year. No other com-
ponent of compensation shall be included. Non-salaried elective and
appointive officials and members of the legislature may use the salary
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of a state district judge or their actual salary as of September 1 of each
year.

(28) System--The Employees Retirement System of Texas.

(29) TRS--The Teacher Retirement System of Texas.

§81.5. Eligibility.

(a) Full-time employees. A full-time employee, elected offi-
cer, or appointed officer of the State of Texas is eligible for automatic
coverage upon completion of the waiting period established in Section
1551.1055 of the Act. A rehired full-time employee, reelected officer,
or reappointed officer of the State of Texas, including a new full-time
employee, each with existing, current, and continuous GBP health cov-
erage as of the date the employee begins active duty or is qualified for
and begins to hold office, is eligible for automatic coverage without
a waiting period provided there has been no break in coverage in the
GBP. However, an employee of an institution of higher education and
the employee’s eligible dependents are eligible for coverage on the first
day that an employee performs services as an employee of an institu-
tion of higher education only if:

(1) the full amount of premiums are paid for the em-
ployee’s coverage from the first date of employment through the
completion of the waiting period defined in §1551.1055(a) of the Act;

(2) any premiums paid as provided in paragraph (1) of this
subsection shall not be paid using money appropriated from the general
revenue fund; and

(3) any institution of higher education electing to pay the
premium for any employee as described in this subsection must do so
for all eligible full-time employees.

(b) Part-time employees. A part-time employee or other em-
ployee who is not eligible for automatic coverage becomes eligible for
coverage upon completion of the waiting period established in Sec-
tion 1551.1055 of the Act and upon application to participate in the
program, subject to the provisions of §81.7(b) of this title (relating to
Enrollment). A rehired part-time employee, reelected part-time offi-
cer, or reappointed part-time officer of the State of Texas, including a
new part-time employee, each with existing, current, and continuous
GBP health coverage as of the date the employee begins active duty or
is qualified for and begins to hold office, who is not eligible for auto-
matic coverage is eligible for coverage without a waiting period pro-
vided there has been no break in coverage.

(1) However, a part-time employee of an institution of
higher education and the employee’s eligible dependents are eligible
for coverage on the first day that a part-time employee performs
services as a part-time employee of an institution of higher education
only if

(A) the full amount of premiums are paid for the part-
time employee’s coverage from the first date of employment through
the completion of the waiting period defined in §1551.1055(a) of the
Act;

(B) any premiums paid as provided in subparagraph (A)
of this paragraph shall not be paid using money appropriated from the
general revenue fund; and

(C) any institution of higher education electing to pay
any portion of the premium for any part-time employee as described in
this subsection or in §1551.101(e)(2) must do so for all eligible simi-
larly situated part-time employees.

(2) An institution of higher education is also not prohibited
from contributing a portion or all of the required premium for certain
part-time employees described by §1551.101(e)(2) of the Act only if:

(A) the premiums not paid by the general revenue fund
are paid by the institution of higher education with funds that are not
appropriated from the general revenue fund;

(B) any institution of higher education electing to
pay the premiums for any part-time employee as described in
§1551.101(e)(2) of the Act must do so for all eligible part-time
employees described therein; and

(C) any premiums paid as provided in subparagraph (A)
of this paragraph must be paid from the first date of the part-time em-
ployee’s initial enrollment.

(c) Retirees.

(1) A retiree who is at least 65 years of age with a minimum
of 10 years eligible service credit or a retiree whose age and eligible ser-
vice credit equals or exceeds 80 with a minimum of 10 years eligible
service credit, is eligible for health coverage on the day he or she be-
comes an annuitant provided the individual retires directly from state
service. If the individual does not retire directly from state service as
described in §1551.1055(b) of the Act, eligibility for health coverage
begins on the first day of the calendar month following 90 days after
the date of retirement.

(2) A retiree who is less than 65 years of age with a mini-
mum of 10 years eligible service credit is eligible for health coverage
on the first day of the calendar month following the date on which the
individual reaches 65 years of age provided the individual retires di-
rectly from state service. If the individual does not retire directly from
state service as described in §1551.1055(b) of the Act, eligibility for
health coverage begins on the first day of the calendar month follow-
ing 90 days after the retiree’s 65th birthday.

(3) A retiree who is not eligible for health coverage at the
time of retirement is eligible for dental coverage and, except as pro-
vided in paragraph (4) of this subsection, optional life insurance and
dependent life insurance at the time of retirement. A retiree described
by this paragraph and by paragraph (2) of this subsection, is eligible
for coverage under the provisions described in Texas Insurance Code,
Chapter 1551, as amended by House Bill 7, 78th Legislature 3rd Spe-
cial Session, upon payment of the total cost, as determined by the Board
of Trustees, for coverages subject to the requirements of Tex. Ins. Code
§1551.323. For purposes of §1551.323, the total cost shall be deter-
mined by the Board of Trustees based on an actuarial determination,
as recommended by the system’s consulting actuary for insurance, of
the estimated total claims costs for individuals eligible for interim in-
surance pursuant to §1551.323. If an individual who is eligible for this
interim insurance is also eligible for COBRA coverage, then COBRA
coverage should be exhausted, if possible, before applying for the in-
terim insurance described by this subsection.

(4) A retiree is eligible for optional life insurance and de-
pendent life insurance coverage if the retiree was enrolled in such cov-
erage on the day before becoming an annuitant. Except as provided in
paragraph (5) of this subsection, a retiree may not increase the amount
of life insurance for which the retiree was enrolled on the day before
becoming an annuitant, but may cancel life insurance coverage at any
time. Canceled life insurance coverages may never be reinstated. A
retiree is not eligible for disability or AD&D coverage.

(5) A retiree who is not enrolled in minimum retiree op-
tional life insurance or dependent life insurance coverage is eligible to
apply for such coverage. Submission of evidence of insurability accept-
able to the system shall be required for enrollment in such coverage.
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(6) A covered retiree who was not enrolled in dependent
life insurance coverage on the day before becoming an annuitant be-
comes eligible for dependent life insurance coverage of a newly ac-
quired dependent on the first day of the month following the date on
which the individual becomes a dependent of the retiree.

(7) A retiree who returns to work for a department may
continue coverages for which he is eligible as a retiree, or, subject to
subsection (a) or subsection (b) of this section, elect to participate in the
program as a full-time or part-time employee. Time spent in an eligible
position as a return to work retiree may not be used to meet eligibility
requirements for retiree health insurance coverage. A return to work
retiree may elect retiree coverages for which he is eligible at the time
of separation from department service.

(8) A retiree whose extended life insurance benefits are ter-
minated is eligible for retiree life insurance coverage on the first day
of the month following the extended life insurance benefits termination
date.

(d) Dependents of employees and retirees.

(1) The dependents of an employee or retiree are eligible
for coverage on the same day that the employee or retiree becomes eli-
gible. Except as otherwise provided in this paragraph, a newly acquired
dependent is eligible for coverage on the first day of the month follow-
ing the date on which the individual becomes a dependent of a covered
employee or retiree. The employee or retiree must be enrolled for a
particular coverage before the employee’s or retiree’s dependents are
eligible for that type of coverage. An eligible child for whom a cov-
ered employee or retiree is court ordered to provide medical support
becomes eligible for health coverage upon receipt by the department of
a valid court order. A newborn natural child is eligible automatically
on the date of birth. A newly adopted child is eligible automatically on
the date of placement for adoption.

(2) Except as otherwise provided in this paragraph, double
coverage is not permitted for any participant in the program.

(A) A participant may not be simultaneously covered
by basic or optional term life insurance as an employee or retiree and
dependent term life insurance as a dependent. A family member who
is covered as an employee or retiree is not eligible to be covered as
a dependent in the Program. Except as provided in subparagraph (B)
of this paragraph, a dependent may not be covered by more than one
employee or retiree for the same coverage.

(B) A child who is an eligible dependent of two par-
ticipants in the Program may be enrolled in dependent life insurance
coverage and accidental death and dismemberment coverage by both
participants.

(e) Former COBRA unmarried children.

(1) A former COBRA unmarried child is eligible to con-
tinue the health and dental insurance coverages in which the child was
enrolled upon expiration of the child’s continuation coverage under
COBRA.

(2) A former COBRA unmarried child continuing health
insurance coverage under the provisions of this subsection is eligible
for dental insurance coverage if such coverage was not in effect upon
the expiration of the child’s continuation coverage under COBRA.

(f) Surviving dependents.

(1) The surviving spouse of a retiree or the surviving
spouse of an active employee is eligible to continue coverage in
the health and dental benefits plans in which the surviving spouse
was enrolled on the day of death of the employee/retiree provided,

however, the deceased active employee must have had at least 10
years of service credit, including at least 3 years on August 31, 2001
or at least 10 years after August 31, 2001 of service as an eligible
employee with a Program participating department, at the time of
death. A surviving spouse who is also a state retiree or state employee
shall not be eligible for surviving spouse benefits as long as he or
she is eligible for coverage as an employee or retiree. Participants
continuing coverage as surviving spouses are not eligible for life
insurance coverages.

(2) Dependent children of a deceased active employee or
retiree are eligible to continue coverage in the health and dental bene-
fits plans in which the dependent children were enrolled on the day of
death of the employee/retiree provided, however, the deceased active
employee must have had, at the time of death, at least 10 years of ser-
vice credit, including at least 3 years on August 31, 2001 or at least 10
years after August 31, 2001 of service as an eligible employee with a
Program participating department, as long as the surviving spouse is el-
igible and continues to participate in the program. Dependent children
of deceased employees or retirees will be considered as dependents of
the deceased employee’s or retiree’s surviving spouse for purposes of
the program. Participants continuing coverage as surviving dependents
are not eligible for life insurance coverage.

(3) Dependent children of a deceased active employee/re-
tiree are eligible to continue coverage in the health and dental bene-
fits plans in which the dependent children were enrolled on the day of
death of the employee/retiree provided, however, the deceased active
employee must have had at least 10 years of service credit, including
at least 3 years on August 31, 2001 or at least 10 years after August
31, 2001 of service as an eligible employee with a Program participat-
ing department, at the time of death. A surviving dependent child may
continue such coverage until the dependent child becomes ineligible
as defined in §81.1 of this title (relating to Definitions). Participants
continuing coverage as surviving dependents are not eligible for life
insurance coverage.

(4) A surviving spouse or a dependent child of a paid law
enforcement officer employed by the state or a custodial employee of
the institutional division of the Texas Department of Criminal Justice
who suffers a violent death in the course of performance of duty is eli-
gible to continue or enroll in health and dental coverages. A surviving
spouse or natural or adopted children eligible under this section may
enroll within 90 days from the date of death. Other eligible dependent
children may continue health and dental coverages in effect on the date
of death.

(5) A surviving spouse and eligible dependents, and a sur-
viving dependent child, continuing health insurance coverage under the
provisions of this subsection are eligible for dental insurance coverage
if such coverage was not in effect on the date of death of the deceased
employee or retiree.

(g) Retiree under ORP.

(1) A member of the ORP is eligible for health coverage on
the day he or she receives or is eligible to receive an annuity under the
ORP program or would have been eligible to receive an annuity had his
or her membership been in the Teacher Retirement System rather than
the ORP, and meets the age, length-of-service, and other requirements
as provided in §81.5(c) of this title (relating to Eligibility).

(2) A member of the ORP is eligible for additional cover-
ages and plans which include optional and voluntary coverages in the
program as long as he or she receives or is eligible to receive an an-
nuity under the ORP program or would have been eligible to receive
an annuity had his or her membership been in the Teacher Retirement
System rather than the ORP.
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(h) Disability retirement. An applicant who is approved for
disability retirement is entitled to retiree insurance coverages as pro-
vided in §81.7(c) of this title (relating to Enrollment and Participation).
An ORP participant authorized by the Act with at least 10 years of eli-
gible service credit, and granted ORP disabled retiree status in the Pro-
gram, as established by the disability test used by the system, is eligible
to participate in the Program. Initial or continued eligibility for insur-
ance coverage for an ORP disabled retiree will be determined by the
system under the following provisions.

(1) An ORP participant is eligible for ORP disabled retiree
status in the program if the ORP participant is not otherwise eligible to
participate in the program as an employee or retiree and is certified by
a licensed physician designated by the system as disabled as provided
in paragraph (2) of this subsection. An ORP participant may apply for
disabled retiree status in the program by filing a written application
for ORP disabled retiree status in the program or having an applica-
tion filed with the system by the ORP participant’s spouse, employer,
or legal representative. In addition to an application for ORP disabled
retiree status in the program, an ORP participant must file with the sys-
tem the results of a medical examination of the ORP participant. After
an ORP participant applies for ORP disabled retiree status in the pro-
gram, the system may require the ORP participant to submit additional
information about the disability. The system will prescribe forms for
the information required by this section.

(2) If a licensed physician designated by the system finds
that the ORP participant is mentally or physically disabled from the
further performance of duty and that the disability is probably perma-
nent, the physician will certify the disability. The Executive Director is
authorized to approve ORP disabled retiree status in the program after
a certification of disability is made. Once each year during the first five
years after an ORP participant enrolls in the program as an ORP dis-
abled retiree, and once in each three-year period after that, the system
may require an ORP disabled retiree to undergo a medical examination
by a physician the system designates. If an ORP disabled retiree refuses
to submit to a medical examination as provided by this section, the sys-
tem will suspend the ORP disabled retiree’s enrollment in the program
until the ORP disabled retiree submits to an examination. The system
will terminate the ORP disabled retiree’s coverage in the program and
notify the ORP participant in writing if:

(A) the system concurs with a certification issued by the
designated physician which finds that an ORP disabled retiree is no
longer mentally or physically disabled from the further performance of
duty; or

(B) an ORP disabled retiree refuses for more than one
year to submit to a required medical examination.

(3) The effective date of coverage for an ORP disabled re-
tiree in the program is the first of the month following the date the
application for ORP disabled retiree status in the program is received
by the system, or the first of the month following the date employment
is terminated, whichever is later.

(i) Former members of the legislature. A former member of
the legislature authorized by the Act to continue to participate in the
program is eligible for the coverage, other than disability income in-
surance coverage, in effect on the day before the member leaves office.

(j) Former employees of the legislature. A former employee
of the legislature authorized by the Act to continue to participate in
the program is eligible for the coverage, other than disability income
insurance coverage, in effect on the day before the employee terminates
employment.

(k) Continuation of health and dental coverages only for
certain spouses and dependent children of employee/retirees, and for
certain terminating employees, their spouses, and dependent children
(as provided by the Consolidated Omnibus Budget Reconciliation Act,
Public Law 99-272).

(1) The surviving spouse and/or dependent child/children
of a deceased employee or retiree who are not eligible to continue cov-
erage under the provisions of the Act or subsection (f) of this section,
who are not entitled to benefits under the Social Security Act, Title
XVIII, and who are not covered under any other group health plan, or
who were covered by a plan that subjects them to a preexisting con-
ditions limitation or exclusion that was not satisfied by the service
credit provisions of Public Law 104-91 Health Insurance Portability
and Accountability Act (HIPAA), may continue for up to 36 months
the health and dental coverages only that were in effect immediately
prior to the date of death of the employee/retiree. A formal election
must be made to continue coverage by the surviving spouse and/or the
dependent child/children. The formal election must be postmarked or
received by the system within 60 days of the date of notice contained
in the notice of right to continue coverage form or by the date coverage
terminated, whichever is later.

(2) An employee whose employment has been terminated
voluntarily or involuntarily (other than for gross misconduct), whose
work hours have been reduced such that the employee is no longer el-
igible for the program as an employee, or whose coverage has ended
following the maximum period of leave without pay as provided for in
§81.7(1)(2)(A) of this title, except for those persons not eligible pur-
suant to §81.11(c) of this title (relating to Termination of Coverage),
and/or his or her spouse and/or dependent child/children who are not
eligible to continue coverage under the provisions of the Act or subsec-
tion (h) or (i) of this section, who are not entitled to benefits under the
Social Security Act, Title XVIII, who are not covered under any other
group health plan, or who were covered by a plan that subjects them to
a preexisting conditions limitation or exclusion that was not satisfied
by the service credit provisions of Public Law 104-91 (HIPAA), may
continue for up to 18 months the health and dental coverages only with-
out the basic term life that were in effect immediately prior to the date
of the loss of coverage. A formal election must be made to continue
coverage by the employee and/or his or her spouse and/or dependent
child/children. The formal election must be postmarked or received by
the system within 60 days of the date of notice contained in the notice
of right to continue coverage form or by the date coverage terminated,
whichever is later.

(3) If an employee, spouse, or dependent child is deter-
mined by the Social Security Administration to have been disabled be-
fore or during the first 60 days of continuation coverage, all covered
individuals may continue health and dental coverages extended up to
an additional 11 months, for a total of 29 months. Notification of the
Social Security Administration’s determination must be received by the
system before the end of the original 18 months of continuation cov-
erage. Continuation coverage will be canceled the month that begins
more than 30 days after the date the Social Security Administration de-
termines that the participant is no longer disabled.

(4) A spouse who is divorced from an employee/retiree
and/or the spouse’s dependent child/children who are not otherwise
eligible to continue coverage under the provisions of the Act or
subsection (d) of this section, who are not entitled to benefits under the
Social Security Act, Title XVIII, who are not covered under any other
group health plan, or who are covered by a plan that subjects them to
a preexisting conditions limitation or exclusion that was not satisfied
by the service credit provisions of Public Law 104-92 (HIPAA), may
continue for up to 36 months the health and dental coverages only
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that were in effect immediately prior to the date the divorce decree is
signed. The employee/retiree or the divorced spouse or the divorced
spouse’s dependent child/children must notify the system through the
employing department or retiree benefits coordinator of the divorce
within 60 days from the date the divorce decree is signed. A formal
election must be made to continue coverage by the divorced spouse
and/or the dependent child/children. The formal election must be
postmarked or received by the system within 60 days of the date of
notice contained in the notice of right to continue coverage form or by
the date coverage is terminated, whichever is later.

(5) A dependent child under 25 years of age who marries,
who is not entitled to benefits under the Social Security Act, Title
XVIII, who is not covered under any other group health plan, or who
are covered by a plan that subjects the child to a preexisting condi-
tions limitation or exclusion that was not satisfied by the service credit
provisions of Public Law 104-91 (HIPAA), may continue for up to 36
months the health and dental coverages only that were in effect im-
mediately prior to the date of the marriage. The married child or the
employee/retiree must notify the system through the employing depart-
ment or retiree benefits coordinator of the marriage within 60 days from
the date of the marriage. A formal election must be made by the married
child to continue coverage. The formal election must be postmarked or
received by the system within 60 days of the date of notice contained
in the notice of right to continue coverage form or by the date coverage
is terminated, whichever is later.

(6) A dependent child who has attained 25 years of age,
who is not otherwise eligible to continue coverage indefinitely under
the provisions of the Act or subsection (d) of this section, who is not
entitled to benefits under the Social Security Act, Title XVIII, who is
not covered under any other group health plan, or who is covered by
a plan that subjects the child to a preexisting conditions limitation or
exclusion that was not satisfied by the service credit provisions of Pub-
lic Law 104-91 (HIPAA), may continue for up to 36 months the health
and dental coverages only that were in effect immediately prior to the
date of the child’s 25th birthday. The child or employee/retiree must
notify the system through the employing department or retiree benefits
coordinator within 60 days of the child’s 25th birthday. A formal elec-
tion must be made by the 25-year-old child to continue coverage. The
formal election must be postmarked or received by the system within
60 days of the date of notice contained in the notice of right to continue
coverage form or by the date coverage is terminated, whichever is later.

(7) Extension of continuation of coverage for certain
spouses and/or dependent child/children of former employees who
are continuing coverage under the provisions of paragraph (2) of this
subsection is governed by the following provisions.

(A) The surviving spouse and/or dependent child/chil-
dren of a deceased former employee whose death occurred during the
period of continuation coverage, who satisfy the provisions of para-
graph (1) of this subsection and who notify the Employees Retirement
System of Texas within 60 days of the date of death of the former em-
ployee are entitled to a total of 36 months of continuation coverage.

(B) A spouse who is divorced from a former employee
during the period of continuation coverage and/or the divorced spouse’s
dependent child/children who satisfy the provisions of paragraph (4)
of this subsection are entitled to a total of 36 months of continuation
coverage.

(C) A dependent child under 25 years of age who mar-
ries during the period of continuation coverage and who satisfies the
provisions of paragraph (5) of this subsection is entitled to a total of 36
months of continuation coverage.

(D) A dependent child who attains the age of 25 years
during the period of continuation coverage and who satisfies the pro-
visions of paragraph (6) of this subsection is entitled to a total of 36
months of continuation coverage.

(E) An employee, spouse, or dependent child deter-
mined by the Social Security Administration to be disabled at the time
of termination of the employee’s employment and who satisfies the
provisions of paragraph (3) of this subsection is entitled to a total of
29 months of continuation coverage.

(F) No person shall be allowed to continue health and
dental coverages under the provisions of this subsection for more than
36 months.

(8) A person who continues benefits under the provisions
of paragraphs (1)-(7) of this subsection may change coverage levels
or plans during the continuation period on the same basis as an em-
ployee/retiree participant, provided, however, that health and dental
coverages which are canceled during the continuation period may not
be reestablished.

(9) In all situations deemed applicable by the Employees
Retirement System of Texas where state or federal laws or regulations
mandate specific terms or provisions which are omitted or conflict with
specific terms or provisions of the group contracts or trustees’ rules, the
appropriate contracts and rules shall be interpreted and administered to
comply with such laws or regulations.

(l) Former board members. Subject to the limitations of this
subsection, a former member of a board or commission or of the gov-
erning body of an institution of higher education, as both are described
in Section 1551.109 of the Act, is eligible to continue the coverage,
other than disability income insurance coverage, in effect on the day
before the member leaves office if no lapse in coverage occurs after
the end of the term of office. Life insurance coverage may not exceed
Election II.

§81.7. Enrollment and Participation.

(a) Full-time employees and their dependents.

(1) A new employee:

(A) who is not subject to the health insurance waiting
period and is eligible under the Act and as provided for in §81.5(a)
of this title (relating to Eligibility) for automatic insurance coverage,
shall be enrolled in the basic plan of health and life insurance unless the
employee completes an enrollment form to elect other coverages or to
decline health coverage. Coverage of an employee under the basic plan,
and other coverages selected as provided in this paragraph, become
effective on the date on which the employee begins active duty.

(B) who is subject to the health insurance waiting pe-
riod and is eligible under the Act and as provided for in §81.5(a) of this
title (relating to Eligibility) for automatic insurance coverage, shall be
enrolled in the basic plan of health and life insurance beginning on the
first day of the calendar month following 90 days of employment un-
less, before this date, the employee completes an enrollment form to
elect other coverages or to decline health coverage.

(2) A new employee with existing, current, and continu-
ous GBP coverage as of the date the employee begins active duty is
not subject to the health insurance waiting period established in Sec-
tion 1551.1055 of the Act, and is eligible to enroll as a new employee
in health insurance and additional coverages and plans which include
optional and voluntary coverages by completing an enrollment form
before the first day of the calendar month after the date the employee
begins active duty. Health and additional coverages selected before the
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first day of the calendar month after the date the employee begins ac-
tive duty are effective the first day of the following month.

(3) Dependent enrollment and optional coverages:

(A) To enroll eligible dependents, to elect to enroll in
an approved HMO, and to elect additional coverages and plans which
include optional and voluntary coverages, an employee not subject to
the health insurance waiting period shall complete an enrollment form
within 30 days after the date on which the employee begins active duty.
Coverages selected within 30 days after the date on which the employee
begins active duty become effective on the first day of the month fol-
lowing the date on which the enrollment form is completed. An enroll-
ment form completed after the initial period for enrollment as provided
in this paragraph is subject to the provisions of subsection (h) of this
section.

(B) To enroll eligible dependents or to elect to enroll in
an approved HMO, an employee subject to the health insurance wait-
ing period shall complete an enrollment form before the first day of the
month following 90 days of employment. Coverages selected before
the first day of the month following 90 days of employment become ef-
fective on the first day of the month following 90 days of employment.
An employee completing an enrollment form after the initial period for
enrollment as provided in this paragraph is subject to the provisions of
subsection (h) of this section. The provisions of paragraph (2)(A) of
this subsection apply to the election of additional coverages and plans,
which include optional and voluntary coverages, for an employee sub-
ject to the health insurance waiting period.

(4) Except as otherwise provided in this section, an em-
ployee may not change coverage during a contract year.

(5) An eligible employee who enrolls in the program is el-
igible to participate in premium conversion and shall be automatically
enrolled in the premium conversion plan. The employee shall be auto-
matically enrolled in the plan for subsequent plan years as long as the
employee remains on active duty.

(6) Coverage for a newly eligible dependent, other than a
dependent referred to in paragraphs (7) or (9) of this subsection, will
be effective on the first day of the month following the date the person
becomes a dependent if an enrollment form is completed on or within
30 days after the date the person first becomes a dependent. If the
enrollment form is completed and signed after the initial period for
enrollment as provided in this paragraph, the enrollment form will be
governed by the rules in subsection (h) of this section.

(7) A newborn natural child will be covered immediately
and automatically from the date of birth in the health plan in effect
for the employee or retiree. A newly adopted child will be covered
immediately and automatically from the date of placement for adoption
in the health plan in effect for the employee or retiree. To continue
coverage for more than 30 days after the date of birth or placement for
adoption, an enrollment form for health coverage must be submitted
within 30 days after the date of birth or placement for adoption.

(8) The effective date of a newborn natural child’s life and
AD&D insurance will be the date of birth, if the child is born alive,
as certified by an attending physician. The effective date of a newly
adopted child’s life and AD&D insurance will be the date of placement
for adoption. The effective date of all other eligible dependents’ life
and AD&D insurance coverages will be as stated in paragraph (6) of
this subsection.

(9) Health insurance coverage of an eligible child for whom
a covered employee or retiree is court-ordered to provide medical sup-
port becomes effective on the date on which the department receives a
valid copy of the court order.

(10) The effective date of HealthSelect of Texas coverage
for an employee’s or retiree’s dependent, other than a newborn natural
child or newly adopted child, will be as stated in paragraph (6) of this
subsection.

(11) For purposes of this section, an enrollment form is
completed when all information necessary to effect an enrollment has
been transmitted to the system in the form and manner prescribed by
the system.

(b) Part-time employees. A part-time employee or other em-
ployee who is not automatically covered must complete an applica-
tion/enrollment form provided by the Employees Retirement System
of Texas, authorizing necessary deductions for premium payments for
elected coverage. All other rules for enrollment stated in subsection (a)
of this section, other than the rule as to automatic coverage, apply to
such employee:

(1) If the employee is not subject to a health insurance wait-
ing period, this form must be submitted to the Employees Retirement
System of Texas through his or her employing department on, or within
30 days after, the date on which the employee begins active duty.

(2) If the employee is subject to a health insurance waiting
period, this form must be submitted to the Employees Retirement Sys-
tem of Texas through his or her employing department before the first
day of the month following 90 days of employment.

(3) If the employee has existing, current, and continuous
GBP coverage as of the date the employee begins active duty, the em-
ployee is not subject to the health insurance waiting period established
in Section 1551.1055 of the Act, and is eligible to enroll as a new em-
ployee in health insurance and additional coverages and plans which
include optional and voluntary coverages by completing an enrollment
form before the first day of the calendar month after the date the em-
ployee begins active duty. Health and additional coverages selected
before the first day of the calendar month after the date the employee
begins active duty are effective the first day of the following month.

(c) Retirees and their dependents.

(1) Provided the required premiums are paid or deducted,
an employee’s health, dental and term life insurance coverage (includ-
ing eligible dependent coverages) may be continued upon retirement
as provided in §81.5(c) of this title (relating to Eligibility). The life
insurance will be reduced to the maximum amount which the retiree is
permitted to retain under the insurance contract as a retiree. All other
coverages in force for the active employee, but not available to a retiree,
will automatically be discontinued concurrently with the commence-
ment of retirement status. If a retiree retires directly from department
service and is not covered as an active employee on the day before be-
coming an annuitant, the retiree will be enrolled in the basic plan.

(2) A retiree may enroll in health, dental, and life insurance
coverages for which the retiree is eligible as provided in §81.5(c) of this
title (relating to Eligibility), including dependent coverages, by com-
pleting an enrollment form as specified in paragraph (2)(A) - (2)(C) of
this subsection. For the purposes of this paragraph, the effective date of
retirement of a retiree who is eligible to receive, but who is not actually
receiving, an annuity is the date on which the system receives written
notice of the retirement. An application/enrollment form received after
the initial period for enrollment as provided in this paragraph is subject
to the provisions of subsection (h) of this section.

(A) A retiree who is not subject to the health insur-
ance waiting period on the effective date of retirement as provided in
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§81.5(c) of this title (relating to Eligibility), may enroll in health, den-
tal, and life insurance coverages for which the retiree is eligible, includ-
ing dependent coverage, by completing an enrollment form before, on,
or within 30 days after, the retiree’s effective date of retirement.

(B) A retiree who is subject to the health insurance wait-
ing period on the effective date of retirement as provided in §81.5(c)
of this title (relating to Eligibility), may enroll in health coverage for
which the retiree is eligible, including dependent coverage, by com-
pleting an enrollment form before the first day of the calendar month
following 90 days after the date of retirement or before the first day of
the calendar month after the retiree’s 65th birthday, whichever is later
as appropriate. The effective date for such coverages shall be the first
day of the calendar month following 90 days after the date of retire-
ment or the first day of the calendar month following the retiree’s 65th
birthday, whichever is later as appropriate.

(C) A retiree who is ineligible for health insurance on
the effective date of retirement as provided in §81.5(c) of this title (re-
lating to Eligibility), may enroll in health coverage for which the retiree
is eligible, including dependent coverage, by completing an enrollment
form before the first day of the calendar month after the retiree’s 65th
birthday. The effective date for such coverages shall be the first day
of the calendar month following 90 days after the date of retirement or
the first day of the calendar month following the retiree’s 65th birthday,
whichever is later.

(3) A retiree who becomes eligible for minimum retiree op-
tional life insurance coverage or dependent life insurance coverage as
provided in §81.5(c)(5) of this title (relating to Eligibility), may apply
for approval of such coverage by providing evidence of insurability ac-
ceptable to the system.

(4) Enrollments and applications to change coverage be-
come effective as provided in paragraph (2) of this subsection unless
other coverages are in effect at that time. If other coverages are in ef-
fect at that time, coverage becomes effective on the first day of the
month following the date of approval of retirement by the Employees
Retirement System of Texas; or, if cancellation of the other coverages
preceded the date of approval of retirement, the first day of the month
following the date the other coverages were canceled.

(5) All other enrollment rules stated in subsections (a), (g),
and (l) of this section apply to retirees.

(d) Surviving dependents

(1) Provided that the required premiums are paid or de-
ducted, the health and dental insurance coverages of a surviving de-
pendent may be continued on the death of the deceased employee or
retiree if the dependent is eligible for such coverage as provided by
§81.5(f) of this title (relating to Eligibility).

(2) A surviving spouse who is receiving an annuity shall
make premium payments by deductions from the annuity as provided
in §81.3(b)(2)(A) of this title (relating to Administration). A surviving
spouse who is not receiving an annuity may make payments as provided
in §81.3(b)(2)(B) of this title.

(e) Former COBRA unmarried children. A former COBRA
unmarried child must provide an application to continue health and
dental insurance coverage within 30 days after the date the notice of
eligibility is mailed by the system. Coverage becomes effective on
the first day of the month following the month in which continua-
tion coverage ends. Premium payments may be made as provided in
§81.3(b)(2)(B) (relating to Administration).

(f) Premium conversion plans.

(1) An eligible employee participating in the program is
deemed to have elected to participate in the premium conversion plan
and to pay insurance premium expenses with pre-tax dollars as long
as the employee remains on active duty. The plan is intended to be
qualified under the Internal Revenue Code, §79 and §106.

(2) Maximum benefit available. Subject to the limitations
set forth in these rules and in the plan, to avoid discrimination, the
maximum amount of flexible benefit dollars which a participant may
receive in any plan year for insurance premium expenses under this
section shall be the amount required to pay the participant’s portion of
the premiums for coverage under each type of insurance included in
the plan.

(g) Special rules for additional coverages and plans which in-
clude optional and voluntary coverages.

(1) Only an employee or retiree or a former officer or em-
ployee specifically authorized to join the program may apply for addi-
tional coverages and plans. An employee/retiree may apply for or elect
additional coverages and plans without concurrent enrollment in health
coverage provided by the program. A member of the Texas National
Guard or any of the reserve components of the United States armed
forces who is assigned to active military duty and who is enrolled in
additional coverages and plans may cancel health coverage and retain
all other coverages and plans during the period of such assignment. Ad-
ditional coverages and plans, as determined by the board, may include:

(A) dental coverage;

(B) optional term life;

(C) dependent term life;

(D) short and long-term disability;

(E) voluntary accidental death and dismemberment;

(F) long-term care; or

(G) health care and dependent care reimbursement.

(2) An eligible participant in the program and eligible de-
pendents may participate in an approved HMO if they reside in the
approved service area of the HMO and are otherwise eligible under the
terms of the contract with the HMO.

(3) An eligible participant in the Program electing addi-
tional coverages and plans and/or HMO or coverage in lieu of the basic
plan of insurance is obligated for the full payment of premiums. If the
premiums are not paid, all coverages not fully funded by the state con-
tribution will be canceled. A person entitled to the state contribution
will retain member only health coverage provided the state contribution
is sufficient to cover the premium for such coverage. If the state con-
tribution is not sufficient for member only coverage in the health plan
selected by the employee or retiree, the employee or retiree will be en-
rolled in the basic plan except as provided for in subsection (l)(2)(B)
of this section.

(4) An eligible participant in the Program enrolled in an
HMO whose contract is not renewed for the next fiscal year will be
eligible to make one of the following elections:

(A) change to another approved HMO for which the
participant is eligible by completing an enrollment form during the an-
nual enrollment period. The effective date of the change in coverage
will be September 1;

(B) enroll in HealthSelect of Texas without evidence of
insurability by completing an enrollment form during the annual enroll-
ment period, if the participant is eligible to enroll in another approved
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HMO. The effective date of the change in coverage for the eligible par-
ticipant shall be September 1. Eligible dependents shall be subject to
evidence of insurability requirements. The effective date of coverage
for dependents may be either September 1 or the first day of the month
following the date approval is received by the department;

(C) enroll in HealthSelect of Texas without evidence of
insurability by completing an enrollment form during the annual en-
rollment period, if the participant is not eligible to enroll in another ap-
proved HMO (an approved HMO is not available to the participant).
Eligible dependents shall not be subject to evidence of insurability
requirements. The effective date of the change in coverage will be
September 1; or

(D) if the participant does not make one of the elections,
as defined in subparagraphs (A)-(C) of this paragraph, the participant
will automatically be enrolled in the basic plan. Evidence of insura-
bility for the participant and the participant’s dependents will apply as
referenced in subparagraph (B) of this paragraph.

(5) An employee, retiree, or other eligible program partici-
pant enrolled in an HMO whose contract is terminated during the fiscal
year or which fails to maintain compliance with the terms of its con-
tract with the Employees Retirement System of Texas will be eligible
to make one of the following elections:

(A) change to another approved HMO for which the
participant is eligible. The effective date of the change in coverage
will be determined by the board;

(B) enroll in HealthSelect of Texas without evidence of
insurability provided the participant is not eligible to enroll in another
approved HMO. The effective date of the change in coverage will be
determined by the board; or

(C) if a participant is eligible to enroll in another HMO,
the board may allow the participant to enroll in HealthSelect of Texas
without evidence of insurability. The effective date of the change in
coverage will be determined by the board.

(h) Changes in coverage after the initial period for enrollment.

(1) Changes for Qualifying Life Event.

(A) Subject to the provisions of paragraphs (3) and (4)
of this subsection, a participant shall be allowed to change coverage
during a plan year if a qualifying life event occurs as provided in this
paragraph and the change in coverage is consistent with the qualifying
life event.

(B) A qualifying life event occurs when a participant
experiences one of the following changes:

(i) change in marital status;

(ii) change in dependent status;

(iii) change in employment status;

(iv) change of address that results in loss of benefits
eligibility;

(v) change in Medicare or Medicaid status;

(vi) significant cost of benefit or coverage change
imposed by a third party provider; or

(vii) change in coverage ordered by a court.

(C) A participant who loses benefits eligibility as a re-
sult of a change of address shall change coverage as provided in para-
graphs (6) - (9) of this subsection.

(D) A participant may apply to change coverage on, or
within 30 days after, the date of the qualifying life event.

(E) Except as otherwise provided in subsections (a)(7)
and (a)(9) of this section, the change in coverage is effective on the first
day of the month following the date on which the enrollment form is
completed.

(F) The plan administrator may require documentation
in support of the qualifying life event.

(2) Effects of change in cost of benefits to the premium
conversion plan. There shall be an automatic adjustment in the amount
of premium conversion plan dollars used to purchase optional benefits
in the event of a change, for whatever reason, during an applicable
period of coverage, of the cost of providing such optional benefit to
the extent permitted by applicable law and regulation. The automatic
adjustment shall be equal to the increase or decrease in such cost. A
participant shall be deemed by virtue of participation in the plan to have
consented to the automatic adjustment.

(3) An eligible participant who wishes to add or increase
coverage, add eligible dependents to HealthSelect of Texas, or change
coverage from an HMO to HealthSelect of Texas after the initial pe-
riod for enrollment must make application for approval by providing
evidence of insurability acceptable to the system. Unless not in com-
pliance with paragraph (1) of this subsection, coverage will become
effective on the first day of the month following the date approval is re-
ceived by the employee’s benefits coordinator or by the system, if the
applicant is a retiree or an individual in a direct pay status. If the appli-
cant is an employee whose coverage was canceled while the employee
was in a leave without pay status, the approved change in coverage will
become effective on the date the employee returns to active duty if the
employee returns to active duty within 30 days of the approval letter. If
the date the employee returns to active duty is more than 30 days after
the date on the approval letter, the approval is null and void; and a new
application shall be required. An employee or retiree may withdraw
the application at any time prior to the effective date of coverage by
submitting a written notice of withdrawal.

(4) The evidence of insurability provision applies only to:

(A) employees who wish to enroll in Elections III or IV
optional term life insurance, except as otherwise provided in subsection
(k) of this section;

(B) employees who wish to enroll in or increase op-
tional term life insurance or disability income insurance after the initial
period for enrollment;

(C) employees, retirees, or eligible dependents who
wish to enroll in HealthSelect of Texas after the initial period for
enrollment, except as provided in subsections (a), (g)(4)-(5), and
(h)(6)-(9) of this section and §81.3(b)(3)(B) of this title (relating to
Administration);

(D) employees enrolled in the program whose coverage
was dropped or canceled, except as otherwise provided in subsection
(k) of this section; and

(E) retirees who wish to enroll in minimum optional life
insurance coverage or dependent life insurance coverage as provided in
subsection (c)(3) of this section.

(5) An employee or retiree who wishes to add eligible de-
pendents to the employee’s or retiree’s HMO coverage may do so:

(A) during the annual enrollment period (coverage will
become effective on September 1); or
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(B) upon the occurrence of a qualifying life event as
provided in paragraph (1) of this subsection.

(6) A participant who is enrolled in a approved HMO and
who permanently moves out of the HMO service area shall make one
of the following elections, to become effective on the first day of the
month following the date on which the participant moves out of the
HMO service area:

(A) enroll in another approved HMO for which the par-
ticipant and all covered dependents are eligible; or

(B) if the participant and all covered dependents are not
eligible to enroll in an approved HMO; either:

(i) enroll in HealthSelect of Texas without providing
evidence of insurability; or

(ii) enroll in an approved HMO if the participant is
eligible, and drop any ineligible covered dependent, unless not in com-
pliance with §81.11(a)(2) of this title (relating to Termination of Cov-
erage).

(7) When a covered dependent of a participant permanently
moves out of the participant’s HMO service area, the participant shall
make one of the following elections, to become effective on the first
day of the month following the date on which the dependent moves out
of the HMO service area:

(A) drop the ineligible dependent, unless not in compli-
ance with §81.11(a)(2) (relating to Termination of Coverage);

(B) enroll in an approved HMO if the participant and all
covered dependents are eligible; or

(C) enroll in HealthSelect of Texas without providing
evidence of insurability if the participant and all covered dependents
are not eligible to enroll in an approved HMO.

(8) An eligible participant will be allowed an annual op-
portunity to make changes in coverages.

(A) A participant will be allowed to:

(i) change from one HMO to another HMO;

(ii) change from HealthSelect of Texas to an HMO;

(iii) apply for coverage in HealthSelect, if eligible,
subject to approval of evidence of insurability;

(iv) select in-area or out-of-area coverage in Health-
Select of Texas based on an out-of-area residential zip code and an
in-area work zip code;

(v) enroll in a dental plan;

(vi) change dental plans;

(vii) enroll eligible dependents in an HMO or dental
coverage;

(viii) enroll eligible dependents in HealthSelect of
Texas, without evidence of insurability, if the participant is enrolled in
HealthSelect of Texas and does not reside in any HMO service area;

(ix) enroll themselves and their eligible dependents
in an eligible HMO and in a dental plan from a declined or canceled
status;

(x) add, decrease or cancel eligible coverage, unless
prohibited by §81.11(a)(2) (relating to Termination of Coverage); and

(xi) apply for coverage for which evidence of insur-
ability is required as provided in paragraph (3) of this subsection.

(B) Surviving dependents and former COBRA unmar-
ried children are not eligible for the provisions in subparagraph (A)(iv),
(vii), or (viii) of this paragraph, except that a surviving dependent or
former COBRA unmarried child may enroll an eligible dependent in
dental insurance coverage if the dependent is enrolled in health insur-
ance coverage.

(C) Such opportunity will be scheduled prior to
September 1 of each year at times announced by the system. Coverage
selected during the annual enrollment period will be effective Septem-
ber 1. An employee who re-enrolled after the close of the annual
opportunity but prior to September 1 of the same calendar year shall
have until August 31 of that calendar year to make changes as allowed
above to be effective September 1.

(9) A participant who is a retiree or a surviving dependent,
or who is in a direct pay status, may decrease or cancel any coverage
at any time unless such coverage is health insurance coverage ordered
by a court as provided in §81.5(d) (relating to Eligibility).

(i) Preexisting conditions exclusion. The preexisting condi-
tions exclusion shall apply to employees who enroll in disability cov-
erage. The exclusion for benefit payments shall not apply after the first
six consecutive months that the employee has been actively at work or
after the employee’s disability coverage has been continuously in force
for 12 months for a preexisting condition, as defined in §81.1 of this
title (relating to Definitions). The preexisting conditions exclusion will
not apply to a medical condition resulting from congenital or birth de-
fects.

(j) Special provisions relating to term life benefits

(1) An employee or annuitant who is enrolled in the group
term life insurance plan may file a claim for an accelerated life benefit
for himself or his covered dependent in accordance with the terms of
the plan in effect at that time. An accelerated life benefit paid will be
deducted from the amount that would otherwise be payable under the
plan.

(2) An employee or annuitant who is enrolled in the group
term life insurance plan may make, in conjunction with receipt of a vi-
atical settlement, an irrevocable beneficiary designation in accordance
with the terms of the plan in effect at that time.

(k) Re-enrollment in the program.

(1) The provisions of subsection (a) of this section shall
apply to the enrollment of an employee who terminates employment
and returns to active duty within the same contract year, who transfers
from one department to another, or who returns to active duty after a
period of leave without pay during which coverage is canceled.

(2) An employee to whom paragraph (k)(1) applies shall
not be required to submit evidence of insurability acceptable to the car-
rier to re-enroll in the coverages in which the employee was previously
enrolled. Provided that all applicable preexisting conditions exclusions
were satisfied on the date of termination, transfer, or cancellation, no
new preexisting conditions exclusions will apply. If not, any remain-
ing period of preexisting conditions exclusions must be satisfied upon
re-enrollment.

(3) If an employee is a member of the Texas National Guard
or any of the reserve components of the United States armed forces, and
the employee’s coverages are canceled during a period of leave without
pay or upon termination of employment as the result of an assignment
to active military duty, the period of active military duty shall be applied
toward satisfaction of any period of preexisting conditions exclusions
remaining upon the employee’s return to active employment.

(l) Continuing coverage in special circumstances.
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(1) Continuation of coverages for terminating employees.
A terminating employee is eligible to continue all coverages through
the last day of the month in which employment is terminated.

(2) Continuation of coverages for employees in a leave
without pay status.

(A) An employee in a leave without pay status may con-
tinue the coverages in effect on the date the employee entered that sta-
tus for the period of leave, but not more than 12 months. The employee
must pay premiums directly as provided in §81.3(b)(2)(B)(i) of this ti-
tle (relating to Administration).

(B) An employee whose leave without pay is a result of
the Family and Medical Leave Act of 1993 will continue to receive the
state contribution during such period of leave without pay. The em-
ployee must pay premiums directly as defined in §81.3(b)(2)(B)(i) of
this title. Failure to make the required payment of premiums by the due
date will result in the cancellation of all coverages except for member
only health and basic life coverage. The employee will continue in the
health plan in which he or she was enrolled immediately prior to the
cancellation of all other coverages. If a premium beyond the state con-
tribution for member only health and basic life coverage is owed, the
employee must make the required payment of premiums directly to the
employing department upon return to active duty.

(3) Continuation of coverages for a former member or em-
ployee of the legislature. Provided that the required premiums are paid,
the health, dental, and life insurance coverages of a former member or
employee of the legislature may be continued on conclusion of the term
of office or employment.

(4) Continuation of coverages for a former judge. A for-
mer State of Texas judge, who is eligible for judicial assignments and
who does not serve on judicial assignments during a period of one cal-
endar month or longer, may continue the coverages that were in effect
during the calendar month immediately prior to the month in which the
former judge did not serve on judicial assignments. These coverages
may continue for no more than 12 continuous months during which the
former judge does not serve on judicial assignments as long as, during
the period, the former judge continues to be eligible for assignment.

(5) Continuation of health and dental coverage for a sur-
viving spouse and/or dependent child/children of a deceased employee
or retiree. The surviving spouse and/or dependent child/children of a
deceased employee/retiree, who, in accordance with §81.5(k)(1) of this
title, elects to continue coverage may do so by submitting the required
election notification and enrollment forms to the system. The enroll-
ment form, including all premiums due for the election/enrollment pe-
riod, must be postmarked or received by the system on or before the
date indicated on the continuation of coverage enrollment form. Con-
tinuing coverage will begin on the first day of the month following the
month in which the employee/retiree dies, provided all group insurance
premiums due for the month in which the employee/retiree died and for
the election/enrollment period have been paid in full.

(6) Continuation of health and dental coverage for a cov-
ered employee whose employment has been terminated, voluntarily or
involuntarily (other than for gross misconduct), whose work hours have
been reduced such that the employee is no longer eligible for the pro-
gram as an employee, or whose coverage has ended following the maxi-
mum period of leave without pay as provided in paragraph (2)(A) of this
section. An employee, his or her spouse and/or dependent child/chil-
dren, who, in accordance with §81.5(k)(2) of this title, elects to con-
tinue health and dental coverages may do so by submitting the required
election notification and enrollment forms to the system. The enroll-
ment form, including all premiums due for the election/enrollment pe-
riod, must be postmarked or received by the system on or before the

date indicated on the continuation of coverage enrollment form. Con-
tinuing coverage will begin on the first day of the month following the
month in which the employee’s coverage ends, provided all group in-
surance premiums due for the month in which the coverage ends and
for the election/enrollment period have been paid in full.

(7) Continuation of health and dental coverage for a spouse
who is divorced from an employee/retiree and/or the spouse’s depen-
dent child/children. The divorced spouse and/or the spouse’s depen-
dent child/children (not provided for by §81.5(a) of this title) of an em-
ployee/retiree who, in accordance with §81.5(k)(4) of this title, elects
to continue coverage may do so by submitting the required election
notification and enrollment forms to the system. The enrollment form,
including all premiums due for the election/enrollment period, must be
postmarked or received by the system on or before the date indicated
on the continuation of coverage enrollment form. Continuing coverage
will begin on the first day of the month following the month in which
the divorce decree is signed, provided all group insurance premiums
due for the month in which the divorce decree is signed and for the
election/enrollment period have been paid in full.

(8) Continuation of health and dental coverage for a depen-
dent child under 25 years of age who marries. A dependent child under
25 years of age who marries and who, in accordance with §81.5(k)(5)
of this title, elects to continue coverage may do so by submitting the
required election notification and enrollment forms to the system. The
enrollment form, including all premiums due for the election/enroll-
ment period, must be postmarked or received by the system on or be-
fore the date indicated on the continuation of coverage enrollment form.
Continuing coverage will begin on the first day of the month following
the month in which the dependent child’s marriage occurred, provided
all group insurance premiums due for the month in which the depen-
dent child’s marriage occurred and for the election/enrollment period
have been paid in full.

(9) Continuation of health and dental coverage for a depen-
dent child who has attained 25 years of age. A 25-year-old dependent
child (not provided for by §81.5(d) of this title of an employee/retiree
who, in accordance with §81.5(k)(6) of this title, elects to continue cov-
erage may do so by submitting the required election notification and
enrollment forms to the system. The enrollment form, including all
premiums due for the election/enrollment period, must be postmarked
or received by the system on or before the date indicated on the contin-
uation of coverage enrollment form. Continuing coverage will begin
on the first day of the month following the month in which the depen-
dent child of the employee/retiree attains 25 years of age, provided all
group insurance premiums due for the month in which the dependent
child attained age 25 and for the election/enrollment period have been
paid in full.

(10) Extension of continuation of health and dental cover-
ages for certain spouses and/or dependent child/children of former em-
ployees who are continuing coverage under the provisions of paragraph
(6) of this subsection.

(A) The surviving spouse and/or dependent child/chil-
dren of a deceased former employee, who, in accordance with
§81.5(k)(7)(A) of this title (relating to Eligibility), elects to extend
continuation coverage may do so by submitting the required election
notification and enrollment forms to the Employees Retirement
System of Texas. The enrollment form, including all premiums due for
the election/enrollment period, must be postmarked or received by the
Employees Retirement System of Texas on or before the date indicated
on the continuation enrollment form. The election/enrollment period
begins on the first day of the month following the month in which the
former employee died.
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(B) A spouse who is divorced from a former employee
and/or the divorced spouse’s dependent child/children, who, in accor-
dance with §81.5(k)(7)(B) of this title (relating to Eligibility), elects
to extend continuation coverage may do so by submitting the required
election notification and enrollment forms to the Employees Retire-
ment System of Texas. The enrollment form, including all premiums
due for the election/enrollment period, must be postmarked or received
by the Employees Retirement System of Texas on or before the date
indicated on the continuation enrollment form. The election/enroll-
ment period begins on the first day of the month following the month
in which the divorce decree was signed.

(C) A dependent child under 25 years of age who mar-
ries, who, in accordance with §81.5(k)(7)(C) of this title (relating to
Eligibility), elects to extend continuation coverage may do so by sub-
mitting the required election notification and enrollment forms to the
Employees Retirement System of Texas. The enrollment form, includ-
ing all premiums due for the election/enrollment period, must be post-
marked or received by the Employees Retirement System of Texas on
or before the date indicated on the continuation enrollment form. The
election/enrollment period begins on the first day of the month follow-
ing the month in which the dependent child marries.

(D) A dependent child who has attained 25 years of age,
who, in accordance with §81.5(k)(7)(D) of this title (relating to Eligi-
bility), elects to extend continuation coverage may do so by submitting
the required election notification and enrollment forms to the Employ-
ees Retirement System of Texas. The enrollment form, including all
premiums due for the election/enrollment period, must be postmarked
or received by the Employees Retirement System of Texas on or be-
fore the date indicated on the continuation enrollment form. The elec-
tion/enrollment period begins on the first day of the month following
the month in which the dependent child attained age 25.

(11) Continuation coverage defined. Continuation cover-
age as provided for in paragraphs (5)-(10) of this subsection means the
continuation of only health and dental coverage benefits which meet
the following requirements.

(A) Type of benefit coverage. The coverage shall con-
sist of only the health and dental coverages, which, as of the time the
coverage is being provided, are identical to the health and dental cov-
erages provided for a similarly situated person for whom a cessation of
coverage event has not occurred.

(B) Period of coverage. The coverage shall extend for
at least the period beginning on the first day of the month following the
date of the cessation of coverage event and ending not earlier than the
earliest of the following:

(i) in the case of loss of coverage due to termina-
tion of an employee’s employment, reduction in work hours, or end of
maximum period of leave without pay, the last day of the 18th calendar
month of the continuation period;

(ii) in the case of loss of coverage due to termina-
tion of an employee’s employment, reduction in work hours, or end of
maximum period of leave without pay, if the employee, spouse, or de-
pendent child has been certified by the Social Security Administration
as being disabled as provided in §81.5(k)(3) of this title, the last day of
the 29th calendar month of the continuation period;

(iii) in any case other than loss of coverage due to
termination of an employee’s employment, reduction in work hours, or
end of maximum period of leave without pay, the last day of the 36th
calendar month of the continuation period;

(iv) the date on which the employer ceases to pro-
vide any group health plan to any employee/retiree;

(v) the date on which coverage ceases under the plan
due to failure to make timely payment of any premium required as pro-
vided in §81.3(b)(2)(B)(ii) and (iii) of this title (relating to Administra-
tion);

(vi) the date on which the participant, after the date
of election, becomes covered under any other group health plan under
which the participant is not subject to a preexisting conditions limita-
tion or exclusion;

(vii) the date on which the participant, covered under
any other group health plan that subjects him or her to a preexisting
conditions limitation or exclusion that was not satisfied by the service
credit provisions of Public Law 104-91 (HIPAA), is no longer subject
to the preexisting conditions limitation or exclusion in the other plan;

(viii) the date on which the participant, after the date
of election, becomes entitled to benefits under the Social Security Act,
Title XVIII.

(C) Premium requirements. The premium for a partici-
pant during the continuation coverage period will be 102% of the em-
ployee’s/retiree’s health and dental coverages only rate and is payable
as provided in §81.3(b)(2)(B)(ii) of this title (relating to Administra-
tion).

(i) The premium for a participant eligible for 36
months of coverage will be 102% of the employee’s/retiree’s health
and dental coverages only rate for the 19th through 36th months of
coverage and is payable as provided in §81.3(b(2)(B)(ii) of this title
(relating to Administration).

(ii) The premium for a participant eligible for 29
months of coverage will be 150% of the employee’s/retiree’s health
and dental coverages only rate for the 19th through 29th months of
coverage and is payable as provided in §81.3(b)(2)(B)(iii) of this title
(relating to Administration).

(D) No requirement of insurability. No evidence of in-
surability is required for a participant who elects to continue coverage
under the provisions of §81.5(k)(1)-(6) of this title (relating to Eligibil-
ity).

(E) Conversion option. An option to enroll under the
conversion plan available to employees/retirees is also available to a
participant who continues health and dental coverages for the maxi-
mum period as provided in subparagraph (B)(i)-(iii) of this section. The
conversion notice will be provided to a participant during the 180-day
period immediately preceding the end of the continuation period.

(12) Continuation coverage for a former board member.
Provided that the required premiums are paid, the health, dental, and
life insurance coverages of a former member of a board or commis-
sion, or of the governing body of an institution of higher education, as
both are described in Section 1551.109 of the Act, may be continued
on conclusion of service if no lapse in coverage occurs after the term
of office. Life insurance will be reduced to the maximum amount for
which the former member is eligible.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 11,

2003.

TRD-200308535
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Paula A. Jones
General Counsel
Employees Retirement System of Texas
Effective date: December 31, 2003
Proposal publication date: November 7, 2003
For further information, please call: (512) 867-7125

♦ ♦ ♦
CHAPTER 85. FLEXIBLE BENEFITS
34 TAC §§85.1, 85.3, 85.7, 85.9

The Employees Retirement System of Texas (ERS) adopts
§§85.1, 85.3, 85.7 and 85.9, concerning the State of Texas
Employees Flexible Benefit Program (Texflex), without changes
to the proposed text as published in the November 7, 2003,
issue of the Texas Register (28 TexReg 9739).

The amendment to §85.1 is adopted to clarify the definition of
dependent care and health care reimbursement accounts, em-
ployee health care expenses and the Texas Employees Group
Benefit Program. The definitions of the two reimbursement ac-
counts were expanded to further explain the structure and pur-
pose for the accounts. The definition of the Texas Employees
Group Benefits Program provides a statutory reference for the
renamed comprehensive benefit program for all state employ-
ees and certain employees of institutions of higher education.

The amendments to §85.3 and §85.7 are adopted to clarify the
definition of the Texas Employees Group Benefits Program which
provides a statutory reference for the renamed comprehensive
benefit program for all state employees and certain employees of
institutions of higher education. The plan administrator has been

updated to reflect that duties may be performed by designees of
the retirement system.

The amendment to §85.9 is adopted to clarify the process for
adjudicating claims under the dependent care and health care
reimbursement accounts, including electronic adjudication using
the debit card. This section also specifies the period of time in
which transactions must occur to be considered eligible during
that plan year. The plan administrator has been updated to re-
flect that duties may be performed by designees of the retirement
system.

No comments were received on these proposed amendments.

The rules are adopted under Insurance Code, Chapter 1551,
§1551.052 and affect Insurance Code Chapter 1551, §1551.206.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 11,

2003.

TRD-200308534
Paula A. Jones
General Counsel
Employees Retirement System of Texas
Effective date: December 31, 2003
Proposal publication date: November 7, 2003
For further information, please call: (512) 867-7125

♦ ♦ ♦
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Texas Department of Insurance
Proposed Action on Rules

EXEMPT FILING NOTIFICATION PURSUANT TO THE IN-
SURANCE CODE CHAPTER 5, SUBCHAPTER L, ARTICLE
5.96

Notice is given that the Commissioner of Insurance will consider a pro-
posal made in a staff petition which seeks amendments of the Texas Au-
tomobile Rules and Rating Manual (the Manual), to adopt new and/or
adjusted 2002, 2003, and 2004 model Private Passenger Automobile
Physical Damage Rating Symbols and revised identification informa-
tion. Staff’s petition (Ref. No. A-1203-26-I), was filed on December
11, 2003.

The new and/or adjusted symbols for the Manual’s Symbols and Iden-
tification Section reflect data compiled on damageability, repairability,
and other relevant loss factors for the listed 2002, 2003, and 2004 model
vehicles.

A copy of the petition, including a 229-page exhibit with the full text
of the proposed amendments to the Manual is available for review in
the office of the Chief Clerk of the Texas Department of Insurance,
333 Guadalupe Street, Austin, Texas. For further information or to
request copies of the petition, please contact Sylvia Gutierrez at (512)
463-6327; refer to (Ref. No. A-1203-26-I).

Comments on the proposed changes must be submitted in writing no
later than 5:00 p.m. on January 26, 2004 to the Office of the Chief
Clerk, Texas Department of Insurance, P.O. Box 149104, MC 113-2A,
Austin, Texas 78714-9104. An additional copy of comments is to be
simultaneously submitted to Marilyn Hamilton, Associate Commis-
sioner, Property & Casualty Program, Texas Department of Insurance,
P.O. Box 149104, MC 104-PC, Austin, Texas 78714-9104.

A public hearing on this matter will not be held unless a separate request
for a hearing is submitted to the Office of the Chief Clerk during the
comment period defined above.

This notification is made pursuant to Insurance Code Article 5.96,
which exempts it from the requirements of the Government Code,
Chapter 2001 (Administrative Procedure Act).

TRD-200308527
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: December 11, 2003

♦ ♦ ♦
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Proposed Rule Reviews
Texas Building and Procurement Commission

Title 1, Part 5

In accordance with the rule review plan filed September 13, 2000
and published in the September 29, 2000 issue of the Texas Register
(25 TexReg 9965), and pursuant to the Texas Government Code,
§2001.039, the Texas Building and Procurement Commission (TBPC)
proposes to review and consider for re-adoption, re-adoption with
amendments or repeal of Chapter 112, §§112.1-112.7, concerning
human resources programs.

TBPC seeks to determine whether the basis for the original adoption
of each rule in Chapter 112 continues to exist and whether the rules
remain valid and applicable.

Comments on the proposed review may be submitted in writing
to Cynthia de Roch, General Counsel, P.O. Box 13047, Austin,
Texas 78711-3047. Comments may be sent via email to travis.lang-
don@tbpc.state.tx.us. Comments regarding whether the reasons for
adoption of these rules continue to exist must be received within thirty
(30) days of the publication date.

TRD-200308541
Cynthia de Roch
General Counsel
Texas Building and Procurement Commission
Filed: December 12, 2003

♦ ♦ ♦
Texas Optometry Board

Title 22, Part 14

The Texas Optometry Board, files this notice of intention to review
Texas Administrative Code, Title 22, Chapters 277, 279 and 280, pur-
suant to the requirements of Texas Government Code §2001.039. This
section requires all state agencies to review their rules every four years.
After an assessment that the reasons for initially adopting the rules con-
tinue to exist, the agency’s rules may be considered for readoption.

The agency has conducted a preliminary assessment of the following
rules in Chapters 277, 279 and 280, and has determined that the reasons
for initially adopting the rules continue to exist:

Chapter 277. Practice and Procedure

§277.1. Complaint Procedures

§277.2. Disciplinary Proceedings

§277.3. Probation

§277.4. Reinstatement

§277.5. Felony Convictions

§277.6. Administrative Fines and Penalties

§277.7. Patient Records

Chapter 279. Interpretations

§279.1. Contact Lens Examination

§279.2. Contact Lens Prescriptions

§279.3. Spectacle Examination

§279.4. Spectacle and Ophthalmic Devices Prescriptions

§279.5. Dispensing Ophthalmic Materials

§279.9. Advertising

§279.11. Relationship with Dispensing Optician -- Books and Records

§279.12. Relationship with Dispensing Optician -- Separation of Of-
fices

§279.13. Board Interpretation Number Thirteen (Practice at Industrial
Site, School or Nursing Home)

§279.14. Patient Files

§279.15. Board Interpretation Number Fifteen (Practice with Conta-
gious Disease)

Chapter 280. Therapeutic Optometry

§280.1. Application for Certification

§280.2. Required Education

§280.3. Certified Therapeutic Optometrist Examination

§280.5. Prescription and Diagnostic Drugs for Therapeutic Optometry

§280.7. Optometric Health Care Advisory Committee

§280.8. Optometric Glaucoma Specialist: Required Education, Exam-
ination and Clinical Skills Evaluation

§280.9. Application for Licensure as Optometric Glaucoma Specialist

§280.10. Optometric Glaucoma Specialist: Administration and Pre-
scribing of Oral Medications and Anti-Glaucoma Drugs

§280.11. Treatment of Glaucoma by an Optometric Glaucoma Special-
ist

The agency invites comments from the public regarding whether the
reasons for initially adopting these rules continue to exist. Comments
on the proposal may be submitted to Chris Kloeris, Executive Director,

RULE REVIEW December 26, 2003 28 TexReg 11629



Texas Optometry Board, 333 Guadalupe Street, Suite 2-420, Austin,
Texas 78701-3942. The deadline for furnishing comments is thirty days
after publication in the Texas Register.

Apart from the review process, the agency proposes to amend Section
277.5 to clarify classes of convictions that are connected to the practice
of optometry. These proposed amendments will be filed separately in
the Texas Register.

TRD-200308574
Chris Kloeris
Executive Director
Texas Optometry Board
Filed: December 15, 2003

♦ ♦ ♦
Texas State Board of Pharmacy

Title 22, Part 15

The Texas State Board of Pharmacy files this notice of intent to review
Chapter 291, Subchapter B, §§291.31 - 291.34 and §291.36, concern-
ing Community Pharmacy (Class A), pursuant to the Texas Govern-
ment Code §2001.039, regarding Agency Review of Existing Rules.

In conjunction with this review, the agency is proposing amendments to
Chapter 291, Subchapter B, §§291.31 - 291.34 and §291.36, published
elsewhere in this issue of the Texas Register.

Comments regarding whether the reason for adopting the rules continue
to exist, may be submitted to Allison Benz, R.Ph., M.S., Director of
Professional Services, Texas State Board of Pharmacy, 333 Guadalupe
Street, Suite 3-600, Box 21, Austin, Texas, 78701, FAX (512) 305-
8082. Comments must be received by 5 p.m., January 28, 2004.

TRD-200308585
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Filed: December 15, 2003

♦ ♦ ♦
Adopted Rule Review
Texas Water Development Board

Title 31, Part 10

Pursuant to the notice of intent to review published in the October 31,
2003 issue of the Texas Register, (28 TexReg 9549), the Texas Water
Development Board (the board) has reviewed and considered for read-
option 31 TAC, Part 10, Chapter 354, Memoranda of Understanding,
in accordance with the Texas Government Code, §2001.039.

The board considered, among other things, whether the reasons for
adoption of these rules continue to exist.

As a result of the review, the board determined that the rules are still
necessary and readopts the sections because they authorize the board
to enter into memorandum of understanding with other state agencies
and requires their adoption by rule. As a result of the review, the board
adopts amendments to §354.4. Amendments also were proposed to
§354.1. The board is delaying action of these proposed amendments,
but anticipates taking action to adopt them by April 30, 2004. This
completes the board’s review of 31 TAC Chapter 354.

TRD-200308633
Suzanne Schwartz
General Counsel
Texas Water Development Board
Filed: December 17, 2003

♦ ♦ ♦
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Coastal Coordination Council
Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP goals
and policies identified in 31 TAC Chapter 501. As required by federal
law, the public is given an opportunity to comment on the consistency
of proposed activities in the coastal zone undertaken or authorized by
federal agencies. Pursuant to 31 TAC §§506.25, 506.32, and 506.41,
the public comment period for these activities extends 30 days from the
date published on the Coastal Coordination Council web site. Requests
for federal consistency review were deemed administratively complete
for the following project(s) during the period of December 5, 2003,
through December 11, 2003. The public comment period for these
projects will close at 5:00 p.m. on January 16, 2004.

FEDERAL AGENCY ACTIONS:

Applicant: Coastal Bend Bays & Estuaries Program (CBBEP); Loca-
tion: The project is located at Indian Point Park, in Portland, Texas,
south of the U.S. 181 Causeway, between Corpus Christi Bay and Nue-
ces Bay. The project can be located on the U.S.G.S. quadrangle map
entitled: Portland, Texas. Approximate UTM Coordinates: Zone 14;
Easting: 661640; Northing: 3081303. Project Description: The appli-
cant proposes to stabilize 2,100 feet of eroding shoreline by construct-
ing a curved, offshore breakwater that would be 1,720 feet long and +2
to +6 feet high mean low tide (MLT) and backfilling a portion of the
19-acre area between it and the existing shoreline to intertidal eleva-
tions sufficient to support the establishment of marsh vegetation. The
breakwater would be located between 300 to 750 feet offshore extend-
ing from an existing rock jetty southeast to the existing beach shoreline
at the northwestern end of the project site. The entire project would re-
sult in filling of 4.5 acres of shallow water habitat in Corpus Christi
Bay. Depths in the project area range from 0 to -3 feet MLT. The appli-
cant states that submerged aquatic vegetation is not present within the
project site. Two possible breakwater design options are proposed:

Option A: The offshore breakwater would be constructed of rock-filled
wire gabions. Approximately 1,300 linear feet of the breakwater would
be +6 MLT feet high and the remainder of the breakwater would be
+2 feet high MLT to permit tidal exchange. The breakwater would be
placed on a scour pad that would be 12 to 15 feet wide and 1 foot high
with allowance for 0.5 to 1.0 foot for settling. The gabion breakwater
would cover 0.6 acre of shallow water habitat.

Option B (applicant’s preferred option): The offshore breakwater
would be constructed of 15,000 cubic yards of loose rock riprap.
Approximately 1,300 linear feet of the breakwater would be +6 feet
high MLT and 44 feet wide; the remainder of the breakwater would
be +2 feet high MLT and 29 feet wide. The riprap breakwater would
cover approximately 1.7 acres of shallow water habitat.

Approximately 2.8 acres of shallow water habitat in Corpus Christi
Bay behind the breakwater, would be backfilled to +5 feet MLT using

23,000 cubic yards of sand imported from designated inland commer-
cial sources. The backfilled area would create an island that would pro-
vide an opportunity for a mix of vegetation to become established and
bare ground area for nesting substrate. Fill material would be deposited
by dump truck on the fill site and allowed to distribute throughout the
area by wind and wave action. The remaining 15 acres behind the
breakwater would be left as an open water lagoon. Construction access
would be through the northwestern corner of the project site adjacent
to the frontage road of US 181 where there is an existing gravel area,
and from the existing parking lot at the southeastern corner near the
concession building and fishing pier. Construction staging for equip-
ment and material storage will be located in uplands onsite to avoid im-
pacts to existing waters of the United States, including wetlands. All
work would be from the land and breakwater as it is constructed. All
construction access and staging areas would be restored to pre-project
contours after project completion.

To compensate for the direct impact of approximately 4.5 acres of sub-
tidal area, the proposed mitigation would be the habitat enhancement
resulting from the project implementation, which will result in the cre-
ation of a calm, protected, shallow, open-water lagoon within Corpus
Christi Bay that could support seagrass beds, the construction of a 4.0-
acre sand island adjacent to the breakwater that will support approxi-
mately 2 acres of intertidal marsh and mixed woody vegetation, and the
preservation of approximately 21 acres of existing marsh, shallow-wa-
ter lagoons, and associated habitats with mixed vegetation within the
park from ongoing erosion. The breakwater and sand backfill would be
monitored quarterly for re-vegetation during the first growing season
and then twice a year for subsequent monitoring periods as specified by
the Corps. The applicant would maintain the site and be responsible for
maintenance activities, including erosion control, site protection, fenc-
ing, and signage.

The stated project purpose is: 1) protection of the existing shoreline
from wind and wave driven erosion and 2) protection of the remaining
marsh and associated coastal habitats adjacent to the shoreline. CCC
Project No.: 03-0386-F1; Type of Application: U.S.A.C.E. permit ap-
plication #23056 is being evaluated under §10 of the Rivers and Har-
bors Act of 1899 (33 U.S.C.A. §403) and §404 of the Clean Water
Act (33 U.S.C.A §1251-1387). NOTE: The consistency review for this
project may be conducted by the Texas Commission on Environmental
Quality as part of its certification under §401 of the Clean Water Act.

Applicant: Willacy County Navigation District; Location: The project
is located at the intersection of State Highway 186 and Water Street in
Port Mansfield, at the entrance of the Port Mansfield Harbor in Willacy
County, Texas. The project can be located on the U.S.G.S. quadrangle
map entitled: Port Mansfield, Texas. Approximate UTM Coordinates:
Zone 14; Easting: 656950; Northing: 2938350. Project Description:
The applicant proposes to place fill to reclaim an eroded shoreline area
and an existing boat ramp to create a subdivision, and to construct 13
covered boat slips along the entrance channel of the Port Mansfield
Harbor. Approximately 1,000 feet of shoreline would be bulkheaded
using concrete sheet pile. The sheet pile walls would be driven in first
and then 7,000 cubic yards of fill material from upland sites placed
behind the walls as backfill. Approximately 0.207 acre area would be
filled below mean high tide (MHT) to fill in the existing boat ramp area
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and to backfill behind the proposed sheet pile wall. Land-based equip-
ment would be used to mechanically excavate approximately 1,750 cu-
bic yards of material along the south boundary of the property to cre-
ate the boat slips. The excavated material would be placed within the
project site and used as fill on the upland lots. The site would be ringed
with a continuous silt fence to minimize runoff from the project site.
The dredged area would have a depth of -4 feet MHT at the bulkhead
and -7 feet MHT at the end of the boat slips. Twelve of the slips would
be 30 feet long and 12 feet wide, while the thirteenth would be 30 feet
long and 15 feet wide. The concrete pilings for the boat slip walkways
would be driven in by equipment mounted on barges. A 3-foot-wide
by 30-foot-long walkway would be constructed between each slip. A
6-foot-wide walkway would be constructed along the back of the pro-
posed boat slips with two 8-foot-wide sections, one 50 feet in length
and the other 60 feet in length, constructed in the areas where there will
not be any boat slips. CCC Project No.: 03-0392-F1; Type of Applica-
tion: U.S.A.C.E. permit application #23151 is being evaluated under
§10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A. §403) and
§404 of the Clean Water Act (33 U.S.C.A §1251-1387).

Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. §§1451-1464), as amended, interested parties are invited
to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordination
Council for review.

Further information on the applications listed above may be obtained
from Ms. Diane P. Garcia, Council Secretary, Coastal Coordination
Council, P.O. Box 12873, Austin, Texas 78711-2873, or diane.gar-
cia@glo.state.tx.us. Comments should be sent to Ms. Garcia at the
above address or by fax at 512/475-0680.

TRD-200308626
Larry L. Laine
Chief Clerk/Deputy Land Commissioner, General Land Office
Coastal Coordination Council
Filed: December 17, 2003

♦ ♦ ♦
Office of Consumer Credit Commissioner
Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
303.003, 303.009, and 304.003, Tex. Fin. Code.

The weekly ceiling as prescribed by Sec. 303.003 and Sec. 303.009
for the period of 12/22/03 - 12/28/03 is 18% for Consumer 1/Agricul-
tural/Commercial 2/credit thru $250,000.

The weekly ceiling as prescribed by Sec. 303.003 and Sec. 303.009
for the period of 12/22/03 - 12/28/03 is 18% for Commercial over
$250,000.

The judgment ceiling as prescribed by Sec. 304.003 for the period
of 01/01/04 - 01/31/04 is 5% for Consumer/Agricultural/Commer-
cial/credit thru $250,000.

The judgment ceiling as prescribed by Sec. 304.003 for the period of
01/01/04 - 01/31/04 is 5% for Commercial over $250,000.

1Credit for personal, family or household use.

2Credit for business, commercial, investment or other similar purpose.

TRD-200308616

Leslie L. Pettijohn
Commissioner
Office of Consumer Credit Commissioner
Filed: December 17, 2003

♦ ♦ ♦
Credit Union Department
Application for a Merger or Consolidation

Notice is given that the following application has been filed with the
Credit Union Department and is under consideration:

An application was received from West Texas Credit Union (El Paso)
seeking approval to merge with Tepeyac Federal Credit Union (El
Paso). West Texas Credit Union will be the surviving credit union.

Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from
the date of this publication. Any written comments must provide all
information that the interested party wishes the Department to consider
in evaluating the application. All information received will be weighed
during consideration of the merits of an application. Comments or a
request for a meeting should be addressed to the Texas Credit Union
Department, 914 East Anderson Lane, Austin, Texas 78752-1699.

TRD-200308621
Harold E. Feeney
Commissioner
Credit Union Department
Filed: December 17, 2003

♦ ♦ ♦
Application to Amend Articles of Incorporation

Notice is given that the following application has been filed with the
Credit Union Department and is under consideration:

An application for a name change was received from Associated Credit
Union, Deer Park, Texas. The credit union is proposing to change its
name to Associated Credit Union of Texas.

Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from
the date of this publication. Any written comments must provide all
information that the interested party wishes the Department to consider
in evaluating the application. All information received will be weighed
during consideration of the merits of an application. Comments or a
request for a meeting should be addressed to the Texas Credit Union
Department, 914 East Anderson Lane, Austin, Texas 78752-1699.

TRD-200308623
Harold E. Feeney
Commissioner
Credit Union Department
Filed: December 17, 2003

♦ ♦ ♦
Notice of Final Action Taken

In accordance with the provisions of 7 TAC Section 91.103, the Credit
Union Department provides notice of the final action taken on the fol-
lowing application(s):

Application(s) to Expand Field of Membership - Approved

Lone Star Credit Union, Dallas, Texas - See Texas Register issue dated
September 26, 2003.
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Texas Employees Credit Union, Dallas, Texas - See Texas Register is-
sue dated September 26, 2003.

Houston Energy Credit Union, Houston, Texas - See Texas Register
issue dated September 26, 2003.

Community Credit Union, Plano, Texas (#1) - See Texas Register issue
dated September 26, 2003.

Community Credit Union, Plano, Texas (#4) - See Texas Register issue
dated September 26, 2003.

Community Credit Union, Plano, Texas (#8) - See Texas Register issue
dated September 26, 2003.

1st University Credit Union, Waco, Texas - See Texas Register issue
dated September 26, 2003.

Application(s) to Expand Field of Membership - Denied

Community Credit Union, Plano, Texas (#2) - See Texas Register issue
dated September 26, 2003.

Community Credit Union, Plano, Texas (#3) - See Texas Register issue
dated September 26, 2003.

Community Credit Union, Plano, Texas (#5) - See Texas Register issue
dated September 26, 2003.

Community Credit Union, Plano, Texas (#6) - See Texas Register issue
dated September 26, 2003.

Community Credit Union, Plano, Texas (#7) - See Texas Register issue
dated September 26, 2003.

Community Credit Union, Plano, Texas (#9) - See Texas Register issue
dated September 26, 2003.

Community Credit Union, Plano, Texas (#10) - See Texas Register issue
dated September 26, 2003.

Community Credit Union, Plano, Texas (#11) - See Texas Register issue
dated September 26, 2003.

Application(s) to Amend Articles of Incorporation - Approved

Dallas County Employees Credit Union, Dallas, Texas - See Texas Reg-
ister issue dated October 31, 2003.

Application(s) for a Merger or Consolidation - Approved

J&J Employees Credit Union (Sherman) and My Federal Credit Union
(Bedford) - See Texas Register issue dated August 29, 2003.

TRD-200308622
Harold E. Feeney
Commissioner
Credit Union Department
Filed: December 17, 2003

♦ ♦ ♦
Texas Education Agency
Notice of Correction for Applications Concerning Limited
English Proficient (LEP) Student Success Initiative

The Texas Education Agency (TEA) published Request for Application
(RFA) #701-04-010 concerning the Limited English Proficient (LEP)
Student Success Initiative in the November 21, 2003, issue of the Texas
Register (28 TexReg 10550).

The TEA is amending the Dates of Project paragraph in the Texas Reg-
ister Notice to read, "The Limited English Proficient Student Success
Initiative will be implemented during the 2003-2004 and 2004-2005

school years. Applicants should plan for a starting date of no earlier
than March 15, 2004, and an ending date of no later than August 31,
2005." This correction reflects a change from the original beginning
date of February 2, 2004.

The TEA is amending the Deadline for Receipt of Applications para-
graph in the Texas Register Notice to read, "Applications must be re-
ceived in the Document Control Center of the Texas Education Agency
by 5:00 p.m. Central Time, Tuesday, February 24, 2004, to be consid-
ered for funding." This correction reflects a change from the original
deadline for receipt of applications from Thursday, February 5, 2004.

Further Information. For clarifying information about the RFA, contact
Christi Martin, Office of Education Initiatives, TEA, (512) 463-6630.

TRD-200308620
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Filed: December 17, 2003

♦ ♦ ♦
Texas Commission on Environmental Quality
Notice of District Petition

Notices mailed December 11, 2003

TCEQ Internal Control No. 10072003-D13; Polk County Fresh Water
Supply District No. 2 has applied to the Texas Commission on Envi-
ronmental Quality (TCEQ) for authority to adopt and impose an an-
nual uniform operations and maintenance standby fee up to $24.00 per
equivalent single family connection (ESFC) for calendar years 2004-
2006, on unimproved property within the District. The application was
filed pursuant to Chapter 49 of the Texas Water Code, 30 Texas Ad-
ministrative Code Chapter 293, and under the procedural rules of the
TCEQ. The Commission may approve the annual standby fees as re-
quested, or it may approve a lower annual standby fee, but it shall not
approve an annual standby fee greater than the amount requested. The
standby fee is a personal obligation of the person owning the undevel-
oped property on January 1 of the year for which the fee is assessed.
A person is not relieved of his pro-rated share of the standby fee obli-
gation on transfer of title to the property. On January 1 of each year, a
lien is attached to the undeveloped property to secure payment of any
standby fee imposed and the interest or penalty, if any, on the fee. The
lien has the same priority as a lien for taxes of the District. The purpose
of standby fees is to distribute a fair portion of the cost burden for oper-
ations and maintenance costs and debt service of the District facilities
to owners of property who have not constructed vertical improvements
but have water, wastewater or drainage facilities or services available.
Any revenues collected from the operations and maintenance standby
fees shall be used to supplement the District’s operations and mainte-
nance account.

TCEQ Internal Control No. 08012003-D10; Texas National Munic-
ipal Utility District of Montgomery County has applied to the Texas
Commission on Environmental Quality (TCEQ) for authority to adopt
and impose an annual uniform operations and maintenance standby fee
of $84.00 per equivalent single family connection (ESFC) for calendar
years 2004-2006, on unimproved property within the District. The ap-
plication was filed pursuant to Chapter 49 of the Texas Water Code, 30
Texas Administrative Code Chapter 293, and under the procedural rules
of the TCEQ. The Commission may approve the annual standby fees
as requested, or it may approve a lower annual standby fee, but it shall
not approve an annual standby fee greater than the amount requested.
The standby fee is a personal obligation of the person owning the unde-
veloped property on January 1 of the year for which the fee is assessed.
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A person is not relieved of his pro-rated share of the standby fee obli-
gation on transfer of title to the property. On January 1 of each year, a
lien is attached to the undeveloped property to secure payment of any
standby fee imposed and the interest or penalty, if any, on the fee. The
lien has the same priority as a lien for taxes of the District. The purpose
of standby fees is to distribute a fair portion of the cost burden for oper-
ations and maintenance costs and debt service of the District facilities
to owners of property who have not constructed vertical improvements
but have water, wastewater or drainage facilities or services available.
Any revenues collected from the operations and maintenance standby
fees shall be used to supplement the District’s operations and mainte-
nance account.

INFORMATION SECTION

The TCEQ may grant a contested case hearing on these petitions if a
written hearing request is filed within 30 days after the newspaper pub-
lication of the notice. To request a contested case hearing, you must
submit the following: (1) your name (or for a group or association, an
official representative), mailing address, daytime phone number, and
fax number, if any; (2) the name of the petitioner and the TCEQ Inter-
nal Control Number; (3) the statement "I/we request a contested case
hearing"; (4) a brief description of how you would be affected by the
petition in a way not common to the general public; and (5) the lo-
cation of your property relative to the proposed district’s boundaries.
You may also submit your proposed adjustments to the petition which
would satisfy your concerns. Requests for a contested case hearing
must be submitted in writing to the Office of the Chief Clerk at the ad-
dress provided in the information section below.

The Executive Director may approve the petitions unless a written re-
quest for a contested case hearing is filed within 30 days after the news-
paper publication of the notice. If a hearing request is filed, the Execu-
tive Director will not approve the petition and will forward the petition
and hearing request to the TCEQ Commissioners for their considera-
tion at a scheduled Commission meeting. If a contested case hearing is
held, it will be a legal proceeding similar to a civil trial in state district
court.

Written hearing requests should be submitted to the Office of the Chief
Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, TX 78711-3087. For
information concerning the hearing process, please contact the Public
Interest Counsel, MC 103, the same address. For additional informa-
tion, individual members of the general public may contact the Office
of Public Assistance, at 1-800-687- 4040. General information regard-
ing the TCEQ can be found at our web site at www.tceq.state.tx.us.

TRD-200308618
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: December 17, 2003

♦ ♦ ♦
Notice of Opportunity to Comment on Settlement Agreements
of Administrative Enforcement Actions

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(TWC), §7.075. Section 7.075 requires that before the commission
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. Section
7.075 requires that notice of the opportunity to comment must be pub-
lished in the Texas Register no later than the 30th day before the date on

which the public comment period closes, which in this case is January
26, 2004. Section 7.075 also requires that the commission promptly
consider any written comments received and that the commission may
withdraw or withhold approval of an AO if a comment discloses facts
or considerations that the consent is inappropriate, improper, inade-
quate, or inconsistent with the requirements of the statutes and rules
within the commission’s orders and permits issued in accordance with
the commission’s regulatory authority. Additional notice of changes
to a proposed AO is not required to be published if those changes are
made in response to written comments.

A copy of each proposed AO is available for public inspection at both
the commission’s central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the appli-
cable regional office listed as follows. Comments about an AO should
be sent to the attorney designated for the AO at the commission’s cen-
tral office at P.O. Box 13087, MC 175, Austin, Texas 78711-3087 and
must be received by 5:00 p.m. on January 26, 2004. Comments may
also be sent by facsimile machine to the attorney at (512) 239-3434.
The designated attorney is available to discuss the AO and/or the com-
ment procedure at the listed phone number; however, §7.075 provides
that comments on an AO should be submitted to the commission in
writing.

(1) COMPANY: Car Shine, Inc. dba Copperfield Car Wash; DOCKET
NUMBER: 2002-0680-PST- E; TCEQ ID NUMBER: 0060388;
LOCATION: 7310 Highway 6 North, Houston, Harris County, Texas;
TYPE OF FACILITY: car wash with retail sales of gasoline; RULES
VIOLATED: 30 TAC §37.815(a) and (b), by failing to demonstrate
financial assurance for taking corrective action for compensating third
parties for bodily injury and property damage caused by accidental
releases from petroleum underground storage tanks (USTs); 30 TAC
§334.8(c)(4)(B) and TWC, §26.346(a), by failing to submit a UST
registration and self-certification; 30 TAC §334.8(c)(5)(A)(i) and
TWC, §26.3467(a), by failing to make available to a common carrier a
valid, current TCEQ delivery certificate before delivery of a regulated
substance into a UST system; and 30 TAC §334.50(b)(1)(A), (2)(A),
and (d)(4)(A)(i), and TWC, §26.3475(a) and (c)(1), by failing to
monitor the USTs for releases at a frequency of at least once per
month, to provide proper release detection for the piping, and to
conduct inventory control in conjunction with automatic tank gauging;
PENALTY: $7,500; STAFF ATTORNEY: Benjamin Joseph de Leon,
Litigation Division, MC 175, (512) 239-6939; REGIONAL OFFICE:
Houston Regional Office, 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767- 3500.

(2) COMPANY: Equistar Chemicals, L.P., formerly known as Occi-
dental Chemical Corporation; DOCKET NUMBER: 95-0386-AIR-E;
TCEQ ID NUMBER: NE-0051-B; LOCATION: 1561 McKinzie Road,
Corpus Christi, Nueces County, Texas; TYPE OF FACILITY: butadi-
ene production plant; RULES VIOLATED: 30 TAC §101.4 and Texas
Health and Safety Code (THSC), §382.085(a) and (b), by emitting one
or more air contaminants, or combinations thereof, in such concen-
tration and of such duration to adversely affect human health or wel-
fare, animal life, vegetation, or property, or as to interfere with the nor-
mal use and enjoyment of animal life, vegetation, or property; 30 TAC
§101.201 and THSC, §382.085(b), by failing to report an upset condi-
tion; 30 TAC §116.110(a) and THSC, §382.085(b) and §382.0518(a),
by allowing unpermitted utilization of the butadiene flare for combus-
tion of off-specification butadiene feedstock which had been unloaded
from a barge and trucked to the plant; and 30 TAC §116.116(a) and
THSC, §382.085(b), by failing to make representations in the applica-
tion for utilization of the butadiene flare for combustion of off- spec-
ification butadiene feedstock which had been unloaded from a barge
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and trucked to the plant; PENALTY: $0; Order terminating Agreed Or-
der TCEQ Docket Number 95-0386-AIR-E; STAFF ATTORNEY: Re-
becca Nash Petty, Litigation Division, MC 175, (512) 239-3693; RE-
GIONAL OFFICE: Corpus Christi Regional Office, 6300 Ocean Drive,
Ste. 1200, Corpus Christi, Texas 78412- 5503, (361) 825-3100.

(3) COMPANY: Fort Hancock Water Control and Improvement
District; DOCKET NUMBER: 2001-0590-MWD-E; TCEQ ID
NUMBER: 11173-001; LOCATION: north of Texas Highway 20,
one mile southeast of Fort Hancock, Hudspeth County, Texas; TYPE
OF FACILITY: wastewater treatment; RULES VIOLATED: 30 TAC
§30.350(d) and TCEQ Water Quality Permit Number 11173-001, Sec-
tion VI, Special Provision Number 2, by failing to employ an operator
holding a valid Class D wastewater certification of competency or
higher; 30 TAC §305.125 and §319.5(a) and TCEQ Water Quality Per-
mit Number 11173-001, Section VI, Special Provision Number 3, and
Part IV(B), Monitoring Requirements, by failing to properly maintain
and operate the facility in order to achieve optimum efficiency; 30
TAC §305.125 and TCEQ Water Quality Permit Number 11173-001,
Section VII, Standard Provisions Number 2.a., by failing to orally
report a discharge which endangered human health or safety or the
environment within 24 hours of becoming aware of the discharge and
failing to submit a written report of noncompliance within five working
days; and TWC, §26.121 and TCEQ Water Quality Permit Number
11173-001, Section VII, Standard Provisions Number 2.b., by failing
to prevent unauthorized discharge of wastewater into or adjacent to
waters in the state; PENALTY: $11,250; STAFF ATTORNEY: Darren
Ream, Litigation Division, MC R-4, (817) 588-5878; REGIONAL
OFFICE: El Paso Regional Office, 401 East Franklin Avenue, Suite
560, El Paso, Texas 79901-1206, (915) 834-4949.

(4) COMPANY: George Peoples dba Douglass General Store;
DOCKET NUMBER: 2002-0307- PST-E; TCEQ ID NUMBER:
0002202; LOCATION: Route 1, Box 2275 on Farm-to-Market
Road 21 West, Douglass, Nacogdoches County, Texas; TYPE OF
FACILITY: retail gasoline station; RULES VIOLATED: 30 TAC
§37.815(a)(1) and (b)(1), by failing to demonstrate the required finan-
cial responsibility for taking corrective action and for compensating
third parties for the bodily injury and property damage caused by
accidental releases arising from the operation of petroleum USTs; 30
TAC §26.3475(d), by failing to have corrosion protection for the UST
system; and 30 TAC §334.10(b), by failing to maintain records relating
to the operation and maintenance of a UST system for at least five
years; PENALTY: $4,500; STAFF ATTORNEY: Laurencia Fasoyiro,
Litigation Division, MC R-12, (713) 422-8914; REGIONAL OFFICE:
Beaumont Regional Office, 3870 Eastex Freeway, Beaumont, Texas
77703-1892, (409) 898-3838.

(5) COMPANY: Ideal Gas, Inc. and Ideal Gas, Inc. dba M&M
Grocery; DOCKET NUMBER: 2001-0802-PST-E; TCEQ ID NUM-
BERS: 58526 and 19912; LOCATIONS: 511 East State Highway 114,
Levelland, Hockley County, and the intersection of State Highway 114
and Farm-to-Market Road 1780, Whiteface, Cochran County, Texas;
TYPE OF FACILITY: operates and delivers petroleum products;
RULES VIOLATED: 30 TAC §334.8(c)(4)(A)(vi)(I) and (4)(B) and
TWC, §26.346(a), by failing to submit a TCEQ UST registration
and self-certification form for all regulated UST systems; 30 TAC
§334.8(c)(5)(A)(i) and TWC, §26.3467(a), by failing to make avail-
able to a common carrier a valid, current TCEQ delivery certification
before the delivery of a regulated substance into the UST; and 30 TAC
§334.5(b)(1)(A), by failing to verify or observe a valid, current TCEQ
delivery certificate prior to depositing any regulated substance into
the UST system; PENALTY: $3,920; STAFF ATTORNEY: Lindsay
Andrus, Litigation Division, MC 175, (512) 239-4761; REGIONAL
OFFICE: Lubbock Regional Office, 4630 50th Street, Suite 600,
Lubbock, Texas 79414-3520, (806) 796-7092.

(6) COMPANY: Sonora Investments, LLC dba Sonora Industrial Park;
DOCKET NUMBER: 2002- 0280-PWS-E; TCEQ ID NUMBER:
2180004; LOCATION: 3619 Cityhill Road, Sonora, Sutton County,
Texas; TYPE OF FACILITY: public water system; RULES VIO-
LATED: 30 TAC §290.46(d)(2)(A), by failing to maintain a chlorine
residual of 0.2 milligrams/liter in the far reaches of the distribution
system at all times; 30 TAC §290.109(c)(3) and THSC, §341.033(d),
by failing to submit repeat coliform monitoring samples; 30 TAC
§290.41(c)(3)(O), by failing to provide an intruder-resistant fence
around a well; 30 TAC §290.41(c)(3)(K), by failing to seal the casing
at the south well; 30 TAC §290.41(c)(3)(N), by failing to provide
a flow measuring device for the wells; and 30 TAC §290.46(v), by
failing to provide a securely mounted conduit for the electrical wiring
at the north well, the south well, and at the electrical control boxes
leading to each well; PENALTY: $2,438; STAFF ATTORNEY: Diana
Grawitch, Litigation Division, MC 175, (512) 239-0939; REGIONAL
OFFICE: San Angelo Regional Office, 622 South Oakes, Suite K, San
Angelo, Texas 76903-7013, (915) 655-9479.

TRD-200308596
Paul C. Sarahan
Director, Litigation Division
Texas Commission on Environmental Quality
Filed: December 16, 2003

♦ ♦ ♦
Notice of Water Rights Application

Notice mailed December 15, 2003

APPLICATION NO. 4187A; Curtis Harry Mahla Revocable Trust,
23201 Barry Lane, Little Rock, Arkansas, 72210, has applied to
the Texas Commission on Environmental Quality (TCEQ) for an
Amendment to a Water Use Permit pursuant to Texas Water Code
(TWC) 11.122, and Texas Commission on Environmental Quality
Rules 30 Texas Administrative Code (TAC) 295.1, et seq. Water Use
Permit No. 3881 (Application No. 4187) authorizes the diversion and
use not to exceed a maximum of 666 acre-feet of water per annum
from Leon Creek, tributary of the Medina River, tributary of the San
Antonio River, San Antonio River Basin, at a maximum diversion rate
of 5.4 cfs (2,400 gpm) for agricultural purposes to irrigate 333 acres
out of a 400 acre tract, located in the Fernando Rodriguez Survey No.
16, Abstract No. 15, Bexar County. Curtis Harry Mahla, trustee for
the Curtis Harry Mahla Revocable Trust has acquired a portion of
Water Use Permit No. 3881 (Application No. 4187) which authorizes
the permittee to divert and use not to exceed 333 acre-feet of water
per annum at a rate of 2.7 cfs (1,200 gpm) for agricultural purposes
to irrigate 166.500 acres of land out of 227.283 acres, referred to as
Tract 1, located in the Fernando Rodriguez Survey No. 16, Abstract
No. 15, Block 4005, Bexar County. Applicant seeks authorization to
amend Water Use Permit No. 3881 (Application No. 4187) to add
an additional diversion area between Latitude 29.28 N, Longitude
98.57 W (Point A) and Latitude 29.27 N, Longitude 98.55 W (Point
B) located approximately 75 feet upstream of the existing diversion
point, change the diversion rate to a combined rate of 8.021 cfs (3,600
gpm) and increase the land to be irrigated to 200 acres. Pursuant
to TAC 297.45 and TWC 11.122, granting of an application for an
amendment to a water right shall not cause an adverse impact to an
existing water right. The application was received on May 27, 2003.
Additional information and fees were received on August 18, 2003.
The application was declared administratively complete and filed with
the Office of the Chief Clerk on September 8, 2003. Written public
comments and requests for a public meeting should be received in
the Office of Chief Clerk, at the address provided in the information
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section below, within 30 days of the date of newspaper publication of
the notice.

Information Section

A public meeting is intended for the taking of public comment, and is
not a contested case hearing. A public meeting will be held if the Ex-
ecutive Director determines that there is a significant degree of public
interest in an application.

The Executive Director can consider approval of an application unless
a written request for a contested case hearing is filed. To request a con-
tested case hearing, you must submit the following: (1) your name (or
for a group or association, an official representative), mailing address,
daytime phone number, and fax number, if any: (2) applicant’s name
and permit number; (3) the statement "[I/we] request a contested case
hearing;" and (4) a brief and specific description of how you would be
affected by the application in a way not common to the general public.
You may also submit any proposed conditions to the requested applica-
tion which would satisfy your concerns. Requests for a contested case
hearing must be submitted in writing to the TCEQ Office of the Chief
Clerk at the address provided in the information section below.

If a hearing request is filed, the Executive Director will not issue the re-
quested permit and may forward the application and hearing request to
the TCEQ Commissioners for their consideration at a scheduled Com-
mission meeting.

Written hearing requests, public comments or requests for a public
meeting should be submitted to the Office of the Chief Clerk, MC 105,
TCEQ, P.O. Box 13087, Austin, TX 78711-3087. For information con-
cerning the hearing process, please contact the Public Interest Counsel,
MC 103, at the same address. For additional information, individual
members of the general public may contact the Office of Public As-
sistance at 1-800-687-4040. General information regarding the TCEQ
can be found at our web site at www.tceq.state.tx.us.

TRD-200308619
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: December 17, 2003

♦ ♦ ♦
Texas Ethics Commission
Correction of Error

On October 22, 1997, the Texas Ethics Commission submitted for pub-
lication a notice listing the names of persons who did not file reports or
who failed to pay penalty fines for late reports, in reference to certain
listed filing deadlines.

The notice was published in the October 31, 1997, issue of the Texas
Register (22 TexReg 10794).

The notice contained an error. Mr. Richard T. Hudgins, Wharton
County Republication Executive Committee, P.O. Box 831, Wharton,
TX 77488, was erroneously included in the notice. His name appeared
on page 10795 under the reference to the County Executive Commit-
tee Semi-Annual Campaign Finance Report due by July 15, 1997. Mr.
Hudgins’s name should not have been included in that list.

TRD-200308602

♦ ♦ ♦
List of Late Filers

Listed below are the names of filers from the Texas Ethics Commission
who did not file reports, or failed to pay penalty fines for late reports in

reference to the listed filing deadline. If you have any questions, you
may contact Robbie Miller at (512) 463-5800 or (800) 325-8506.

Deadline: Semiannual J/COH Report due July 15, 2003

Le Roy Gillam, 13031 Abalone Way, Houston, Texas 77044

Gary A. Hinchman, 17 Paddock Pl., The Woodlands, Texas 77382

Alice Oliver-Parrott, 480 Thunder Canyon Rd., Canyon Lake, Texas
78133-5459

Deadline: Semiannual GPAC Report due July 15, 2003

Weldon Adams, Political Action Committee of the Lubbock Assn. Of
Insurance Agents, 1115 San Jacinto, Suite 100, Austin, Texas 78701

Mike Martin, Galveston Bay Political Education Fund, 909 Fannin, Ste.
3700, Houston, Texas 77010

Margaret W. Hall, Texas National Organization for Women PAC, 1920
Hawthorne, Houston, Texas 77098

Frank Fuentes, Hispanic Contractors Assn. De Tejas, Inc. PAC, 4100
Ed Bluestein #201, Austin, Texas 78721

Deadline: 8 Day Before an Election due October 27, 2003

Lenora Sorola-Pohlman, Harris County Tejano Democrats, 2314 Tan-
nehill Dr., Houston, Texas 77008

Deadline: Monthly MPAC Report Due September 5, 2003

Carvel McNeil Jr., Houston Police Patrolmen’s Union PAC, 1900 N.
Loop West #540, Houston, Texas 77018

Don L. King, Sensitive Care PAC, 500 N. Akard St. #3960, Dallas,
Texas 75201-6604

Leonard T. Dunnahoe, Uncommon Sense, 400 Valley Cove Dr.,
Richardson, Texas 75080-1843

Jennifer N. Stevens, Texas Assn. Of Preferred Providers Organizations
PAC, 816 Congress Ave., Ste. 1100, Austin, Texas 78701-2471

L. Rena Thompson, Women in Commerce, 9898 Bissonnet, Ste. 284,
Houston, Texas 77036

Deadline: Monthly MPAC Report Due October 6, 2003

Carvel McNeil Jr., Houston Police Patrolmen’s Union PAC, 1900 N.
Loop West #540, Houston, Texas 77018

Don L. King, Sensitive Care PAC, 500 N. Akard St. #3960, Dallas,
Texas 75201-6604

Leonard T. Dunnahoe, Uncommon Sense, 400 Valley Cove Dr.,
Richardson, Texas 75080-1843

Jennifer N. Stevens, Texas Assn. Of Preferred Providers Organizations
PAC, 816 Congress Ave., Ste. 1100, Austin, Texas 78701-2471

L. Rena Thompson, Women in Commerce, 9898 Bissonnet, Ste. 284,
Houston, Texas 77036

TRD-200308488
Karen Lundquist
Executive Director
Texas Ethics Commission
Filed: December 10, 2003

♦ ♦ ♦
Golden Crescent Workforce Development Board
Public Notice
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The Texas Workforce Solutions of the Golden Crescent Administra-
tive Office will release, on December 19, 2003, its Request for Bids for
payroll services for client work experience, employment programs, oc-
casional staffing needs, and special projects administered by the Texas
Workforce Solutions of the Golden Crescent.

The Board is responsible for administering an integrated workforce de-
velopment system, including job training, employment, and employ-
ment-related educational programs.

The geographic area to be served includes Calhoun, DeWitt, Goliad,
Gonzales, Jackson, Lavaca and Victoria Counties.

A complete set of specifications may be obtained from Judy Self at 120
South Main #501, Victoria, Texas, Phone: (361) 576-5872, Fax: (361)
573-0225, or email: judy.self@twc.state.tx.us.

TRD-200308485
Judy Self
Administrative Assistant
Golden Crescent Workforce Development Board
Filed: December 10, 2003

♦ ♦ ♦
Texas Department of Health
Licensing Actions for Radioactive Materials
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TRD-200308613
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: December 16, 2003

♦ ♦ ♦
Texas Health and Human Services Commission
Notice of Public Meeting - Proposed Health and Human
Services Department Organizational Structure

Purpose. The Texas Health and Human Services Commission will
conduct a series of public meetings to receive public comment on the
proposed organizational structures of state health and human services
departments created under House Bill No. 2292, 78th Legislature.
The newly created departments are the Department of Family and
Protective Services, Department of Assistive and Rehabilitative
Services, Department of Aging and Disability Services, Department of
State Health Services. The Health and Human Services Commission,
in conjunction with current health and human services agencies, is de-
veloping proposed organizational structures for each new department.
Copies of the proposed organizational structure for each new agency
will be posted on the Health and Human Services Commission’s web
site at http://www.hhsc.state.tx.us/Consolidation/Consl_home.html
once available.

Hearing Dates/Times. The public meetings will take place on the fol-
lowing dates, times, and locations:

Agency: Department of Family and Protective Services

Date and Time: January 9, 2004 at 1:00 p.m. to 4:00 p.m.

Location: Public Hearing Room 125-E of the John H. Winters Building
at 701 West 51st Street, Austin, Texas

The dates, times and locations of the meetings for the Department of
Assistive and Rehabilitative Services, Department of State Health Ser-
vices and the Department of Aging and Disability Services will be an-
nounced at a later date.

Agenda. The agenda for each public meeting is as follows:

1. Welcome & Introduction

2. Overview of proposed agency organizational structure

3. Public comment and testimony

Comments. The public is invited to submit written comments regarding
the proposed organizational structures for the new departments until
5:00 p.m. the day of the meeting. Written comments may be deliv-
ered by U.S. mail or express delivery to the attention of the Program
Management Office, Health and Human Services Commission, P. O.
Box 13247, Austin, Texas 78711. Hand deliveries will be accepted at
4900 North Lamar Boulevard, Fourth Floor, Austin, Texas 78751. Al-
ternatively, written comments may be delivered via facsimile at (512)
424-6974.

Persons with disabilities planning to attend this meeting who need aux-
iliary aids or services may contact Karen Bewley, at (512) 438-5256,
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no later than January 7, 2004, so that appropriate arrangements can be
made.

TRD-200308625
Steve Aragón
General Counsel
Texas Health and Human Services Commission
Filed: December 17, 2003

♦ ♦ ♦
Texas Department of Housing and Community
Affairs
Multifamily Housing Revenue Bonds (Park at Woodline
Townhomes) Series 2004

Notice is hereby given of a public hearing to be held by the Texas De-
partment of Housing and Community Affairs (the "Issuer") at Ford El-
ementary School, 25460 Richard Road, Spring, Texas 77386, at 6:00
p.m. on January 15, 2004 with respect to an issue of tax-exempt mul-
tifamily residential rental development revenue bonds in an aggregate
principal amount not to exceed $15,000,000 and taxable bonds, if nec-
essary, in an amount to be determined, to be issued in one or more
series (the "Bonds"), by the Issuer. The proceeds of the Bonds will
be loaned to Woodline Park Apartments Limited Partnership, a limited
partnership, or a related person or affiliate thereof (the "Borrower") to
finance a portion of the costs of acquiring, constructing and equipping
a multifamily housing development (the "Development") described as
follows: 252-unit multifamily residential rental townhome develop-
ment to be located at the dead-end of Woodline Drive, approximately
one-quarter mile east of the intersection of Spring Ridge Drive and
Woodline Drive, Spring, Montgomery County, Texas 77386. The De-
velopment will initially be owned by the Borrower. The Development
will not be subsidized with property tax exemptions or abatements.

All interested parties are invited to attend such public hearing to ex-
press their views with respect to the Development and the issuance of
the Bonds. Questions or requests for additional information may be
directed to Robbye Meyer: at the Texas Department of Housing and
Community Affairs, 507 Sabine, Austin, Texas 78701; (512) 475-2213;
and/or rmeyer@tdhca.state.tx.us.

Persons who intend to appear at the hearing and express their views are
invited to contact Robbye Meyer in writing in advance of the hearing.
Any interested persons unable to attend the hearing may submit their
views in writing to Robbye Meyer prior to the date scheduled for the
hearing.

Individuals who require auxiliary aids in order to attend this meeting
should contact Gina Esteves, ADA Responsible Employee, at (512)
475-3943 or Relay Texas at (800) 735-2989 at least two days before
the meeting so that appropriate arrangements can be made.

TRD-200308598
Edwina P. Carrington
Executive Director
Texas Department of Housing and Community Affairs
Filed: December 16, 2003

♦ ♦ ♦
Texas Department of Human Services
Open Solicitation for Reagan County

Pursuant to Title 2, Chapters 22 and 32, of the Human Resources Code
and 40 Texas Administrative Code (TAC) §19.2324, the Texas De-
partment of Human Services (DHS) is announcing an open solicita-
tion period of 30 days, effective the date of this public notice, for

Reagan County, County #192. Medicaid nursing facility occupancy
rates in Reagan County exceeded the 90% occupancy threshold for
six consecutive months during the period of May 2003 through Oc-
tober 2003. The county occupancy rates for each month of that pe-
riod were: 92.8%, 93.0%, 92.4%, 90.5%, 94.9%, 92.4%. In ac-
cordance with primary selection process requirements contained in 40
TAC §19.2324(b), current nursing facility licensees or property owners
of currently licensed nursing facilities may apply for an additional allo-
cation of Medicaid beds. The allocation of additional Medicaid beds is
restricted to nursing facility beds that are currently licensed and may be
converted to Medicaid- certified beds. Applicants for additional Med-
icaid beds must demonstrate a history of quality care as specified in
40 TAC §19.2322(e). Applicants must submit a written reply as de-
scribed in 40 TAC §19.2324(b)(5) to Joe D. Armstrong, Texas Depart-
ment of Human Services Contract and Licensure Section, Long Term
Care-Regulatory, Mail Code E-342, P.O. Box 149030, Austin, Texas
78714-9030. The written reply must be received by DHS before the
close of business January 26, 2004, the published ending date of the
open solicitation period. If one or more applicants are eligible for ad-
ditional Medicaid beds, DHS will allocate Medicaid beds in accordance
with 40 TAC §19.2324(b)(6) and (7). If the number of beds allocated
under the primary selection process does not reduce the occupancy rate
below 90%, DHS will place another public notice in the Texas Register
in accordance with secondary selection process requirements.

TRD-200308586
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Filed: December 15, 2003

♦ ♦ ♦
Request for Proposal for Relocation Services

The Texas Department of Human Services (DHS) announces a request
for proposal (RFP) for the delivery of relocation services to Medicaid-
eligible nursing facility residents, including children and young and
older adults, seeking community living arrangements. DHS intends to
provide relocation services statewide and will accept proposals from:

a single contractor proposing to provide statewide services;

a single contractor managing a number of sub-contractors to ensure
statewide coverage; and

multiple contractors proposing to provide services in specific DHS re-
gional sites. Site I includes DHS regions 1, 2, 9, and 10; Site II includes
DHS regions 4 and 5; Site III includes DHS regions 6, 8, and 11; and
Site IV includes DHS regions 3 and 7.

Offeror’s Conference: A teleconference will be held from 9:00 a.m.
to 11:30 a.m. Central Daylight Time on January 6, 2004, for po-
tential offerors to receive a briefing from DHS on this RFP and to ask
questions. To participate in the teleconference, the potential offerors
must submit a notification of intent to participate (including potential
offeror’s name, phone number, address, and contact person) to the DHS
contact person by no later than January 5, 2004. Notification of tele-
conference and access details will be communicated to interested par-
ties who respond timely to the notification of intent to participate.

Closing Date: All proposals must be postmarked by no later than
the closing date, January 26, 2004. The original proposal and two
copies must be mailed to the contact person for this RFP.

Contact Person: To obtain an RFP packet, please write to Lily Vela,
Promoting Independence Initiative, DHS, 701 W. 51st Street, Mail
Code W-511, Austin, TX 78751, or P.O. Box 149030, Mail Code
W-511, Austin, TX 78714-9030, or fax: 512-438-5504.
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TRD-200308617
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Filed: December 17, 2003

♦ ♦ ♦
Texas Department of Insurance
Company Licensing

Application to change the name of AMERICAN GUARANTY TI-
TLE COMPANY to AMERICAN GUARANTY TITLE INSURANCE
COMPANY, a foreign title company. The home office is in Oklahoma
City, Oklahoma.

Any objections must be filed with the Texas Department of Insurance,
addressed to the attention of Godwin Ohaechesi, 333 Guadalupe Street,
M/C 305-2C, Austin, Texas 78701.

TRD-200308624
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: December 17, 2003

♦ ♦ ♦
Texas Lottery Commission

Instant Game Number 389 "Double It"

1.0 Name and Style of Game.

A. The name of Instant Game No. 389 is "DOUBLE IT!". The play
style is "match up with doubler".

1.1 Price of Instant Ticket.

A. Tickets for Instant Game No. 389 shall be $2.00 per ticket.

1.2 Definitions in Instant Game No. 389.

A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol - One of the symbols which appears under the La-
tex Overprint on the front of the ticket. Each Play Symbol is printed
in Symbol font in black ink in positive. The possible play symbols
are: $1.00, $2.00, $4.00, $5.00, $10.00, $20.00, $50.00, $100, $500,
$1,000, $20,000 and STAR SYMBOL.

D. Play Symbol Caption - the small printed material appearing below
each Play Symbol which explains the Play Symbol. One and only one
of these Play Symbol Captions appear under the appropriate Play Sym-
bol and each is printed in caption font in black ink in positive. The Play
Symbol Caption which corresponds with and verifies each Play Sym-
bol is as follows:

E. Retailer Validation Code - Three (3) small letters found under the
removable scratch-off covering in the play area, which retailers use to
verify and validate instant winners. The possible validation codes are:
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Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ , which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 (thirteen) digit number appearing under
the latex scratch-off covering on the front of the ticket. There is a four
(4) digit security number which will be boxed and placed randomly
within the Serial Number. The remaining nine (9) digits of the Serial
Number are the Validation Number. The Serial Number is positioned
beneath the bottom row of play data in the scratched-off play area. The
format will be: 0000000000000.

G. Low-Tier Prize - A prize of $2.00, $4.00, $5.00, $10.00, or $20.00.

H. Mid-Tier Prize - A prize of $40.00, $100, or $500.

I. High-Tier Prize - A prize of $1,000 or $20,000.

J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (389), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 000 and end
with 249 within each pack. The format will be: 389-0000001-000.

L. Pack - A pack of "DOUBLE IT!" Instant Game tickets contain 250
tickets, which are packed in plastic shrink-wrapping and fanfolded in
pages of two (2). Tickets 000 and 001 will be on the top page, ticket
002 and 003 will be on the next page, and so on, and tickets 248 and
249 will be on the last page. Please note the books will be in an A-B
configuration.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"DOUBLE IT!" Instant Game No. 389 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "DOUBLE IT!" Instant Game is determined once
the latex on the ticket is scratched off to expose 24 (twenty-four) play
symbols. Each game is played separately. In each game, if the player
reveals three (3) identical amounts, the player will win that amount
indicated. If the player reveals two (2) identical amounts and a the
designated play symbol, STAR, the player will win double the prize
indicated. No portion of the display printing nor any extraneous matter
whatsoever shall be usable or playable as a part of the Instant Game.

2.1 Instant Ticket Validation Requirements.

A. To be a valid Instant Game ticket, all of the following requirements
must be met:

1. Exactly 24 (twenty-four) Play Symbols must appear under the latex
overprint on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play
Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink except for
dual image games;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly 24
(twenty-four) Play Symbols under the latex overprint on the front por-
tion of the ticket, exactly one Serial Number, exactly one Retailer Val-
idation Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;

16. Each of the 24 (twenty-four) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures.

17. Each of the 24 (twenty-four) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on file at the Texas Lottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
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Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets will not have identical "spot for
spot" play data.

B. Within a game, there will be no four or more like play symbols.

C. Within a game, no more than two (2) pairs of like play symbols on
a ticket.

D. When the doubler symbol appears in a winning game, there will be
no more than two like play symbol in that game.

E. No duplicate non-winning games.

2.3 Procedure for Claiming Prizes.

A. To claim a "DOUBLE IT!" Instant Game prize of $2.00, $4.00,
$5.00, $10.00, $20.00, $40.00, $100, or $500, a claimant shall sign
the back of the ticket in the space designated on the ticket and present
the winning ticket to any Texas Lottery Retailer. The Texas Lottery
Retailer shall verify the claim and, if valid, and upon presentation of
proper identification, make payment of the amount due the claimant
and physically void the ticket; provided that the Texas Lottery Retailer
may, but is not, in some cases, required to pay a $40.00, $100, or $500
ticket. In the event the Texas Lottery Retailer cannot verify the claim,
the Texas Lottery Retailer shall provide the claimant with a claim form
and instruct the claimant on how to file a claim with the Texas Lottery.
If the claim is validated by the Texas Lottery, a check shall be for-
warded to the claimant in the amount due. In the event the claim is not
validated, the claim shall be denied and the claimant shall be notified
promptly. A claimant may also claim any of the above prizes under the
procedure described in Section 2.3.B and Section 2.3.C of these Game
Procedures.

B. To claim a "DOUBLE IT!" Instant Game prize of $1,000 or $20,000,
the claimant must sign the winning ticket and present it at one of the
Texas Lottery’s Claim Centers. If the claim is validated by the Texas
Lottery, payment will be made to the bearer of the validated winning
ticket for that prize upon presentation of proper identification. When
paying a prize of $600 or more, the Texas Lottery shall file the appro-
priate income reporting form with the Internal Revenue Service (IRS)
and shall withhold federal income tax at a rate set by the IRS if re-
quired. In the event that the claim is not validated by the Texas Lottery,
the claim shall be denied and the claimant shall be notified promptly.

C. As an alternative method of claiming a "DOUBLE IT!" Instant Game
prize, the claimant must sign the winning ticket, thoroughly complete a
claim form, and mail both to: Texas Lottery Commission, Post Office
Box 16600, Austin, Texas 78761-6600. The risk of sending a ticket
remains with the claimant. In the event that the claim is not validated
by the Texas Lottery, the claim shall be denied and the claimant shall
be notified promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resource Code;

4. in default on a loan made under Chapter 52, Education Code; or

5. in default on a loan guaranteed under Chapter 57, Education Code

E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "DOUBLE
IT!" Instant Game, the Texas Lottery shall deliver to an adult member
of the minor’s family or the minor’s guardian a check or warrant in the
amount of the prize payable to the order of the minor.

2.6 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game as
set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.

2.7 Disclaimer. The number of actual prizes in a game may vary based
on sales, distribution, testing, and number of prizes claimed. An Instant
Game ticket may continue to be sold even when all the top prizes have
been claimed.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated therefore, a ticket shall
be owned by the physical possessor of said ticket. When a signature is
placed on the back of the ticket in the space designated therefore, the
player whose signature appears in that area shall be the owner of the
ticket and shall be entitled to any prize attributable thereto. Notwith-
standing any name or names submitted on a claim form, the Executive
Director shall make payment to the player whose signature appears on
the back of the ticket in the space designated therefore. If more than
one name appears on the back of the ticket, the Executive Director will
require that one of those players whose name appears thereon be des-
ignated by such players to receive payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
10,080,000 tickets in the Instant Game No. 389. The approximate
number and value of prizes in the game are as follows:
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 389 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 389, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all final decisions of the Executive Director.

TRD-200308496
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: December 11, 2003

♦ ♦ ♦
Instant Game Number 392 "Tic Tac Toad"

1.0 Name and Style of Game.

A. The name of Instant Game No. 392 is "TIC TAC TOAD". The play
style is "three in a line".

1.1 Price of Instant Ticket.

A. Tickets for Instant Game No. 392 shall be $1.00 per ticket.

1.2 Definitions in Instant Game No. 392.

A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol - One of the symbols which appears under the Latex
Overprint on the front of the ticket. Each Play Symbol is printed in
Symbol font in black ink in positive. The possible play symbols are:
X SYMBOL, [ ] SYMBOL, TOAD SYMBOL, $1.00, $2.00, $3.00,
$10.00, $20.00, $50.00, $100, $200, and $500.

D. Play Symbol Caption- the small printed material appearing below
each Play Symbol which explains the Play Symbol. One and only one
of these Play Symbol Captions appears under each Play Symbol and
each is printed in caption font in black ink in positive. The Play Symbol
Caption which corresponds with and verifies each Play Symbol is as
follows:
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E. Retailer Validation Code - Three (3) small letters found under the
removable scratch-off covering in the play area, which retailers use to
verify and validate instant winners. The possible validation codes are:

Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ , which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 (thirteen) digit number appearing under
the latex scratch-off covering on the front of the ticket. There is a four
(4) digit security number which will be boxed and placed randomly
within the Serial Number. The remaining nine (9) digits of the Serial
Number are the Validation Number. The Serial Number is positioned
beneath the bottom row of play data in the scratched-off play area. The
format will be: 0000000000000.

G. Low-Tier Prize - A prize of $1.00, $2.00, $3.00, $10.00, or $20.00.

H. Mid-Tier Prize - A prize of $50.00, $100, $200, $500.

I. High-Tier Prize- No high-tier prize in this game.

J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (392), a seven (7) digit pack number, and

a three (3) digit ticket number. Ticket numbers start with 000 and end
with 249 within each pack. The format will be: 392-0000001-000.

L. Pack - A pack of "TIC TAC TOAD" Instant Game tickets contains
250 tickets, which are packed in plastic shrink-wrapping and fanfolded
in pages of five (5). Tickets 000 to 004 will be on the top page; tickets
005 to 009 on the next page, etc.; and tickets 245 to 249 will be on
the last page. Ticket 000 and 249 will be folded down to expose the
pack-ticket number through the shrink-wrap.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"TIC TAC TOAD" Instant Game No. 392 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "TIC TAC TOAD" Instant Game is determined
once the latex on the ticket is scratched off to expose ten (10) play sym-
bols. If the player reveals three identical play "TOAD SYMBOLS" in
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the play area on the same ticket either diagonally, vertically, or hor-
izontally, the player will win the prize indicated. No portion of the
display printing nor any extraneous matter whatsoever shall be usable
or playable as a part of the Instant Game.

2.1 Instant Ticket Validation Requirements.

A. To be a valid Instant Game ticket, all of the following requirements
must be met:

1. Exactly 10 (ten) Play Symbols must appear under the latex overprint
on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, and each Play Symbol must agree with its Play Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink except for
dual image games;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly 10
(ten) Play Symbols under the latex overprint on the front portion of
the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;

16. Each of the 10 (ten) Play Symbols must be exactly one of those
described in Section 1.2.C of these Game Procedures.

17. Each of the 10 (ten) Play Symbols on the ticket must be printed
in the Symbol font and must correspond precisely to the artwork on
file at the Texas Lottery; the ticket Serial Numbers must be printed in
the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. No adjacent non-winning tickets will contain identical play symbols
in the same locations.

B. No occurrence of three (3) symbols in a row, column or diagonal
except the toad symbol.

C. Every ticket will contain at least four (4) toad symbols.

2.3 Procedure for Claiming Prizes.

A. To claim a "TIC TAC TOAD" Instant Game prize of $1.00, $2.00,
$3.00, $10.00, $20.00, $50.00, $100, $200, or $500 a claimant shall
sign the back of the ticket in the space designated on the ticket and
present the winning ticket to any Texas Lottery Retailer. The Texas
Lottery Retailer shall verify the claim and, if valid, and upon presen-
tation of proper identification, make payment of the amount due the
claimant and physically void the ticket; provided that the Texas Lot-
tery Retailer may, but is not, in some cases, required to pay a $50.00,
$100, $200, or $500 ticket. In the event the Texas Lottery Retailer
cannot verify the claim, the Texas Lottery Retailer shall provide the
claimant with a claim form and instruct the claimant on how to file a
claim with the Texas Lottery. If the claim is validated by the Texas
Lottery, a check shall be forwarded to the claimant in the amount due.
In the event the claim is not validated, the claim shall be denied and
the claimant shall be notified promptly. A claimant may also claim any
of the above prizes under the procedure described in Section 2.3.B and
2.3.C of these Game Procedures.

B. As an alternative method of claiming a "TIC TAC TOAD" Instant
Game prize, the claimant must sign the winning ticket, thoroughly com-
plete a claim form, and mail both to: Texas Lottery Commission, Post
Office Box 16600, Austin, Texas 78761-6600. The risk of sending a
ticket remains with the claimant. In the event that the claim is not val-
idated by the Texas Lottery, the claim shall be denied and the claimant
shall be notified promptly.

C. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resource Code;

4. in default on a loan made under Chapter 52, Education Code; or

5. in default on a loan guaranteed under Chapter 57, Education Code
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D. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.C of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the age
of 18 years is entitled to a cash prize of less than $600 from the "TIC
TAC TOAD" Instant Game, the Texas Lottery shall deliver to an adult
member of the minor’s family or the minor’s guardian a check or war-
rant in the amount of the prize payable to the order of the minor.

2.6 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game as
set forth in Texas Government Code Section 466.408. Any prize not

claimed within that period, and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.

2.7 Disclaimer. The number of actual prizes in a game may vary based
on sales, distribution, testing, and number of prizes claimed. An instant
ticket game may continue to be sold even when all the top prizes have
been claimed.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated therefore, a ticket shall
be owned by the physical possessor of said ticket. When a signature is
placed on the back of the ticket in the space designated therefore, the
player whose signature appears in that area shall be the owner of the
ticket and shall be entitled to any prize attributable thereto. Notwith-
standing any name or names submitted on a claim form, the Executive
Director shall make payment to the player whose signature appears on
the back of the ticket in the space designated therefore. If more than
one name appears on the back of the ticket, the Executive Director will
require that one of those players whose name appears thereon be des-
ignated by such players to receive payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
20,160,000 tickets in the Instant Game No. 392. The approximate
number and value of prizes in the game are as follows:

A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 392 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 392, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant

to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all final decisions of the Executive Director.

TRD-200308559
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: December 12, 2003

♦ ♦ ♦
Instant Game Number 401 "Thirty One"
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1.0 Name and Style of Game.

A. The name of Instant Game No. 401 is "THIRTY ONE". The play
style in each game is "add up".

1.1 Price of Instant Ticket.

A. Tickets for Instant Game No. 401 shall be $3.00 per ticket.

1.2 Definitions in Instant Game No. 401.

A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol - One of the symbols which appears under the Latex
Overprint on the front of the ticket. Each Play Symbol is printed in
Symbol font in black ink in positive. The possible play symbols are:
A, K, Q, J, 10, 9, 8, 7, 6, 5, 4, 3, and 2.

D. Play Symbol Caption- the small printed material appearing below
each Play Symbol which explains the Play Symbol. One and only one
of these Play Symbol Captions appear under the appropriate Play Sym-
bol and each is printed in caption font in black ink in positive. The Play
Symbol Caption which corresponds with and verifies each Play Sym-
bol is as follows:

E. Retailer Validation Code - Three (3) small letters found under the
removable scratch-off covering in the play area, which retailers use to

verify and validate instant winners. The possible validation codes are:
Table 2 of this section.

Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ , which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 (thirteen) digit number appearing under
the latex scratch-off covering on the front of the ticket. There is a four
(4) digit security number which will be boxed and placed randomly
within the Serial Number. The remaining nine (9) digits of the Serial
Number are the Validation Number. The Serial Number is positioned
beneath the bottom row of play data in the scratched-off play area. The
format will be: 0000000000000.

G. Low-Tier Prize - A prize of $3.00, $5.00, $10.00, $12.00, or $20.00.

H. Mid-Tier Prize - A prize of $31.00, $50.00, $100, or $300.

I. High-Tier Prize- A prize of $1,000, $3,100 or $31,000.

J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (401), a seven (7) digit pack number, and
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a three (3) digit ticket number. Ticket numbers start with 000 and end
with 124 within each pack. The format will be: 401-0000001-000.

L. Pack - A pack of "THIRTY ONE" Instant Game tickets contain 125
tickets, which are packed in plastic shrink-wrapping and fanfolded in
pages of one (1). There will be two (2) fanfold configurations for this
game. Configuration A will show the front of ticket 000 and the back
of ticket 124. Configuration B will show the back of ticket 000 and the
front of ticket 124.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"THIRTY ONE" Instant Game No. 401 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket. A
prize winner in the "THIRTY ONE" Instant Game is determined once
the latex on the ticket is scratched off to expose 36 (thirty-six) play
symbols. Within each individual game, if the player reveals three play
symbols either diagonally, vertically, or horizontally which when added
up is equal to "31", the player will win the prize indicated by the ar-
row. Play symbols J, Q, and K will equal 10. Play symbol A will equal
11. All other play symbol cards will equal the numeric face value of
that play symbol card. No portion of the display printing nor any ex-
traneous matter whatsoever shall be usable or playable as a part of the
Instant Game.

2.1 Instant Ticket Validation Requirements.

A. To be a valid Instant Game ticket, all of the following requirements
must be met:

1. Exactly 36 (thirty-six) Play Symbols must appear under the latex
overprint on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play
Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink except for
dual image games;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly 36
(thirty-six) Play Symbols under the latex overprint on the front portion
of the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;

16. Each of the 36 (thirty-six) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures.

17. Each of the 36 (thirty-six) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on file at the Texas Lottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets will not have identical "spot for
spot" play data.

B. No duplicate games on a ticket spot for spot.

C. In any given row, column or diagonal in a game there will never be
a total greater than 31.

D. There will be no occurrence of three (3) like cards in a row, column
or diagonal.

E. There will only be one win per game.

2.3 Procedure for Claiming Prizes.

A. To claim a " THIRTY ONE " Instant Game prize of $3.00, $5.00,
$10.00, $12.00, $20.00, $31.00, $50.00, $100, or $300, a claimant shall
sign the back of the ticket in the space designated on the ticket and
present the winning ticket to any Texas Lottery Retailer. The Texas
Lottery Retailer shall verify the claim and, if valid, and upon presen-
tation of proper identification, make payment of the amount due the
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claimant and physically void the ticket; provided that the Texas Lot-
tery Retailer may, but is not, in some cases, required to pay a $31.00,
$50.00, $100, or $300 ticket. In the event the Texas Lottery Retailer
cannot verify the claim, the Texas Lottery Retailer shall provide the
claimant with a claim form and instruct the claimant on how to file a
claim with the Texas Lottery. If the claim is validated by the Texas
Lottery, a check shall be forwarded to the claimant in the amount due.
In the event the claim is not validated, the claim shall be denied and
the claimant shall be notified promptly. A claimant may also claim any
of the above prizes under the procedure described in Section 2.3.B and
Section 2.3.C of these Game Procedures.

B. To claim a "THIRTY ONE" Instant Game prize of $1,000, $3,100,
or $31,000, the claimant must sign the winning ticket and present it at
one of the Texas Lottery’s Claim Centers. If the claim is validated by
the Texas Lottery, payment will be made to the bearer of the validated
winning ticket for that prize upon presentation of proper identification.
When paying a prize of $600 or more, the Texas Lottery shall file the
appropriate income reporting form with the Internal Revenue Service
(IRS) and shall withhold federal income tax at a rate set by the IRS
if required. In the event that the claim is not validated by the Texas
Lottery, the claim shall be denied and the claimant shall be notified
promptly.

C. As an alternative method of claiming a "THIRTY ONE" Instant
Game prize, the claimant must sign the winning ticket, thoroughly com-
plete a claim form, and mail both to: Texas Lottery Commission, Post
Office Box 16600, Austin, Texas 78761-6600. The risk of sending a
ticket remains with the claimant. In the event that the claim is not val-
idated by the Texas Lottery, the claim shall be denied and the claimant
shall be notified promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resource Code;

4. in default on a loan made under Chapter 52, Education Code; or

5. in default on a loan guaranteed under Chapter 57, Education Code

E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "THIRTY
ONE" Instant Game, the Texas Lottery shall deliver to an adult member
of the minor’s family or the minor’s guardian a check or warrant in the
amount of the prize payable to the order of the minor.

2.6 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game as
set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.

2.7 Disclaimer. The number of actual prizes in a game may vary based
on sales, distribution, testing, and number of prizes claimed. An Instant
Game ticket may continue to be sold even when all the top prizes have
been claimed.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated therefore, a ticket shall
be owned by the physical possessor of said ticket. When a signature is
placed on the back of the ticket in the space designated therefore, the
player whose signature appears in that area shall be the owner of the
ticket and shall be entitled to any prize attributable thereto. Notwith-
standing any name or names submitted on a claim form, the Executive
Director shall make payment to the player whose signature appears on
the back of the ticket in the space designated therefore. If more than
one name appears on the back of the ticket, the Executive Director will
require that one of those players whose name appears thereon be des-
ignated by such players to receive payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
6,000,000 tickets in the Instant Game No. 401. The approximate num-
ber and value of prizes in the game are as follows:
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 401 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 401, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all final decisions of the Executive Director.

TRD-200308560
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: December 12, 2003

♦ ♦ ♦
Instant Game Number 422 "Midas Touch"

1.0 Name and Style of Game.

A. The name of Instant Game No. 422 is "MIDAS TOUCH". The play
style is "key number match with auto win".

1.1 Price of Instant Ticket.

A. Tickets for Instant Game No. 422 shall be $2.00 per ticket.

1.2 Definitions in Instant Game No. 422.

A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol - One of the symbols which appears under the Latex
Overprint on the front of the ticket. Each Play Symbol is printed
in Symbol font in black ink in positive. The possible play symbols
are: 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,
$1.00, $2.00, $4.00, $10.00, $20.00, $50.00, $200, $1,000, $25,000,
GOLD BAR SYMBOL, STACK OF BILLS SYMBOL, DOLLAR
SIGN SYMBOL, POT OF GOLD SYMBOL, STACK OF COINS
SYMBOL, and CROWN SYMBOL.

D. Play Symbol Caption- the small printed material appearing below
each Play Symbol which explains the Play Symbol. One and only one
of these Play Symbol Captions appears under each Play Symbol and
each is printed in caption font in black ink in positive. The Play Symbol
Caption which corresponds with and verifies each Play Symbol is as
follows:

28 TexReg 11658 December 26, 2003 Texas Register



E. Retailer Validation Code - Three small letters found under the re-
movable scratch-off covering in the play area, which retailers use to
verify and validate instant winners. The possible validation codes are:
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Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ , which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 digit number appearing under the latex
scratch-off covering on the front of the ticket. There is a four (4) digit
security number which will be boxed and placed randomly within the
Serial Number. The remaining nine (9) digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
bottom row of play data in the scratched-off play area. The format will
be: 0000000000000.

G. Low-Tier Prize - A prize of $2.00, $4.00, $5.00, $8.00, $10.00,
$12.00, or $20.00.

H. Mid-Tier Prize - A prize of $50.00 or $200.

I. High-Tier Prize- A prize of $1,000, or $25,000.

J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (422), a seven (7) digit pack number and
a three (3) digit ticket number. Ticket numbers start with 000 and end
with 249 within each pack. The format will be: 422-0000001-000.

L. Pack - A pack of "MIDAS TOUCH" Instant Game tickets contains
250 tickets, which are packed in plastic shrink-wrapping and fanfolded
in pages of two (2). Tickets 000 and 001 will be on the top page and
tickets 002 and 003 will be on the next page, and so forth, and tickets
248 and 249 will be on the last page. Please note the books will be in
A- B configuration.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"MIDAS TOUCH" Instant Game No. 422 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "MIDAS TOUCH" Instant Game is determined
once the latex on the ticket is scratched off to expose 19 (nineteen) play

symbols. If the player matches the play symbol, YOUR NUMBERS,
to the designated key play symbol, WINNING NUMBERS, the player
will win the corresponding prize. If the player reveals a designated play
symbol, gold bar, in the BONUS BOX the player will win all eight (8)
prizes indicated automatically. No portion of the display printing nor
any extraneous matter whatsoever shall be usable or playable as a part
of the Instant Game.

2.1 Instant Ticket Validation Requirements.

A. To be a valid Instant Game ticket, all of the following requirements
must be met:

1. Exactly 19 (nineteen) Play Symbols must appear under the latex
overprint on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, and each Play Symbol must agree with its Play Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink except for
dual image games;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly 19
(nineteen) Play Symbols under the latex overprint on the front portion
of the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
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16. Each of the 19 (nineteen) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures.

17. Each of the 19 (nineteen) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on file at the Texas Lottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on file
at the Texas Lottery; and the Pack-Ticket Number must be printed in
the Pack-Ticket Number font and must correspond precisely to the art-
work on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. No duplicate non-winning Your Number play symbols on a ticket.

B. No duplicate non-winning prize symbols on a ticket.

C. Consecutive non-winning tickets will not have identical play data,
spot for spot.

D. No duplicate Winning Number play symbols on a ticket.

E. No Your Number play symbol will match either Winning Number
play symbol when the "gold bar" symbol appears.

F. Non-winning prize symbols will never be the same as the winning
prize symbol(s).

G. No prize amount in a non-winning spot will correspond with the
Your Number play symbol (i.e. 5 and $5).

2.3 Procedure for Claiming Prizes.

A. To claim a "MIDAS TOUCH" Instant Game prize of $2.00, $4.00,
$5.00, $8.00 $10.00, $12.00, $20.00, $50.00, or $200, a claimant shall
sign the back of the ticket in the space designated on the ticket and
present the winning ticket to any Texas Lottery Retailer. The Texas
Lottery Retailer shall verify the claim and, if valid, and upon presen-
tation of proper identification, make payment of the amount due the
claimant and physically void the ticket; provided that the Texas Lot-
tery Retailer may, but is not, in some cases, required to pay a $50.00
or $200 ticket. In the event the Texas Lottery Retailer cannot verify
the claim, the Texas Lottery Retailer shall provide the claimant with a
claim form and instruct the claimant on how to file a claim with the
Texas Lottery. If the claim is validated by the Texas Lottery, a check
shall be forwarded to the claimant in the amount due. In the event the
claim is not validated, the claim shall be denied and the claimant shall
be notified promptly. A claimant may also claim any of the above prizes
under the procedure described in Section 2.3.B and 2.3.C of these Game
Procedures.

B. To claim a "MIDAS TOUCH" Instant Game prize of $1,000 or
$25,000 the claimant must sign the winning ticket and present it at
one of the Texas Lottery’s Claim Centers. If the claim is validated by
the Texas Lottery, payment will be made to the bearer of the validated
winning ticket for that prize upon presentation of proper identification.
When paying a prize of $600 or more, the Texas Lottery shall file the
appropriate income reporting form with the Internal Revenue Service
(IRS) and shall withhold federal income tax at a rate set by the IRS if re-
quired. In the event that the claim is not validated by the Texas Lottery,
the claim shall be denied and the claimant shall be notified promptly.

C. As an alternative method of claiming a "MIDAS TOUCH" Instant
Game prize, the claimant must sign the winning ticket, thoroughly com-
plete a claim form, and mail both to: Texas Lottery Commission, Post
Office Box 16600, Austin, Texas 78761-6600. The risk of sending a
ticket remains with the claimant. In the event that the claim is not val-
idated by the Texas Lottery, the claim shall be denied and the claimant
shall be notified promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resource Code;

4. in default on a loan made under Chapter 52, Education Code; or

5. in default on a loan guaranteed under Chapter 57, Education Code

E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the age
of 18 years is entitled to a cash prize of less than $600 from the "MI-
DAS TOUCH" Instant Game, the Texas Lottery shall deliver to an adult
member of the minor’s family or the minor’s guardian a check or war-
rant in the amount of the prize payable to the order of the minor.

2.6 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game as
set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.
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2.7 Disclaimer. The number of actual prizes in a game may vary based
on sales, distribution, testing, and number of prizes claimed. An Instant
Game ticket may continue to be sold even when all the top prizes have
been claimed.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated therefore, a ticket shall
be owned by the physical possessor of said ticket. When a signature is
placed on the back of the ticket in the space designated therefore, the
player whose signature appears in that area shall be the owner of the
ticket and shall be entitled to any prize attributable thereto. Notwith-
standing any name or names submitted on a claim form, the Executive

Director shall make payment to the player whose signature appears on
the back of the ticket in the space designated therefore. If more than
one name appears on the back of the ticket, the Executive Director will
require that one of those players whose name appears thereon be des-
ignated by such players to receive payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
10,080,000 tickets in the Instant Game No. 422. The approximate
number and value of prizes in the game are as follows:

A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 422 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 422, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all final decisions of the Executive Director.

TRD-200308562
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: December 12, 2003

♦ ♦ ♦
Instant Game Number 426 "$500,000 Payday"

1.0 Name and Style of Game.

A. The name of Instant Game No. 426 is "$500,000 PAYDAY". The
play style in Game 1 is "yours beats theirs". The play style in Game 2 is
"key symbol match". The play style in Game 3 is "key number match".

1.1 Price of Instant Ticket.

A. Tickets for Instant Game No. 426 shall be $10.00 per ticket.

1.2 Definitions in Instant Game No. 426.

A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol - One of the symbols which appears under the La-
tex Overprint on the front of the ticket. Each Play Symbol is printed
in Symbol font in black ink in positive. The possible play symbols
are: 1, 2, 3,4 5, 6, 7, 8, 9, 10, 11 ,12, 13, 14, 15, 16, 17, 18, 19, 20,
21, 22, 23, 24, $1.00, $2.00, $5.00, $10.00, $15.00, $20.00, $50.00,
$100, $500, $1,000, $10,000, $500,000, POT OF GOLD SYMBOL,
COIN SYMBOL, DIAMOND SYMBOL, MONEY BAG SYMBOL,
TOP HAT SYMBOL, BAR OF GOLD SYMBOL, STACK OF CHIPS
SYMBOL, MONEY SIGN SYMBOL, and WHEEL SYMBOL.
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D. Play Symbol Caption - the small printed material appearing below
each Play Symbol which explains the Play Symbol. One and only one
of these Play Symbol Captions appear under the appropriate Play Sym-
bol and each is printed in caption font in black ink in positive. The Play
Symbol Caption which corresponds with and verifies each Play Sym-
bol is as follows:
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E. Retailer Validation Code - Three (3) small letters found under the
removable scratch-off covering in the play area, which retailers use to
verify and validate instant winners. The possible validation codes are:

Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ , which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 (thirteen) digit number appearing under
the latex scratch-off covering on the front of the ticket. There is a four
(4) digit security number which will be boxed and placed randomly
within the Serial Number. The remaining nine (9) digits of the Serial
Number are the Validation Number. The Serial Number is positioned
beneath the bottom row of play data in the scratched-off play area. The
format will be: 0000000000000.

G. Low-Tier Prize - A prize of $10.00 or $20.00.

H. Mid-Tier Prize - A prize of $50.00, $100, or $500.

I. High-Tier Prize - A prize of $1,000, $10,000, or $500,000.

J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (426), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 000 and end
with 074 within each pack. The format will be: 426-0000001-000.

L. Pack - A pack of "$500,000 PAYDAY" Instant Game tickets contain
75 tickets, which are packed in plastic shrink-wrapping and fanfolded
in pages of one (1). The packs will alternate. One will show the front
of ticket 000 and back of 074 while the other fold will show the back
of ticket 000 and front of 074.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"$500,000 PAYDAY" Instant Game No. 426 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket. A
prize winner in the "$500,000 PAYDAY" Instant Game is determined
once the latex on the ticket is scratched off to expose 58 (fifty-eight)
play symbols. In Game 1, if the player’s key number play symbol des-
ignated as YOUR SCORE is greater than the key number play symbol
designated as THEIR SCORE, the player will win the prize indicated.
In Game 2, if the player reveals a key play symbol, YOUR SYMBOLS,

that matches the designated key play symbol, LUCKY SYMBOL, the
player will win the prize indicated for that key play symbol. In Game 3,
if the player reveals a key number play symbols, YOUR NUMBERS,
that matches either designated key number play symbol, CASH NUM-
BER, the player will win the prize indicated for that key number play
symbol. No portion of the display printing nor any extraneous matter
whatsoever shall be usable or playable as a part of the Instant Game.

2.1 Instant Ticket Validation Requirements.

A. To be a valid Instant Game ticket, all of the following requirements
must be met:

1. Exactly 58 (fifty-eight) Play Symbols must appear under the latex
overprint on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play
Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink except for
dual image games;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly 58
(fifty-eight) Play Symbols under the latex overprint on the front portion
of the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
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16. Each of the 58 (fifty-eight) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures.

17. Each of the 58 (fifty-eight) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on file at the Texas Lottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets will not have identical play data,
spot for spot.

B. All prize symbols may appear randomly throughout the locations on
non-winning locations.

C. Game 1: No duplicate non-winning games.

D. Game 1: No ties between Yours and Theirs in a game.

E. Game 1: No duplicate non-winning prize symbols.

F. Game 2: Non-winning prize symbols will never be the same as the
winning prize symbol.

G. Game 2: No duplicate non-winning Your Symbols for this game.

H. Game 3: No duplicate Cash Numbers play symbols.

I. Game 3: Non-winning prize symbols will never be the same as the
winning prize symbol(s).

J. Game 3. No duplicate non-winning Your Numbers for this game.

K. Game 3: No prize amount in a non-winning spot will correspond
with the Your Number play symbol (i.e. 5 and $5).

2.3 Procedure for Claiming Prizes.

A. To claim a "$500,000 PAYDAY" Instant Game prize of $10.00,
$20.00, $50.00, $100, or $500, a claimant shall sign the back of the
ticket in the space designated on the ticket and present the winning
ticket to any Texas Lottery Retailer. The Texas Lottery Retailer shall
verify the claim and, if valid, and upon presentation of proper identi-
fication, make payment of the amount due the claimant and physically
void the ticket; provided that the Texas Lottery Retailer may, but is
not, in some cases, required to pay a $50.00, $100, or $500 ticket. In
the event the Texas Lottery Retailer cannot verify the claim, the Texas

Lottery Retailer shall provide the claimant with a claim form and in-
struct the claimant on how to file a claim with the Texas Lottery. If the
claim is validated by the Texas Lottery, a check shall be forwarded to
the claimant in the amount due. In the event the claim is not validated,
the claim shall be denied and the claimant shall be notified promptly.
A claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and Section 2.3.C of these Game Procedures.

B. To claim a "$500,000 PAYDAY" Instant Game prize of $1,000,
$10,000, or $500,000 the claimant must sign the winning ticket and
present it at one of the Texas Lottery’s Claim Centers. If the claim is
validated by the Texas Lottery, payment will be made to the bearer of
the validated winning ticket for that prize upon presentation of proper
identification. When paying a prize of $600 or more, the Texas Lottery
shall file the appropriate income reporting form with the Internal Rev-
enue Service (IRS) and shall withhold federal income tax at a rate set
by the IRS if required. In the event that the claim is not validated by
the Texas Lottery, the claim shall be denied and the claimant shall be
notified promptly.

C. As an alternative method of claiming a "$500,000 PAYDAY" Instant
Game prize, the claimant must sign the winning ticket, thoroughly com-
plete a claim form, and mail both to: Texas Lottery Commission, Post
Office Box 16600, Austin, Texas 78761-6600. The risk of sending a
ticket remains with the claimant. In the event that the claim is not val-
idated by the Texas Lottery, the claim shall be denied and the claimant
shall be notified promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resource Code;

4. in default on a loan made under Chapter 52, Education Code; or

5. in default on a loan guaranteed under Chapter 57, Education Code

E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "$500,000
PAYDAY" Instant Game, the Texas Lottery shall deliver to an adult
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member of the minor’s family or the minor’s guardian a check or war-
rant in the amount of the prize payable to the order of the minor.

2.6 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game as set
forth in Tex. Government Code Sec. 466.408. Any prize not claimed
within that period, and in the manner specified in these Game Proce-
dures and on the back of each ticket, shall be forfeited.

2.7 Disclaimer. The number of actual prizes in a game may vary based
on sales, distribution, testing, and number of prizes claimed. An Instant
Game ticket may continue to be sold even when all the top prizes have
been claimed.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated therefore, a ticket shall

be owned by the physical possessor of said ticket. When a signature is
placed on the back of the ticket in the space designated therefore, the
player whose signature appears in that area shall be the owner of the
ticket and shall be entitled to any prize attributable thereto. Notwith-
standing any name or names submitted on a claim form, the Executive
Director shall make payment to the player whose signature appears on
the back of the ticket in the space designated therefore. If more than
one name appears on the back of the ticket, the Executive Director will
require that one of those players whose name appears thereon be des-
ignated by such players to receive payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
3,000,000 tickets in the Instant Game No. 426. The approximate num-
ber and value of prizes in the game are as follows:

A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 426 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 426, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all final decisions of the Executive Director.

TRD-200308494
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: December 11, 2003

♦ ♦ ♦
Instant Game Number 433 "Weekly Grand"

1.0 Name and Style of Game.

A. The name of Instant Game No. 433 is "WEEKLY GRAND". The
play style for Game 1 is "your beats theirs". The play style of Game 2
is "match up". The play style of Game 3 is "match up".

1.1 Price of Instant Ticket.

A. Tickets for Instant Game No. 433 shall be $2.00 per ticket.

1.2 Definitions in Instant Game No. 433.

A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol - One of the symbols which appears under the Latex
Overprint on the front of the ticket. Each Play Symbol is printed in
Symbol font in black ink in positive. The possible play symbols are:
1, 2, 3, 4, 5, 6, 7, 8, 9, $1.00, $2.00, $4.00, $5.00, $10.00, $40.00,
$100, $300, MONEY BAG SYMBOL, GOLD BAR SYMBOL, POT
OF GOLD SYMBOL, TOP HAT SYMBOL, CLOVER SYMBOL, DI-
AMOND SYMBOL, and GRAND SYMBOL.

D. Play Symbol Caption - the small printed material appearing below
each Play Symbol which explains the Play Symbol. One and only one
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of these Play Symbol Captions appear under the appropriate Play Sym-
bol and each is printed in caption font in black ink in positive. The Play

Symbol Caption which corresponds with and verifies each Play Sym-
bol is as follows:

E. Retailer Validation Code - Three (3) small letters found under the
removable scratch-off covering in the play area, which retailers use to
verify and validate instant winners. The possible validation codes are:

Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ , which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 (thirteen) digit number appearing under
the latex scratch-off covering on the front of the ticket. There is a four
(4) digit security number which will be boxed and placed randomly
within the Serial Number. The remaining nine (9) digits of the Serial
Number are the Validation Number. The Serial Number is positioned
beneath the bottom row of play data in the scratched-off play area. The
format will be: 0000000000000.
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G. Low-Tier Prize - A prize of $2.00, $4.00, $5.00, $10.00, or $20.00.

H. Mid-Tier Prize - A prize of $40.00, or $300.

I. High-Tier Prize - A prize of $1,000 or $1,000 per week for $20 years.

J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (433), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 000 and end
with 249 within each pack. The format will be: 433-0000001-000.

L. Pack - A pack of "WEEKLY GRAND" Instant Game tickets contain
250 tickets, which are packed in plastic shrink-wrapping and fanfolded
in pages of two (2). Tickets 000 and 001 will be on the top page; tickets
002 and 003 will be on the next page, and so forth, and tickets 248-249
on the last page. Please note the books will be in an A-B configuration.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"WEEKLY GRAND" Instant Game No. 433 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket. A
prize winner of the "WEEKLY GRAND" Instant Game is determined
once the latex on the ticket is scratched off to expose 15 (fifteen) play
symbols. In Game 1, if the player reveals a play symbol designated as
YOUR NUMBER that is greater than the play symbol designated as
THEIR NUMBER, in any one row horizontally across, the player will
win the prize indicated for that row. If the player reveals the GRAND
symbol, as part of the wining combination of the game, the player will
win $1,000 per week for 20 years. In Game 2, if the player matches 3
identical play symbol amounts, the player will win the prize indicated.
If the player gets 3 identical GRAND play symbols, the player will win
$1,000 per week for 20 years. In Game 3, if the player reveals 2 iden-
tical play symbols out of 3 symbols, the player will win $20 instantly.
No portion of the display printing nor any extraneous matter whatso-
ever shall be usable or playable as a part of the Instant Game.

2.1 Instant Ticket Validation Requirements.

A. To be a valid Instant Game ticket, all of the following requirements
must be met:

1. Exactly 15 (fifteen) Play Symbols must appear under the latex over-
print on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play
Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink except for
dual image games;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly 15
(fifteen) Play Symbols under the latex overprint on the front portion of
the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;

16. Each of the 15 (fifteen) Play Symbols must be exactly one of those
described in Section 1.2.C of these Game Procedures.

17. Each of the 15 (fifteen) Play Symbols on the ticket must be printed
in the Symbol font and must correspond precisely to the artwork on
file at the Texas Lottery; the ticket Serial Numbers must be printed in
the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets will not have identical play data,
spot for spot.

B. No three or more like non-winning prize symbols on a ticket.
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C. Non-winning prize symbols will not match a winning prize symbol
on a ticket.

D. The GRAND symbol may only be used in Games 1 and 2.

E. Game 1: No ties between Yours and Theirs in a row.

F. Game 1: No duplicate games on a ticket.

G. Game 1: No duplicate non-winning prize symbols on a ticket.

H. Game 2: No 4 or more of a kind.

2.3 Procedure for Claiming Prizes.

A. To claim a "WEEKLY GRAND" Instant Game prize of $2.00, $4.00,
$5.00, $10.00, $20.00, $40.00, or $300, a claimant shall sign the back
of the ticket in the space designated on the ticket and present the win-
ning ticket to any Texas Lottery Retailer. The Texas Lottery Retailer
shall verify the claim and, if valid, and upon presentation of proper
identification, make payment of the amount due the claimant and phys-
ically void the ticket; provided that the Texas Lottery Retailer may, but
is not, in some cases, required to pay a $40.00 or $300 ticket. In the
event the Texas Lottery Retailer cannot verify the claim, the Texas Lot-
tery Retailer shall provide the claimant with a claim form and instruct
the claimant on how to file a claim with the Texas Lottery. If the claim
is validated by the Texas Lottery, a check shall be forwarded to the
claimant in the amount due. In the event the claim is not validated, the
claim shall be denied and the claimant shall be notified promptly. A
claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and 2.3.C of these Game Procedures.

B. When claiming a "WEEKLY GRAND" Instant Game prize of
GRAND, the claimant must choose one of four (4) payment options
for receiving their prize:

1. Weekly via wire transfer to the claimant/winner’s account. This will
be similar to the current "WEEKLY GRAND" (Game 173) payment
process. With this plan, a payment of $1,000.00 less Federal with-
holding will be made once a week for twenty years. After the initial
payment, installment payments will be made every Wednesday.

2. Monthly via wire transfer to the claimant/winner’s account. If the
claim is made during the month, the claimant/winner will still receive
the entire month’s payment. This will allow the flow of payments
throughout the 20 years to remain the same. With this plan, a pay-
ment of $4,337.00 less Federal withholding will be made the month of
the claim. Each additional month, a payment of $4,333.00 less Federal
withholding will be made once a month for 20 years. After the initial
payment, installment payments will be made on the first business day
of each month.

3. Monthly via wire transfer to the claimant/winner’s account. If the
claim is made during the quarter, the claimant/winner will still receive
the entire quarter’s payment. This will allow the flow of payments
throughout the 20 years to remain the same. With this plan, a payment
of $13,000.00 less Federal withholding will be made each quarter (four
times a year) for 20 years. After the initial payment, installment pay-
ments will be made on the first business day of the first month of every
quarter (January, April, July, October).

4. Annually via wire transfer to the claimant/winner’s account. These
payments will be made in a manner similar to how jackpot payments are
currently handled. With this plan, a payment of $52,000.00 less Federal
withholding will be made once a year during the anniversary month of
the claim for 20 years. After the initial payment, installment payments
will be made on the first business day of the anniversary month.

C. As an alternative method of claiming a "WEEKLY GRAND" In-
stant Game prize of $2.00, $4.00, $5.00, $10.00, $20.00, $40.00, or
$300, the claimant must sign the winning ticket, thoroughly complete

a claim form, and mail both to: Texas Lottery Commission, Post Office
Box 16600, Austin, Texas 78761-6600. The risk of sending a ticket re-
mains with the claimant. In the event that the claim is not validated by
the Texas Lottery, the claim shall be denied and the claimant shall be
notified promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resource Code;

4. in default on a loan made under Chapter 52, Education Code; or

5. in default on a loan guaranteed under Chapter 57, Education Code

E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the
age of 18 years is entitled to a cash prize of less than $600 from the
"WEEKLY GRAND" Instant Game, the Texas Lottery shall deliver to
an adult member of the minor’s family or the minor’s guardian a check
or warrant in the amount of the prize payable to the order of the minor.

2.6 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game as set
out in Texas Government Code Section 466.408. Any prize not claimed
within that period, and in the manner specified in these Game Proce-
dures and on the back of each ticket, shall be forfeited.

2.7 Disclaimer. The number of actual prizes in a game may vary based
on sales, distribution, testing, and number of prizes claimed. An Instant
Game ticket may continue to be sold even when all the top prizes have
been claimed.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated therefore, a ticket shall
be owned by the physical possessor of said ticket. When a signature is
placed on the back of the ticket in the space designated therefore, the
player whose signature appears in that area shall be the owner of the
ticket and shall be entitled to any prize attributable thereto. Notwith-
standing any name or names submitted on a claim form, the Executive
Director shall make payment to the player whose signature appears on
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the back of the ticket in the space designated therefore. If more than
one name appears on the back of the ticket, the Executive Director will
require that one of those players whose name appears thereon be des-
ignated by such players to receive payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
25,200,000 tickets in the Instant Game No. 433. The approximate
number and value of prizes in the game are as follows:

A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 433 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 433, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all final decisions of the Executive Director.

TRD-200308495
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: December 11, 2003

♦ ♦ ♦
Instant Game Number 718 "Roll for Riches"

1.0 Name and Style of Game.

A. The name of Instant Game No. 718 is "ROLL FOR RICHES". The
play style is "add up with doubler".

1.1 Price of Instant Ticket.

A. Tickets for Instant Game No. 718 shall be $2.00 per ticket.

1.2 Definitions in Instant Game No. 718.

A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol - One of the symbols which appears under the Latex
Overprint on the front of the ticket. Each Play Symbol is printed in
Symbol font in black ink in positive. The possible play symbols are:
1, 2, 3, 4, 5, 6, $1.00, $2.00, $4.00, $6.00, $10.00, $12.00, $20.00,
$30.00, $50.00, $100, $250, $5,000, and $25,000.

D. Play Symbol Caption- the small printed material appearing below
each Play Symbol which explains the Play Symbol. One and only one
of these Play Symbol Captions appear under the appropriate Play Sym-
bol and each is printed in caption font in black ink in positive. The Play
Symbol Caption which corresponds with and verifies each Play Sym-
bol is as follows:
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E. Retailer Validation Code - Three (3) small letters found under the
removable scratch-off covering in the play area, which retailers use to
verify and validate instant winners. The possible validation codes are:

Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ , which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 (thirteen) digit number appearing under
the latex scratch-off covering on the front of the ticket. There is a four
(4) digit security number which will be boxed and placed randomly
within the Serial Number. The remaining nine (9) digits of the Serial
Number are the Validation Number. The Serial Number is positioned
beneath the bottom row of play data in the scratched-off play area. The
format will be: 0000000000000.

G. Low-Tier Prize - A prize of $2.00, $4.00, $6.00, $10.00, $12.00, or
$20.00.

H. Mid-Tier Prize - A prize of $30.00, $50.00, $100, or $250.

I. High-Tier Prize- A prize of $5,000 or $25,000.

J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (718), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 000 and end
with 249 within each pack. The format will be: 718-0000001-000.

L. Pack - A pack of "ROLL FOR RICHES" Instant Game tickets con-
tain 250 tickets, which are packed in plastic shrink-wrapping and fan-
folded in pages of two (2). Tickets 000 and 001 will be on the top page;
tickets 002 and 003 will be on the next page, etc., and tickets 248 and
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249 will be on the last page. Please note the books will be in an A-B
configuration.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"ROLL FOR RICHES" Instant Game No. 718 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket. A
prize winner in the "ROLL FOR RICHES" Instant Game is determined
once the latex on the ticket is scratched off to expose 24 (twenty-four)
play symbols. The player will add up all the play symbol dice in each
individual roll. If the total of the play symbol dice is added up in each
individual roll and equals the required amount of seven (7), the player
will win the prize indicated for that individual roll. If the total of the
play symbol dice is added up in each individual roll and equals the
required amount of 11 (eleven), the player will win double the prize
indicated for that individual roll. No portion of the display printing nor
any extraneous matter whatsoever shall be usable or playable as a part
of the Instant Game.

2.1 Instant Ticket Validation Requirements.

A. To be a valid Instant Game ticket, all of the following requirements
must be met:

1. Exactly 24 (twenty-four) Play Symbols must appear under the latex
overprint on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play
Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink except for
dual image games;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly 24
(twenty-four) Play Symbols under the latex overprint on the front por-
tion of the ticket, exactly one Serial Number, exactly one Retailer Val-
idation Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;

16. Each of the 24 (twenty-four) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures.

17. Each of the 24 (twenty-four) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on file at the Texas Lottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets will not have identical play data,
spot for spot.

B. No duplicate non-winning rolls on a ticket (in any order).

C. No duplicate non-winning prize symbols on a ticket.

2.3 Procedure for Claiming Prizes.

A. To claim a "ROLL FOR RICHES" Instant Game prize of $2.00,
$4.00, $6.00, $10.00, $12.00, $20.00, $30.00, $50.00, $100, or $250,
a claimant shall sign the back of the ticket in the space designated on
the ticket and present the winning ticket to any Texas Lottery Retailer.
The Texas Lottery Retailer shall verify the claim and, if valid, and upon
presentation of proper identification, make payment of the amount due
the claimant and physically void the ticket; provided that the Texas
Lottery Retailer may, but is not, in some cases, required to pay a $30.00,
$50.00, $100, or $250 ticket. In the event the Texas Lottery Retailer
cannot verify the claim, the Texas Lottery Retailer shall provide the
claimant with a claim form and instruct the claimant on how to file a
claim with the Texas Lottery. If the claim is validated by the Texas
Lottery, a check shall be forwarded to the claimant in the amount due.
In the event the claim is not validated, the claim shall be denied and
the claimant shall be notified promptly. A claimant may also claim any
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of the above prizes under the procedure described in Section 2.3.B and
Section 2.3.C of these Game Procedures.

B. To claim a "ROLL FOR RICHES" Instant Game prize of $5,000
or $25,000, the claimant must sign the winning ticket and present it at
one of the Texas Lottery’s Claim Centers. If the claim is validated by
the Texas Lottery, payment will be made to the bearer of the validated
winning ticket for that prize upon presentation of proper identification.
When paying a prize of $600 or more, the Texas Lottery shall file the
appropriate income reporting form with the Internal Revenue Service
(IRS) and shall withhold federal income tax at a rate set by the IRS
if required. In the event that the claim is not validated by the Texas
Lottery, the claim shall be denied and the claimant shall be notified
promptly.

C. As an alternative method of claiming a "ROLL FOR RICHES" In-
stant Game prize, the claimant must sign the winning ticket, thoroughly
complete a claim form, and mail both to: Texas Lottery Commission,
Post Office Box 16600, Austin, Texas 78761-6600. The risk of send-
ing a ticket remains with the claimant. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notified promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resource Code;

4. in default on a loan made under Chapter 52, Education Code; or

5. in default on a loan guaranteed under Chapter 57, Education Code

E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.E of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the age
of 18 years is entitled to a cash prize of less than $600 from the "ROLL
FOR RICHES" Instant Game, the Texas Lottery shall deliver to an adult
member of the minor’s family or the minor’s guardian a check or war-
rant in the amount of the prize payable to the order of the minor.

2.6 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game as
set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.

2.7 Disclaimer. The number of actual prizes in a game may vary based
on sales, distribution, testing, and number of prizes claimed. An Instant
Game ticket may continue to be sold even when all the top prizes have
been claimed.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated therefore, a ticket shall
be owned by the physical possessor of said ticket. When a signature is
placed on the back of the ticket in the space designated therefore, the
player whose signature appears in that area shall be the owner of the
ticket and shall be entitled to any prize attributable thereto. Notwith-
standing any name or names submitted on a claim form, the Executive
Director shall make payment to the player whose signature appears on
the back of the ticket in the space designated therefore. If more than
one name appears on the back of the ticket, the Executive Director will
require that one of those players whose name appears thereon be des-
ignated by such players to receive payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
5,040,000 tickets in the Instant Game No. 718. The approximate num-
ber and value of prizes in the game are as follows:
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 718 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 718, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all final decisions of the Executive Director.

TRD-200308563
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: December 12, 2003

♦ ♦ ♦
Manufactured Housing Division
Notice of Administrative Hearing

Wednesday, February 4, 2004, 1:00 p.m.

State Office of Administrative Hearings, William P. Clements Building,
300 West 15th Street, 4th Floor

Austin, Texas

AGENDA

Administrative Hearing before an administrative law judge of the State
Office of Administrative Hearings in the matter of the complaint of
the Manufactured Housing Division of the Texas Department of Hous-
ing and Community Affairs and EKMF, Inc. dba Pleasant Homes to

hear alleged violations of Sections 6(m) (currently found at Section
1201.151 of the Occupations Code), 6(m)(1) (currently found at Sec-
tion 1201.151(a) of the Occupations Code), and 6(m)(3) (currently
found at Section 1201.151(b) of the Occupations Code), of the Oc-
cupations Code) of the Act by refusing to refund a deposit given by
consumer within fifteen days after receiving written notice requesting
the refund. SOAH 332-04-1634. Department MHD2003001326-RD.

Contact: Jim R. Hicks, P.O. Box 12489, Austin, Texas 78711-2489,
(512) 475-3589, jhicks@tdhca.state.tx.us

TRD-200308615
Timothy K. Irvine
Executive Director
Manufactured Housing Division
Filed: December 17, 2003

♦ ♦ ♦
Texas Board of Pardons and Paroles
Correction of Error

The Texas Board of Pardons and Paroles proposed amendments to 37
TAC §145.13, concerning parole decisions. The amendments were
published in the December 5, 2003, Texas Register (28 TexReg 10895).

The Board’s submission contained a typographical error. The word
"date" should not have been shown with strikeout marks for deletion.

In subsection (c)(2) the paragraph was published as follows:

(2) vote CU/FI (Mon/Year Cause Number), designate the date on which
the offender would have been eligible for release on parole if the of-
fender had been sentence to serve a single sentence. This date shall
be within a three-year incarceration period following [either the prior
parole docket date or date of] the panel decision; [if the prior parole
docket date has passed.]
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The paragraph should read as follows:

(2) vote CU/FI (Mon/Year Cause Number), designate the date on which
the offender would have been eligible for release on parole if the of-
fender had been sentence to serve a single sentence. This date shall be
within a three-year incarceration period following [either the prior pa-
role docket date or date of] the panel decison [if the prior parole docket]
date; [has passed.]

TRD-200308603

♦ ♦ ♦
Public Utility Commission of Texas
Notice of Application for a Certificate to Provide Retail
Electric Service

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application on December 9, 2003, for retail elec-
tric provider (REP) certification, pursuant to §§39.101-39.109 of the
Public Utility Regulatory Act (PURA). A summary of the application
follows.

Docket Title and Number: Application of Accent Energy Texas LLC
for Retail Electric Provider (REP) Certification, Docket Number 29031
before the Public Utility Commission of Texas.

Applicant’s requested service area by geography includes the entire
State of Texas.

Persons wishing to comment upon the action sought should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than January 2, 2004. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the commission at
(512) 936-7136 or toll free at 1-800-735-2989. All comments should
reference Docket Number 29031.

TRD-200308549
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 12, 2003

♦ ♦ ♦
Notice of Application for Amendment to Certificated Service
Area Boundary

Notice is given to the public of an application filed on November 20,
2003, with the Public Utility Commission of Texas, for an amendment
to a certificated service area boundary in Kent and Garza Counties,
Texas.

Docket Style and Number: Application of Cap Rock Telephone Co-
operative, Inc. for an Amendment to Certificate of Convenience and
Necessity within Kent and Garza Counties. Docket Number 28931.

The Application: The proposed amendment would realign the bound-
aries between Cap Rock and Southwestern Bell Telephone, L.P. doing
business as SBC Texas to allow Cap Rock to provide local exchange
services to all customers in the Rio Brazos Estates subdivision.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas by January 9, 2004, by mail at P.
O. Box 13326, Austin, Texas 78711- 3326, or by phone at (512) 936-
7120 or toll-free at 1-888-782-8477. Hearing and speech- impaired
individuals with text telephone (TTY) may contact the commission at
(512) 936-7136 or use Relay Texas (toll-free) 1-800-735-2989. All
comments should reference Docket Number 28931.

TRD-200308551
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 12, 2003

♦ ♦ ♦
Notice of Application for Certificate of Convenience and
Necessity in Hidalgo County, Texas

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application on December 10, 2003, for a certifi-
cate of convenience and necessity in Hidalgo County, Texas.

Docket Style and Number: Application of Magic Valley Electric Coop-
erative, Inc. (MVEC) for a Certificate of Convenience and Necessity
for a 138-kV Transmission Line in Hidalgo County, Texas. Docket
Number 28895.

The Application: MVEC proposes to build a 138-kV transmission tie
line from the MVEC Alton Substation on the southwest corner of Mile
4 North west of Stewart Road to the American Electric Power Texas
Company (AEPTC) Frontera to McAllen 138-kV transmission line lo-
cated about 300 feet north of the center of Mile 3 North and construct a
138-kV tie line and placement of the switching station. The proposed
tie line will tap the AEPTC Palmhurst to McAllen 138- kV line and
provide a connection to the MVEC 138-kV system at the MVEC Alton
Distribution Substation.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas by January 26, 2004, by mail at
P.O. Box 13326, Austin, Texas 78711- 3326, or by phone at (512) 936-
7120 or toll-free at 1-888-782-8477. Hearing and speech- impaired
individuals with text telephone (TTY) may contact the commission at
(512) 936-7136 or use Relay Texas (toll-free) 1-800-735-2989. All
comments should reference Docket Number 28895.

TRD-200308550
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 12, 2003

♦ ♦ ♦
Notice of Application for Certificate of Convenience and
Necessity in Kaufman County, Texas

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application on December 10, 2003, for a certifi-
cate of convenience and necessity in Kaufman County, Texas.

Docket Style and Number: Application of Farmers Electric Cooper-
ative, Inc. doing business as FEC Electric for a Certificate of Con-
venience and Necessity for a 138-kV Transmission Line in Kaufman
County, Texas. Docket Number 28936.

The Application: Farmers Electric Cooperative, Inc. doing business
as FEC Electric (FEC Electric) proposes to design and construct a sin-
gle-circuit (future double-circuit) 138-kV transmission line from the
proposed Windmill Farms Substation, located west of the intersection
of Reeder Road and Townsend Road, through a second proposed sub-
station, to an existing Oncor 138-kV transmission line. The project is
designated as the Forney-NW Terrell 138-kV transmission line and is
located entirely within Kaufman County, Texas.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas by January 26, 2004, by mail at
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P.O. Box 13326, Austin, Texas 78711- 3326, or by phone at (512) 936-
7120 or toll-free at 1-888-782-8477. Hearing and speech- impaired
individuals with text telephone (TTY) may contact the commission at
(512) 936-7136 or use Relay Texas (toll-free) 1-800-735-2989. All
comments should reference Docket Number 28936.

TRD-200308552
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 12, 2003

♦ ♦ ♦
Notice of Application for Service Provider Certificate of
Operating Authority

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application on December 11, 2003, for a ser-
vice provider certificate of operating authority (SPCOA), pursuant to
§§54.151 - 54.156 of the Public Utility Regulatory Act (PURA). A
summary of the application follows.

Docket Title and Number: Application of Volo Communications of
Texas, Incorporated for a Service Provider Certificate of Operating Au-
thority, Docket Number 29043 before the Public Utility Commission
of Texas.

Applicant intends to provide plain old telephone service, ADSL, ISDN,
SDSL, long distance, and conference calling.

Applicant’s requested SPCOA geographic area includes the area of
Texas currently served by SBC Texas and Verizon.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free
at 1-888-782-8477 no later than December 31, 2003. Hearing and
speech-impaired individuals with text telephone (TTY) may contact
the commission at (512) 936-7136 or toll free at 1-800-735-2989. All
comments should reference Docket Number 29043.

TRD-200308592
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 15, 2003

♦ ♦ ♦
Notice of Filing to Withdraw Services Pursuant to P.U.C.
Substantive Rule §26.208

Notice is given to the public of Verizon’s application filed with the
Public Utility Commission of Texas (commission) on November 13,
2003, to withdraw services.

Docket Title and Number: Application of Verizon Southwest to Revise
Tariff to Remove Reservation Based Conference Connections Service
from its Texas Long Distance Message Telecommunications Service
Tariff, Docket Number 28881.

The Application: On November 13, 2003, GTE Southwest, Incorpo-
rated doing business as Verizon Southwest (Verizon) filed an appli-
cation to withdraw Reservation Based Conference Connections Ser-
vice from its Texas Long Distance Message Telecommunications Ser-
vice Tariff. Verizon stated the reason for withdrawal is that the service
equipment vendor will no longer support equipment maintenance (in-
cluding parts and labor) after January 1, 2004. According to Verizon,

AT&T, MCI, Global Crossing, Citizens, and Sprint offer similar ser-
vices. Verizon requested a waiver of the customer notice requirements,
stating that the service is provided on a "per request/use" basis and as
such has no subscribers.

Persons wishing to comment on this application should contact the Pub-
lic Utility Commission of Texas, by January 9, 2004, by mail at P.O.
Box 13326, Austin, Texas 78711- 3326, or by phone at (512) 936-7120
or toll-free at 1-888-782-8477. Hearing and speech- impaired individ-
uals with text telephone (TTY) may contact the commission at (512)
936-7136 or toll-free 1-800-735-2989. All correspondence should re-
fer to Docket Number 28881.

TRD-200308548
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 12, 2003

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On December 10, 2003, Southwestern Bell Telephone, LP doing busi-
ness as SBC Texas and Starlight Phone, Inc., collectively referred to as
applicants, filed a joint application for approval of amendment to an ex-
isting interconnection agreement under §252(i) of the federal Telecom-
munications Act of 1996, Public Law Number 104-104, 110 Statute
56, (codified as amended in scattered sections of 15 and 47 United
States Code) (FTA) and the Public Utility Regulatory Act, Texas Util-
ities Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supple-
ment 2004) (PURA). The joint application has been designated Docket
Number 29036. The joint application and the underlying interconnec-
tion agreement are available for public inspection at the commission’s
offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by fil-
ing three copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
29036. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by January 13, 2004, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
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§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 29036.

TRD-200308553
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 12, 2003

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On December 10, 2003, Southwestern Bell Telephone, LP doing busi-
ness as SBC Texas and IQC, LLC, collectively referred to as appli-
cants, filed a joint application for approval of amendment to an exist-
ing interconnection agreement under §252(i) of the federal Telecom-
munications Act of 1996, Public Law Number 104-104, 110 Statute
56, (codified as amended in scattered sections of 15 and 47 United
States Code) (FTA) and the Public Utility Regulatory Act, Texas Util-
ities Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supple-
ment 2004) (PURA). The joint application has been designated Docket
Number 29037. The joint application and the underlying interconnec-
tion agreement are available for public inspection at the commission’s
offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by fil-
ing three copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
29037. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by January 13, 2004, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings

concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 29037.

TRD-200308554
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 12, 2003

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On December 10, 2003, Southwestern Bell Telephone, LP doing busi-
ness as SBC Texas and IQC, LLC, collectively referred to as appli-
cants, filed a joint application for approval of amendment to an exist-
ing interconnection agreement under §252(i) of the federal Telecom-
munications Act of 1996, Public Law Number 104-104, 110 Statute
56, (codified as amended in scattered sections of 15 and 47 United
States Code) (FTA) and the Public Utility Regulatory Act, Texas Util-
ities Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supple-
ment 2004) (PURA). The joint application has been designated Docket
Number 29038. The joint application and the underlying interconnec-
tion agreement are available for public inspection at the commission’s
offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by fil-
ing three copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
29038. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by January 13, 2004, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.
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After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 29038.

TRD-200308555
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 12, 2003

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On December 10, 2003, Southwestern Bell Telephone, LP doing busi-
ness as SBC Texas and American Fiber Network, Inc., collectively re-
ferred to as applicants, filed a joint application for approval of amend-
ment to an existing interconnection agreement under §252(i) of the fed-
eral Telecommunications Act of 1996, Public Law Number 104-104,
110 Statute 56, (codified as amended in scattered sections of 15 and 47
United States Code) (FTA) and the Public Utility Regulatory Act, Texas
Utilities Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supple-
ment 2004) (PURA). The joint application has been designated Docket
Number 29040. The joint application and the underlying interconnec-
tion agreement are available for public inspection at the commission’s
offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by fil-
ing three copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
29040. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by January 13, 2004, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 29040.

TRD-200308556
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 12, 2003

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On December 10, 2003, Southwestern Bell Telephone, LP doing busi-
ness as SBC Texas and Habla Communicaciones, Inc., collectively re-
ferred to as applicants, filed a joint application for approval of amend-
ment to an existing interconnection agreement under §252(i) of the fed-
eral Telecommunications Act of 1996, Public Law Number 104-104,
110 Statute 56, (codified as amended in scattered sections of 15 and 47
United States Code) (FTA) and the Public Utility Regulatory Act, Texas
Utilities Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supple-
ment 2004) (PURA). The joint application has been designated Docket
Number 29041. The joint application and the underlying interconnec-
tion agreement are available for public inspection at the commission’s
offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by fil-
ing three copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
29041. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by January 13, 2004, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or
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c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 29041.

TRD-200308557
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 12, 2003

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On December 9, 2003, Southwestern Bell Telephone, LP d/b/a SBC
Texas and Level 3 Communications, LLC, collectively referred to as
applicants, filed a joint application for approval of amendment to an ex-
isting interconnection agreement under §252(i) of the federal Telecom-
munications Act of 1996, Public Law Number 104-104, 110 Statute
56, (codified as amended in scattered sections of 15 and 47 United
States Code) (FTA) and the Public Utility Regulatory Act, Texas Util-
ities Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supple-
ment 2004) (PURA). The joint application has been designated Docket
Number 29033. The joint application and the underlying interconnec-
tion agreement are available for public inspection at the commission’s
offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by fil-
ing three copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
29033. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by January 12, 2004, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 29033.

TRD-200308513
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 11, 2003

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On December 15, 2003, Southwestern Bell Telephone, LP doing busi-
ness as SBC Texas, and Vartec Telecom, Incorporated, collectively re-
ferred to as applicants, filed a joint application for approval of amend-
ment to an existing interconnection agreement under §252(i) of the fed-
eral Telecommunications Act of 1996, Public Law Number 104-104,
110 Statute 56, (codified as amended in scattered sections of 15 and 47
United States Code) (FTA) and the Public Utility Regulatory Act, Texas
Utilities Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supple-
ment 2004) (PURA). The joint application has been designated Docket
Number 29057. The joint application and the underlying interconnec-
tion agreement are available for public inspection at the commission’s
offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by fil-
ing three copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
29057. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by January 16, 2004, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:
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a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 29057.

TRD-200308605
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 16, 2003

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On December 15, 2003, Southwestern Bell Telephone, LP doing busi-
ness as SBC Texas, and Signatel Telephone Corporation, collectively
referred to as applicants, filed a joint application for approval of amend-
ment to an existing interconnection agreement under §252(i) of the fed-
eral Telecommunications Act of 1996, Public Law Number 104-104,
110 Statute 56, (codified as amended in scattered sections of 15 and 47
United States Code) (FTA) and the Public Utility Regulatory Act, Texas
Utilities Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supple-
ment 2004) (PURA). The joint application has been designated Docket
Number 29058. The joint application and the underlying interconnec-
tion agreement are available for public inspection at the commission’s
offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by fil-
ing three copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
29058. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by January 16, 2004, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 29058.

TRD-200308606
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 16, 2003

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On December 15, 2003, Southwestern Bell Telephone, LP doing busi-
ness as SBC Texas, and Excel Telecommunications, Incorporated, col-
lectively referred to as applicants, filed a joint application for approval
of amendment to an existing interconnection agreement under §252(i)
of the federal Telecommunications Act of 1996, Public Law Number
104-104, 110 Statute 56, (codified as amended in scattered sections of
15 and 47 United States Code) (FTA) and the Public Utility Regula-
tory Act, Texas Utilities Code Annotated, Chapters 52 and 60 (Vernon
1998 & Supplement 2004) (PURA). The joint application has been des-
ignated Docket Number 29059. The joint application and the underly-
ing interconnection agreement are available for public inspection at the
commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by fil-
ing three copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
29059. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by January 16, 2004, and shall
include:
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1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 29059.

TRD-200308607
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 16, 2003

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On December 15, 2003, Southwestern Bell Telephone, LP doing busi-
ness as SBC Texas, and Lightyear Communications, Incorporated, col-
lectively referred to as applicants, filed a joint application for approval
of amendment to an existing interconnection agreement under §252(i)
of the federal Telecommunications Act of 1996, Public Law Number
104-104, 110 Statute 56, (codified as amended in scattered sections of
15 and 47 United States Code) (FTA) and the Public Utility Regula-
tory Act, Texas Utilities Code Annotated, Chapters 52 and 60 (Vernon
1998 & Supplement 2004) (PURA). The joint application has been des-
ignated Docket Number 29060. The joint application and the underly-
ing interconnection agreement are available for public inspection at the
commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by fil-
ing three copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
29060. As a part of the comments, an interested person may request

that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by January 16, 2004, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 29060.

TRD-200308608
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 16, 2003

♦ ♦ ♦
Public Notice of Intent to File Pursuant to P.U.C. Substantive
Rule §26.214

Notice is given to the public of the filing, on December 9, 2003, with
the Public Utility Commission of Texas, a notice of intent to file a long
run incremental cost (LRIC) study pursuant to P.U.C. Substantive Rule
§26.214. The Applicant will file the LRIC study on December 19,
2003.

Docket Title and Number. CenturyTel of San Marcos, Inc. Application
for Approval of LRIC Study for Simple Choice Essentials Pursuant to
P.U.C. Substantive Rule §26.214, Docket Number 29027.

Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 29027. Written
comments or recommendations should be filed no later than 45 days af-
ter the date of a sufficient study and should be filed at the Public Utility
Commission of Texas, 1701 North Congress Avenue, P.O. Box 13326,
Austin, Texas 78711-3326. You may call the Public Utility Commis-
sion Customer Protection Division at (512) 936-7120. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136.
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TRD-200308509
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 11, 2003

♦ ♦ ♦
Public Notice of Intent to File Pursuant to P.U.C. Substantive
Rule §26.214

Notice is given to the public of the filing, on December 9, 2003, with
the Public Utility Commission of Texas, a notice of intent to file a long
run incremental cost (LRIC) study pursuant to P.U.C. Substantive Rule
§26.214. The Applicant will file the LRIC study on December 19,
2003.

Docket Title and Number. CenturyTel of Lake Dallas, Inc. Application
for Approval of LRIC Study for Simple Choice Essentials Pursuant to
P.U.C. Substantive Rule §26.214, Docket Number 29028.

Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 29028. Written
comments or recommendations should be filed no later than 45 days af-
ter the date of a sufficient study and should be filed at the Public Utility
Commission of Texas, 1701 North Congress Avenue, P.O. Box 13326,
Austin, Texas 78711-3326. You may call the Public Utility Commis-
sion Customer Protection Division at (512) 936-7120. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136.

TRD-200308510
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 11, 2003

♦ ♦ ♦
Public Notice of Intent to File Pursuant to P.U.C. Substantive
Rule §26.214

Notice is given to the public of the filing, on December 9, 2003, with
the Public Utility Commission of Texas, a notice of intent to file a long
run incremental cost (LRIC) study pursuant to P.U.C. Substantive Rule
§26.214. The Applicant will file the LRIC study on December 19,
2003.

Docket Title and Number. CenturyTel of Port Aransas, Inc. Applica-
tion for Approval of LRIC Study for Simple Choice Essentials Pursuant
to P.U.C. Substantive Rule §26.214, Docket Number 29029.

Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 29029. Written
comments or recommendations should be filed no later than 45 days af-
ter the date of a sufficient study and should be filed at the Public Utility
Commission of Texas, 1701 North Congress Avenue, P.O. Box 13326,
Austin, Texas 78711-3326. You may call the Public Utility Commis-
sion Customer Protection Division at (512) 936-7120. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136.

TRD-200308511
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 11, 2003

♦ ♦ ♦
Public Notice of Intent to File Pursuant to P.U.C. Substantive
Rule §26.215

Notice is given to the public of the filing, on December 9, 2003, with the
Public Utility Commission of Texas, a notice of intent to file a long run
incremental cost (LRIC) studies pursuant to P.U.C. Substantive Rule
§26.215. The Applicant will file the LRIC studies on or before De-
cember 19, 2003.

Docket Title and Number. Southwestern Bell Telephone, LP d/b/a SBC
Texas’s Application for Approval of LRIC Studies for Extended Area
Calling Service (EACS) and Extended Metropolitan Service (EMS)
Pursuant to P.U.C. Substantive Rule §26.215, Docket Number 29034.

Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 29034. Written
comments or recommendations should be filed no later than 45 days af-
ter the date of a sufficient study and should be filed at the Public Utility
Commission of Texas, 1701 North Congress Avenue, P.O. Box 13326,
Austin, Texas 78711-3326. You may call the Public Utility Commis-
sion Customer Protection Division at (512) 936-7120. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136.

TRD-200308512
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 11, 2003

♦ ♦ ♦
Public Notice of Interconnection Agreement

On December 12, 2003, Valor Telecommunications of Texas, LP, do-
ing business as Valor Telecom, and NTS Communications, Incorpo-
rated, collectively referred to as applicants, filed a joint application
for approval of interconnection agreement under §252(i) of the fed-
eral Telecommunications Act of 1996, Public Law Number 104-104,
110 Statute 56, (codified as amended in scattered sections of 15 and 47
United States Code) (FTA) and the Public Utility Regulatory Act, Texas
Utilities Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supple-
ment 2004) (PURA). The joint application has been designated Docket
Number 29052. The joint application and the underlying interconnec-
tion agreement are available for public inspection at the commission’s
offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing three copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 29052. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by January 15, 2004, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:
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a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477 . Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 29052.

TRD-200308593
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 15, 2003

♦ ♦ ♦
Public Notice of Interconnection Agreement

On December 15, 2003, Blossom Telephone Company, and San Anto-
nio MTA, LP doing business as Verizon Wireless, collectively referred
to as applicants, filed a joint application for approval of interconnec-
tion agreement under §252(i) of the federal Telecommunications Act
of 1996, Public Law Number 104-104, 110 Statute 56, (codified as
amended in scattered sections of 15 and 47 United States Code) (FTA)
and the Public Utility Regulatory Act, Texas Utilities Code Annotated,
Chapters 52 and 60 (Vernon 1998 & Supplement 2004) (PURA). The
joint application has been designated Docket Number 29054. The joint
application and the underlying interconnection agreement are available
for public inspection at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing three copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 29054. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by January 16, 2004, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 29054.

TRD-200308604
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 16, 2003

♦ ♦ ♦
Public Notice of Workshop on Tasks to be Performed
by Independent Third Party for PURA §39.262 True-Up
Proceedings

The Public Utility Commission of Texas (commission) will hold on
Tuesday, January 6, 2004, a workshop on the tasks to be performed by
the Independent Third Party defined in commission Substantive Rule
§25.263. These tasks will be for the purpose of determining market
prices and any other market information necessary for the calculation,
pursuant to Public Utility Regulatory Act §39.262(e), of the "retail
clawback" component of the true-up proceedings authorized by PURA
§39.262. At the workshop, the commission will receive comments and
opinions from interested parties on issues concerning the nature, scope,
and confidentiality of market information to be compiled and consid-
ered by the Independent Third Party. The workshop will be held from
9:00 a.m. to 12:00 p.m. in the Commissioners’ Hearing Room on the
7th floor of the William B. Travis Building, 1701 North Congress Av-
enue, Austin, Texas 78701. This workshop is being conducted under
Project Number 28100, Request for Information to Locate Firms Inter-
ested in Analyzing Market Data for True-up Proceedings Pursuant to
PURA §39.262(e).

Questions concerning the workshop or this notice should be referred to
Darryl Tietjen, Director of Financial Analysis, Financial Review Divi-
sion, at 512-936-7436 or darryl.tietjen@puc.state.tx.us. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136.

TRD-200308594
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Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 15, 2003

♦ ♦ ♦
Railroad Commission of Texas
Request for Comments on Certain Oil and Gas Division Forms

The Railroad Commission of Texas requests comments on certain Oil
and Gas Division forms as part of the proposed amendments to 16
TAC §3.80, relating to Commission Forms, Applications and Filing
Requirements, published in this issue of the Texas Register. The pro-
posed amendments to §3.80 add language concerning electronic filings
with the Commission, require rulemaking for adoption or revision of
forms, and incorporate a list of current forms and their creation or last
revision dates.

The Commission is requesting comments on both the proposed amend-
ments to §3.80 and these proposed forms. The Commission is currently
in the process of contracting with a third party to help with form design
so that these forms can be scanned; therefore, the specific format de-
sign of the forms proposed may change slightly, but the overall format
and required information will not change substantially.

The forms included in this project are: (1) Form H-1, Application to
Inject Fluid into a Reservoir Productive of Oil or Gas; (2) Instructions
for Form H-1; (3) Form H-1A, Injection Well Data; (4) Form H-1A
Instructions; (5) Form W-14, Application to Dispose of Oil and Gas
Waste by Injection into a Formation Not Productive of Oil and Gas; (6)
Form W-14 Instructions; (7) Form W-1, Application for Permit to Drill,
Recomplete or Re-Enter; (8) Form W-1 Instructions; (9) Form W- 1D,
Directional Well Information; (10) Form W-1H, Horizontal Well In-
formation; (11) Form PR, Monthly Production Report; (12) Form PR
Instructions.
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In addition, the Commission is currently beginning work on several
other Commission forms for the fiscal year 2004 Oil and Gas Migration
(OGM) project. These forms include Form T-1, Monthly Transporta-
tion and Storage Report; Form P-4, Producer’s Transportation Author-
ity and Certificate of Compliance; and Form P-5, Organization Report.
The Commission specifically solicits comments on these forms even
though they are not part of the current proposal.

Comments on the proposed amendments to §3.80 or these pro-
posed forms included in this notice may be submitted to Rules
Coordinator, Office of General Counsel, Railroad Commission
of Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.html; or by electronic mail
to rulescoordinator@rrc.state.tx.us. The Commission specifically
requests comments and information on the proposed form changes
that are part of this rulemaking, and on any Commission form that
might be affected in the future because of the OGM Project or other
factors. The Commission will accept comments on the forms listed in
this notice for 30 days after publication of the proposed amendments
to §3.80 in the Texas Register, and encourages all interested persons
to submit comments on the forms no later than this deadline. The
Commission cannot guarantee that comments submitted after the
deadline will be considered. For further information, call Ms. Leslie
Savage at (512) 463-7308. The status of Commission rulemakings in
progress is available at www.rrc.state.tx.us/rules/proposed.html.

TRD-200308493
Mary Ross McDonald
Managing Director
Railroad Commission of Texas
Filed: December 11, 2003

♦ ♦ ♦
Texas Department of Transportation
Notice of Availability of Draft Environmental Impact Statement

Pursuant to 43 TAC §2.43(e)(4)(B), the Texas Department of Trans-
portation (TxDOT) is issuing a notice of availability of a draft environ-
mental impact statement to advise the public that the Federal Highway
Administration, in cooperation with TxDOT, has approved and made
available a draft environmental impact statement (DEIS) for a proposed
project to construct the "Kelly Parkway" highway project in and near
southwest San Antonio, Texas.

The proposed project termini are at US 90, at General Hudnell Drive,
and SH 16, south of the San Antonio city limits in Bexar County, Texas.
The length of the proposed project is approximately 8.8 miles. The
proposed Kelly Parkway would be a four-lane divided highway with
12-foot travel lanes, ten-foot outside shoulders and four-foot inside
shoulders. Right-of-way would fluctuate from 200 feet in the north-
ern portion to 250 feet in the south. The median would be 26 feet wide
north of Southwest Military Drive and 48 feet wide to the south. The
highway facility would be paralleled by a 14-foot wide shared use path.

The purpose of and need for the proposed facility is to accommodate
access and mobility needs related to traffic growth in the southwest San
Antonio area and the redevelopment of Kelly Air Force Base (Kelly
USA) and nearby areas. The proposed project calls for either recon-
structing an existing facility or building a new-location facility, de-
signed to be a direct link from Kelly USA and the Union Pacific South
San Antonio Intermodal Rail Terminal to IH 35, IH 410, US 90 and
State Highway 16.

A full range of modal alternatives was examined for the proposed Kelly
Parkway during the development of Mobility 2025, the San Antonio

Metropolitan Transportation Plan. The proposed Kelly Parkway is in-
cluded in this region’s long range metropolitan transportation plan as a
highway facility to be developed in combination with transit accommo-
dations to serve Kelly USA. The social, economic, and environmental
impacts for eight alternatives and the no build alternative were evalu-
ated in the DEIS. The recommended alternative for the proposed facil-
ity includes improvements to the US 90 at General Hudnell Drive inter-
changes, widening General Hudnell Drive along the Union Pacific Rail-
road, a new-location roadway south of Union Pacific Railroad, along
Quintana Road, and intermodal changes along the railyard to SH 16.

The draft EIS is available for public and agency review at the Texas De-
partment of Transportation San Antonio District Office, Kelly Island,
Mendez Café, South San Recreational Center, Mary’s Snack Bar and
Grill, Brenda’s Burgers, St. Joseph’s, St. John Burchman, Kingdom’s
Hall, St. Philip’s Southwest Campus, Palo Alto College, Las Palmas
CPS Substation, Dwight Middle School, Carrillo Elementary School,
Lowell Middle School, Kelly Elementary School, and South San High
School. A public hearing will also be held. Public notice will be given
of the time and place for the meetings and hearing.

To ensure that the full range of issues related to this proposed action are
addressed and all significant issues identified, comments and sugges-
tions are invited from all interested parties. The deadline for the receipt
of comments is 5:00 p.m., February 10, 2004.

Agency Contact: Comments or questions concerning this proposed ac-
tion and the EIS should be directed to David Casteel, P.E., District
Engineer, San Antonio District, Texas Department of Transportation,
P.O. Box 29928, San Antonio, Texas 78284, or by telephone at (210)
615-1110.

TRD-200308514
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: December 11, 2003

♦ ♦ ♦
WorkSource of the South Plains
Request for Bids for Fiscal Monitoring Services

The South Plains Regional Workforce Development Board (d.b.a.
WorkSource of the South Plains) is seeking bids from qualified
consultants to perform fiscal monitoring services.

This Request for Proposals (RFP) will be released on December 12,
2003. To request a copy of the RFB document, contact Christine
Veazey at (806) 744-1987.

The deadline for submission of proposals is 5:00 p.m., January 9, 2004.
The WorkSource of the South Plains reserves the right to accept or
reject any proposals.

WorkSource of the South Plains is an Equal Opportunity Em-
ployer/Program. Auxiliary aids and services are available upon
request for individuals with disabilities.

TRD-200308537
Christine Veazey
Manager of Contracts and Quality Assurance
WorkSource of the South Plains
Filed: December 11, 2003

♦ ♦ ♦
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How to Use the Texas Register
Information Available: The 13 sections of the Texas

Register represent various facets of state government.
Documents contained within them include:

Governor - Appointments, executive orders, and
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for

opinions and opinions.
Emergency Rules- sections adopted by state agencies on

an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies

from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.

Adopted Rules - sections adopted following a 30-day
public comment period.

Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.

Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.

Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.

Open Meetings - notices of open meetings.
In Addition - miscellaneous information required to be

published by statute or provided as a public service.
Review of Agency Rules - notices of state agency rules

review.
Specific explanation on the contents of each section can be

found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 26 (2001) is cited
as follows: 26 TexReg 2402.

In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “26
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 26
TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.

Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For subscription information, see the back

cover or call the Texas Register at (800) 226-7199.

Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation

of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.

The TAC volumes are arranged into Titles (using Arabic
numerals) and Parts (using Roman numerals). The Titles are
broad subject categories into which the agencies are grouped as
a matter of convenience. Each Part represents an individual
state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).

The Titles of the TAC, and their respective Title numbers
are:
1. Administration
4. Agriculture
7. Banking and Securities
10. Community Development
13. Cultural Resources
16. Economic Regulation
19. Education
22. Examining Boards
25. Health Services
28. Insurance
30. Environmental Quality
31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15:

1 indicates the title under which the agency appears in the
Texas Administrative Code; TAC stands for the Texas
Administrative Code; §27.15 is the section number of the rule
(27 indicates that the section is under Chapter 27 of Title 1; 15
represents the individual section within the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 19, April 13,
July 13, and October 12, 2001). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each

volume of the Texas Register (calendar year).



Please use this form to order a subscription to the Texas Register, to order a back issue, or to indicate a
change of address. Please specify the exact dates and quantities of the back issues required. You may use
your VISA or Mastercard. All purchases made by credit card will be subject to an additional 2.1% service
charge. Return this form to the Texas Register, P.O. Box 13824, Austin, Texas 78711-3824. For more
information, please call (800) 226-7199.

□ Change of Address
(Please fill out information below)

□ Paper Subscription
□ One Year $200 □ First Class Mail $300

□ Back Issue ($10 per copy)
_______ Quantity

Volume ________, Issue #_______.
(Prepayment required for back issues)

NAME_____________________________________________________________________

ORGANIZATION ___________________________________________________________

ADDRESS _________________________________________________________________

CITY, STATE, ZIP __________________________________________________________

PHONE NUMBER __________________________________________________________

FAX NUMBER _____________________________________________________________

Customer ID Number/Subscription Number _______________________________________
 (Number for change of address only)

Payment Enclosed via □ Check □ Money Order
Mastercard/VISA Number ____________________________________________
Expiration Date _____/_____ Signature ________________________________

Please make checks payable to the Secretary of State. Subscription fees are not refundable.
Do not use this form to renew subscriptions.

Visit our home on the internet at http://www.sos.state.tx.us.

_______________________________________
_______________________________________

Periodical Postage

PAID

Austin, Texas
and additional entry offices

_______________________________________
_______________________________________


	Table of Contents
	The Governor
	Attorney General
	Proposed Rules
	Withdrawn Rules
	Adopted Rules
	Insurance Exempt Filings
	Review of Agency Rules
	Tables & Graphics
	In Addition

